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KMishi Muhammad — Accused — Hes- 
pondont. 

Criminal Case No. 840 of 1929, De- 
cides! on IHtli October 1929, reported by 
Dlst. Magistrate, Gujranwala, on 11th 
May f929. 

Criminal R. C., S. 123 — Imprisonment -in 
default of furnishing security, if of shorter 
peripd, bad in law. * 

According to S. 128 a person who is ordered 
to fiiruisli stcumy for good behaviour but fails 
to do so shall ITe detained in prison for the 
period for which security was demanded. Tho 
osrder of imprisonment for a shorter period is, 
therfiforo, bad in law, [P 1 0 2] 

Report^ — The accused on conviction by 
Khan Sahib Raja Muhammad Ikram Ullah 
Khan, exorcising the powers of an Hon- 
orary Matgi^strate of tlie First Class in the 
Cujrajiwala District, was sentenced by 
Older dated 5th April 1929, under S. 109, 
Criminal IL 0., and ordered to execute a 
bond with**one surety in Rs. 200 for one 
year, and in defaplt to suffer* 4 months’ 
rigorous ipiijrisoT^ent ^only. 

The facts of t4iis case are as follows: 

Thi# .prosecution story i.s that the 
accused 'Khushi Muhammad was about 
midnight on 14tli March 1929 seen 
giing inside village Jamke along with one 
other .man. Hazur.^ingh, Police Con- 
stable, P. W. 1, who was on patrol duty 
along with Fateh Din Chowkidar P. W. 
2, on seeing the accused and his com- 
panion galled ‘to them asking who they 
\'^ere, whereupon both of them took to 
their haels. They were pursued with the 
result that the accused was caught, while 
, his •cgiUpanipn igade good his escape. 
The accused, ♦ who belongs to Qujrath 
- District^ oh being questioned to his 
name, at first g'ay^ wrong name Muham- 
* 1930 Cr. C. 1 


mad Din, and could not give any reason- 
able explanation of his prfjsence there. 
On his person being searciied, a sand- 
hawa (house-breaking implement) along 
with a dang and a knife were found 
with him. He was accordingly chal- 
laned under S. 109, Criminal P. C,, and 
convicted with tlio result above men- 
tioned. 

The proceedings are forwarded for 
revision on the following ground: . 

The order of the Honorary Magistrate 
sentencing accused to 4 months* rigorous 
imi)risonment only in case he does not 
put in the security bond is illegal under 
S^. 123, Criminal P. C. The i)eriod of 
imprisonment in default of furnishing 
security should bo coterminous with the 
period of the security ord6'r. Otherwise 
the order requiring him to give security 
for one year would be without any real 
force. 

1 would therefore recommend that the 
period of imprisonment in default should 
be extended to one year or till such time 
as tho accused does not put in the 
necessary security bond. 

Order . — The learned District Magis- 
trate’s interpretation of S. 123, Criminal 
P. C., appears to be correct. According 
to that 8. 123- A the person who is order- 
ed to fumis}i security for good behaviour 
hut fails to do so “shall be detaijaed in 
prison for the period for which security' 
was demanded.’* The order of . ImpriV 
Ronment for a shorter period . was! 
therefore bad in law, I therefore modify 
that order and direct that the accused 
should suffer imprisonmenyfor one year, 
i. e. the priod for which security was 
demanded, or until he gives the security. 

V.S./u.K. • ' Order accordingly. 
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• {Patna), ^ 

Courtney-Terrell, C. j. and 

• Rowla^^d, j. * 

IJalm Lal Maliton — Petitioner. 

% V. 

Bam Satan S^7^<7/d-*-Res])ondeni. 
Criminal Revn. No. dll of 1929, Deci- 
• dcd on 2nd July 1929, af^ainst the deoi- 
s»n of the Addl. Sess. Judf»o, Patna, D/- 
16tli March 1929. 

Criminal P. C., S. 403 -S. 403 con- 
tains with certfiin limitations common law 
rule that no one may be punished twice for 
same offence. 

It is a fundamciitfil common law rulo that 
no one may be punished twice for the sam'j* 
ofieiice and this has long been held to mean 
that he may nou be punisbed tw'ice for the 
same acts or omissions irrespective of the ex- 
act terras of the charge, and that the test of 
similarity is whether or not the evidence to 
obtain a legal conviction on the first charge 
was in substance the same as that necessary 
to sustain the second charge. The specific 
statement of this coimnou law rule together 
with its limitations is contained in S. 403. 

[P 3 C IJ^ 

(b) Criminal P. C.. S. 403 (1) - Where^ 
more than one offence has been committed 
by same transaction, S. 403 (1) has no appli- 
cation. 

As S. 236 docs not coutonjplate a case iif 
which the ‘serioa of acts complained of may 
constitute inowi^than one offence, therefore, 
S. 403 (l) has no application to a case whore 
more than one offence has been committed by 
the same traii.saction. [P 3 C 2J 

(c) Criminal P. C., S. 403 (2)-S. 403 (2) 
hat no application to case in which entire 
series of acts constitute both offences. 

Section 403 (2) limits or rather explains the 
common law rule'as meaning that the acquittal 
or conviction for the of^nce constituted bj acts 
A, B and C, will not bar a subsequent trial 
in respect of the offence constituted by the 
acts B, C and D. The offences are distinct 
and the evidence necessary in tbs first case is 
different from the evidence necessary in the 
second. This subsection has no application to 
a case in which entiirc series or acts consti- 
tuted both offences. [P 3 0 2J 

(d) Criminal P, C., S. 403 (4) — Accused 
must show on second occasion that former 
Court was competent to try and acquit or 
convict him — Words “ competent to try ’ 
mean Court is in a legal position to have 
tried and acquitted or convicted.” 

The words “ competent to try the offence ” 
mean that in tnrdcr to '^obtain tin advantage 
of the coixmiou\aw rule the accused uii the 
second ocension must show that tho lorraor 
Court was in a position, had it so chosen, to 
try and acquit or convict the accused of tlic 
offence siibsoqiK'ntly chargeS. The words com- 
petent to try ” are aUo equivalent tJT) “ iu a 
legal position * to have tMcd and acquitted or 
convicted,” They refer narrowly tho legal 
poaiti^ qj the Court at the time*o£ the former 
t#ftl^i relation to tho particular offence com 


fmitfeel the accused not ^broadly to the 
jurisAjfon of the Court «ith regafd to tho 
class ofl offence in general 37 All. and 
17 hovS L. R. 678, RtL %i\ 36 ^JTad.BOS, not 
I [P 4 C 1. 2J 

(e) ^iminal P. C., S. 403 — Accused shou‘ 
ting in Court and assaulting another with 
shoe ^ Ma^strate exeiAising f>o4er iwidsii 
Criminal P? C., S. 480, convicting him under 
S. 238, Penal Code — Assaulted person* fod- 
ging complaint against accused<under S, 3S5, 
Penal Code — Conviction under S. 355 — A®" 
cused cannot plead bar of S. 403, Criminal 
P. C., as Magistrate had no cognizance of 
offence of Penal Code, S, 355. 

While a Magistrate, with first class powers, 
was conducting a trial, the* accused, suddouh 
stood up ill Court, siioutoi “ Jai MahabiT” 
and beat another person with a shoe. Ttc 
accused thereby committed two offences under 
Penal Code, Ss. 228 and 356. The presiding 
Magistrate exercising his powers under S. 480, 
Criminal P. C., punished hhn for •he offence 
under S. 228, Penal Code. Thereafter the as- 
saulted person filed a complaint “in Sub-Divi- 
sional Officer’s Court who convicted the accu- 
sed under S. 355. In appeal and revision tli- 
accused pleaded bar of S. 403, Criminal P. V. 

Held: that the Magistrate had no cognis- 
ance of the. offence under S. 355, Penal Cofb* 
and*thereforc, in tho absence of.*this condi- 
tion precedent, was incompetent to try the ac- 
cused for it. Consequently tho accus(?d .was 
never in peril of punishment aijd cannoh roly 
on the plea o( autrefois convict. •[!’ b C I ' • 

S. P. JayamaU P^ \fiihana and 
A. Barman — for Petitioner. . . 

Inthi Bhutan Bisv^as — for Resptm- 
dent. • 

Courtney-Terrell, C .J. — The facts 
of this case are unusual but simple and 
they give rise k) an interesUr>g point * 
of law. • 

On 6th December 1928 a Deputy 
Magistrate with first class j^^ers was 
conducting a trial. Tho petitioner Babu 
Lal Mahtort, suddenly stood up in Coifvt, 
shouted “ Jai Mahabir % and beat one 
Ram Raran with a shoe.* This conduct 
could be considered from two points of 
view. Firstly it was an offence under 
S. 22B, I. P. C., that is to say, it was an 
interruption to a public servant sitting 
in a judicial proceedwig. It was also an 
offence under B. 3f)5, 1. P. C., that is to 
say, an assault with intent to disbonoui’ 
Ram Baran. The presiding Magistrate 
exercising liis powers under S. 4fiP, Cri- 
minal P, 0. ijunished him for the offeneef 
under B. 228, I. P. C. by imposing.a tine 
of Rs. 200 which was dulv paid by the 
petitioner who accordinily purged ln*tn- - 
self of that offence. TheroaTfper the as- 
saulted person Ram Baran filed a corn- 
. plaint in the Court of the Sub-Divisional 
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Officer who too|g cognizance of |lp of- case where the facts only justified con- 
fence binder S. 3^5 and senten(fed the viction for on^j offence although other 
petitioner t^ rigorous imprisonaient for offence may have been c^^arged, ex abun- 
two years. This conviction anti sen- dante cautela undef 8. 23B. The Avords 
tence werel upheld on appeal By the might have been charged ” indicate 


Additional <5essiolbs Judge a^jd the peti- 
tioirer now moves this Court in revision. 
His contention is and has been through- 
oi^t, that ho is entitled to rely upon 
the plea of autrefois convict by reason 
of his conviction by the Magistrate 
under S. 228, 1. P. C. 

I It is a fundamental common law rule 
'that no one m|j.y bo punished twice for 
it he same offence and this has long been 
lield to mean that he may not be punish- 
led twice for the same acts or omission 
|ivresj)ect^o of the exact terms of the 
cliarge, and that the test of similarity is 
'whether or not the evidence to obtain a 
legal conviction on the first charge was 
;in substance the same as that necessary 
to sustain the second charge. This is a 
icoriimon \aw rule which subject to.cer- 
itain specific limitations operates in India 
las , \^ell as in England. The specific 
'statement o/ this rule together with its 
jliniitations f is contained in .8. 403, Cri- 
minal P. C. which contains four sub- 
sections.* These .subsections deal w’itli 
four kinds of cases. 

(1) duals with the case of one set of 
acts or omissions constituting one legal 
offence only. 

(2) deals with the case of one series of 
acts- involving more than one offence. 

(3j deals with the case of one set of 
acts constituting more than one legal 
offence. 

* (4) deals with a special (fases where a 
single act *or ^set of acts lias had a con- 
sequence unkftown at or having occurred 
since the first trial. 

Subsection (1) is as follows: 

“ A person who has once boon tried by a 
Court of comptjtont jurisdiction for an offence 
and . convicted or acquitted of such offence 
shall, while such coft viction or acquittal re- 
mains in force, not bo liable to be tried 
again for the same offence, nor on the same 
tacts for any other offence for which a different 
charge from the one made against him might 
hifvn IRien made under S. 236, or for which he 
might have been convicted under S. 237.” 

TWs is a special sti^itement of the rule 
as applicable to circumstances in which 
oYily one offence has been committed. 
The phras^fe beginning with the words 
** noi» on the same facts for any othei* 
offence " and l^iving special reference 
to Ss. 236 and 237 also coi\ternplates a 


that this subsection is no extension of 
the commonlaw rule and mean “ miglit 
lawfully have been charged ” under '‘that 
section. But S. 236 does not (as doej- 
8. 235) contemplate a case in whicli Uie 
series of acts complained of may con- 
stitute more than one offence. In my 
opinion this subsection bars no applica- 
tion to a case like the i)rcsent where more* 
than one offence has been committed. 

Under 8. 235, sub- 8. (J): 

If ill ono series of acfcs so connoctod fcogo“ 
bher as to form the samo transaction, mor^ 
offences than ono are committed by tho samo 
l>orsoii he may be charge.d with, and tried a** 
one trial for, every such offence.” 

that is to say, if a person has performed 
a series of acts A, B, C, D, and if acts 
A, B, and C constitute one offence and 
• acts B, C and D, constitute another 
offene’e he jnay be charged with, and 
tried at one trial, for both of such| 
.offences. Sub-S. (2), 8. 403. limitsi 
or rather explains the common law 
rule as meaning that the acquittal 
or conviction for the' offence con- 
stituted by acts A, B and C, will not 
bar a subsequent trial in respect of thej 
offence constituted by the acts B, C,| 
and D. The offences are distinct and 
the evidence necessary in the first case| 
is different from the evidence necessary 
in the second. So that tho common law 
rule is still maintained and is not inter-! 
fered with by this subsection. The| 
subsection has no application to the 
present case in which the entire series' 
of acts constituted both offences. 

It is unnecessary for the purposes of 
this case to consider sub-S. (3). Sub- 
8. (4) is a further explanation and 
limitation of tho general commq;i law 
rule and is as follows: 

“ A person acquitted or convicted of any of- 
fence constituted by any acts may, notwith- 
standing such acquittal or ccmviction, bo subso- 
quently charged with, and tried for, any other 
offence constituted by tho same .acts which he 
may have committed if tho Court by which he 
was first tried was not competent to try tho 
offonc^ with which ho is subsequently char- 
ged.” 

It will oe noted in the first place -that 
the subsection involves in 1ts<?lf that 
part of the common law rulfe ac:;/cJrding 
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to which an accused cannot rely upon 
the pleas of autrefois acquit or autrefois 
convict unless *T;h© previous acquittal or 
conviction was arriVod at by a compe- 
tent tribunal. But a series of acts may 
constitute more tlian one oltcnce and the 
subsection says that a person acquitted 
or cbnvicted of an offence may neverthe- 
less be subsequently tried for any other 
offence constituted by the same acts if 
the Court by wliich ho was first tried 
was not competent to try the offence 
with which he is subsequently charged. 
Therefore the common law rule has no 
application, if the first Court was not 
competent to try him for the offonccf 
subsequently cliarged, notwithstanding 
that tlie acts constituting the two offen- 
ces are identical. In my opinion the 
words “ competent to try the offence 
mean that in order to obtain the advan- 
tage of the common law rule the accused 
on the second occasion must shew that 
the former Court was in a position, had 
it so chosen to try and acquit or convict* 
the accused of the offence subsequently 
charged. 

It has been contended before us that 
the words “ competent •to try ” are 
merely indicative of the rank of the tri- 
bunal, that is to say, that if the former 
tribunal had legal power to try offences 
of that class the conditions of the sub- 
section are fulfilled although the former 
tribunal might not have been able in the 
circumstances to have acquitted or con- 
victed the accused of tho offence subse- 
quently charged. Some colour is given 
to this contention by certain decision of 
the Madi’ijs High Court and I refer par- 
ticularly to the judgment in the case of 
“ In re, Ganapathi Bhatta (l).” In this 
case the accused had been tried and ac- 
(luitted of an offence under S. 211, 1.P.C. 
He could have been charged on the same 
facts by the Magistrate at the same trial 
\yith an offence under B. 182, if the re- 
quired* sanction had been ‘ available. 
Later ho was, after the necessary sanc- 
tion had been obtained, charged under 
S. 182. and In^ pleaded autrefois acquit 
under 8, 403, Criminal P. C. 

It was contended for the prosecution 
that since at tlie :,ime the first trial 
no sanction had boon given for a (fliarge 
under S. 182, the Court was iiot com- 
petent to try ” him under thaf; section. 

sid^^al mTl. 

«^C3. 
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|gh Court held that sanction was 
only a condition precfdent Jo tHe insti- 
tution of proceedings under S. 182 and 
that u was the duty of tho prosecution 
to h&ve obtained it T)efor5 tho^ former 
trial in which event kfoth sections tioiild 
have been used. In these circumstp,»ces 
the Court held that the words** comj>e- 
tent to try ” in sub-8. (4) referred to the 
jurisdiction of the Iribimal wliich was 
complete to deal with an offence undei* 
both sections, the absence of the sanc- 
tion not affecting the competence of the 
tribunal. In niy opinion the wor.ds 

competent to try ” are equivalent to 
“ in a legal position to have tried and 
acquitted or convicted.” That is to say,; 
they refer narrowly to the leg^l position 
of the Court at the time of the former 
trial in relation to the iiarticular offence, 
committed by tho accused and not’ 
broadly to tho jurisdiction of tho Court | 
with regard to the class of offence*, in; 
gcnutjral. No other reading, of these^ 
words is in harmony witli the general 
common lavs' doctrine of which a piwfci- 
cular aspect only is sot fortj* in ^the* sub- 
section and the broader raiding would 
produce an unreasonable anomaly. Pov 
it would absolve the plea troiu •ihe com- 
mon law test of its validity, that is to 
say an enquiry whether the acewsod had 
been put in peril in respect of the*, 
ofl'ence. 

Tho Madras decision merely states 
that in fact tho accused hadi already 
been in peril of conviction under 8, 182, 
I. P. C. But decisions in the Allahabad 
and Bombay High Courts, see for exatn- 
ple, Eviperor v. Jiv-an (2), lay down 
that the necessary sancJtjon Being a 
condition precedent to a trial under 
S. 182 therefore the accused in such cir- 
cumstances had never been in peril in 
respect of the offence subsequently char- 
ged. In my opinion the latter view is 
correct and the MaTlras decision was 
wrongly decided. In Emperor v. Tika- 
ram Sakharam Kasar (3), the accused 
had been tried and acquitted for offences 
imder 8 r. 366, 368 and 375, T.P.C. ^here 
had been no complaint by the husband 
of the woman. H*e was again convicted 
on the same facts, at the complaint of 
tho husband, of an offenfie ui-^der S. 498. 

(2) i[t915] 37 All. 107=21 L C. 208=13!; A. L* 

J. 4. 

(3) [1915] 17 Bom. L. R. ^8=30 I. 0.7541= 
16 Or. J. 657. 


lourtmey-Terrell, C. J^) 

TheV 
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It was held thab a complaint bf ^the 
husbiind‘^bein|5 a condition precedemt to 
the Court’s jurisdiction to try under 
^S. 498, the former ^ourt not only di^ not 
’in fact t^;y Jbhe offence under S. 498, hut 
was iiT law ihcom patent to try^ that of- 
fence? ytnd* the subsequent conviction was 
good. 

I» this case the Magistrate liad no 
cognizance of the offence under B. 855, 
hind, therefore, in the absence of this 
;condition precedent was incompetent to 
'try the i^etitioner for it. Consequently 
|the petitioner wf<s never in peril of 
punishment and cannot rely on the plea 
of autrefois convict. 1 agree with the 
decisions of the Magistrate and the Ses- 
sions Judged and would dismiss this peti- 
tion. But in the matter of the sentence 
'J am of opinion that it is far too severe 
and 1 would reduce it from two.ycars to 
six months rigorous imprisonment. 

Rcfwland, J. — I have liad tlie privi- 
lege of seeing the judgment of the learn- 
ed Cliief Justice and 1 concur in the pro- 
posed order. The ground for revision is 
thus stato-xl in* the application: 

“ For thill ths* incident being one and the 
same and the aeemsed having been sentenced to 
pay a fine of Rs. ‘iOO, the second trial under 
lA. 85^5, I. P*. C., is barred bv S. 408, Crimi- 
nal P. C.” 

Bub-section CO, S. -108, wdiich alone im- 
])osos a statutory prohibition on a second 
trial has been set out in full in the judg- 
Tiipiit of the learned Chief Justice who 
has demop^tratod that it does not apply 
to tile facts of this case. There being 
no other statutory provision in bar of 
the second trial the apiilicant has not 
made out that the trial is Iiarred by 
S. 408. 

As regards B.*403 (4) I agree ^Yitll the 
learned Chief Justice that the High 
Courts of Bombay and Allahabad in the 
decisions cited have correctly stated the 
law. 

V.S./r.K. Petition dismisHed, 

1930 Cr. Cases 5 

(Patna) 

•C^3*jutney-Terrell, C. j. and 
* Eowland, j. 

Bcn^li Farida and. others — Appli- 
cants. 

• V. 

BanchhafiTdhi Panigrahi — Opponent. 

Crii^nal Eef. No. 88 of 1929, Decided 
on 22»d July 1928, made by Bess. Judge, 
Cuttack, D/- IGth May 1929. ^ 


^ Panigrahi (Courtney-Terrell, C. J.) 

Criminal P. C., S. 146— Parlie* not adduc- 
ing evidence of ppssession even on adequate 
opportunities — Apprehension, of breach of 
peace — No mc.'terial to protecCn possession of 
either— Magistrate must attach property. 

There is no obligation imposed by S. 140, on 
the Magistrate to make independent enquiry if 
the panics having been givtni adequate oppor- 
tunities* decline-to adduce evidence as to posses- 
sion. Ho is entitled to act on bis apprehension 
of breach of peace founded on information ho 
may have before him and in the absence of ma- 
terial which would enable him to protect the 
pos.sc.saion of one or the other of the parties he 
must attach the property: 14 C. IF. iV. 80 and 
A. /. H, 1922 Paf. 544, Rff,; 12 C. IF. N. 896, 
Dist. and 40 Cal. 105, Visa. from. [P 0 C 1] 

Courtney-Terrell, C. J. — This case 
lifts been refen ed to a Bench by Mac- 
pherson, J. It is a reference to the High 
Court by the Sessions Judge of Cuttack, 
who recommends that an order of at- 
tachment made by the Bub- Divisional 
Magisti'ate under B. 140, Criminal P. C., 
ma37- be set aside and the case remanded 
for retrial. 

The order sheet of the Sub-Divisional 
Magistrate shows that on 10th Novem- 
ber 1928, bo received a police report that 
a breach of the peace was likol^^ to occur 
concerning an area of some 12 acres in 
mauza Panisiali* upon vrliich paddy- was 
growing, thei’e being two rival claimants. 
He called for a further report wdiicli 
w’hen furnished on 22nd left it in doubt 
which party had grown the standing 
crop. The first party liad got delivery 
of possession from tlie Court in 1926 ])ut 
in L927 the second partj'- had cultiva- 
ted it and had cut the crop. The Ma- 
gistrate served notice under S. 144 cm 
the first party not to interfere with 
the harvesting by the second party. 
On 2()th November the first party 
showed cause. Tlie Magistrate direct- 
ed proceedings under B. 145, and at- 
tached the land and the crops direct- 
ing the police to effect the harvesting 
and fixed 18th December for the writ- 
ten statements. On that date he grant- 
ed further time until 16th January 1929, 
for the wa'itten statements wdiich were 
duly filed on that day when the Magis- 
trate fixed tlie hearing o£/evidence for 
4th February and summoned the wit- 
nesses for that date. Neither party ap- 
peared on the 4tti and the Magistrate 
stating that he was unable to find who 
w'as in possession made the oi\ler under 
S. 146 corn^ained of. 

, The order was perfectly right.^ 14 the'i 
liarties refused, after ample timeL>iiad; 
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Magistrate was not bound to make an 
enquiry on own account^ He is entit* 
led to act on nis apprehension of a breach 
of the peace founded on the police report. 
If the proceedings had been initiated by 
one of the parties and if neither party 
had appeared at the hearing the matter 
would have been on a different footing. 
JThe Sessions Judge mentions the case of 
Parsuram Bai v. Shivajatan Upadhaya 
(l). This case is very badly re- 
ported and «there is no adequate state- 
ment of the facts upon which the deci- 
sion was based. 


{PcMna) ^ • 

Macphekson, J. 

r«rmana'ttdrBraftmctck(r%i — Petitioner* 

Tt • ^ 

W" * 

Emperor — Opposite Party. 

Criminal Kevn. No. 704 of 19 577, De- 
cided on 29th November 1927, from order 
of Sess. Judge, Muzaffarpur, D/- 23id 
September 1927. 

(a) Criminal P. C., S. 190 — Cognizance 
properly taken — Subsequent events or any- 
thing in S. 195 (1) (b), cannot deprive Magis- 
trate of jurisdiction. p 

Whcro a Magistrate has properly taken cog- 


In Bijoy Madhuh v. Chandra Nath (f), 
a similar order was made. The parties did 
not file written statements and prayed 
for a local investigation which was refu- 
sed. Neither side produced evidence and 
after delay the Magistrate made the 
order which was apx^roved by the High 
Court. The case of Sheikh Manmr Ali 
v. Mali Ullah (3), is clearly distinguish- 
able from this one because in that case 
the Magistrate gave the parties no time 
to produce evidence, in other words, be 
did not conduct the enquiry under S. 145 
in a proper manner. • 

1 do not agree with the reasoning of 
the Court in Sheobalak Bai v, Bhagwat 
Pande (4). I can find no obligation im- 
posed by S. 146 on the Magistrate to 
make independent enquiry if the parties 
having been given adequate opportunity 
decline to adduce evidence as to ^josses- 
sion. The Magistrate is then entitled 
to fall back on such information as he 
may have before him wdiich w^ould make 


iiizance of a coxnxUaint nothing that can happen 
subsequently will suffice nor can anything in 
S. 195(1) (b), operate to deprive him of juris- 
diction to proceed thereon iu accordance with 
law: A.I.B. 1925 PaU 717, Liftt, [P 8 C 1 ] 

(b) Criminal P. C., S. 190 — "Taking cogni- 
zance" — Meaning. 

Taking* cognizance occurs as soon as the 
Magistrate as such applies his mind to the sus- 
pected commission of an offence: 37 CcH. 412, 
Foil, [P 7 C 2.1 

(c) Criminal P. C., S. 202*^ Object and 

scope enunciated. • 

An enquiry or an investigation under fl, 202 
is designed to afford the Magigtratc arf oppor- 
tunity of cither confirming or, removing such 
hesitation as he may feel in respect of issuing 
process against the accused. The nature of the 
enquiry varies with the circumstifucos of ^acli 
case and it is certainly not contemplated tliat 
it should always be exhaustivtT. Fqjquently all 
that is required is the elucidation of some 
minor point or the summary determination of 
the sufficiency of the available evidence, hue 
least of all is the fUKjuir}" — a preliminary trial of 
the accused at which be is entitled to .adduce 
his evidence before process can issflo upon him. 
The degree o' formality of the proceedings and 
the width and the depth of the enquiry is en- 
tirely ill discretion of the Magistrate (so long at 


him apprehensive of a breach of the 
Xieaoo. In the absence of material which 
iwould enable him to protect the posses- 
sion of one or other of the parties he 
must attach the property. I would re 
licet the reference. 

Rowland, J. — 1 agree. 

V.li./u.K. Befcrcncp rejecied. 


least as he confines himself to the simple fpies- 
tion of issue of process or dismissal of the com- 
plaint), The provision is y^nahling and not 
obligatory. As soon as ho has satisfied himself 
that process should issue its object is fulfilled 
and it is certainly not incumbent upon him or 
ordinarily expedient that he should practically 
enter upon a trial of the cast). [P 8 C 1, 2J 

(d) Criminal P, C, S. 20^ - High Court 
will not interfere with details of enquiry, 
particularly on ground of inadequacy. 

The High Court will not ordinarily interfL.vo 
with the details of an enquiry or investigation 
under S. 202 and particularly will not do so on 
the ground that it was inadotpiatc. 4P 8«C- 2] 

(e) Criminal P. C., S. 204 — Competing 
complaints — Magistrate has discretion to 
issue summons on* consideration of £ircum- 


(1) A. I. R. 1922 Pat. 544. • 

^(2) [1910] UC. W.N. 80-^5 1. C. 40-11 Or. 
’# L. J. 2?. # 

(3) 11908! 12 C. W. N. 896. 

<4)»flt]t2j 40 Cal. 305-15 1. C, 480-^16 C. W, 
^ 1052. 


stances of case. 

When there are corapcting complaint? It is 
manifestly within the discretion .of the Magi.s- 
trate on a consideration of the circums^nces of 
the particular case to determine in which he 
should issue process first #ud not less. so when 
he has made^an, enquiry under S, 202 in one of 






thorn which necessarily ifLvolves also couRid|ra- 
tion of tho'other. , [P'8£ 2] 

(f) Criminal P. C.* S. 202 — Complaint 
under S. 211iby public servant acting in 
discharge of his duties — It is open to Magis- 
trate to issue summons without any notice 
to accused if €omplaint afforded sufficient 
grouncifor (roceedin|^ against him. 

Where a public servant acting in discharge of 
bis dffWes makes a complaint to the Magistrate 
under S. 211, Penal Code, it is open to the 
Magistrate to issue summons without any 
notice to accused if on reading the complaint 
lie found sufficient ground for proceeding or to 
proceed under S. 202 for the purposo of ascer- 
taining the truth or ialsitv of the complaint. 

[L>7C2! 

ii/, X. Muhherjf^ — ^foi- Petitioner. 

Judgment. — The petitioner Panna- 
nand Brahraacliari is under trial for an 
offence unc^r S. 211, I, P. C., on tlie 
complaint of the Suh-lnspector in charge 
of the Motihari Police Station with 
whom he lodged a first information on 
29th May last. On 7th June the Sub-. 
Inspector reported that the whole case 
was 'maliciously false and xireforred to 
the Sub-Di*Yisional Magistrate a com- 
iJaint against the petitioner of an off'ence 
under^ S. 211, 1. P. C. The Magistrate 
gave tliet petitioner an opportunity to 
show cause hy he should not be pro- 
secuted and to jjrove his case. The jieti- 
tioper on* 27th June filed a petition 
showing cause, and impugning the jiolice 
report and on 21 st July examined a me- 
dical w'itness. On that date tlie Magis- 
Jbrate who was apparently inclined to 
summon the accused since he remarked 
that the # police had much evidence 
against him took time to peruse the 
jiolice records and eventually passed 
orders on 18th August summoning the 
I)etitioner under S. 211. In the interval 
the latter had ^ 27th July presented a 
petition dealing with points of law but 
also asking that what he called his com- 
plaint be finally disposed of before pro- 
cess was ordered to issue on him on the 
complaint of the Sub-liisiiectov. 

In snpi)ort of the rule issued on the 
application- of the petitioner to quash 
tlie iiroceedings and to order that he be 
given an opiiortunity to prove his case, 
ueferente is made on his behalf mainly 
to the case of Daroqa Gope v. Emperor 
(1), aifd it is contended • that the offence 
of laying a false information before the 
Sub-Inspect(pr ’on 29th May has been 
committed *‘in relation to” the offence of 
instituting on 27th June a false case by 
7lj aTi. 1. 1925 ^. 717—5 Pai. 33. 


complaint in the form of a petition im- 
pugning the police report on his first 
information, wittiin the meaning of the 
words “in relation to” in % 195 (l) (b), 
Criminal P. C. But a consideration of 
the case cited shows, as will presently 
appear, that the facts are distinguish- 
able. Some older decit'ions also hj^ve 
been cited, but it is clear that in the 
amending Act of 1923 the legislature 
completely altered the law in resjiect of 
the jirocedure for prosecution under 
S. 211, I. P. C., resolutely or at least in- 
cidentally making a clean sweep of the 
cloud of interpreting rulings which had 
collected round the provisions of the 
sfatute. Those decisions on the pvovi- , 
sions of tlie Crimi- j 

nal Protjcdm*^ relating" to aii order or’ 
sanction to prosecute under S. 182 or 
S. 211, 1. P. C., are at best lumber and 
at worst actively misleading in the in- 
teriiretafioh of the provisions of the 
amending Code which supersedes the 
previous law and prescribes an entirely 
ffe^v jirocodure by complaint. In the 
present case there is manifestly nothing 
in S. 195 (1) to prevent the Sub-Inspector 
of Police from preferring a complaint of 
an offence unde^S. 211 against the peti- 
tioner. Equally there was nothing to 
prevent the Court from taking cognizance^ 
of the complaint. Taking cogn izance 
occurs as soon as the 
applies Ills tnlnd to the suspected com-j 
mission of an offence: Soiirindra Mohan! 
V. Emperor (2).” 

In the ])resent instance the Magistrate 
took cognizance either before or at leasil 
as soon as he issued notice upon the' 
petitioner. When taking cognizance off 
an offence on comjilaint a Magistrate acts! 
iindOi^ Ss. 200 “to 204. In the present 
instance he was not required under 8.200| 
to examine the complainant who was a 
public servant acting in discharge of his 
public duties. The Magistrate if he doefe| 
not dismiss the complaint must either! 
issue process on the accused or proceedi 
under 8. 202 to make an inquiry or to\ 
direct a magisterial or poUce inquiry or 
investigation. It is clear^hat on 13th 
tlune the Magistrate though recording 
his reasons in language reminiscent of a 
lu'ocedure which ^obtained under the un- 
amended Code, thought fit to set out to 
hold an ii^uiry under S. 202, When, 
~(2r(i9roT8r6a\j^^ 

512, 
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therefore, the petitioner filed his peti- 
tion on 27th June impugning the police 
investigation, the Magist ftite had already 
taken cogniz^ce on complaint of the 
offenfee alleged against the petitioner, 
and, therefore, S. 195 (1) (b) could not 
possibly apply. On the other hand in 
the case of Daroga Gope v. Em 2 )eror (l) 
though the investigating Police Officer 
• made his adverse report on 15th January 
h« did not prefer a formal complaint to 
the Magistrate until »‘lrd PohruaiT* 
whereas Daroga Gope filed a formal com- 
plaint before the Magistrate on 23rd 
January, that'is to say, before^ the Magis- 
trate had taken cognij^ance of the offence 
of Daroga Gope on the complaint of the 
Police Officer and indeed before the 
Magistrate had received the i)etition of 
complaint of the latter. The distinction 
is of importance: in the case cited magis- 
terial cognizance was first taken on the 
com])laint of accused whereas in the pre- 
sent instance, such cognizance had al- 
ready been taken before the accused took 
any action which can, even by implica-* 
tion, be adjudged to be a complaint, and 
'it is impossible to hold that when a 
Magistrate has taken cognizance of a 
complaint anything that can subse- 
quently happen will suffice or anything 
in S. 195 (1) (b) can operate to deprive 
him of jurisdiction to proceed thereon 
in accordance with law. Clearly the 
' Magistrate had jurisdiction to issue 
.summons on the petitioner. 

It is next urged tliat in any event the 
petitioner was not afforded adequate op- 
portunity of showing cause against his 
prosecution. Assuming that under the 
superseded, provisions of the Code he 
was entitled to such an opportunity, ho 
is no more entitled to it under the proce- 
dure laid down in tlie amended Code 
than any other x^ersori against whom a 
complaint is made. It was oi)en to the 
Magistrate to issue process vvitliout any 
notice to him if on reading the comi)laint 
ho found sufliciont ground for ]jroceea- 
ing,ov to proceed under H. 202 for the 
purpose of ascertaining the truth or 
falsity of the cchnxdaini. An inquii'y or 
investigation under R. 202 isB^igned to 
afford Magistrate an opportunity of 
jeithor confirming or removing such hesi- 
tation as he may feel^ in I’estject ojf issu- 
ing piwess against the accu^jfHl. The 
nature of the inquir:^’ varies with the 
eirciimStaSces of each case, and it is 


V. Bmpf^oU (Machperson, J.) ^ 1930 

I certliifty not contem*pIated that it should 
alw-ays bo exhaustiveji Frequently all' 
that is required is 1^1le elucidation of 
some minor point or the summary deter- 
mination of the suffigjency of the avail- 
able* evidence, but least of j^Kis tbe| 
inquiry, a preliminary trial of*the acdlTSed, 
at which he is entitled to adduce"^his 
evidence before process can issue uijon 
him. The degree of formality of the 
proceedings and the width and depth of 
the inquiry is entirely in the discretion 
of the Magistrate (so long at least as he 
confines himself to the simple question 
of issue of x)rocess or dismissal of the 
complaint). The provision is enabling 
and not obligatory as soon as lie has 
satisfied himself that process should 
issue, its object is fulfilled anc? it is cer- 
tainly not incumbent upon him or ordi- 
narily ex^iedient that he should i)racti: 5 l 
cally enter upon a trial of the case. 

In the present instance the Magistrate 
was satisfied niion the material iilaced 
before him by the iirosociition of the 
truth of the complaint in sjute of the 
submissions and evidence adduced •by 
the accused and was, tUorefo^’e, wai- 
ranted ir issuing process, ^ven though 
accused may have had further evidence, 
which he could adduce. Thi?; Coiyt 
moreover will not ordinai;ily interfere 
with the details of an inquiry br inves- 
tigation under S. 202 and particularly 
will not do so on the ground that it was| 
inadequate. • 

As to the argument that ivliert tlie 
Magistrate had before him two compet- 
ing complaints of which he had taken 
cognizance, ho should have disposed 6f^ 
the complaint of the iietitioner before 
issuing process upon the ^petitioner on 
the other though earlier complaint, dt is 
based upon recollection of the decisions 
under the superseded provisions, of the 
unamended Code. When there are com-f 
peting complaints it is manifestly within 
the discretion of the Magistrate on a 
consideration of the circumstances of the 
particular case, to determine in which' 
ho should issue process first and not lessi 
HO when he has made an inquiry %nder 
R. 202 in one of them which necessarilv; 
involves also a •consideration o?* the 
other. ^ i 

The application is witdiout^ merit and 
accordingly this rule is discharged.. 
v.b,/b..K, Buie ducharged. 
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Subba>/ya ^illai — •Complainant — Peti- 
tioner. 
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prosecution witnesses an opportunity oi! 
identifying accused 1. In Criminal Revi- 
sion Case No. 952 of 1928 Reilly, J., re- 
fused to interfere with this order. | 

Meanwhife, as 1 have Said, a chargej 
had been framed against the other ac-l 


* • ^ ' 

V. Sesha Iyer ar?& others — Accused — ' 
Respttfidents. 

Criminal Revn. No. 140 of 1929, and 
Criminal Revn. Petn. No. 120 of 1929, 
Decided on 21st August 1929, against 
order of Town Sub-Magisfcrate, Trichi- 
nopoly, D/- 1st February 1929. 

Criminal P. C., S. 239 (6) — Joint trial — 
Complaint against fjve accused the first being 
abettor — Abettor discharged being uniden- 
tified — Charge framed against others and 


cused and the lirsb prosecution witness 
had been furtlier cross-examined after 
charge. The question then arises aa to 
the correct procedure to be adopted, 
whether, as the petitioner urges, the 
joint trial of all the accused could b? 
resumed or whether the trial of ac- 
cused I must be conducted separately. 
The parties appear to have been canvass-| 
ing tiiis question before the local courts, | 
tor 1 find an application by accused 1, 


prosecution witnesses cross-examined — Fur- 
ther inqui» against accused 1 directed on 
revision — Joint trial of abettor with others 
was not ordered — Criminal Trial. 


disposed of by the Sub-Divisional Magis- 
trate on 5th January 1929, in which it 
is said that there can be no question of a' 


A complaint was against five persons 

imder S. S25, Penal Code, the 1st being inclu- 
ded as an abettor. Accused 1 was discharged 
on the ground of not being identified and 
charge was framed against the other four accu- 
sed. On revision further inquiry was directed 
which was give further opportunity to the 
pros'^cution wituoss to identify accused 1. 
Meanwhile proceedings against the other four 
accuserl had prpceedod and prosecution witnes- 
ses bad bot^n cross-examined after the chaige, 
HHd : that though ordinarily the correct 
conrs ' is to tr> an abetuor with the primary 
•offi'iider yet in this particular instance the 
proceedings had reached such a stage that a 
joint trial could not bo ordered : A. I. R, 1920 
Mad. 088, "nef. [P 9 C 1,2J 

K. S. Jayarama Ayyar and S. Naga- 
mraja Ayyai — for Petitionei’. 

K, N. (janapathi — for the Crown. 

T. 2i. Vrnkatarama Sastriar for K. S. 


joint trial, and another application by 
the complainant to tiie 8ub-Magistratei 
insisting that a joint trial is necessitated' 
by the circumstances. The Sub-Magis- 
trate is, however, of a contrary opinion. 
1 think that the views taken by those!' 
fcourts are correct. 

No one disputes the general princijde, 
to which Spencer, Ofl'g. CIJ., gave expres- 
sion in Sogaimitthn Padayachi v. Empe- 
ror (1), that ordinarily the correct course 
is to try an abettor with the primary 
offender or offenders. Whore no reason 
to the contrary apj)ears, the enabling 
ju-ovisions ofS. 289, Criminal P.C., should 
be availed of. In the present case, how- 
ever, it is I tliink only necessary to con- 
sider what a joint trial would involve 


Sankara Ayyar and M, S. Vaidyanatha to be satisfied that it cannot now bo had 


Ayyar— for Respondents. 

Order — The petitioner is the cora- 
jplainant. He- filed a complaint against 
five persons \wliicli w^as taken on file 
lagainst accused 2 to 5 as voluntarily 
causing grievous hurt under S. 325, 1.P.C., 
and against accused 1, who is a pleader, 
as abetment of that offence, under Bs. 
325 and 114, 1. P. C. The Town Bub- 
|Magistraie of Tricliinopoly who tried the 
case discharged accused 1 on the ground 
It hat he had not been identified, and 


|frame(La charge against the remaining 
tebccused of the offence stated. The com- 


plain%»t then applied^ to the Sessions 
Judge of Tricliinopoly to revise the order 
discharging accused 1 and the applica- 
tion was gvapntod, the learned Sessions 
jJudgei directing further inquiry which 
was to include qjjlording several of the 
1930 Cr. 0. 2 


compatibly with obsoiving the 1‘ules of 
pi*()cedui'o. 

Sii])pose, then, that accused is rein- 
stated in the dock, along witii the re- 
maining accused. The proceedings against 
those accused, as I have said, have ex- 
tended to the framing of a charge and 
to the further cross-examination of a 
witness after charge. One of two courses 
must then be pursued. Either that part 
of the proceedings against accused 2 to 
5 which took place after the order dis- 
charging accused 1 was p^sed must be 
exjiunged, so as to restore them to that 
point in the iiKiuiry which has been 
reached in the (;ase of accused 1, or in- 
quiry must be conducted solely into ac- 
cused Is case until it reaches the stage 
at which ii% stands against the other ac- 
'ir) A.T irr92G Mad. 688=5^^ 
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cased. For adopting the former alter- 
native 1 can find no justification. It 
is not to be found in the'order directing 
further inquii^ against accusfeed 1. Can- 
cellation of the charge could only be 
justified on the ground that it had been 
improperly framed, and no such ground 
can be alleged. We are left then with 
the'second alternative, and that presents 
even greater dilliculties. Assuming that 
the inquiry is taken up against accused 1 
at the point whore it was dropped, the 
next step would bo the examination of 
P. Ws. 6 to 9 touching their identifica- 
tion of accused 1, and their cross-exami- 
nation upon tills question. Their state- 
ments would be evidence against ac- 
cused 1, but although what they said 
might bear upon the case against the 
others, it would not be evidence against 
them. The Court would have to dis- 
tinguish in its mind between what was 
admissible against one of the accused 
and what was admissible against the 
others. It need scarcely be said that 
such a position would be at variance 
with the principles upon which a joint 
trial should be connected. It would in 
effect be no joint trial at all, because 
while the inquiry preceding charge was 
being conducted against accused 1, pro- 
.^seedings against the remainder would be 
at a standstill. 

I conclude then that the Sub-Magis- 
iirate is taking the only luacticable course 
in deciding to try accused 1 separately. 
Since the statements of the prosecution 
witnesses already recorded must be ap- 
propriated to one or other of the inqui- 
ries, and cannot, as to any part of them, 
be made, to serve for both, this will in- 
volve a de novo inquiry into the caso 
against accused 1. The Criminal Revi- 
sion Petition is dismissed. 

P.R.s/.P.H. Petition dismissed. 

1930 Cr. Cases 10 

[Calcutta) 

B. B. Giiosk and S. K. Ghose, JJ. 

Tiku Kalio% — Appellant. 

v. 

Eguitahle Goal Co, Ltd. — ' Respon- 
dents. ' , 

Appeal No. 515 of 1928, Decided on 
23rd August 1929, from order of Commr, 
WJorkmen’s . Compensation l^engal, D/- 
Octofcer 1928. 


Goal Ci. (B. B. Ghose, J.) ^ 1930 

(a) WorkfnSn't iCoftipeniation Act (8 of 
192a), S. 3 (b) (il)-“WiIfuIly"— Meaning. 

A man does a thing wiyully when he does it 
.intentionally bscause he expects '^omo benefit to 
jhimself, either some convenience or an easy 
?wav of doing a piece of work and so forth. 

• t [P 11 C 1] 

(b) Workmen’s Compensation *Act (8 of 
1923), S. 30 — Finding as to "wilful disobe- 
dience”. 

A finding as to wilful disoKedience is a find- 
ing of fact which might be arrived at on .evi- 
dence and hence it cannot bo iutorfored with in 
appeal by the High Court. [P 11 C IJ 

Puma Chandra Chatterji — for Appel- 
lant. 

Lain Mohan Sanyal and Amarendra 
Naraijan Bagchi — for Respondents. 

B. B. Ghose, J . — The objection that 
has been taken in this case on behalf of 
the respondents is that there^is no sub- 
stantial question of law involved in the 
appeal and that being so no appeal lies ^ 
to the High Court from the order of the 
Commissioner under S. 30, Proviso. (2), 
suh-S. 1, Workmen’s Compensation Act, 
(8 of 1923). The learned Commissioner has 
found that the accident, which was a 
very unfortunate one by which .the 
ax)pellant lost his right arm w|s due to 
the wilful disobedience of •the order ex- 
pressly given to him as well as to the 
other workmen by the night-Sirdar of- 
the Colliery. 

Tho case of the defendants-respon- 
dents was that the Sirdar actually made 
across over an old hole and he told the 
applicant and the other men iv)t to drill* 
there. The apjdicant gave h^ own evi- 
dence in support of his case. His evi- 
dence was that he saw no cross mark. 
The Commissioner has found that the 
version on behalf of the employers was 
true so that it must bo taken as a fact 
that there was a cross •mark and the 
workmen were forbidden to drill at the 
place. The next finding of the Commis- 
sioner was that there was wilful disobe- 
dience. It may be that upon the evi- 
dence in the case the Commissioner might 
reasonably have come to the conclusion 
that the facts do not show wilful disobe- 
dience. The evidence is that it does not 
matter how many holes are drilled by 
workman in the course of the day. They* 
are not paid by .piece work but the ap- 
plicant among others receiv€>d a daily 
pay. There was no inducement on his 
part to wilfully disobey an brder that 
had been made. The evidence of fagan- 
nath Mondal on behaU of the opposite 
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party is* that a 'ii^orkuian would gel^ th6 
same daily pay whether he drilled one 
hole or 20 ht)les even if the gallery had 
heed cleared. Under such circumstances 
it might havft been^inforred quite reason- 
ably thatlalthouglfthe applicant drilled 
a hole at a jdace where there was a 
cross’mark, it might have been due to 
foi^getfulness or negligence or for any 
jother reason but not as an act of wilful 
disobedience. A man does a thing wil- 
jfully when he does' it''""ihrentiohall^ 
jbecauke he expects some henefit to him- 
iself, either soime, convenience or an easy 
jway of doing a piece of work and so| 
jforth. 'But it Seems to me that the tind-^. 
ling is one of fact which might be arrived 
at on the^ evidence. It is unfortunate 
j that such a finding has been arrived at 
|by the learned commissioner with which 
jwe cannot interfere in appeal having 
regard to the provisions of S. 30 of the 
Act. I hope, however, that the em- 
ployers will find their way to make 
some compensation to the unfortunate 
woidrman, although he has failed in his 
appeal. ^ 

The appeal will stand dismissed but 
we make no order as to costs. 

• S. K, Ghose, J.— I agree. 

V.B./li.K. ^ Appeal dismissed. 

1930 Cr. Cases 11 

^ {Calcutta) 

Suhrawardy and Graham, JJ. 

Sashi Blmsan Choudhtirtj and others — 
Party 1 — Petitioners. 

v. 

Debcndra Gati Boy and others — Opi)o- 
site Parties. 

Criminal Reyn. No. 9b7 of 1928, Deci- 
ded on 7th February 1929. 

Criminail P. C., S. 145— Dispute regarding 
complete and existing bund and not right toj 
erect one falls under S. 145. 

Whoro the subject matter of dispute is pos- 
session of a comple^ and existing bund and 
' not a' tight to erect a bund’,' the case falls 
within S. 145 : 15 C. L. J. 267 and 4 C. W. N. 
779, List. [P 12 C 1] 

Girija Prasanna Sanyal and Souren- 
dra Nsth Ghose — for Petitioners. 

Prolodh Chandra Chatterji and Bires- 
war Bhgchi — for Opposite Parties. 

Suhrawardy, J. — This rule has been 
isktied on the ground that S. 145, Crimi- 
nal P. 0., dhes not apply in this case. 
The dispute is with regard to a com- 
plete bund on the south west of the 
Bainagar Bil measuring abou^ 40 feet in 


length with a top of about 4 cubits, 
Mr. Sanyal on behalf of the petitioners 
argues that the right chimed by his 
clients (the first party) is a right of 
easement or a right in the nature of an 
easement. The first party, he says, ad- 
mits the land under the bund belongs to 
the second party but they claimed the 
right to put up a bund over the land of ’ 
the second party to avoid overflow ef 
water into their land. The case as it,^ 
was tried before the Deputy Magistratel[ 
was not what it is now attempted to he.j 
The subject matter of the dispute there^ 
was a complete bund then in existence. ^ 

* The first party claimed that the bund 
was theirs and that they had tlie right 
to repair it from timc’immetoorial. The* 
second was that the bund 

was recently erected on their land by 
the first party. The dispute between the 
parties therefore was in respect of the 
bund at the time of the proceedings as to 
whether the bund with the land under- 
neath should be allowed to the first 
party or to the second party. Tlie con- 
teYition put forward before us on behalf 
of the first party loses sight of the 
difference between a bund and the right 
to erect a bund. Reference has been 
made in supi)ort of the contention of the 
first party to the case of Dowlat Koer v. 
Siva Pershad’ (1). There the dispute 
was with regard to the right of a party 
to flow water over the land of another 
and whether the other party had the 
right to put up a bund for obstructing 
the flow. There it was held that proceed- 
ings under S. 147, Criminal P. C., which 
were taken were properly startj,Qd. That 
case is not relevant for our present pur- 
poses. Reference has also been made to* 
the case of Empress v. Ganpat Kulwar 
(2). There the dispute was between 
landlord and tenant. The tenant claimed 
the right to put up a Gola on the land 
which he had leased from the landlord 
and the landlord claimed the right to 
prevent him from doing so. There the^ 
right claimed was , aa. incQ^rpofar Efid 
intangible right unconneAed with, .thei 
IiossesSion of land/ In the present case! 
the order passed by the trial Magistrate 
declaring the pfissession of the second 
party of the disputed place brings the 
case withig S. 145, Criminal P. C. The 

(1) L1912] 16 C. 2^=10 -I. 

Or. L. J. 319. 

(2) [1900] 4 C, W. N. 779, 
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subject matter of the dispute was the; learned District Magist'I'ate has endorsed 
bund and not tf^ie right to erect a bundl that view. The poiftt in^^plved is not 
and we think that “the proceedings aref altogether free from doubt; but we do 
quite regular. The rule is accordingly not ^ think that we ^are called upon to 


discharged. 

Graham, J. — I agree. In my opinion 
the" case comes within the purview of 
S. 145, Criminal P. C. 1 may also observe 
t^iat the point which iias been raised 
before us that the proper section is S. 147 
of the Code and not 8. 145, was not 
raised before the Magistrate at the time 
when the enquiry was made. That being * 
so, I do not think that we ought to 
•entertain it in revision. 

V.B./n.K. liulc discharged, 

1930 Cr. Cases 12 (1) 

{Calcutta) 

SUHRAWARDY AND GUAHAM, JI. 

Kailashpati Upadhya and another — 
Accused — Petitioners. 

V. 

Gopi Koeri — Complainant — Opposite 
Party. 

Criminal Revn, No, 1276 of 1928, De- 
cided on 8th March 1029, against order 
of Dist. Magistrate, Howi’ah. 

Criminal P. C., S. 403^ — Trial for of- 
fence under Act other than Penal Code — 
Sentence enhanced in view of offence under 
Penal Code for which no charge framed — 
Subsequent trial for that offence is barred. 

If in a previous trial for offonce under a 
dilforout Act a person is convicted and the 
sentence enhanced in view of another offence 
under Penal Code for which no charge was 
framed, there cannot he subs?equont trial for 
that offence inasmuch as the Court has taken 
account of the same prcviouslv thongh in- 
directly. ‘ LP12C2J 

Sashi *€ekkar Basu and Tarapada 
Banerjee — for Petitioners. 

Judgment. — This rule was issued to 
show cause why the order of the learned 
District Magistrate of Howrah rejecting 
the application made by the petitioners 
for the quashing of an order issuing pro- 
cesses against them under S. 323 should 
not be set aside. The main ground urged 
is that the petitioners had already pre- 
viously hec3n t^'ied for an olYence under 
the Railways Act and had been convicted 
and fined, and that being so, they ought 
not to be again placed ip peril in respect 
of another offence arising out .of the 
same facts for which they might have 
been tried and convicted at he former 
trial.*,, T^he trying Magistrate relying 
upon S. 403 {2), Criminal P. C., held 
ythafc the trial was' competent and the 


decide it in this ca^e inasnjueh as it 
seems to bo clear that while there was 
no charge of assault in the previous vase, 
and which the accused were not on that 
occasion asked to xdead in respect^ of 
that ofionco, the Court nevertheless took 
into accounted the fact that the accused 
had committed an assault upon the com-| 
jilainant, and in consideration thereof in-j 
llicted heavier fines upon them than uponj 
the other two accused who had not com- 
mitted any assault. That being so, we do 
not think that it w-ould be just or proper 
that the petitioners having already been; 
punished although indirectly on this ac-: 
count, should bo again tried in respect! 
of the same matter since that would iiv«' 
volve imnishment twice over for thej 
same offence. In this view of the case; 
we make the rule absolute and set aside| 
the order complained of. 

V.R./r.K. Huh made ahsohUe, 

1930 Cr. Cases 12 (2) 

(Calevtta) 

SUHRAWARDY AND GrAHAM, JJ. 

Dtvarika Malo — Accused. 

V. 

Bmperof — Op])Osite Party. 

Criminal Rol. No. 19 of 1928 and- 
Appeal No. 954 of 1928, Decided on 
8th February 1929, against judgment of 
Addl. Sess. Judge, Dacca, D;- Bth Decem- 
ber 1928. 

Criminal P. C., S. 274 — S. 274 not strictly 
enforced in murder case ---Jury is deemed to 
be illegally constituted — Criminal P. C, 
S. 326. 

la a murder case only fourteen jurors wore 
summoned of whom eleven attended and seven 
were empanelled. 

Held : that not less than eighteen jurors 
ought to have been summoned and hence the 
trial was vitiated because the jury was illegally 
constituted, there being a breach of the statn- 
tory provisions : .4. 1. /i*. 1928 Cal, 645, Hel, on. 

[P 13 C 1] 

Surujit Chandra Lahiri — for Ap- 
pellant. 

Ashrafali — for the Crown. 

Order . — This is a reference feV Hie 
Additional Sessions Judge of Dacca under 
S. 374, Criminal P. C., su^jmitting for 
confirmation the proceedings in a case 
under S. 302, 1. P. C., in which sentence 
of death has been paS&cd upon the ac- 
cused. Tho accused Dwarika Malo has 
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also app6aled agsynst his conviction -and case remitted for retrial. We regret that 
sentence. e ^ we have no alteji*nativo but to follow the 

A prelimitiary point has been raised same course in the p^e^ent case. Wo 
Ion behalf of the appellant that the jury, accordingly*’ allow the ajJ^peal, set aside 
Ibofore whicW the c'&se was tried wa» not the conviction and sentence and direct 
properly dr legall>^ constituted, and that that the case be )’etried according to law. 
as a*consequence the convictioi! and son- We draw the attention of the Addi- 
jtence* are bad in law. We think that tional Sessions Judge to the importance 
jtliis contention is well founded and must of seeing that the sections of the Code 
•prevail. to which reference has been made above 

The sections of the Code wdiicli hear are in future carefully complied with, 
upon the point are Ss. 274 and 826 of the r.R./R.K. liotrial ordered. 

Code. S. 274 lays down that in trials 

before the Court of Sessions the Jury 1930 Cr. Cases 13 


shall consist of such uneven number, not 
being loss than five, or more than nine, 
as the Local Government, by order ap- 
plicable tc? any particular district, or to 
any particular class of offences in that 
district, may direct ; and the proviso to 
this section, which was added by Act 12 
of 1923, statoF that vrhere any accused 
person is charged with an offence punish- 
fe..ble with death, the jury shall consist 
o*' not loss then seven persons and, if 
pnicticable, of nine persons. 

tlectiop 326, which deals with the sum- 
moning of ju^'ors and assessors, requires 
inter alia that the number to be sum- 
•moned should be not less than double 
tlie number required for the trial. 

Applying these provisions of the law 
to the present case it is clear that being 
|a murdev case not less than eighteen 
'! jurors sh\iuld have been summoned. As 
a matter qf fact only fourteen were sum- 
moned, an^ there was therefore to com- 
mence with a failure to comply with 
S. 326. It igippears, however, that S. 274 
could still have been complied with 
since eleven jurors are shown as having 
been in atteMance. For some reason 
however* only seven of these were em- 
panelled and the trial proceeded. In the 
'circumstances stated it cannot be said 
that it was not practicable to empanel a 
jury of nine as required by S. 274 and, 
as there was a broach of this statutory 
provision, the jury must be held to have 
been illegally constituted. This view of 
the matter is supported by recent autho- 
rity in this Court reported in Serajul 
Islarft^ V. Emperor (1). In that case 
twelve persons were summoned and 
seven persons were selected as jurors out 
of eight whS attended. It was held that 
the ttibunal was illegally constituted, 
the proceedings overe set aside, and the 
(1) A.TR.-1928 Cal. 645=55 Cal. 79i. 


{Calcutta) 

• SUHRAWAKDY AND (tRAHAM, JJ. 

BebuhiR Kdrrnahar and others — Ac- 
cused- -I’ctitioners. 

V. 

Emperoi — Opposite Tarty. 

Criminal Tevn. No. 1090 of 192^, De- 
cided on 27fch March 1929, Irom an order 
of Bess. Judge, Buvdwan, D/- 29th Bej)- 
tember 1928. 

• (a) Criminal P. C.,* S. 437-^Order of 
commitment by Sessions Judge who had 
previously rejected application for setting 
a'side of order of discharge is not without 
jurisdiction. 

All order of commitment made by a StjRsioiis 
Judge under 8. 437, when already ho had at 
proviouB stage rejected an application lor set- 
ting aside an order discharging the aecus(‘d is 
not without jurisdiction : ‘20 Mad. 12G {F.B.).; 
28 Cat, G52 (F.B.) (fe 10 Cal. 1047, Ref. [PIS 0 ‘2] 

(b) Criminal P. C., S. 369 — Order of dis- 
charge under S. 209 or 203 is not judgment. 

Order of discharge under S. ‘209 or 203 is 
not judgment within the meaning of S. 3G9. 

[P 14 Cl, 2] 

Prohodh Chandra^ Ch alter jee and 
reswar Chatter jee — for Petitioners. 

Graham, J. — This rule was issued 
calling upon the District MagWfcrate of 
Durdwan to show cause why an order of 
the Sessions Judge of Burdwan directing 
that the petitioners sliould be committed 
for trial to the Court of Sessions on a 
charge of murder should not be set aside. 
The main ground upon which the order 
has been assailed is that inasmuch as 
the learned Sessions Judge had already: 
at a previous stage rejected an applica- 
tion for setting aside an order dicharging 
the petitioners under S. 409, Criniinal 
P. C., he had exhausted his revisional 
power, and could not make the order; 
now complained of under S. 437, Crimi-' 
iial P. C., the contention being that that, 
order is, practically speaking, a review 
of his previous order, and themfove not 
sustainable in law. In my opinion tliere 
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is no substance in this .contention. The 
facts are shortly these: ( 

The two x*®^^^ioners and a woman 
named Tambrfla weiie sent up for inquiry 
before Mr, A. Hossain, Deputy Magis- 
trate of Burdwan under Ss. 307 and 326, 
I. P. C. The petitioners were discharged 
under S. 209, Criminal P. C., the Magis- 
trate being of opinion that the evidence 
against them was so meagre and wret- 
ched that no jury conld' possibly convict 
upon it. Before the commencement of 
the trial an application was made before 
the Sessions Judge by the father of the 
woman Tambala praying that the order 
of discharge should he set aside and thai 
the present petitioners should be ordered 
to be committed for trial also. That 
application was summarily rejected on 
10th July 1925 apparently upon a jieru- 
sal of the commitment order. At a later 
stage ‘with all the evidence before him 
the learned Sessions Judge came to the 
conclusion that the present petitioners 
had been improperly discharged and re- 
corded the order which forms the sub- 
ject matter of this rule. 

The question is whether he had juris- 
diction to make the order. In my judg- 
ment the contention that he had no such 
jurisdiction, because he had made the 
jirevious order rejecting a similar apxili- 
cation, is without substance. Jurisdic- 
tion to make an order of this description, 
is a continuing jurisdiction, and is not 
barred merely because an application 
may have been previously refused upon 
different materials. An order of this 


no lapplication, since an order- of this 
nature is not a judgijent. It is also in 
my opinion, a material fact<in the pres- 
ent c^^se that the subsequent order di- 
recting commitment^ was t made upon 
fresh materials whenAihe eniiii^ eVidence 
was bef(Ji*e the Judge, whereas his^first 
order was a summary one based lAerely 
on a perusal of the commitment order, 
which was all that was before liim 
at that stage. If the Judge with these 
fresh materials before him was of oi)i- 
nion that there had been an improiDer 
discharge, it seems to me that it was 
his duty to make the order, and that 
if he failed to to do so, a miscarriage 
of justice might result. 

It was nexf’argued that, whatever view 
may be taken as to the legality of the 
order, the learned Sessions Judge ought 
not to have made the order, since tlw * 
case now made against the petitioners is 
not the case which was made out at tlie 
trial, and because there is not the re- 
motest chance of a conviction being had. 
As to this the most material fact seems 
to be that the learned Judge with all* the 
evidence before him was of^piifion that 
there was a sufficient case to go to a 
jury. There is moreover another circum- . 
stance of imjoortance, and it is this that 
at the trial, which has already taken 
place, the jury unanimously found the 
woman Tarubala guilty under Ss. 326 and 
109, 1. P. C. This in itself gives rise to* 
the inference that the jury believed the 
story that the woman merely abetted 
the crime, and that the injuries were in- 


nature is not a final order but is open to 
reconsideration upon proper materials. 
The case*h3 analogous to the case of an 
order of dismissal or discharge. Such 
orders do not take away the jurisdiction 
of the Magistrate. A Court is competent 
to take cognizance of a complaint which 
it has already dismissed under S. 203, 
Criminal P. C., without any order for 
further inquiry by a superior tribunal: 
Emperor v. Chinna (1) following 
DwarUnath v. Benimadhah (2). The posi- 


flicted by some other i)erson or i^ersons 
presumably the present petitioners. In 
short it furnishes a good reason for hold- 
ing that the Judge was right in ordering 
the commitment of the petitioners. 
There was further the evidence of twa 
witnesses who deposed to having seen 
the petitioners running away about tha 
time of the occurrence with weapons in 
their hands. There may be reasons why 
that evidence should not be accepted. 
But it is evidence which ought to go be- 


tion is the same as regards an order of 
discharge, though there may be some 
doubt where such an order has been pas- 
sed upon a consideration of the full ma- 
terials. 8. 369, Criminal P. C.* which was 
apparently relied upon by the petitioners 
before the S^sions Judge cerfeinly has 

(2) [1901] 28 Cal. 652^5 C. W. N. 457 (P.B,)' 


fore a jury. • 

For the reasons stated I am of opinion* 
that the order w^as in accordance# with 
law, and that it was in the circum- 
stances a right and proper order. • I 
would therefore discharge the Rule, 
Suhrawardy, J. — I agree. Tbe» real 
controversy in this ca^ turns upon the 
meaning of the words “ on examinfng thei 
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fecord of any.oase unSer S. 435 or other- deprived of thi right of having their 
wise.” It is ar^ied that the learned cases examined again before commitment i 
'Sessions Jud^e hawing refused to inter- There does not ^eem to be,rfiny substance 
fere with the order of commitment on an in this contefition as the peWtioners wore 


application made Ijy the father of ^the 
woman is precluded from considering *t he 
matter under S. Criminal J?. C. I 
do net think that this contention should 
prevail upon the facts of this case. The 
iirsfe application was made by the father 
of the woman invoking the Court’s juris- 
diction under S. 435 and inviting it to 
call the record of the case and to pass 
orders thereon. This the Court refused to 
do. This was not in my opinion an order 
under S. 435 which says that the Ses- 
sions Judge may call for and examine 
the record ^of any lU'oceoding before any 
inferior criminal Court, etc., etc. It can- 


tried by the Magistrate who thought 
that it was not a case for commitment, 
but the learned Sessions J udge is of a 
different opinion. S. 437 does not provkle 
that there should be a fresh enquiry be- 
fore commitment is ordered by the supe- 
rior Court, under that section. I agree* 
that the rule should be discharged. 

V. 13 . /u. K . ul e disch a rged, 

1930 Cr. Cases 15 

{Calcutta) 

Pearson and Mallik, JJ. 

Saiita Charan De and another -^Ac^ 
cused — Pet it i on ers . 


not therefore be said that on the pre- 
vious occasion the Court exercised any 
power given to it under S. 437 which 
says that when on examining the record 
called up under S. 485 the Sessions Judge 
considers that such case is triable ex- 
clusively by the Court of Sessions, 
•etc., -etc. Then again with regard to 
meaning ^f the v/ords “ or other- 
wise, ” 1 am inclined to give them a 
wider meaning than confining them to 
the, lU’oviftions of S. 435. In Nobin 
Krishna Mook^rji v. Basik Lai Laha (3) 
the word^ ‘or otherwise’ were considered 
and interi)reted. The learned Judges 
held they must mean not “in another 
way whatsoever” but in any other way 
l)rovided by the Code. In the present 
case the Sessions Judge on reading the 
judgment of the enquiring Magistrate re- 
fused to call up the record. Then subse- 
quently in the course of the trial against 
the other accuse^d he thought that it was 
a proper case for him to interfere 
under S. 437, Criminal P. C. This is ex- 
actly the procedure which was consider- 
ed to be within the meaning of the words 
^or otherwise’ in Nabin Krishna Mooker- 
ji's case (3) where it was held that the 
Court may exercise the power under this 
section if it acts in an appellate Court 
under S. 423. If the Sessions Judge had 
ofilled lij) the record and on perusing the 
same had refused to interfere, there 
might •nave been room •for controversy 
that he had no power to revive or vary 
his order un^er S. 369. 

The gext ground upon which this rule 
was obtained is that the petitions were 
13} [1864] 10 Cal ID47. 


Emperor — Opposite Party. 

Criminal Revn. No. 1322 of 1928, De- 
cided on 2Gth April 1929, from order of 
Sub-Deputy Magistrate, Noakhali, D/- 
17th August 1928. 

(a) Criminal P. C., S. 145— Order undei| 
S. 145 is not confined to actual parties butt 

extend to others. 1 

The binding character of an order passed 
under S. 145 is not under all circumstances to 
be confined to persons who were actually made 
parties to the proceedings but may under cer- 
tain circumstances extend to per.sons other 
than the parties themselves ; 11 Horn. h,R 377, 
Rel, on. ' [P 16 C 2] 

(b) Criminal P. C., S. 145 — Person awar^ 
of proceedings under S. 145 and colluding 
with one party to deprive other of fruits of 
success— Person held bound by order under 
S. 145,— Penal Code, S. 188. 

Where a person was not only aware of pro- 
ceedings under S, 145 but has acted in collu- 
sion with one party in order to deprive the other 
party of the fruits of their success in S. 145 


Held : that the order under 8. 145 was bind- 


ing on such person and any resistance to exe- 
cution of the order will justify conviction 
under S. 188, fP 16 C 2] 

Stiresh Chunder Taluqdar and Baj 
Coomar Chakrauarty — for Petitioners. 

Debendra Narain Bhattacharjee for 
Khondkar — for the Crown. 

Mallik, J. — The facts which have 
given rise to the present rule are briefly 
these: There was a proceeding under 
S. 145, Criminal P. C., between one Mon 
Mohun Chakravarty and others, first 
party, and Naha .Chandra Chakravarty 
and others, second party. This proceed- 
ing under S, 146, Criminal P. C. was on 
16th January 1928, decided in^ favour of 
the first party and the first pai% were 
declared entitled to maintain possession 
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of tbe property in dispute and it was ceedings under S. r45, Criminal P. C.» 
also ordered that there must not be any the' order passed by^ the Magistrate 
interference wth their possession. When under that section w%s not binding on 
the Daroga v^ent torthe spotron 1st April them. The question that airises for con- 
1928, he found the present petitioners in sideration in connexion with this point 
occupation of the property and, when he is w^hether the bindiiSg chd-racter of an 
asked them to vacate it, the petitioners order under S. 145, Crimirrar P. C. is 
declined to do so. On these facts, the under all circumstances to be confined to 


two petitioners were put on their trial 
under S. 188, I. P. C., and both of them 
were ultimately convicted and sentenced 
under tliat section. Against this order 
of conviction and sentence, the peti- 
tioners went up to the Sessions Judge 
but without any success. Thereafter, 
they came u]) to this Court and obtained 
the present rule on the District Magis- 
trate to show cause why their conviction 
and sentence should not be set aside. 
The rule w^as issued on two grounds: fl) 
that the trial Court had acted illegally 
in rejecting the petition of tbe accused 
persons praying for time for issue of 
process upon their witnesses and (2) that 
the conviction and sentence of the peti- 
tioners under S. 188, 1. P. C., was bad 
in law, inasmuch as neither of them had 
, been a party to the proceedings under 
S. 145, Criminal P. 0. 

As regards the first ground, I do not 
think that there is much substance in it. 
It appears that, when the case for the 
prosecjution was closed, the petitioners 
applied to the trying Magistrate foi- an 
adjournment of the case for 15 days in 
order to call defence witnesses. The 
learned Magistrate without adjourning 
the case for 15 days granted only a day s 
time and, when the case was taken upon 
the next day, namely, the 14th August 
1928, set^n witnesses for the accused 
were produced and all of them were exa- 
mined. There is notliing to show that 
the petitioners wanted to examine any 
witnesses other than the seven who were 
lo’oduced in Court on 14th August and 
were, as a matter of fact, examined by 
the Magistrate. That being so, it can- 
not be contended that the petitioners 
were in any way prejudiced by tho 
'Magistrate's refusal to adjourn the case 
for iS davs. 

. The secorad ground on whicli this rule 
was issued was that tl^e conviction of 
the petitioners was wrong in law, inas- 
much as the petitioners had not been 
any party to the proceedings under S. 
146,dUrippnal P. C., and it Wi^s contended 
Wiat, us they w^re no parties to the pro- 


the persons who were actually parties to| 
the proceeding. I am inclined to tf;ink 
that this question should be answered in 
the negative. Sub-S. (3), S., 145 lays, 
down that at least one copy of the order 
passed under sub-S. (1) must be pub- 
lished by affixing it in some conspicuous 
place at or near the subject of dispute. 
This, to my mind, is an indication tliat 
the binding character of an order passed 
under S. 145 is not, under aftl circum- 
stances, to be confined to the persons 
who were actually made parties to the 
proceeding but may, under certain Cir- 
cumstances, extend to persons otliei’than 
tbe parties themselves. This view has 
been adopted by the Bombay High Court 
In re, Nathubhai Brijlal (i) where it has 
been held that an order under S. .145, 
Criminal P. C. is binding not ojily on the 
actual parties to the proceedings but also 
on persons who may have notice of the 
proceedings. 

In the present case, the two peti- 
tioners were not only aware of 
the proceedings under S. 145 but they 
have been found to have acted in oolln- 
sion with the second party iij order td 
deprive the first party of the, fruits of! 
tJicir success in the S. 145 case. Havingl 
regard, therefore, to the provisions of 
S. 145 (3), Criminal P. C., and the find- 
ings of fact arrived at by the Courts be- 
low, I am of opinion that the order under 
R. 145, Criminal P. C. \^as binding on 
the present petitioners as well. That! 
being so, their conviction under S. 188,. 
I. P. C. cannot be successfully challenged 
on tho ground that they were not bound 
thereby. 

The result, therefore, is that the Rule 
is discharged. 

Pearson, J. — I agree. 

v.b./b.k. llulc (lischBrged, 

(Ij [1903;! 11 Bom. L. R. 877=2 1. b. olS 
11 Cr. L. J. 64. 
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{Madras) 

flURQENVEN, J. 

Subba Naicker an^ others — Petitioners, 

• • 7 * 

Emperor — Opposite Party. • 

Oritejinal Eevn. Cases Nos. 214 and 513 
of 1929 and Criminal Revn.Petns. Nos. 186 
and* 465 of 1929, Decided on 30th July 
1929, against order of Sess. Judge, Tinne- 
velly, in Cr. E. C. 44 of 1928. 

Criminal P. C., S. 437 — Accused charged 
under Penal Code Ss. 457 and 380 — Trying 
Magistrate discharging them under Criminal 
P. C., S. 209 — Sessions Judge cannot pass 
order under S. 437 but can order inquiry 
under S. 436. 

Section 437 relates only to cases triable ex- 
clusively by# the Court of Session. Whore, 
therefore, the accused, charged under Penal 
Code, Ss. 457 and 380, have been discharged by 
the trying Magistrate under Criminal P. C., 
S. 209, the Sessions Judge, acting under S. 437, 
cannot'pass an order against the accused direct- 
ing that the order of discharge be set aside 
and that the trying Magistrate do commit the 
accused to take their trial at the Sessions. The 
correct procedure is to order further inquiry 
under Criminal P. C., S. 43C : 15 Jf. L. J. 378. 
ReL on. [P 17 C 1, 2] 

M. C. S^idharan — for Accusocl. 

K. V enkato^aghavachariar — for the 
Crown. 

■ Order .-^The petitioners in this case 
were discharged under S. 209, Criminal 
P. C., by *the Sub-Magistrate of Koil- 
patti, the complaint against them being 
qne of house breaking by night and theft 
in a huildtog under Ss. 457 and 380, 
I. P. C. The learned Sessions Judge of 
Tinnevelly, taking the matter up suo 
motu, issued notice to the accused and 
passed an order on 14th January 1929, 
against which this petition is presented, 
directing that tl^e order of discharge bo 
set aside and that the Sub-Magistrate do 
commit the accused to take their trial 
at the Sessions. No section of the Cri- 
minal Procedure Code is quoted as autho- 
rity for this order but I must take it 
that it purported to be passed under 
S. 437, Criminal P. C., because that is 
the only section under which a revising 
Court has power to order commitment. 
It that ffe so, the learned Sessions Judge 
lappears^jfco have overlooked tlie circum- 
[stance *that the section* relates only to 
cases triable exclusively by the Court of 
Sessions, and Ihe offences of house break- 
ing by pight and theft in a building do 
not fall within that category. The same 
error wus dealt with in a case y/iatn- 
1930 Or. C. 3 & 4 


manna Y, Emperor (1), referred for orders. 
The correct prodbdure was^to order fur- 
ther inquiry dander S. 436, \ 

It has been pressed upon me that the 
Sub-Magistrate had valid grounds for his 
order of discharge, and that further pro- 
ceedings should not be taken against Uie 
accused. After reading and considering 
the judgments, I think the best course is 
that I should make an order setting aside* 
the order of the Sessions Judge directing 
commitment and restoring the case to 
his file for disposal according to law. 
Since there has been a change of officers, 
it will bo open to the present Sessions 
JtJdge freshly to consider whether fur- 
ther enquiry into the complaint is justi- 
fied. I order accordingly. 

P.R.S./v.s. Order accordingly, 

“li) M7i“jr373. 

1930 Cr. Cases 17 (2) 

{Madras) 

CullGENVEN, J. 

Kandasami Chetti and others — Peti- 
tioners — Accused. 

v. 

Emperor — Opposite Party. 

Criminal Eevn. No. 595 of 1929, and 
Criminal Eevn. Potn. No. 542 of 1929, 
Decided on 9th August 1929, against 
judgment of Joint Magistrate, Dindigul, 
in Criminal Appeal No. 11 of 1929. 

Madras Towns Nuisance Act (3 of 1889), 
S. 7— ‘‘Common gaming house” explained. 

“Coc^mon gaming house” moans a placo o£ 
public resort whero a number of persons are in- 
vited to congregate for the purpose of gam- 
ing: A. I ,R. 1924 Mad. 729, Bel. on.; 15 JJaU, 
584, Foil, [t> 17 C 2] 

T. V. llamanatha Ayyar an^l T, S, 
V enhatarama Aytjar — for Petitioners. 

Order . — Petitioner 1 has been con- 
victed under Ss. 6 and 7, Towns Nui- 
sance Act, Madras Act 3 of 1889, of 
keeping a common gaming house and the 
remaining petitioners under S. 7 of gam- 
ing therein. The expression “common 
gaming house*’ has not been defined in 
the Act; and although a definition of the 
term occurs in S. 3, City Police Act, I 
think that following two decisions of 
this Court one unreported and the other 
reported as Chinniah^ In re (1) the mean- 
ing to he attached* is substantially that( 
contained in 15 Hals, 584, namely a! 
jdace of public resort where a number ofi 
persons are fnvited to congregate for the* 
pur pose of gaming. As regar ds iiT\e Svi-I 

"(!)■ A. I. R. 1924 Mad. 729=47 Mad, 426? I 
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dcnce of the prosecution witness P. W. 

upon w^hose information the Sub- 
Inspector tojjlc action, states with refe- 
rence to the plafce in question that he 
liad seen the accused and others also al- 
ways gaming with cards, betting money 
ami gambling, that accused 1 was 
collecting Kangu Kasu (which is some 
kind of levy) for all such plays, that 
« gaming went on theie day and night 
and that whenever lie passed by wlien 
going to work lie saw tlie accused 1 and 
others gambling. Evidence to the same 
effect was given by P. W. b, and the 
Sub- Inspectoi' hiiiisell' (P. \\ . 1) stated 
tliat lie liad infoimation that accused' 1 
was keeping a common gaming house and 
tliat gambling was going on there. He 
made a raid with the result tliat all the 
accused were found inside the compound 
gambling with cards and money. As 
soon as they saw him they attempted to 
run away. 1 do not tliink that any 
other inference is possible on this evi- 
dence than that which has been drawn 
by the lower Courts, namely that ac- 
cused i was keoiiing the gaming house 
and the remaining accused were actually 
caught when gambling there. In these 
circumstances 1 can find no reason to 
interfere with the conviction. 1 dismiss 
the petition. 

P.R.S./r.Il. PHition 

1930 Cr. Cases 18 

(Lahore) 

Ffoude ano Tek Chand, JJ. 

Gelina Sardara — Convict — Appellani . 

V. 

Evijffiror —Opposite Party. 

Criminal Appeal No. 661 of 1929, 
Decided on Slst October 1929, against 
order of Sess. Judge, Lyallpur, D/- 25tli 
June 1929. 

Pena! Code, S. 302 — Mere youth of mut' 
derer it insufficient for not imposing capi- 
tal sentence — Want of apparent motive does 
not justify inference of provoking cause. 

A pixrbicula-rl\ rnicl and cowardly 3nurd''r 
wati coniiuiticd by ii) lad of about lU or iJO 
without any apparent motive and tho capit-il 
sentence wvis sought to reduced. 

Held\ that tho niori* youth of the murdoror 
was insutticiout. for not imposing the capital 
punishmenti and that tjie abseneo of an ap- 
apparent motive eonld not be ponstrued as in- 
dicating the existence of a provoking cause, 
which would amount to a mitigating circiun- 
stanre. v [p ly c 2J 

M, Slmn — tor AppellaiiL. 

/. M, Machay — for the Crown, 


Fforde, J.— The appellant has been 
convicted of having ^murdered his wife 
by cutting her throat with a knife and 
has been sentenced to death by the 
learned trial Judge. V 

• f 

The pi'osecutioii caSe has been present- 
ed in its essentials by three witnesses, 
namely. Sarishta (P. W. 2), feurhaii 
(P. \V. 3) and Rajada (P. W. 4). Sarishta 
Jias stated that on the morning of the 
occuiTence, namely, the morning of IGtii 
Marcli 1929, lie was coming out of the 
mosque after saying his morning prayers 
when he heard an outcry coming from 
the ihata of one Khan whicli is two or 
three iliatas distant from the mosque. 
As he was going in tlie direction of the 
outcry he saw tho appollant^unning ont^ 
of Klian*s ihata followed by Rajada, 
P. W. 4. Rajada was shouting that 
the appellant Jiad murdered his t. He 
and was escaping. The appellant at 
that time was holding a knife in his 
hand whicli was covered with blood. 
The witness Sarishta seized liold of him 
and Rurhan and Rajada immediately 
came on the scone and assistjul the wit- 
ness in securing the appellant, Rajada 
snatching the knife from liis hand. When 
asked why he had coinmitted'tlie murder 
the appellant replied that his wife was 
unchaste and that is why he had killed 
lier. The witness Sarishta left tlio ap- 
]>ellant in the custody of Rajada and 
went into the house of the deceased and 
found her lying on a chariioy with her 
throat cut and lircathing her last. He 
tlien proceeded to the police station and . 
made his report of tlio affair, 

Burhan, the next important witness, 
is the brother of Khan in whose ihata 
the a])pollant was living at the time of 
this crime. Burhan's ihata adjoins 
Khan’s, only a low partition wall sepa- 
rating it. TJio witness was sleeping ill 
his house on the morning of tho occur- 
rence and awoke on hearing an outcry 
from Rajada. Ho ran in the direction 
of the cry and met the accused running 
towards him followed by Rajada. This 
witness then corroborated the evidence 
of Sarishta as to the seciu'ing the ap- 
pellant and wresting of the knife from 
his hands, with only this discrepancy, 
that this witness says thAt the knife was 
wrested from the a])pellant by;Sarislita 
while Sarishta said^that it was Rajada 
who|ook the knife away. 
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The third important witness is Eajada The mere youth| of the appellant who is 
who actually wittiessed the murder. He either 18 or 19 vears of age is not a suffi- 
has stated that on *he morning in ques- cient ground for not irnppsing the capi- 
tion he left his house for the purpose of tal sentence. He l^as ncut put forward 
going to his well ^and had to pass^tho any extenuating circumstance liimself, 
front o{ KJiaft’s Jiouse, while doing so he and we are asked to assume that be- 
heard a scream corning from wiihin. He cause a brutal murder has been com-j 


immediately turned back into the ihata 
and saw the appellant kneeling on his 
wife's chest and cutting lierr throat with 
a knife. Directly the appellant noticed 
the witness he got up and took to liis 
lieels. The witness raised an outcry 
and pursued him. The witness was 
joined in the imrsuit by Burhau and lie 
noticed Sarishta coming from tlio oppo- 
site direction to their assistance. When 
they camejip to the appellant they seiz- 
ed hold of him and this witness, Eajada, 
wrested a blood-stained knife from his 
hands. On the witness’s asking tire 
appellant wliy he had committed the 
crime the reply was that he had killed 
his wife because she was unchaste. 

Upon this evidence given by wit- 
nesses in Court, against whom no possible 
motive for making a false case can be 
suggestodk it is perfectly clear that tlie 
appellant did* murder Jiis wife by cutting 
her throat. When asked before the Oom- 
'mijjting 'Magistrate about the crime 
the appellant ^refused to say anything 
beyond a* denial to every question asked 
him. He put in a written statement in 
^wliich he declares lliat lie did not com- 
mit this crime and that ho was on the 
night in fjciestion sleeping by liis cattle 
in order to keep a watch over them and 
it was only on the following morning 
that he learnt that his wife had been 
murdered. Four witn(?sses liave been 
called for the jlefence whose testimony 
is mainly directed to sliowing that the 
evidence of Sarishta cannot he relied 
upon. This defence evidence is, in my 
judgment, of no value whatsoever and 
has been quite rightly rejected by the 
learned Sessions Judge with whose rea- 
sons for so rejecting it I am in complete 
accord. 

Mr. Sleem has strongly urged that in 
the ev8nt of his client being found guilty 
of murder the lessor penalty which the 
law permits should hf? imposed and not 
tl\e capital sentence. I can see no rea- 
son for acceding to this request. Al- 
though no adequate motive lias been pro- 
ved for this crime it is a murder of a 
. particularly crud! and cowardly nature. 


rnitted without any apparent motive.wej 
ought to assume that there has beenj 
some provoking cause which wouldj 
amount to a mitigating circumstance, 
am not able to accept this contention of 
counsel for the appellant, and in my 
judgment, the only ajipropriate sentence! 
for a crime of this kind is the capital 
sentence. 1 would accordingly dismiss 
tliis a])peal and confirm the sentence ol 
death. 

Tek Chand, J.— 1 concur. 

r.K., U.K. 

1930 Cr. Cases 19 

{[jahdre) 

DALie SiNOH, J. 

Allah Wadhayu — Convict— Appcdlaiit. 
v. 

Mrn peroi — Oppos i te Part y . 

'Criminal Appeal No. GHG of 1929, De- 
cided on iHth October 1929, against older 
of First Class Magistrate, Dera Ghazi- 
khan, D/. 21st' June 1929. 

Penal Code, S. 235 — Man possessing in- 
struments for counterfeiting coin, should 
not be separately punished for possessing 
various parts of such instrument. 

The of eoiiri*'.orfnit:juK coin is very 

rt'ious and ,*i,u exemplary smteuco phoiild b *. 
given. Biiti wli'Mi a niau is being convicted for 
being in possession of iustnuneuts or materials 
for coiiiit(n’feitiug coin, ibis hardly right to 
convict him separatody for bt'ing in possession 
of vnriouR parts of such instriimeuos, or mate- 
rials. .iV 20 C Ij 

Nia.u Mahammad -Aov Ai)pellant. 

Mnhamviad Moniar — for the Crown. 

Judgment. — Those throe corinoctod 
appeals can bf? disposed of in one judg- 
ment. In my opinion the evidence in 
the first case clearly establishes that 
Ladha alias Allah Wadhaya appellant 
was foimd in possession of a wooden clip 
with which he was holding a mould for 
the purpose of counterfeting coin. It is 
not very clear whether he was mending 
the said mould or l>oring holes in it by 
way of preparation, but in any case his 
ofifence would come within the purview 
of S. 235, 1, P. C., under which he has 
been convicted. 

In the connected case I see qp i^pason 
to doubt the evidence of the prosecution 



so 

witnesses which prove 
lant Iniadha produced various instruments 
and material ior the purpose of counter- 
feiting fromAis owji house? The appel- 
lant has been sentenced in both cases to 
seven years’ rigorous imprisonment and 
Bs. 1,000, fine, in default one year s fur- 
ther rigorous imprisonment. As a matter 
of fact it is clear that he was in posses- 
sion of certain instruments in one case 
*which were a part of his stock-in-trade, 
the rest of which ‘were discovered by 
him from his own house. The offence of 
counterfeiting coin is no doubt very 
serious and an exemplary sentence should 
be given. At the same time, I consider 
that when a man is being Jconvicted for 
being in possession of instruments or 
materials for counterfeiting coin, it is 
hardly right to convict him separately 
for being in possession of various parts 
of such instruments or materials. I, 
^therefore, accept the appeals to the ex- 
tent of ordering that the sentence in 
each case shall be reduced to five years 
rigorous imprisonment and Rs. 600 fine, 
in default, six months’ further rigorous 
imprisonment in each case. The result 
will he that the appellant will be sen- 
tenced to a total of ten years’ rigorous 
imprisonment and Rs. 1,000 fine, in de- 
fault one year’ further rigorous impri- 
sonment. As regards Rasul Bakhsh, the 
evidence against him clearly establishes 
the offence and the sentence is by no 
means too severe. I, therefore, dismiss 
the appeal. 

P.U./R.K. Order accordingly, 

1930 Cr. Cases 20 

{Lahore) 

Jai Lal, J. 

Haidar Shah — Convict— Ai)peilant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 674 of 1929, De- 
cided on IHth October 1929, against order 
of PiiNt Class Magistrate, Gujrat, D/- 
29th May 1929. 

Penal Code, S. 366 — Intention can be in^ 
ferred from conduct of accused and circum- 
stances of case. 

In a case unfl^v S, 366, it is the duty of the 
prosecution to ]jrovo the abduction took 
place with the iiiujiition mentioned in the see- 
, bat thou the intention can alwo be infer* 
from the conduct of the a-'cused and the 
of the case. Ordiifarily it is not 
p 06 fi(klo atof the prosecution to establish the 
iSliention except by proving the conduct, A 
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• * 

girl of about 14 y^ars was forcibly abducted by 
the accused. ^ 

Held : that no inference except of the inten* 
tion such as is mentiould in ^ 866 is possible.. 

[P 21i0 2 ; P 22 C 11 
B, S. Puri — for Agppellapt. 

Mulk Baj — for the Crown., • 
Judgoient.— Haidar Shah has been 
convicted in two different cases ; .in the 
first he has been convicted under S. 366,. 
I. P. C., and sentenced to five years' 
rigorous imprisonment; in the second he 
has been convicted under S. 304-2 and 
sentenced to five years' rigorous impri- 
sonment. He has further been convicted 
under S. 323 and sentenced to one year’s 
rigorous imprisonment. The sentences 
in this last case have been ordered ta 
run concurrently. ^ 

The facts alleged by the prosecution 
are these : — 

Rang Shah, a collateral of Haidar Shah, 
had a daugliter named Mt. Hayat. BiBi. 
Rang Shah was a sonless proprietor and 
naturally his collaterals were anxious 
that the girl should be married in tho 
family, so that the estate may not go 
out to a stranger. Haidar Shah was 
consequently a candidate for the hand of 
Mt. Hayat Bibi, but owiffg to his ante- 
cedents Rang Shah was not willing to 
give the girl to him. Instead’ he offered 
her to another cousin o^ Haidar Shah^ 
but this proposal was not acceptable to 
Haidar Shah’s family, because that cous- 
in had already been betrothed to anothep 
girl. Mt. Hayat Bibi was; therefore 
married to one Mohammad Shah, It is 
alleged that it was the intention of Rang 
Shah to make Mohammad Shah his kha- 
nadamad. This caused offence to his re- 
versioners and consequently, it is alleged, 
that on 17th September ,1928 when Mt. 
Hayat Bibi was sitting in her house 
with her stepmother, Mt. Jannat Bibi,. 
in the absence of Rang Shah, Haidai' 
Shah with several others came and ab- 
ducted the girl. In doing so an injury 
was caused to Mt. Jannat Bibi and in- 
spite of the outcries raised by her and 
the girl the culprits took the latter out- 
of the village. 

This abduction was witnessed* by Mt. 
eTannat Bibi, P. W. Sardara, andi^P. W, 
Taja. After tin? girl had been ab*ducted 
she was placed on horseback and was 
being carried away when P, W, Balehon,. 
a friend of Rang Shah, having ojptained 
information of the incident, pursued the* 
culprits and was able to rescue the girU 


Haidar Shah v 
sf that the appel- 
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When he was bringing her back to the , affair, but that sle made her statement 
village he was accompanied by Shahna in Court under the influence of the ac- 
, deceased and* P, w. Khawaja. This cused. • 

party was again set upon by Haidar The prosecution vei^ion wV;h regard to 
Shah and his <|ompaAions, who were «,ll the actual facts of abduction is supported 
armed ^^ith lathis^ and subjected to a by the testimony of Mt. Jannat Bibi, 
brutal^ assault. Salehon received 14 in- Sardara, Taja (who is the brother of 
juries, Shahna received four injuries and Khawaja, one of the injured persoifs) 
Khawaja received nine injuries. A large Salehon, Khawaja, Maulu and Shera. 
number of these injuries wore on the The assault on Salehon, Shahna and 
head of each of the injured persons. The Khawaja has been established by the 
girl was again forcibly carried away and evidence of Salehon, Khawaja, Maulu and 
was not traced for a long time. This as- Shera. No reasonable explanation has 
sault on Salehon, Shahna and Khawaja been offered by the defence about the 
was witnessed by Maulu and Shera, who presence of such a large number of in- 
have both given evidence on behalf of juiies on the persons of the three men, 
the px’osecution. wlio were in juried ^on the day. The in- 

^ Rang Shrfi having received infoi*ma- cident of the assault lends a very strong 
tion of the incident reported the matter cori’oboration to the story of the jxrose- 
at the thana and the Sub-Inspector of cution wdth regard to abduction. 

Police arrived in the village and testified Having regard to the evidence pro- 
to having seen traces of the fight at the duced in the case, 1 have no hesitation 
scene^of the assault on Salehon, Shahna in agreeing with the conclusions of the 
and Khawaja in the field pointed out by learned Magistrate that the prosecution 
them. At that place also were found the have given a true version of the affair 
dopatta and the loin cloth of Mt. Hayat and that Haidar Shah has been rightly 
^ Bibi, which, it is alleged were left be- conyicted both under S. 366 and Ss. 304 
hind during thg struggle which attended and 323, 1. P. C. 

her abduction. Counsel for the appellant alluded to 

.Haidar Shah denies his guilt and states certain discrepancies in the statements 
that 4ie was absent from the scene of the of the prosecution witnesses. They are 
occurrence .altogether, and he has pro- not, however, of a serious nature and 
duced certain witnesses in suixjxxrt of such discrepancies are generally to be 
this defence, but they have been rightly found when a number 'of witnesses defe- 
dfebelieved by the learned Magistrate. cribe an incident that they liad wit- 
Mt. Hayai Bibi also was produced as nessed under the circumstances already 
a witness for the defence and she alleged mentioned. 

^ that she was not abducted at all. On A number of cases were cited before: 
the other hand she says that she went me in support of the proposition that in’ 
voluntarily with Azam Shah whom she a case under S. 366, it is the duty of the! 
had married. It is to be noted that dur- prosecution to prove that the ab'cluction; 

, ing the whole of the ixeriod which elap- took place w itli the intention mentionedj 
•sed between the lalleged abduction and in that section. I feel no difficulty in* 
her appearance in Court this girl had assenting to this abstract pi’oposition of! 
been in possession of the accused and it law, but then the intention can also bei 
is easy to understand that after the inferred from the conduct of the accused 
'death of her father Rang Shah she was and the circumstances of the case, and 
won over by the accused. On 4th March ordinarily it is not possible for the pvose- 
1929, i. e., about five months and a half cution to establish the intention except 
.after the alleged abduction, she presented by proving the conduct of the accused. ' 
an application to the Deputy Oommis- In the present case a girl who aceord- 
sioner of Mianwalli in w^hich 'she stated ing to the witnesses for the prosecution, 
that sh^fiad gone with hinx voluntai’ily. is alleged to be between 13 and 14 years 
The date of this application is significant of age, but according to her own state- 
in showing that it took the accused more ment is 18 years j(the Magistrate had be- 
than five monttis to bring the girl round lieved the prosecution version on this 
to their* view. I haver therefore, no point) is foAibly carried away by the 
hesitation in hold jpg that Mt. Hayat accused. Under the circumstance* men- 
Bibi did not give a true version ot the tioned above there can be no other infer- 



i 32 ‘ Sakdhi V 

ence Except of the* intention such as men- 
tioned in S, 366, I. P. CK 

Similarly .with regarrl to S. 304. It 
wAs contenflocl tha£ the i)rosecution wit- 
nesses do not definitely state that IJai- 
dar Shah appellant caused any particular 
injury to any particular injured person 
or to Shalina deceased, but the testimony 
of the witnesses is tliat he and a niirnbor 
««of culprits came armed with lathis and 
all set lipon the three injured persons. 
In these circumstances Haidar Sluih must 
by virtue of S. 31, I. P. C., or of S. 149 
he iield jjuilty of the offence that was 
caused durin<» tim assault, and 'there can 
lie no manner of doubt that Shahna,who 
received four injuries, three of which 
were on liis head and which caused liis 
death the sani(3 day, was subjected to a 
brutal assault and therefore the conduct, 
of the assailants is punishable under 
S. 304-2, I. P. C. 

J do not considc3r the sentences to bo 
excessive having; regard to the high- 
handed manner in which the whole affair 
was conducted by i he accused. I dismiss 
the appeals. 

I\li. 'U.K. Appeals (lismi <isefL 

1930 Cr. Cases 22 (1) 

(Lahord) 

Tek Chand, J. 

Sa rd a r K h a U' —C on v ict — Pet i t i on ei*. 

V. 

Empe ro / — 0 jipc js i t e Pa rt y . 

Criminal Kevn. Ped.n. No. 85 of 1929, 
Decided on IHLh Pebruary 1929, against, 
order of Sess. Judge, Lahore, D/- olh 
December 1928. 

Penaf*Code, S. 182 — To constitute the 
offence the accused should know that 
there was no just or lawful ground for pro- 
ceeding. 

To constitute* tho otTence pnuishablo under 

S. 18 ‘i, I. P. P., it is iiot;ossarv that tby iuforui- 
atioD givtiu should be which the ayensod person 
knows or believes to be false. It is uo<i snlli- 
C'ii'nt that h'j had reason to believe it to be 
Jah'e, or that he did unt believe jt to be true, 

T, ber«* iinifit have been positive knowledge or 

beli'd that it was false : 32 1\ R. 188J CV. uul 
21 P. U, iP 22 C ^ 

Tlahuiiuit llu'i — for Petitioner. 

Jamna -for tlie Crown. 

Judgment. — As tf^ learned Sessions 
Judge had not in his judgment discussed 
4hQ evhlence I have gone tlirough the 
whole of the record and am opinion tliat 
,th#evfJence produced by the prosecution 
fills ?h*)rt of establishing all the noces. 


BMPBnoR ISSa 

sary ingredients of ,an offence under 
S. 182, 1 P. 0., agaiyst the petitioner. 

There is no doubt that Wie petitioner 
was inimical towards Chaudhri Moham- 
mrfd Axiz and it is qtiite lifeely that he 
made the complaint in bad frfitJi but as 
pointed out by Plowden, J., in Hiiighan\ 
Khan v. Empress (1) to constitute the; 
offence punishable under S. 182, I. P. C.,* 
it is necessary that the information; 
given should be information which the; 
accused person knows or believes to be 
false. It is not sufficient that lie hadj 
reason to believe it to be false, or that; 
he did not believe it to be true; therei 
must have been positive knowledge oP 
belief that it was false: see also tlie 
remarks of the same leavnect Judge in 
M urad Empress {2) to the following 
effect : 

“ Ifc is not, enough to find that he has ac 3 #:od 
in bad faith, that is, without duo care or en- 
quiry, or that lie has acted iiiiiliciously, or 
that ho had no sufticiont reason to beli»>vo or 
did not believe the charge to be true. The ac- 
tual falsity of the charge, recklessness in 
acting upon in formation without testing it, 
or scrutinising its sources; actual malice to- 
wards the persons charged they. a re relevant , 
evidence more or loss cog^it; nut the nlti- 
mate cij'^iclusion must be, in order to satisfy 
the definition of the offence, that the accused 
knew that there was no just or lawful ground 
for proceeding, lb may U? difficult to prove 
this knowledge, but, howeveV difficult it may 
be, it must bs proved and unless it is proved the 
informer must be acquitted.** 

The lower Courts have not examiiK^l 
this aspect of the case. In bay opinion 
the evidence produced and tfhe circum- 
stances disclosed on the record do not 
satisfy tlie above te.st. • 

1, therefore, accept the petition for 
revision, set aside the conviction of tlie 
petitioner and the sentence passed 
against him and direct that he bo set at 
liberty forthwith. 

P.K./ji.M. Conviction set aside. 

ll) fiSSJ] 32 P. K. 1884 Or. “ ’ ' 

(2» 118.041 29 P, R. 1894 Cr. 

1930 Cr. Cases 22 (2) 

{Lahore) 

Johnstone, J. • 

Sandhi — Convict — Petit ioneik , 

* V. * 

Emperor — Opposite Party. , 

Criminal Eevn. Petn. N©. 830 of 1929^ 
Decided on 16tli September 1929,. 
against order of Magistrate, First Class,. 
Lyall])nr, D/- 18th April 1929. ' 
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193 & Jagai Sikgh v. 

Punjab Northern Indta Canal and Drain- 
age Act (8 of 1873), S. 70 (12)~General 
accusation of breadi of rules made under 
S. 70 is inadequate. • 

Where the ]^titioneT was •never told what 
rule be had violated and where though viola- 
tion about rulea of tatgng turns of water ^was 
alleged yst np authorized warabimdi was pro- 
duced: • 

: that merely a general accusation of 
broach ‘of rules made under S. 70 was wholly 
inadequate. [P 23 C 3] 

Jliohammad Iqbal — for Petitioner. 
Jiidgment. — The petition was ad- 
mitted on the question wliat rule made 
under the Act was ‘violated. No ap- 
pearence has been made against tlie 
petition. It was never explained to the 
petitioner what rule he had infringed, 
and a general accusation of breach of 
some rule Aade under 8. 70 (12), Act B 
lot 1873, was obviously inadequate. It 
;is alleged, indeed tliat the petitioner 
[infringed some I’ule about taking turns 
!of water, hut no authorized warabundi 
‘.luis been produced, and the conviction 
land sentence must ho set aside on these 
^grounds. I accept the i)etition accord- 
kingly and set aside the conviction and 
sentence.^ The fine, if paid, will l)e ro- 
tunded. • 

}’,R,/p.K. Petition accepted, 

* 1930 Cr. Cases 23 

• * {Lahore) 

Tapp, J. 

• Jaqat Simjh — Accused — Appellant. 

• V. 

E 771 pe rof — 0 j)po si te Pa r t y , 

Criminal Appeal No. 7(51 of 1929, De- 
cided on 25th October 1929 from order 
of Hess, .liidgo, Hoshiarpiir, D/- IGth 
April 1929. 

(a) Criminal P«C., S. 476 — To issue notice 
and hold preliminary enquiry is discretion- 
ary. 

Under S. 476, it is entirely discretionary 
and not obligatory wiuh a Court to issue a 
notice and hold a preliminary enquiry. ^ 

[P23 C 2,'P24 Clj 

(b) Criminal P. C., S. 195 (1) (b)— Before 
sanctioning prosecution of witness, Court 
should consider reasonable prospect of suc- 
cess and expediency of prosecution in in- 
terest of public justice. 

A Coiitt should, before sanctiouiiig prosecu- 
tion under S. 105 (1) (b), consider two essen- 
tial fa^lors namely, a reasonable prospect of 
success in the prosecution ’of a witness under 
Popal Code, S. 193 and the expediency of such 
prosecution in the interest of public justice. 

• [P -24 C 2j 

Hark Lai Anand — (or Appellant. 
li, 0\Gonner — f^r the Crown. 


Empeboe (Tapp, J.) 

Judgment.-iMt. Bhago, the wife of 
Umar Din, a J|at of Jamalpur, lodged a 
complaint undeilS. 376, 1. P. C., against 
Harnam Singh, zaildar of^Badala Mahi 
in the Hoshiarpur dfetrict.V The Magis- 
trate enquiring into the case for certain 
reasons committed the accused for trial. 
The learned Sessions Judge in agreement 
with tiie four assessors acquitted tlie 
accused Harnam Singh holding that the 
complaint of Mt. Bhago “ was utterly 
false.” * 

Harnam Singli thereupon moved the 
Sessions Judge for the prosecution of 
Mt. Bhago and certain witnesses inclu- 
ding Jagat Singh the appellant before 
me under Ss. 211 and 193, I. P. C. The 
learned Sessions Judge without issuing 
any noti(‘e to the appellant directed his 
prosecution under S. 193, 1. P. C. 

Jagat Singh appellant was not a wit- 
ness for the prosecution, but it appears 
that the defence alleged that he in con- 
cert witli some other enemies of Har- 
nam Singh, the accused, ])ad instigated 
Mt. Bhago to bring the complaint and 
that Jagat Singli had identified himself 
with the matter by accomi)anying Mt. 
Bhago when slie went to Dr. Sukli 
Dial, Assistant Surgeon, Hoshiarpiir, 
for medical examination, paid tlie fee 
for this imrposo and also a fee of Bs. 32 
for tlio examination of stained garment 
by the Chemical Examiner. 

Jagat Singli was, therefore, called as a 
Court w'itness by the Committing Magis- 
trate and when examined on the above 
matters lie denied liaving taken Mt.^ 
BJiago to Dr. Snkh Dial or having paid 
any fees. Jagat Singli was not ex- 
amined as a witness at the trial being 
given np by the Public Pros'eemtor as 
his evidence was not considered neces- 
sary. 

Mr. Ram Ijals contention that the 
learned Sessions Judge had no power to 
order the prosecution of Jagat Singh be- 
cause lie liad not given evidence at the 
trial has no force in view of the clear 
jirovisions of 01. (b), S. 195 (l), Criminal 
P. C., wliich permit such action to 
be taken by the Court before which the 
offence was committed or the Court to 
which such Court is subordinate. 

His second contention that no noticel 
was issued to Jagat Singh and no pre- 
liminary inquiry was held is also devoid 
of any forc*e as 8. 476, Criminal P. C.J 
does not render this obligatory,^ ft was 
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entirely discretionary ^'ith the learned 
Sessions Judge to issue afnotice and hold 
a preliminary enquiry bu/i I am inclined to 
agree with th^ learned counsel that the 
present case.^as one in which such dis- 
cretion should have been exercised. 

* It will be seen from the order of the 
learned Sessions Judge that he relies 
on' the evidence of Dr. Sukh Dial to 
l)rove the falsity of Jagat Singh*s testi- 
mony that he did not accompany Mt. 
Bhago and pay the necessary fees. 
Jagat Singh’s statement in this respect 
is clear and definite while that of the 
Assistant Surgeon is halting and vague. 
He only thinks and as far as he can re- 
collect that Jagat Singh accompanied 
Mt. Bhago. He cannot say whether 
Jagat Singh paid the fee to him. One 
of his three compounders gave him the 
fee and only thinks this was Dev Raj. 

Dr. Sukh Dial was also examined as 
a witness for the defence (D. W. l) 
when he deposed that ho had already 
stated that Mt. Bhago was companying 
Jagat Singh, but a reference to his evi- 
dence as a prosecution witness does not 
clearly show this. 

Now it will be seen that the matter 
resolves itself into a question of one 
man’s word against another. Mr. O’Con- 
nor states that there is other evidence 
to show the falsity of Jagat Singh’s 
statement, but such evidence was not be- 
fore the Court and hence the holding of 
a preliminary enquiry in wJiich such 
evidence could have been considered 
would have been desirable and apiu’o- 
priate. The learned Sessions Judge with 
such evidence before liim would liave 
been in* ‘a better i^osition to find that 
there was reason to believe that Jagat 
Singh had given false evidence. 

In my judgment there are not suffi- 
cient grounds for such a belief and in 
the circumstances the prosecution of 
Jagat Singh is inadmissible. Another 
principle which finds a prominent place 
in the English Law relating to prosecu- 
tion* for perjury and calling for obser- 
vance here is the material nature of the 
statement said to be false, that is, it 
must be of such a nature that it may 
directly or indirectly affect the decision. 
It will be obvious I think that ihe evi- 
dence of Jagat Singh could not have in- 
fluenced the decision of the learned 
Sesglcms Judge one iota in view of the 


fact that his evi&ence was considered 
unnecessary by the prqgecution.’ 

To sum up, two esgf 3 ntial factors haveJ 
I consider, been lost sight* of by the] 
learned Sessions Judges; 

(1) a reasonable pr?>specf?'of success in| 
the prosecution of ‘Jagat Singh andj 
(2) the expediency of such iDrosecution 
in the interests of public justice. 

Neither of these is iDresent and I, 
therefore, accept the appeal and setting 
aside the order of the Sessions Judge 
direct that any complaint, if filed, should 
be withdrawn. 

V.S./r.K. Order set aside. 
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(Lahore) 

Shadi Lal, C. J. ^ 

Karim Bakhsh — Petitioner. 

V. ^ 

Emperor — Opposite Party. 

Criminal Revn. No. 1450 of 1928, De- 
cided on 12th October 1928, reported by 
Diet. Magistrate, Dera Ghazi Khan, on 
25th July 1928. 

Criminal P. C., S. 562 — Order under — 
Fine cannot be imposed. 

Tho order of the Magistrate in afivarding a 
senteuce 'jf fine when an order ? under S. 662, 
Criminal P, C., had been passed is illegal. 

.[P 25 C 1] . 

Report- — Karim Bakhsh, accused, 
aged 17 years, was servant*of the com- 
l)lainant Mt. Rasti for 10 or 11 years 
and thus knew well where she used to 
keej) her ornaments. One moptli before 
the occurrence Jie left her sei;vice. On 
2nd May 1928, when she was away from 
her house, he opened the lock and stole 
certain ornaments. When the woman 
returned home she found that the orna- 
ments in her house had been stolen. 
She informed one Asa Raiii, goldsmith, of 
Dajul in the presence of Dula Ram who 
is also a goldsmith of the same place. 
Pour or five days after the occurrence 
the accused took the stolen ornaments to 
the said Dula Ram who suspected them 
to be stolen ones. He sent for the com- 
idainant and the latter identified tho^ 
ornaments. Dula Ram reported the 
matter to Mukhi Narain Das, Zaildar, 
who sent for the accused. The latter ad- 
mitted his guilt fijid produced one (yf the 
ornaiTients which he had still with him. 
The Zaildar took the parties together 
with the stolen property to tlie officer in 
charge of Police Station, Dajul. ‘Pirst 
information report No.% 33/1-6 was re- 
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eorded and the accused was after neces- 
sary investigation challaned under 
8. 464, I. P.,C., to the Court of Lala 
Parma Nand', Tahsildar and Magistrate, 
Second Class, ^Jamfgir* The witnesses pro- 
duced Qn Ijelrtilf of the prosecution cor- 
roborated the pro*secufcion story and the 
accused too confessed before the Court 
and begged for pardon. He did not recall 
any of the prosecution witnesses for 
cross-examination and produced no 
defence. 

The accused, on conviction by Lala 
Parma Nand, Tahsildar, Jainpur, exercis- 
ing the i^owers of a Magistrate of the se- 
cond Class in the Dera Ghazi Khan Dis- 
trict was sentenced by order, dated 29th 
May 1928 lender S. 454, ]. P. C. to pay a 
6ne of Es. 25 and also directed to fur- 
nish security under S. 662, Criminal P.C. 
The, records have been examined under 
8. 4^6, Criminal P. G. and it is clear 
that the order of the Magistrate 
imposing fine on the accused when an 
order has been passed under S. 562, Cri- 
minal P. C., is illegal. 

The proceedings are forwarded for re- 
vision on ^he following grounds : 

The order (A the Magistrate in award- 
ing a sentence by fine when an order 
tinder S. 662, Criminal P. C. had been 
passed is illegal. It is liable to be set 
aside. It is recommended tliat tlie order 
mposing fine be reversed. 

Order . — The accused Karim Bakhsli 
^Jias been convicted under S. 451, I. P. C. 
but on aocount of his youth ho has 
been released on probation under S. 
562, Criminal P. C. The trial Magis- 
trate has, at the same time, imposed 
upon the convict a fine of Es. 25; but in 
■view of the wording of S, 562, Criminal 
iP. C., this sentence of fine is illegal. 
Accordingly 1 set aside the order indict- 
ing the fine. The fine if realised, shall bo 
refunded to the accused. 

K.K. liovision accented. 
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(Lahore) 

Johnstone, J. 

Mancjfbl Sen — Convict — Appellant 

• V. • 

Emperor — Opposite Party. 

Criminal Appeal No. 112 of 1929, De- 
cided cm 6th May 1929, against order of 
Mtigistrate, First Class, Lahore, D/- 1st 
I>ecember 1928. ^ 


(a) Criminal H’., S. 403 (2)— Directors of 
a company convDcted under S. 91-B, Compa* 
nies Act — Subsequent prosecution under $. 
409, Penal Code — Alte mate'' charge in pro- 
ceedings undbr S. 91-B was N>t possible and 
S. 403 (2), Criminal P. C., held applicable. 

Two persons, who were the directors of a 
Bank, were prosecuted, tried for and convicted 
under S. 91-B, Companies Act. They were 
further prosecuted for criminal breach of tiniat. 
It was contended that under S. 403 a person 
could not be charged on the same facts for any 
other offence for which a different charge froiyi 
the one made against him might have beea 
made under S 236, or for which ho might 
have been convicted under S. 237, 

Held : that the offence under S. 91-B, Com- 
panies Act had nothing to do with the alleged 
offenc(3 of criminal breach of trust of the 
Bank’s funds. No alternative charge was pos- 
sible in the proceedings under S. 91-B, Com- 
panies Act and that the case was governed by 
8. 408 (2), Criminal P. C. : 5 5. L. R. 1C, 

Foil and *23 Cal. 174, Appr.; A. I. It. 1926 Lah. 
C39 ;-45 Cal. 727 ; 20 P. h. R. 62 ; A.I.U. 1927 
Bom. C29 and A, 1. E. 1923 hah. 832, Ref. 

[P26C2; P27C1] 

(b) Penal Code, S. 409 — Entries in cash 
book though mere paper entries — Conver- 
sion effected as no cash passed — Entries con" 
stitute offence of criminal breach of trust. 

A loan of Rs. throe lacs was made* to one of the 
accused who was a director of a Bank. The 
professed object of the accused was to bolster 
up the affairs of the closely allied concern 
known as the Hindustan Assurance and M u- 
tual Bonofiit Society, which would otherwise 
have been obliged, under Cl. 179 of its Arti- 
cles of Association to go into liquidation. 
What he did in effect w'as that with one of 
the three lacs of rupees he converted a debt 
owed by the Society into a credit balance ; 
with another lacs ho created a fixed deposit 
for the Society with the Bank with the 
third lac he converted his own debt 
into a credit balance? and also created a 
fixed deposit of Rs. 30,000 in his wife’s fav 
our. lie sent intimation to the Society re- 
garding their credits. At the time when he- 
' made these changes in the Bank's financial 
position, he had no authority except^, his own 
and his subsquent transactions do not show 
that ho had an honest intention. 

Held : that although the changes made 
were moro paper entries, the conversions wore 
no loss conversions because no cash passed and 
that an off(?nco under S. 409 liad been com- 
mitted : A. I. n. 1926 Lah. 385, lief. 

[P 20 C 1; P 27 C 2] 
Bhagat Earn Puri and Mul Chand~ 
for Appellant. 

Raj Krishna and Hem Raj — for the 
Crown. 

Judgment.— This judgment disposes 
of Criminal Appeals Nos. 1478 of 1921 
and Nos. 112 andJ.14 of 1929. 

The facts necessary for a comprehen- 
sion of these appeals are set out in my 
judgment wMangal Sen v. Emperor (l). 

(1) A- 1. R. 1929 Lah. 840 (2)=1920 Crv C. 

568 (2). 
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Diwan Mangal Sen haij^ been senten- 
ced, under S. 409, L P] C,, to seven 
years' rigorous imprisonment and a fine 
of Rs. 5,000/ while Dr. Jagan Nath 
Luthera and Goutam Dov have been 
sentenced each to one clay’s imprison- 
ment and fines of Rs. 2,000 under S. 409 
I. P. C , read with S. 109, I. P. C. 

The three appellants were, amongst 
(^hers directors of the Punjab Industrial 
Bank, which is now in liquidation. One 
I6th Hopteml)er 1922, as* the books of 
the Bank show, a loin of Rs. tliroa lakhs 
was made to Mangal Sen. Ilis pro- 
fessed object was to bolster up the affairs 
of the closely allied concern known a« 
'the Hindustan Assurance and Mutual 
iBenofit Society, which would otherwise 
jhave been obliged, under Cl. 179 of its 
Articles of Association, to go into liqui- 
dation. Yor the purposes of the Society 
according to tlie scheme alleged to have 
been agreed on, only Rs. two lacs were 
needed, in order that five out of the six 
direct*)rs of that Society might each 
take up sliaies worth Rs, 40,000. The 
loan was adjusted thus. Rs. one lac wore 
idacod in fixed deposit to the credit of 
the Society ; Rs. one lac were credited 
;to the Society’s floating account, thus 
altering its debit balance to a credit 
balance ; of the remaining Rs. one lakh 
(a) ’Rs. 70,000 were credited to Man- 
jgal Sen’s floating account, thus convert- 
ing his debit balance to a credit balance 
land (!)) Rs. 30,000 were placed in fixed 
jde posit in the name of Srimati Eiaj- 
Iwanti, w’ife of Mangal Sen. Subsoquetly 
a loan of Rs. 50,000 was taken on the 
seciirity^of*tIii& fixed deposit of Rs. 30,000. 

On )7th September 1922, a resolution 
was -passed (No. 335) sanctioning to 
Mangal Sen a loan of Rs. three lacs 
under certain conditions. It is curious 
that the resolution should have followed 
and nut jireceded, the making of the 
entries in the books. It appears tliat 
the <)riginal voucher showcjd the loan to 
“Di wan Mangal Sen and others,’' wdiile 
the latei* voucher, prepared on 21st Sep- 
tember and dated both 16th and 21st 
Soptendier, contained the words ‘‘Diwan 
Mangal Sen and otlier directors of the 
Hindust.an and Mutual Benefit Society, 
tiiinitod. Similar alterations were made 
in the Day Book and Ploatjng Ledger, 
andj)i\\uui Mangal Sen informed him- 
self, as managing director of the Society 


that Rs, 2 lacs been credited to 
the Society. These faots are all' proved* 
The learned counsel for Mangal Sen 
oiiened his arguments by attacking the 
charge on two grounds. He contended 
in the first place, that the \Voi;d “^unlaw- 
fiilly” was wa'ongly 'used because the 
directors had authority to sanctioai a 
loan. Secondly he urged that when the 
resolution was passed, the loan had »al- 
ready been entered in the books of the 
Bank. It is quite clear, however, that 
the charge is composed of two parts, 
which explain the contents of the al- 
leged offence and no fault can reason- 
ably ho found with it. The suggestion 
that the Magistrate was hound to insert 
the word “dishonestly” wa?^ not seri- 
ously pressed. Counsel’s main argument 
w'as a l(5gal one, namely, that tliere 
could not have been criminal breach 
trust of pi’operty in this case, because, 
at the time when the loan was entered 
up in the books and afterwards sanc- 
tioned, the cash balance in the Bank 
varied between Rs. 1,700 and Rs. 992. 

1 shall deal with this point later. Mean- 
while it will he convenient heii^i) to dis- 
pose of another legal argftmont raiseil 
by the learned counsel tor Dr. Jagan 
Nath. It appears that Dr. Jagan 
Nath and Gantarn Dev we/o prosecuted 
under S. 91-B, Companies Act, for voting 
on an arrangement in which they, as| 
directors, were directly or indirectly,* 
concernexl. Reliance was placed on thej 
])rinciple of autrefois conviot as laid' 
down in S. 403, Criminal P. C., thei 
w^ords stressed ])oing : 

‘hior on tho same facts for any other ofJeuc* * 
for which a diiTcvont charge from the ont* 
made against him might have been con- 
vieted under S. 287.” ^ 

Counsel also cited authorities, e. g., 
FaMi MaJiovied v. Emperor (2), Man- 
ha ri Choiinlhrani v Emperor (3), Wa- 
njam Sinuh v. Emperor (4) and Kalla- 
mmi V. Emperor (5), Sobhamal v. Em- 
peror ifi). 1 liave examined these rulings 
and find notliing in them to hel]) the 
appellants. A inure apposite authority 
is to be found in Queca, Empressiy. Croft 
(7). The principle to be followed in 

(2) A. 1. K. 1920*Lah. 63IJ:=8 Lah. ot 

(8) [1918] 45Cal. 727:=i27 0. L. 1. 434=43 
1. C. 014=22 C. W. N. 190. 

(4) 11927] 29 P. L. R. 62. • 

(5) A. I. R. 19*27 Bom. 629. . 

(G) A. 1. R. 1928 Lah. 332. 

(7) ri890] 23 Cal. 174.« 
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such csises . is laid down in Gafiesh 
Krishna v. Emperor (8), and as a matter 
of fact the wording in Ss, 236 and 237 of 
the Code is sufficiently clear. In the 
former sectjpn th^'e must be a doubt as 
to whTat •offence •has been committed, 
and the illustration to that •Section is 
explanatory. On the other hand S. 235 is 
an enabling section whereby sanction is 
given to the charging of, and trying, an 
[accused person at one trial for more of- 
jfences than one. In the case under 
[examination, tlie two appellants con- 
jcerned were merely tried for, anti con- 
ivicted of, the offence ot voting in cer- 
tain circumstances. That matter had 
nothing to do w^ith the alleged eviininal 
breach of^trust of the Bank’s funds. No 
alternative charge was possible in the 
[proceedings under S. 91 -B, Companies 
I Act. The case is, in fact, governed by 
|sub»S. (2), B. 403, Criminal V. C., and the 
■ in-eliminary contention raised by the 
'learned counsel cannot succeed. 

The ap])eal of Dr. Jagan Nath was 
argued at length by Mr. Ram Chand 
Manchanda and his arguments were ad- 
opted b^^ Oautara Dev, the other appel- 
lant, who addressed the Coin*t in jiarson. 
It was pointed out in the first place 
that Mangal Sen, early in the life of the 
Bank, started on liis sclieme of acquire 
ing and controlling position. As a first 
stop the original managing agents were 
ignominioLisly removed and Mangal Sen 
was appointed the solo managing direc- 
tor. Thereafter Jie did practically overy- 
thing, wrote all the minutes, made 
countless entries in the different books 
of the Bank, had the meetings of the 
Board Jicld at his own house, refused to 
let even liis Co-directors have access to 
the books, and vso forth. There is docu- 
mentary evidence on all tliose matters, 
and although counsel’s eulogy of Mangal 
Sen as a veritable Naiiolean of finance is 
throughout on a note of t^xaggeration, 
there can he no doubt that Mangal Sen 
was to all intents and pur})oses the Bank 
and the Bank vras Mangal Sen. His ap- 
pointpaents as managing director of 
both concerns placed him in a command- 
ing pftsition. 

Stress has been laid on these facts, 
because it is sought to sliow that Dr. 
Jagan NaWi and Gautam Dev ’ were 
wer^ pa wns in the game. These two 

W fioii] 5 srji”K. ic=ib"l.. c71(is"^i2 

Cr. L. J. 224. 


and the other directors loft everything 
to Mangal Senj After considering the 
evidence regarding the meeting of the 
Board on lYth December, M am of opi- 
nion that there is reasonable doubt as 
to whether Dr. Jagan Nath was ]ue- 
sent at all at that meeting. It is certain 
that there w^as no quorum at the meet- 
ing and the resolution was ultra vires. 
The exjmnged names of Gopal Iral and 
Bheri Ram, when considered in life 
light of the evidence on the record, 
establish that proi>osition beyond doubt. 

-It is unnecessary for my i)iirpose to 
set forth all the transactions which 
•flowed' from tlie original loan of Rs. three 
lacs or to * explain the signilicance of 
the (liiTerent entries in tlie account 
hooks. It seems to me that the short 
question in the case the facts being 
proved is vvliethcr or not criminal breach 
of trust was committed. Now, what 
Mangal Sen did \vas, iu effect, as fol- 
lows : With one of the throe lacs ol 
ruiiees he converted a debt owed by the 
Society into a crcnlit balance ; witli 
, another lac he credited a 'fixed deposit 
for the Society wnth the Bank ; witii 
the tliird lac he cunverted his own 
debt into a credit balance and also 
created a fixed deposit of Rs. 30,000 in 
his wife's favour. Ho sent intimation 
to the Society regarding their credits., 
At the time when lie made these 
changes in the Think’s financial i)osition,j 
he had no autliority except his own, and: 
his subsequent transactions do not show 
that he had an honest intention. It is,i 
in my opinion, an untenable argument! 
that the changes were mere “paper", 
changes. The conversions \v(jfe no less, 
conversions because no cash luissed. Jn 
this connexion tlie final paragraph 
in /^07n Chand (fnrwala v. Frnperor, 
A. T. n. miW^ah. 385, r/i5 392, is a 
clear authority, and reference was also 
made to Ferrati’s case in Chancery 
Appeals, Vol. 9 for 1873-1874 at p. 355. 

T am satisfied, therefore, that Mangal 
Sen is guilty of an offence under S. 409, 
I. r. C. As to the abetment of that 
offence by the other two appellants I am 
doubtful. As 1 have said, the offence 
was commitled.on 16tb September 1922, 
and on that day no resolution W'as passed. 
It is, indeed, indicated by the evidence 
that the tither two appellants had dis- 
cussed the aff air with Mangal Seniefore 
17feh September, but the reasolution was 
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passed on the 17th and (heir action in 
passing the resolution (ff we suppose 
that they werehoth present)^ would not 
constitute an abetment of criminal breach 
of trust: vide M. L, Pritchard v. Emveror 
(4. I. ii. 1928 Lah. p. 382, at p; 390). I 
am satisfied, too, that the other two ap- 
pellafints did not know what was really 
being done, and that they had no dis- 
hpnest intention in anything that they 
did. The only point against them is, I 
think, that they got shares but these 
they disposed of afterwards to Mangal 
Sen and they never got any advantage 
out of the transaction. For these reasons 
I accept their appeal, set aside their* 
convictions and sentences and direct that 
the fines, if paid by them, be refunded. 

As to Mangal Son, there is no question 
as to his guilt and his conviction is 
maintained. 

These concluding paragraphs of this 
judgment are common to all the judg- 
ments in all five appeals of Mangal Sen. 
The statement of convictions and sen- 
tences is summarised thus ‘‘rigorous 
imprisonment*’ being read after the term 
of years in each sentence; 

(1) Apveal No. Ill n/1929:— S. m-A, LP.C. 
Sentence 7 years and a fine of Rb. 6000, in 
default, one year, (Not concurrent with any 
other sentence). 

,(2) Appeal No. 112 of 1929:-~S. 409, I, 1?. G. 
Sentence 7 years and a fine of Rs. 5,000 iu de- 
fault, one year, (Not concurrent with any 
other sentence). 

(3) Appeal No, 113 of 1929;— (a) S. 409, 
1. P. C., » Sentence oiio year, (h) S. 477-A, 
I, P. C. Sentence five years and a fine of 
Bs. 6,000 in default one year, (a) and (b) both 
concurrent with No. 2 above. 

(4) Appeal No. 232 of 1929: — (a) S, 409, 
LP.C. SejiJenco two >ears and a fine of 
Rs. 2,000 in default six months, (6) S. 477-A, 

I. P. C. Sentence two years, (a) and (6) con- 
current. 

(5) Appeal No. 233 of 1929:— (c) S. 409, 

I. P. C. Sentence two years and a fine of 
Rs. 2,000, in default, six mouths, (b) S. 477-A, 
I.P. C. Sentence two years, (a) and (6) con- 
current.” 

Now, it appears from the summary 
above that Mangal Sen has been sen- 
tenced to rigorous imprisonment for 
terms amounting to 18 years and lines 
amounting to Rs. 19,000, and that de- 
faults in payments will render him liable 
to four more years ot imprisonment. 
Serious thougli the offences are, it can- 
not be reasonably contended that the 
sentences are not too severe. • The ap- 
^^ellanA is over 50 years of age and he is 
at present doomed to spend the remain- 


der of his ordinary span of life in prison. 
That is not desirable from any point of 
view. On the other hand it'^is desirable 
that he should be made to pay. I 
accowdingly, while mahitaining all these 
sentences, direct that« those ihet?tioned 
in the fou!^ appeals from (2) to (5), both 
inclusive, shall run concurrently “with 
the sentence mentioned in appeal (1). 
Thus the substantive term of imprison- 
ment will be seven years. The fines are 
confirmed, and thus, if the appellant pays 
the Rs. 19,000, ho will serve seven years 
only. The total “default” terms amount 
to four years and he can reduce those 
terms in proi)ortion to the amount which 
he pays. 

Before closing the judgment, I wish to 
add a word of commendation for the 
Magistrate (Mr. Isar) who took great 
trouble with the trials, kept neat recoi^fl 
and wrote clear and well arranged judg- 
ments. I was also much impressed by 
the care witli the learned counsel for the 
Crown, Mr. Raj Kiishna, had worked 
up the cases and stored innumerable de- 
tails accurately in his memory. The 
appeals were well argued Ijy Ibr. Mool 
Chand. 

Finally, a prayer was made that Man- 
gal Sen should be treated as a special 
class prisoner. I merely irote the fact 
here, since there is another and more 
proper course open to the prisoner. 

K.n./r.k. Appeals partly alloiced. 

1930 Cr. Cases 28' 

{Lahore) 

Zapar Ali AND Addison, JJ. 

Chadgi — A ppel la nt, 
v. 

Emperoi — Opposite Party. 

Criminal Appeal No. 708 of 1929, De- 
cided on 14th October 1929, from order 
of Sess. Judge, Karnal, D/- 22nd June 
1929. 

(a) Evidence Act, S. 32 (1) — Statement by 
deceased before Third Class Magistrate net 
competent to record statement under Crimi- 
nal P, C., S. 164 — Statement is yet relevant 
under S. 32 (1). 

The deceased made a full statement, abput an 
.•issault which resulted in his death, before a 
Third Class Magistrate. This statement a^s not 
taken into consideration by the Sessions jfudge 
on the ground that the Third Glass Magistrate 
was not competent to record th^ statement of a 
witness under Criminal P. C. S- 164. 

held’, that the statement was relevant under 
the provisions S. 32 (1). * [P 2d C 2] 

(b) Penal Code, S. 302-i^anchayat 

ned to consider act of stealing by acciieed— > 
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One of the panchet insisting the matter to be 
reported* to policy— Accused striking heavy 
blow at him and Uiereby causing death — 
Accused heidfguilty of murder, 

K sdized the accuBed in the act of stealing; 
but the accused oscapgd from him. K oon,veaod 
a panc^ay^t A>n8isting of several members of 
whom J was one. The accused admitted his 
ofionco and asked for pardon as it was a trivial 
offence. J, however, insisted that the matter 
must be reported to the police. On hearing this 
tha accused suddenly struck J a heavy blow 
with a chopper which he had carried with him. 
J died of the heavy blow. 

Held: that the accused either intended to 
cause J’s death, or that he intended causing 
bodily injury to J and the bodily injury which 
he intended to be inflicted was sufficient in the 
ordinary course of nature to cause death. 

[P 30 C 1] 

/. iJ. ^nihotri — for Appellant. 

D. i?. ^whney — for the Crown. 

Addison, J. — Chadgi, a Jat of Badli 
village in the Eohtak District has been 
sentenced to death, subject to confirma- 
tion by this Court, under the provisions 
of S. 302, I. P. G., for murdering Jot 
Earn, Sufedposh of his village, by strik- 
ing him on the forehead with a heavy 
chopper. He has appealed and the re- 
cord ha» been forwarded to this Court 
for confirmatton of the death sentence. 

The deceased Jot Earn had reported 
’vei^hally on 18th February 1929, to the 
police that j)he api)ellant was a bad 
charactei^. On 21st February Kliushia a 
distant collateral of the appellant, seized 
.the appellant w^hile he was plucking 
his barley* crops. Ho had noticed that 
this had been going on for some time 
and lay in wait for the culprit. Chadgi 
appellant escaped from him but left a 
leather charsa he had with him. Khu- 
shia took this charsa home and convened 
a panchayat outside his house the same 
evening. Jot Earn Sufedposh who was 
killed, Khirshi Earn Lambardar, Eisal 
Singh Zaildar and others attended. After 
some time Chadgi was induced to pre- 
sent himself before the Panchayat. He 
came to it wrapped in a chadar. The 
evidence establishes that he admitted 
his offence and asked for pardon as it 
was a ti'ivial one. He also admitted the 
charsa be his own. Khushia did not 
wish to proceed further and tried to take 
away*the charsa as it 'might implicate 
th^ appellant. Jot Earn prevented his 
and had it handed over to Mazir Beg, 
the jamadskr of chaukidars, for safe 
custody. Jot Earn also said that the 
matter* must be feported to the police. 


At this stageij the appellant suddenly 
took out a chopper from underneath kis 
chadar and struck Jot Bam a heavy blow 
with it on the forehead, chopper is 

called a gandasa by the witnesses, but 
the sketch shows that is a chopper and 
not an axe. The wound bled profusely. 
Sudhan, one of the prosecution witnes- 
ses, tried to stop Chadgi when he ran 
away and received slight injuries in 
doing so. He was helped by lambardar 
Khushi Earn, another witness, who snat- 
ched chopper from the appellant’s hand. 
The appellant, however, succeeded in 
escaping, though in doing so ho left his- 
^hoes behind. The matter was reported 
at the police station by Khushia. These 
facts are amply established by the evi- 
dence of numerous reliable witnesses. 

The learned Sessions Judge has also 
relied upon the dying declaration made 
by Jot Earn on 6ih March 1929, to a 
First Class Magistrate Pandit Lakshmi 
Datta. At that time, however, Jot Earn 
was in a semi-conscious state and was 
only able to say that the one-eypd 
phadgi had struck him. We do not 
attach much importance to this state- 
ment. But the deceased made a full 
statement before a Third Class Magis 
trate on 25th February 1929. This has 
not been 'taken into consideration by 
the learned Sessions Judge on the ground 
that the Third Class Magistrate was not 
competent to record the statement of ai 
witness under S. 164, Criminal P. C. 
The statement, however, was obviously 
relevant under the provisions of S. 32 (1) 
Evidence Act. That statement supportsj 
the prosecution story and is evidence 
against the appellant. *• i 

Chadgi denied committing the offence 
and stated that he had no enmity with 
Jot Earn. He added that the prosecu- 
tion witnesses were inimical to him and 
had induced Jot Earn to name him. He 
produced no evidence in defence. 

There is no question that the appel- 
lant struck Jot Earn in the manner des- 
cribed above. Jot Earn was immedia- 
tely attended to by the Sub-Assistant 
Surgeon of Badli who removed six pieces 
of bone from inside the injury without 
extending the wrf)und. Jot Barn’s eon- 
dition, however, continued to get worse 
and he was removed to the Civil Hospital 
on the 3rdi March 1929. An operation 
was performed without avail. 6th 
March he became semi-conscious. Aftsr 
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! that miteionsciousness dejieloped and lie 
died bn 9fch March 192 LJi 

Three of the^assessors Avere of opinion 
thafc the appf^^lant mfi of murder. 

The fourth also lield it proved that tlie 
culprit Avas Chadgi, and that the j»rose- 
cution evidence was true and reliable. 
He* thought, however, that Chadgi 
struck under provocation witlioiit any 
intention of killing, though lie must have 
known that his act was so imminently 
dangerous tliat it would result in deatli. 

, It is clear tliat Chadgi resented Jot 
‘Ham’s action in insisting that the matter 
(should be reported at a iiolice station. 
iHe came unwilling to the panchayat and 
'when he came he was wearing a chadar 
under which he had concealed the hcav\ 
cliop])er. Jminodiately after the dispute 
labont the chavsa he drew out this heavy 
Ichoj^per and struck Jot Ram a severe blow 
on the forehead. In the natural course 
of events a severe blow with such a 
weapon on tlie forehead must result in 
death as it did in the present case. It is 
clear that the apjieilant either intended 
'to cause Jot Rain’s death, or that he in- 
tended causing bodily injury to Jot Ram 
and the bodily injury which lie intended 
to be inflicted, was sufl’icient in the 
ordinary course of nature to cause death. 
The facts that -lot Ram lingered for some 
time does not affect this (juestion. He 
was given every possible iittention but 
his life could not be saved. The weapon 
used and the place where the blow was 
struck botli indicate the intention of the 
appellant. In these circumstances we 
hold that Chadgi was iiroperly found 
guilty of the murder of Jot Ram under 
S. 302, P. C., and we see no reason to 
reduce the sentence. We therefore, dis- 
miss the appeal and confirm the sentence 
of death. 

V.S./n.K. ^eniencd confirmed. 

1930 Cr. Cases 30 (1) 

(Lahore) 

Z.VPAR AlJ, J. 

Mt, A/hiJt Jinl'hi — Accused Peti- 
tioner. 

Bm pc Yo r — 0 ppos i t e*Pa r t y . 

Criminal Revn. Petn. No. 21(X) of 1928, 
Decided, on 1st March 1929, from an 
br^r «t)f Bess. Judge, Multan, D/- 12th 
: September 1928. 


Punjab Municipal Act (3 of & 152 

(c)~Notice ought to bor served upon the 
prostitute personally-^l^here should be no 
summary trial. r 

The notice required by S. 152 (c) prohibiting 
the re.‘«icIonre of the prostitute in a certain 
quarff-r ought to be served upon^lior personally. 
Where therefore the Municipal Coihmilteo pro- 
jnuJgated a* gCDioral notice, it is ineffective io 
hind ii particular person and in such* 'case.*? 
regular trial is preferable to summarv trial. 

iP30 (;2] 

Alohamcul Alam -for Petitioner. 
Judgment. ““The petitioner has been 
lined for disobeying a notice issued to 
lier under B. 152, Municipal Act (3 of 
1011). The trial was summary and 
there is no record of the evidence against 
lier. The relevant portion of S. 152, 
runs thus: 

“The CoiQinitfiee may, by notic% iu writing 
prohibit in a!iy sp^-eified part of the Muniei- 
palit.y, 

(a) .... ^ 

lb) the r’sidenee of a public prostitute ” 

It is contended in this ('^ourt tl/at no 
notice in writing wa*^ served on the 
petitioner. Jt appears fi‘om the order of. 
the Magistrate that the Municii)al Com-, 
mitiee coiusevned promulgated a general', 
notice hut, in order to hind tluyie^.titioner' 
it was iiccessary to serve #i notice upon; 
her personally. As this was not done,! 
she could not liave been found guilty ofj 
liaving disolieyed the notice. * 

1, therefore, set aside tRe order of the 
Magistrate and direct that the fine, if< 
already realized, should be refunded. Itl 
may further he observed that it is desi^' 
rable to try cases of this kin^ in a regu-! 
lar mannei ami not summarily. J 

V.P../J1.K. Order act n^ide 

1930 Cr. Cases 30 (2) 

{Lahore) 

J(!HNst(3nk, j. 

N n raj lilt a n — Pet i t i on er . 

V. 

E m pcroi — Opposite Party . 

Criminal Revn. No. 1480 of 1929, De- 
cided on IGtli October 1929, reported by 
the Bess. Judge, Karnal, D/- 30th Seji- 
tember 1929. 

Practice Jurisdiction- -Matter# agitated 
and decided in civil Court — Same matter 
cannot be agitated in criminal CoS^t again. 

A criminal Coutt should not, except for very 
cxecptional and cogent reasons, go behind the 
finding of a civil Court which has been arrived 
at on merits. [p gj o 2] 

%yhfire the civil CouH grants a doepeo on the 
basis of ii bond which is alleged to have b^n 
executed under duress, littid the plea.of wrong- 
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liiO SitrwBhas' 

ful coaflE^emeat, extoriiion and duress raised b}' 
the compiainant it3» the civil suit is decided 
tbgainst him, the complainant shall not be per* 
mitted to agitate the same plea in a criminal 
-Court: 33 P B. 1910 (Or.), FqU.\ 4 P. W. R, 1910 
and S P. W, Sief, [P 31 C 2J 

Fact*.— To wards the end oi October 
1928, Khannii, Gujar of Allahfiimd, came 
to Pltfidari village wlieie piircliased 
8 she-buffaloes. Vasdco Lai Mahajan of 
Pifndari, was interested in the realiza- 
tion of the price of these buffaloes. 
Khaimu got the* buffaloes hooked for 
Delhi on 27th October. Vasdeo Lai 
thought that he would not ht^ able to re- 
alize the iniee if Mie buffaloes and 
Khannu got out of his reacli. Vasdoo 
Liil lodged a report against Khannu 
under S. 420, I. P. C. at Police Station, 
Karnal. The investigations were made 
by Head Constable Abdul Aziz. Khannu 
and the buffaloes were brought back to 
Kari]al }>y the Police and Khannu was 
put in the lock-up. While there, ho 
arranged to make up with Vasdeo Lai 
by raising money on a bond from 
Suraj Bhan, Mahajan of Karnal. The 
bond for Rs. 474 in favour of Siiraj 
Bhan wms executed on 81st October 1928 
and the monfty raised on this bond-was 
passed to Vasdeo Lai. On 2nd Novom- 
’ bej'i Suraj Blian instituted a civil suit 
for recovery^ of the bond debt in the 
Court of the Subordinate Judge at 
Karnal. On 3rd November 1928, Kliannii 
.instituted a comjdaint against Head Con- 
stable Abdul Aziz, Vasdeo Lai and Suraj 
Bhan, alleging that these people had put 
him under wrongful confinement and 
had extorted a bond from him. Jn the 
civil suit brought by Suraj Bhan against 
liim, Khannu raised tlte plea that he 
was not liable, for the bond debt be- 
cause the bond had been obtained from 
him under duress. This plea was duly 
put in issue and was disallowed by the 
civil Court which granted a decree on 
26th February 1929 for a sum of Rs. 474 
in favour of Suraj Bhan against Khannu. 
Khaiinu’s complaint, which is a reitera- 
tion of the plea taken by him in the 
civil Court, has not yet been disposed 
of. If was made over for enquiry and 
decisi»n to Khan Sahib Cliaudhri Miran 
Bakhsh, Magistrate, ^’ith direction for 
speedy disposal. But this officer took 
five months.in recording prosecution evi- 
dence and framed charges on 5th July 
1929 under Ss. 342 and 384, I. P. C., 
against Abdul* Aziz, Vasdeo Lai and 


r. EMr;EBOB 

Suraj Bhan. .411 these three men have 
put in petition! of revision praying that 
the case may be referred to the High 
Court for qfiashing lOf the^iarges which 
should not have been framed. 

The jiroceedings are forwarded for re- 
vision on the following grounds: 

It is argued by the learned coinisel 
for the petitioners that tJie trial Magis- 
trate was not justified in ignoring tlm 
finding of the civil Court on tlie only 
l)oints wliich were in dispute between 
the ])arties both in the civil Court as 
well as in the criminal Court. In sup- 
port of this argument reliance is 
})lacod on the case, Emperor v. Bisluvn 
])afi(i). It was held in that case that 
save for very exccj)tional reasons, a cri- 
minal Court should not go behind the 
finding of a civil (kmrL and should not 
convict of cheating and fraud a person 
who upon the very same facts has suc- 
ceeded in satisfying the civil Court 
upon the merits of tlic case of the 
justice of his claim. It was also i)ointed 
out in that case by the learned Judges of 
the Chief Court that it is a very sound 
general principle and one to he observed 
by all Magistrates that parties should 
not l)e encouraged to resort to the cri- 
minal Courts in cases in which the point 
at issue between them is one which dan 
appropriately - he decided by a civil 
Court. The same view was ‘expressed 
in the rulings cited as Parit liavi v. 
JfUal Din (2) and Niir Din v. Emperor 
(3). No exception can he taken to the 
sound principle of law enunciated in 
these rulings that a criminal Court 
should not, except for very (.fjfceptional 
and cogent reasons, go behind tlie find- 
ing of a civil Court which has been ar-, 
rived at on merits. In tlie present casej 
the civil Court has granted a decreel 
on the basis of the bond which was al-i 
leged to have been executed underj 
duress. The pica of wrongful confine-| 
ment, extortion and duress raised by the; 
defendant in the civil suit, was decided] 
against the defendant who should noti 
now be permitted to agitate the same* 
plea in a criminal Court. 

(1) [1910] 33 P. R. 1910 Cr.=8 I. C. 1161=57 
P. L. R. 1911. 

(2) [1916] 4 P. W, R. Cr. 1910=82 I. C. 135 
=17 Cr. li. J, 7. 

(8) [1916] 8 P. W. R. Cr. 1916=# 4 I#C. 817 
=17 Cr. L. J. 205. 
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In my opinion, the ooptenfcion raised 
by the learned couQsel for the appellants 
is sound and bori’ect. Both the com- 
plainant an4^the Crown were given an 
opportunity to attend the Court to op- 
pose the petitions if they so cared. 
CoEoplainant put in an appearance 
thrdugh his counsel but Crown repre- 
sentation was not deemed necessary. Mr. 
Qurdial Singh, counsel for complainant, 
cannot show how the criminal proceed- 
ings are justified in face of the finding 
of the civil Court on the same point. 

The petitions of revision should, in 
my opinion, be accepted. I accordingly 
refer the case under S. 438, Criminal 
P. C. to the High Court with a recom- 
mendation that the charges framed 
against the petitioners by the Magistrate 
may be quashed. 

Order. — I agree with the recom 
Imendation of the learned Sessions Judge 
jof Karnal, and for the reasons given by 
him I quash the charges framed against 
the three accused persons. 

V.S./R.K. Charges quashed. 


1930 Cr. Cases 32 

{ Lahore) 

Zapar Aiit, J. 

. Emperor 

V. 

(7'Wnpa— Accused — Eespondent. 

Criminal Case No. 538 of 1929, Decided 
on 3rd May 1929, reported by Dist. Magis- 
trate, Multan, on 12th March 1929, 

Criminal P. C., S. 341 — Finding that 
accused had sufficient intelligence to under- 
stand crinwal character of act done by him 
and nature of judicial proceedings against 
him must be recorded. 

In a case uud'^r S. 341 it is essential for th 2 
Magistrate before convieing the accused to 
re:-ord a finding to the effect that he had 
sufficient intelligonco to understand the crimi- 
nal character of his act and nature of the 
judicial proceeding taken against him. Where 
no such finding is recorded by the Magistrate 
the-aoensed cannot be convicted ; 40 Ihm. 

Bel. on: Hat. Vn. Cr, C, 69G, Be/, [P 32*C 2] 


the temporary absence of Gobind Earn: 
from his shop^tbe lad stdleBs. 26-1-0 and 
disappeared. Later •on the boy was 
arrested and the money was found on 
bis person, • ^ 

The Magistrate has»recordeS no find* 
ing as to "whether the accused was cap- 
able of realizing the criminal character 
of the act done by him, or could undjpr- 
stand the purpose or nature of the 
judicial proceeding? that were taken 
against him. 

In Qtieen- Empress v. Benhin Samuel 
(1) it was pointed out that in submitt- 
ing a case the to High Court under S. 341, 
Criminal P. C., the Presidency Magis- 
trate must state his view of the conduct 
of the accused and must take some evi- 
dence regarding the previous history and 
habits of the accused. In the present 
case no information could he obtaiiled 
about the previous history of the accused. 
The general proposition of law as stated 
in Eviperor v. A, Deaf and Dumb (2) is 
that if it be shown that such person 
had suflBcient intelligence to understands 
the character of his criminal act he is 
liable to punishment. It js, fherefore, 
essential for the Magistrate to record a 
finding before convicting such .person to 
the effect that he had sufficient intel- 
ligence to understand the^criminal cha- 
racter of his act. The Magistrate in the 
present case having not recorded any 
finding on this point could not. have con-^ 
victed him. Further there is pothing to 
indicate that the accused understood 
that he had been engaged by the com- 
plainant as his servant or that he could 
form a conception of the relation bet- 
ween master and servant. 

In view of what has been stated above 
it is not possible to maintain the convic- 
tion and I accordingly sot it aside. 

r.M./r.K. Conviction set aside, 

(1) Rat. Un. Cr. G. 696* 

(2) [1916] 40 Bom. 593=37 I. 0. 495=18 
Bom. Lk R. 553. 


Judgment.— This a reference under 
S.341, Criminal P. C, TJio accused is*a 
deaf and dumb lad of 1-^ or 15 years of 
age and lie has ])een convicted of theft 
under S. 381,1. P. C. * 

The facts found by the Magistrate are 
that the accused was eiign^ged as a’ 
servagt Gobind Earn on 14th 

December 1928^ but the same day during 
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1930 Cr. Cases 33 

{AUahabad) 

Boys an» Young, JJ. 

QoU — Apiflicant, 

V. 

Bmiii?r<?r--^Opposit 0 Party. 

Criminal Appeal No. 373 of ^1929, De- 
cided ^on 24th June 1929, from an order 
of Sess. Judge, Gorakhpur,. D/- 20th Fe- 
bruary 1929. 

(a) Criminal Trial — Court’* duty — Op- 
portunity should be afforded to accused to 
explain evidence agkinst him. 

Neither a Magistrate nor a Judge is entitled 
to cross-examine an accused person but it is 
their boundeii duty to question him generally 
on the case and give him an opportunity of ex- 
plaining any point in the evidence against him. 

[P 33 C 2] 

(b) Criminal Trial — Court’s duty— Greater 
care shoula be given to cases under S. 75 of 
Penal Code — Previous convictions should not 
prejudice Court — Penal Code S. 75. 

In cases where S. 75, Penal Code is to 
be applied a groat deal more care should be 
given* to the inquiry and trial than is usually 
given to them. An accused person though ho 
has several convictions behind him is entitled 
to have his case treated as if it was not a fore- 
gone conclusion that he is guilty. [P 35 C 1] 

M, Waliullah — for the Crown. 

Judgn^ent. — Goli api)eals from his 
conviction uifder S. 477 read with S. 75, 
I, P. 0. and a sentence of transportation 
for life, ^he charge under S. 75, 1. P. C. 
referred to no^less tiian 5 previous convic- 
tions of theft and house-breaking with 
sentences beginning with throe months 
^and ending with three years. The ac- 
cused pleaded guilty to all these convic- 
tions, with the exception of one, which 
he said had been set aside in appeal. 
But the learned Judge says that he has 
seen the record of that case and finds 
that the appeal was dismissed. It is a 
rogretbablo feature of these cases, where 
a man has already had a number of con- 
victions, that everything seems to be 
assumed against him and that care is 
not devoted to the enquiry as to whe- 
ther the present charge is well founded 
or not. The record of the evidence is 
very small, but we have had to give the 
case considerable time, because it was 
obviously neither desirable that a man 
who '^as of a bad character should 
escape# punishment, if he wore really 
guilty, nor that he should suffer further 
pu^nishment unjustly merely because lie 
had already^ committed several offences. 
The accused was arrested in Nan tan wa 
Bazar* of Bhundi, which is evidently 
close to Nautan^fii Bazar, the place of 
1930 Cr. C. 5 & 6 • 


his arrest bmng variously described. 
These places are close upon the Nepal 
border. The home or biijth place of the 
accused is in Nepal^^but t^ place where 
he lives is a village in Pferandarpur in 
the district of Gorakhpur. Purandavpur 
is about 20 miles south-west from Nau- 
tanwa Bazar, Nautanwa Bazar is iri,the 
police circle of Naikot and at Nautanwa 
Bazar or Bhundi there is only a police 
outpost. The story for the prosecutioTi 
is that the complainant, Kahabir Thapa, 
was half asleep in the middle of the 
night when he noticed sombody moving 
about in his house. According to the 
fii’st information report, he jumped up 
lind seized the person and had a struggle 
with him. Th‘o thief escaped from him 
and ho chased him a distance of 
30 or 40 yards and seized him with 
a stolen brass vessel in his hand 
Upon the outcry of the complainant 
three persons came up and helped liim 
to secure the thief. Two of these three 
alleged witnesses have been produced to 
give evidence. They are Gorey Thapa, 
and Jas Bahadur Thapa. The accused 
was taken to the police outpost, and in 
the morning to the police station at 
Naikot, where the first information re- 
port was recorded, and he was later sent 
up for trial. 

The accused’s story is that he had 
only been released from jail in Go- 
rakhpur a^ few days previously and 
having gone part of the way by train, 
he went to his own home. Finding his 
wife not there he made enquiries and 
eventually set off for Nepal to fetch his 
wife. He does not say whether he 
found his wife there or whetter he did 
not, and neither the Magistrate nor tlie 
learned Judge thought it worth while 
questioning him on this point. It is 
hardly necessary to repeat that neither a| 
Magistrate nor a Judge is entitled to 
cross-examine an accused person, but it 
is their bounden duty to question him’ 
generally on the case and give him an 
opi)ortunity of explaining any point in 
the evidence against him. In cases ofl 
the descrix)tion of the one before us we, 
fear that a conviction is generally re- 
garded as more or less a foregone con- 
clusion and very little trouble is taken 
to enquire into the facts. This man had 
made a statement about having gone in 
search of his wife and being,* on lii^ way 
back to his village, found at Nautanwa 
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Bazar whei’e he was arrested. There is mentioned. There is a third pojnt, that 
nothing improbable prinfi. facie in that the accused is allegelt to have been 
story. That is one mention of the wife, actually arrested wiMi a ^rass vessel 
Again the June's attention ‘was speci- worth only Bs. 2 in his hand. It is a 
iically drawn to the fact that the accused smalj point, but it do^s strike us as im- 
really had a wife, because the defence probable that a thief, ^eing pujL'Sued and 
witness mentioned her as being the per- seeing himself about to be caught, would 
son at whose instance she (the witness) be actually so foolish as to keep a lA-ass 


was giving evidence. This fact the 
Judge has used to discredit the defence 
witness, but it did not suggest the desi- 
rability, as it should have, of making 
any enquiry as to wliere the wife was at 
the time of the offence. 

The acmseil talking continues that lie 
was asked by the police where lie was^ 
going to spend the night and told them 
that he was sleeping in a hut in Nau- 
tanwa Bazar, when the jjolice on their 
rounds paid him no less than three 
visits, on the first occasion asking him 
who he was and on the second occasion 
assuring themselves that he was still 
sleeping in the hut. He says that on the 
third occasion at /) O’clock in the morn- 
ing lie was aroused and arrested and 
this false charge brought against him. 
Taking tlie prosecution evidence first, we 
find that in the first information report 
a mention, very herif it is true, hut still 
a clear mention of a struggle between 
the complainant and the accused finds 
place. On the other hand, there is also 
mention of the fact that in the coin- 
idainant’s own liouse were sleeping at 
the time three visitors, Pahari pen- 
sioners. It is manifest that if a struggle 
did take place and if three Pahari pen- 
sioners w'ere, as admittedly they were, 
sleeping in the house at tlie time, they 
must have known a great deal more 
about it than anybody who merely saw 
from outside what happened at a later 
stage. None of these three men have 
been produced and no explanation is 
offered as to why. It may be that they 
left the place, as they were apparently 
only birds of passage. On tlie 
other hand, they were pensioners and 
they must have been known to the 
complainant, for ho gave them shelter in 
his house and prima facie there could 
have been no difficulty in tracing them. 

It is noteworthy tliat alj mention of the 
struggle in the bouse is dropped in the 
complainant’s deposition. We were dis- 
posed ourselves to feel doubts# about the 
correttiiQiis of this conviction in view 
of the 1)01 nts that we have already 


vessel that he had just stolen in his pos- 
session. No doubt he could not have 
concealed the ^^act that he had it, but his 
first instinct would be to throw it away. 

We did feel, however, that there was 
one point wliich might strongly be urged 
in favour of the truth of the story told 
by the police. The accused was arrested 
at Nautanwa Bazar and the learned 
Judge has made a great point against 
him as to what could he be doing in this 
village 20 miles away from his own 
home so soon after he liad been released.,j, 
We have already referred to the accus- 
ed’s story as giving a not unreasonable 
explanation of liis presence in Nautanwa 
Bazar, but the very fact of the distance 
of Nautanwa j^azar suggests another 
consideration in favour of the prosecu- 
tion and that is, Jiow did the police 
know an^ tiling about this^nian ? If it 
were suggested that the case was a false 
one brought by them merely in* order Jo 
get into jail again the welljcnown offen- 
der, how did they know that he was a 
previous convict ? The accused alleged 
that they had jiaid him no less than , 
three visits on the night in'quostion. 
This fact alone should have faised the 
Magistrate’s and the kludge’s suspicion 
and, at, any rate, led to some enquiry on 
the point. We felt that as the case 
stood wo were unable to feel satisfied as 
to tlie correctness of t^e conviction. 
Having arrived at that view, we decided 
to look into the police diary to see whe- 
ther there was anything further that 
ought to liave been bi'ought on the re- 
cord of the case. If the learned Judge 
had done that, as he should have done, 
not with a view to using it as evidence, 
hut with a view to seeing whether 
further evidence was available, he would 
have found that the accused was i)erfect- 
ly well known to the police of Naikot 
and the police of* Nautanwa Bazar. It 
appears that of the previous sentences 
which the accused had serried, at least 
two or three of them were in respfct of 
offences which had been committed at 
Nautanwa and the polfce at Naikot not 
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^only knew the mxn well as a previous 
convict, but even knew that his home 
was at Gol Suqra? This being so, it is 
very natnral indeed that when they 
found him again, at Nautanwa B/izar 
they v-vioul^ recognise him and pay him 
several visits in order to see whether he 
was still sleeping in the hut. In this we 
find much corroboration of the story told 
by-the accused and it further removes the 
main difficulty that we had, which was 
to answer the question, why should the 
local police 20 miles away from Gol 
Suqra and perhaps tliree times that dis- 
tance from Gorakhpur, have had what is 
commonly described as a down upon this 
particular man ? This only increases 
the doubts,which had already formed in 
our minds. We feel that the conviction 
jcannot stand. In conclusion, we would 
isuggest to the Magistrate and to the 
Judge that in these cases, where S. 75, 
|i. P. C. is to be applied, a great deal 
jmore care should bo given to the enquiry 
and trial than is usually given to them, 
and was given in this particular ease. 
An accused person, though he has seve- 
jral convictions behind him, is entitled to 
|havc his caseijreated as if it was not a 
[foregone conclusion that he is guilty. 
We.set aside the conviction and sentence 
and direct thaf the accused be forthwith 
released. * Let copies of the judgment l)e 
sent to the Judge and the Committing 
JIagistrate. 

R. M./u.K? Conviction set rnide. 

• — 

1930 Cr. Cases ’35 (1) 

{Allahabad) 
yOLTNG AND SeN, JJ, 

Emvcrnr 

• V. 

Timman and others — Opposite Pai ties. 
Criminal Revn. No. ;387 of 1929, Deci- 
ded on 9th September 1929, from order 
of First Class Magistrate, Meerut, D/- 
27th February 1929. 

Criminal P. C., S. 562 — Scope— Section 
should not be applied to case of people in 
possession of dangerous drugs in defiance 
of law. 

Section. 502, dealing with firsli offenders, 
should not be applied to the case, of people dis- 
covered^With cocaine and other dangerous drugs 
upon them in defiance of fch^ Excise Act, it bo-- 
ing almost certain in all these cases the occa- 
sion* on which they have boon discovered in pos- 
«ion of the drii^ is not really the first time 
they ha'^e boon in such possession. [P 35 C 2] 
U, S, Bajpai— lor the Crown. 

S, Majid Ali — fSr Opposite Parties. 


Judgmetlt.'^Hn this case Tlmmau, 
Azmat and Sua:|man were charged before 
Mr. Thomas, Magistrate^ of the First 
Class, Meerftt, undeuS. 60 Excise Aci , 
for being in possession of cocaine. It 
appears that the police, having obtained 
a warrant for the search of a gaming 
house, carried out the search and these 
three accused were there discovered, and 
on being searched packets of cocaine 
were found upon them. It has not been 
disputed by tlie accused tliat the cocaine 
was found upon them, and indeed it 
would have been impossible for them to 
dispute tliis fact. The learned Magis- 
tp*ate sentenced each of them to a fine of 
Rs. 75. The Local Government filed an 
application in revision asking for the en- 
hancernent of the sentence. 

It is pressed on behalf of the oppositej 
party tliat this is a case of first offence 
with regard to all three. We are of opi- 
nion that the section of the Criminal 
Procedure Code dealing >vith first offen- 
ders should not he applied to the case of 
people discovered with cocaine and other 
dangerous drugs upon them in defiance 
of the Excise Act, it being almost cer- 
tain that in all these cases the occasion 
on which they have been discovered in 
possession of cocaine is not really the 
first time they Jiave been in such posses- 
sion. 

We are satisfied that the sentence is 
totally inadequate, and we enliance it to 
one of six months’ rigorous imprisonment 
each. The fine already imio .ed is to 
stand. 

R. M. /r . K . 0 rde r a cco rd i iKjhjn 

1930 Cr. Cases 35 

{AHahahad) 

Young and Sen, JJ. 

Sultan and others — Appellants. 

V, 

Emperor -Opposite Party, 

Criminal Appeal No. 493 of 1929, De- 
cided on 3()fch August 1929, irom order of 
Addl. Ses.s-Judge, Meerut, D/-‘10th ^May 
1929. 

Penal Code, S. 366-~Scope — Underlying 
policy is to throw protection over minor 
girU — * Consent of girl does not exonerate 
seducer. • 

Section 3G6 is an aggravated form of S. 353. 
The consent of the girl does not exonerate the 
seducer. The underlyii^g policy of.thfs soctiou 
is to uphold Che Liwful authority of parents 
or guardians over their minor wards, sfeo tiferoW 
a ring of protection over- the girls themselves’* 
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to penali se sexual commerce on the part of 
^ persons who corrupt or atteznpt to corrupt the 
morals of minor girls by tating improper ad- 
vantage of their youth and inexperience. 

/ , [P87C1] 

K. 0. Carman — for Appellants. 

n. S. Bajpai — for the Crown, 

Judgment. — Sultan, Mohammad 
Baksh, Allah Baksh, Ismail, and Kala 
were committed to take their trial before 
the learned Sessions Judge of Muzaffar- 
&agar under S. 366, 1. P. C. Bundu was 
committed under S. 368 of the said Code. 
The learned Sessions Judge has con- 
victed all of them and sentenced them 
to four years’ rigorous imprisonment 
each. 

The first five accused persons were 
charged with the offence of kidnapping, 
Mt. Jamila, a girl, alleged to be under 16 
years of age from the lawful gurdianship 
of her father Mohammad Qazim with in- 
tent that she might be seduced to illicit 
intercourse. The offence is said to have 
been committed in mauza Khudda in the 
district of Muzaffarnagar on or about 5th 
May 1928. 

Bundu was charged with the offence 
of wrongfully concealing Mt. Jamila in 
his house at village Dadheru for nearly 
two months from 5th May 1928 with the 
knowledge that Mt. Jamila was a kid- 
napped girl. 

There was considerable social disparity 
between Mohammad Qazim and the ac- 
cused, the former being a Sheikhzada 
and the latter being Garhas by caste. 

The case for the prosecution was that 
Mt. Jamila was an unmarried girl below 
16 years of age, that she had twice 
eloped with Sultan during the temporary 
absence of her father from home ; that 
the final elopement took place on 5th May 
1928 with Sultan and that the four other 
accused excepting Bundu were associated 
with Sultan in kidnapping the girl. 

Sultan is the nephew of Mohammad 
Baksh, Allah Baksh and Mohammad 
Baksh s sisters are married in the same 
family. Bundu’s uncle’s daughter is 
married to Siddiq, the own brotlier of 
Sultan. Ismail alias Billi and Allah 
Baksh are close friends. 

Qazim’s household consisted of him- 
self, his daughter Jamila and a step- 
daughter Mt. Mahfuzan, aged 10 or 11 
years, who was given in matriage to 
Qazijn’s^son'Nawab. Qazim appears to 
have been a man with a religious turn of 
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mind whose time was mostly spent ip 
prayers and meditations and who did 
not take much interest in mundane 
affairs. The result was that there was 
no discipline in his ^lousehold and Mt. 
Jam'ila was practically left* fi;ee to sport 
as she pleased. 

Sultan is a young man aged abopt 21 
years. He lived in a house with an en- 
closure, next door to Qazim's. He had 
access to Qazim’s house without any let 
or hindrance. No parda was observed 
with him. Mt. Jamila and Sultan came* 
to know each other about a year or six 
months before the alleged occurrence. 
They fell in love and their love grew 
into an infatuation. 

One of the neighbours tpld Qazim-. 
about Sultan’ visits. Qazim said : “It 
does not matter.” The voice of scandal 
was not silent but : 

Qazim did not care for ‘the talk in the 
village.*’ 

While Qazim was away .at Saharan- 
pur, Sultan took away Mt. Jamila with 
him to Meerut and returned after three 
days. Mt. Jamila was dressed in male 
attire. The next day, Ghasita^ brother- 
in-law of Qazim attempted* to take Mt. 
Jamila to his house in Chhappar. He 
put her into a bullock cart but Sultan 
and Kala arrived on the scene. Kala. 
caught hold of Ghasita anff Sultan drag- 
ged Mt. Jamila away. She returned^ 
however, at about 8 p. m. When this 
matter was brought to the nqtice of Qa* 
zim, he abused Mt. Jamila and took her 
to task. He also threatened to get her 
seducer and his confiderates condignly 
punished. 

It is remarkable, however, that Qazim- 
lodged no report to the police nor insti- 
tuted any complaint aboih either of these 
two incidents. 

The last elopement took place the 
same day, namely 6th May 1928, after 
Qazim had left his house to say his Isha 
prayers. This infuriated Qazim. It is 
true that he did not make any report at 
the police station but a formal complaint 
was instituted in the Court of a Magis- 
trate against the first five accused per- 
sons under S. 366, I. P. C., on 12th May 
1928. Qazim backed his complaint by 
his deposition, which was recorded on 
14th May 1928. 

Qazim died under very tragic circum- 
stances on 7th July 1928 and the ques- 
tion as to how he met4iis death -is the^ 
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subject of enquiry in the connected ap- 
peal. 9 

The defence was that Mt. Jamila had 
been given in marriage^ to Sultan by Qa- 
zim hipiselfjlihat s!ie was over 16 years 
of age on* 5th Msry 1928 and that the 
offence of kidnapping under S.*366, 1. P. 
0., had not been committed. Bundu de- 
nied having concealed Mt. Jamila in his 
liouse. 

Mt. Jamila was examined in the case 
as a witness for the defence on 4th 
April 1929. She says she is the lawful 
wife of Sultan and that her age is bet- 
ween 17 and 18 years. 

The judgment of the Court below is a 
documentgof portentous length, teeming 
with repetitions, irrelevant matters and 
with many deductions, which are either 
illogical or are non sequitor. Now and 
agaip, ingenious attempts have been 
made either to explain away or to water 
down points which tell against the prose- 
cution. This was absolutely unjustified 
and this minimises the value of a judg- 
ment which is otherwise a monument of 
industry# What appears to have hap- 
pened is thfiPt upon a consideration of 
certain features of the case, the learned 
’ Judge was morally convinced of the guilt 
of the accused ; and this moral convic- 
tion warped his judicial vision to such 
an extent that he failed to view the evi- 
,dence in its true perspective. 

The leaVned Sessions Judge found that 
Mt. Jamifa was not the ^vedded wife of 
Sultan, that she was below 16 years of 
age on 5th May 1928, and that all the 
accused persons were guilty of the of- 
fence of which they stood charged. 

It may be observed here that S. 366, 
ll. P. C., is an aggravated form of S. 363, 
J. P. C. The consent of the girl does not 
(exonerate the seducer. The underlying 
ix^olicy of the section is (l) to uphold the 
jlawful authority of parents or guardians 
iover their minor wards ; (2) to throw a 
(ring of protection round the girls them- 
jselves and (3) to jjenalise sexual com- 
imerce*on the part of ‘persons, who cor- 
jrupt, or attempt to corrupt, the morals*of 
|the tumor girls by talking improper ad- 
ivantage of their youth and inexperience, 

* The learned Sessions Judge has given 
excellent reasons for holding that Mt. 
JamAa was not married to Sultan. This 
finding is supported by the evidence of 
witnesses, who were in a^ i)osition to 


V. Emperor 37 

know ; and alsk by the probabilities of 
the case. • 

Mohammibd Qazim, be^nging as lie 
did to the old scho&l of t nought, could 
never have dreamt to give his daughter 
in marriage to a Garha. It is difficult to 
conceive the idea of his officiating^ as 
Qazi on the occasion of his daughter’s 
marriage. 

Certain Qazi’s registers have been i)rc#- 
duced, but they contain no entry in sup- 
X)ort of this marriage. Defendants’ wit- 
nesses have told a farrago of lies and 
have been rightly disbelieved by the 
Court below. We endorse the finding of 
the trial Court on this point and hold 
that there was no marriage. 

There is no direct evidence on the 
record that Sultan or any of his 
four associates kidnapped Mt. Jamila, 
At the time of the alleged kidnapping, 
Qazim was away from home. Mt. Mah- 
fuzan, the only other inmate of the 
house was in another part of the house 
easing herself. Mt. Mahfuzan heard cer- 
tain whispers. We do not know w^hat 
Cliese whispers were about. We do not 
know whose whispers they were. When 
she came inside the house, she discover- 
ed that Mt. Jamila was gone. 

That Mt. Jamila eloi^ed with Sultan 
is a settled fact. It is not unlikely that 
Mt. Jamila, in response to her own pas- 
sion for Sultan singed her wings. It is 
equally probable that Sultan allured her 
with his seducer’s voice. What ijart the 
other accused i)ersons played cannot be 
predicated with certainty, the evidence 
on the point being vague and cloudy. 
It has been suggested that all^ these per- 
sons liad conspired with Sultan. It is 
said that on a particular date as Qazim 
and his i)arty were returning from the 
Court of the Magistrate in Muzaffarna- 
gar, Qazim demanded the restitution of 
his daughter to him. He held out the 
threat that if the daughter was not res- 
tored, the case against the accused per- 
sons “ will be prosecuted to the bitter 
end.” Ismail is said to have retorted 
that he did not care, as he would wipe 
Qazim out and install Mt. Jamila and 
Sultan in Qazim’s house. Sometimes be- 
fore Mt. Jamila*!s elopement, Nawab son 
of Qazim had run away with one Mt, 
Khatoon, daughter of Lala Garha. Is- 
mail and jMlah Bakhsh are said to have 
remarked at the village p^^ncfiayat, 
which was held over Mt. Jamila*s elope- 
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ment that Mt. Jamila had been kid- 
napped by the Garhas by way of retri- 
butive justice. * ^ 

The story seems plausible but it is un- 
safe to accept the statement of Ghulani 
Muhammad Mukhia who has told a 
string of lies and is not a disinterested 
witfiess. (After considering the evidence 
and holding that the other four accused 
\^ere not proved to have joined Sultan 
in kidnapping Mt. Jamila and that Mt. 
Jamila was not i)roved to have been be- 
low 16 years on 6tli May 1928, their 
tiordhsips proceeded.) The charge, there- 
fore, fails against all the accused jiersons 
including Bundu. The evidence disclosepr 
that Mt. Jamila lived in the house of 
Bundu without the least attempt to con- 
ceal the fact. Mt. Jamila being over 16 
years of age, there could bo no offence 
of kidnap])ing with reference to her. The 
lease under S. 368, 1.P.C., against Bundu 
therefore fails. 

In the result we allow the a])peal, set 
aside the convictions and sentences and 
direct that Kala be immediately relea- 
sed and the other five accused persons he 
released unless they are wanted in some 
other case. 

K . M . , K . Ap p/v/ / a I Imirrl, 

1930 Cr. Cases 38 

(Patna) 

Magpijerson, J. 

Bechu Sin(jh and other h — Accused — 
Petitioners. 

v, 

Emj)eroi — Oi)i)osite Party. 

Criminal Revn. No. 277 of 1929, Deci- 
ded on l(\th Juno 1929, from order of 
Asst. Magistrate, Gaya, D/- 16th March 
1929, 

Criminal P. C., S. 423 (1) (b) — Setting 
aside conviction on one charge while affir- 
mance on others- -Non-reduction of sentence 
does not amount to enhancement. 

It (loos not follow that if the conviction on 
one of the several charges in a trial is act aside 
while one or more others an'- aflirined there 
must necessarily he a reduction of sentence. 
It depends upon the particular circumstiinees of 
the case whether the retention of the sentence 
awarded by the trial Court constitutes an Cu- 
ban cement ■ of the S3nt.nic3. iP 39 C Ij 

5. 3/. Gupta — for Petitioners. 

JV. X, Prasad II — for*the Crown. 

Judgment. — This application is direc- 
ted against the order of the District 
Magistrate of Gaya who in appeal upheld 
the coWidtiott of the petitioner under 
S. 323, Penal Code, and maintained the 


sentence of imprisonment for three weeks 
and fine of Bs. 25 upon each of them^ 
which the trial Court had passed under 
S. 147, L P. C, The trial Court had con- 
victed them under Ssf 147 o-nd 323 but 
passed sentence under S. 147 only and 
expressly'did not pass any separate sen- 
tence under S. 323. * 

In support of the rule it is contended^, 
first, that the sentence passed in appeal 
is illegal as it is an enhancement of 
sentence; and, secondly, that the con- 
viction ought not to be maintained be- 
cause practically all the evidence went 
to show that not only the three peti- 
tioners but also five other persons who 
were also convicted along with them 
under B. 147 and lined Rs. 2?) by the 
trial Court were participants in the of- 
fence of rioting ot which the appellate 
Court acquitted all the accused. 

As to the second plea, it cannot • pre- 
vail. It is clear that tlie appellate 
Court laying s])ecial stress on certain 
facts, such as the sancha recorded at the 
thana from the chaukidar after the latter 
had talked with Sheobalak, the injured 
man, and the unreliability the civil 
Court i)con, entertained doubts as to 
whether the minor accused assisted or. 
accompanied the present petitioners 
when, as the Court found, ‘the latter as- 
salted Sheobalak, that is to say, the 
learned District Magistrate held that the 
charge of rioting could not be ^sustained* 
because as many as five person^ were not- 
found to he concerned. He did not dis- 
trust the prosecution story fundamen- 
tally but only in a detail. The convic- 
tion under S. 323 is sound. 

As to the first point, an appellate Court 
is under S. 423 (1) (b), Orimiiial P. C. 
empow’ered to alter the finding maintain- 
ing the sentence. For the Crowm it is 
contended that that is what has been 
done in the present case. On behalf of 
tlic petitioners Mr. Gupta urges that in 
reality the District Magistrate has effec- 
ted an enhancement of sentence such as 
only the High Court can make. He relies 
upon the decisions in Bamzan Kunjra v. 
Bavikhclowan Chowhe (1) and Queen 
Empress v. Hanvia (2). The question 
really is whether an apparent mainte- 
nance of the sentence is a real enhance- 
ment of it. Manifestly it dots not fol- 
low that if the conviction on one of 

a) [1897124 Cah 816. o ' 

(2) riS£>6] 22 Bom. 760. 
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several charges in a trial is set aside 
while one or mofe others are afl&rmed, 
there must t^ecessal'ily be a reduction of 
sentence. It depends on the circum- 
stances of tl^ particular case whether 
the refenWon of .the sentence awarded 
by the trial Court constitute* an en- 
hancement of sentence. The present 
case presents no difficulty. Here eight 
persons including the petitioners were 
found guilty of rioting with the common 
object of rescuing attached cattle and 
the petitioners with the further offence 
of voluntarily causing hurt to the de- 
cree-holder’s servant. The fact that for 
the same offence under S. 147, the xjeti- 
tioners were sentenced to imprisonment 
and line \fhereas their co-accused were 
sentenced to fine only though there was 
no differentiation in degree of guilt, 
shows that the Magistrate whilst stating 
that die did not pass a separate sentence 
under S. 323 actually x)assed under S. 147 
a combined sentence for the two offences 
It is also clear that in this combination 
the sentence of fine represents the guilt 
under S. 147. Accordingly the apparent 
mairitentfnce of the sentence upon the 
alteration of*thc finding was in reality 
. an enhancement and was ultra vires. 

This Court will now pass the sentence 
which the lower Court ought to have 
passed, that is to say, the sentence of tine 
is set aside. The rule is thus made ab- 
•solute in part. The i)etitioners must sur- 
render to hndergo the unexpired portion 
of their sentences. 

The attention of the District Judge is 
drawn to the misconduct of the civil 
Court peon Nur Muhammad in respect of 
the evidence he gave. 

v.n/.if.K. • Ilnlo maclr absolute. 
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{Allahabad) 

Ren, J. 

Alayar Ax)plicant. 

V. 

Opposite Party. 

Criminal Revn. No. 470 of 1929, Deci- 
on 27th August 1929, from an order of 
Sess. Judge, Jhansi, D/-, 23rd May 1929. 

(a) Criminal P. C. S. 439— Consideration 
of evidence is not question of law — Practice 
— Evidence. , 

Where both the parties have tendered f«vi- 
dence {he question of weight is not a qiiostioii 
of law . • fP 4 01] 

(b) Criminal P. C., S, 110— Section is in- 
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tended to, put curb pn persons dangerous ta 
society. | 

S, 110 is intended Jto put# a curb upon the 
activities of persons who set the ball of discord 
in motion and try to create oo foment dissen- 
sions between man and man or between one 
community and another in matters which result 
in or have a tendency to result in breach of 
X^eace. [P 40(5*1,2] 

Zahur Ahmad — for Applicant. 

M. Waliullah — for the Crown. 
Judgment. — On 18th March 1929» 
Mr. Browne, the learned District Magis- 
trate of Jalaun, directed .that Alayar 
Khan, the apidicant, should under S. 110, 
Criminal P. C. execute a bond for Rs. 
2,000 with two sureties in Rs. 2,000 each 
\o be of good behaviour for a term of 
one year, lie axipealed to the learned 
Sessions Judge who set aside the finding 
of the trial Court so far as it related to 
the charge under S. ILO (d) but main- 
tained the findings in other respects. 
The learned Ressions Judge observed 
that in view of the dangerous activities 
of the appellant in communal matters, 
he was not reduce the 

security. Alayar Khan has applied for 
revision to this Court. 

Alayar Khan is a man of considerable 
influence at Konch and is a member of 
the Municipal Board. The township of 
Konch is torn by factions. The neces- 
sary consecxuonce is political difforoncos 
and communal dissensions. 

Notice was issued to him to show 
cause as to why he should not he bound 
<)ver inasmuch as : 

(1) he habitually cheats, commits ex- 
tortion and counterfeits coins and cur- 
rency notes: 

(2) ho Jiabitually commits ^nd abets 
the commission of offences involving a 
broach of the peace: 

(3) ho is so desparate and dangerous 
as to render his being at large without 
security hazardous to the community. 

Forty-eight witnesses were examined 
before the trial Court to prove these al- 
legations. The applicant appears to have 
been convicted under Ss. 147, 149 and 
325, I. P. C. on 26th August 1915 and 
sentenced to term of imprisonment which 
was reduced in ai)peal by the High 
Court. He was* also bound over under 
S. 107, Criminal P, C. On 9th March 
1928, he was bound over for one year 
under R. 107, Criminal P. C. The trial 
Court in an elaborate judgment, edhsist- 
ing of 70 type- written x)age8 arrived afc 
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. tjbe ooQclusion tbai; Alauar Khan habi- 
tually commits cheating^nd extortion; 
habitually commits and attempts to 
commit, andrabets * the commission of 
offences involving a breach of the peace 
specially in connexion with religious 
riots and is so desparate and dangerous 
that* his being at large without security 
is hazardous to the .community. The 
Iparned Sessions Judge on appeal held 
that the evidence of general repute was 
not sufficient to establish tlie charge 
relating to cheating and 'extortion as no 
specific acts had been proved. He main- 
tained the finding and the order of the 
Court below on the other counts. • 

The learned Sessions Judge observe? 
as follows : 

“My opinion, after carefully examining th^ 
evidence on the record, is that the ovidcjico o^ 
general repute given by the witnesses for the 
prosecution, taken in combination with the 
specific instances proved, establishes that 
Alayar Khaii is a fomeutor of communal 
discord, and that he likes to excite trouble and 
create bad blood. The fomenting of communal 
trouble amounts to an abetment of offences cal- 
culated to involve a breach of the peace. My 
impression from the evidence is that Alayar 
Khan is a firebrand of a dangerous typo. A 
man who stirs up communal enmity and who 
does and says things which must inevitabh 
create such enmity is clearly an instigator and 
thus an abettor of offences involving a breach 
of the peace, A man of this character is a 
danger to society and should undoubtedly bo 
made to give security,” 

This Court has considerable hesitation 
in going into the merits of a case under 
S. 110, Criminal P. C., unless the Court 
below in dealing with the evidence has 
made a material departure from legal 
principles. I have been refeiied to the 
evidence ©n the record and have consider- 
ed the criticisms of the learned counsel 
for the applicant. I do not think that 
the Court below has erred in admitting 
evidence which ought to have been ex- 
cluded or in ignoring evidence w’hich 
might have told in favour of the accused. 
Where both the parties have tendered 
evidence, the question of weight is not u 
question of law. 

The applicant has been carrying 
his game amongst people whose passions 
and prejudices are easily roused and who 
p’e driven to lawlessness by his sinister 
influence. He is a menace to the com- 
munity to which he belongs and to the 
social ordhr generally. « 

8e<ifcio» 110, Criminal P. C., is intended 
to put a curb upon the activities of j^ei^sons 


V^Jho set the ball of discord inr motioil 
and try to create or foment dissensions, 
between man arid man or ketw'een one' 
community and another in matters which 
result in or have a id)idenG|r to result in 
breach of the peace. • Alaj’^af K&an de- 
served to* be dealt with a strong l^and. 
Accepting the finding of the Court below, 
I hold that the order passed against Jhe 
applicant was fully 'justified. I reject 
the application. 

R.M./k.K. Application rejected. 
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[Allahabad) 

Young and Sen, JJ. 

Emperor 

V. * 

Mohammad IsraiJ — Accused. 

Criminal Appeal No. 416 of 1929, De- 
cided on 22nd August 1929, from order 
of Soss. and Sub-Judge, Allahabad*, D/- 
15th February 1929. 

(a) Criminal P. C., S. 297 — Charge to jury 
— Judge is bound to explain law with clear- 
ness and distinctness. 

A Judge is bound to explain the law to the 
jury with clearness and distinctness and 
failure to do so prejudices the trEl. Where 
the Judge withholds from the •jury the legal 
assistance, the assistance in points of- law, 
which the case demands, ho fails in his duty.* 
So also the Judge ought not to omit to ^ate 
in his charge that if the jury entertains a 
reasonable doubt as to the guilt of Jho accused 
they are bound to return the verdict that the 
accused is not guilty. [P 41 C 2] 

(b) Criminal P. C,, S. 418 — Misdirection oi* 
nondirection is matter of law. ' 

Where there has been a trial 'by jury the 
appeal has to be confined within the" restricted 
limits prescribed by the legislature. Misdirec- 
tion or non-diroction is a matter of law. If 
the verdict of the jur> has been influenced by 
ovidenco which was inadmissible or proceeds 
upon no evidence at all, this is a matter of law. 
If this defect has affected the Crown or the 
accused prejudicially the order passed by the 
Court below ought to be set aside [P 42 C 1] 

U. S, Bajpai — for the Crown. 

Mohammad Hussain — for Accused. 

Judgment. — Mohammad Israil was 
committed to the Court of Sessions to 
take his trial under Ss. 380 and 467, 
I. P, C. The trial was held with the 
aid of a jury. The verdict of the jui’y was 
that Mohammad Israil was not guiity of 
theft under S, 380, I. P. C., butibhat he 
was guilty of lorgery under S. 467, 

I. P. C. ^ The Sessions Judge accepted 
the verdict of the jury in its entirety. 
In the result, he acquitted Mohammad 
Israil of the offence theft hut con- 
victed him under S. 467, I. P, 0., and 
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'Sentenced him to one year’s rigorous im- 
prisonment and a ^ne of Es. 1,000 or in 
default to uiriergo six months’ rigorous 
imprisonment. 

The order jof thd Sessions Judge ‘has 
been cTialFenged by the Local Govern- 
ment^ which has preferred an appeal to 
this Court against the af*.quittal of Mo- 
hapimad Israil on the charge of theft 
and by Mohammad Israil against his con- 
viction under S. 467, T.P.C. 

There is a firm of the name of Moham- 
mad Sami Abdul Hakim at Allahabad, 
which held two hundis in due counse 
one of which was for Es, 500 and the 
other for Es. 365. These bundles were 
endorsed in favour of Jawaharmal 
Lachmi Nfifrain, their Bombay agents for 
collection; but the hundis never reached 
the latter firm. 

The case set up by the Crown was 
that • the hundis were put inside an 
envelope with a view to being posted to 
Bombay, that the envelope mysteriously 
disappeared, either from the office of 
Mohammad Sami Abdul Hakim or some- 
where in the course of transit and that 
it never i^ach^d the firm of Jawaharmal 
Lachmi Narain. It was a later discovery 
that the bundles had come into the pos- 
session of Mohammad Israil, who nego- 
tiated them afid collected the money. 

The case for the prosecution was that 
the accused had obtained possession of 
the hundi^ by dishonest means and that 
he was gujjty of theft. 

The charge of forgery was founded 
upon the fact that the accused had obli- 
terated or effaced the original endorse- 
ment in favour of Jawaharmal Lachmi 
Narain and had entered the name of 
Abdul Hamid "Mohammad Sami there 
being no firm of that name. 

The charge framed by Mr.A.B. Hardie, 
the committing Magistrate was not hap- 
pily worded. It embraced two distinct 
offences under the second count: 

(l) Forging the signature of Abdul 
Hamid on the hundi Ex.2, and (2) selling 
the said hundi to one Lala Parsotam 
Das. • 

The ^ccused admits that he w^as in 
possession of the hundis and that he 
negotiated them but he contended that 
Abdul Hakim son of Mohammad Sami 
was indebted to him for Es. 900 and 
that ift satisfaction of this debt, he had 
transferred the two hundis to him. 

The charge to the jury by the Sessions 
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and Subordinate Judge, Mr, Eup Kishun 
Agha has been adveraely criticized by 
the counsel, appearing for the Crown 
and also by the counsel for* Mohammad 
Israil. The common ground is that the 
charge is vitiated by misdirections and 
non-directions, which misled the jury 
and resulted in a miscarriage of justice. 

The heads of the criticism need not be 
noticed in detail. The learned Judg3 
has not only travelled outside the record 
but has confounded the identity of one 
of the witnesses Shamsuddin examined 
in Court wMth another of the same name, 
wdio was not before the Court and was 
never examined. But this is not all. 
The learned Judge has not explained to 
the jury the necessary ingredients of the 
offences under Ss. 380 and 467, 1, P. C. 
The constituent elements of the two 
offences were essentially different. The 
learned Judge was bound to explain the 
law w'ith clearness and distinctness and 
his failure to do so has seriously preju-' 
diced the trial. The result of the omis-| 
sion has produced a hopeless confusion* 
in the minds of the jury. The charges 
of theft and of forgery, in view' of the 
l)eculiar features of the case, were inter- 
dependent in certain respects and inex- 
tricably mixed up in other respects. The 
learned Judge failed in his duties by 
withholding from the jury the legal as- 
sistance, the assistance in points of law, 
which the case demanded. The conse- 
quence of tliis omission w'as almost 
inevitable. We are faced w'ith an asto- 
nishing verdict that Mohammad Israil is' 

' not guilty of theft, as Abdul Hakim had 
delivered the hundis to him ajid w'ith 
the further verdict that he is guilty of 
tlie offence under S. 467, 1. P. C. It is 
another astonishing feature that the 
learned Judge did not apply his mind to 
the nature and effect of the findings by j 
the jury and accepted them w'ithout any 
discrimination or hesitation. 

The Sessions Judge ought not to have' 
omitted to state in his charge that if the 
jury entertained a reasonable doubt as 
to the guilt of the accused, they were 
bound to return a verdict that the ac- 
cused was not guilty* This principle 
ought to have bedn clearly placed before 
the jury and, in fact, emphasised. 

This appears to be the second case, in 
the course of the week in Vhich, to our 
extreme regret, this omission ffas ^been 
conspicuously noticed in Mr. Eup Kishun 
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Agha's charge to the jury. Vl/e hope 
that our observation will be kept in 
view and thi& defect frozij the charge 
avoided in fy/ure, • 

We do not think that this is a proper 
case in which the guilt or innocence of 
the accused should be determined by 
this Court on the merits. Under S. 418, 
Criminal P. C: 

“An appeal ni a V lie on a matter of fact as 
tvell as a matter of law except where the trial 
was by jury in which case the appeal shall lie 
on a matter of law only.” 

Where there lias been a trial by jury; 
the appeal has to he confined within the 
restricted limits, lU’escribed by tlie legis- 
lature. Misdirection or non-direction 
is a matter of law. If the verdict of the 
jury has been influenced by evidence, 
wliich was inadmissible or proceeds upon 
jno evidence at all, this is a matter of 
llaw. If this defect has alYeeted the 
jCrown or the accused prejudicially, tlie 
jorder passed by the Court below ought 
'to be set aside. 

We are convinced that in the present 
case, there has been no proper trial and 
we are of opinion that this case should 
go back for a fresh trial before a Judge 
other than Mr. Rup Kishun Agha and 
that the case should be tried with the 
aid of a fresh jury. We direct accord- 
ingly. 

The learned Sessions Judge of Allaha- 
bad may either try the case himself or 
send the case to a competent tribunal for 
trial. 

R.M./l^.K, rcmanchuL 
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,, {Allahabad) 

Sen, J. 

Ga u ri S k a nka i — Accused . 

V. 

Emperoi — Oi)posite Party. 

Criminal Kef. No. 591 of 1929, Decided 
on 2n(l September 1929, made by Sess, 
•Judge, Allahabad, D/- 23rd July 1929. 

(at Jurisdiction — Civil Court — Civil Court 
is the only forum for determining suit re- 
nting to property between Municipal 
Board and private individual' -^U. P. Munici- 
palities Act, S. 265. 

Where there is ii chvsh between ^NfunicipT.! 
Board on one side and a private individual on 
the other witli reference t(f some property the; 
matter has to be adjudicated tiy the civil 
Court which is the onl\ forum fcir determining 
the title. ’ The J^traightforward course in such 
ft cas^ is institution of a suit in the civil 
Court. Tlie remedy provided by S. 265 moy be 
cheap, swift and within a certain range efEcc- 
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live. S. 266, however, is not intended to arm 
a Municipal Board wiih spowors to disturb the 
posse.ssion of apy person, who asserts a lawful 
title to the property in controversy. 

[P 42 C 2. P 43 C 1] 
(1\) Evidence Act, Si. SS-^Document nei> 
ther shcuirn to be prepared b/ PHblia servant 
nor showjj as forming Ithe act or record of 
public officer is inadmissible — Evidence 
Act S. 74. 

Where a record plan has not been shown to 
be prepared by a public servant in the discharge 
of his official duty or by any other person in 
pursuance of his duty specially enjoined by 
the law of the country, nor has it been estab- 
lished by evidence that the said document form- 
ed the act or record of the act of public officers 
within the meaning of S. 74, the record plan 
cannot be admitted in evidence cither under 
S. 35 or S. 74 in the absence of proper evidence 
and of necessary particulars. [P 4H C 1] 

(c) U. P. Municipalities Ac^ S. 265 — 
Crown has to prove that disputed site forms 
part of public street. 

The onus of proving that the site in dispi^te 
is a public stnu't or part of a public street lies 
upon the Crown. FE^ 43 C ll 

(d) Evidence Act, S. 36 — Site-plan pre- 
pared for a case has very little probative 
value on question of title. 

A site plan prepared for the purpos(?s of a case 
can haven very little probative value on the 
question of title. Entries in such documents 
in support of title of a Municipal Board are 
no more tlian admission in favour (ft the Board 
and are not relevant. * [1* 43 C 2] 

(e) U. P. Municipalities Act— Fact of 

Municipal Board demolishing Chabutra does 
not amount to assertion of title. * 

The fact that a MunicipssJ Bo.'^rd has oir 
several occasions doinolished a chabutra con- 
structed by a party on the disputed land and 
realised the cost does not amount even to an 
assertion of title on the part of the Municipal 
Board and is absolutely inconclusive. [P 43 C 2J 
Judgment. — Tliis is a reference by 
Mr. Rup Kishan Agha, Ofliciating Ses- 
sions Judge of Allahabad, recommend- 
ing that the conviction of one Gauri 
Shankar Singh under S. 265, Munici- 
palities Act, he set aside# 

This case is a typical example of 
aggressiveness on the part of a Munici- 
l)al Boaid with a view to establish a 
claim to property, the title to which is 
in dispute. S. 265, Munici))alities Act,, 
has its use ; but not unoften the 
l)o\vers conferred hy the section are 
abused, Tliis is to be strongly deprecated. 
W'here there is a clash betjveen a' 
Municipal Board on the one side and a' 
private individual on the other Wth re-; 
ference to some property, the matter hasj 
got to be adjudicated by the civil Court| 
which is the only forum for* determining! 
the title. The straightforward course inj 
such a case is the institution of a suit in| 
the civil Court. The remedy provided! 
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by S, 266, Municipalities Act, may be 
jCheap, swift and wjthin a <jertain range 
.effective. The section, however, was 
never intended to arm a Municipal 
iBoard with pf)wers*to disturb the posses- 
■sion of an/ person*who asserts a lawful, 
title jio the property in controv*ersy. 

Garfri Shankar Singh was convicted 
by,a Bench of Honorary Magistrates on 
12th December 1928, under S. 265, Muni- 
cipalities Act, and sentenced to a line of 
Rs. 2. The head and front of his offence 
is that he tied his cow on a piece of land 
which is in the immediate vicinity of his 
house but which the Municipal Board 
claims as part of a public lane. The title 
to tliis i)ieco of land is disputed. 
Gaiiri Shan*kar Singh denied that it was 
part of a public lane, asserted his own 
title to the same and alleged that the 
land belonged to him and was his sahan 
darwaza. The trial Court describes the 
l)roperty as a blind lane throgh which 
other persons pass. The appellate Court 
agrees with the trial Court that it is a 
blind lane which is used by the occupants 
of two other houses hearing the Munici- 
pal Nos. i^^’2 ijgid 273. The learned Ses- 
sions Judge has very clearly described 
the positioii and boundary of the disput- 
ed site. 

“ It abiita on 'a public street on the west 
and there is a short narrow lane at the south 
east corner giving access to another open land 
bounded by houses Nos. 272 on the south, 
5^3 on the o^st and 274, applicant’s house, on 
the uorih. ” ^ 

The onus of proving that the site in 
Iquestion was a public street or part of a 
ipublic street lay upon the Crown. The 
'trial Court held in substance that the 
site formed i)art of a public lane. Re- 
liance was plact^d upon the record plan 
filed on behalf of the municipality. It 
has not been shown that this document 
was prepared by a public servant in the 
discharge of his official duty or by any 
other perrson in pursuance of bis duty 
pecially enjoined by the law of the 
country, nor has it been established by 
[evidence that the said document formed 
jthe act s>r record of the act of public 
/officers within the meaning of S. 74, 
Evidence Act. In the 9 ,bsence of pro- 
per evidence and of necessary particu- 
lars; the record plan could not be admit- 
ted in evidence either under S. 35 or 
under S5 74, Evidence Act. 

The 8\te plan pi'epared for the pur- 
Qses of the case can have a yery little 


Eufbbor (Sen, 3 .) 4? 

probative value. on the question of title. 
The entries in tne aforesaid documents, 
in support gf the title of ^the Municipal 
Board, are no more ’than admissions in 
favour of the Board and are not relavant. 

The fact that the Municipal Board has! 
on certain occasion in the past demoli-: 
shed a chabutra constructed by Gauri| 
Shankar Singh upon this land and reali-| 
sed the cost, does not amount even to an| 
assertion of title on the part of thei 
Municipal Board and is absolutely in-! 
conclusive. ' 

There was no justification for the 
finding by tlie trial Court upon the evi- 
dence indicated above that the property 
was a public lane. The finding is fur- 
ther vitiated by the fact that an im- 
portant title deed filed by Ciauri Shan- 
kar Singh was completely ignored by 
the trial Court. This was a document 
morotluin30 years old and produced 
from proper’ custody. The genuineness of 
this document does not appear to liave 
been challenged cither before the trial 
Court or before the Court of ai)p 0 al. 
The hitter Court refers to the document ; 
hut lays it aside with the observation 
that : 

“mcasnremouuR avo not given therein anti it 
is diflirult to say how fur it covers tho land 
in dispute, supposing it was a genuine transac- 
tion.” 

Tho judgment of the appellate Court 
is open to a further criticism that it 
fails to see tlie distinction ))etweon 
ownership and a mere right of easement. 
The ajipellate Court treats the owners or 
the occupants of the two houses Nos. 
‘272 and 273 as “a portion of the public.” 
From the fact that these occiijig-yts had 
a right to i)ass along the land in disjuite 
it concludes that the land is a ])ublic 
street. Tho learned Magistrate fails 
to see that a right of easement may have 
been acquired by the occupants of those 
two houses hut tho said right is re- 
concilable with the right of ownership 
claimed by Gouri Shankar Singh. 

I accept the reference and set aside 
the order dated 7th March 1929, affirming 
the order passed by a Bench of Hono- 
rary Magistrate on 12th December 1928. 
The fine, if paid, should be refunded. 
r.m./r.K. * Order accordingly. 
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{Allahabad) 

J Young, J. 

Jagmohan Singh and others — Appel- 
lants, 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 622 of 1929, De- 
cided on 20th August 1929, from order 
of Sess. Judge, Allahabad, D/- 13th June 
1929 

(•) ' Criminal P. C., S. 297— Where eyi- 
<dence is equally balanced Judge ought to give 
usual direction that benefit of doubt should 
be given to accused. 

Where prima facie the evidence is more or 
less equally balanced to the ordinary jury the 
Judge ought to give the usual direction to the 
jury that if they have any reasonable doubt in 
tueir minds as to the guilt of the accused they 
should give the accused the l)enefit of it. In 
such a case it is almost impossible to say that 
the omission of this very important portion of 
the charge to the jury might not affect the 
minds of the jury. [P 45 C 1] 

(b) Criminal P. C., S. 297 — For miscar- 
iriage of justice by misdirection there 
should be reasonable ground that misdirec- 
tion affected jury’s verdict. 

Miscarriage of justice through misconsidc- 
ration means that there must be a reasonable 
ground for apprehending that the* misdirection 
may have affected the jury’s verdict. Where it 
is possible that the omission of a charge under 
the particular circumstances might have affec- 
ted the minds of the jury, it is a proper case 
for retrial by another jurs* : A, I. R, 1926 All, 
429, Rel. an. ’ [P 45 C 1] 

(c) Criminal P. C., S. 297 — Judge should 
reduce charge to writing as soon as possible 
after charging jury. 

If a Judge does not write his charge before 
delivery which whenever practical is the better 
course, he should reduce the charge to writ- 
ing as soon as possible after charging the jury 
so that what he said is fresh in his mind. A 
delay inaTces it impossible for an appellate 
Court to know whether the written charge was 
really the charge which was given to the jurv. 

LP 45 C 2] 

Iqbal Ahmad, Peari La! Banerji, 
Durga Gharan Singh, Krishna Bahadur 
and Adilya Narain — for Appellants. 

Sa?ikar Saran — for the Crown. 

Judgment. — This is an api)eal by 
four persons against a conviction by the 
learned Officiating Sessions Judge of 
Allahabad and a jury under Bs. 330/34: 
and 384/34, 1. P. C. ‘ 

The appellants were found guilty for 
Voluntarily causing hflrt to extort a con- 
fession and money, and for house tres- 
pass. As this was a jurv case, the aj)- 
peUants''can only 'succeed if they can 
show ftiat there has been any misdirec- 
tion. by the learned Judge to the jury 
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which basin fact occasioned a miscarriage 
of justice. She prosecution story was 
that four Koals were seized by the ac- 
cused, who were oflicjals of the Manda 
estate, and that they were^iit tq torture 
and beaten in order to* make tfiem confess 
that they had cut the barley produce of 
one Ram Partab. The defence evidence 
was that the whole story of the prosecu- 
tion was mythical, and the defence called 
several witnesses to say that they had 
been present.all the day in question with 
the accused and that no such thing took 
place. 

The points made by Mr. Iqbal Ahmad, 
the counsel for the appellants in this 
case, are that there was misdirection in 
that, firstly, the learned Judge summed 
up in too summary a manner the 
dence for the prosecution. I do not like 
to criticise the summing up of an ex- 
perienced Judge such as the learned Offi- 
ciating Sessions Judge of Allahabad; but 
I must say I think the evidence for the 
prosecution might have been dealt with 
at greater length. 

If the criticizm of tlje charge to the 
jury had been confined to tliis point 
alone, I would not have interfered. Th-e 
next portion of the charge which has 
been criticized is that pftrt where the 
learned Officiating Sessions Judge deals 
with the evidence which he himself 
called under S. 540. He s^ays in Ms 
charge to the jury: , 

“Abdul Sattar was questioned upon* the same 
point and had made a statement to the effect 
that no enquiry had been made by the Manda 
estate.” 

I have been referred to the evidence 
on this point, and it is not quite correct 
to say that this witness said this. What 
he did say was that it was not within 
his knowledge that an enquiry had been 
made, which is quite a different matter. 
The Judge himself deals * rather severely 
with the defence evidence upon this 
point, and it is quite possible that this 
misdirection might have had some effect 
upon the minds of the jury. ^ 

The third and last point is ^that the 
learned Officiating Sessions Judge failed 
altogether to give the usual direction to 
the jury, that if they had any reasodable 
doubt in their minds as to !he guilt of the 
accused, they should give the accused the 
benefit of it. It is,^con(»ivable that in some 
cases suc|;l an omission might not necea* 
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sarily be vital. If, for instance, the evi- 
dence for the pi’osecution was over- 
whelming, so that* no reasonable jury 
could possibly have any doubt, or where 
it would be unlikelj^ that a jury would 
have aay c^outt on the matter, in such 
cases I think it is clear that tiie mere 
omission of this ordinary direction would 
not amount to such a misdirection that 
it might be said that there had been a 
miscarriage of justice. In this case, 
however, I am influenced by a statement 
of the learned Judge himself where he 
says: 

“Turning next to the evidence for the defence, 
it is apparently as strong as the evidence on 
the other side.” 

This means that prima facie to the 
[Ordinary jtfry the evidence was more or 
|less equally balanced. In such a case, it 
is almost impossible to say that the 
jomission of this vei’y imxiortant portion 
of the charge to the jury might not have 
affected the minds of the jury. I have 
to consider in this case whether the mis- 
direction was such as actually did occa- 
sion a miscarriage of justice. As to the 
definition of what a miscarriage of 
justice wSuld bef I am in agreement with 
the judgment of Daniels, J. in the case of 
Chiraji v.^Akasi (1), at p. 510 he says: 

“Jt moans that there must be a reasonable 
ground for apprehending that the misdiroctioii 
imay have affected the jury’s verdict.” 

I think it is possible to say in this 
case that the omission of this charge 
|rnay, undev the circumstances of this par- 
ticular ca^e, have affected the minds 
|of the jury. Each case must be consi- 
dered on this point on its own facts. It 
is impossible to lay down any direction 
of law which will be binding in every 
case. Coming as I do to the conclusion 
tliat the jury nJay possibly have been 
affected by the omission to which I have 
just alluded, and also by the other points 
to which criticism has been directed by 
the appellants, I hold that the verdict of 
the jury cannot stand. 

It has been urged by the Government 
Pleader, that, as I have found that the 
verdict of the jury is vitiated, it is within 
the po\fer of the appellate Court to go 
through the evidence and decide the case 
as if ft were an ordinary appeal and not 
an, appeal from the verdict of tlie jury. 
I am very dgubtful if there is any war- 
rant for this contention in Ss. 418 and 
423, Cfriminal P. C. In any case I do 

(1) A.-L E. 1926 a!l m , 
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'not need to decide this point as I am 
satisfied that this is a proper case for re- 
trial by another jury. I think, under all 
the circumstances of. the cj^se, and with- 
out making the smallest reflection upon 
the learned Officiating Sessions Judge 
who tried the case, that the retrial! 
should be conducted by some other Judge. 
This case will, therefore, be sent back to 
the Sessions Judge of Allahabad to be 
tried by him or by any Judge to whom 
the Sessions Judge of Allahabad may 
send the case for trial. In the mean- 
time the apx)ellants will be admitted to 
bail to the satisfaction of the District 
Magistrate. 

In this case I have not examined the 
evidence, and express no opinion, as to 
the weight of evidence either for the pro- 
secution or the defence. Nothing that I 
have said must weigh wdth the Court 
trying the case. 

In this case there was a delay of nine 
days after the learned Judge charged the 
jury until he reduced the charge to writ- 
ing. If a Judge does not write his charge 
before delivery which, w^henever practi- 
cal, is the better course, he should re- 
duce the charge to writing as soon as 
possible after charging the jury so that! 
w’^hat he said is fresh in his mind. Af' 
delay of this character makes it impos- 
sible for an appellate Court to know 
whether the written charge was really 
the charge which was given to the jury. 

h.m./r.k. Case remanded. 

1930 Cr. Cases 45 

{Allahabad) 

Young and Sen, JJ. 

• • 

Mt. Ehuban — Appellant. 

V. 

Emperor — Oi)posite Party. 

Criminal Appeal No. 550 of 1929, D®^ 
cicled on 5tli September 1929, from a*^ 
order of the Sess. Judge, Etah, D/- 28th 
May 1929. 

(a) Evidence Act, S. 24 — Confession — De- 
finition— Confession is admission -made by 
accused. 

A confession is an admission made at any 
time by a person charged with a crime sta- 
ting or' suggesting. the inference that hf 3 com- 
mitted tho crime. * [p 48 0 2] 

(b) Evidence Acfc, S. 30 — Self-implication 
is guarantee for truth of accusation against 
co-accused. 

When the statement is self* incriminatory 
and also imiplicates a co-accusecl, the self-im- 
plication is the guarantee for the tnriih #f the 
accusayon agaiinst the co-ac< 5 used and i^ay be 
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taken to be a subatitute for the sanction of 
oath. . [P 48 C 2] 

(c) Evidence ^cl, S. 114, lllut. (b)— Evi* 
^ence of accomplice should be accepted 
wben corrob^ated in material particulars 
l>y cogent evidence. 

The statement made by an accomplice should 
be accepted when it is strongly corroborated 
in material particulars by clear and cogent 
evidence for authenticity of which is not open 
to doubt. fP 48 C 2] 

(d) Evidence Act, S. 24 — Retracted con- 
cession — Person making confession may be 
convicted when Court thinks that it is vol- 
untary and true. 

There is nothing in law to prevent a (’onrb 
from 'convicting a person upon a eonfossiou 
which has been subHefiuciitJy jrctracted, provi- 
ded that the Court is conviuced that the state- 
ment is voluntary and true. If there he an\^ 
thing from tin* barest suspicion to positive evi- 
dence that the confession has been obtained 
by threat, persuasion, etc., such confession has 
of fourse to be diseirdod. But whore a con- 
fession is made by a person who is sni juris 
before n Magistrate in an atmosphere untain- 
ted by the influence of the police or by any 
other influence and there are no suspicious 
features about it there is no roasonwhy the state- 
meiit:should not be accepted. [P 48 C 2, P 49 C 1 ! 

A, 3/. Rhawaja — for Appellant. 

U, S. Bajpai -'■(oi the Crown. 

Judgment. -- Mt. Khuban, Chanel, 
Buddha and Bhanta alias Bhagwanta 
were connnitted to the Court of Sessions 
at Etah to take their trial under S, 302, 
1. P. C. 

Mr. Iftikliar Hussain, Additional Ses- 
sions Judge who heard the case, acquit- 
ted Buddha. Chand and Bhanta. He con- 
victed Mt. Klnihan and sentenced Jier 
to -death. 

Mt. Khu])an lias aiipealed to this Court 
and the lecord lias been submitted by 
the Sessions for confirmation of sentence. 

The Local (Toveriiinent has appealed 
from tlf(? judgment acquitting Bhag- 
wanta alias Bhanta. No appeal has been 
preferred against the order of acquittal 
regarding Chand and Buddha. 

On the night between 14th and 15th 
January 1929, one Mt. Jawwa and her 
two infant daugliters aged seven years 
and five months respectively were uiur- 
dei'ed. It, is clear that tlie murder was 
effected liy more than one person. It 
was a cold-blooded murder, a murder 
premeditated, organized and executed 
\Yitli fiendisli malignity. 

Syed Mohammad Mobsin Jaffery, Suh- 
Inspector posted at the Etah Kotwali 
received information through Ishtiak Ali, 
constable, on 15th January, 1929 that 
tih® ^ior^ses of a woman and two girls 
fead been recovered from a well. The 


well was beyond the houses of Mt. Khu« 
ban and Mt. Jawwa i-decettsed and be- 
yond the octroi post.® 

There is nothing on the record to in- 
dicate the distance botweeq the w^ell and 
the house of Mt. Khuban. c " 

The bodies were sent in usual course 
to the Civil Surgeon of Etah for a post- 
mortem examination. The post-mortem 
examination was held on 16tli January 
1929. The Civil Surgeon was of opinion 
that the death of the two small girls 
was caused “possibly” by strangulation. 
In the case of Mt. Jawwa, he w^as of 
opinion that cause of death was “ pro- 
bably ” a deep wound on the neck of 
Mt. Jawwa. 

Mt. Jawwa Inid no less thar seven in- 
cised wounds. One of these was a large 
gaping incised wound 8” long from ear to 
ear cutting the neck above the laryifk, 
cutting the upper pari of aosophagus and 
deep vessels of the neck on either side 
notching the sjune behind. It is not 
impossible tliat this wound was "caused 
])y a butcher’s knife used wdtli tremen- 
dous force. Tlie four incised w’ounds on 
the fingers indicate that there *nay have 
been a stiiiggle. • 

The age of Mt. Jawwa was about 35 
years. Her first husband was Agim' 
Ullah. I'pon the latter'^; death, she 
married one Chand, who was a* different 
person from Chand the accused. Upon 
the death of tlie second husband, she ha(\ 
some connexion wdth Chand 'the accu- 
sed. She left Chand and themshe either 
liad nikah wMtii or jiassed into the keep- 
ing of Akbar, butcher, husband of Mt. 
Khuban. 

Akbar with liis wife Mt. KhuVian lived 
in one house. Mt. Jawwv^i with her chil- 
dren. one of whom was a grown up lad 
called Mall bool), lived in a different 
house. 

When Mt. Jaw wa left Chand the ac- 
cused, the latter could not be expected 
to treat the matter wdth philosophical 
equanimity. He might well have con- 
ceived a grievance against Mr. Jawwa 
on that account. 

Mt. Khuban appears to have cefheeived 
an intense hatred towards Mt. Jawwa, 
who was lier rival in the affeefton of 
her husband. 

This case is illustrative the limits 
of brutal savagery to which a woman 
may be driven whose passions have been 
roused by jealousy. • 
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On the. night; between 14th and 15th 
January 1929, thfere was a wedding, a 
butchers’ weclfling ift Barla in the dis- 
trict of Aligarh. Most, of the butchers 
of Etah had ^ne te this wedding and 
Akbar, 'tha nusbajid of Mt, Khuban 
had also joined the throng. The time 
was cf^portiine. The coast was clear. 
Mt. Khuban went to Mt. Jawwa’s 
houke and entreated her to come to her 
house and sleep for the night, as she was 
alone. The instinct of Mt. Jawwa war- 
ned her and she at first refused; but slie 
was prevailed upon by the entreaties of 
Mt. Khuban and went to Mt. Khuban s 
house with her two daughters; on this 
fateful night Mt. Jawwa and her two 
daughters iid not emerge from that 
house alive. 

The evidence of Mahboob is of some 
imijortance. lie times the first visit of 
Mt. Khuban to Mt. Jawwa’s house at 
about 10 p. m. He gives the details of 
the conversation between Mt. Khuban 
and Mt. Jawwa and how the latter was 
prevailed upon to go to Mt. Khuban ’s 
house. He is positive that his mother 
and two sitters accompanied Mt. Khuban 
to her house and did not come back in 
the morning. lie saw Mt. Khuban stan- 
ding, on the chabutra of one Pakirey. 
Mt. Khuban asked liim where lus mother 
wnis. He r*e plied that she might have 
gone somewhere. Mt. Khuban^said that 
.Alt. Jawwa might have been taken by 
some orderly peon to cook food at tlie 
house of soiAe officer. 

Mr. Jaffery, the invo.stigating officer 
' liad examined the house of Mt. Jawwa 
and he found nothing in the house to 
indicate that any murder wdth violence 
liad been comnytted there, *Ho next 
visited the house of Mt, Khuban. He 
found that the ground of a kotah and 
the thatch in front of it liad been re- 
cently plastered. He found blood stains 
on the wall of tlio kotah and blood 
marks on a corner of a doorleaf of the 
room on the inside. He also noticed 
blood marks on the patti and band of a 
cot in the kotah. He also recovered a 
.knife having faint marks of blood. He 
Jtook t\\e* earth of the wall and cut a 
Ispecimen out of the doorleaf. These 
Jw'ere. Sent to the Chemical Examiner and 
ithe Imperial Berologist in due course, 
^pon analysis, it was discovered that 
phe stains were tho|e of human blood. 

^ The above evidence is sufficient to 
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bring home the guilt to Mt. Khuban. 
She had motive for the offence. Her 
house was searched shortly after the re- 
covery of the corpses. The jecent plas- 
tering of certain x>ortions of tlio room 
and the finding of stains of human blood 
on the wall and the doorleaf of the said 
room and also on the cot are unex- 
plained. It is proved that the stains 
were of human blood and not of goat’s* 
blood which one might expect to find 
in the house of a butcher. It is further 
liroved that Mt. Khuban had decoyed 
Mt. Jawwa to her liouse and that Mt. 
Jawwa and her two infant children \vere 
ngt seen returning from the house alive. 

On 19tli January 1929, the statement 
of Mt. Khuban w^as recorded by a Magis- 
trate of the First Class under S. 164, Cri- 
minal P. C. This statememt is full of 
circumstantial details. The Magistrate, 
who took dowm the statement, .certifies 
that the statement is voluntary. There 
is nothing on the record to suggest that 
this statement w^as extorted by the police 
by threat or ill treatment or procured 
by persuasion. 

On the same day, the aforesaid Magis- 
trate recorded the statement of Bhag- 
w'anta alias Bhanta. There is nothing 
on the record to indicate that this state- 
ment was not voluntary. 

Tlie statements of Mt. Khuban and 
Bhanta agree on all material points. 
There are certain variations in the two 
statements which are ijidicative of the 
fact that the statements were not the 
result either of preconcert or tutoring.* 

Mt. Khuban states that about two or 
throe years before the murder, there was 
liason between Chand accused a*nd Mt. 
Jawwa. Mt. Jawwa gave up Chand and 
contracted an intimacy with her hus- 
liand Akbar. Rho became pregnant 
by him and Akbar mari’iecl Jier, For 
this reason, Cliand began to cherish ill- 
will. When lier husband was away from 
home, Chand sent Bhanta Ahir to her. 
Bhanta instigated Mt. Khuban to go and 
to bring Mt. Jawwa to her place to sleep 
for the night. Bhanta and Mt. Khuban 
went to take Mt. Jawwa. During her 
absence from home Chand was vsitting 
on the roof of her house in the company 
of another Ahir. When Mt. Jawwa was 
coming to the hou^e of Mt. Khuban, 
Bhanta was* at the head of the pa3?ty. 
On reaching Mt. Khuban’s houle Mt. 
Khuban took one charpai. and Mt.. , 
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was with heir two daughters went to 
sleep oh the other charpai in the same 
room. Bhanta, Chand and another 
Ahir, unnamed, kill^ed Mt, Jawwa. Mt. 
Akbari woke up and wept. Mt. Kbu- 
ban called the girl to her but Ghand 
caught hold of the girl, sent for a rope 
through Bhanta Ahir and throttled 
Akbari, Chand also killed Anwari by 
throttling her. Chand tied the dead 
^body of Mt. Jawwa into a bundle and 
made Mt. Khuban to hold the knots of 
the bundle. The three dead bodies 
were carried out of the houss in two 
bundles. When they w^ere carrying the 
bundles, Chand told her that she should 
whitewash the house so that there I5e 
no trace of blood in the house. Chand 
also told her that she should bury the 
knife with which the murder had been 
committed. She whitewashed the house 
but did not bury the knife. She washed 
the knife and kex)t it. She admits hav- 
ing shown marks of blood to the Hub- 
Inspector. She admits having pointed 
out the charpai on which the murder 
was committed. She also admits that 
she made over the knife to the Sub- 
Inspector. 

The aforesaid confession is corrobora- 
ted in material particulars. The corpses 
were found in two bundles. The house 
was found by the Sub-Insi)ector newly 
whitewashed and plastered. A blood 
stained knife was found in the house 
and this was given by Mt. Khuban to 
the Sub-Inspectoi'. The statement of 
Mt.* Khuban is self-incriminating. She 
admits having decoyed Mt. Jawwa to 
her house; she knew that Mt. Jawwa 
was gok>g to he murdered. She helped 
in the tying up of the bundles. She 
was present when Chand knifed Mt. 
Jawwa and throttled the two daughters. 
The chain Of evidence against her is 
complete. 

If ever there was a case which de- 
served capital xmnishment this was one. 
Wo dismiss Mt. Khuban’s appeal, affirm 
the conviction and sentence and direct 
that the same be carried out according 
to law. 

We are clearly of opinion that Bhag- 
wanta alias Bhanta lias been imjn’operly 
acquitted ^ by the Court below. The 
leaimed Sessions Judge was wrong in 
holding that the statement* of Mt, Khu- 
bafi uMer S. 164, Criminal P. C., was 
not a confession. We accept the defini- 


tion of confession as given by Stephen 
and which has been q^uoted in the judg- 
ment of the trial Court : 

'' A confession is an admission made at any! 
time by a person charged with a crime, stat-j 
ing r or suggesting the iiifer6nc% that he comH 
mitted the crime.** ^ • 

We have quoted the major portion of 
the statement of Mt. Khuban hnd it 
would appear from the same that the 
statement fits in with the definition* of 
“ confession ” as given by Stephen. 
The statement is self-incriminatory and 
it also implicates Bhanta. The self-im-| 
plication is the guarantee for the truth! 
of the accusation against the co-accused’ 
and may be taken to be a substitute] 
for the sanction of oath. Under S. 30, 
Evidence Act : a 

‘ ‘ When more persons than one arc being 
jointly tried fOr the same offence, and a con- 
fession made by one of such persons affoot^ing 
himself and some other of such persons is 
proved, the Court may take into consideration 
such confession as against such a person as 
well as against the person who makes such 
confessioe.** 

The confession of Mt. Khuban was 
a^ecting herself and also affecting 
Bhanta. This confession is, ^therefore, 
admissible in evidence against Bhanta. , 

Illustration (b), S. 114, Evidencei 
Act, is an authority for tlie proposition 
that an accomplice is unworthy of* cre- 
dit unless he iKS corrobor5ited» in mate- 
rial particulars. 

Wo have already shown above that 
the statement of Mt, Khubaa is strongly , 
corroborated in material particulars by 
clear and cogent evidence, the authen- 
ticity of which is not open to doubt. 

The statement of Mt. Khuban chimes 
in with all the imjKirtant particulars 
narrated by Bhanta in his confession be- 
fore the Magistrate. It is true that 
both these confessions were subsequently 
retracted. It was observed by a Full 
Bench of this Court in Eagqha v. 
Emperor (1) at (p. 833 of 23 A. L, J.) 
that a confession in its normal state is 
an entirely suspicious article and that 
a retracted confession is worse. 

There is nothing in law to prevent a 
Court from convicting a persdn ui)on a. 
confession which has been subsequently 
I’etracted provided that the Cfourt is] 
convinced that the statejment is volun- 
tary and true. If therev be anything] 
from the barest suspicion to .positive 
evidence that the confession fiad been 

(1) A. I. R. 1925 All. 627 > 
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obtained * by threat, persuasion, etc., 
such confession has, of course, to be dis- 
carded. But* where the confession is 
Imade by a person who is sui juris be- 
fore a Magistusbte, id an atmosphere, un- 
tainted by the influence of the police or 
by an;^ other influence and there are no 
suspicibus features about it, there does 
not^seem to be any reason why the state- 
ment should not be accepted. Where 
two such confessions are made by two 
different persons and both of them are 
self-incriminatory and each of them 
affects the other co-accused, this is an 
important circumstance, which may be 
and ought to ho taken into considera- 
tion at the trial. 

Bhagwan^a states that in the month 
of Asarh, Akbar butcher’s wife told him 
that she had a co-wife and asked him 
to do such a thing that is, to kill the co- 
wife fliOd promised to pay him some 
money. Bhagwanta said that it was 
beyond his power to commit such a 
deed. She said that she had a man in 
hand and asked Bhagwanta to take one 
man in addition. Bhagwanta refused. 
On the da^ wj^en the murder was com- 
mitted, Akbar Ali, the husband, had gone 
out. His wife met Bhagwanta at noon 
and told him: 

“ Now is, thetjhance to do such a thing 
my husband is not at homo. Kill my co-wife 
now.” 

• At 10 or 11 O’clock at night, he found 
there Chand and Buddha. She concealed 
the three mbn in the house and went to 
call her co-wife. The co-wifo wuth her 
two daughters came. A k bar’s wife lay 
down on one charpai. The co-wifo 
with her two daughters lay down on the 
other charpai and fell asleep. Chand 
had kept a knife under the charpai of 
Akbp-r’s wife. Akbar’s wife came and 
informed these people that her co-wife 
had gone to sleep. “ Kill her now.” 
Chand took up the knife, pressed the 
throat of the co-wife and plunged the 
knife into her person. Akbars wife 
throttled the two daughters. The corp- 
ses were tied into two bundles : 

“ Akbar^s wife, Chand and I tied the dead 
body into^wo bundles one of which was made 
of a p/lntcd sheet and tho» other of a red 
sheet of quilt.” 

Buddha, Chand and Bhagwanta went 
away taking Mie bundles with them. 

The ^statements of Bhagwanta and 
Mt. Khuban agre% in important parti- 
culars but there are variations. Al- 
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though each of the accused persons as- 
signs to himself or herself a less pro- 
minent part, the statements are clear 
acknowledgments oi participation in 
the murder of Mt. Jawwa and her two 
daughters. 

The confession of Bhagwanta is cor- 
roborated by certain particulars : 

(1) There is the medical evidence that 
Mt. Jawwa was killed with a knife and* 
her two daughters died of strangulation. 

(2) Corpses in two bundles were re- 
covered from a well. 

(3) A knife was recovered from the 
house of Mt. Khuban, which bore stains 
o# human blood. 

(4) The murder had taken place in- 
side Mt. Khuban's house as was proved 
to a demonstration by the condition of 
the room, the recent plastering and 
whitewashing and from the things re- 
covered in the room. 

Mt. Khuban was actuated by jealousy,- 
a frailty common to women. Bhanta 
was a hired assassin. He got Rs. 10 from 
Mt. Khuban as blood money — Rs. 10 
for three human lives. 

It may be incidentally mentioned that 
Ml. Khuban had made a clean breast of 
the whole affair to Gulzari and had 
admitted that Rs. 10 had been agreed to 
be given to Bhanta as the i)rice of 
murder. 

We have no reasonable doubt that 
Bhanta alias Bhagwanta took part in 
the murder and is guilty of an offence 
under S. 302, I. P. C. 

We allow the Government Appeal 
No. 724 of 1929, sot aside the order of 
the Additional Sessions Judg;e^ dated 
28th May 1929, acquitting Bhagwanta. 
We convict Bhagwanta alias Bhanta 
under S. 302, 1, P. C., and sentence him 
to death and direct that the said sen- 
tence be carried out according to law. 

R.M./r.k. Order accordingly. 
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{Allahabad) ' 

Young and Sen, JJ. 

Emperor 

V. 

Latooi — Opposite Party. 

Criminal Ref. No. 503 of 1929, Decide^ 
on 12th Sep. 1929, made by Addl. Sess, 
Judge, Moradabad, D/- 18th July 1929. 

Penal Code, S. 212— Accused not 
that person staying with him is offender-^ 
Conviction under S. 212 cannot be sustain-, 
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ed — Offender means person contravening 
provision of and punishable under criminal 
low. • 

A person cai^ be supposed to .“know** where 
there is a direct appeal to hie senses. Person 
“has reason to believe” under S. 2C if he has 
sufficient cause to believe the thing but not 
otherwise. The word “offender” used under 
S. kl2 means a person who has contravened 
the provisions of any criminal -law, which is 
punishable either with death, transportation, 
imprisonment or fine. Where there is neither 
affirmative nor any circumstantial evidence to 
bring home to the door of the accused that he 
knew or had leasoii to believe that the person 
he was harbouring was an offender within the 
meaning of S. 212, his conviction under S. 212 
cannot bo sustained. [P 50-C 1 2] 

M. Waliiillah^ lor the Crown. 

L, M. Boy— lor Opposite Party. 

Judgment.— This is a reference by 
the learned Sessions Judge of Bijnor rc- 
commeding the enhancement of sentence 
in the case of one Latoor who was con- 
victed by a Magistrate of the First Class 
under S. 212, 1. P. C. and, sentenced to a 
fine of Rs. 25. 

If the conviction was justified, there 
can be no doubt that the sentence pas- 
sed by the learned Magistrate was 
grossly inadequate and the reference 
made by the learned Sessions Judge was 
throughty justified and proper. 

The reference is opi^osed by Latoor, 
who is represented by counsel. Mr. Roy 
challenges the propriety and legality of 
the conviction of Latoor under S, 212, 
I. P. C. 

The charge preferred against Latoor 
was that on or about 30th January 1929, 
he was found concealing and harbouring 
one Baldewa an absconded “ offender ” 
under ^Ss. 396 and 366, I. P. C. know^- 
ing or having reason to believe that 
the said person was an offender and ab- 
sconder. We have been taken through 
the evidence on the record and we do 
not. find that there are any sufficient 
materials on the record to show that 
Baldewa had committed an offence under 
S. 39() or S. 366,1. P. C. We have been 
referred to the statement of Mt. Bharto 
who says .that she was kidnapped by 
Baldewa. Baldewa has not yet been 
tried and the solitary statement of Mt. 
Bharto as to her being kidnapped by 
Baldewa does not coiBmend itself to us. 

,!Che prosecution is confronted with 
another ^ dJ^ficuU.^^ There is neither 
affirmative nor any circunlstantial evi- 
dedfeo no bring home to the door of 
Latoor that he knew or had reason to 
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believe that Baldewa was an offender 
within the meaning *of S. 212, 1. P. C. 
A person can be supposed to “know' 
where there is a direct appeal to his 
senses. A person “hfis reason to believe’' 
under S. 26, 1. P. G. < if he has sufficient 
cause to‘*believe the thing but not other- 
wise. * ‘ ' 

It may be that proclamations were is- 
sued broadcast against Baldewa. It is 
possible that his property may have been 
attached but it does not follow there- 
from that Baldewa was an offender. 
The word “offender” used under S. 212,! 
I. P. C. means a person who has con- 
travened the provision of any criminal 
law, which is punishable either with 
death transportation, imprisonment or 
fine. Ui^on the evidence on the record, 
it is impossible for us to come to t^e 
conclusion that Baldewa was an “offen- 
der” under S. 212, 1. P. C. 

The result is that we reject the refer- 
ence. We set aside the order of the 
Magistrate, convicting Latoor under 
S. 212, 1. P. C. and direct that the fine 
if paid should be refunded to him. 

K . M . / K . K . B efe rpice^ rej ected, 

1930 Cr. Cases 50 

(Allahabad) 

Sen, J. • 

P. C. Chaudhri — Accused. 

V. 

Emperor — Opi)osit 0 Party* 

Criminal Ref. No. 592 of 4929, Deci- 
ded on 2nd September 1929, made by 
Sess. Judge, Allahabad, D/- 10th August 
1929. 

Motor Vehicles Act. S. 16 — U. P. Motor 
Vechicles Rules, R. 11 — R. 11 is not appli- 
cable to cars registered outside United Pro- 
vinces. 

There is nothing in the wordings of those 
rules to show that R. 11 applies to cars regis- 
tered outside tho United Provinces. It is clear 
from the definition of “Registering Authority*' 
in R. 3 that this expression, as used in R. 11, 
means the authority who had registered tho 
car under the rules in force in the United Pro- 
vinces. Where therefore tho applicant’s car is 
not registered in the United ' Provinces, but 
brought there for a short period, R.-ll has no 
application to his case. [P 61 0 1] 

Judgment.— This is a reference by 
Mr. Kisch, the learned Sessions Judge 
of Allahabad with the r6lcommendation 
that the order passed by a Magis- 
trate, First Class of Allahabad '•convic- 
ting one Mr. P. 0. Ch|»udhri under S. 16, 
Motor Vehicles Act, 1914, be set aside. 


P. CL Ohaudhui V. Empbiboe (Sen, J,) 
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The learned Sessions Judge beis given 
excellent reasons in ^ support of his re- 
ference. The •conviction is clearly ille- 
gal and must be set aside. 

Mr, 0. GhaudlA’i, resident of No! 4 
Bankshall street, • Calcutta, (^me to 
Allahc^bad on a short visit. He Drought 
with him his motor car bearing No. 
23,0^7. On 14th April 1929, a constable 
on traffic duty demanded the lu'oduction 
of the registration certificate. The Line 
Inspector who acts under the orders of 
•the Superintendent of Police also made 
a similar demand. The certificate of re- 
gistration was not produced. The re- 
sult was that he was prosecuted for 
having contravened the provisions of 
E. 11 of the United Provinces Motor 
Vehicles rules and fined Rs. 5. 

Rule 11 of the United Provinces Motor 
Vehicles rules provides as follows: 

“Form of certificates and card; their produc- 
tion on demand. Certificates of registration 
and registration cards shall be in the forms 
provided in Schs. B and C, and shall be signed 
by the registering authority or by a person duly 
■authorized by him in this belialf, and the owner 
of the vehicle in respect of -which a certificate 
of registratiov has been issued shall be bound 
to produce the cei^ificate when required so to 
do by the registering authority.” 

.The “registering authority** referred 
to haS been defined in the rules as mean- 
ing the Superintendent of Police, or an 
Assistant or Deputy Superintendent or 
Inspector of Police authorized by the 
Sifi>erinten(le^nt of Police to perform the 
duties of the, ‘registering authority** un- 
der these rules. It is to be observed ;that 
there is nothing in the rules in force in 
*the Presidency of Bengal corresponding 
to R. 11 of the United Provinces rules. 
The case lies within a very narrow 
oompass. Do the United Provinces rules 
apply to a car registered in Calcutta and 
which has been brought to the United 
Provinces for a short duration? The 
learned Sessions Judge observes as fol- 
lows: 

“There is nothing in the wording of these 
rules to show that R. 11 applies to. cars regis- 
tered outside the United Provinces, It is clear 
from the definition of “registering authority** 
in B. 3 that«bhis expression, as used in S. 11, 
means the authority who had registered the 
icar under Jilfe rules in force in the United Pro- 
;vinces and as the applicant’s caY was not regis- 
tered in the United Provinces, in my . view, 

R. 11 Has no application to his case.** 

I am in complete agreement with this 
view. I therefore accept the reference 
upon the ground set cut in the referring 
order of the learned Session^ Judge 
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dated lOtfa August 1929, set Aside the 
conviction and sentence under 8. 16, 
Motor Vehicles Act coupled* with R. 11, 
of the "United Px*ovinces Motor Vehicles 
rules and direct that the fine, if paid' he 
refunded. 

‘ b.m./r.K. Conviclio7i set aside: 

1930 Cr. Cases 51 

{Allahabad) 

Sen, J. 

Lala Bansi Dhar — Applicant. 

V, 

Brij Basi Lai — Opposite Party. 
Criminal Ref. No. 482 of 1929, Deci- 
ded on 14:th August 1929, made by Sess. 
Judge, Mainpuri, D/- 13th June 1929. 

Criminal P. C., S. 517 — Where houfe 
is not property in respect of which offence 
is committed no order under S. 517 €.*n be 
made. 

A house was in the occupation of A, It was 
alleged that one D was the owner of the house 
and C was in possession of the house on B*s 
behalf. Later on B applied to the police to bo 
put in possession of the house as C had dis- 
appeared. The police put B in possession, B 
sold thii house to 7), Thereupon A's son E insti- 
tuted a complaint against D and others charg- 
ing them with offences under Ss. 143, 380 and 
448, Penal Code. Before filing complaint the 
police took possession of the house. The accused 
were acquitted. But during pendency of the 
ease the key of the house was by order of a 
Magistrate delivered to E, D presented an 
application for an order directing E to hand 
over the key to him. 

Held : that E\s complaint being dismissed 
and the accused being acquitted it could not be 
said simply by reason of the fact that one of 
the charges was under S. 448, Penal Code, the 
house was a property in respect of which an 
offence was committed. The house therefore 
was not a property regarding which an offence 
was committed within the meaning of S. 517. 
The order as to the key was passed by a compe- 
tent Court and E's possession of the key was 
not unlawful. Moreover when the Court was 
moved for an order directing E to hand over 
the key to D neither the house nor the key 
was in the custody of the Court. The Court 
therefore had no power to makti an order under 
S. 517 in favour of D, [P 52 0 2] 

Nehal Cha7id—fov Applicant. 

K. D. Malaviya'-for Opposite Party. 
Judgment.— This is a reference by 
the learned Sessions Judge of Mainpuri 
recommending that an order passed , by 
Babu Ganga Prasad, Magistrate, First 
Class, on 15th January 1929, be vacated 
and that the said Magistrate be directed 
under S. 517, Criminal P. 0,, to recover a 
key from the jibssession of Brij Basi Lai 
and make over the same to Lala BSnst^ 
dhar. 
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Thaise is a house afc Shikohabad which 
was in the ^occupation of Mr. !^dha 
Kishun, plea^^er. Eadha Kishun died in 

^ ^ , 

It is alleged that one Govind Prasad 

was the owner of this house and that he 
had let out the same to one Mulua. It 
is .further alleged that Mulua had conti- 
nued in possession of this house on behalf 
< of Govind Prasad between the years 
1908 and 1920. ' . 

Trouble began in 1924 when Govind 
Prasad applied to the Mainpuri x'^^lice 
to be put into possession of this house, 
inasmuch as the tenant Mulua had dis- 
appeared from the scene and had locked 
up the house. The police ax>peared to 
have put Govind Prasad into possession 
of this house. 

On 20th September 1927, Govind Pra- 
sad sold the house to Bansidhar, On 
26th September 1927, Brij Basi Lai, son 
of Eadha Kishun, instituted a complaint 
in the Court of Mr. Jwala' Prasad, Magis- 
trate First Class, against Bansidhar and 
17 others charging them with offences 
punishable under Ss. 143, 380 and 448, 
I, P. 0. Before the filing of the con^- 
plaint the police appear to have taken 
possession of the house and to have 
locked the house. 

The Magistrate, upon the receipt of the 
police rej^ort, dismissed the complaint 
under S. 203, Criminal P. C., on 28tli 
March 1928. The key of the house, 
how’ever, continued to remain in the 
possession of the police. Upon an appli- 
cation for revision filed by Brij Basi Lai, 
the learned Sessions Judge of Mainpuri 
set as^^e the order dismissing the com- 
plaint and directed further enquiry. 
Bansidhar’s aiiplication to the High 
Court against the order of the Sessions 
Judge was rejected. Under the orders of 
the District Magistrate of Mainpuri, the 
case was transferred for trial from the 
file of Babu Jwala Prasad to that of Mr. 
Kali Charan, a Tahsildar Magistrate. 
During the jiendency of the case before 
Mr. Kali Charan, the key of the house 
was by the orders of Mr, Kali Charan 
delivered to Brij Basi Lai. The case was 
eventually transferred to Mr. Ganga 
Prasad, a Magistrate^)^ the First Class, 
who on 29th December 1928 acquitted 
the accused. 

Jin apidication was presented by Lala 
Bansfthar m the Court of Mr. Ganga 
Prasad for an order directing Brij 
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Basi Lal to hand over the key to him^ 
which had remained *in his possession 
since the order of Mr. Kali Charan, the 
Tahsildar Magistrate. This application 
was refused by Mr. Ganga J^rasad, mainly 
upon the ground that the ‘key* having 
been put into the possession of Brij Basi 
Lal by a competent authority^ he had 
no jurisdiction either to revise or to over- 
set the said order. On an application for 
revision filed by Lala Bansidhar the 
learned Sessions Judge of Mainpuri has 
referred the case to this Court under 
S. 438, Criminal P. C. 

The title to the property is by no 
means clear. The complaint of Lala Brij 
Basi Lal dated 26th September 1927,. 
having been dismissed and Nihe accused 
acquitted, it cannot be said that simply 
by reason of the fact that one of t^io 
charges preferred was under S. 448, 1. 
P. C., the house was a property in respect 
of which an offence had been committed. 
The allegation of the complainant that 
the accused i)ersons had by use or by 
show of criminal force taken possession 
of the house did not find favour with tlie 
trial Court and was diserpditSd. 

The house was not a property regard- 
ing whicli an offence was , committed 
within the meaning of S. 517, Criminal 
P. C. The house was fit cm© stage, in 
custodia legis, the police being the agentsj 
of the Court. The possession of the key 
may under certain circumstances be 
evidence of symbolical possession of the 
house itself. 

Mr. Kali Charan, the Tahsildar Magis- 
trate, at one time had the seisin of the * 
entire case by reason of the order passed 
by the District Magistrate of Mainpuri. 
It was within his competence to transfer 
the ijossession of the house to such person 
as he considered to be desirable and fit. 
He having directed that the key of the 
house should be transferred to Brij Basi 
Lal, it could not be said that Brij Basi 
LaVs i)osse88ion of the key was unlawful 
and was open to challenge either on the 
ground ot illegality or for want of any 
jurisdiction in Mr. Kali Chg,ran, the 
Tahsildar Magistrate. The fact, however, 
remains that ^on 15th JanuaiV* 1929 or 
thereabout, when Mr. Ganga Prasad was 
moved for an order directing Brij* Basi 
Lal to hand over the key^ to Bansidhar 
neither the house nor the key wfes in thei 
custody of the Courts The Court there- 
fore had no power to. make'an order 
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Junder S. *517, Criminal P. 0., in favour 
^of Bansidhar. 

Mr. NehaNChanoi in support of the 
I'eferenoe has called my attention to 
S. 516 (|t), Criminal •?. C, That section 
has no application* to the facts of the 
preseijt case because neither tlie house 
nor th6 key is: 

proparty regarding which any ofionce appears 
to hkve been committed or which appears to 
have been used for the commission of an 
offence.’* 

The key moreover was not produced 
before the criminal Court at any stage 
of the enquiry or trial. 

My attention has also been drawn to 
S. 561 (a), Criminal P. C. and it has been 
argued thaj to allow Brij Basi Lai to 
retain possession of the key amounts to 
an abuse of the process of the Court and 
the ends of justice are likely to be met 
by restoring the status quo ante. 

It ia difficult, in view of the facts of 
this case, to say as to whether justice 
lies on the side of Lala Bansidhar. The 
title to the property cannot be effectively 
determined by the criminal Court. Any 
party aggrieved by the order of Mr. 
Ganga Prasad, ©dated 15th January 1929, 
is entitled to seek his proper remedy 
before the right forum. I refuse to enter- 
tain* the reference. Let the papers be 
returned. • * 

ll.M./R.K. Beference dismissed. 

1930 Cr. Cases 53 

• {Allahabad) 

Young and Sen, JJ. 

Emperor 

V. 

Kudua Bari — Accused — Opposite 
Party. • 

Criminal Revn. No. 369 of 1929, De- 
cided on 6th September 1929, from order 
of Sess. Judge, Mainpuri, D/- 21st Feb- 
ruary 1929. ' 

Criminal P. C., S. 110 — Object of S. 110 
is to offer protection to public — Evidence 
on question of repute should be tested in 
light of tangible facts. 

Tho object of S. 110 is to offer protection to 
the members of the public and ia not intended 
to bean engine of oppression. The Courts be* 
low hav^ Jot, in all cases coming up either 
under Ss. 108, 109 or 110, tcfpay strict regard 
to the question whether the evidence produced 
is le^al evidence in the case on the question of 
repute. Nothing is more easy than to put for- 
ward a ^jpneral charge against a certain person 
that ho IS a burglar and thief. The said state- 
ment has. got to bb totted in th6 light of tangi- 
ble facts and particulars if there are any such 


facts to support the story. If there ara uo 
such facts, the evidence loses its value. 

[P53*C 2; P 54 C.l] 

U. S. Bajpai^tor the Crbwn. 

J aikishan Lai — for Opposite Party. 

Judgment.— Proceedings have been 
instituted against Kudua Bari under 
S. 110, Criminal P. C., on the allegation 
that he was a habitual burglar and thief 
and that his character w^as so desperate^ 
and dangerous that it \v;as a menace to 
the community at large to allow him to 
remain without being bound over. Mr. 
Budh Sen, Magistrate, First Classof Main- 
puri, under his order dated 22nd January 
1929, held that the accused was a habi- 
tual thief and burglar but there was no 
evidence that he was so desperate and 
dangerous as to justify his being bound 
over on the second ground. The learned 
Magistrate ordered the accused to exe- 
cute a personal bond for Rs. 200 with 
two sureties each in the sime amount to 
be of good behaviour for a term of three 
years. The accused was not in a posi- 
tion to furnish security and the matter 
was placed before the learned Sessions 
Judge under S. 123 (2), Criminil P, 0. 

The judgment of the trial Court is an 
excellent model -of --what a judgment 
should not be. It is summary sketch and 
most unconvincing. Without caring to 
weigli the value of the evidence and 
without trying to consider whether the 
evidence produced before him was legal 
evidence of repute or otherwise, he has 
pronounced judgment in this case. 

The learned Sessions Judge has taken 
considerable pains in analysing and dis- 
secting the evidence and in testing their 
value. Tho whole evidence in this case 
may he placed under two groups: (1) evi- 
dence which cannot be treated as evi- 
dence of repute and is no evidence at all, 
and (2) evidence which is legally ad- 
missible but is not sufficient or reliable. 
The learned Sessions Jutlge has sifted 
this evidence very carefully and we have 
not the slightest doubt as to the correolb- 
ness of his conclusion. 

The object of S. 110, Criminal P. 0., is 
to offer ijrotection to the members of the 
public and is not intended to be an en- 
gine of oppression? The Courts below 
have got, in all cases coming up either 
under 8s. 108, 109 or 110, Criminal P. 0., 
to pay strict ^regard to the quesffiou whe-, 
ther the evidence produced is leg$l jjyj, 
denee in the case on the question ot te- 
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fpatst' Ndthing is more easy than to pift 
a g^i^eral charge against a cer~ 
It'am person^ that he is a burglar and 
tbief. ^Tho said statement has got to be 
tesfced'in tiie light of tangible facts and 
pitrlJiciilars if there are any such facts to 
support the story. If there are no such 
facts, the evidence loses its value. 

The maintenance of a history-sheet 
may have its uses and a history-sheet 
may in some cases form good evidence 
against the accused. The difficulty which 
we experience in case after case is that it 
turns out that the history-sheet is no 
more than an ex parte proceeding and 
that the accused does not know upon 
what ground the history-sheet has been 
opened against him, nor does he know 
what facts it contains. 

We are in entire agreement with the 
view of the learned Sessions Judge and 
are clearly of opinion that the present 
application for revision ought not to 
have been made. The learned Govern- 
ment Advocate as usual with him has 
placed the case for the Crown in its true 
and correct perspective. We dismiss this 
application. 

K.M./r.k. Application dismissed. 

1930 Cr. Cases 54 

{Allahabad) 

Young and Sen, JJ. 

Emperor 

V. 

Narbada Prasad and another — Res- 
pondents. 

Criminal Appeal No. 304 of 1929, De- 
cided on 10th September 1929, against 
ordei^of Magistrate, First Class, Allaha- 
bad, DA 28th January 1929. 

(a) District Boards Act, S. 34 — Interest 
in contract *’ means financial interest with 
profit. 

The expression “ interest in a contract ** 
means a financial interest with profit or hope 
of profit from the contract as the object of the 
person interested. This must be inferred from 
the facts in evidence in each case. [P 64 C 2] 

(b) Criminal Trial — Evidence— Crown can 
rely on incriminatory evidence found in 
house search of accused. 

The Crown is entitled to rely upon any 
matejrial evidence of an incriminatory charac- 
ter found in the house of an accused person 
as the result of house search. [P 67 C 2] 

(e) Evidence Act (18^2), S. 34 — NeccMity 
of formal proof that books are kept in 
course of business has been dispensod with. 

tfnder the old Evidence Act 2 of 1855 books 
fcOibe^dmiksible^had to ba “proved to have 
been regularly kept in course of business. In 
th«3 later Act I of . ,1672 the words “ proyed to 


.bftveteon ’* hare dropped. This amountu ta 

material alteration in me Jaw. xJ^e legJBlar 
ture has dispensed with the necessity of any 
formal proof that the hooks we(*e kept up in *thn 
regular course of business. It is a matter of 
intrinsic evidence as to* whether the books in 
question were books of accouiu ^ud ^regularly 
kept in the regular course of business. The 
only limitation imposed by the statute that 
the statement contained in the accoufit books 
“ shall not alone bo sufficient to charge any 
one with liability. The value of the eirtries 
is corroborative and cannot be used as in- 
dependent evidence to charge any person with 
liability: IB All. Bel on; 27 Cal 118, 
Bef ; 4 Bom. 576, Dist. [P 57 C 2, P 68 C 1] 

(d) Evidence Act, S. 68 — Account 'book is 
not document required by law to be attested. 

An account book is not a document which is 
required by law to be attested and S. 68 can 
have no application to a case in which such 
account book is produced in evide^ice. 

[P 58 C 1] 

(e) Criminal Trial — False allegation in de- 

fence against respectable person of conspi- 
racy to bring false charges, aggravates origi- 
nal offence. . 

False allegation against innocent and res- 
pectable persons of criminal conspiracy to 
bring false charges, when used as defence ag- 
gravate greatly the original offence. This type 
of defence is much too common in India and 
it ought to be recognized that where a defence 
of this character is obviously falge, that fact- • 
oughtto be taken into consideration in award- 
ing punishment. [P 61 C 1, 2] 

U. S. Bajpai-'ior the Crawn. 

K. N. Katju and A, P. Pander; and 
Gaya Prasad — for Respondents. 

Judgment. — Pandit Narbada Prasad 
and Jagannath Prasad alias Kunnoo 
were charged before Mr. ^ W. Bob*b, 
Prst Class Magistrate of, Allahabad, 
under S. 168, I. P. C., and Ss. 168, 

I. P. C., and 168/109,. I. P. C„ for con- 
travention of S. 34, District Boards Act 
of 1922. The Magistrate acquitted both 
the accused. 

Section 34, District Boards Act reada 
as follows : 

** (1) A member of the Board who otherwise 
than with the permission in writing of the 
Commissioner, knowingly acquires or conti- 
nues to have directly, or indirectly by him- 
self or his partner, any share or interest in 
any contract or employment with, by or on 
behalf of the Board, shall be deemed to have 
committed an offence under S. 168, 1. P. C. “ 

An “ interest in a contract we hold 
to mean a financial interest with profit 
or hope of profit from the cdht'ract as 
the object of the person interested. 
This must be inferred from the , facets in 
evidence in each case. • 

In the month of Januarry 1928, the 
District Board of B^da was suspended 
by order of the Government: It ap- 
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pears *to us, after reading of the ac^i- 
viti^s of this ^oard* in this ease, that 
the Banda District^ Board might have 
been suspended earlier with great ad- 
vantage to the citizens of Banda. The 
administration of *the District Bdard 
was placed* in the hands of the^ District 
Magistrate, who appointed Mi\ Chakar- 
varti as Official Chairman of the Board. 
Mi;. Ohakarvarti, on investigation into 
the affairs of the District Board, thought 
it proper to request Rai Bahadur Thakur 
Jaswant Singh, a Special Magistrate 
of Banda, to investigate the connexion 
of Narbada Prasad, who had been Chair- 
man of the Mau Sub-Committee of the 
District Board, with a contract for 
metalling pne mile of a road in the Mau 
Sub-Division which had been given to 
the second accused, Jagannath Prasad. 
It is to be noted that the investigation 
was started officially and not at the 
instigation of Thakur Jaswant Singh. 
On 24tli March ^ 1928, Thakur Jas- 
want Singh had finished his investiga- 
tion and made his report in this matter 
to Mr. Chakarvarti. The police then 
took the ijiatter in hand and as a result 
the Governmewt sanctioned the prosecu- 
tion of Narbada Prasad on 7th July 
•1928. Inwiew of the nature of the de- 
fente in thisj'case to which we will al- 
lude hereaftei^ these dates are important. 
Mr. Vishnu Sahai, a First Class Magis- 
trate of Allahabad, originally com- 
menced thp hearing, but, on an applica- 
tion for t^'ansfer being made to the 
High Court, the case was ordered to be 
transferred to Mr. S. W. Bobb. 

The evidence produced by the prose- 
cution consisted of : 

(a) The circumstances surrounding 
the grant of thd contract to Jagannath 
and the treatment accorded to Messrs. 
Mohammad Sharif and Gulab Chand, 
who had in January 1927 originally 
tendered for the contract and had their 
tender accepted by the Engineer, sub- 
ject to the sanction of the Board 
which was never gi’anted. 

(b) The evidence of 13 labourers, who 
were engaged in the construction of the 
road or,in collecting kankar who gave 
evideftce to the effect, that they had 
been engaged by Narbada Prasad and 
paid by him either on the road or at his 
house. 

(o) the evidence of 6 cart-men, who 
said that . Narbada Prasad had hired 


their carts and paid them the agreed 
sums. 

(d) The evidence of 3 jDoatmen, who 
carried .the kankar used ^on the road, 
that their boats wei% engaged by Nar- 
bada Prasad aud that they were paid 
by Narbada Prasad at his house. 

(e) The evidence of* Ram Kumar, the 
ferry contractor of Rajpur Ghat, who 
said that Narbada Prasad’s kankar was 
conveyed by the boatmen, and whcp 
gave evidence that Narbada Prasad’s 
servant used to look after the work, and 
that Narbada Prasad himself used to 
come as well, and that he used to see 
the workmen at the house of Narbada 
Prasad. He also said that Narbada 
Prasad himself had told him that he 
had taken the contract. 

(f) The evidence of Munni Lai, whose 
house was on the actual portion of road 
being remetalled, who said that Nar- 
bada had told him that he was going to 
take the contract for the road, and that 
Jagannath had told him he had been 
been given a four anna share in it. He 
also saw the labourers at Narbada Pra- 
sad’s house. He deposed that Jagan- 
’nath was a man who could not possibly 
undertake the contract, as his financial 
means were very limited, and that pre- 
viously to this contract Jagannath had 
been engaged by his brother-in-law at 
Rs. 15 a month. 

(g) The evidence of the karpardaz of 
Mohammad Sharif and Gulab Chand, 
who had originally tendered for the 
said contract. He says that, after the 
obstacles which had been put in the 
way of Mohammad Sharif and Gulab 
Chand, and at the time when it ap- 
peared fairly obvious that the delay 
which they were subjected to was deli- 
berate, Narbada Prasad one day told 
him on the road that : 

** ho wanted to take this theka in the name 
of 'Jagannath. How have you butted in ? You 
give up this or I will cause trouble and you 
will lose. ” 

(h) The formal evidence as to the 
proof of the documents of, the District 
Board. 

(i) Police and search witnesses. 

(j) And, lastly, the very import- 
ant documentary* evidence which was 
discovered in the search of the houses 
of Narbada Prasad and Jagaunath* 
These^ documents consisted of muster 
rolls, a in which names of the Abbourers 
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on the contract appear with the amounts 
which were paid to them, a cash book 
consisting of entries from ISth February 
1927 down 17th July 1927, setting 
out the payments* made by Narbada 
Prasad for the purposes of the contract, 
and also debiting to the account in 
favour of Narbada Prasad a sum of 
Es. 1,800, to which w^e will allude later. 
This dash book is of most vital impor- 
rtance and, in our view, it is impossible 
for any one Jiaving this evidence before 
him to come to any other conclusion but 
that Narbada Prasad was interested in 
the contract w’itliin the meaning of 
S. 34, District Boards Act. There was 
also a ledger account, which extracted 
from the cash book all the payments 
made by Narbada Prasad from Feb- 
ruary to July, amounting in all to 
Es. 2,960-12-6, on account of this con- 
tract. (The contract pi’ice to be paid to 
Jagannath was Es. 4,995). The cash 
book, ledger and muster roll were dis- 
covered at Jagannath’s house. Jagan- 
nath admits that the writings in Muris 
and the cash book and ledger are his. 
At the house of Narbada Prrasad was 
discovered a diary in the handwriting of 
Narbada Prasad himself, in which there 
were entries which showed conclusively 
thatMahadeo Pandit and Sain who were 
employed on the contract, were his ser- 
vants and that ho was in the habit of pay- 
ing small amounts to Jagannath himself. 
It was admitted that Mahadeo and Sain 
were the servants of Narbada 'Prasad, and 
it was proved that Mahadeo 'w^rote a large 
part of the accounts. A receipt lor tlie 
sum of Es. 100, which was the deposit 
madie oij Jagannath Prasad’s tender for 
this conlraot, was discovered in the 
pocket of Narbada Prasad. 

With regard to the proceedings of the 
District Board previous to the giving of 
the contract in question to Jagannath in 
May 1928, it is unnecessary for us to set 
the evidence out in detail, as this is all 
given in the record; but there can be no 
doubt that every difficulty was put in 
the way of Mohammad Sharif and Gulab 
Chand, whose tender in January was 
lower than that of Jagannath. Orders 
wei^e given to them by the Engineer to 
start work in expectation of the sanction 
of the Board in that month. An agree- 
ment for the contract was executed by 
these ' contractors in which lihev agreed 
to fihisif the road by the end of March 


1927. They coufd not, hovt^ever, get 
definite orders from tlje Board 'sanction- 
ing the contract. after ap- 

plication was made by ^hem to the 
Board for clear orders: see letter from 
Wa^zir Beg, dated ifth A|)ril 1927; but 
no definijie reply coifld be olbtained by 
them. Eventually, through disgqst, and 
because the date by which they had 
agreed to finish the road had long since 
expired, these contractors wrote to the 
Board giving up the contract. With re- 
gard to this, an important letter was 
written by their agent Shahid Husain 
on 27th June 1927, one year before this 
prosecution was commenced to the 
Engineer of the District Board, in w^hich 
he sets out their complaint aq.d made the 
definite allegation that: 

“Pandit Narbada, Prasad, Chairman, Suh: 
Committed, Mau having taken the contract ni 
the name of his man, took possession of the 
entire material belonging to us.” 

The Engineer sent on this letter to 
the Chairman of, the District Board w'ith 
a note which dealt only with the amount 
of kankar in Mohammad Sharif’s and 
Gulab Cliand’s bill and made observa- 
tion upon the very important allegation 
against Narbada Prasad and Jagannath. 
It is further to be noted that*, although 
this letter was placed before the Chair- 
man of the Board, no reply received 
by these contractors, and no denial was 
made of the serious allegations contained 
in the letter. It appears to ps that thS 
only explanation of this can bp that both 
the District Engineer and the Chairman 
knew the position very well and did not 
trouble to make a reply. On 10th May, 
Mohammad Sharif retired from the con- 
tract, and it is not unimportant to note 
that, although from January to May the 
sanction of the Board could not be ob- 
tained for Mohammad Sharif and Gulab 
Chand, in 24 hours the contract for 
Jagannath was sanctioned. It is also to 
be noted that, although security for com- 
pletion of the contract had been taken 
from Mohammad Sharif, none was taken 
from Jagannath. We are satisfied that 
influences behind the scone wero being 
used to prevent Mohammad Shftrif and 
Gulab Chand doing the work, hnd to 
obtain the contract for Jagfl^nnath. 

As to the evidence of the ^labourers* on 
the road, their evidence w'as clear and 
was not shaken in cross-examinatfon. It 
is to be noted that in^he of two oases, 
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where these witnesses gave particularly 
etrong evidence ithe Magistrate put a 
note at the bottonv of the evidence of 
^‘unsatisfaotory demeanour/* The only- 
suggestion in^ crosg^examination ags^inst 
these « witnesses ^was that they were 
either the tenants of Thakur* Jaswant 
Singhuor of Sheo Kunwar, against whom 
it was alleged by the defence that the 
prosecution was entirely due to their 
enmity. It is important to note as re- 
gards this allegation that Thakur Jas- 
want Singh and' Sheo Kunwar are the 
big zamindars in the neighbourhood and 
it would be only natural that the majo- 
rity of the labourers employed should be 
their tenants. The Magistrate dismisses 
this class df evidence on the ground that 
■‘they are men of absolutely no status,” 
a wholly unsatisfactory and unjudicial 
reason. 

As^ regards the cartmen, their evi- 
dence too was unshaken. The learned 
Magistrate dismisses this evidence on 
the ground that on the muster roll found 
in the house of Jagannath their names 
do not appear, and that they were 
^‘evidentlf- tutored witnesses.” As the 
muster roll apparently deals solely with 
the labourers engaged in the contract, 
one, would hardly expect that indepen- 
dent carters w;ould appear on this roll. 

There iS no reason to disbelieve the 
'evidence of the boatmen. 

. As regards the evidence of Ram Ku- 
mar, the learned Magistrate rejects it on 
the groundr that in some case, in which 
this man had given evidence, the Magis- 
trate who heard the case, and whose 
judgment is exhibited in the record, com- 
mented adversely upon him as a man: 
“who hannts the Qourt of the Special Magis- 
trate (Thakur Jaswant Singh) and lives by 
either standing security to or by giving evi- 
dence for the parties in that Court. “ 

It is to be noted that the Magistrate 
w^ho made this comment does not give 
any clue in his judgment to the evidence 
on which he so found. Mr. Bobb dis- 
missed this witness w'ith the remark: 

“ He is evidently another hanger on in the 
Court of the Special Magistrate (Thakur Jaswant 
Singh).” 

• We, will deal vrith the allegations 
against Thakur Jaswaht*Singh hereafter. 

Xhe evidence of Munni Lai appears to 
us to be important and reliable, and yet 
his evidence is discarded on the ground 
that ‘Ihe is Thakur Jaswant Singh’s 
man/* • • 


We are satisfied that the oral evidence 
alone is sufiScient to bring home the 
charge to the accused. * 

With regard to the dofSujnentary evi- 
dence a preliminary objection has been 
taken by Dr. Katju that the account 
books Exs. G-18 and G-20 are not admis- 
sible in evidence for want of formal, 
proof. It cannot be questioned that the 
Crown is entitled to rely upon any mate^ 
rial evidence of an incriminatory cha- 
racter found in the house of an accused 
Iverson as the result of house search. 1/ 
Exs. G-18 and G-20 directly or indirectly 
conne6t Jagannath Prasad with the 
gffence charged, the fact that those do- 
cuments were found in the house of 
Jagannath is itself a circumstance which, 
if unexplained, may seriously tell against 
Jagannath Prasad. It has not been sug- 
gested in the case tliat any entries in 
these documents have been interpolated 
or ‘fabricated. 

Section 43, Act 2 of 1855, provided 
that: 

“Books proved to have been regularly kept 
in the course of business shall be admissible as 
corroborative but not as independent proof of 
the facts stated therein.” 

Act. 2 of 1855 was repealed and was 
replaced by the Evidence Act (Act. 1 of 
1872). S. 34 of this Act runs as follows: 

“Entries in books of account, regularly kept 
in the course of business, arc relevant when- 
ever they refer to a matter into which the Court 
has to enquire, but such statements shall not 
alone bo sulficieut to charge any person with 
liability.” 

From a comparison of the two sections; 
referred to above, it is manifest that 
there is a material difference between' 
the two and the change of expi’Cssi^n inj 
the later Act, is not a mere variant butj 
amounts to a substantial alteration in 
the law\ Under the former Act, books’ 
to be admissible had to be “proved to 
have been regularly kept in the course 
of business.” In the later Act, the words 
“proved to have been” have dropped out. 
The legislature dispensed with the neces- 
sity of any formal proof that the books 
were kept up in the regular course of 
business. It was a matter of intrinsic 
evidence as to whether the books in 
question were bogks of account and re- 
gularly kept in the course of business,' 
It was held by West, J., In re, Mun^ 
chershe B^zonji v. New *Dhnrm$e 
S pinning & Weavuig Co. (1), tUat «nl 

il) 11879] 4 Bom. 676. 
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such bpoks as are eutered up as transac- 
tion^ take place that can be considered 
as books regularly kept in the course of 
business witkin thp meaning of S. 34, 
Evidence Act. Their Lordships of the 
Privy Council did not approve of this 
ruling and held that it gave a much too 
limited meaning to the section: Deputy 
Commissioner of Bara Banki v. Bam 
Prasad (2). 

'' The only limitation imposed by the 
.statute is that the statement contained 
in the account books “shall not alone be 
Isufficieni to charge any one with liabi- 
lity." If the entries stood by alone, 
without any independent evidence suoji 
as has been produced in this case, the 
entries could not be treated as sufhcient 
evidence to convict either Jagannath 
Prasad or Narbada Prasad. 

Whether or not the books have been 
regularly kept in the course of business 
is a question of fact and this question 
may be solved by a reference to the en- 
tries in the books. We have examined 
these books of accounts. There are two co- 
lumns on each page relating to the debits 
and credits. The entries are duly dated. 
The cash book begins on each date with 
the closing balance of the previous date. 
The entries on each side are totalled at 
the close of the day and the debits and 
the credits tally. There is a reference in 
the cash book to the corresponding entry 
in the ledger. The entries in the ledger 
on the debit and credit side agree with 
the entries in the cash book. 

It is clear therefore that these docu- 
ments are account books regularly kept 
in tjbe course of business. 

The value of the entries is corrobora- 
jtive and cannot be used as independent 
evidence to charge any person with liabi- 
lity. It was so held in Dtcarka Das v. 
\Sant Bakhsh (3). 

An account book is not a document 
wJiich is required by law to be attested 
and S. 68, Evidence Act, has no applica- 
tion. The prosecution do not allege that 
the documents have been wholly written 
or have been written in part by any par- 
ticular person except as to the entry 
which has been marked as Ex. G. The 
prosecution have established that the 
said entry is i n the handwriting of Nar. 

(2) [lOOOJ 27 Cal. U8==:26 I. A. 254=s7 Sar. 

(8) [1896] 18 All. 92=:(1896) A. W. K. 288* 


bada Prasad. As to the rest of tKe en- 
tries in the account b^oks, S. '67, Evi- 
dence Act, does not t^pply, 

'We hold that the documfents in ques- 
tion are admissible jn evidence against 
Jagannath Prasad and Nkrbada*. Prasad 
without ,any formal pf-oof. 

It is to be noted that the docunjantary 
evidence completely upsets the evidence 
that the interest of Narbada Prasad 
in the contract was merely that of a 
financier in that he had merely lent 
money to Jagannath and had no inte- 
rest in the contract itself. Mr. Bobb 
says that in this matter Narbada 
Prasad acted as a banker. No one 
looking at these accounts could honestly 
come to this conclusion. Tl\e cash book 
shows that not only did Narbada Prasad 
pay substantial amounts to Jagannath 
himself for payment of bills, but that fte 
paid small amounts from one rupee up- 
w'ards to various individuals on account 
of this contract, and, wdien he made these 
small payments, they were credited to 
him in the cash book. This cannot pos- 
sibly be taken to be the action of a man 
who is simply lending money fo the real 
contractor. It is important to note 
that Narbada Prasad does not pro- 
duce any promissory note or other docu- 
ment which he would in all probability 
have if the transaction w*as one of an 
ordinary loan. It is alleged that tho^ 
loans were merely oral, and that no 
document was required. This might be 
so if the sums advanced w^ere^one or two 
sums of, say, Rs. 1,000 or Rs. 2,000. It 
is an impossible suggestion where money , 
was advanced daily in sums of one rupee 
upwards. Narbada Prasad must at least 
have kept some account himself to record 
the amount if he was only lending the 
money, and the account found was 
Jagannath’s only. Narbada produces no 
such record. These accounts corroborate 
the statement of the workers that they 
were paid by Narbada Prasad, There is 
one other curious item in the cash book. 
On 30th July 1927, the District Council 
passed a resolution agreeing to pay Rs, 
1,800 to Jagannath on account^ of the 
contract. This appears, according to the 
record, to have teen paid by che*que on 
1st August. There is an exact similarity 
between the amount jjaid by the Dislrict 
Board and the amount appearing in the 
cash book on 17th July. It his been 
contended by the prc^ecution, and de- 
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nied by. the defence, that this sum of 
Bs, 1,800 is the Amount which was paid 
by the Boar^. It certainly was brought 
into the contract account, and although 
the dates, a^ we have set out abovQ, do 
not cdincide, it is probable, in view of*the 
way in which the District Botr.-d carried 
on lihsiness, that this amount was indeed 
the sum received from the District Board. 
It' may be that this amount was paid 
earlier than the documents show, and 
that subsequently the matter was put 
right. It is curious, as regards this sum, 
that it appears in two amounts Es. 1,788 
debited to Narbada Prasad as against the 
amounts that he had paid, and Es. 12, 
which appears under the heading “Jagan- 
nath went to Banda for bringing money.” 
If this really was merely a repayment to 
Narbada Prasad of a sum lent by him 
(he having no other connexion with the 
contyract), it is a peculiar thing that a 
sum of Es. 12 should be deducted by 
Jagannath for his expenses in getting the 
money. 

As regards the ledger account, it was 
contended by Dr. Katju on behalf of 
Narbada^Prasad that as a large proportion 
of the amouitt was paid or expended by 
Narbada Prasad from February to May, 
and that Jagannath did not obtain the 
contract until 13th May, therefore, the 
payments previous to May could not pos- 
sibly have been on account of Jagan- 
• nath’s contract. It is to be noted that 
Jagannath had previously held one or 
two contracts from the Board. There 
are two observations which we have to 
make upon this contention of Dr. Katju. 
Firstly,, that if, as we think, appears to 
be clear from the account, the payments 
from February, to May ware made on 
behalf of this contract, it conclusively 
proves that Narbada Prasad knew 
months before Jagannath obtained the 
contract that he »^was going to got it. 
Alternatively, |if the earlier payments 
were not made on behalf of this contract, 
they w^ere made on behalf of other con- 
tracts which Jagannath had from the 
Board^and therefore would show that 
Jagannath’s previous contracts were also 
really the contracts of Narbada Prasad. 
There must have beeh later accounts 
kept by Jagannath relating to this con- 
tract showing how the final payments by 
the Efepard were dealt with. Such ac- 
counts would haje been of great assis- 
tance to the defence if there was only a 


59 

loan by Narbada. No later accounts were 
produced. The inference is obvious. 

The receipt for the deposit on the ten- 
der of Jagannath wjas, as«,lready stated, 
found upon Narbada Prasad, and it is 
impoi'tant to note that when Jagannath 
made his statement before the Magis- 
trate on 15th September 1928, he was 
asked this question: 

“Had you deposited Es. 100, the ear- 
nest money, along with tender, Ex. A-5?’^ 

The reply was: 

“As regards this, at this time I do not 
want to say anything.” 

Narbada Prasad admitted, in answer 
^to a question before the Magistrate, that 
this receipt was found on his person; 
and, when asked if he wanted to state 
anything more, said, “No. 1 shall file a 
written statement.” The answer of 
Jagannath to this question makes us 
think that he did not, in fact, pay the 
money and that it was paid by Narbada 
Prasad and that, therefore, he kept the 
receipt himself. We have no confidence 
in the defence evidence as regards this 
receipt. As regards the financial posi- 
tion of Jagannath, we are satisfied that 
he was not a man who could undertake a 
contract of this character. He himself, 
in a letter to the District Board, calls 
himself a poor man. There is tlie evi- 
dence of Muni Lai which describes his 
financial position and to which there was 
no cross-examination. Neither was 
Jagannath’s brother-in-law called by the 
defence to deny Muni Lai’s statement as 
to the pay given by him to Jagannath, 
There is not only the evidence of Nar- 
bada’s diary of very small payments of 
one rupee and two rupees being rnlde to 
Jagannath, but also that of a defence 
witness who says that he lent Jagannath 
money in small amounts. 

The djjfence in this case consisted of 
the evidence of several servants of the 
District Board and one or two others, the 
gist of which was that, as far as they 
knew, there was no connexion between 
Narbada Prasad and Jagannath in the 
matter of this contract. It is clear that 
negative evidence of this sort cannot 
displace the positive evidence of the 
mass of witnesses who gave affirmative 
evidence conclusively proving the con- 
nexion between the two accused with re- 
gard to thi^ contract. 

The main defence was an allAgalJon of 
enmity against B. ;B. Thakur Jaswant 
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ISingh, A Special and Honorary Magis- 
trate in Banda and a lar'ge zf^mindar, the 
ground ofenmi^V being that some 13 years 
ago Narbada^H’asad joined in a memorial 
to the Local Government praying that 
Thakur Jaswanfc Singh should not be ap- 
pointed an Honorary Magistrate. As to 
this, we have the evidence of a defence 
witness, Mr. Pearey Lai, in which he says 
1jhat shortly before the contract in this 
case Thakur Jaswant Singh told him 


that Narbada Prasad was a “good man.” 
'There is no evidence that Tliakur Jas- 
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norary Bfagis- It is clear from the above 4h»i the 
szamindar, the evidence for the proseffution in this ease 
t some 13 years was overwhelming atd that there was 
in a memorial really no defence to the charge, 
praying that We have already® mado some com- 
»uld not be ap- ments upon the judgment of the learned 
strata. As to Magistrat^e, but in addition he accepted 
) of a defence as proved the enmity of Thakur Jaswant 
which he says Singh and the conspiracy of Thakur 
ntract in this Jaswant Singh with Sheo Kunwar on "no 
igh told him real evidence. He, therefore, held that 
I “good man.” no evidence by any tenant of these two 
Tliakur Jas- persons could be taken into considera- 


want Singh took the slightest notice of 
this memorial, so long ago, to the Local 
Government, or had the slightest enmity 
•against Narbada. The reason of the 
memorial is clear from the evidence of 
■another defence witness, who says that 
Thakur Jaswant Singh was a strict Magis- 
trate. In a district like Banda, which 


tion, although he omits to note that at 
least five of the prosecution witnesses 
were not tenants of either of them. He 
says that Munni Lai and Earn Kumar, 
ferry contractor, were hanger! on in the 
Court of Thakur Jasw^ant Singh and 
therefore could not be believed, and?' 
further that the evidence of the mass of 


produced such a District Board, it is not 
to be wondered that a Magistrate who 
did his duty would be unpopular with 
certain persons. It is admitted by Dr. 
Katju on behalf of Narbada Prasad that 
there is no evidence on the record of 
enmity or conspiracy on the part of 
Thakur Jaswant Singh on w^hich he can 
rely. We agree entirely with Dr. Katju. 

The other branch of the defence was 
that Thakur Jaswant Singh, together 
with one Sheo Kunwar, conspired to 
bring the charge in this case out of en- 
mity. The reason of the enmity as 
regards Sheo Kunwar was alleged to be 
that Narbada Prasad was the rever- 
sioner of Sheo Kunwar, that Sheo Kun- 
war adopted the son of one Sheo Balak 
in order to defeat the claim of Narbada 
Prasad, "aTnd that from that date these 
conspirators were determined to do some- 
thing to put Narbada Prasad out of the 
way. That this is an unfounded accusa- 
tion is clear from the record itself. The 
defence evidence shows clearly that the 
adoption took idace in Juno or July 
1928, and that the investigation by 
Thakur Jaswant Singh ended in March 
1928, and the Government sanctioned 
the prosecution of Narbada Prasad in 
July 1928. It is clear that the prosecu- 
tion of Narbada Prasad w^as well on the 
way before the alloged^catise of enmity 
ever arose. Further the I’eason of en- 
mity alleged might cause Narbada to 
dislike Sheo.Kunwav, hut could hardly 
caus^ Sheo Kunwar to have enmitv 
against Narbada. ' 


the prosecution witnesses was that of 
men of “absolutely no status”. He men- 
tions the evidence of Shahid Husain who 
gave evidence that Narbada told him 
that he wanted to take the theka in the 
name of Jagannath etc. This important 
evidence (which is not jjlle^d to be 
tainted with enmity) is dismissed w^ith 
the observation that Shahid, did not. 
mention this to any one. The Magis- 
trate omits to mention the important 
letter of 27th June 1927, when the alle- 
gation that Narbada Prasad was the real 
contractor was made by this witness to* 
the Engineer and forw’arded by him to 
the Chairman himself long before this 
case was even contemplated. 

On the other hand, the defence evi- 
dence, negative as it is, he takes to 
in’ove absolutely that there was no con- 
nexion 'between Narbackt Prasad and 
Jagannath in respect of this contract. 
He hardly mentions the very important 
accounts exhibited in this case. He 
certainly never deals- with the obvious 
inference to be drawn from them. He 
comes to the conclusion that the account 
found in Jagannath s house show: 

*'that Jagannath was really the thekadar 
and Narbada Prasad was only helping him 
with money.” 

a perverse finding. He further sfi^ys: 

“This fact (that Narbada Praaad ‘vraa lend- 
ing money) evidently gave rise ta the rumours 
hat ho Was the thekadar and gave a chance* to 
\ a enemies to trump up a case against him.” 

From what we have said, and* from 
the record, it is obvio^^ that, there was 
no evidence to establish the defence of 
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enmity or conspimcy, and therefore the much too common in India and ifc ought i 
whole basis of th% Magistrate's judgment to be recognized that wh^re a defence ofl 
is swept aw8,}\ The Magistrate says this character is obviously false, that 
that there was no reason why the sane- fact ought to be taken into Gonsiderationf 
tion of the Commissioner could not have in awarding punishment, 
been ^obtained if. Narbada wanted the r.m./b.K. Appeal nllotved, 

contract. We feel sure the Board knew 


well "there was no likelihood that the 
Commissioner at that time would sanc- 
tion the grant of a contract to a member 
of this Board. The Magistrate further 
says that Narbada knowing the law 
would never tell any one he was interes- 
ted in the contract. He certainly did so, 
however, and the reason may well be 
that both he and. others in Banda did 
not consider the breaking of this law as 
a serious fbatter. In some circles a man 
in the position of Narbada is considered 
foolish it he does not take advantage of 
his opportunities. We hope the result 
of this case will show that such conduct 
involves serious risk. 

We find it impossible to believe that 
any Judge dealing honestly with the 
evidence before him, and being un- 
inlluenced by considerations other than 
the evidSnee^ could have come to the 
conclusion at wliicli Mr. Bobb arrived. 
.We consider that this aspect of the case 
is extremely serious, and we consider it 
to be oiy.' duty in the interest of the 
purity of the judicial service to direct 
that a copy of this judgment be sent to 
•the District Magistrate of Allahabad for 
enquiry into the conduct of the Magis- 
trate. 

We allow the appeal of the Local 
Government, set aside the order of ac- 
quittal of the learned Magistrate, direct 
that Narbada Prasad and Jagannath 
Prasad be arrested and that, as regards 
Narbada Prasad, he serve three months’ 
simple imprisonment and further pay a 
fine of Rs. 1,000. As regards Jagannath, 
we'consider that he was'merely a servant 
of Narbada Prasad in this . matter and 
under his influence. We, therefore, sen- 
tence him to one month’s simple im- 
prisonment. With regard to the sen- 
tence op Narbada Prasad, we have given 
him a longer sentence and a larger fine 
than ©tlierwise we would have done, had 
it not been for the nature of the defence. 
Faflse allegations against innocent and 
respectable •persons of criminal conspi- 
iracy tb bring false charges, when used as 
ja defence, aggravate greatly the origi- 
Inal oSence* This type of defence is 
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{Allahabad) 

Young and Sen, JJ. ^ 

Ml, Bakhtaivari — Applicant. 

V. 

Emperor ^Opposite Party. 

Criminal Appeal No, 577 of 1929, 
Decided on 9th September 1929, from 
order of Bess. Judge, Meerut, D/- 23rd 
May 1929. 

(a) Penal Code S. 302 — Mere pressing of 
mouth of deceased does not amount to mur* 
der when death is due to blows dealt be- 
forehand by another person. 

P attacked II with a lathi and hit him on 
his head, P then asked IJ bo press H’s mouth 
with a cloth. Ji did as she was asked. In the 
post mortem IP a skull was found to be shat- 
tered into 14 pieces. 

Upon medical examination it was found that 
death was due to injuries on the head cau.S 3 d 
by P. The blows wore not struck in furthe- 
rance of common intention on tho part of P 
and B. There was no evidence that death had 
been caused by strangulation. 

Held : that B was not guilty of murder. 

[P 63 0 2] 

(b) Penal Code, S. 201 — Accused must 
cause evidence to disappear in order to- 
screen offender. 

The essence of S. 201 is that the accused 
caused the evidence of the commission of tho 
offence to disappear with tho intention of 
screening the offender from legal punishment. 

P murdered H and ordered B to help him 
carrying tho corpse to a ditch and burying the 
wearing appeared. 

Held : that the offence under S. 2(J1 was not 
proved against P. Pin helping to carry tho 
corpse to cho ditch was acting under orders 
of P and she appeared to have been bullied 
into doing the act. B'a acts were not volun- 
tary nor done with tho intention of screening 
the ofiencofrom punishment. [P G4 C 2J, 

^ (c) Criminal Trial — Evidence — Apprecia- * 
tion of — Cases ought to be decided on taii- 
gible evidence whether positive or circum- 
stantial. 

Cases ought to bo decided upon tangible evi- 
dence, bo it positive or be it circumstantial.. 
The Court i.q not justified in convicting an 
accused upon facts which are not borne out- 
by the record, which militate against the medi- 
cal evidence and which are the result of noth- 
ing but speculation.^ [p 64 0 2] 

M. Waliullah — for the Crown, 
Judgment. — Mt. Bakhtawari was. 
committed *o the Court of Sessionis at 
Meerut to take her trial under • Ss* 302. 
and 201 1. P. C. 
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" The charge was that on 27th Novem- 
ber 1928, she (murdered one Harbans, 
cbaukidsbr by throttling him ; and that 
having reason to believe that Harbans 
had been murdered, she caused the evi- 
dence of the crime to disappear by bury- 
ing the corpse of Harbans and his clothes 
etc. in a field adjoining.the Guldhar rail- 
way station. 

* The accused pleaded not guilty to both 
the charges. 

The case was tried by Mr. Eaghunath 
Prasad who held Mt. Bakhta wari guilty 
of both the charges and sentenced her to 
transportation lor life under S. 302, 

I. P. C., and to one year’s rigorous impri-* 
sonment under S. 201, I. P. C. 

The central figure in the case is one 
Phool Singh, an Indian Christian, who 
with his wife Mt. Bhagwati and two 
children, one of whom is named Bendick 
alias Balwant lived in a house in mouza 
Dohai within the police circle of Ghazi- 
abad. Bendick alias Balwant was his 
son by a deceased wife. Phool Singh 
was an abandoned iirofligata. He was 
indifferent to his wife and used to beat 
her. About six months before the oc- 
currence, he brought Mt. Bakhtawari to 
his house. Mt. Bakhtawari is a chamar 
woman. Her husband is a resident of 
mouza Dhandhar and appears to have 
forsaken Mt, Bakhtawari. The latter 
was proceeding to her father’s house in 
mouza Nandpur when she met Phool 
Singh at the canal distributary of Asa- 
latpur. Phool Singh saw her, conceived 
a guilty passion for her and asked her to 
.accompany him. She refused, but Phool 
Singh forcibly took her to his house and 
kept her there as his mistress. Upon 
her arrival, the wife, Petro Nila Bfiag- 
wati asked her how and why she came 
and she said that she had been forcibly 
brought by her husband. Phool ’Singh 
did not allow this woman to go away. 
The luishand, who had never cared for 
his wife, Ijecarae more indifferent to her 
after the arrival of the accused. The 
wife naturally did not like the continu- 
ant of Mt. Bakhtawari in the liouse. 

It is not difficult to visualise the bicker- 
ings and (juarrcls, which this unfortu- 
nate incident gave rise lo. 

The matter ajjpoars to have forced it- 
self to the notice of the village people 
amd became a subject of village gossip. 
One Sukhdoo informed Ganga Sahai, the 
TVillage Mukhia that a “stolen woman'* 


had come to the house of Phool Singh*^ 
The Mukhia asked Harbans chaukidar 
to take Phool Singh to the thana at 
Ghaziabad. Upon the chautidar's en- 
quiring, Phool Singh laid that tfie ac- 
cused was^his sail. The chaukidar said 
that they must go to the thana. They 
started for the thana. The chaukidar 
had his uniform on. They proceeded qn 
foot along the railway line and the 
cartage consisted of the chaukidar, Phool 
Singh, his wife Mt. Bhagwati, her two 
children, Balwant and the accused. 
When they had passed the Guldhar rail- 
way station, the chaukidar was asked 
by a man to release them as he had got 
no warrant. Che chaukidai^ did nob 
agree. A few paces ahead,’ they met the 
station master who had two men with 
him. The station master intervened and 
asked the chaukidar to release them but 
the latter was obdurate. Balia Ram 
station master admits having met these 
people along the railw^ay line towards 
the Ghaziabad side, two posts beyond 
the outer single. He says that the Isa 
asked him to get him released from the 
chaukidar, who w^as forcibly*taking him 
off, but he refused to interfere. He is 
contradicted in this respect by Petro 
Nila Bhagwati. We prefer to accent 
her statement. • • 

That the chaukidar under the direc- 
tion of the Mukhia arrested Pliool Singh 
and Mt. Bhagwati with his family pro- ' 
ceedod tow^ards the thana is ^ matter 
which is proved without any reasonable 
doubt and is admitted by the accused. 
All the w'ibnesses for the prosecution 
namely Sunda, brother of Harbans, Bhag- 
wall, Bendick alias Balwant and Bbag- 
wan Sahai who is a thcJi'ougbly inde- 
pendent witness are agreed on this point. 

By the time that the party had cros- , 
sed the wirefencing, Phool Singh appears 
to have warmed himself up into a rage. 
The time and place were opportune. It 
was a lonely spot. The night had set 
in. Not a single man was visible in the 
field. Phool Singh started a quarrel with 
the chaukidar and said that night had 
come and he was not going any fur- 
ther. Phool Singh struck dandfii oft the 
temple of chaukiddr. The chaukidar 
fell dovrn. Phool Singh gave him tvfo 
or tliree more blows. Mt,* Bhagwati 
states that Phool Singh sent for ttte ac- 
cused and both he and the aepused 
dragged the jjhaukidar three or four fields 



1930 Mo?. Bakmawabi V. Smpbbob 63 


laway into another field. There he called 
his wife and askeS her to make a ditch 
in which thechaukidar was to be buried. 
Mt. Bhagwati refused and said that he 
must dp that •worlflor himself. Ptiool 
Singh and Balwant made a ditch. After 
the hole had been dug he asked Mt. 
Bhag\^ati and the accused to help him 
in lifting the body of the chaukidar in 
isuch a manner so as not to leave any mark as 
would be otherwise cau'sed if the body were to 
be dragged. 

Mt. Bhagwati said that the chaukidar 
was still living and that he should not 
bo buried alive. Phool Singh sat over 
the chest of the chaukidar and asked the 
accused to press his mouth which the 
latter did with a banian. Phool Singh, 
Mt. Bakhtawari and Balwant carried 
the corpse to the hole, stripped the 
chaukidar of his uniform and buried him 
in the hole. The clothes of the chauki- 
dar were buried at different ^daces. His 
chaju’as was buried in a field. Phool 
Singh took his dhoti- and shoes and gave 
the shoes to Mt. Bakhtawari to wear. 
Mt. Bhagwati continues : 

** During ^ho time the accused was pressing 
i^e mouth of tho chaukidar, my husband and 
my older son had gone and further dug the 
place, which.had been previously dug.” 

It.is clear, therefore, that no witness 
'other than Mt. J3hagwati was present at 
the time when the mouth of the deceased 
was ju’essed by the accused. Mt. Bhag- 
wati moreover does not say that the ac- 
cused tried Co throttle Harbans by press- 
ing his neol?, nor does she describe how 
and in what way Mt. Bakhtawari pres- 
sed the mouth of the chaukidar. 

Balwant substantially supports Mt. 
Bhagwati. He says that after the blows 
had been given, ^he chaukidar oegan to 
breath hard. Phool Singh asked Bakh- 
tawari to drag him into a field. This 
was done accordingly. This statement 
does not agree with the version given by 
Mt. Bhagwati. The witness adds : 

“At that place, my father got the accused 
to press the mouth of the chaukidar, while my 
father sat upon his chest. At the same time, 
my father pressed dovrti the neck of the chau- 
kidar. W^ilo the throat was being pressed, 
the woman was pressing the mouth of the 

chaukidar^ The chaukidar then died 

My fathSr, myself and the accused took over 
the chaukidar and buried him in that hole. 

The corpse of the chaukidar was discovered 
on 27th November 1928. Information was given 
to his brojiher Sunda who identified Ibhe corpse 
from oertiin pecularity in the foot. The corpse 
had one leg and tranl% Two hands and one 
^QgWdre missing. The corpse was found bet- 


ween the railway lines at a distance of one 
telegraph post from the railway guard-post, 
known as Sehani post, in the airection of Gha- 
siabad. The usual poet,mortei3f was held. The 
body bad reached an»advance effage of docom- 
poBition. The skull was found shattered Into 
fourteen pieces and blood clots were found on 
a piece of the occipital bone at the base of thj 
skull and on a piece of the right frontal bone 
and parietal bone. Brain and membranes 
were missing. There was a fracture of the 
breast bone at the junction of upper and middle* 
third with fracture of the ribs.” 

The ribs second to sixth on the right 
side were fractured ; the ribs second 
to the fifth on the left side were 
decomposed. The left collar bone was 
also fractured. The liver was decom- 
I) 08 ed. A portion of the liver and 
the whole of the right kidney were miss- 
ing and were probably eaten by animals. 
According to the Civil Surgeon, death 
was due to shock and hoemorrhage and 
apparently to the injury to the skull. 

The post mortem was held by Col. 
0*niel, Civil Surgeon of Meerut. He gave 
his statement before the trying Magis- 
ti’ato. 

Mt. Bakhtawari made a statement 
under S. 164, Criminal P. 0., on 3rd 
December 1928. Her story appears to be 
consistent with the statements of the 
principal witnesses for the prosecution. 
She makes no attempt to minimise her 
share in the transaction. Three persons 
are said to have intervened and to have 
asked the chaukidar to leave PBool Singh 
but the chaukidar refused. After this 
Phool Singh offered the chaukidar a bribe 
of Es. 10. The latter did not agree and 
used abusive language ; 

“ Then Phool Singh hit the chaukidar with, 
a lathi. The chaukidar uttered oul/ one crj'j 
saying “0 Balwant Singh” and then he fell 
down and became unconscious. Ho hit the 
lathi blow oti the chaukidar’s temple. He 'hit 
two or three more lathi blows after his falling 
down and then the chaukidar died. Phool 
Singh and his wife and I dragged him to a dis- 
tance of over two or three fields. Phool Singh 
sat on him there and told both of us to dig a! 
place for burying him. We said that we would 
not be able to do so. Thereupon, he, after mak- 
ing us sit there, went to dig the earth and] 
told us to keep the chaukidar’s mouth pressed. 
Thereupon the Munshiain (Mt. -Bhagwati) and 
I both pressed the chaukidar's mouth. When 
be came after digging the earth, Munshiain, 
Phool Singh and I carjried the chaukidar and 
threw him into the pit. Then Phool Singh' 
removed the clothes of the chaukidar and all 
three of us buried them in the sand.” 

Upon the aforesaid evidence, ft is not', 
possible to uphold the conviction Mt. 
Bakhtawari under S. 302, 1. B. C; Th 
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XPUT^BT WB8 cowwittdd bv Phool Singh, Cases ought to be decided upM tangi- 
who smashed the skull to pieces by bis ble evidepce, be it positive or be it 
lathi blows. The assault was made cumstantial. But there bo warrantf 
with a design ’‘and executed with fury for the learned Sessions Judge in con-l 
and tremendous violence. The blows victing the appellant of murder upon/ 
were not struck in furtherance of a com- facts which are not borne out by the 
mon intention on the part of Phool Singh record, Avibich militate against the medi-| 
and Mt. Bakhtawari. Judging from the cal evidence and which are the reSult of 


medical evidence and considering the 
nature of the injuries on the mutilated 
corpse of Harbans, it is clear that death 
was the result of the blow upon the skull 
which smashed the skull to fourteen 
pieces. There is no evidence that the 
death was caused by throttling or stran- 
gulation. There is no evidence thaj) 
Mt. Bakhtawari pressed the throat of 
Harbans chaukidar. She admits that 
she pressed the mouth of the chaukidar 
and Mt. Bhagwati says that she pressed 
his mouth with a banian. Phool Singh 
is proved in this case to be a thoroughbred 
ruffian. He had a hasty and violent 
temper. In the presence of Mt. Bakhta- 
wari and of his wife, he had just com- 
mitted a most brutal and violent murder. 
Mt. Bakhtawari must have been consi- 
derably afraid of him. He asked her to 
drag the corpse. She had no interest in 
doing so. It is Phool Singh who dug 
the trench and not Mt. Bakhtawari. It 
was Phool Singh, who buried the dead 
body and not Mt. Bakhtawari. When 
Phool Singh asked her to press the mouth 
she evidently acted order the influence 
of fear and compulsion and may well 
have made a pretence of pressing the 
mouth, without exerting such force as 
may cause suffocation. There is no evi- 
dence that the banian was inserted into 
the moutfi of Harbans deceased. 

The learned Sessions Judge apjjears to 
have realized that -the evidence on the 
record was not sufficient to justify the 
conviction of Mt. Bakhtawari on a charge 
of murder. He examined Dr. A. N, Mu- 
kerji, Assistant Surgeon attached to the 
Meenit Hospital, who deposed that if 
the mouth and the nostrils of an injured 
person were effectually closed, it would 
take about ten minutes to bring about 
his death. And if the said person \vas 
gasping at tiio time and if somebody sat 
over his cliest and anotrfier i)erson closed 
his mouth, the death of that person 
\rould certainly be hastened. Prom this 
evidence 'the leavped Judge concluded 
thaf thft accused by closing the mouth of 
the deceased accelerated his death. 


speculation land nothing but speculation 
on the part of the learned Sessions Judge. 
The conviction of Mt. Bakhtawari under 
S. 302, 1. P. C., was therefore improper 
and unjust and must be set aside. 

The essence of S. 201, I. P. C., is that 
tho/accused caused the evidence of the 
commission of the ofi!ence to disappear 
with the intention of screening the offen- 
der from legal punishment. Mt. Bakhta- 
wari in helping to carry the corpse to 
the ditch or in burying the weariisig 
apparel of the chaukidar was acting 
under the orders of Phool Singh.* She 
appears to have been bullied into doing 
the act. Her acts were not voluntary 
nor done with the intention of screening 
the offender from punishment. The 
murder was committed by Phool Singh. 
He was interested in wiping effi’ all evi- 
dence against himself. He was taking 
stops to prevent his wife and mistress 
from coming forward as witnesses against 
himself. With this objects in, view, he 
appears to have asked Mt. Bakhtawari 
and Mt. Bhagwati in lending a helping 
hand in either carrying or dragging tho 
corpse and in burying the clothes. With 
the object ot tightening the fetters, he 
appears to have given tlie shoes of the 
deceased to Mt. Bakhtawari to wear. He 
was anxious to secure a complete sever- 
ance of connexion between himself and 
Mt. Bakhtawari and actually sold Mt. 
Bakhtawari to Bhagwana sweeper for 
thirty rupees and a coat. But this was 
not all. He stripped his wife Mt. Bhag- 
wati of all her clothes, made her put on 
a light sheet and threw her into a canal 
to be drowned. Fortunately, the W’oman 
was not drowned ; she was rescued. 

The offence under S. 201, I. P. 0., isj 
not proved against the accused. 

We allow the appeal, set aside the- 
convictions and^ sentence utjder* Bs. 30& 
and 201, I. P. C., and direct that Mt.. 
Bakhtawari be released at once. 
k.m./r.k!. Appeal allotoed^ 
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Pebcival, i. 0., AND Aston, A. J, C. 
Gowasji & Appellants. 

• * V. 

Aloo Joo%ha — ^ESs pendent. • 

Mi«p. Appeal No. 59 of 1928, Decided 
on 19fch September 1929, against order 
of Commissioner under Workmen’s 
Compensation Act, 1923. 

(ft) Workmen’s Compenssition Act, S. 12 
— Tindftl supervising coolies working for 
Dubftshes — Defttb of workmen from injuries 
received while employed— Tindftl is not con- 
tractor. 

A tindal was rocoiving Rs. 10 a month from 
tho Dubashes and also rocoivod pay at tho rato 
of Rs. 2-8-(4 por day, when ho was employed 
in supervising tho coolies working for tho 
Dubashes; that is to say, ho kept Its. 2 for 
himself out of Rs. 25 paid to him daily for the 
payment of bis gang, ono of whom was the dc- 
coasod workman. The workman received in- 
juries during the course of, and arising out of 
the ornploymont which resulted in his death : 
Held : that the tindal was not a contractor* 

[P 66 C IJ 

(b) Workmen’s Compensation Act, S. 5, 
Explanation — Suit against firm for compen- 
sation— Ay egation of casual employment — 
Onus lies on figm to show that there was no 
break exceeding 14 days. 

An applicant, a relative of tho deceased work* 
mau, in a suit for compensation against a 
Dabasho firm, contended that there was no 
continuous? service of tho deceased workman. 
Ho alleged in the plaint that the doceasiid was 
a casual labourer employed by tho Dubashes’ 
^Irm for tho purposes of their trade. Bub the 
firm assortoA that tho case fell under B. 5 (a) 
instead of ixajoting tho allegations : 

Held ; that it was for the firm to show that 
the service was continuous and that there was 
no break therein of moro than 14 days, so as to 
bring, the case under S. 5 (a) : Jones v. Ocean 
Goal Co.f (l&OO)' 2 Q. B. 124 and Oardener v. 
Vickers Ltd., (1928) 44 T. L. 11, 563, Dint. 

• [P 67 C 1] 

(c) Workmen’s Compensation Act S. 30 — 
Finding that workman worked for certain 
days is not question of law. 

There is no question of law in tho finding by 
tho Commissioner that tho deceased workman 
worked for a certain number of days onlv. 

[P 67 C 2] 

T, G, Elphinston — for Appellants. 

Balkishendas H, Lulla — for Eespon- 

dent. , 

Percjval, J. C.-rThis is a miscellane- 
ous appW against the qrder of the Com- 
missioner under Workmen’s Compensa- 
tiefn Act 1923, by which he directed 
that the opjlbnents should pay the appli- 
cant, •Aloo Jootha, Bs, 1387-8-0 arid 
costs. , • 

The' applicant was the dependent of 
lORDPr n Q 
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one Jes^asingh Jootha, a workman, who 
was employed in unloading coal brought 
by S. S. “ The evidence shows 

that ho received •injuries^ during the 
course of, and arising out of, this em- 
ployment, which resulted in his death 
on 11th February 1928. 

There is no contention in this appeal 
that Jessasingh did not die of injuries 
arising out of his employment, or thaA 
the applicant is not the person entitled 
to compensation. 

Tlio only points which have been 
argued in this appeal are questions con- 
nected with the amount of compensation 
which has been awarded by tho Com- 
missioner. The learned Commissioner 
was of opinion that the case fell under 
S. 5 (b), Workmon’s Compensation Act, 
and ho lield that the deceased was in 
receipt of Es. 1-8-0 a day during his last 
continuous period of service, and that he 
was entitled to monthly wages at 
30 times this sum; and that, according 
to the method of calculation laid down 
by tlio Act, he was entitled in all to 
Ks. *1,387-8-0. 

The first point raised by the learned 
counsel for tlio opponents who are 
Dubashes under whom tho deceased 
worked, was that tho case fell under 
S. 12 of the Act on tho ground that the 
tindal, under whose immediate supervi- 
sion the deceased was working, is to bo 
regarded as a “ contractor.” 

This point was not referred to by the 
learned Commissioner in his judgment, 
but an application was made by tho 
learned counsel for tho opponents, after 
tho delivery of tho judgment, in which 
he asked the Court to place*on record 
the fact that the opponents had conten- 
ded under issue 1 that the deceased was 
employed by Alla Kerson, tho tindal 
“ who was a contractor working for the op- 
ponents within tho moaning of B. 12 of tho 
Act.” 

The order of tho Court was as follows; 

“ Mr. Elphinston did touch this point only 
in his arguments at tho end of the case. This 
point was nob referred to in written statements 
nor was it referred to, at the time of the issue. 
Mr. Lulla objected to the arguments on this 
point being advanced by Mr. Elphinston. I, 
however, did not stop him.” 

It will be seen * from this order that 
the point was argued; but that as 
pointed out by the learned Commissioner 
it was not i^aised in the written' state- 
ment nor was it referred to in the is- 
sues. Objection is taken by the learned 



e$ OOWASJI & Sons r. Aloo Jootba fPerciral, J. 0.) 

pleader for the applicant against this on the ground that the deceased 
contention that, if this objection had a continuous period ci not less than 
been raised at^ohe time when evidence 12 months immediately jjreceding the 
was being t&ken, be would have pro- accident was in the service of the oppo- 
duced evidence to show that the tindal nenijs, whe were liable to pay the cona- 
was in fact not a contractor. pensation. The argument a^vanfced is 

It seems to me that this objection is that it is^admjttod on behalf of the ap- 
entitled to weight, and that the oppo- plicant that the deceased worked Jiabi- 
nents, if they wished to show that the tually for the tindal and that the tindal 
tindal was a contractor, should have again worked habitually for the oppo- 
made a statement to that effect in their nonts; and that, therefore, the deceased 
written statement, so that the applicant was in the continuous service of the op- 
would have been in a position to • give ponents. 

evidence on the point if so disposed. The evidence, however, is to the efifect 
Certainly it does not appear to me that that, while the deceased worked habi- 
prima facie the tindal was a contractor^ tually for this tindal, he did work on 
iHe was a man who was receiving, ac- occasions for other tindals also. The 


ording to the evidence, Rs. 10 a month 
from the Dubashes, and also received 
pay at the rate of Es. 2-8-0 x)or day, 
when he was employed in supervising 
|the coolies working for the Dubashes. 
That is to say, he kept Es. 2 for himself, 
out of the Rs. 25 paid to him daily for 
the payment of his gang, one of whom 
was the applicant. At any rate, if he 
was to be held to be a contractor, the 


cousin of the deceased said : * 

“ Wo go with tho same tindal if he wants 
us or with an\ other tindal.” 

Again to the Court he stated : 

“Jcvssasing always worked for opponents if 
they had work available otherwise ho yirorkod 
for others.’* 

In cross-examination also he said : 

“ We had boon working on coal steamers for 
throe or four years with Tindal Alla Kerson. 
We worked with Alla Kerson if he had work, 
othorwiso we went with others.” 


opponents should have given clear evi- 
dence to that effect; and in the absence 
iof such evidence it cannot be hold that 
he was a contractor, and that conse- 
quently S, 12 applies. 

The second point raised on behalf of 
the opponents was that S. 6 (a) of the 


Now it is argued from ^this* evidence 
and from the evidence given by the 
Tindal himself that, on the authority of 
the decision in the case of Jones v. Ocean 
Goal Go, (1), the present case ig one of 
continuous employment. Another case 
that has been cited in this connexion 


Act, and not S. 5 (b) applied. 


was that of Gardener v, Vickers Ltd% 


This point was dealt with by the 
learned Commissioner in his judgment, 
and he has obseiTed as follows : 

It was finally argued by Mr. Ifllpliinston 
that it was for the applicant to prove that a 
ease was* not covered by S. 5, Cl. (a) bui was 
one that fell within the scope of Cl. (b) of 
the same section. The applicant has given 
the best evidence available under the circum- 
stances. If Cl. (a) applied to this case in my 
view the opponents would bo the best persons 
to place facts contemplated by it. Such facts 
would be within their knowledge. The oppo- 
nents have not adduced in this matter a tittle 
of evidence. Evidence ruch as has boon re- 
corded for the applicant proves beyond doubt 
that Cl. (a) could not possibly apply.” 

It may be o!)Berved tliat the only 
evidence recordod in this ease was that 
of Maisoo Kala, cousin of the de- 
ceased, and of Am JKerson, the above 
mentioned tindal, the opponents not 
having produced an 3'^ evidence in the 
case. It’ is argued, however, that on 
the evidence produced on behalf of the 
applicant the case falls under S. 5 (a), 


(2). Now there is a distinction between 
the present case and those cases because, 
as indicated above, in the present case it 
is not shown that the deceased worked 
solely for the opponents. The cases 
cited refer to instances whore an em- 
ployee worked for ons particular em- 
ployer, although the work was for cer- 
tain daj^s only during the period in 
question. Therefore, on that ground 
alone, there is a distinction between 
this case and those cited. However, 
apart from this, if we consider those 
cases, particularly the latter case Gar- 
dener V, Vickers Ltd. (2), we find that 
they do not support the view tljat this 
is a case of continuous employment. As 
observed by Lord Justice Ruasell'in Gar- 
dner V. Vickers Ltd, (2): 

(1) [1899] 2 Q. B. 124=68 J. Q. B. 781 
=15 T. L. B. 339=47 W. R. l484ai80 
L. T. 582. 

(2) [1928] 44 T. L. R. %68. 
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** He coaid understand that it might he said 
that a man^s work continued if the contractual 
obligation continued aor be could understand 
that there mfgh6 be coo&inuous employment 
without a continuous contractual obligation, 
if thore was coi^tinuoffs work. But he was un- 
able to %eo h^w there could bo continuous em- 
ployment without either continucuv work or 
contix^uous contractual obligation.” 

In tlae present case there was no con- 
tinuous contractual obligation; so it is 
necessary to see whether there was con- 
tinuous work in this case. Now from 
the evidence given above it is clear that 
the work was not continuous, because it 
only took place only when there were 
any ships to be unloaded. 

There is further point, which is im- 
portant iic this case in connexion with 
S. 5 of the Act, namely that that section 
contains an explanation, which runs as 
follows : 

“ A period of service shall for the purposes of 
this section be doomed to bo continuous which 
has not boon interrupted by a period of absence 
rom work exceeding 14 days.” 

I Now the applicant in this case conten- 
ded that there was no continuous ser- 
vice. In his plaint he said that the de- 
ceased waS a q^sual labourer employed 
by the opponent s firm for the purposes 
at their trade; and in the written state- 
ment of the opponents no reply was 
made on this point. So that it was for 
the opponents to show that the service 
was continuous and tliat there was no 
break therein of more than 14 days, if 
they wisheef to argue that the case fell 
under S. 5, Cl. (a). However, as indi- 
icated above, there is no evidence to this 
effect on behalf of the opponents; and it 
appears to me that they have not shown 
that the work was continuous in the 
jsense that it wai^not interrupted for a 
period of absence from work exceeding 
14 days. It is in fact highly probable 
that there were such interruptions of 
over 15 days in the opponents’ employ- 
ment of the deceased, as the employment 
depended on the dates on which steam- 
ers happened to require to be unloaded. 

Having regard to the facts of the case 
even if w follow the cases that have 
been eite^ above, more particularly the 
latter of the two' cases, w^ find that the 
present case does nob fall under S. 6 (a). 

I agree, therefore, with the learned 
Commissioner ^n this point. 

Two cfkher points remain for consider- 
ation in regard to the calculation of the 
amount due to the applicant. Iji is oon- 


bended on behalf of the opponents 
that the wages of the^deceaaod were 
Es. 1-4-0 and not^ Bs. l«8-0. But the 
evidence produced is' to the* effect that 
the rate of pay was Es. 1-8-0, and this 
has been accepted by the learned Com- 
missioner. 

The second point is somewhat simi- 
lar, namely it is contended on behalf of 
the opponents that the deceased worked^ 
for the opponents for only five out of 
last seven days previous to his death. 
The learned Commissioner has, however, 
held that he last worked continuously 
for four days, including the day of ac- 
cident, namely from Monday to Thurs- 
day'. The suggestion that he worked 
also on the previous Friday is based 
only on inferences from the evidence; 
and it appears to mo that it is not desir- 
able to interfere with the learned Com- 
missioner in his finding of fact on this 
point. It is to be noted that it is laid 
down in S. 30 that no appeal lies 
against any order unless some substan- 
tial . question of law is involved in the 
appeal; and, as I hold that the view of 
the above mentioned legal questions 
taken by the learned Commissioner was 
correct, it cannot be held that there is 
any question of law in the finding by 
the Commissioner that Jessasing workedj 
for four days only. It was a matter for 
him to decide on the evidence whether 
deceased worked for four days continu-, 
onsly, or whether he worked there for, 
only five days out of seven before his 
death. 

I see no reason, therefore, to interfere 
with the finding of fact on this point. 

For theso reasons, I would dismiss 
this appeal with costs. We fix Es. 30 
in all as pleader’s fee for two days; 
there is no special reason in this case to 
warrant an increase of pleader’s fee. 
Aston, A. J. C.— I concur. 

I would like to add a few remarks 
with regard to one point. Under S. 114, 
Evidence Act : 

“ the Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the common course of 
natural events, human conduct, and public 
and private business, in their relation to the 
facts of the particular case.” 

The learned Commissioner in spite of 
the want of recollection on thq part of 
the tindal and of deceased’s qpu^n, 
might, in my opinion, have applied 
S. 114 and might have inferred tfaibt; the 
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deceased worked on Friday > and Satur- 
day also, Th^ evidence showed that 
the deceased always used to go to work 
when the opponent' had a steamer and 
that it was his duty to remain at work 
while the steamer was unloading, that 
on this particular occasion the steamer 
began unloading on Friday. Had I been 
dealing with the case myself as a Court 
bf first instance I would have exercised 
the discretion conferred by 8. 114, Evi- 
dence Act, but I do not tliink, as a 
Court of api)eal, it is desirable to inter- 
fere with the finding of the learned 
Commissioner wdio on the evidence held 
that it w’as proved that the deceased 
worked from Monday to Thursday . in- 
clusive. 

V.s./B.K. Appeal dismissed, 

1930 Cr. Cases 68 

(Sind) 

Percival, J. C. and Aston, A. J. C, 

Haji — Applicant. 

Emperoi — Opposite Party. 

Criminal Eevn. No. 187 of 1929. De- 
cided on 20th September 1929, from an 
order of First Class Magistrate, Tatta. 

(a) Criminal P. C., S. 145 (b) — Time at 
which Magistrate is to determine who was 
in possession. 

A Magistrate cannot take into consideration 
the effect of an alleged dispossession more 
than two months prior to the date of his 
order; he is required to decide which of the 
parties between whom a dispute exists is in pos- 
session of the subject of the dispute at the 
time when the Magistrate decides the question 
of possession : 15 Bom. 162, FolU ; 4 Cal. 417, 
Doubted. ^ [P 69 G 1] 

(b) Ci;igiinal Trial — Evidence — Procedure 
— W rong date of hearing given to party — 
Party appearing on subsequent date after 

roceedings ex parte were taken against 
im— Refuial of Magistrate to allow to 
cross-examine witness on date of their ap- 
pearance is indiscretion. 

Proceedings were instituted against a person 
under Criminal P. C., S. 145. A copy of an 
order containing a wrong date of hearing v^as 
delivered to him. He attended on the date 
mentioned -in the copy but the 'correct date 
was not even then given to him. When he 
subsequently appeared, after certain proceed- 
ings had taken place ex ps^rte, he was not 
permitted to cross-examine the complainant 
and the witnesses examined the same day. 

Meld : that the tryingf Magistrate exercised 
a wrong discretion in not allowing the party 
to cross-examine the complainant and the 
s witnesses. ^ [P 69 C 1] 

Jashanmal — for Anulicaut. 

C. M. Lobo-iot the Crown. 
Fact8,~0ne Nenoomal instituted pro- 


ceedings against Haji son of Jutno in 
the Court of the First *Class Magistrate, 
Tatta, under S. 14^, Criminal P. C., 
complaining that Haji was threatening 
to trespass on some aTgricuHural Ijs^nd in 
the possession of the • compl^Kinant and 
remove the crops then standing by^force 
and praying that he might be otdered 
not to nterfere with the possession of 
the complainant. Pending the proceed- 
ings the Magistrate ordered on 28th 
September 1928 that as he apprehended 
breach of the peace no one should touch 
tho crops. On 18fch October 1928 the 
crops w'ere secured through the Mukh- 
tiarkar of the Taluka and on 16th April 
1929 orders w’ere passed in fayour of the 
comi>lainant ordering Haji not to inter- 
fere in any manner with the possessiop 
of the complainant. Haji applied fh 
revision to the High Court complaining 
Bhat the Magistrate had erred in exercis- 
ing jurisdiction not given by S. 145, 
Criminal P. C., and that the Magistrate 
had acted in contravention of provision 
1, S. 145, Criminal P. C., and had failed 
to record the grounds on which he ap- 
prehended breach of the^jeace on 28th 
September 1928 and had wrongly relied 
on 4 Cal. 417 the old section having 
been considerably amended and that he 
had given a wrong dat<? and examined 
certain witnesses ex parte whose cross- 
examination he refused at a subsequent 
hearing when the ai)plicant ‘Haji and 
his pleader attended. . 

Aston, A. J. C. — This is an appli- 
cation for revision of the order of the 
learned First Class Magistrate, Tatta, 
who directed that one Nenumal was in 
possession of Survey No. 90, that there 
was a likelihood of a* breach of the 
peace and who directed that Nenumal 
should remain in possession. 

Mr. Hassaram who has appeared for 
the applicant complains that a copy of 
an order containing a wrong date of 
hearing was delivered to his client, that 
he attended on 1st October the date 
mentioned in the copy, that the correct 
date was not even then given to»him and 
that when he subsequently gippeared, 
after certain .proceedings had* taken 
place ex parte, on 8th October, be was 
not permitted to cross-examine * the 
complainant and the witnesses, who had 
been examined on that date. « 

Objection has alsotbeen taken by Mr. 
HassaraiQ to a ruling in the order of 
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the learned Magistrate applying Mohesh 
Chandra Khan, In^re (1). As was point- 
ed out by the* BomBay High Court in 
Huchappa, In the matter of (2), Mohesh 
Chandra ^han, 7n*r0(l)wasa ruling 
on S. 530, Griminal P, C., 1872. That 
was rnodified by S. 145 of the *Codo of 
1882 ^ich is similar to S. 145 of the 
present code. 

It appears that the view taken by the 
learned Magistrate as to the effect of an 
alleged dispossession more than two 
months prior to the date of his order 
was incorrect. I am alsp of opinion 
that notwithstanding the fact, that 
the correct date was entered in a receipt 
taken from applicant the learned Magis- 
trate exercised a wrong discretion in 
not allowing Mr. Hassaram to cross-ex- 
amine the complainant and the “witnes- 
ses who were examined in his absence. 
I would set aside the order passed under 
S. 145, Cl. 6. As the learned Magistrate 
has expressed an opinion that a breach 
of the peace is likely, it is desirable 
that the enquiry should continue. I 
would thei'efore remit the record and 
proceedinSs tc^ the learned First Class 
Magistrate, Tatta, in the light of the 
remarks made about 4 CaL 417 with a 
direction to complete the enquiry allow- 
ing the parties'to appear in person or by 
pleader if they so desire. 

So far as the witnesses who have been 
«camined and cross-examined are con- 
cerned it Jdoes not appear necessary 
that they should bo examined afresh, 
but this is left to the discretion of the 
Magistrate. 

v.s./r.K, Case remanded. 

'■(1) "[TSTg] 4 Cal. 417. ' ‘ “* 

(2) [1891] 15 BoA. 152. 

1930 Cr. Cases 69 

(Sind) 

Pebcival, J. C., and Bablee, A, J. C. 

Maluk ifasaw— Accused— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 192 of 
1929, DScided on 8th October 1929, from 
order of»Oity Magistrate, Shikarpur. 

Criminal P. C., S. SST^Magiitrate fol- 
lowing procedure of summons case instead 
•of Warrant case— No prejudice to accused — 
Trial is not vitiated. 

Whom in a summary trial a Magistrate in- 
titead ot following the procedure prescribed for 
a warrant case follwws that prescribed for a 
summons case and there is nothing to show 


that the procedure adopted by the Magistrate 
caused the accused any prejudice, the trial is 
not vitiated : A. I. B. 1927 Pf C. 44, Ref. ; 29 
>Mad. 372, Dist. . [P70.C1 

B, P, Samtani'--iov Applicant. 

C. il£. Loho — for the Crown. 

Judgment. — This is a revision appli- 
cation made by one Maluk, son of llassan, 
in which he complains against his con- 
viction by the City Magistrate, Shikar- 
pur, and asks us to interfere in revision 
on his behalf. 

The applicant was tried summarily by 
the City Magistrate of Shikarpur and 
the record shows that he W'as accused of 
having voluntaiily caused hurt without 
sudden and grave provocation under 
S. 323, with insult and with criminal 
intimidation under Ss. 504 and 506. 
Column 7 of the Register of Summary 
Trials shows tliat iie pleaded “ not 
guilty ” and denied that he liad beaten 
the complainant, abused or threatened 
him, and said that the case has been got 
up against him because one Nano wanted 
to deprive him of a gax'den. Columns 8 
and 9 contain the finding that the appli- 
cant had beaten the complainant but 
that the accused was not guilty of any 
other offence. The order was that he 
should pay a fine of Rs. 30. 

The applicant then went in revision 
to the Sessions Judge of Sukkur and the 
order of that officer is at p. 4 of the 
paper book. Ho writes that : 

“ Tho only ground on which this application 
can lio is tbs assortiou tliat the Magistrate re- 
fused to summon defence witnesses. ” 

He found that allegation was not made 
out and he dismissed the application. 

In this Court, the princiifal point 
made by Mr. Saratani for the applicant 
is that the City Magistrate instead of 
following the procedure prescribed for a 
warrant case followed that prescribed 
for a summons case and so caused him 
serious prejudice. He has also com- 
plained that his client was not given an 
adequate opportunity of calling his wit- 
nesses after the charge as he was entitled 
to do and was prejudiced thereby. 

A report was called for from the City 
Magistrate as to the allegation that he 
had not followed 4ihe proper procedure, 
and he has replied that he tried the 
case summarily but that its nature was 
not lost sight of ; but that ‘ the proce- 
dure of the trial was unfbrtmpaftely 
obscured by the form of the register 



m 

which is the same for both summons and 
warrant case^ 

It seems to me that this being a sum- 
mary trial, %he distinction between a 
warrant and a summons case may not 
have been emphasized, for apparently 
Mr. Samtani is correct in saying that 
some of the features of summons pro- 
cedure were followed. It does appear 
^probable that the applicant was asked 
for his plea at tJio beginning of the case. 
|But whether that be so or not, it does 
not appear to me that there was any such 
illegality as would bo incumbent on us 
to set aside the order of the Magistrate. 
Mr. Samtani has quoted the case of 
Emperor v. Ghinnapanan (1), as an 
authority for the view that the use of 
the procedure of a summons trial instead 
of that laid down for a warrant case is 
an illegality. But that case hardly 
goes so far as he wishes us to under- 
stand ; for there the accused was con- 
victed on his own admission and senten- 
ced, before any evidence was recorded 
for the prosecution, though the offence 
was one which should have been tried 
as a warrant case ; and it is obvious that 
the irregularity was one which may 
have prejudiced him. It is not neces- 
sary to assume that their Lordships in- 
tended to lay down that in every case 
in which wrong procedure is adopted, 
there is an illegality. In the recent 
case of Abdul Rahman v. Emperor (2) 
their Lordships of the Privy Council 
have considered S. o‘i7, Criminal P. C., 
and have made it clear that a mere irre- 
gularity in procedure can only vitiate a 
trial if it has actually caused a failure 
of justice! 

In this case, then, the applicant must 
fail because there is nothing to show 
[that the procedure adopted by the 
[Magistrate caused him any prejudice. It 
|is not clear how the complainant could 
lhave obtained any useful information, 
[as suggested by Mr. Samtani, from his 
[very meagre plea ; and there is nothing 
jto show us that be was deprived of the 
opportunity of calling Vvitnosses. We 
find in the order of the Magistrate that 
he offered no defence. The learned 
Sessions Judge who considered the ques- 
tion has accepted this as correct and the 
Magistrate in the report made by him in 
(T)7i90^9^^ 5 " 

1927 P.C. 44=5 Bang. 6S=54 
J. A. 96 fJP.U./. 


im 

answer to the afGtdavit Sled by the eppli* 
cant has stated definitely that the ap- 
plicant had every opportunity of bringing 
his witnesses if he had wished to do so. 

In these circumstgfnces we cannot find 
that there was any- injusttoe such as 
would jilstify us in interfering in revi- 
sion and we dismiss the application. 
v.s./r.k. Application dismissed. 
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(Sind) 

Pebcival, J. C. and Barlee, A. J. C. 

Emperor 

V. 

Mahrab — Accused — Opponent. 

Criminal Bevn. Appln. No. 223 of 
1929, Decided on 9th October 1929, from 
judgment of Addl. Sess. Judge, Hy- 
derabad. 

(a) Criminal P. C., S. 208 — Evidence — 
Removal from record evidence without 
objection by accused filed as exhibit it 
mistake. 

It is mistake to remove from record the 
evidence recorded under S. 20S after it had 
been filed as an exhibit in the ease without 

objection on behalf of the aceSaod. IP 71 0 2] 
(b) Evidence Act, S. 33 — Reservation by 
Committing Magistrate of cross-examination 
of witness suo motu —Evidence cannoP be 
admitted in Session Court. • 

If the cross-examination of a witness is re- 
served by a Magistrate during committal pro- 
ceedings of his own accord, that deposition is 
not complete and should not be admitted iff 
evidence at the trial in the Court df Session. 

• [P 71 0 2] 

(c) Evidence Act, S. 114, lllus. (e) — ^All 
ofjpicial acts must be presumed to have been 
done properly. 

Whore a Committing Magistrate writes at the 
foot of the deposition that the cross-examina- 
tion is being reserved, he does not mean that it 
is being. reserved by him an(f that the accused 
has not boon given an opportunity for cross- 
examination. All oflicial acts must he presum-^ 
ed to have boon done properly and it is difficult 
to suppose that Magistrate who must be pre- 
sumed to have known the law did not give the 
accused an opportunity of cross-examination to 
which he was entitled by 8. 203, Criminal P. 0. 

[P 71 C 2] 

C. M. Lubo — for the Crown. 

M. L, Lalvani — for Opponent. 

Barlee, A. J. C. — An applicaJion has 
been made by the Public Proaeclitor for 
Sind for the retrial of a case against 
Mahrab, son of Gulsher, w ho was tried* by 
the Additional Sessions Judge, Hydera- 
bad on a charge under 8. 302, 1.;P, C.> 
but was convicted of^an offence under 
S, 324, and sentenced to rigorous *impri- 


Empbbob V. Mabbab (B&liee, A, J* C.) 



1930 Bmpbrob V. Mahrab (Barlee, A. J. 0.) 71 


sonmeni tor two years to be served in 
the Dbarwar jail ter juveniles. 

The main ground #n which the appli- 
cation is based is that the learned Addi- 
tional Sessions^ eTudge wrongly excluded 
the medical pvidence from the record and 
a subsidiary ground is that he has sen- 
tenced the accused to undergo imprison- 
ment in the Dharwar jail without re- 
cording a finding as to his age. 

The judgment of the Sessions Judge 
shows that the accused was charged 
with the murder of one Usman in the 
following circumstances: 

It was alleged that the accused a lad 
of age 20 became intimate with Usman’s 
wife. Usman chastized his wife and 
complained^f the matter in the village 
but the accused would not reform. On 
15th November Usman went to the vil- 
lage water trough to fill two pitchers 
with water and he was there met by the 
accused who was armed with a hatchet. 
The accused abused him, Usman retort- 
ed and the accused struck him with the 
hatchet. Usman replied with a blow 
from wooden bar on which he was carry- 
ing the viater and then the accused 
struck him anefther blow wdtli the hat- 
chet. This assault*! was witnessed by 
two jnen Gfiazi and Ismail. And after 
the police inquy:y the accused was sent 
up for trial* on the charge of murder as 
Usman had died. 

^Tho learned Additional Sessions Judge 
after considering all the facts came to 
the conclusit^n that it was amply proved 
that the accused had struck two blows 
with the hatchet and thereby caused 
Usman’s death. But he sentenced him 
for causing grievous hurt. His reasons 
for not sentoncipg him for murder or 
culpable homicide are given at the end 
of his judgment. He writes as follows: 

But as regards the nature of the injuries 
and whether the same culminated in death, it 
will bo difficult to say in* the absence of the 
medical evidence, Sub-Medical Officer who 
examined the corpse of the deceased was exa- 
mined in the City Magistrate’s Court but his 
cro:s-examination was reserved for Sessions 
Court. This was surely a mistake on the part 
of the committing Magistrate. The cross-exa- 
mination (ft the Doctor should not have boon 
reserved. Magistrate’s attention is invited to 
S. 609, Criminal P. C, There* is not even the 
usual certificate attached ^to the .deposition as 
required. It is a pity the S. P. P did not seek 
to remedy this <}efeot. Evidently he had not 
read thi^ deposition. Evidence of a witness 
means his examination in chief, cross-exami- 
nation and re-examiqfbtion; where cross-exa- 
mination is reserved and not declined the evi- 


dence is not complete. It is not clear whether 
ibe cross-examination was reserved by the Ma- 
gistrate oi his own motion' or ^ the request ot 
the accused. This deposition b^s, therefore, to 
be eliminated from consideration, for examina- 
tion-in-chief of a witness without an opportu 
nity being given to opposite party to cross- 
examine is not legally acceptable.” 

We are of opinion that the learned 
Additional Sessions Judge made a mis-| 
take in removing from the record thei 
medical evidence after it had been filed 
as an exhibit in the case without objec- 
tion on behalf of the accused. He is no 
doubt correct when ho says that if the 
cross-examination of a witness is reser- 
ved by a Magistrate during committal! 
proceedings of his own accord that de- 
position is not complete and should not be 
admitted in evidence at the trial in the 
Court of Sessions. But wo can find no 
reason for supposing that because the 
committing Magistrate wrote at the 
foot of the deposition that the cross- 
examination was being reserved he meant 
that it was being reserved by him and 
that the accused had not been given an 
opportunity for cross-examination. Alii 
oftioial acts must be presumed to have 
been done properly and wo find it diffi- 
cult to suppose that the Magistrate who 
must be presumed to have known the! 
law did not give the accused an opiror- 
tunity of cross-examination to which hei 
was entitled by B. 208, Criminal P. C. 
Had the Magistrate merely written 
“ cross-examination .reserved ” it might' 
possibly be supposed that he meant re- 
served for a later stage of the proceed- 
ings before him and that it was subse- 
quently overlooked. But he wrote “ re- 
served for the Sessions Court ” and that 
makes it clear that the accused’s plead- 
er did not want to cross-examine in his 
Court. 

We consider then the learned Addi- 
tional Sessions kludge was not justified 
in discarding from the record the evi- 
dence which had been filed without pro- 
test. At the same time we would point 
out that the endorsement should have 
been “ cross-examination declined ” for 
there was no reservation in the true 
sense.” 

The learned Judge’s second objection 
that the certificate of the Magistrate 
had not been filed has turned out to 
have been mistaken for it was found 
afterwards in the Committing ;is- 
trate’s record. 



72 Empbrob V. Mahbab (Pereival, J. €.) W80 


The question then is whether we 
should in the^e circumstances order re- 
triaL The learned counsel who has ap- 
peared for tlie accused has raised several 
objections. Firstly he has contended 
that oven if the medical evidence be ad- 
mitted it docs not show that the offence 
was one of culpable homicide since the 
doctor stated that he could not say defi- 
onitelythat the wounds were likely in 
the ordinary couise of nature to have 
caused death* But though the opinion 
of the doctor was equivocal it is not the 
opinion of the doctor which is wanting 
in this case bub the finding of the Ses- 
sions Judge on the medical evidence and 
we cannot say that tlie learned Addi- 
tional Sessions Judge could not have 
held on this evidence coupled with the 
other evidence in the case that the of- 
fence of culpable homicide had been 
committed. 

The learned counsel further has criti- 
cized the evidence for the Crown but it 
is not open to us at this stage to go into 
it. All wo can say is that the Magistrate 
found that a prima facie case was estab- 
lished and the learned Additional Ses- 
sions Judge agreed wnth him on the 
main issue in the case. This is sufficient 
for our present purpose and we must not 
prejudice the case by expressing an opi- 
nion on the merifcs. 

Lastly, the learned counsel has urged 
that the punishment of two years rigo- 
rous imprisonment was sufficient. But 
with this wo are unable to agree. If the 
offence was one of culpable homicide or 
murder the sentence appears to have 
been inadequate. 

For these reasons we agree with the 
learned Public Prosecutor that the case 
should go for retrial so that the effect of 
the medical evidence bo considered. Wo 
think this course preferable to considering 
the record with the medical evidence 
and deciding the matter for ourselves 
since there is a i)Ossibility the accused 
may have been projudized by the absence 
of the doctor from the Sessions Court if 
ho expected to be able to cross-examine 
him there. 

We think the best order is that which 
is asked for on behalf of the Crown that 
therefore, set aside the conviction 
'and sentence and direct that the accu- 
sed should be retried. ^ 

recommend that the Sessions Judge 
should record a definite age of the accu- 


sed if there is any question o! sending 
him to pbarwar jail. * 

Percival, J. C.— woujld like to add 
a few words regarding the action taken 
by- the learned Magistrate, First Class, 
Diplo. He stated at. the end of Ihe evi- 
dence of the Medical Officer: 

" Cross-oxamination of the accusod>^eserved 
for the Sessions Court.” 

It was really this endorsement which 
has caused the difficulty in the case. I 
am of opinion that the Magistrate should 
rather have noted: 

“ Accused offered for examination, cross- 
oxami nation declined.” 

If ho had made a note to the effect 
then there would have been no question 
about the correctness of the* admission 
of the evidence in the Sessions Court. 

I was at first inclined to take the view 
that we should dispose of the case oursel- 
ves, accepting thelview that the deposition 
of the Medical Officer w^as rightly* on.tihe 
record. But there is one point in favour 
of a retrial namely that if we were to 
dispose of the case now we would be 
disposing of ib without having the opi- 
nion of the learned Additional Sessions 
Judge on the medical gvidSnee. It is 
more satisfactory in view of the remark 
made by the Magistrate that the cross- 
examination was reserved for th©' Ses- 
sions Court and in view K)i all the facts 
of the case that .in this particular ins- 
tance the Medical Officer should be exa- 
mined by the Judge who will hear the 
case. The Judge will then be able to 
give his opinion regarding the medical 
evidence and if by chance the case comes 
before this Court again, this Court will 
have the advantage of the opinion of the 
Judge on the said medical evidence. It, 
may be noted also tha'b the ‘application 
of the Public Prosecutor was for a re- 
trial and not for enhancement of tbo 
sentence. 

v,s./b.k. Betrial ordered. 
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3. 

Vir Sinfirfc-*-P 0 titioner. 

JS^wip^or— Cfpposite Party, 

Criminal Eevn. No. 635 of 1929, De- 
cided 30fch July 1929. 

Penal Code, S. 216 — Proclaimed offender 
harboured — No satisfactory evidence that 
accused knew till so informed by police 
officer — False information given to police 
to assist evading apprehension — Offence 
under S. 216 was committed. 

A person was charged for harbouring a pro- 
claimed offender. There was no satisfactory 
evidence on record to show that the accused 
knew that the person harboured was a pro- 
claimed offender till police officer informed 
him to that clffect. But after the police officer 
had BO informed him, the accused gave false 
information in order to assist evading appre- 
hension and eventually the offender was found 
in his house. 

Held: that the false information given after 
having teen informed that person was a pro- 
claimed offender is sufficient to bring the 
accused within the purview of S. 216: A. I. R, 
1926 Lak. 205, ReL on. [f" 73 C 1] 

Hand Lai — for Petitioner. 

S. L. Puri for Govt. Advocate — for 
the Crown? ^ 

Judgment. — The petitioner Vir Singh 
has been convicted in this case under 
S. 216, 1. P. 0., and sentenced to rigorous 
imprisonment for two years. The charge 
against Vir Singh was that he had har- 
boured a dacoit named Sham Singh who 
W!is a proclaimed offender. Both the 
Courts below have found that thero is 
no satisfactory evidence on the record to 
show that Vir Singh know that Sham 
Singh was a proclaimed offender before 
the arrival of the police to search his 
jhouse, It appears, however, that after 
the Sub-InspectdV had informed Vir 
Singh that Sham Singh was a proclaimed 
offender and asked him whether Sham 
Singh was in his house he denied the 
fact and gave prevaricating answers, 
jevidently with the object of enabling 
Sham Singh to evade apprehension, 
jeventually Sham Singh was found in his 
house. The learned Sessions Judge has 
held that* the false replies given by Vir 
[Singh to the Sub-Inspector after he had 
been informed that Sham Singh was a 
jproclaimed offender are sufficient to 
bring him within the purview of S. 216. 
This viejv appears to me supported by 
* the ruling Tara Singh v. Emperor (1). 

(I) A. l.B. 1926 Labff 206=7 Lab, 80. 

1930 Cr. C. 10 


The offence was, howeve/ of a technic 
cal character and, consideging the fact 
that the son and the nephe^ of the peti. 
tioner had themselves given information 
which lad to the discovery of Sham 
Singh in Vir Singh’s house, I do not 
think that the punishment need be 
severe. 1 uphold the conviction, but 
accept the petition for revision to the 
extent of reducing the sentence to the 
period of imprisonment already under- 
gone. 

v.b./k.k. Sentence reduced, 

1930 Cr. Cases 73 (2) 

, (Lahore) 

Ffobde, J. 

TIarnam Das— Accused — Appellant. 

V. 

Emperor— Party. 

Criminal Appeal No, 854 of 1929, 
Decided on 29th November 1929, from 
order of Addl. Dist. Magistrate, Iloshiar- 
pur, D/- 22nd July 1929. 

Penal Code, S. 75 — Greatly enhanced 
punishment should not be inflicted for tri- 
vial offence. 

For-an offence trivial in nature in itself, 
greatly enhanced punishment should not bo 
inflicted, merely because there have been pre- 
vious convictions against tbo offender. 

[P 73 C 2] 

Judgment. The appellant has been 
convicted of stealing a khes, the origi- 
iial cost price of which was Bs. 4. 

He has been sentenced to five years* 
rigorous imprisonment on the strength 
of two previous convictions. 

The first of these convictions, which 
was under S. 411, 1. P. C., was had on 
19th May 1925, when a sentence of ten 
days imprisonment was imposed. The 
second conviction was on 25th April 
1928, under S. 379, when 3 months’ im- 
prisonment was inflicted. 

I have ’repeatedly pointed out that 
for an offence trivial in itself as is the 
present one, greatly enhanced punish- 
ment should not inflicted merely be- 
cause tliere have been previous convic- 
tions against the offender. 

In my judgment a sentence of six 
months’ imprisonment would meet the 
ends of justice, and I, accordingly, ac- 
cept this appeal to the extent of reduc- 
ing the punishment from five years’ 
rigorous imprisonment to six months’ 
rigorous imprisonment, 

R.M./r.k. * Order accordingly^ 



K&ffittr MiS9ir — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Misc. Cases No. 9 of 1929, 
Decided on 16th March 1929, against 
order of Sub-Divisional Magistrate, 
^ Patna, D/- 23rd January 1929. 

(a) Criminal P. C., S. 195 (5)— “Authority” 
cover* District Magistrate in relation to 
police of his district. 

Whether the police are public servants sub- 
ordinate to the District Magistrate under S. 195 
(l) (a) or not, there is no reason to doubt that 
the very wide expression in S. 195 (5) “jy^y 
authority to which such public servant is sub- 
ordinate” connoting apparently a more distant 
and general entity then departmental superior, 
covers the District Magistrate in relation to 
the police of his district. [P 77 C 2] 

(b) Criminal P. C., S. 195(1) (a)— Cogni- 
zance of offence under Penal Code, S. 211 
on complaint of investigating police officer 
--Charge failing — Accused cannot be' con- 
victed under Penal Code, S. 182. 

There is no bar to cognizance being taken of 
an offence under Penal Code, 8. 211 on the 
complaint of the investigating police officer 
though he is not also an officer referred to 
under S. 195 (1) (a). Criminal P. C. ; but if the 
charge under Penal Code, 8. 211 fails, there 
cannot by reason of Criminal P. C., S. 195(1) 
(a) be a conviction under Penal Code, 8. 182. 

[P 78 C 1] 

(c) Criminal P. C., S. 195 (1) (b)— Offence 
under Penal Code, S. 211 not committed in 
Court — S. 195 (1) (b) is no bar to take cogni- 
zance — Once cognizance of complaint is 
taken, nothing in S.^ 195 (1) (b) deprives 
Magistrate of his jurisdiction. 

Where the offence under Penal Code S. 211 
has not been committed in, or in relation to a 
proceeding in any Court 8. 195 (1) (b) is no bar 
to cog^iizance of a -complaint of that offence. 
But it is^impossible to hold that when a Magis- 
trate has taken cognizance of a complaint, any- 
thing that can subsequently happen will 
suffice or anything in S. 195 (1) (b) can operate 
to deprive him of jurisdiction to proceed there- 
on in accordance with law : A. I. li. 1925 Pat, 
717, DisL and A. L It. 1930 Pat. 30, Bef. 

[P 78 C 2] 

K. B. Butt and A. G. Boy — for Peti- 
tioner. 

Assistant Gover7iment Advocate — for 
the Crown, 

Judgment. ^ — This matter has a 
lengthy and tangled history and with a 
view to avert in future cases some at 
least of the d iiriculbies which have arisen 
I deal with it at some length, 

The petitioner, who is clerk of an 
ftdvoeate of this Court, lodged informa- 
tioh^before Sub-Inspector D, Mukerji in 
charge of the Eotwali police-station, 


im 

Patna, on 18th Jane against th«.«li»uffenf 
of his master who hestlleged had taken 
an advance of Es, 36 and then decamped 
without permission taking away also 
motor accessories* of the value of 
Es. 55-8-0 a list of wbidb tie Shpplied. 
The cash was made over to and investi- 
gated by the junior Sub-Inspectef Earn 
Singh who on 23rd June reported it to be 
maliciously false and prayed that orders 
be i)assed for the prosecution of the 
complainant for an offence under S. 211, 
I. P. C. Having perused the report the 
Sub Divisional Magistrate on 3rd July on 
an ordersheet marked G. E. (General 
Eegister) No. 253 of 1928 recorded that 
the investigating officer reported the 
case to be maliciously false 9.nd directed 
notice to issue to the petitioner to show 
cause why he should not be prosecuted 
under B. 182 or S. 211, I. P. 0. 

On 19tli July a complaint by Sub-In- 
spector Earn Singh dated 13th July under 
S. 211 was put up to the Sub Divisional 
Magistrate who directed it to be placed 
with the record. On that date also the 
petitioner showed cause verbally through 
a pleader but filed no petition. On 25th 
July the Magistrate recofded that having 
carefully gone through the case diary of 
the investigating officer, he had cojub to 
the conclusion that* the petitioner should 
be prosecuted under S. 182 and added : 

“The Bub-Inspector of Police before whom 
the information was lodged has already filed 
a complaint. Summon Kantii; Missir under 
S. 182, 1. P. C.” 

Thus summons was issued upon the 
complainant already mentioned and the 
ordersheet thenceforw^ardshowed thecasa 
as No. 253-G.E.,/643-C, the latter number 
being that of Sub-Inspector Earn Singh's 
complaint in the Complaint Eegister. 

On 14th August the case was trans- 
ferred to Thakurai B. D. Singh for dis- 
posal. 

On 23rd August an application was 
made to the High, Court biib was returned 
with a suggestion to apply to the Dis- 
trict Magistrate. An appeal to the Ses- 
sions Judge was rejected on 27th* August 
and a motion to the District Magistrate 
on 4th September. In the latter the only 
legal flaw suggested was that '^the Sub- 
Divisional Magistrate took . cognizance 
before a complaint bad bpeni lodged, and 
the fact alleged was negatived. * On 17th 
September this Court made absolute a 
rule obtained on bel^alf of the petitioner 
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substftntifijlly on t^e ground that the 
Sub Divisional Magistrate having called 
upon the petitioner to show cause against 
his intended prosecution should not 
have reduced the opportunity so affoi’ded 
to a mere formality but should in the 
circunas^tances of the case, where three 
legal practitioners were alleged to sup- 
port the'prosecution story, have discussed 
the cause shown. Thereafter the judg- 
ment proceeded : 

"If'tho learned Sub-Divisional Officer is in- 
clined to proceed against the petitioner he 
should examine the witnesses mentioned in the 
first information report and then make up his 
mind as to whether it is expedient in the 
interests of justice to put the accused on his 
trial or not.*’ 

% 

When this order was communicated to 
the Sub Divisional Magistrate he stayed 
proceedings on 17th October noting on 
the order-sheet of Case No. 643-C that 
he understood that the police officer con- 
cerned was about to file a complaint. 
The point was that so far as an offence 
under S. 182 was conceuned, the com- 
plaint of Sub-Inspoctor Earn Singh was 
not tenable by reason of S. 1% (1) (a) 
since it was not made by the : 

“public servant concerned or some other public 
servant to whom he is subordinate,” 

the Information to the police having 
been given not to him but to the Sub- 
Inspector in charge of the police station. 
Accordingly the record of the original 
cSse was deemed to bo closed and when 
Sub-Inspecter D. Mukerji lodged before 
the Sub-Divisional Magistrate a. com- 
plaint against the petitioner under S. 182, 
a new case record was started and num- 
bered 1016-C of 1928 and on 4th Decem- 
ber summons under S. 182 was issued on 
petitioner. On flie same date the case 
was transferred for disposal to Thakurai 
B. D. Singh who fixed the hearing for 
17th. On 10th December, however, 
Case 1016-C was withdrawn by the Sub- 
Divisional Magistrate to his own file and 
he directed that it should await the dis- 
posal of Case No. 643-C. In the order- 
sheet of the latter under the same date 
the Sub Divisional Magistrate set out 
that as suuother case had been started 
on th*e complaint of* Sub-Inspector 
D. Mukerji before whom the first infor- 
mation was lodged and who was the 
proper person to file the complaint, 
further'steps had not been deemed neces- 
sary in case No. 64^C as the Magistrate’s 
order summoning the accused h^d already 


been set aside by the Hiih Court, but 
as the accused had filed a petition to the 
effect that the orders of th^ High Court 
had no£ been complied with and the new 
complaint should be dismissed and as 
the accused seemed to insist that the new 
case should not proceed, he gave him an 
opportunity to prove his case by examining 
witnesses named in the first informa- 
tion reportii He explained that as the* 
new complaint was filed by a different 
complainant he had not thought it in- 
cumbent upon him, to take therein the 
action indicated by the High Court in 
the earlier case. 

On 17th December the District Ma- 
gistrate disposed of an * appeal ’ or 
application under S. 195 (5) made by the 
petitioner against the order of the Sub- 
Divisional Magistrate taking cognizance 
of the complaint of Sub-Inspector 
D. Mukhorji and summoning the accused 
on the ground that in view of the order 
of the High Court the Magistrate had 
no jurisdiction to entertain the com- 
plaint. The learned District Magistrate 
held that the Sub-Divisional Magistrate 
had acted strictly in accordance with 
the order of the High Court and pro- 
ceeded : 

“In view of this I do not think it is neces- 
sary for the ease under S. 182 I. P. C. (Case 
No. 1016 L of 1928) to proceed and I accord- 
ingly direct that this case shall be withdrawn. 
If the learned Sub-Divisional O'fficor after exam- 
ining the witnesses produced by the present peti- 
tioner and considering the other papers in the 
case comes to the conclusion that the case is 
false, bo can himself file a complaint for his 
prQsecution under Ss. 211 or 182, I. P. 0.” 

Tho Public Prcsecutbr appeared in 
case No. lOlG-C of 1928 and withdrew 
tho case whereupon tho Sub-Divisional 
Magistrate recorded an order of dis- 
charge under S. 494, Criminal P. C. 

The petitioner was then called upon 
to produce his witnesses in case No. 643* 
He appeared eventually and pleaded 
that the High Court had directed the 
Magistrate to summon the witnessea 
and not to ask the petitioner to produce 
them. The Magistrate stated that he 
had no objection to summon- them but 
would examine the petitioner straight- 
away, not as an adbused but as the per- 
son who gave information to the police^ 
whereupon the petitioner’s pleader ex- 
pressed his • intention of mbving ^an 
application for transfer if the Magis^ . 
trate insisted upon the examination of 
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tha^tifcion^ that day, and the case 
was accordingly adjourned. 

The petitioiier then moved this^ Court 
for a rule for the transfer or the quash- 
ing of the proceedings and as Mr. K. B. 
Dutt contended on his hehalf that the 
order of the District Magistrate was 
without jurisdiction it was assumed 
that if the earlier proceedings were 
•dropped on the ground that the com- 
plaint of Sub-Inspector Ram Singh was 
not valid so far as S. .182 is concerned, 
all that would be necessary would be 
to deal witli the complaint of Sub-In- 
spector D. Mukherji incase 1016-C by 
setting "aside the order of summorfs 
passed thor6)on and directing in the 
very special circumstances that the 
Magistrate proceed on the lines of the 
direction or suggestion of this Court in 
case No. 643-C. 

But with the assent of the Crown the 
case has been argued as if an open rule 
had issued. The contention of the 
learned vakil now is that the proceed- 
ings should be set aside because the 
complaint of Sub-Inspector D. Mukherji 
having been lawfully withdrawn under 
S. 195 (5) by an authority having juris- 
diction to do so, nothing remains against 
the petitioner except an invalid com- 
plaint of Sub-Inspector Ram Singh, the 
Sub Divisional Officer having no power 
to make a complaint either executively 
or judicially, and that in any event the 
proceedings should be transferred to 
another Court owing to general pre- 
judice as the petitioner does not want 
to prove his case and is not even en- 
titled to ^ive evidence and yet the Sub- 
Divisional Magistrate insists on examin- 
ing him. 

To appreciate these submissions 
the reply of the Crown it is essential 
to ascertain the legal position at each 
stage. 

When issuing notice on the petitioner 
on 3rd July, the Sub Divisional Magis- 
trate manifestly was not acting upon 
the investigating Sub-Inspector’s report 
for prosecution, and apparently the Sub- 
Inspector himself contemplated a mere 
formal complaint, which in fact he sent 
in od 13th July. TRe Magistrate on 
3rd seems either to have been act- 
ing administratively or under R. 476 
read mth 8. 1-95 (1) (b) through inad- 
ve ruapee in D aroga Po p v. Emperor (1). 

(1) A. I. B. im Pat. 717^5 Pat. 83! 


It is indeed held tljp.t S. 195 (1) (b) 
applies if the judicial proceeding is in 
existence at the time wheir it is sought 
to prosecute the ofl'ender for the offence 
in question. But as* ther5 was tat the 
time no proceeding in existence in his 
Court, these provisions were of gourse 
inapplicable. And he did not’ take 
cognizance of the complaint of Sub- 
Inspector Ram Singh, -under which the 
bar in S. 190 (l) (a) might be supposed 
to be removed, until the 25th, or at the 
earliest 19th. 

Next when petitioner appeared on 
19th July he cautiously refrained 
from filing any written petition, as 
is usually done, being ^ apprehen- 
sive that under the decision cited it 
might be treated as a complaint and 
that the Magistrate could then act under 
S. 476, as the offence under S. 211 would 
then be committed in, or in relation to 
a proceeding in this Court. 

Again the complaint of Sub-Inspector 
Ram Singh of^an offence under S. 211 
does not, on the ruling of this Court in 
Barhamdeo Singh v. Emperojr (2) com- 
ply with S. 195 (1) (a) so far as an of- 
fence under S. 182 is concerned, as he 
was “not the public servant concerned,” 
being only the investigating officer *and 
not the public servant tb whom infor- 
mation was given. 

The order of this Court as well as the 
direction or suggestion with which the 
judgment concluded assumed that the 
Sub-Divisional Magistrate had taken cog- 
nizance of the complaint and it operated 
to replace matters at the stage of cog- 
nizance and of starting on an inquiry 
under S. 202. 

The action of the Sub-fiivisional Magis- 
trate on receipt of the High Court’s order 
showed that he was not “ inclined to 
proceed against the petitioner,” the rea- 
son being that he then considered only 
S. 182 and doubted whether the proceed- 
ings under that section were legally 
well-founded on the complaint of Sub- 
Inspector Ram Singh. 

The complaint of Sub-Inspbctor D. 
Mukherji, however, did not suffer from 
any legal defect* and the procedure ad- 
opted in respect of it was correct so far 
as legality alone is concerned. As was 
said in Jokhi Mian v. Mahiaiud^ Dafa» 
darJS) 

0) a7L B.“ 1928 Pat; ib2. “ 

(S) A, I. y, 1929 Pat. 92. ^ 
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*' When a complaint is made by a public 
servant for an offencft punishable under S. 182 
the Magistrate is governed only by the rules 
in Chap. 16, TJriminal P. 0. As in a com* 
plaint made by a private person he will nor- 
mally ^sue summons out in exceptional cases, 

for reason* to be. recorded in writing” he 
may under S. 202 postpone issue of process and 
mako*{^n inquiry or direct a magisterial or 
police inquiry or investigation. The position 
would be the same if a police officer com- 
plained, for instance, under S. 211, I. P. 0, 
Apart possibly from a complaint made by a 
Court under S. 47G (1), Criminal P. C., no com- 
plaint is in any sense invalid merely because 
the person accused has not had an opportunity 
of showing cause against the complaint being 
made.” 

In this instance, however, the cir- 
cumstances were specially exceptional 
— the HigR Court had ali'eady expressed, 
an opinion in another case on the same 
subject matter and the preferable pro- 
cedure therefore was that the Magis- 
trate .on taking cognizance of the com- 
plaint of Sub-Inspector D. Mukherji 
should hold an inquiry under S. 202 be- 
fore issuing process. 

What a pity it is that the learned 
Sub-Divisional Magistrate should have 
allowed fiim^lf to be flustered and 
stampeded as indicated in liis order of 
10th December. It was not open to 
him* once he had issued summons, 
to go baok. Ho had acted in case 
No. 643-C strictly in compliance with 
the order of this Court and if there 
tfas some appearance that he had 
not, he ougft to have trusted this Court 
to distinguish the real from the ap- 
parent. It was alike legal and proper 
that action against the petitioner under 
S. 182, I. P. C. should iwoceed on the 
complaint in case No. 1016-C, but the 
Magistrate, becatise of the suggestion of 
this Court in case No. 643, should, in 
the exercise of a sound discretion, have 
proceeded under S. 202. 

The next question is whether the Dis- 
trict Magistrate had jurisdiction under 
S. 195 (5) to order the withdrawal of the 
'jomplaint in case No. 1016-0. is the 
District Magistrate an authority to 
which an officer in charge 'of a police 
station ig subordinate within the pur- 
view <Jf that provisioni The subsec- 
tion is new and it is to be observed that 
the 'language differs from S. 195 (1) (a) 
where the pSrson whose complaint is 
required to remove the bar to prosecution 
is the public servatt concerned, or some 
other servant to whom he iq suborSl^ 


nate. The decisions of /he Allahabad 
and of the Calcutta Hig* Courts differ 
as to whether an officer o( police in his 
district is subordinate to the District 
Magistrate, the former basing their 
affirmative answer on the terms of S. 4, 
Police Act 1861 which place the police 
under the general direction and control 
cf the District Magistrate. But whether 
the police are public servants subor* 
dinate to the District Magistrate under 
sub-S. 1 (a) or not, I see no reason to 
doubt that the very wide expression in 
sub-S. 5 “ any authority to which such 
public servant is subordinate" connoting 
ifpparently a more distant and general 
entity than departmental superior, cov- 
ers the District Magistrate in relation 
to the police of the district. It would 
not seem at all unreasonable that the 
legislature should restrict the making 
of the complaint to the department 
and yet permit the withdrawal there- 
of (at times perhaps on grounds of policy 
transcending departmental considera- 
tions) by superior authorities also. It 
follows that the withdrawal of the com- 
plaint in case 1016-C was valid, and as 
the District Magistrate exercised juris- 
diction administratively, his order is 
not open to interference by a judicial 
tribunal, which moreover would be most 
reluctant to interfere in such circum- 
stances oven if it was entitled to do so. 
It does not matter therefore that his 
reason for the withdrawal rested on 
what in the obscure circumstances may 
well have been a misconception of law, 
such as that the Sub-Divisional officer 
could himself file a valid compjaint. 

When the authority referred to under 
S. 195 (5) forwards a copy of its order of 
withdrawal of a complaint to the Court 
the enactment provides that on receipt 
thereof by the Court, no further proceed- 
ing shall be taken on the complaint* 
Not only was such a copy sent but the 
District Magistrate himself noted on the 
order sheet of case 1016-C his order of 
withdrawal. Action under S. 494 Cri- 
minal F. C. was at least superfluous and 
only complicated matters, as the only 
order possible under S. 494 was one of 
discharge. Whether it could have the 
effect of introducing the Local Qovern- 
meht into the category of ‘authority* 
under S. 195l[5) need not herp be dgei^od 
as it has been held that the Pistriet; 
Magistrate acliing adminiatrajbively |iad 
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ttuthotiiry to iljtfadraw the complaint in 
Cftfle No. 1016-C. In my opinion that 
case ie finally t^losed, unless possibly the 
District Magistrate’s order could be re- 
vised by the Commissioner or by the 
liooal Government as to which it is not 
necessary to express any opinion. 

In support of the contention that the 
complaint of Sub-Inspector Earn Singh 
Sould not remove the bar under S. 195 
(1) (a), reference is made to the decision 
of a Bench of this Court in Brahmdeo 
Singh v. Emperor (2). That decision is 
binding on me. According to it, the 
Sub-Divisional Magistrate could not take 
cognizance of a complaint of Sub-Inspec* 
tor Earn Singh of an offence under S. 182. 
But Sub-Inspector Earn Singh did not 
complain of such an offence, He com- 
plained of an offence under S. 211 and the 
question whether the investigating police 
oflScer could prefer a complaint under 
S. 211, even if he was not the public 
servant to whom information had been 
given was expressly not considered by 
the learned Judges. The decision is 
therefore not applicable. 

I am unable to discern any reason why 
even if a Magistrate is disentitled by a 
statutory bar to take cognizance of any 
offence under S. 182 cognizance by him 
of an offence under S. 211 should also be 
barred without any statutory povision 
to that effect. No doubt S. 182 is a 
minor offence to S. 211, and in a trial on 
a charge under S. 211 there may un- 
der 8. 238 (2) be a conviction of an of- 
fence under S. 182, if tlie intention to 
injure, which is an essential ingredient 
in S. 21 Ip, is not established against the 
person who is proved to have lodged 
j^alse information charging a person with 
having committed an offence. But the 
inwardness of the matter here is that if 
the intention to injure is not established 
there cannot on the section itself be a 
conviction under S. 211, and also, since 
S. 238 (2) must yield to S. 195 (1) (a), 
there cannot be conviction of the minor 
offence under S. 182. Thus there is no 
bar to cognizance being taken of an of- 
fence under S. 211 on the complaint of 
the investigating police officer though 
he is not also an officer referred to under 
8. 195 (1) 1(a); but if the charge under 
S. 211 fails, tljei-e cannot l|,y reason of 
8. iJK)i(l) (a), Oriminal P, C. be a convic- 
tion under S, 182, I. P. 0, 

Next since the offence under S;' 311^ 


has not been ooihmitte^ in oi/ in 'relation' 
to a proceeding in Argr Court, S. 196 (l)| 
(b) is no bar to cognizance of a complaint 
of that offenfce. Agsyn it cannot, after! 
cognizance has been takeft, be bvought| 
under S.J95 (l) (b) by any* complaint 
which may thereafter be filed by the pre- 
sent petitioner. The decision in Aaroga 
Gap V. Emperor (1) is not applicable be- 
cause, as has been pointed out in Parma 
nand Brahmachari v. Emperor (4) the 
formal complaint of the offence had in 
Daroga Gop v. Emperor i(l) been filed in 
Court by the informant under S. 211 be- 
fore the formal complaint of the police 
officer against him was submitted to the 
Court whereas here the Court bas already 
taken cognizance of the Sub-Inspector's 
complaint and 

It is impossible to hold that when a Magis- 
trate has taken cognizance of a complaint, any- 
thing that can subsequently happen will.suffice 
or anything in S. 195 (1) (b) can operate to 
deprive him of jurisdiction to proceed thereon 
in accordance with law. ” 

The main contention of the petitioner 
therefore fails and case No 643-C must 
proceed as a complaint under S. 211. 
I. P. C. Both on his own«initiativo and 
by reason of the direction of this Court 
the Sub Divisional Magistrate* is commit- 
ted to an inquiry under S. 202. A^ he 
appears to be somewhat uncertain as to 
procedure under that provision, be may 
obtain some assistance from the follow- 
ing quotation from the decision cite® 
above; , 

“ It is next urged that in any event the peti- 
tioner was not afforded adequate opportunity 
of showing cause against his prosecutiou. As- 
suming that under the superseded provisions 
of the Code he was entitled to such an opportu- 
nity, he is no more entitled to it under the 
procedure laid down in the nmonded Code than 
any other person against whom a complaint 
is made. It was open to the Magistrate to issue 
process without any notice to him if on read- 
ing the complaint he found sufficient ground 
for proceeding, or to proceed under S. 202 for 
the purpose of ascertaining the truth or falsity 
of the complaint. An inquiry or investigation 
under S. 202 is designed to afford the Magis- 
trate an opportunity of either confirming or 
removing such hesitation as he may feel in 
respect of issuing process against the accused ; 
The nature of the inquiry varies with the cir- 
cumstances of each case, and it ig certainly^ 
not contemplated^ that it should always bo 
exhaustive. Frequently all that is required is 
the elucidation of some minor point of thO' 
summary determination of the sufficiency of 
the available evidence, but Ibast ofallis the^ 
inquiry a preliminary trial of the atcused ai 
which he is entitled to adduce his evidence 
he fore process can issue him* T he degree 

<i) A. I. B. 1980 Pat. 80=1980 Cr. 0^ 6. 
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of formality of thd ptooeedings and the width 
and depth of the inauiry is entirely in the dis- 
cretion of the Ma^strate (so Jong at least as 
he confines hipself td the simple question of 
issue of process or dismissal of the complaint). 
The provision is Snarling and not obligatory 
as sooa as he Ifiis sMisfred himself that process 
shonld isBife, its ^ject is fulfilled and it is 
certainly not incumbent upon him er ordi- 
narily* expedient that he should practically 
<enter upon a trial of tao case. ” 

Ordinarily therefore the ^Magistrate 
ivould have called upon the complainant 
Sub-Inspector Earn Singh to prove his 
case, but under the very exceptional 
circumstances this Court has already 
indicated the procedure appropriate to 
the particular case, namely, that the 
Magistrate having failed to issue process 
at once o» the complaint should before 
making up his mind to do so examine 
the witnesses whom the petitioner 
named in his first information and who 
tire of good position, and deal with the 
points raised by him in showing cause. 
This must now be done but while the 
complainant's side must naturally also 
be considered, it is inexpedient, as indi- 
cated above, that this inquiry under 
S. 202 s^iould develop into something 
comparable tt) a preliminary trial. 

There is no foundation whatsoever for 
‘the prayer that the proceedings should 
be quashed on the ground that the peti- 
tioner hfta been harassed, the fact is 
that he has expended his energy on arti- 
^^fices to delay or avert inquiry, and noth- 
ing could# be more prejudicial to the 
administration of justice than to place a 
premium on such tactics. 

As to the application for transfer, I 
see no reason to entertain it. In the 
course of his extensive wriggling, the 
petitioner mapoeuvred the Magistrate 
into passing an order which though in- 
correct was intelligible in the tangled 
state of the proceedings, namely that 
the petitioner should give his own 
deposition. Whether the position of 
the petitioner was that of a complainant 
or that of an accused was obscure by 
reason of the confusion occasioned by 
the use of terminology based on rulings 
under the unamended Code. As he had 
guarc^ed himself against filing a * com- 
plaint, * the petitioner had no locus 
st^fUdi “ to prove his case. ” It has now 
been ascertq^ined that he is at present in 
the position of an accused on*whom pro- 
cess has not yet been issued *so that the 
Magistrate acting under S. 202, Criminal 


P. 0,, may, if so advised, accept any 
explanation from him buw cannot force 
him to depose. But the order of the 
Magistrate was due merely to a miscon- 
ception of the position. There is no 
adequate reason to transfer the com- 
plaint from his file now that misconcep- 
tions which indeed were general, have 
been removed and it would be highly 
inexpedient to do so at this stage. But 
if after this inquiry under S. 202 whic& 
should be conducted by him with all 
reasonable expedition he decides that 
the accused should be placed on trial 
under S. 211 he will after issuing pro- 
cess on the complaint transfer the case 
tor disposal to some other Magistrate of 
the First Class who is subordinate to him. 

Apart from the direction as to the 
manner of inquiry and as to transfer, 
the rule is discharged. Let the record 
be sent down at once. 

V.S.^E.K, liule discharged. 
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Ramnandan Singh — Accused — Peti* 
tioner, 

V. 

Emperor — Opposite Party. 

Criminal Eevn, No. 464 of 1929, Deci- 
ded on 7th 'November 1929, from an order 
of First Class Magistrate, Monghyr, D/- 
22nd February 1929, 

{a)t Penal Code, S. 225-A — '^Negligence*’ — 
Omission to secure door of room where pri- 
soner was confined is indication of negli- 
gence. * 

Whoro a person properly arrested , is confined 
in a room, omission bo secure the door of the 
room, the main cause of escape of the prisoner 
from custody, is an indication of negligence. 

[P 80 C 1] 

(b) Penal Code, S. 225-A — Arrest without 
warrant or order of Magistrate under S. 55 
— Consequent confinement — Confinement is 
legal custody. 

Section 55, Criminal P. C., is independent of 
Chap. 8 of the Code, which includes S. 110, al- 
though proceedings under that chapter might 
follow an arrest under S. 55 as a natural 
sequence and a police officer can therefore 
arrest or cause to be arrested without warrant 
or an order of a lifagistrate any parson who 
comes within provisions of B. 65. And where 
such person is arrested without warrant or 
order of Magistrate, confinement of such per- 
son is legal* custody within the meatiing of 
S. 225-A ; A. I. B. 1925 LaK 623, ; 55 

Alh 407, Bef. . 
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to 

' M, It, Nand&eolyar and H. N, Singh— 
for PotijIiionerA 

Asst, {government Advocate — for the 
Orowta. • 

Order . — This is an application ' in re- 
vision against the conviction of the peti- 
tioner under S. 225-A, I. P. 0., and the 
fine of Es, 30 imposed upon him. 

The facts found are that the petitioner 
i^ho is a Sub-Inspector of Police, under 
the direction of the Insi)ector of Police 
who was his superior oilicer, arrested 
under S. 56, Criminal P, C., Etwari Ka- 
har and three others who where about 
to be prosecuted under S. 110, Criminal 
P. C., placed them in a room in the ins^ 
pection bungalow at Dharaha and negli- 
gently permitted Etwari Kahar to escape 
from confinement in which he was 
legally bound as a public servant to keep 
him. 

The bungalow which faces and has a 
verandah to the nortli consists of two 
rooms with an intervening door and 
dressing-rooms to the south. The door 
mentioned and the doors loading from 
each room on to the verandah were the 
only doors open. The lU'isoners after 
arrest wore placed in the eastern room 
and the Sub-Inspector and his con- 
stables were at the door north of it. At 
the order of the Sub-Inspector a constable 
went in to handcuff the prisoners where- 
upon Etwari Kahar slipped out by the 
open door in the western room where 
the Inspector and the Head constable 
were or at least the latter w^as, and then 
into the verandah by the northern door 
of that room and escaped. At a later 
date he •was recaptured through the 
efforts of the petitioner and on a com- 
plaint of the petitioner was convicted of 
an offence under S. 225-A for escaping 
from the petitioner’s custody. The pre- 
sent prosecution has been undertaken 
under the orders of the 'Superintendent 
of Police. 

Mr. Nandkeolyar raises two points 
only : (i) the facts found 'do not consti- 
tute negligence, and (2) Etwari Kahar 
was not in legal custody of the peti- 
tioner. 

The first point is clejrly untenable. It 
was certainly negligence to leave open 
Ithe cpunecting door between the two 
’rooms and the omission 'tg secure it 
.wa^thc main cause of the escape of the 
jprisoner from custody. Other indications 


of negligence are also set out^ by the 
Courts below. e 

In support of the second point reliance 
is placed upon a decision of a single 
Judge of the Lahore High Court in Kala 
V. Emperor^ A. I, i?. 1^6 %aji. 623, for 
the proposition that the police have no 
authority to arrest in anticipation of 
proceedings under S. 110, Criminal P. C. 
In the firat place, I am not prepared to 
accept the correctness of the decision. 
Further in any event the facts are dis- 
tioguishable from the present case be- 
cause in the case cited a report had al- 
ready been submitted to the Magistrate 
for proceedings under S. 110 on which 
the Magistrate had failed to issue either 
summons or warrant of arrests To my 
mind the correct decision on the point is 
to be found in Nepal v. Emperor (l), 
where Tudball, J. pointed out that S. 65, 
Criminal P. C , is independent of Chap.| 
B of the Code which includes B. 11*0, al- 
though proceedings under that chapter 
might follow an arrest under S. 55, Cri- 
minal P. C., as a natural sequence, and 
that a police officer can, therefore, arrest 
or cause to bo arrested, without a war- 
i^ant or an order of a Mjfgistrate, any 
person who comes within the provisions' 
of S. 55 (1) (c). It is not denied t^hat' 
Etwari Kahar came within the category 
described in that enactment. According- 
ly under the provisions of S. 551 read 
with S. 55 (1) (c) the petitioner was en- 
titled to arrest, as he did arrest, Etwari 
Kaliar, without on order fronfthe Magis- 
trate and without a warrant, and the 
confinement from which the petitioner] 
suffered the said prisoner to escape was' 
a lawful confinement in which ’ the peti- 
tioner was legally boun^ to keep him. 
Thus the second point also fails. 

On the understanding 'that this is the 
only punishment to which the petitioner 
will be subject, I do not interfere with 
the sentence. 

The rule is discharged. 

v.b./r.K. Rule discharged. 


(1) [1913] 85 All. 407 -21 1.C. A.L.J. 
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Allahjibad 

•vSen, J. 

Hukum Si»g&\ Applicant. 

• • \y. 

^Opposite Party. • 

Criminal Revn, No. 447 of 1929, Deci- 
ded on Isth August 1929, 'from order of 
Sess. Judge, Etah, D/- 12th June 1929. 

(a) Criminal P. C., S. 403 — Where two in- 
dictments are essentially different and re- 
late to independent transactions acquittal 
under one does not bar complaint with re- 
ference to other. 

To set up tho plfia of autre fois acquit it is 
essential that there must have been a previous 
trial of the ofEence terminating in the order of 
acquittal. It must be established that the 
offences wore substantially tho same and grew 
out of same facts. Where the two indictments 
are essentially different and relate to separate 
and independent transactions affecting distinct 
individuals it cannot be held that acquittal 
with reference to complaint of the one is a bar 
to entertainment of tho second complaint. It 
is not necessary that both complaints should be 
before tho same person hub before the presiding 
officer of the same Court, [P 84 G 1, 2] 

Bund C instituted a joint complaint against if. 
Transactions out of which the complaints arose 
were different and independent, and separate 
complaints olght to have been presented. B 
and H compounde<f the case with tho resultthat 
C\s case was no longer subject of judicial in- 
quiry. C filcd*a fresh complaint. H contended 
that ho»had been acquitted of all charges in tho 
original complaint, and no fresh complaint 
could be ontertfained under S. 403. 

Held : that tho effect of acquittal with refer- 
ence to B’s complaint was no bar to the enter- 
taiiwnent of the complaint by C, No order for 
acquittal had b^en passed with reference to 0*6* 
complaint and*if was not ordered to ho dis- 
charged on the same : 9 AIL 52; (1895) .1. JV, 

N. QG; 6 A. L. J, 137; 29 AIL 1 and 36 AIL 129, 
eRef.\ 4 C. W. N. 242; 34 Mad, 253 and 41 Mad. 
685, Dist. [P 82 C 2] 

(b) Criminal P. C., S. 345 (6) — Joint com- 
plaint — Composition operates as acquittal 
with reference onlf to particular offence 
compounded. 

Where in a joint complaint with reference to 
distinct and independent transactions there is 
composition with respect to one transaction the 
effect of such composition is acquittal with res- 
pect to charges brought under tho particular 
transaction. The composition does not ojiorato 
as acquittal with reference to the offence com- 
mitted in tho other transaction. [P 82 0 2] 

A, M, Khwaja — for Applicant. 

M, Walnillah — for the Crown. 

Judgmeiit. — The facts of the ease 
which ha^e given rise to this application 
for revision are that, on 7th August 1928, 
Mt. OHampavati and one Bahori Lai in- 
stituted a^compfaint under Ss. 417 and 
406, I. P. C., in the Court of a Special 
Magistrate with se<^nd class powers. 
The District Magistrate of Etal> trans- 
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ferred the case to the Sinb-Divisional 
Magistrate of Easganj. Tho latter, in 
his turn, transferred the case’to Mr. Bayed 
Ghayoor Ahmad, Magistrate, First Class. 

Mt. Champavati is the widow of a pre- 
deceased brother of Bahori Lai. Both 
her husband and Bahori Lai were in the 
railway service. After the death of her 
husband, Mt. Champavati received a con- ^ 
siderable sum of money from the railway 
authorities on account of the provident 
fund of her deceased husband. Bahori 
Lai also received a large sum of money 
from the railway on his own account as 
his share of the provident fund. It is 
common ground that Mt. Champavati and 
Bahori Lai occupied tho same house and 
Bahori Lai may well be taken to be the 
natural protector of Mt. Champavati and 
her minor son. It was alleged that by 
trickery and by a pretence of friendship, 
Hukam Singh, the applicant, insinuated 
himself into the confidence of Mt. Cham- 
pavati and Bahori Lai in various ways. 
Hukam Singh persuaded Mt. Champa- 
vati -to believe that there was a danger 
of her cash and jewellery being appro- 
priated by Bahori Lai and that it would 
be safer and more prudent if she Sillowed 
Hukam Singh to take charge of her cash 
and jewellery and keep them in deposit 
for her. The unsuspecting widow be- 
lieved Hukam Singh and put him into 
possession of ornaments, worth Rs. 350 
and cash Rs. 1,100, The complaint of 
Mt. Champavati against Hukam Singh 
was limited to these two items which 
concerned her and which had nothing to 
do with Bahori Lai. She charged Hukam 
Singh with cheating and criminal*breach 
of trust with reference to the two items 
indicated above. 

In tho same petition of complaint, 
dated 7th August 1928, Bahori Lai 
charged Hukam Singh with cheating and 
criminal breach of trust with reference 
to large sums of money aggregating to 
Rs. 2,500. The money belonged to Bahori 
Lai. Mt. Champavati had no share in 
this money. The person who had been 
imposed upon with reference to this was 
Bahori Lai and not Mt. Champavati. 
The transactions whtch formed the basis 
of the complaint of Mt. Champavati were 
essentially different from those which 
afforded a cause of action to Bahori Lai. 

It was unfortunate and inCxpediefft to 
address a joint complaint to the Magis- 
trate with reference to two independent 
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transactions \ affecting two individuals 
aepa^rately «^nd which did not present 
any common feature excepting in so far 
that two persons were alleged to have 
been victimized by the wily machination 
of the same individual. The Magistrate 
ought to have insisted upon two com- 
plaints being x)resented before him, one 
• by Mt. Ohampavati and the other by 
Bahori Lai. It would have been reason- 
able and more businesslike to do so, to 
avoid any future complications or em- 
barrassment in the trial of the cases and 
would have limited the scope of the issue 
which emerged for decision in each c^se 
separately. 

On I6th November 1928, it had dawned 
U])on the two complainants that it was not 
right that the offences committed against 
them should be heard and disposed of in 
the course of a -joint trial; and that on 
that date, they addressed a petition to 
tlie Magistrate that the trial of the case 
should be limited to such items only as 
affected Bahori Lai. The only order 
passed by the Magistrate on tliis appli- 
cation was “file.” He, however, confined 
his enquiry to such items only as had 
been alleged to have been obtained from 
Bahori Lai either by cheating or by cri- 
minal breach of trust. He committed 
Hukam Singh to the Court of sessions, 
alternatively under Ss. 406 and 420, 
I. P. C. 

The charges on the aforesaid sections 
constitute a warrant case under the Cri- 
minal Procedure Code, but they are com- 
poundable under S. 345, Criminal P. C., 
with the permission of the Court before 
which *any prosecution for such offence 
is pending, Hukam Singh ai)poars to 
have i)ersuaded Bahori Lai to agree to 
have the dispute referred to the arbitra- 
tion of one Babu Gulzari Lai. Tlie par- 
ties applied to the Court of Sessions for 
leave to compound the case. Tiie Court 
granted the permission and the case was 
compounded on 23rd February 1929. 

The effect of the petition dated IGth 
November 1928, was that the original 
complaint of Mt. Ohampavati was no 
longer the subject of a judicial enquiry. 
There was no non-appearance of Mt. 
Ohampavati within the meaning of S. 247, 
Criminal P. C., and the Magistrate passed 
^0 ord0r acquitting the ^accused on the 
caml)laint of Mt. Ohampavati. It is 
abundantly clear that Mt. Champa vati's 
[complaint has never so far been the sub- 
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ject of a judicial investigation! No evi- 
dence had been recorded and the truth 
or falsity of the compl^t had not been 
tested on the merit®. yHukam Singh has 
not been ordered to ^ diScharged on the 
complamt of Mt. Ohampavati. ' 

The effect of the composition with 
Bahori Lai was that Hukam Singh was 
acquitted of the charges brought by 
Bahori Lai against him. S. 346 (6), Cri- 
minal P. C., is clear on the point : 

“The compositiou of an offoiice under this 
Boction shall have the effect of an acquittal of 
the accused with whom the offence has been 
compounded.*' 

The offence w^hich has been com- 
pounded was an offence against Bahori 
Lai and not against Mt. ^Ohampavati. 
The composition of that offence by 
Bahori Lai could not operate as an ac- 
quittal with reference to the offencej 
committed against Mt. Champavati. ' 

After the disposal of the Sessions case, 
a change had taken ]>lace in the i)ersonel 
of the officer i>residing in the Court of 
the Deputy Magistrate wdio had com- 
mitted the case to the Court of Sessions. 
Mr. Sayed Gliayoor Alyuad* was trans- 
ferred and his place \vas taken by 
B. Jwala Prasad, Magistrate First Class, 

On 5th April 1929, Mt. Chanrpavati 
filed a fresh complaint 'in the Court of 
Babu Jw^'ala Prasad against Hukam Singh 
charging liim with the commission of 
offences punishable under Ss. 417 Mnd 
420, 1. P. C. In this petition, Mt. Cham- 
pavati rehearsed the same facts, on which 
the complaint, dated 7th August 1928, 
was founded. ♦ 

Upon notice being issued to Hukam 
Singh, he contended that the effect of 
the order passed on^the petition of Mt. 
Champavati, dated 16th November 1928, 
was that ho w^as discharged by the Court 
and tliat the said discharge could not be 
set aside by another Magistrate of co- 
ordinate jurisdiction. It was further 
argued tliat the effect of the acquittal by 
the Court of Sessions upon the composi- 
tion of the offence by Bahori Lai was 
that Hukam Singh w^as acquitted of all 
charges w^hich were set ou/s in the ori- 
ginal complaint dated 7th August 1928, 
preferred jointly by Mt. Champavati and 
Bahori Lai, and that having regard to 
the provision of S. 403* Crii^iAal P. C., 
it was beyond the competence ^of the 
Magistrate to entettain a fresh complaint 
on the came facts against Hukam Singh. 
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These* contentions were repelled by 
the Magistrate, wbg by his order dated 
lat June 1929'^directed that the case of 
Mt. Champava^ ipust proceed against 
the accused. •Hukam Singh applied to 
the learned Additional Sessions Judge, 
who, held that the order of the lower 
Court was correct in law and dismissed 
the application. 

Hukam Singh comes up before this 
Court in revision. 

The learned Additional Sessions Judge 
was of opinion that the complaint of 
Mt. Champavati had not been disposed 
of by the Magistrate in any shape or 
form ; that, at the outset, the order of 
the Magistrate on the application of 
Mt. Champavati dated 10th November 
1928, and his subsequent order of com- 
mitment amounted to a discharge of 
Hukam Singh ; and that under the law 
the Magistrate was not precluded from 
rehearing the complaint or from enter- 
taining a fresh complaint based upon 
the same facts. 

The learned counsel for the applicant 
has cited pertain authorities in traverse 
of the view tadkon by the learned Addi- 
tional Sessions Judge. In Moul Singh 
V. Maliahir Singh (1) all that was iield 
was* that it was not proper for a Dis- 
trict Magistrafe to direct proceedings to 
betaken onja police report with reference 
to a matter which had come up before a 
^ub-Divisiqnal Magistrate and in which 
the said Magistrate had made an order 
that it was not necessary to proceed 
against certain accused persons, unless 
the District Magisti^ate had withdrawn 
the whole matter from the Court of such 
Subordinate Magistrate. In the matter 
of GuggilapiL Prtddatj^ja of Palaknt (2) it 
was held that the effect of S. 247, Cri- 
minal P. C., was that the order amount- 
ed to an acquittal and that the non- 
mention of S. 247 in the ex^jlanation to 
S. 403, Criminal P. C., was indicative 
of the fact that the latter section was 
not intended in any way to limit the 
effect of an order of acquittal under 
S. 247. tin the present case, no order 
was passed on the complaint of Mt. 
Champavati either under S. 247 or 
under S. 403, Criminal P. C. This rul- 
ing,* therefore, is not helpful to the ap- 
plicant^ It lias been held in Kumar- 

^1) [X900] 4 0. W. N. 242. 

(2) [mi] 34 Mad. 253=9 h C. 263=sl2 Cr. L. 

J. 41. 


Bwami Chetty v. 
that : 

“an offence is complete when the acts, con- 
stituting it, have been committed apart from 
whether any complaint or charge has hem 
laid before the Court. or not and that the com- 
pounding of offences mentioned in para. 1, 
S. 345, Criminal P. 0., is lawful oven if it 
takes place before any complaint is filed in 
respect thereof. “ 

In the present case, no compositioi^ 
had been arrived at between Mt. Cham- 
pavati and Hukam Singh either before 
the Court or outside the Court and 
therefore there was no composition in 
existence which could operate as an ac- 
quittal. 

The case of Queen Empresn v. Adam 
Khan (4) was strongly relied on. It 
ruled in this case by Blair and 
Burkitt, JJ., that when a competent 
tribunal had dismissed a complaint, 
another tribunal of exactly the same 
powers cannot reopen the same matter 
on a complaint made to it : 

“We think it utterly contrary to sound 
principles that one Magistrate of co-ordinato 
jurisdiction should, .in efiect and substance, 
deal wit^, as if it were an appeal or a matter 
for revision, a complaint which had already 
been dismissed by a competent tribunal of co- 
ordinate authority.*’ 

This ruling has no application to the 
facts of the present case because the 
complaint of Mt. Champavati had not 
been dismissed by a competent tribunal. 
Moreover, the aforesaid view does not 
appear to have been adopted or agreed 
to by some of the learned Judges of 
this Court. In an earlier decision in re- 
Queen Empess v. Chotu (5) a divergent 
view appears to have been taken. In 
Queen Empress v. Umedam (6) it was 
hold by Knox and Aikrnan, JJ., tliat : 

“a Magistrate, who had passed an order dis- 
missing a complaint, may at the instance of 
the complainant, and without direction from 
any superior authority take cognizance of the 
same offence or of any other offence constituted 
by the same facts upon a second proper com* 
plaint being laid before him. 

In Bhagican Din v. Ditba (7) it was 
held ; 

“that tho same Court was not piecluded from 
entertaining a second complaint iu pari 
materia.” 

(3) [1918] 41 Mad. ^85=34 M. L. 3. 217^44 
I. C. .583-(1918) M. W. N. 498, 

(4) [1899] 22 All. 106=(1899> A. W. N. 211. 

(5) [1881] 9 AIL 52=a(1886) A. W. ^N. 281 
(F.B,). » 

(6) [1895] A. W. N. 86. • 

(7) [1908] 6 A. L. J..187=:(1908) A. W. N. 67 
=7 Cr. L. J. 297. 
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The ease 1^ on the subject was con- 
sidered by Eiohards, J,, in r«, Emperor 
V. Meharhan Susain (8), and the learned 
Judge is reported to have observed as 
follows : 

**I can find nothing in the Criminal Proce- 
dure Code which prevents the Magistrate from 
entertaining a second complaint made against 
the same person, even though the second com- 
plaint may be connected with a previous com- 
*jp]aint which has already been dismissed under 
the provisions of S. 203.” 

In Bam Bharos v. Bahan (9) the 'se- 
cond complaint was instituted before 
the same tribunal although the incum- 
bent was a different individual, and it 

was ruled that : • 

“where* the question is as to the competence 
«of a 'Magistrate to entertain a second com- 
plaint in pari materia with -a former com- 
plaint which has been dismissed under S. 203, 
Criminal F. C., it was not necessary that 
both complaints should be before the same 
person but before the presiding officer of the 
same Court.” 

Both, in principle and in view of the 
weight of authority, there Jwas nothing 
Itopi’eclude Babu Jwala Prasad from 
taking cognizance of the second com- 
Iplaint instituted by Mt. Champavati. 

In construing S. 403, Criminal P, C. 
the explanation appended to the section 
ought not to be lost sight of. 

“The dismissal of a complaint, the/stopping 
of proceedings under S. 249, the discharge of 
the accused or any entry made upon a charge 
under S. 273, is not an acquittal for the pur- 
poses of this rection.” 

A verdict of acquittal is immune from 
challenge and the applicant is entitled 
to its full benefit; but the applicant has 
not produced a certified copy of the 
record or proceedings of an acquittal to 
a show *that he has been acquitted of 
the offence of which he has been ar- 
raigned or that he might have on his 
former trial in the Court of sessions 
been convicted of the offence of which 
ho is now sought to bo arraigned- 
ITo set up the plea of autrefois ac- 
quit, it is essential that there must 
lhavc been a previous trial of the of- 
*fence charged, terminating in an 

order of acquittal. The explanation ap- 
pended to the section places this matter 
(with the greatest clearness and in fact 
beyond the realm of controversy. There 
s order of acquittal in favour of 
Singh but to sustain the 

(a) [4^3 20 All. 7«=3 A. L. J.*562^(190i^A. 

X ' % 

(0) (1914) S6 All. I29tt=22 1. C. 734=12 A.L.J. 

106. 


plea. now advanced Hjikam Singh had! 
to establish tthat the offences were! 
substantially the same ^d grew out| 
of the same facts. ^ (me of the tests 
for determining the ndeftitity aef the 
offences is whether ttfe evidence neces- 
sary to support the second indictment 
would have been sufficient to procure a 
legal conviction upon the first. In view 
of the circumstances of this case; it is 
impossible to hold that the evidence, 
which had a direct relation to Bahori 
LaPs case, could have any bearing upon 
the case propounded by Mt. Champavati. 
Any immaterial details may be elimi- 
nated, and the substance, rather than 
the form of charges in the Jbwo indict- 
ments have to be considered. But the 
two indictments are essentially different. 
They relate to separate and independent 
transactions, affecting distinct indi- 
viduals. It is impossible to hold that the 
effect of acquittal with reference to the 
complaint of the one is a bar to the enter- 
tainment of the second complaint. ThisI 
application is without force and is dis- 
missed. ^ 

R.M./r.k. Application dismissed, 

1930 Cr. Cases 84 

Allahabad ^ 

Young and Skn, JJ. 

Durjan — Appellant. 

v. 

Emperor — Opposite Party* 

• Criminal Aj)peal No. 728 &f 1929, De- 
cided on 4th September 1929, against 
order of Sess. Judge, Cawnpore.D/- 17th 
July 1929. 

Evidence Act, S. 30 — Retracted confession 
— It must be relied in whole and not in part 
where it is sole evidence against accused. • 

In cases where the sole evidence against the 
accused is that of a retracted confession, such 
confession if it is relied on must be relied on as 
a whole and not only in part. [P 85 C 21 

Narain Sahai — for Appellant. 

U, S. hajpai — for th(3 Crown, 
Judgment. — Durjan the appellant in 
this case, along with two others, all 
sweepers, were charged under S. 302, 

I. P. 0., with murdering one Hhilla be- 
fore the Sessions Judge of Cawnpore. 
Manian and Lallu w'ere acquitted* but 
Durjan 'was convicted and sentenced to 
death. 

We are not satisfied witfi the evidence 
in this case against the appellant, On 
28tfa January of thiS year a dead body 
was disoevered near village Baragaon 
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The dead body haj wounds upon it and weapon like a gandasa o/ kulhari. In 
clearly there had Ijeen a murder com- oases where the sole evidence against] 
mitted. Part of the face of the corpse the accused is that of a retfacted confos- 
had been burnt. It^is alleged that the sion, we think it clear that if such a 
dead b«>dy wai that of Khilla who was confession is relied on, it must be relied 
missing from the village. on as a whole and not only in part. 

We.are not satisfied in the first place We are satisfied that the evidence 
that this corpse was that of Khilla, No therefore in this case is insufficient to 
proceedings were taken for nearly two support the conviction. We, 'therefore,^ 
months after the discovery of lihe corpse, set aside the conviction and sentence and 
A photograph had been taken, however, direct that the appellant be set at liber- 
of the corpse. The wife of Khilla was ty provided he is not required for any 
quite unable to identify the photograph other offence. 

as that of her husband. We have care- k.m./r.k. Conviction set aside. 


fully examined this photograph and we 
are certainly of the opinion that if the 
corpse had iocn that of Khilla, the wife 
ought to have been able to identify the 
photograph of her husband’s body. 

The Judge, however, relies upon the 
identification of a dhoti and a shirt 
which were found upon the corpse. These 
articles are common articles and we do 
not think it satisfactory that tlie identi- 
fication should solely bo upon these par- 
ticular articles of clothing. 

We are fiot satisfied that there was 
any motive for the murder. The Judge 
himself sayj3 tliat he is in a difficulty 
about this point. There is no direct evi- 
dence that^ Durjan murdered Khilla. 
There was nothing found in Durjan’s 
house to incriminate him. The only evi- 
dence that exists upon tiie record 
against Durjdn is his own retracted con- 
fession. As*tothis we are not satisfied 
that the proper procedure was adopted 
» in taking this confession. The learned 
Magistrate who recorded it is clearly 
confused in his evidence, and does not 
even remember whether he recorded 
this statement in his Court or at his 
bungalow. Ho says on cross-examina- 
tion that: 

“ If he records a coufession-at his bunglow 
he generally sends away the constables to tho 
Mall Road.’* 
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Bombay 

Kemp, Ag. C. J. and Murphy, J, 

Parsu Dhondi — Applicant, 
v. 

Trustees of the Port, Bombay — Oppo- 
nent. 

Civil Ref. No. 18 of 1928, Decided on 
31st July 1929. 

Workmen’s Compensation Act (1923), 
S. 2 (1) (n) and Sch. 2 (5) — Workmen actually 
engaged in loading from wharf to hold of 
ship are 'protected — But workman injured 
while working in shed alongside wharf is 
not, being not engaged for purpose of loading 
ship. 

Protection under the Act is meant for the 
workmen who are actually engaged in the pro- 
cess of handling the bales, so as to transfer 
them from the wharf to the hold of a ship 
which is actually being loaded. But where, a 
workman is injured while stacking certain bales 
in a shed alongside the- wharf, the workman at 
the time when he met with the accident is not 
engaged for the purpose of loading a ship. 

[P 86 0 2] 

A, A, Adarkar — for Applicant. 

O'Gorman and Little & Go . — for Oppo- 
nent. • 

Kemp, Ag. C. J. — This is a reference 
under the Workmen’s Compensation Act 
8 of 1923. The applicant one Parsu 
Dhondi was employed by the Port Trust 
on 23rd June 1928, to unload bales of 
cotton from a railway waggon standing in 
the Victoria Docks and to take them to 


This is extremely unsatisfactory, and a shed adjoining the wharf. From hia 
the learned Magistrate in question ought evidence it appears that he was arranging 
to be very much more careful in record- the bales in the godown and that whilst 


ing these Important statements. he was stacking them one of the bales 

As re^aipds the confession, the learned fell down and he sustained a fracture 
Sessions Judge finds that, *as regards an which is described in the medical evi- 


impoi^tant part of it, it is not reliable. 
The confession^ records that Khilla was 
killed wiih a spear. The medical evi- 
dence, given after a careful examination 
of the body, is to •the effect that the 
murder was committed with « heavy 


dence as a simple fracture of the middle 
third left leg (both bones). Under these 
circumstances • he sought compensation 
under S. 2, 01. (1) (n) read with S«Sh. 8, 
item 6 of the Act. The joint effect of that 
section and subsection and item 5 in the 



m 

Sohedni^ is th\t the workman must be 
employed for the purpose of loading, un- 
loading or coaling any ship. His injury 
occurred not whilst he was engaged in 
any such duty but whilst stacking the 
bales in the shed. It is not suggested he 
Was injured whilst the bales were in 
process of being loaded on to the ship. 
The intention expressed in item 5 in 
Sch. 2 is to restrict the compensation to 
pemons who are occupied in the actual 
present operation of loading, unloading 
or coaling. That this is so is further 
borne out by the Government Notifica- 
tion which, since the Act, extended tije 
right to compensation to oases where the 
person injured is engaged in loading, un- 
loading or fuelling a ship in any harbour, 
roadstead or navigable water : see Gov- 
ernment Notification dated 15th July 
1927 published in the Bombay Govern- 
ment Gazette, Part 1, p. 1978. S. 7, 
Act 6 of 1929, amended Cl. 5, Sch. 2 and 
extended the protection to a person who 
is employed for the purpose of loading, 
unloading, fuelling, constructing, repair- 
ing, demolishing, cleaning or painting 
any ship of which he is not the master 
or a member of the crew. These tend 
to show that the intention of the legis- 
lature was that the person injured should 
be directly concerned in the act of load- 
ing, Ac., tjie ship. Under these circum- 
stances, I am of opinion, in this case the 
applicant has no right to compensation 
under item 5, Sch. 2 of the Act. Nor do 
I think the words ‘*for the purpose of” 
in that subclause extend the benefits of 
the Act to him. It is unnecessary to 
considei' how far, if at all, the Act ap- 
plies to any one who is not actually 
concerned in handling cargo, Ac. 

The construction of item 5, Sch. 2, is a 
question of law although no question of 
law appears to have been specifically 
framed in the Commissioner’s reference 
unless it is intended to be included in 
the issue which he has framed stating 
the facts of the case. I would answer 
the issue ; 

■ ^i^J® when he 

wish the accident engaged for the purpose 
/iloadmg a ship ” 

negative. 

, *'^0 otder as to costs. Mr. O’Gprman 
im the Port Trust says Umt the Court 
:afay^^st assured that the Trustees will 
consider the applicant’s case sympatheti- 
^lly. 


1»,30 

Murphy, J. — The ^workman* in this 
case was injured whi]e stacking certain 
bales in a shed alongside the wharf in 
the Victoria Docks, Bombay. It is con- 
tended before us that the -^ords “for the 
purpose of” unloading, loading, Ac., w^hich 
are to be found in Sch. 2 (5), Workmen's 
Compensation Act 8 of 1923, should be 
interpreted very liberally, and as imply- 
ing a wider meaning than had the word 
“in” been used in their place. But it 
soems to me that such a meaning cannot 
be read into them and that the expres- 
sion “for the purpose of” used in this 
connexion means the same thing as “in” 
and that other words would have been 
used had it been intended to include a 
man, injured while engaged in prepara- 
rations for the purpose of ultimately 
loading hales on to a ship. In fact the 
same argument might be used to apply 
to the case of every person engaged in 
working on such bales at any one of the 
many steps which intervene from where 
the bales are pressed in the mill to where 
they are stacked ready for loading into a 
ship, and it is clear that a ling must be 
drawn somewhere. I think that the 
meaning of the term used is clear, and 
that protection under the Act is meant 
for the workmen who are actually en- 
gaged in the process of handling the bales, 
so as to transfer them from the wharf toj 
the hold of a ship which is actually being 
loaded. But the workman, in questiffni 
was only stacking the bales in a shed 
and it does not appear that the ship' 
which was to carry them was then being! 
loaded. I agree with the answer pro-; 
loosed by the learned Chief Justice to the 
question in the reference and think that' 
the claimant cannot be awarded compen- 
sation in this case. 

V.S./K.K. Order accordingly, 

1930 Cr. Cases 86 

Madras 

Waller and Cornish, JJ. 

Sicbba Goundati — Petitioner. 

V. 

Emperor — Opposite Party, 

Criminal Revn. Case No. 212 ,of 1929 
and Criminal Revn. Petn. No. 184 of 1929» 
Decided on 9th August 1929, against 
order of Joint Magistrate, Tirupattuiv 
in Criminal Appeal No, 13 of I9iJ9. 

Crimiiuil P. C-, S. ^23 (b)— Sentence by 
appellate Court — Alteration of tenlence of 
tbree months’ rigorbtts imprisonment to 


SuBBA Goundan V. Emperor 
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one month and fine of Re, 60 and in default 
two months does not amount to enhanoement. 

Tho accused was ccsavicted and sentenced to 
undergo three months’ ^rigorous imprisonment. 
He apiiealed and his conviction was affirmed 
but tho sentence was altered into one of one 
months’ rigorouii imptfsonment and a fine of 
Rs. 60*witl^^a further two months* rigorous 
imprisonment in default of payment. 

: that the appellate Court in effect re- 
duced the sentoncs. The proper list being whe- 
ther the accused really considers the fine as 
heavier sentence than imprisonment i 23 Bom, 
439, Bel, on ; AJ,B. 1924 PaL 5G3 ; 23 All 497; 
and 86 All 486, DisU [P 87 G 2] 

A. C. Sampth Ayyangar — for Peti- 
tioner. 

K, N, Ganpathi — for the Crown. 

Waller. J . — The petitioner was con- 
victed and sentenced to undergo tliree 
months’ ggorous imprisonment. Ho 
apxmled and his conviction was affirmed, 
but the sentence was altered into one 
of one montli’s rigorous imprisonment 
and a fine of Rs. GO, with a further two 
months’ rigorous imprisonment in de- 
fault of payment. Ho asks us in revi- 
sion to say that the sentence passed on 
him by the apipellate court is illegal as 
amounting to an enhancement, lie has 
the support of several decisions, for 
example, W 10 I 4 L Singh v. Emperor (i) 
which followed King Emperor v. Sagva 
(2). The ratio decidendi in these cases 
wa!?this — that, in the event of the fine 
not being. paid*, the prisoner would serve 
a sentence equivalent to that passed by 
tho trial Court, and still he liable to 
“ftave the fine collected from him. The 
same vievi was taken in Emperor v. 
Meliar Chand (3). With great respect, 
it seems to us that the i)roviso to S. 386 
(1) (b), Criminal P. C. takes much of tho 
force out of this line of reasoning. The 
legislature recognized that no sane 
man, who had Inoney or credit at his 
disposal, would go to jail, if ho could 
avoid it by i)aying a fine. It, therefore, 
provide^ that, if the whole of a sentence 
of imprisonment imposed in default of 
payment of a fine had been served, no 
waiTant should issue against the de- 
faulter’s property “ unless for special 
reasons to be recorded in writing the 
Court donsiders it necessary 'to do so.” 
In practice, no Court would, wo imagine, 
try of levy execution, rgiless there was 
property to attach and, as wo have 
pointed out above, it is almost incon. 

{1 A, I. R. f924 Pat. 563=3 Pat. 638. 

(2) [1901] 23 All. 497=(1901) A. W. N. 176. 

(3) [1914] 86 All. 485=24 I. C, 607=12 A. L. 

J. 827* • 


ceivable that a man would go to jail, 
if he had means to pay thej fine. It is, 
consequently, in the highest degree 
improbable that the contiijgenoy which 
influenced the High Courts of Allahabad 
and Patna would ever arise. A con- 
trary view was taken in Qtieen Empress 
V. Cliagan J agannath (4), which fol- 
lowed an unreported decision of this 
Court. 

It cannot bo denied, indeed, Mr/* 
Sampath Ayyangar, admits that, in this 
case, the appellate Court, in effect, re- 
duced the sentence. The petitioner had 
only to pay his tine in order to escape 
from two months’ in jail. We find it 
V^ry difficult to say that a sentence 
which, if submitted to, had not been 
enhanced, but reduced, must be held to 
have been enhanced merely because thd 
prisoner has refused to submit to it. 
He has an oi)tion in the matter. If he 
does not choose to exercise that option 
in his own favour, is he to be heard 
to say : 

you must still further reduce my already re- 
duced sentence, because, if I am contumacious,, 
1 shall not only have to serve a seiitonco equal 
to my 'unreduced sentence, but will also be 
liable to have niy property attached to pay the 
flue I have refused to pay.” 

It is, of course, impossible to decide 
the question academically or to lay 
down a princij^le applicable to all cases. 
In this particular instance, the i)eti- 
tionor does not appear to say that he is 
unable to pay the fine or would prefer 
to suffer the sentence passed on liim by 
the trial Court. Judging by the energy 
with and the expense at which he has 
conducted the proceedings, w^e feel no 
doubt but that he could pay the fine 
without any difficulty. We are satis- 
fied that, if he were before us and we 
offered him tJio option of paying Rs. 60 
or going to jail for two months, he 
would choose the former alternative 
without hesitation. There is therefore 
no reality in his argument that, acade- 
mically speaking, his sentence has been 
enhanced. Tho same test was applied 
by Piggot, J., in Emperor v. Mehr\ 
CliMcl (3) above cited. We think that 
the proper test is whether the petitioneij 
really considers a fine of Rs. 60 a hea- 
vier sentence thali two months’ rigorous 
imprisonment. That he does consider 
it to be so, he has not attempted to 
allege. Hfs contention is that his sen- 

"lij~'[1899r23Bom^ 
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tince would t be perfectly legal, if we 
reduc^ the default term of imprison- 
ment by one Aay that is, if his already 
reduced sentjpnce were still further 
reduced. We consider it absurd and 
dismiss his petition. 

P.R.S./v.S. Petition dismissed, 

1930 Cl*. Cases 88 

Madrat 

• CURGENVRN, J. 

M, Kanniappan — Petitioner. 

V. 

Kullammal — Eespondent. 

Criminal Kevn. No. 48 of 1929, and 
Criminal Eevn. Petn. No. 38 of 1929, 
Decided on 30th July 1329, against order 
of Third Presidency Magistrate, Egmore, 
Madras, D/- 27th November 1928. 

(a) Evidence Act, S. 112 — Divorce not 
legally taking place — Child is born during 
continuance of valid marriage. 

Where divorce in the sense of ji legal dissoln- 
tion of the marriage, has not taken place, a 
child born must be takeui to be born during the 
continuance of a valid marriage bot\v(»on a 
woman and her husband. [P 88 0 2] 

(b) Evidence Act, S. 157 — Entry in vacci- 
nation register regarding father’s name of 
illegitimate child made three years after 
child’s birth is inadmissible in evidence— 
Evidence Act S. 35. 

Where an entry in the vaccination register, 
which includes a statement by a woman that 
a person, bearing the name of the alleged father 
of her illegitimate child, was the father of the 
illegitimate child, is made three years after its 
birth, the entry does not satisfy the terms of 
S. 1 67, and is not admissible in evidence. 

Quaery, — It is doubtful whether such a state- 
ment is rendered admissible by S. 35. [P 88 C 2] 

(c) Evidence — Appreciation of. 

The lower Court is the proper and, in general, 
the final Judge of the credibility of evidence, 

[P 89 C Ij 

JSf, A. P, Coelho — for Petitioner. 

F. Bajagopalachari — for the Crown. 

B. li, Krishnasivami Iyengar — for 
Eespondent. 

Order . — This is a Eevision Petition 
against an order of the Third Presidency 
Magistrate granting the petitioner main- 
tenance allowance at the rate of Es. 5 
per mensem in respect of her younger 
child. The question in issue is whether 
the counter petitioner has been shown 
to be the father of that child. 

The first point taken is that the learned 
Presidency Magistrate* has overlooked 
the provisions of S. 112, Evidence Act. 
Ho ap|^ai:!S to find that petitioner’s hus- 
baud divorced her, but he does hot ex- 
plaid vllat meaning,he attaches to that 
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term, and using it* in the sense of a legal 
dissolution of the n^arriage it is clear 
that no divorce has taken place. I must 
take it therefore that, in the language 
of S. 112, the child vjas born “during the 
continuance of a valid fnarriag©’* bet- 
ween the petitioner ’ and hbr husband.' 
It has then to be shown, for the peti- 
tioner to succeed, that the parties to that 
marriage “had no access to each other at 
any time when he (the child) could have 
been begotten.** On the date when peti- 
tioner gave evidence (5th October 1928) 
she gave the age of the child as four 
years, and stated that the counter peti- 
tioner had been keeping her for fourieen 
years. Her husband was employed in 
JBangalore, but some years Jfiefore the 
cJiild was horn she came to Madras and 
lived with lier father. Evidence which 
the lower Court has accepted show’s that 
when the elder son three years senior to 
the youngtn* was born petitioner’s hus- 
band severed relations with her, on the 
ground that he was not the father even 
of that cliild ; and certainly for some 
long while before the younger was born 
he liad been living in Bangalorp and his 
vvife had been living in Madras. I think 
it ma\ fairly be inferred, from this cir- 
cumstance and from the relatiions sbow'n 
to have been existing between petitioner 
and her husl)and, that ho *had - no access 
to her at the time the younger child was 
begotten. 

On the si)ocific issue of t.he counted 
petitioner's paternity, the learned Presi- 
dency Magistrate lias admitted certain 
evidence which is in my view inadmis- 
sible. The entry Ex. A in the vaccina-| 
tion register, whicli includes a state-; 
ment by pctit.iori(3r that a person bearing! 
counter ])etitioner*s namb was the father; 
of the child, wuis made three years after 
its birtdi and does not therefore satisfy, 
the terms of S. 157, Evidence, Act. I 
doubt whether such a statement is ren-l 
dered admissible by R. 35. So too, the! 
activities of P. \V. C, the caste headman,’ 
in trying to prevent counter petitioner’s 
marriage do not constitute admissible 
evidence', though the objection does not 
apply to the evidence of P. W, 3, that 
tlie counter petitioner sought his Ifelp to 
pay money to the petitioner to dis- 
suade her from creating trouble ovft the 
marriage. * 

Excluding w’hat is inadmissible^ it ap- 
pears to me that ther^ is quite enough 
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evidence on the record to show beyond 
reasonable doubt |hat counter petitioner 
is father of the child. What that evi- 
dence is will be found detailed in the 
lower Court’s order. That Court is the 
propel^ and, ih general, the final Judge 
of its credibility,’ but 1 may add that 
I see .no reason to differ from the view 
which it takes. The Criminal Revision 
Petition is dismissed. 

P.ll.S./v,s< ' Petition dismissed, 

^ 1930 Cr. Cases 89 

Nagpur. 

Staples, A, J. C. 

Nanhe — Applicant. 

v. 

Mujiicipal Committee, Jubbulpore — 
Non-Applicant. 

Criminal Revn. No. 167 of 1929, De- 
cided on i9th August 1929, from order 
of Sess. Judge, Jubbulpore, D/- 6th 
March 1929. in Criminal Revision No. 10 
of 1929 

(a) C. P. Municipal Act, S. 218 — Police 
officer authorized to make complaints by 
committee — Police officer making complaint 
and not committee is complainant. 

Where police ofiTiccr is authorized under 
S. 218 by the Municipal Comniittee to make 
complaints with regard to offences under the 
Municipal Act, that police officer making tho 
complaint and not the committee is to be 
regarded as complainant. [P 00, 01] 

(b) Municipal Act, S. 218 (2) — Committee 
delegating authority to public servant 
by virtue of his office — Such public servant 
acts in his capacity as public servant when 
making comnlaint and his personal attenda- 
nce in Courts for examination is not neces- 
sary — Criminal P. C., S. 200, proviso (aa). 

As a Municipal Committee is empowered to 
delegate its authority of making complaint 
under S. 218 (2), when such authority is delega- 
ted to a public servant by virtue of his office and 
not by name, ho acts in his capacity as a public 
servant when makyig a complaint within the 
meaning of S. 200, proviso (aa) Criminal 
P. 0., and his personal attendouce for exa- 
mination is not necessary. [P 90, 0 1] 

❖ (c) Penal Code, S. 21— Scope. 

A corporation such as a Municipal Commit- 
tee, is not a public servant though the mem- 
bers forming the corporation arc public 
servants, [P 90, 0 2] 

(d) Police Act, S. 23 — Scope. 

The Municipal Committee is a competent 
authority within the meaning of S. 23. [P90, 01] 
J*. S^n — for Applicant. 

N. Q,»Bose and G. P. Dick—ior Non- 
Applicant, 

^Order.— " The applicant Nanhe has 
applied for revision against tho order 
of the Sessions Judge, Jubbulpore, dismis- 
sing the applicant’s application for 
revision against aiS order of the Hono- 


rary Magistrate, JubbulWe. A com- 
plaint was filed against tl/e applicant in 
the Court of the Honorary Magistrate, 
Jubbulpore, under section'^ 178 (6) of the 
Municipal Act. The complaint was on a 
printed ^form and was signed by a 
police officer, City Superintendent Sant- 
singh. Upon the complaint being recei- 
ved the Magistrates ordered process to 
issue against the applicant. The casq 
was adjourned on several hearings, but 
at the hearing of the 22nd December 
1928, the pleader for the applicant 
asked that Santasingh, the City Superin- 
tendent, must attend in person. The 
Court,“however, held that his appear- 
a*nce was not necessary as Ss. 200 (aa) 
and 247, proviso. Criminal P. C., 
gave ample authority that his 
presence might bo dispensed with. 
The case was then fixed for evi- 
dence on 22ud January. In tho mean- 
time the applicant made an application 
for revision to tho Sessions Judge, conten- 
ding that the provisions of S. 200, Crimi- 
nal P. C., were imperative and that 
Santsingh ought to have been examined 
and that, if he did not appear, the case 
should Jiave been dismissed under S, 247 
of the Code. It was further contended 
that Santsingh was not a public servant 
for the purposes of the Municipal Act 
and tliat when he filed a complaint 
under the Municipal Act he did not act 
in the discharge of his official duties. 

The Sessions Judge held that, as the 
City Superintendent had been authorized 
under S. 218, Municipal Act, by the 
Municipal Committee to make com- 
plaints with regard to offences under 
sections of the Municipal Act, the 
Municipal Committee was recally the 
complainant. He further held that a 
Municipal Committee was a corporate 
body composed of Municipal Commis- 
sioners and that under S. 21, I. P. C., 
a Municipal Commissioner is a public 
servant. From this the Sessions Judge 
reasoned that it could , be held that the 
Municipal Committee which was com- 
posed of public servants is itself as a 
corporate body, a public servant. The 
Sessions Judge therefore gave his opi- 
nion that the Municipal Committee 
was a public servant and that therefore 
the agent who was appointed to . repre- 
sent them in. filing a complaint in Court 
need not be examined as provided 
S. 200 (aa), Criminal P. C, 
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j Befo3t*i9 me was admitted by the 
/Standing Oounfel, who appeared for the 
torown, that the view taken by Mr, 
Woodword, th\t the complainant was 
the Municipal Committee, was wrong 
land that the complaint was really by 
Santsingh the City Superintendent. It, 
is, however, contended that Santsingh 
was a public servant and therefore his 
examination was not necessary. The 
learned counsel for the applicant con- 
tended that Santsingh was only a public 
servant as a police oflicer and in dis- 
charge of his duties under the Police 
Act, but that he was not a public ser- 
vant when making a complaint under the 
Municipal Act, nor could the making ot 
such a complaint be said to be in the 
discharge of his official duties. I am 
clearly of opinion that this view is 
wrong and that as a Municipal Cominit- 
jtee is empowered to delegate its autho- 
irity of making complaints under S. 218 
(2), Municipal Act, when such authority 
is delegated to a public servant by virtue 
iof his office and not by name, ho acts iu 
his capacity as a public servant when 
imaking a complaint within the meaning 
of S. 200, proviso (aa), Criminal P. C., 
It is further clear that a police officer is 
a public servant under clause B, 
S. 21,1. P. C., and one of the duties 
mentioned in that clause is to give infor- 
mation of olTences, I would further 
point out that under S. 23, Police Act, ic 
is the duty of every police officer to obey 
and execute all orders lawfully issued to 
him by any competent authority and 
therefore a police officer is bound by that 
section to make complaints when autho- 
rized to do so by a Municipal Committee 
under S. 218, Municii)al Act, as the 
Municipal Committee must be held to be 
a competent authority within the mean- 
ing of S. 23, Police Act. 

I am of opinion, then, that the view 
taken by the Bench of Honorary Magis- 
trates is correct that the complaint was 
by Santsingh, but that Santsingh was a 
public servant and was acting in the 
discharge of his official duties in making 
the complaint and that therefore his 
personal attendance of examination was 
not necessary under *S. 200 (aa), Crimi- 
nal P. 0., nor was the complaint liable 
to be dismissed according to the proviso 
df S. 247, of the Code. I would only 
stScl tftat, in my opinion, the view taken 
oy the Sessions Judge, that the com- 
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plaint was by the Municipal Committee 
and not by Santsingh, ^is incorr*ect and 
that also the view propounded by him 
that a Municipal Committee is a public 
servant, is incorreej. A corporation 
such as a Municipal Committee, ia»not a 
13ublic servant though ’the mSmbers for- 
ming the corporation are public ser^jants. 

I therefore dismiss the application for 
revision and send the case back to the 
Honorary Magistrate for decision accor- 
ding to law. 

r.N./R.K. Revision dismissed. 
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Patna. 

JWALA PllASAl) AND JaMES, JJ, 

Jhari Lai — Accused — Petitioner. 

V. 

Empero't — Opposite Party. 

Criminal Revn. No. 21 of 1929, Deci- 
ded on 4th April 1929, from decision of 
Sess. Judge, Darbhanga. 

Criminal P. C., St. 347 and 369 — Sentence 
pronounced before completing judgment is 
illegal and vitiates conviction. 

Pronouncing sentence before completing the 
judgment, that is to say before preparing the 
essential parts of it, such as tho statoniont of 
points for determination and th# reasons for 
deoisiou, makes the sentence •illegal and viti- 
ates conviction ; M AIL 242 and 27 Mad, 237, 
Foil.; 21 Cal. 121, Ihst- • [P 91 C Ij 

H. L. Nandheolyar and Gopal Prtisad 
— for Petitioner. . • • 

James, J. — In this case the Sub-Divi« 
sional Magistrate of Samastipur deli- 
vered sentences on lOtli September 1928*. 
The persons convicted appealed to the 
Court of Sessions, but they were unable 
to obtain a copy of any part of the judg- 
ment, except the final portion consisting 
of the findings and the sentences until 
Ist October when the judgment was 
completed. 

Mr. H, L. Nandkeolyar argues that 
the failure to sign and date the complete 
judgment at the time of pronouncing it, 
vitiates the conviction and sentences. 
In Damn Senapaii v. Sridhar {!) two 
Judges of the Calcutta High Court held 
that the failure to complete judgment 
before delivering tho sentence was cur- 
able by the provisions of S. 53T, Crimi- 
nal P. C., but it is not clear tjiat the 
judgment in th4t case was not actually 
completed on the day when the sentjsnce 
was delivered. In Queejf Empress v. 
Hargobind Singh (2) Sir John Ed^e held 

“ (1 ) [l^ij'^rCaC ’ 

[18923 14 All. 242 " 


Jhari Lai^ v. Empebob, (James Jj 
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tha( it was illegal to pass sentence be« 
fore judgment wasVrifcten, qnd in Mad- 
ras, in Bandanu Aihhayya v. Emperor 
(3) Sir Arnold White held that when 
the judgment was* written soine days 
after the psJssing orf sentence, the defect 
vitiates the conviction and sentence. 
Xbe provisions of S. 367, Criminal P. C., 
are mandatory; the judgment must con- 
tain the decision and the reasons for the 
decision and it must be dated and signed 
by the presiding officer in open Court at 
the time of pronouncing it. Under 
S. 369, no Court, after signing its judg- 
ment, can alter or review it; and as the 
judgment must bo signed at the time of 
proncuncipg it, this implies that no sub- 
,stantial alteration or addition can be 
made after delivery. In the present 
case, essential parts of the judgment, 
that is to say, the statement of the 
points for determination, and the rea- 
sons for the decision, were not prepared 
until three weeks after the pronounce- 
ment of the judgment in open Court. 
[This is clearly in contravention of 
Ss. 367 ^nd 369, Criminal P. C,, and 
jthe convictions and sentences must be 
set aside. We do not consider it neces- 
•sary that* the accused should be sub- 
jected to the harassment of a retrial, 
particularly ill view of the fact that the 
sentences imposed upon most of them 
were to run concurrently with the sen- 
'tences parsed in the case which has 
been disposed of in Criminal Revision 
No. 20 of 1929 in which tlie convictions 
were upheld. Wo, therefore, sot aside 
the order of the lower Court and direct 
that the ijetitioners in this case be 
acquitted, 

Jwala Prasad, J. — I agree. 
v.b./e.k. Bi/lc made absolute^ 

(3)" [1904] 27 Mad. 237. 
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Rangoon 

Special Bench 

HsiiiLP, Opfg. 0. J., Chari and 
, Obmiston, JJ. 

GiUddai Mutayalu, In the matter of. 
.Civil Eef. No. 7 of 1929, Decided on 
19th Augu9t,1929, made by Commissioner 
for Wjorkmen’s Compensation. 

(a) Workmen’* CompoMation Act (1923), 
S. 30 j(d) — Except provided by S. 30 no 

antlmrit]^ i« conferred on eny.^ Government 
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Officer to’' direct commiseioifer to* reverse 
his decision. , 

Section SO allows appeals to the High Court 
from certain orders, in parti<pilar. from an 
order disallowing a claim of a person alleging 
himself to bo a dependant. Kxcopt, however, 
as provided by this section no appeal lies from 
his orders and there is no authority conferred, 
by the Act, or by rules framed thereunder on 
the Financial Commissioner or any other officer 
of Government to direct the Commissioner to 
reverse any decision at which he may have 
arrived and if a Financial Commissioner pur^ 
ports to direct the Commissioner to reopen the 
proceedings, his action is ultra vires. [P 9^ C 1] 
(h) Workmen’s Compensation Act (1923), 

S. 8 (4)— Commissioner has power to order 
redeposit of compensation. 

Subject to the observance of the provisions of 
B. 8, tho Commissioner has power to order the 
rodeposit of the compensation. ^ [P 94 C 1] 
(c) Workmen’s Compensation Act (1923), 
S. 8 — Act does not forbid compensation be- 
ing paid otherwise than through Commis- 
sioner. 

Tho Act docs not forbid compensation being 
paid otherwise than throngli tho Comraif-sioner. 
Tho whole scheme of S. 8 under suh-S. (l), 
whereof compensation “ shall ” bo paid to tho 
Commissioner, seems to bo designed for the pro- 
tection of the employer against claims in respect 
of accidents where his liability is admitted or 
established. 

Saw'Po Chit — for Employer. 

Ormiston, J.— This is a reference 
under S. 27, Workmen’s Compensation 
Act 1923 (Act 8 of 1923), by a Commis- 
sioner for Workmen’s Compensation 
appointed under that Act, On 1st Feb- 
ruary 1927, an accident occurred in a 
mill belonging to Ah Nyan at Zin- 
mathwe, Thaton District, which resulted 
in the death on the same day of a work- 
man employed therein named Guddai 
Ramannah or Yammaya. The accident 
was reported to the Commissioner on 
25tli March 1927, whereupon dotice was 
issued to the mill owner to deposit the 
amount of the compensation specified in 
S. 4 (1)-A of the Act, The mill owner, 
on 9th May 1927, pursuant to S. 8 (1), 
deposited ishe sum of Rs. 807-8-6, fur- 
nishing at the same time, as provided 
in. R. 6 of the Workmen's Compensa- 
tion Rules 1924, a statement in Pqrm-A 
annexed to those rules therein describ- 
ing the workman as Yamaya of Zinma- 
thwe village, which must have been at 
the time his correct address. B. 7 re- 
quires the Comnrissioner to cause to be 
displayed in a prominent position out* 
side his office an accurate list of the de- 
posits received by him under S. 8 (11, 
together with the names and addUfessbs of 
depositors and of the workmen in respect 
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d^fetis the deposits have been 

The Ooznmfesioner ordered this to be 
done, and on 11th May 1927, it was 
done, the list displayed containing the 
nsktne of Yammaya of Zinmathwe village. 
Si 8 (4) directs the Commissioner, on the 
deposit of any money under sub-S. (l), if 
he thinks it necessary, to cause notice to 
Ibe published or to be served on each de- 
pendant in such manner as he thinks fit, 
calling upon the dependants to appear 
before him on such date as he may fix 
for determining the amount of compen- 
sation. If he is satisfied, after any en- 
quiry which he may deem necessary, 
that no dependant exists, he shall repay 
the balance of the money to the employ- 
er hy wdiom it was paid. On Gth June 
1927, no one having appeared to claim 
compensation, the Commissioner direct- 
ed a notice to be published calling 
upon the dependants to appear before 
him on 2nd July 1927, for deter- 
mining the distribution of the compen- 
sation. The notice was to be published at 
the mill, at the headman's house, and 
also at a conspicuous place in the village 
where the mill was situate, by beat of 
gong after reading out the contents of 
the notice. Copies were ordered to be 
posted also at the District Court and at 
the Deputy Commissioner’s Court-house. 
The notices wmre so published, and no 
one having appeared on the day fixed, 
they were so published a second time. 
The notices described the Nvorkman as 
Yammaya of Zinmathwe. No one appear- 
ed on 24th August 1927, which was the 
adjournedtdate. 

The Commissioner was satisfied that no 
dependant existed, basing his decision 
in part on S. 10 (1) of the Act, to w^hich 
1 will presently refer. Apart from that 
subsection, he had amjde materials on 
which he could have arrived at his con- 
clusion. He was not obliged to serve 


mill owner, which wai^done on 16fch Sep- 
tember 1927, , ^ . 

On 28th September 1927, the Commis- 
sioner received a Glai|n from Guddai Mu 
tayalu, the widow of the workman resi 
ding in the Ganjam District df the Mad- 
ras Presidency, which was supplena^nted 
by a further claim received on 1st Octo- 
ber 1927. The claims were filed, a copy 
of the second claim having been sent by 
the claimant to the mill owner for in- 
formation and favourable disposal. The 
mill owner made to the widow an ex 
gratia payment, which she acknow- 
ledged. 

On 21st June 1928, the Officer-in- 
Charge, Labour Statistics Buj^ean, Ban- 
goon, as a result of an inspection of the 
proceedings in the case wrote to the 
Financial Commissioner (transferred sub- 
jects) criticising the action of the Com- 
missioner, and suggesting that he should 
be enlightened as to the correct proce- 
dure. lie received a reply dated 9th 
August 1928, from the Financial Commis- 
sioner, endorsing the criticisms of the 
Ofificer-in-Oharge, Labour Statistics Bu- 
reau, and adding further cniticisms. The 
reply concluded by requesting that the 
attention of the Commissioner be drawn- 
to the alleged errors in procedure find 
that he be asked to take stfeps er rectify 
them. The claimant, he wrote, should 
be given an opportunity of proving her 
claim, for which purpose it w^s suggest-** 
ed that the District Magistrate, Ganjam, 
be asked to investigate it. 

The correspondence was forwarded to 
the Commissioner, who after causing the 
claim to be investigated as suggested, 
and satisfying himself that it was a true 
claim, on 26th March 1929, required the 
mill owner to redeposit the amount of 
compensation. The mill owner objected 
on the ground that the Commissioner 
having by his order held that no claim 
was admissible, because none was made 
within six months of the date of the 


the notice on any particular dependant, death, the Financial Commissioner had 
and he coidd have had no means of no power to reverse the order and direct 
knowing who the dependants were, the proceedings to be reopenei. The 
neither the Act nor the rules providing Commissioner appears to have been in- 
that he should be supplied with a list of dined to agree vith this view, aftd, in 
them, or with any addtess of the work- consequence, he made the present refer- 
man other than the village where he was ence. It should be stated that the Goin- 
working at the time of the accident, missioner who made the ordfef directing 
having recorded his the I'eturn of the compensation, the* Com- 
f^U5s{aftion that no^ dependant existed misaioner who reopened the proceedings 
airetled the return of the deposit to the on receipt^ of the Financial Coinmis- 



sioner's letter, and the Commissioiier who 
made the referenoe; were successive hold- 
ers of the office, * 

The questions referred are; 

(1) the Commissioner correct in 
accepting the reversal of his order by 
the Financial.Commissioner and reopen- 
ing the case without reference to the 
High Court ? 

(2) If he was correct, has he the 
power to direct a new deposit of the sum 
returned to (presumably “by” is meant) 
him? 

Another question is suggested and 
may be thus formulated: 

(3) If the answer to questions (1) and 
(2) are answered in the affirmative, 
should the ex gratia x^ayment of Es. 300 
be deducted from the amount of com- 
pensation x)ayable to the claimant ? 

The answer to the first question is 
'simplo. The Act gives the Financial 
Commissioner no power to issue any such 
order. S. 30 allows axq^eals to the High 
Court from certain orders, in i)articular, 
from an order disallowing a claim of a 
person alleging himself to be a depen- 
dant. Except, however, as provided by 
this section, no appeal lies from his 
orders, and. there is no authority con- 
ferred by the Act, or by rules framed 
thereundei;on the Financial Commission- 
er or any other officer of Government to 
direct the Commissioner to reverse any 
dtjcision at which he may have arrived. 
If and in qo far as the Financial Com- 
missioner did purport to direct the Com- 
missioner to reox)en the proceedings, his 
[action was ultra vires. It is open, of 
course to anyone to make suggestions to 
the;Commi8sioner,but if such suggestions 
are made by a srfperior officer of Govern- 
ment, it is desirable that they be not 
made in such a form as to be capable of 
interpretation as orders. 

The second question, in the form in 
which it is put, having regard to the 
answer to the first question, does not 
exactly arise. It suggests, however, the 
question whether the Commissioner, hav- 
ing satisfied himself in the manner pres- 
cribed bji the Act and the rules made 
thereunder that there were no depen- 
dants of the deceased workman, and 
having, in consequence, refunded to the 
employer the Compensation deposited by 
him, has the power to reopen the matter 
on the application 6f a workman and to 
require the redeposit of the qompensa- 
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tion« I have already. stated that, in my 
opinion, the Commissioner had complied 
with the provisions of thg Act and the 
rules, and had materials before him on 
which he could be satisfied that the 
workman had no dependants. He was, 
therefore, amply justified in refunding 
the deposit to the mill owner. S. 10 (1) 
enacts in the case of the death of a 
workman resulting from an accident/ 
that no proceedings for the recovery of 
compensation shall be maintainable be- 
fore a Commissioner, unless the claim 
for compensation with respect to the 
accident has been instituted within six 
nfonths from the date of the accident but 
there is a proviso that the Commissioner 
may admit and decide any claim to com- 
pensation in any case, notwithstanding 
that the claim has not been instituted 
within six months from the date of the 
death, if he is satisfied that the failure to 
institute the claim was due to sufficient 
cause. At the date of the order of 24:th 
August 1927, no claim had been institu- 
ted before the Commissioner by any de- 
pendant, and being satisfied that there 
was no dependant, all that he had to do 
was to record that fact and, under the 
provisions of S. 8 (4) to order the return 
of the deposit. Subsequent to the order, 
on 28th September 1927, he received a 
claim from an alleged dependant, which 
was amended by a claim received three 
days later. It was, under the terms of 
the proviso, open to him to admit and 
decide the claim, if he was satisfied that 
there was sufficient reason for not in- 
stituting it within six months from the 
death. Once the claim .is insj^ituted it 
lies ox^en to the Commissioner, whether 
on his own motion, or on the suggestion 
of the Financial Commissioner (Trans- 
ferred Subjects), or of any one else, to 
satisfy himself whether or not the ap- 
plicant had brought herself within the 
terms of the lu’oviso. The Commis- 
sioner, how’ever, has never had his at- 
tention directed to this aspect of the 
case, and it is still open to him to make 
the necessary enquiries with a view to 
ascertaining whether there was sufficient 
cause for the delay, and if he is satisfied 
that there was sucTi cause, to admit the 
claim. 

If the claim is admitted, he has to 
decide it. Tlie mill owner has ajjjpeady 
admitted liability for the consequence 
of the accident by depositing the com- 
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pendatiOQ. It is suggested that the Com- 
missioner, having under S. 8 (4), directed 
its refund, ii functus officio and that he 
has no power under the Act to direct its 
redeposit, I do not consider that there 
is any substance in this argument. Sec- 
tion 8 (1) provides that compensation 
^‘payable” in respect of a workman 
whose injury has resulted in death shall 
*be deposited with the Commissioner. 
The employer may dispute his liability. 
In that event, under S. 19 (1) the ques- 
tion of his liability has to be decided by 
the Commissioner. If the Commissioner 
decides against him, there is an obliga- 
tion on the part of the employer to p*ay 
the compensation to the Commissioner, 
which may be enforced by the issue of 
an order under B. 8 of the Workmen's 
Compensation Buies, on the application of 
a dependant, but until the decision there 
is no such obligation. I fail to under- 
stand why an employer who has admit- 
ted liability should be in any better 
position than an employ-er who has not 
admitted liability. The circumstances 
that he has already made the deposit 
and that it has been returned to him 
under what must ex hypothesi be consi- 
dered to be a mistake of fact, seem to 
me to be immaterial. I am of the opi- 
nion that subject to the observance of 
the provisions of B. 8, the Commis- 
sioner has i)Ower to order the redeposit 
of the compensation. I should point out, 
although the question does not strictly 
fall within the scope of this reference, 
that under B. 6, the employer is entit- 
led to be a party to the distribution pro- 
ceedings^ and that it is (open to him, if 
so advised, to contest the status of the 
alleged dependant. 

The last question, in the form in 
which I think it should be stated, is 
whether the ex gi’atia payment of 
Bs. 300 should be deducted from the 
amount of compensation imyable to the 
claimant. I am assuming for the pur- 
pose of the answer that it will be either 
admitted or established that the Bs. 300 
was paid by the employer to the widow 
and was so paid as compensation for the 
accident. If there is^ any dispute on the 
^oint it should be enquired into and 
l^ettled by the Commissioner. The Act 
does not forbid compensation being paid 
ot4iieiivise than through the Commis* 
sinner. The whole scheme of S. 8 under 
(l) whereof compensation ‘‘shall” 
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be paid to the Comm jssioner, s^ms to bo 
designed for the protection of the em- 
ployer againt. claims in respect of ac- 
cidents where his lijibility is admitted or 
established. If he does so pay ^he com- 
pensation, he is prbtectecP against the 
claims of all dependants, whether.or not 
they have apidied to be parties to the 
distribution. If he makes the distribu- 
tion himself he lays himself open to at- 
tack by persons who may afterwards turn 
up and claim to be dependants. But if 
he pays the correct amount to the only 
person who is a dependant, it is not, I 
think, open to that person to claim the 
amount over again, and if he makes to 
him a payment of less thaB the correct 
amount, he should, I think, be only re- 
quired to pay the difference. It would 
probably be a protection to the employer 
in the present instance against the 
claims of other persons who may here- 
after put forward belated claims if (in 
the event of the widow's claim to com- 
pensation being admitted and decided in 
her favour) the emi)loyer were to pay the 
whole of the compensation Jo the Com- 
missioner under S. 8 (l)i Section 8 (4) 
does not oblige the Commissioner to 
cause notice to be published and in the 
present instance, he might well dispense 
with republication. Iff that event he 
would refund Bs. 300 to the employer 
and pay the balance to the widow. 
Heald, Offg. C, J. — I concur. 

Chari, J. — I concur. * 

V.S./r.K. Reference answered, 
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Pkrcival, j. C. and*Barlke, A. J. 0. 

Mahomed — Ai)plicant. 

v. 

Bacho and others — Opponents. 

Criminal Bevn. Appln, No. 239 of 
1929, Decided on 8th October 1929, from 
order of Dist. Magistrate, Nawabshab. 

Criminal P. C., S. S03 — Charge under 
Penal Code, S. 498— Identity of woman en- 
ticed in quettion— Accused insisting on is- 
sue of commission for her examination — 
Woman should be examined qhanihers 
and not on commission. 

In a prosecution under^S. 498, Penal^^ode, 
where the identity of the woman, alleged to 
have been enticed, is in qudbtian an4 the ac- 
cused insists on issuing a commlBsioh lor her 
examination on the ground that she is married 
to a samindar who observes pardah,«the better 
course is, « instead of issuing *comixiiiffiion, the 
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woman should be examined by the Magistrate 
in chambers ; i S. Ju. JR. 267, Bel. on.; A. 1. B. 
1926 Sind 124, Bef. • [P 95 C 2] 

Dipchand Ghandumal — for Applicant. 

Hirdaram — forOpponents. 

Perciv^l, J. C. — This is a revision 
application against the order of the 
learfted District Magistrate, Nawabshah, 
in which he directed that a commission 
should issue for the examination of the 
witness Sumri. 

Tlie case is brought by one Mahomed, 
son of Khairo Odei against Bacho and 
others under S. 498, I. P. C. and it has 
been proceeding for a considerable time 
before the District Magistrate, Nawab- 
shah, and tlie question is whether Sumri, 
who, accSrding to the prosecution story, 
has been enticed aw’ay by the oppo- 
nents, should give evidence at Nawab- 
shah or be examined on commission at 
Dadq in the Tjarkana District. The 
complainant says that Sumri is his wife, 
while on the other hand the accused say 
that she is not the wife of the complain- 
ant, but she is married to a zamindar, 
named Chutto, who^observes pardah; 
and tha^ therefore a commission ouglit 
to issue. * 

. In the .course of the discussion it was 
admitted on belialf of the opponent that 
she conl4 appear before the Magistrate 
at Dadu on commission; and that en- 
quiry could be made as to whether she 

••was wdfe of the complainant or not. 
Thus she jJvill have to unveil herself at 
Dadu, as tier identity is questioned. But 
if, this is once admitted, there does not 
appear that there is much distinction 
between her being examined on com- 
mission at Dadu and her appearing in 
chambers bek)re the Magistrate at 
Nawabshah. Thus the question there- 
fore really is whether she should ajipear 
before the Magistrate at Dadu or whe- 
ther she should be obliged to go to 
Nawabshah. If we accept that position, 
then it seems to me that the right of 
the complainant that she should be ex- 
amined by the Magistrate who is act- 
ually itf'ying the case should prevail. It 
is suggested as she is living in the Lar- 
khanft bistrict, it will be hardship to her 
to be brought to NawaTbshah, and refer- 
errce is made to Vishnoo Nainaram v. 
Dipchand £ital Das (1) in which it is 
stated that the issue of commission is 
discretionary in^^riminal c ases. It may 

(1) A. 1. B. 1923 Sind 121=20 L. B. 28. 


be noted, however, that even in that case 
it was laid down that >such discretion 
should be sparingly exercfeed and it was 
not granted in that particular instance. 

It appears therefore that, on the 
ground of the distance of Dadu from 
Nawabshah, there is not sufficient reason 
for the grant of commission ; and on the 
ground of her being pardanishin woman 
(assuming that she is a pardanishfn 
woman because that is a question which 
is disputed between the two parties) 
there does not appear to be a sufficient 
reason, as indicated above, why she 
should be examined before the Magis- 
Ijrate at Dadu and not before the Magis- 
trate at Nawabshah in chambers. It 
is laid down in Imperator v. Meica 
Bam (2) : 

“Pardanishin wornan citod as witnesses cauj 
be examined in suitable cases on coramission,! 
but the better course would probably be to'i 
examine them in chambers.” 

This view of the case ai)pears to me. 
to be correct ; and, having regard to all 
the facts of the case, I am of opinion 
that the discretion exercised by the 
learned District Magistrate for tlie grant 
of commission was not justified in this 
case, and the better course would be, as 
indicated in Imperator v. Mewa Ram (2)j 
tliat the woman Sumri should be exa-, 
mined in chambers at Nawabshah. 

The order of the learned District 
Magistrate, is, therefore set aside, and 
Sumri is directed to appear before the 
trying Magistrate at Nawabshah, and be 
examined there in chambers. It may 
be stated that one objection taken was 
that’ there was a risk of tlio w’oman 
being dragged away by force fey the re- 
lations and friends of the complainant. 
It does not appear, however, that this 
objection can be held to be valid. The 
opponent, if necessary can apply for 
police protection to prevent any such 
outrage taking place in or near the Court 
where she is to be examined. 

Barlee, A. J. C. — I concur. The 
learned District Magistrate has given as 
a reason for his order that the lady is 
now married to a zamindar who observes 
parda. As it is the question at issue 
whether she is the wife of the zamindar 
or the run away wife of the complain- 
ant, I take it, the learned District Magis- 
trate really meant that she mu^ be 8i^- 

"727119101^8. L, B. 257=U X. C. Sa2«19 
Or. L. J. 398. 



96'^ |Mt. Bhag Sultan v. Md, 

snin^d jldr the present to be the wife of 
a man with whom she is living and to 
be entitled to^ parda until is is proved 
that she is the wife of the complainant ; 
and that he was unwilling to allow that 
this .ostensible wife of a respectable 
zamindar should undergo the indignity 
of appearing in Court until there is some 
good reason for supposing that she was 
(fontrary. I think that there is con- 
siderable force in this view and where it 
is posssible to avoid the examination of 
a lady in Court, I think, we should do 
so. But it is not a question in this case 
of merely recording a statement of a 
witness, for the principal question at 
issue is as to the identity of this lady; 
and whether she appears at Dadu or 
whether she appears at Nawabshah she 
will have to remove her Burka and ex- 
pose her face to the Magistrate and to 
the witnesses for the prosecution. Other- 
wise the complainant will not have a 
fair chance of proving his case. This 
being so, I think, the most of the objec- 
tions disappear. For it is obvious if the 
lady is to be obliged to expose her face 
in Court or in chambers, it is far better 
that she should go to Nawabshah and 
appear in the chambers of the trying 
Magistrate than that she should be exa- 
mined at Dadu. 

For these reasons, I concur in the 
order proposed by the learned Judicial 
Commissioner. 

V.S./k.K. Order set aside. 
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Mt. Bhag Sultan — Applicant. 

V. 

Muhammad Akbar S/iaw— Eespondent. 

Criminal Eevn. No. 580 of 1929, De- 
cided on 10th May 1929, reported by 
Sess. Judge. Attock, on 2lst March 1929. 

Criminal P. C., S. 488, Cl. 4 — Wife living 
in adultery does not automatically deprive 
her of maintenance unless maintenance 
order is cancelled. 

A wife who had boon granted maintenance 
sued for recovery of arrears due and an order 
cancelling the maintenance on ground of adul* 
tery bad been afterwards passed, 

Beld i that the cancelling order could not 
have xetroiipeotive effect bo as to disallow the 
prior alftwed maintenance and that a main** 
tenanc ‘0 order stood good until it is cancelled. 

[P 96 0 2] 


Akbab Khan (Zafaf Ali, J.) 1930 

Ghulam M chfuddinj^tor Applicant. 
Report. — On 12th fnly 1921» Mfe. Bhag 
Sultan, applicant, was awarded main- 
tenance at the rate of«Bs. 13 per mensem 
from her husband Muhammad Akbar 
Khan respondent. 

On 23rd June 1928, Muhammad Akbar 
Khan put in an application that as Mt. 
Bhag Sultan was living in adultery the 
order of maintenance should be can- 
celled. This application was granted on 
11th December 1928, and I rejected the 
application for revision on 22nd Febru- 
ary 1929. 

bn 7th July 1928, Mt. Bhag Sultan 
applied for the realization of Es. 156 as 
the amount of her maintenance from 
1st August 1927 to 31st July 1928. This 
application was rejected on the ground 
that the order of her maintenance had 
been cancelled. 

The learned Magistrate having* can-^ 
celled the order of maintenance on llthj 
December 1928, could not make it re-i 
trospective and disallow the maintenance! 
from 1st August 1927 to 31st July 1928,1 
for during that period the order- of main- 
tenance was in force. According to 
Cl. 4, S. 488, no wifo shall be entitled to 
receive maintenance from hei' husband' 
under this section, if she is living in 
adultery; but the fact that a wife is liv- 
ing in adultery does not automatically 
deprive her of the maintenance, for the^ 
order of maintenance once passed stands; 
good until it has been cancelled. I have,' 
therefore, the honour to report that the 
order of the leaimed Magistrate which 
is not warranted by law should be set 
aside. 

Order. — Nobody appears on behalf ofj 
the respondent. I agree with the learned 
Sessions Judge that the order of the. 
Magistrate could not be given a retros- 
pective effect. The wife is entitled to 
the allowance that was due to her be- 
fore the order under sub-S. 4, S. 488, 
Criminal P. C., had been made against 
her. I, therefoi’e, set aside the order of 
the Magistrate disallowing maintenance 
for the prior period. 

P.K./b.K, Order set aside.. 
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Zafar Ali and Bhidk, JJ. 

Emperor 

• . 

Diwan Chand Jolly — Accused — Ees- 
pondenfc. 

Criminal Apjieal No. 529 of 1929, 
Decided on 25fch November 1929, from 
order of Addl. Sess. Judge, Lahore, D/- 
2nd February 1929. 

(a) Criminal P. C , S. 196 — Sanction for 
offence under Penal Code, S. 294-A — Name 
of accused appearing on back of paper — 
Presumption was raised under Evidence Act, 
S. 114, illus (e) and sanction held to be valid 

While sanctioning the prosecution of accused 
for an offenc^ under Penal Code S. 294-A the 
name of the accused was shown on the back 
of the paper instead of in the body of the sanc- 
tion merely because there was not sufficient 
space loft on the front side. 

Held : that the initial presumption was that 
all the, official act.s wore done in a regular 
manner and hence the sanction was valid. 

fP 97 C 2] 

(b) Penal Code, S. 294'A — Delivery of 
ticket books of lottery is sufficient publica- 
tion. 

Where the ticket books of a lottery were 
delivered with a view to the tickets therein 
being sold to otlMrs, the High Court, taking 
the delivery as a sufficient publication, con- 
firmed the conviction of the accused under the 
latter part of S. 294-A : A. I, B. 192G Hind 213, 
Dist. [P 98 C 1] 

Abdul Rfishid — for the Crown. 

B, B. Puri — for Kespondenfc. 

Bhide, J. — This is an appeal by the 
Local Goveiinrnent against the acquittal 
of one Mr. D. C. Jolly who was con- 
victed by the trial Court under the 
second part of S. 294- A, 1. P. C., and 
* sentenced to a fine of Ks. 500 but was 
acquitted on appeal by the Additional 
Sessions Judge, Lahore. 

A preliminary point has been raised 
by the learned counsel for the respon- 
dent that the whole trial was vitiated 
by the absence of a proper sanction 
under S. 190, Criminal P. C. It appears 
that sanction of the Local Government 
was produced at the outset but the 
names of the ijersons against wdiora, the 
sanction was given were shown on the 
back of the paper instead of being men- 
tioned in •the body of the order. The 
ordei\ however, clearly rerfers to * under- 
mentioned * persons. The names of the 
persons were .apparently shown on the 
back of .the paper marely because there 
was not sufficient space left on the 
front side. The n!ime of the present 
^respondent is mentioned first and no 
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question of any subsequent addition 
arises. The initial presumption is that 
all official acts are done* in a regiilar| 
manner. It cannot, therefore, be bo- 
lieved that the Chief Secretary signed 
the sanction, without the names of the 
accused persons being specified. No 
objection to the sanction was taken till 
the stage of arguments. ^ If it had beerk 
taken at the initial stage'-as it should 
have been when the sanction was pro- 
duced the point could easily have been 
elucidated by putting the Chief Secret- 
ary into the witness box. We overrule] 
the preliminary objection. 

* The case against the respondent 
briefly was that ho w^as guilty of pub- 
lishing ‘ proposals ’ in connexion with 
an unauthorized lottery inasmuch as he 
distributed tickets thereof which em- 
bodied the conditions on which prizes 
in the lottery wore obtainable. The 
learned Additional Sessions Judge found 
that the respondent had a hand in the 
planting of the tickets and that a largo 
number of tickets were found in the 
office of Messrs. Jolly Brothers at Lahore. 
He considered, however, the evidence 
as regards the actual sale of tho lottery 
tickets by the respondents to be doubt- 
ful and held further that even if that 
evidence were to bo believed a casual 
sale of a few tickets would not amount 
to sufficient * publication ’ for the jmr- 
poses of part 2, S. 294-A, I. P, C. 
It has been proved beyond any doubt that 
it was the respondent wiio gave 
the printing order to tho Civil and 
Military Gazette Press. The learned 
counsel for the Crown has urged that 
this fact alone constitutes sufficient 
publication and has cited 2G Cox's 
Criminal Cases 664 as an authority in 
support of the contention. But this 
was never tho case of the prosecution 
up till now and the respondent had no 
chance of meeting it. It was appar- 
ently assumed in the Courts below that 
I)rinting did not coiistituto publication 
and even in the grounds of appeal be- 
fore this Court it has been described as 
a ‘ preparation.* Wo, therefore, do not 
think it fair to allow the prosecution to 
set up an entirely new case at this stage. 

Tho decision of the appeal really 
turns on tho credibility of the evidence 
as regards the delivery of the Idltery 
tickets by the respondent to three or 
four persons, who have appeared as 



98 


Amab Singe Empebob 


mo 


witne^es. The trial Court remarked 
in one place that the fact the witnesses * 
were met by li Head Constable of Police 
immediately after they came out of the 
ofi&ce of Messrs. Jolly Brothers with the 
lottery tickets, raised the doubt that 
these people were sent to the office by 
the Head Constable himself. But even, 
if this wore so, this fact alone will, 
^obviously, nofbe sufficient to discard 
the testimony of those witnesses. The 
trial Court has not referred to any other 
ground for discrediting the evidence and 
in fact eventually believed it ; for it has 
given a clear finding in the latter part 
of the judgment that it was proved thflt 
‘ Mr. D. 0. Jolly gave the tickets to 
several prosecution witnesses.* The 
learned Additional Sessions Judge, be- 
fore whom the Crown was unfortun- 
ately not represented, seems to have 
overlooked this finding and assumed 
that the trial Court did not believe the 
evidence of the above witnesses. He 
has not discussed that evidence nor 
given any reasons whatever for consider- 
ing it to be doubtful. Apparently, he 
considered it unnecsssary to discuss the 
evidence as he held on the authority of 
A. I. E, 1926 Sind 213, that a ‘ mere 
casual and gratuitous’ delivery of a few 
lottery tickets does not constitute an 
offence under S. 294-A, I. P. C. The 
remarks of the Judicial Commissioner, 
Sind, on chis point in the above ruling 
are really in the nature of obiter dicta 
but apart from this they cannot 
apply to the present case as it does not 
appear that the delivery of tickets was 
casual or gratuitous in the present in- 
, stance. The evidence shows clearly 
Ithat the ticket books were delivered 
with a view to the tickets therein being 
'sold by the witnesses to others, and this 
cannot be considered to be, in any sense, 
la mere casual or gratuitous delivery. 

It has been urged by the learned 
counsel for the respondent that in an 
appeal from an order of acquittal, the 
appellate Court is not justified in inter- 
fering if the question is merely one of 
the credibility of the evidence, unless 
the finding of the Court below is mani- 
festly wrong or perverse. But in the 
present instance, the finding of the 
Additional Sessions Judge does appear 
te i<dl under the Jatter category. The 
learned counsel for the respondent in 
taking us through the evidence was 


unable to point ou^ any sabstantiali 
ground for disbelieving the prosecutionf 
witnesses who have deposed to the 
delivery of the tiokqjis. The witnesses 
appear to be disinterested. The trial 
Court, which heard the evidence, relied 
on their evidence while the learned 
Additional Sessions Judge gave no rea- 
sons whatever for discarding it. In 
these circumstances, we think the find- 
ing of the learned Additional Sessions 
Judge must be held to be manifestly 
wrong. 

We accept the appeal and restore the 
conviction of the respondent under 
part 2, S. 294-A, I. P. C. As 
regards the sentence, the ^offence is. 
punishable with fine up to Es. 1,000 
only. It seems unfortunate that the 
Crown was not represented in the Court 
of Sessions, If it had been represented, 
perhaps, the necessity of this appeal 
would not have arisen. Taking into 
consideration all tlje circumstances we 
sentence the respondent to a fine of 
Es. 100 only. In default of payment 
of fine he will undergo simple^ imprison- 
ment for two months. • 

v.s./ii.K. Appeal allotoedt 

1930 Cr Cases 98 

(Lahore) ' • 

Zafae Ali and Bhide, JJ. 

Amar Singh — Accused — Appellant. ,, 

V. 

Emperor — Opposite Part^^. 

Criminal Appeal No. 835 of 1929, De- 
cided on 7th November 1929, from order 
of Sess. Judge, Perozepore, D/- 21st 
August 1929. 

Criminal Trial — Prosecution witness exa- 
mined in Committing Magistrate’s Court but 
not in Sessions Court on ground that he was 
hostile — Witness present but not examined 
by defence — Public Prosecutor is not 
bound to produce and examine such wit' 
ness. 

A prosscution witness was examined in tho 
Court oi the Committing Magistrate but was 
not examined by the Public Prosecutor as a 
witness in the Sessions Court on the ground 
that the witness was hostile. The witness was, 
however, present and tho defence dW not avail 
itself of tho opportunity of examining him. 

Held : that tho Public Prosecutor* was not 
bound to produce any witness who was not 
expected to give true evidence : A» I, B: 1922 
Lah. 1, Bel on. [P 100 0 1] 

Hem Eaj Wadhwa — fof Ar^peUant. 

Z?. Ji, Sawhney — for the Crown. 
Judgment. — Amir Singh, a Jat of the 
Village Iiangiana, has been convicted in 
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this case by the Sessions Judge, Feroze- 
pore, of the mufter of Mt. Saddan and 
sentenced to death. He has appealed 
and his case is also before us under 
8. 37^, Criminal !?. G., for confirmation 
of the death sentence. The murder was 
committed on 25th April 1924, but the 
triaf was delayed, as the appellant is 
said to have been absconding till he was 
recently arrested. The material facts 
as alleged by the prosecution are briefly 
as follows : The deceased Mt. Saddan 
was at first married to Bhagwan Singh, 
brother of Amar Singh appellant. Bhag- 
wan Singh died some six or seven years 
before the murder. Amai' Singh, with 
whom M^. Saddan was living thei*eaftei’, 
forced her to go through some form of 
marriage ceremony with him at Cham- 
beli in the Faridkot State, but Mt. 
Saddan soon managed to escape and 
married thereafter Nikka Singh (P.W. 2) 
and began to live with him. Amar Singh 
brought a criminal comidaint under 
S. 498, 1. P, C., as well as a civil suit for 
restitution of conjugal rights against 
Nikka Singh but was unsuccessful. The 
relations^bet’vyeen the jjarties wore stra- 
ined and the appellant as well as Nikka 
.Singh were bound down under S. 107, 
Criminal P. C. 

On thepaorning of 25th April 1924, at 
about 10 a. rn. as Mt. Saddan was re- 
turning to her house after throwing 
•some refuse on a dunghill at a distance 
of about 1(J3 karams, she was attacked 
by the ai)pellant with a chhavi and 
given several blows which resulted in 
her death. Her cries attracted Nikka 
Singh and the other witnesses to the 
spot, but the appellant ‘managed to 
escape. The matter was promptly re- 
ported to tlie police by Nikka Singh on 
the same day at about 3 p. m. 

The medical evidence proves beyond 
any doubt that Mt. Saddan was done to 
death by inflicting blows with a heavy 
sharp-edged weapon like a chhavi. The 
evidence as to the motive for the crime 
seems equally clear and is supported by 
documei^tary evidence in the shape of 
the judgpients in the civil and criminal 
cases between the appell^ant and Nikka 
Singh. The eyewitnesses to the murder 
are* Nikka Singh, Waryama, Eaunaq 
Earn, Jiwan Singh, Sundar Singh, Prithi 
Nath and Sujan Singh, The first four 
appeared in the Sessions Court, but the 
remaining witnesses could ziot be exa- 
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mined in that Court, as the where- 
abouts of Sundar Singh and Prithi Nath 
wore unknown and Sujan #Singh had be- 
come insane. The evidence of Sundar 
Singh was, however, taken by the Com- 
mitting Magistrate and that evidence 
as well as the statement of Prithi Nath 
and Sujan Singh taken down under 
S. 512, Criminal P. C., were transferred 
to the Sessions record. The learned 
counsel for the appellant has strenuously 
urged that the statements of Prithi 
Nath and Sujan Singh were not recorded 
by the Magistrate himself as required by 
S. 512, Criminal P. C., and were, there- 
k)re, inadmissible. The learned Public 
Prosecutor has contended on the other 
hand that the statements were duly 
recorded in accordance with the general 
provisions of Chap. 25, Criminal P. 0, 
But from the evidence of the Ahlmad of 
the Magistrate’s Court, who was exa- 
mined as a witness, it seems doubtful 
if the evidence was recorded even in the 
presence of the Magistrate. The Magis- 
trate has not recorded any memorandum 
of the • substance of the evidence, nor 
given any reasons for not recording it. 

In tliese circumstances, it seems clear, 
that even the provisions of Chap. 25 
cannot be said to have been duly com- 
plied w'ith. But even excluding the evi- 
dence of Prithi Nath and Sujan Singh, 
there seems to be ample evidence on the 
record to establish appellant’s guilt and 
there is, therefore, no good ground for 
remanding the case for retrial as we are 
requested to do. There is some doubt 
as to whether Nikka Singh actually wit- 
nessed the crime, as his presence was 
not noticed by the other witnesses 
except Waryaman and the latter states 
that bo saw Nikka Singh on the roof of 
his house while Nikka Singh says that 
he went to the lane when the murder 
was committed. But there seems to be 
no good reason whatever to disbelieve 
the testimony of the remaining witnes- 
ses. These witnesses appear to be dis- 
interested. They were examined either 
on the first or the second day of the in- 
vestigation and their cross-examination 
in the Court has not disclosed any sub- 
stantial ground for discrediting their 
evidence. In the first information re- 
port Nikka Singh bad tried to implicate 
two tenants of the appellant alpnj^with 
him as the assailants; The facts that 
these witnesses have not supported 
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Hilrka 3jagh on that point goes to show 
that they are not giving evidence at 
his bidding. • 

Thfe learned counsel for the appellant 
urged in the end that one Jothu who 
was named as an eyewitness in the first 
information report was not produced in 
!the Sessions Court. This witness was 
[examined in the Court of the Committ- 
ing Magistrate but did not state the 
facts correctly as alleged by the * prose- 
cution. The Public Prosecutor did not 
examine him as a witness in the Ses- 
sions Court in the circumstances on the 
ground that the witness was hostile. 
The witness w^as, however, present and 
the appellant had the opportunity of 
examining him in defence, but did not 
care to avail himself of it. The learned 
counsel for the appellant has urged that 
the Public Prosecutor could not give up 
the witness merely because be was ‘hos- 
tile*. But the Public Prosecutor ^vas 
not bound to produce any witness who 
was (according to his case) not expected 
to give true evidence: cf. JVarain Das v. 
Emperor (1). In addition to the evi- 
dence of reliable eyewitnesses, there 
is also the significant fact that the ap- 
pellant was absconding for some years 
after the murder, of which he has failed 
to give any reasonable explanation. The 
guilt of the appellant seems to be esta- 
blished beyond any doubt. His appeal 
is accordingly dismissed and the sen- 
tence of death confirmed. 

P.K./r.K. Sentence confirmed, 

" (rrA. 1. R. 1922 Lah. 1=3 Lah. 144. 
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Shadi Lal, C. J., and Agha Haidar, J. 

Emperor 
V. 

Soopi — Accused — ^Eespondent. 

Criminal Appeal No. 526 of 1929, 
Decided on 18th November 1929, against 
order of First Class Magistrate, Gurdas- 
pur, D;- 22ncl December 1928. 

(a) Evidence Act, S. 8— Rape — No direct 
evidence— Child on whom rape committed 
refused to make any statement— Prosecution 
tried to put statement of mother as regards 
answers given by child in reply to questions 
put to her— Statements held not admissible. 

There was no chrec^s evidence of the alleged 
offence of rape committed by a boy on a child. 

Tiff; njjpcid chilu in answer to certiiu quest ioryi 
to"cr M Ter mnfchct made certain staite- 
nioi.i. implicating the acensod. When placed 
iv' ifive the Court the child cried and in spite of- 


every facility given by the Court to .make her 
feel at homo refused to tiake any statement 
whatsoever. The counsqj for the Crown rea- 
lizing the difficulty asked the Court tO' admit 
under provision of S. 8, the statement of the 
mother as regards the a^iswers given by the 
child in reply to questions put to her. 

MM : that the answers given by the child 
in reply to mother’s queries could not hjp ad- 
mitted in evidence by letting in -the mother’s 
stabeinont and that to hold otherwise would be 
admitting hearsay evidence. [P 101, C 2] 

(b) Evidence Act, S. 24— Oral confession — 
Accused not shown to know language ^ in 
which questions put but in answer making 
signs — Conduct held did not amount to con- 
fession. 

Where an accused, not shown to have under- 
stood English, is asked in broken English as 
to whether ho was responsible for the act and 
he nods his head and salanis in reply, the 
conduct does not amonut to coufo*ftion. It is 
impossible to determine what the accused 
understood to bo the moaning of remarks ad- 
dressed to him as to his complicity in the 
crime and without being satisfied that the 
accused exactly understood the meaning and 
the import of the question addressed to him, 
the signs made by him, standing by themselves 
are meaningless. lie might have completely 
misunderstood what was sought to be convoyed 
to him and have thus made the signs which 
were intended to be in answer to something 
which was entirely different frovf what hi.s 
questioners were anxious tc^ piif him and 
theroforo confessiois remains unprovod and so 
is no confession. [P 101 C 2, P 102 C 1] 

(c) Criminal Trial — Conviction — Acepsed 
cannot be convicted on suspicion only. 

Suspicion cannot take the place of legal evi- 
dence and proof and on the strength of mere 
suspicion an accused cannot be convicted. 

[P 102 C 1^. 

Addul Bashtd~-for the CroVn, 

Forrukh Hussain — for Respondent. 
Agha Haidar, J. — A brutal and das- 
tardly crime was undoubtedly committed 
on the person of a child aged about four 
years and nine months. The respondent, 
Soopi, a lad who gave hfe age as eleven 
or twelve years but who* according to 
the Magistrate, appeared to be about 
fifteen or sixteen was charged under 
S. 37G, I. P. C., and tried by Magistrate 
with S. 30 powers. That Magistrate 
acquitted the accused. The Government 
has preferred an appeal to this Court 
against the order of acquittal under the 
provisions of S. 417, Criminal P.,.C. 

The unfortunate victim of thp rape ig 
Violet Bartlett* the daughter of Ser- 
geant Bartlett and Mrs. Bartlett. The 
respondent was in their service fqr fbur 
weeks but was dismissed on 27th 
February, 1928. The case for the* prose- 
cuirioti 18 that Mrs. sBartlett on 27th 
February :^928, took a siesta after lunch, 
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and tbat, while she was asleep the evidence of the alleged rape. The child 
respondent rapJ^d the child Violet according to the prosecution on 2nd 


Bartlett. On 2nd March 1928 at about 
12-30 p, ED. the girl complained to her 
mother that she fe^t pain in her private 
parts. The mother, on examining the 
child’s body, had no difficulty in finding 
that the girl had been raped and it is 
said that, on her asking the girl as to 
who was the person who had done the 
deed, the girl informed her that it was 
the accused. Sergeant Bartlett was sent 
for and the wife conveyed to him what 
the girl had told her. Sergeant Bartlett 
at once communicated the matter to the 
military j^olice, with the result that the 
accused, ^ho, after his dismissal by 
Sergeant Bartlett, had entered the ser- 
vice of Sergeant Major Sturgess, was 
brought to Sergeant Bartlett’s quarters 
in the custody of the military i^olice- 
man, -Private Huges. Private Ellis, the 
medical orderly, examined the in'ivate 
parts of the girl and without any hesi- 
tation came to the conclusion that the 
child had been raped. The matter was 
reported at the thana. In the meantime 
the child and the accused were both 
sent to the Civil Surgeon, who, after 
medically •examining them, came to the 
conclusion that the private parts of the 
girl contained some gonorrheal dis- 
charge, while a similar discharge was 
found in the urethra of the accused. It 
"te said that, when the accused was 
brought to.the house occupied by Bart- 
letts, the girl, Violett Bartlett, as soon 
as she saw him, said that he was the 
man who had “ interfered with her.” 
It is further stated that, on certain 
questions being jmt to the accused as to 
whether he hadVommitted the act, he 
‘‘ confessed ” that he had done so. 

The question for the determination 
of the Court, therefore, is whether or 
not the guilt of the accused has been 
sufficiently established by reliable and 
legal evidence. The learned Magistrate, 
who tried the case, as already pointed 
out, did not consider the evidence suffi- 
cient to^upport a conviction. We have 
further to so© whether, having regard to 
the manner in which S., 417, Criminal 
P. C., has been considei*ed in a series of 
judgments in this Court, it can be said 
that the ord^* of the Magistrate was 
foolish *or palpably wrong and should 
not be pillowed to itand. 

It is admitted that there is.no direct 


March 1928, in answer to .certain ques- 
tions put to her by her mother, made] 
certain statements implicating the ac- 
cused. When placed before the Court, 
the child cried and, in spite of every 
facility given by the Court to make her 
feel at home, refused to make any state- 
ment whatsoever. The counsel for the 
Crown, realizing this difficulty asked 
the Court to admit, under the provisions 
of S. 8, Evidence Act, the statement of 
the motlier as regards the answers given 
by the child in reply to questions put to 
her and relied upon a certain English 
precedent. Tliis precedent, however, had 
no bearing whatsoever on the present 
case and may be dismissed from consi- 
deration at once. We have considered! 
the language of B. B, Evidence Act, and,| 
in our judgment, the answers given by 
the child in reply to her mother’s queriesj 
cannot be admitted in evidence by 
letting in the mother’s statement under! 
the provisions of that section. To hold 
otherwise would be admitting hearsayl 
evidence in the case. 

Eoliance was also placed upon certain 
statements which the child made when 
the accused was brought before her. 
But then on this point there is a good 
deal of confusion and various statements 
are put into the mouth of the child by 
various witnesses. In these circum- 
stances it would not be advisable to 
attach any importanco to any alleged 
statement which the child might have 
made' without knowjng exactly the words 
used by her. • 

As regards the so called confession, 
the question has to be looked at from] 
two x^oints of view. Firstly, whether a. 
confession was made in fact ; and,| 
secondly, if it was made, whether it is| 
admissible in evidence. It has not been 
shown that the accused understood 
English. It is said that the accused 
was asked in broken English as to 
whether he was reponsible for the act 
and that he nodded his head and 
salamed in reply. This conduct does 
not amount even to an oral confession. 
The accused only made certain signs and 
those signs were sought to be construed 
as being tantamount to a confessieji. in 
this connexion we may quote a passage 
from ^Tay lor on Evidence, para. 161: 
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Cftal admission ottglif! always 
,<»obs v6SSi!irddwith greai caution. Such cvi- 
denije ^ hsoessarily subject to much imperfec- 
tion and mistake*; for cUher the party himaelf 
may ha/oe been misinformed, or he may not 
hfive clearly expressed his meaning or the 
lifitness may have misunderstood him, or may 
purposely misquoie the expression used/* 

(The italics are ours). 

It is impossible to determine what the 
accused understood to be the meaning 
(of the remarks addressed to him as to 
his complicity in the crime, and without 
being satisfied that the accused exactly 
lunderstood the meaning and import of 
the question addressed to him, tlie signs 
made by him, standing by themselves^ 
are meaningless. He might have com- 
pletely misunderstood what was sought 
to be conveyed to him and have thus 
made the signs which were intended to 
be in answer to something which was 
lentirely different from what his ques- 
tioners were anxious to put him. There- 
fore, the confession, as a fact, remains 
unproved. 

This being so, it is not necessary for 
UB to consider the further question as to 
. how the confession would be admissible 
in view of the fact that it was made in 
the presence of a military policeman. 

The accused, w'hen examined in July 
1928 was not suffering from gonorrhea. 
The medical evidence, however, on one 
point is sharply divided. Doctor Kartar 
Singh said that gonnorhea could not be 
cured without treatment while on the 
other hand, Dr. Santsingh has stated 
that if the accused was suffering from 
gonorrhea in March last there was possi- 
bility and not probaWlity of his being 
cured without treatment. We are in- 
clined to accept the evidence of Major 
Gale, Civil Surgeon, Multan, who, on 
examining both the child and the ac- 
cused on 2nd March 1928, found gonor- 
heal matter in the private parts of both. 
This coincidence no doubt creates some 
suspicion in our minds. But after all 
suspicion cannot take the place of legal 
evidence and proof and on the strength 
of mere susiucion the accused cannot be 
convicted. 

We have given the matter our most 
anxious thought and we regret that the 
culprit, who vsras responsible for this 
atrocious crime, has not been brought to 
ho<Jk ;^but, having regard to the fact 
that there is little of no evidence to con- 
nicct the accused with the commlision 


of the crime and in vie^ of the’ princi- 
ples which govern appeals from acquit- 
tals, we cannot see our way tO disturb 
the conclusion arrive^ at by the trial 
Magistrate. ^ ^ • 

We, therefore, dismiss the appeal. 
v.n./ii.K. ■ Appeal dismissed, 
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Dalip Singh, J. 

Sant Convict — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 879 of 1929, De- 
cided on 9th November 1929 against 
order of Dist. Magistrate, Hqshiarpur, 
D/- lObh July 1929. 

Penal Code, S. 124 -A— Report of speech 
not verbatim — Portions taken down correctly 
taken down— Excerpts fair representation 
of general drift and subject matter bringing 
speech under S. 124 -A— Conviction is 'justi* 
fied. 

Even though the speech taken clown by the 
reporter may not be verbatim, providefl there is 
nothing to show that such portions as were 
taken down were incorrectly taken down or 
that excerpts of the speech are not a fair repre- 
sentation of the general drift of tHe speeches 
and also provided the entire sfibject matter of 
the speech was such as to bring it within 
the purview of S. 1-24-A the conviction can bo 
justified. [P 102 C 2, P 103 0 1. P 101 Ij 
Badri Das — for Appellant. . 

Sander Das for the Govt, Advocate — 
for the Crown. 

Judgment. — The appellant one Pan-** 
dah Sant Earn, alleged to l),o a peti- 
tion-writer of Sialkot Distriqt, has been 
convicted under S. 124-A on account of 
two sj^eeches delivered on 27th and 2Sth 
October 1928, and has been sentenced to 
one year’s and to 18 months’ rigorous 
imprisonment respectiv^ily. He has 
been recommended for treatment as a 
special class lu’isoner. 

He has appealed andliis learned coun- 
sel has taken me through the record. 
The main argument of the learned 
counsel was that the cross-examination 
of the reporter, Sardar Arjan Singh, 
showed that he had interpolated words 
afterwards and that the whol^ of the 
speeches had not been taken down at 
the time when they were delivered. It 
is fairly clear to me after seeingsthe 
original note-books of the Inspector that 
the whole of the speeches wore not 
taken down, but there is nothing to 
show that such portions as were taken 
down were. incorrectly taken down or 
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[that the, excerpts of the speeches are 
not a fair representation of the general 
drift of his speeches. However, in con- 
sidering the matter I bear in mind the 
fact that the speeches were not taken 
down verbatim. . 

In the Grst speech, which was wade 
on 27th October, the .appellant started 
by stating that he himself was non- 
violent at present though his opinion 
might change to-morrow, lie then pro- 
ceeded to invoke blessings on Dhanna 
Singh and Kartar Singh and on the paths 
^ which they used to tread. It has been 
proved that Dhanna Singh was a Babbar 
Akali, who was arrested in connexion 
with that movement and ho appears to 
have died^as a result of a bomb explo- 
sion. The Diwan itself at which these 
speeches were delivered was hold to 
commemorate the memory of Dhanna 
Singly and other Babbar Akalis. It is a 
fact of history that the Babbar Akalis 
were for some time engaged in Jullun- 
dur and Hoshiarpur Districts in a series 
of murders and dacoities whose osten- 
sible object was to wage war against the 
GovernmCiit. The appellant ijrocoeded 
to wish that liis life should be as useful 
as that Qf Dhanna Singh and Kartar 
Singh. He then proceeded to exhort 
his sisters^ to xu'otoct their honour in the 
same way as Sita did in the troublous 
times that might come in 1930 when a 
•struggle with the Government was to 
begin. lie* then stated that the king 
had promised that the blacks and the 
whites were to be treated as one with- 
out distinction, but that the English na- 
tion had not fulfilled that promise and 
if they did not do so soon they would 
have to leave India bag and baggage. 
Far from fulfilling that promise they 
had created communal dissensions and 
had brought Hindus and Mahomedans 
to ruin. He then stated that 1930 was 
fixed for Swaraj when instead of a drop 
of blood, rivers would have to bo shed. 
Referring to the Simon Commission 
he spoke of them as the seven dacoits 
out of l^khs of dacoits, who had come to 
see how long India could be looted. He 
felt ashamed of the people who had 
given evidence before Tihem and said 
that the proper persons had not been 
asked to givs evidence. He recommend- 
ded a boycott of the Simon Committee 
and praised the N%hru report describing 
the Government as satanic. He pro- 


ceeded, the Indians should * shed their 
blood to establish Swaraj. The spirit 
of India had changed; Indians would no 
longer be eaten but would eat others. 
Then comes a sentence, which, however 
is so cryptic that it is obvious that the 
sentence was not taken down in full 
and I do not, therefore, propose to lay 
any stress on it. The sentence begins 
“ I say that a memorial of the English.i* 
The speech proceeds to exhort Hindus to 
be ready to shed their blood and Maho- 
medans to be ready to give a percent- 
age of theirs as ai)parently they claimed 
a percentage of offices, taxes should be 
iji kind and not cash, and it was neces- 
sary to i)repare for the coming struggle 
and establish a Bardoli in the Doaba. 

In the si)eoch of 28th the si:)eaker be 
gan by saying that he could, trust the 
writers of diaries but not the Deputy 
Commissioner (an opinion which he 
seems to have changed now.) He then 
proceeded to extol the action of Dhanna 
Singh, who died to free his country. 
The Englishmen would not allow the 
Indians to live and nothing was to be 
gained by supplicating them as the ex- 
ample of the Purbias showed. Every- 
body should be ready in the Doaba to 
try and secure Swaraj and liberate the 
Punjab. The relations of the Babbar 
Akalis and their heirs should be provi- 
ded for by the people of the Doaba. 
Tho Sikhs had the power to destroy 
London and to destroy the edifice of the 
Satanic type of Government brick by 
brick. The si^eaker asserted that he 
was delivering this message on behalf of 
Malviya Ji, Satyapal and others. He 
declared that ho had no confidence in 
Simon and that the ruddiness on the 
cheeks of each Englishman represented 
the blood of a hundred Indians. After 
this comes a sentence which is ob- 
viously dislocated from its context, in 
which it is stated that ; 

“ in tho presence of this rule our country 
our religion and even our gods are slaves,'* 

The Sikhs should have courage to li- 
berate their country as they have li- 
berated their Gurdwaras. The real 
India was represented by the labourers 
and peasants who were then present and 
the rule of the poor was due to visit the 
w^oiid. If any one opposed t^is the 
speaker exhorted the audience «to 
ready to fight against him and to die« 




Affcet. oonsidenng the entire subject 
[matter of the speeches as well as the 
particular passages on which special 
stress has been laid by counsel for the 
Crown I am definitely of opinion that 
both the speeches come within the pur- 
Iview of S. 124:-A and the conviction 
junder that section is amply justified. 

Counsel for the Crown did not, how- 
ever, contend that the speech on the 
second occasion was worse than the 
speech on the first occasion and with this 
I agree. Tliero is, therefore, no reason 
to distinguish between the sentences 
inflicted for the two speeches. 

After considering the occasion, the 
audience present, the words used and 
and other relevant matters including 
the status of the appellant and the ab- 
sence of . the verbatim report, I reduce 
the sentence in each case to nine 
months’ rigorous imin-isonment; the sen- 
tences to run concurrently. As regards 
tht recommendation made by the lear- 
ned Magistrate, who tried the case, it 
is a matter for the Local Government. 
V.B./r.K. SentPMce reduced, 
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Broadway and Aoha Haidar, JJ. 
Rahman — Accused — Appellant. 

V. 

Opposite Party. 

Criminal Appeal No. 351 of 1929, 
Decided on 10th May 1929, from an 
order of Sess. Judge, Shahpur, D/- 7th 
March 1929. 

^ (a) Evidence Act, S, 24— Retracted confes- 
sion made voluntarily is sufficient to war- 
rant conviction. 

A confession made voluntarily without any 
pressure having been brought to bear upon the 
accused, is sufficient to warrant the conviction 
of the accused even although such confession 
may subsequently be retracted. 

[P 104 C 2 ; P 105 C 1] 
(b) Evidence Act, S. 24 — Case entirely 
resting on confession — Manner in which con- 
fession obtained uncertain — Accused should 
get benefit of doubt—Criminal Trial. 

If the case against the accused entirely rests 
on the confession made by the accused and 
there is a conflict as to the manner in which 
the confession is obtained, the accused is justi- 
fied in asking the Court to give him the benefit 
of doubL [P 105 0 2] 

Chandra (rwpta— for Appellant. 

/. 3f. Mackay for Oovi. Advocate — 
for the Crown. 

4$^^ Haidar, J. -In this case the 
appoUdffit, Bahman^ has been convicted 
under S. 302, I. P, 0., by the learned 


Sessions Judge, Shahpur Diyipicn at 
Sargodha, and sentsuced to ’deatb-. 
He has appealed tosthis Court through 
the Jail authorities and the recoid is 
also before us undei* S. 374, Criminal 
P. 0., for the confirmation qf thS sen- 
tence. 

On tbo night of 3rd October 1928, 
Muhammad Ali deceased, son of Mirza 
(P. W. 5), loft his house with the object 
of sleeping in his bajra field. He did 
not return home in the morning. His 
father Mirza went out to his fields and 
was informed by his younger son, Karam ^ 
Ali, that Muhammad Ali was not to be 
found in the bajra field, and that there 
wore marks of blood at the place. Mirza 
went to the spot and found a browd of 
people already assembled there. He 
also found a trail of blood loading upto 
an unused well. Blood was also found 
at the brink of the well and a gunny 
bag was found in it containing a dead 
body. Mirza reported the matter to the 
police and the Sub-Inspector soon arrived 
at the spot and had the gunny bag con- 
taining the dead body taken out of the 
well. The corpse turned out t® be that 
of Muhammad Ali who htfd apparently 
been murdered. The police started in- 
vestigation and, in the end, challaped 
five persons, including the present ap- 
pellant. With four of those persons we 
are not concerned, as they have been 
acquitted by the learned Sessions Judge^,. 
The learned Sessions Judge,* however, 
convicted Kahman, who is the* appellant 
before us. 

The case against Rahman depends 
mainly upon the alleged confession 
which he made on 9th October 1928, 
before a Magistrate of tfae First Class. 
This confession is a detailed document 
and gives the account how Muhammad 
Ali was done to death by Rahman and 
his four accomplices. Certain articles 
w^ere recovered from the house of 
Muhammad Ali, and it is argued on be- 
half uf the prosecution that at least one 
of these articles, namely, a chadar, con- 
tained blood-stains, and, therefore, this 
recovery corroborates the confession of 
Rahman. It is admitted, however,* that 
this chadar, sta^nding by itself, a|)art 
from the confession, would not be . suffi- 
cient to support the conviction of the 
appellant. If this confession wore a 
voluntary one and rqiade by Rahman 
without any kind of pressure ^ having 
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been brought to bear upon him, then 
there cannot be any doubt as to his guilt 
^and his conviction must be maintained, 
even although it was subsequently re- 
'tracted by Rahman in the Sessions Court. 

It is arguq,d on bqhalf of the appellant 
that Sardar Khan (P. W. 9), who is a 
Zaildarr, in his cross-examination, stated 
as follows : 

** I joiaod the investigation on 5th October 

, It was proposed during 

thp investigation that Eahman should be given 
pardon. Eahman was told by me as well as 
by the Sub-Inspector and others that ho will 
be granted pardon if he will disclose the true 
fibots. *’ 

This witness was re-exiirained by the 
counsel for the prosecution and amplified 
tho statement, which ho had already 
made in the course of his cross-exami- 
nation by saying : 

“ I, Sub-Inspector, Haidayat lamhardar, 
Alam, son of Malli, and Alam lambirdar were 
present when Kahman was asked to disclose 
the fact.**’ 

Now, if this statement were to be 
•accepted as true, then under the provi- 
sions of S. 24, Evidence Act, the confes- 
sion becomes inadmissible in evidence. 
The Bub-l^ispector, Sayad Fateh Sliah 
(P. W. 19), \vas*examiaod and he stated 
in tho course of his cxamination-in- 
chiof that 

no promise of pardon or inducemont was 
held out bv me nor was he (tho accused) beaton 
by me. ** 

In his cross-examination he said : 
think I arrested him (the accused) after 
all the rocoverios were made. 8o far as T re- 
member, I tool# him to Sargodha on 8th morn- 
ing. He exprogsed his readiness to confess 
from the very beginning, ” 

Certain questions were put to tliis 
witness by the Court and in answer the 
witness stated as follows : 

“ There was no t^lk or proposal during in- 
vestigation to make Rahman an approver on 
grant of pardon. It was on 8fih that I made a 
request that Rahman’s stabomont should be 
recorded. ” 

I may also mention that Hidayat and 
Alam lambardar were also examined on 
behalf of the prosecution as P. Ws. 11 
«,nd 12 respectively. Alam, son of Malli, 
was offered only for cross-examination, 
but no questions were put to them. 

The question now arises whether the 
stateme«t*of Sardar Khan is to be be- 
lieved or not. If this witness is telling 
the truth then, of course, the confession 
will have to ba eliminated from all con- 
sideration. It is a significant fact that, 
although Hidayat a^d Alam lambardar 
were examined after Sardar Khan had 


made his statement, no question what- 
soever was put to them on behalf of the 
prosecution as to whether or not any 
inducement or promise was held out to 
Rahman in their presence by the Sub- 
Inspector and other persons taking part 
in the investigation along with him. 
The statement of the Sub-Inspector was 
relied upon by the learned Public Pro- 
secutor as rebutting the evidence of* 
Sardar Khan. The fact, however, re- 
mains that Sardar Khan, who was ap- 
parently an important witness on behalf 
of the prosecution, did make this state- 
ment and there cannot be any doubt 
tl'^t the appellant, under these circum- 
stances is entitled to ask this Couct to 
accopb the evidence of this prosecution^ 
witness. In any case there is a conHict 
as to the manner in which this confes- 
sion had been obtained by the prosecut- 
ing agency in the present case. Under 
these circumstances tlie appellant wouldj 
bo justified in asking this Court to give! 
him tho benefit of tho doubt whicdi un-i 
doubtedly arises in ono’s mind, having 
regard .to the state of the evidence onl 
the record as to the manner in whichl 
the confession of the accused had beon| 
obtained. 

I arn satisfied, therefore, that the ap- 
pellant is entitled to the benefit of the 
doubt. I, therefore, giving him this 
benefit and setting aside his conviction 
and sentence, accept his appeal and order 
that he bo I'oloased forthwith. 

Broadway, J. — Admittedly the evi- 
dence on the record other than the 
confession of the appellant is insulfi- 
cient to warrant his conviction. The 
question, tlierefore, is whether that 
confession is or is not admissible in 
evidence. Tho confession was retrac- 
ted at the first possible moment by 
the appellant and he stated that it 
had been made at the instance of the 
police and was false. On 5th March 
1929, Sardar Khan gave his evidence at 
the trial and in the course of this state- 
ment stated that Rahman had been told 
by him as well as by the Sub-Inspector 
and other responsible persons that he 
would be given a pardon, if he made a 
clean breast of the affair. Hidayat 
lambardar, Alam lambardar and Alam, 
son of Malli, were stated by Sardar 
Khan to have been present at the* tiqa^ 
and to have taken part in the Suffer. 
These three witnesses were not examined 
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till 6th March 1929, and possibly for 
that reason th^ defende did not think it 
advisable to^ put any questions to them 
on this point and the prosecution not 
unnaturally refrained from raising the 
question. When the Sub-Inspector went 
into the witness-box on 6th March 1929, 
the question was raised definitely in 
examination-in-chiof and again more de- 
•finitely by the Court, and the Sub- 
Inspector flatly denied the statement 
made by Sardar Khan. I do not think 
it necessary to express any opinion as to 
which of these two witnesses is correct, 
as in any event the fact that a responsi- 
ble person, such as the Zaildar, Jias made 
a definite statement that he together 
with others did make the promise and 
held out the inducement to the appel- 
lant that Sardar Khan says he did would 
be, to my mind, sufficient in this parti- 
cular case to create a doubt as to how 
far the statement of liahman was a 
purely voluntary one. To this doubt 
Eahraan is clearly entitled, and I con- 
sider it would be unsafe to convict him 
on the evidence such as exists in this 
case. I, therefore, agree with my learned 
brother in accepting the appeal and ac- 
quitting the appellant. The sentence of 
death is not confirmed. 

V.P./li.K. Jppeal allowed. 
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SlIADI LAIj, C. j. AKI) TaI'I’, j. 
Eana— Convict — Appellant. 

V. 

E?npm;r— Opposite Party. 

Criminal Appeal Ko. 828 of 1929, Deci- 
ded on 6th November 1929. 

Penal Code, Ss. 300 and 302— Death of 
boy due to dhatura poisoning administered 
in tharbat causing death within three or four 
hours — In^ntion to cause death held not 
essential to bring case under S. 300 as ac- 
cused would be deemed to have intended 
bodily injury sufficient in ordinary course to 
cause death. 

Dhatura was administered in sharbat on a boy 
10 }ear.s old in order that according to acensed’s 
explanation the victim might become mad and 
his mother might seek accused's assistance for 
medical treatment of her son and so come 
under his intluenee. The boy died within three 
or four hours after drinkiug sharbat. The 
assessors wore of opinion that there was no 
intention to cause death. 

d^eld ; (1) That the fact that the accused had 
no intention to cause death does not take the 
*'4^ out of the purview of S. 300. The act by 
]!WM«fche death was paused was done with the 
intention of causing such bodily injury as was 
sufficient in the ordinary course of nature to 


cause death and the case satisfied tjbe require-, 
ments of S. SOD so as |o sustain conviction 
under S. 302. (2) That the explanation was 

reasonable and so caso*did not call for extreme 
penalty. [P 107*0 1] 

Bhagat Bam PwrI -*-for Appellant. 

M. Sleem for the Govt. Advocate — for 
the Crown. 

Shadi Lai, C, J.— The Sessions Jtfdge of 
Ferozepore, concurring in the unanimous 
opinion of the assessors, has found the 
appellant, Rana, guilty of having ad- 
ministered dhatura i)oison to Suleman, 
a boy of ten years of age : and has sen- 
tenced the convict under S. 302, 1. P. C., 
to the penalty of death. 

The facts of the case lie within a 
narrow compass. There is ample evi- 
dence on the record that on tfje morning 
of 17th June 1929, the boy went out to 
play at about nine o'clock, and returned 
to his house at about ten, suffering from 
a severe pain in the stomach,: and 
stated that he had drunk some sharbat 
given to him by the prisoner. Ho then 
vomited some watery substance and felt 
convulsions in his legs and arms. x\fter 
about two hours lio expired. The re- 
port of the Cliomical ’Examin%r makes it 
absolutely clear that dhatura was found 
in the stomach as well as in. the small 
and large intestines of the unfortunate 
hoy, and there can be no doubt that he 
died of dhatura poisoning. 

The question for determination, how- 
ever, is whether the poison was adminis- 
tered to the deceased by the prisoner 
Rana, On that point, we have the evi- 
dence of a w’oman Mt. Nura, who states 
that on tlie morning in question she went , 
to tlie house of the accused in order to 
bake bread at liis oven, and, while she 
was tliero Rana fetchecKtho boy Suleman 
from the street where he was playing 
and gave him a glass of sharbat. The 
boy's grandmother Mt. Dani and one 
Uaji depose to the fact that, when he 
returned to his house at about 10 a. m. 
he told them that he has taken some 
sharbrat given to him by Rana, and that 
he felt sick shortly afterwards. Indeed, 
the prisoner himself admitted in the 
statement which he made before the 
Committing Magistrate on 3rd*Jttly that 
he had mixed * dhatura in the sharbat 
which he had given to Suleman to d^ink. 

It is true that this confefisicn was re- 
tracted on IGth July but taking into 
consideration the evidence summarised 
above there can be no doubt that the 
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sharbat, which the boy drank, was given 
to him by the cofivict, and that the 
poison, the symptom# of which appeared 
shortly after the drinking of the sharbat, 
and whjch led to the* death of the victim, 
was administered in the sharbat. 

The assessors were of the opinion that 
the culprit had no intention to cause the 
death of the boy, but that fact does not 
take the case out of the i^urview of the 
jdefinition of murder as contained in 
S. 300, 1, P. C. It is true that dhatura 
is not exactly, a deadly poison, but, if 
administered in a large quantity, it often 
proves fatal. That a large quantity was 
administered in the present case is clear 
from the-fagt that the victim died three 
or four hours after drinking the sharbat. 
The circumstances of the case show that 
the act, bj’- which the death was caused, 
was done with the intention of causing 
suoli bodily injury as was suflicient in 
the ordinary course of nature to cause 
Ideath : and the case, therefore, satisiies 
the requirements of S. 300, 1. P. C. The 
conviction under S. 302, 1. P. 0., must, 
therefore be al’lirmed. 

The prisoner no enmity with his 
victim, though he entertained a feeling 
bf resentment against his mother. In his 
confe^ion referred to above lie declared 
that he had .administered dhatura in the 
Isharbat in order tliat the victim might 
“become mad” and his mother Mt. Pajo 
might seek Ins assistance for the medical 
treatment of. her son and again como 
under his influencOi This explanation 
does not appear to be unreasonalde, and 

do nob think that tliis is a case in 
which the extreme penalty of the law 
should be exacted. 

I would, therefch ’0 aflirm the convic- 
tion but reduce the sentence of death to 
one of transportation for life. The ap- 
peal is accepted pro tan to and the order 
of the Sessions Judge modified accord- 
ingly. 

Tapp, J. — I concur. 

V,B./r.K. Sentence reduced, 

1930 Cr. Cases 107 

^ (Lahore) 

• Bpiide, j. , 

Sohan Singh^Fetitioner, 

* V. 

JEfWperor— Opposite Party. 

Criminal Revn. No. 871 of 1929, Deci- 
ded on 29J:h July 1989, against order of 
Sess. Judge, Gurdaspur, D/- 4th May 1929. 


Criminal Trial— Person convicted on mere 
evidence that he pointed out places from 
which portions of stolen property were re- 
covered-person's father and* brother also 
suspected but eventually discharged — Re- 
coveries alone do not justify persons convic- 
tion — Evidence Act, S. 27. 

The only evidence on which a person’s con- 
viction was based was that he pointed out 
three places from which portions of the stolen 
property was recovered. Person’s father and 
brother were also suspected and eventually , 
discharged. 

Held: that as his relations were also con- 
cerned in the crime, it was possible for the 
person to have knowledge of the places without 
himself being guilty for any offence and so the 
recoveries alone were not sufficient to justify 
the conviction: 18 P. II. 1917 Cr, Dist, 

f^and Lai — for Petitioner. 

S, Jj, Puri — for the Crown. 

Judgment. — The petitioner, Sohan 
Singh, lias boon convicted in this case 
under S. 41i, I. P. C., and sentenced to 
undergo rigorous iLQ])visoninont for one 
year and to a pay a fine of lls. iOO. The 
only cvideiicG on which the conviction | 
is based is to the effect that the peti-i 
tioner i)ointed out tlireo different idacos 
from wliicli portions of the stolen pro- 
perty wbro recovered. Reliance has been 
placed on Matiu v. Emperor (1), but in • 
the present instance it is to be reraom- 
bored tiiat two other relations of the 
petitioner, namely, his father and brotherl 
were also suspected and they were even-! 
tually discharged for want of adequate: 
evidence. If these persons were con | 
corned in the crime, it was quite possible! 
for the petitioner to have knowledge ofj 
the places wlievo tlio stolen property 
was concealed withont being himself! 
guilty of any offence. It seems to me,: 
therefore, that these recoveries alone are 
not sufiiciont to justify the x^etitioner’s' 
conviction in Llie present case. I 

The learned counsel for tbo Crown 
attempted to support the conviction on 
the basis of a confession alleged to have 
been made by the petitioner. This con- 
fession w’^as ruled out by the learned 
Sessions Judge on the ground that it was 
taken before the petitioner was actually 
arrested. It has been urged that the 
learned Sessions Judge has not taken 
correct view of the la^v and that the 
appellant must be deemed to be in police 
custody during the period when he was 
under police surveillance prior to his 
arrest. This is a point on which there 
appears to be conflict of authority: 

“(f)' [ToT?]' T8'“^Rri917 CrT=36 'I. 

Cr, L. J. 6. 
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it is not necessary to^ disouss it in detail 
as the learned Sessions Judge appears to 
have disbelieved the evidence as to con- 
iession even on merits. I accept the 
petition for revision and, setting aside 
the conviction and sentence of the peti- 
tioner, acquit him. The fine, if paid, 
shall be refunded. 

^ 1\N./r.K. Ccnviction set aside, 

1930 Cr. Cases 108 (1) 

(Lahore) 

Broadway, J. 

Emperor 

V. 

Nur JJnssahi — Accused — Respondeift. 
Criminal Revn. No. 946 of 1929, De- 
cided on 25th October 1929, case repor- 
ted by Dist. Mag., Rawalpindi, D/- 1st 
July 1929. 

Criminal P. C., S. 562 — First offence under 
Penal Code, S. 406 committed several years 
ago — Offender 55 years old — Amount invol- 
ved not large — Sentence of Magistrate under 
S. 562 was upheld. 

An olienco under S. 406, J’onal Code, was com- 
mitted several years ago soirie time in 1925 and 
the amount involved was not large. The offen- 
der was 55 years of age and taking into con- 
feidoration that it was his first conviction tho 
Magistrate had sontoncod him under S. 5G*2, 
Criminal I?. 0. Reference was made under S. 
438 for severer sentence. 

Held : that Magistrate had not acted without 
reason in applying S. 562. [P 108 C 2] 

Par tap Singh for Government Advo- 
cate — for the Crown. 

Mohsin Shah — for Respondent. 

Facts . — Nur Hussain accused was tho 
Secretary of the Co-operative Society, 
Nambal. On 31st December 1924, Eazal 
Muhammad, Sub-Inspcctor, Co-operative 
Secietieg, entrusted Es. 56-7-0 to the ac- 
cused for the purpose of deposit with tho 
Central Bank, Murree, and obtained re- 
ceipt Ex. P. T. from him. Fazal Mu- 
hammad had realized this amount from 
the various members of the Nambal So- 
ciety, The accused did not deposit the 
amount in the Central Bank, hut appro- 
priated the same for his private use. On 
^th July 1925 M. Zahur Hussain, Assis- 
tant Registrar, while inspecting the ac- 
counts of the Nambal Society questioned 


accused admitted tb^ receipt o1 this sum 
and also the fact t^at he had spent it in 
defraying the marriage expenses of his 
daughter. , 

Grounds. — The Magistrate trying the 
case rightly convicted the accused » under 
S. 406, 1. P. C., but instead of sent^encing 
him to any punishment he has directed 
his release under S. 562, Criminal P. 0. 
The accused was holding a responsible 
post of the Secretary of a Co-operative 
Society and as such had committed cri- 
minal breach of trust in regard to the 
public money placed in his charge. An 
olYencc of criminal breach of trust by a 
person in charge of public moneys is one 
of a specially serious nature and* calls for 
a severe sentence: vide 106 Indian Cases 
337. The Magistrate has taken a very 
lenient view ol the case and has, 1 sug- 
gest, wrongly exercised his discretion in 
releasing the accused under S. 562, Cri- 
minal P. C,, on inadequate grounds. 

I, therefore, forward tho case under 
S. 438, Criminal P. C., for the orders of 
the High Court with a recommendation 
that the order of the Magis^-ate, First 
Class, dated 15f;h April l‘i29 releasing the 
accused under S. 562, Criminal P. C., be 
set aside, and to meet the ends of justice 
an adequate sentence of imprisoifmenb 
be passed against the accused. 

Order. — 1 have heard counsel and 
carefully considered the case, and have; 
come to the conclusion tha{ the convl6-j 
tion of the respondent must be sustained. 
The question of sentence is a difficulty 
one. The offence was committed severalj 
years ago some time in 1925 and thej 
amount involved is not large ; the res- 
pondent is 55 years of age and, as stated 
by the Magistrate, this is his first con- 
viction. While therefore I might myselfj 
have awarded a sentence of imprison- 
ment I am not x)repared to hold that the 
Magistrate acted without any reason 
when he applied S. 562, Criminal P. C. 

In these circumstances I must decline to 
alter the punishment awarded. 

V.B./r.K. Order accordingly. 


the accused about this sum, but the ac- 
Gi|e0d\^enied having received it from the 
^|^^J»sp6dtor. This was obviously false. 
MMaf’ 'accused was prosecuted under S. 

I. P. C., for committing criminal 
ffefagh of trust irf respect of Rs. 56-7-0 
belonging to the society. In his state- 
ment in Ooui*t dated 31st January 1929 


1930 Cr. Cases 108 C2) 

• (Lahore) * 

Baoadway, j. 

Dalip - Convict ^Potitiontfr, 

V. 


Emperor— ‘Opposite Party. 

Criminal Revn. Petn. No, 972 of 1929, 
Decided on 26th October 1929^ 
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PeiuiLl Code, S* 167 — Lahore High Court 
Rules and Orders, Rt 48 (5)-*-All conditioyiS 
under R. 48 (5) not fisting— Process ser- 
ver directed to sell attached immovable pro- 
perty made ,fa|se report—Held he had com* 
mitted offence under 167 (5).< 

Whefcnor a process server is or is nofc to be 
used for the purposes of conducting a sale of 
attache^ moveables when all the conditions do 
not exist is for High Court to consider in 
connexion with subordinate Court concerned 
and not for the process server and that should 
be no excuse for the process server to mako 
a false report. And if in spite tho process ser- 
ver makes false report his conviction under 
S. 167 is justified. [L> 109 C 1] 

Shamiar Chand — for Petitioner. 
Judgment. — It has been urged that 
the act done by the petitioner did not 
fall witUip the ambit of S. 1G7, 1. P. C., 
for tho reason that it was not the duty 
of tho petitioner to conduct a sale. 

Reference was made to Vol. 1 of the 
Rules and Orders issued by this Court 
for the, guidance of the Subordinate 
Courts according to R. 48 (5) of 

which (p. 104) a process-server is not to 
be used for the purpose of conducting 
a sale of attached monveables except 
under certain conditions, all of which 
did not e<ist in the present case. It 
seems to me, JTowever, that that is a 
matter for .this Court to consider in 
connexion with the Subordinate Court 
concerned and that it forms no excuse 
for the petitioner’s acts. He made a 
report which he was bound to do and 
that report was false and of such a na- 
^ ture as brings it within the four corners 
of S. 167, 1. P, C. 

In the circumstances I am not pre- 
^ pared to interfere in revision except in 
the matter of the sentence. Tho con- 
viction involves the petitioner in seri- 
ous consequences and 1 therefore, reduce 
the fine to one of ten rupees (Rs. 10.) 
V.B./b.K. Revision dismissed, 

1930 Cr. Cases 109 

(Lahore) 

Agha Haidar, J. 

Makandi — Accused — Appellant, 
v. 

Emperor — Opposite Party, 

Criminal Appeal No. 664 of 1929, De- 
cided on*8th November 1929, from order 
of Addl. Bess. Judge, Lahore, D,/- 1st 
Jurfe 1929. 

Penal Code, 8. 96 — Person inflicting 
wounds i» defending himself is not guilty 
— Penal Code, S. 304. 

The law.doosnot reqfire a citizen to behave 
like a rank coward on any occaeion. The right 


of eelf-defence as defined by law must be fos- 
tered in the citizen8«of every free countryi 
If a man is attacked be need not run away and 
he would bo perfectly justified insthe eye of law 
if he holds his ground and delivers a counter 
attack to his -assailants provided always that 
the injury which he inflicts in 'self-defonce is 
not out of proportion to the injury with which 
he is threatened. [P 111 0 1] 

Whore the accused is attacked by a party of 
men armed with dangs and having no 'alterna- 
tive but to defend himself 4o tho best of his ^ 
ability ‘retaliixtos, he, acts in private defence 
although in doing so he inflicts injuries some 
of which prove fatal. [P 110 0 2] 

F. N. Sethi — for tho Crown. 

Judgment. — Mahandi and’Siraj have 
each been convicted by the Additional 
Sessions j Judge, Lahore, under S. 304, 
part 2, or in the alternative, under 
S. 325, 1. P. C.. Mahandi has been sen- 
tenced to four years’ rigorous imprison- 
ment while Siraj’s sentence is three 
years’ rigorous imprisonment. The two 
convicts have appealed from the jail 
separately. 

The trial of the accused in the Courts 
below was a protracted one. They 
were once convicted by a'Magistrate and 
sentenced. On the matter coming up 
in appeal, before tho Sessions Judge the 
conviction was quaslied and a retrial 
ordered. Tho result was that the case 
lasted for about a year. The Additional 
Sessions Judge has written a long judg- 
ment and I do not propose to go into the 
details which are to be found in it. 
Briefly stated, the facts are that Mt. 
Karimo went to live with her sister Mt, 
Nawab Bibi, who is the wife of Mahandi 
accused. It was suspected that Mt. 
Karimo was carrying on a liaison with 
Mahandi. She was, therefore, removed 
from Mahandi’s house and ultimately 
came to live with Dina, her uncle. Some 
time after this Mahandi and Siraj, while 
going to a certain railway station, were 
walking along the hank of a minor 
which passed througli the village in 
which Mt. Karimo ^was living with her 
uncle Dina. It is said that Mahandi 
wras seen talking to Mt. Karimo while 
she was drawing ^vater at the well. An- 
other woman Mt. Kamon raised an alarm 
with tho result, that Dina, Nur and 
Jhanda and perhaps two others came 
running with dangs towards the place 
where Mt. Karimo was. The Additional 
Sessions Judge has accepted the story 
that Dina jumped across the mipor 
order to get at Mahandi and 'Siraj 
were on the opposite bank and that 
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i)lna took the lead and was the first to 
aim a blow at Mahandi. This was fol- 
lowed by a 4ree fight, according to the 
Additional Sessions Judge, between Dina 
ai:id Nura on the one side and the ac- 
cused on the other side. Dina received 
two injuries. One of these injuries was 
not very serious while the other caused 
fracture of the skull of which Dina died 
^ shortly afterwards. Nura, the henchman 
of Dina, received four simple contusions. 
The accused Mahandi also received four 
injuries. One of the injuries received by 
Mahandi was a 'dang blow behind his 
ear. Siraj received five injuries, three 
on the head, the fourth on the back amd 
the fiftli on the cheek involving one of 
the eyes. It would thus appear that 
while Dina and Nura received four in- 
juries between them the number of in- 
juries received by Mahandi and Siraj 
was nine. 

The Additional Sessions Judge while 
dealing with the plea of self defence ob- 
served as follows: 

“All the oyewitnesacs reformed 'to above and 
Jhanda (P. W. 3) and the injured man Nura 
(P. W. 5) have unanimously deposed that both 
the culprits were standing on the other side of 
the minor. The deceased -Dina was the first 
man to come from his village and to jump 
over that minor. Ho then went to the other 
bank where the accused were standing and 
threatened thorn as to why they had come to 
his village. Mahandi ‘accused then inflicted 
the first blow to his head and he foil down 
wounded. Other ’two blows were simultanc* 
ously inflicted to his head by both the accused. 
Nura advanced further in order to'roscuc him 
and ho too was assaulted and ran away through 
fear. According to those eyewitnesses Nura 
had given only one blow to Siraj accused. 
None of these witnesses have attempted to ex- 
plain as^to how Mahandi received injuries. On 
the other hand the throe defence witnesses 
who are quite disinterested persons have de- 
posed unanimously that on learning the news 
that Mahandi was found talking to the girl 
Dina and his men came running to the spot 
with dangs in their hands. Both the accused 
were standing on the other side of the bank 
and Dina and his men jumped over the minor 
and assaulted the culprits. Dina had taken 
the lead and was the first man to aim a blow 
on Mahandi. Then a free fight 'ensued bjitween 
Dina and Nura on one side and both the ac- 
cused on the other, with the result that all 
four of them received injuries. This version 
appears more probable and true and it is fully 
corroborated by the medical evidence.” 

After recording this finding, which has 
iiot been challenged by the learned Pub- 
lic Prosecutor before me, the Additional 
,ions Judge, 'Curiously enough, pro- 
ceeded to observe as follow^: 

“The presence of the accused the spot is 


already explained^. It does not appear impro* 
bable, - as suggested by ^he assessors that the 
accused were travelling along the canal minor 
when by chance they came in contact with 
the girl. As there was a suspicion in the minds 
of her people that the* accused Mahandi was 
carrying on a liaison . with that girl, Mt. 
Koman’s alarm succeeded in bringing the girl's 
uncle and cousin to ‘the spot. They tjien in- 
dulged in a free fight with the accused Ma- 
handi who was no doubt inimical to them. In 
a free fight like this when both the parties are 
armed with clangs it is impossible to say that 
one party had acted in self defence.” 

To my mind these two findings are 
clearly inconsistent as the Public Prosecu- 
tor had to admit somewhat reluctantly. I 
attacli imporbanco to the fact that Dina’s 
party started by making a determined 
attack in that they were the firSI to jump 
across the minor in order to get at 
the accused who hajipened to be dn the 
other side. It need hardly be empha- 
sized that the accused could not possibly 
have visited the village which was the 
scene of the occurrence with any inten- 
tion other than a pacific one. The theory 
of any attempted abduction on the i.)arb 
of the accused is very properly discai'ded 
by the Additional Sessions Judge him- 
self, and the learned Public Prosecutor 
before me has very properly not suppor- 
ted it. The fact, therefore, remains that] 
while the accused were going along the, 
bank of the minor, Dina and his party 
ran towards them and jumping across 
the minor Dina opened his attack by 
aiming a dang blow at Mahg^ndi. UnSerl 
these circumstances Mahalidi had no 
alternative but to defend himself *to the 
best of his ability. 

The Additional Sessions Judge at the 
conclusion of his judgment while justi- 
fying the conviction oj the accused ob- 
served that 

”tho accused had a chanco to run away and as 
they presistod in standing at the minor thus 
giving an ample opportunity to other party to 
indulge in a fight with them they cannot 
saved from the penal consequences of their ac- 
tive x>articipation in the sumo fight.” 

This line of reasoning does not appeal 
to me and cannot be supported either by 
any known principle of law or by an ap- 
peal bo common sense. I know there is 
a tendency. in some Courts pmctically 
to ignore the sections of the Indian Pe- 
nal Code which deal with the riglit* of 
private defence; but it is*my oonsideredi 
opinion that the law does not require a 
citizen, however, la«v abiding he may be 
to behave like a rank coward on any oc- 
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casion. The righfiof self defence as de- 
fined by law must bg fostered in the citi- 
zens of every free country and I am 
perfectly clear in nc^y mind that if a man 
■is attacked he need not run away and 
he would be perfectly justified in the 
eye of law if he holds his ground and 
‘deliver, a counter attack to his assailants 
provided always, that the injury which 
ho inflicts in self defence is not out of 
proportion to the injury with which he 
[was threatened. In the present case, 
there is no doubt on the finding of the 
Additional Sessions Judge that Dina’s 
party opened the attack upon the accused 
and aimed a da.ng blow at Mahandi. It 
does no1^lf)pear that beyond giving blow 
for blow the accused acted in a particu- 
larly cruel and brutal manner. Their 
assailants were armed with dangs and 
the accused carried nothing more than 
ordinary lathis. The party of the ac- 
cused received injuries on the head but 
those injuries did not prove to bo fatal. 
Unfortunately it happened that a blow 
jgiven by one of the accused fell on the 
head of Dyia with fatal results. I have 
already noted #hat Mahandi received a 
blow behind his ear and Siraj got three 
blows on Ilfs head. In my opinion under 
all the circumstances of the case and 
having regard to tho findings of the Ad- 
ditional Sessions Judge, which tho Pub- 
lie Prosecutor has not challenged before 
mo, tho acej^sed are entitled to claim the 
[benefit of the right of private defence. I 
would, therefore, accept their appeals, 
set aside their convictions and sentences 
and order that they be released forth- 
with. 

n.M./u.K. Appeal alloiced, 

1930 Cr. Cases 111 

(Lahore) 

Fforde and Tek Ciiand, JJ. 

Mahia — Convict — Appellant. 

V. 

Emperoj — Opposite Party. 

CrimiiT^l Appeal No. 783 of 1929, De- 
cided o*h 30th October ^ 1929, against 
order of .Sess. Judge, Hissar, D/- 5th 
AiJgfist 1929. 

(a) Criminal*?. C., S. 337 (2) — Approver 
mutt be'examined at witnett in committal 
and tubtequent proc^dingt of every per- 
son tried- for tame offence— Qtily death of 
approver can abtolve Court from complying 


with thit provition — Non-compliance ren- 
dert trial illegal. 

Soefcion 3S7 (2) means that imy person who 
has accepted a tender of paidon under the 
provisions cf S. 837 must be examined as a 
witness in tho Court of Committing Magis 
trate and the siibsoquont trial of every persor 
tried for the same offence, provided of course 
that it is physically possible for tho Crowr 
to produce the approver. Non-compliance 
with this provision renders the trial illegal. 
If tho approver dies after giving evidence be-'* 
fore the committing Magistrate it is not im- 
perative that the provision should be com- 
plied with but the facts that the approver ap- 
pears to the Court to bo an untrustworthy 
witness or that Court has come to the conclu- 
sion that ho had not taken any part in tho 
cyme and his evidence of participation in it 
was a complete fabrication does not absolve 
tho Court from complying wuth the statutory 
provisions. [P 112 C 1, 2] 

(b) Criminal P. C., S. 337 (2) — Failure to 
comply with is not mere irregularity. 

Failure to comply with provisions of S. 337 
(2) is an illegality and not a mere irregularity 
in procedure and makes a trial void. 

[P 112 C 2] 

B. A. Cooper— lor Appellant. 

M, Slecm for the Government Advocate 
— for tho Crown. 

Fforde, J. — The appellant Mahia has 
been convicted by the learned Sessions 
Judge of Hissar of having murdered 
Jalal Din on the evening of 11th Sep- 
tember 1927, and has been sentenced to 
death. 

Three persons, Mukhtara, Dhanna 
and Bakhatwar, were tried for this 
crime in February 1928, and at that 
trial one Harnam Singh, wdio declared 
himself to be an accomplice was granted 
a conditional i>ardon on turning appro- 
ver. ’ The result of that trial was that 
thoso three accused were acquitted, the 
trial Judge, who is the same Judge 
who tried the case now before us, hav- 
ing come to the conclusion that none 
of these persons, nor the approver, was 
present at the murder. 

That more than one person took part 
in tho crime is obvious as the victim 
was not only severely injured by gun- 
shot wounds but was hacked about the 
head, neck and shoulder with some 
heavy incised weapon. In the present 
trial the prosecution case was that the 
appellant Mahia fired the gun which 
caused certain of the injuries and one 
Khema, who was tried with him, in- 
flicted the incised wounds. Khema wj 
acquitted. 

After we had been taken through the 
whole of the evidence < by Mr. Oooner 
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y^ho appid'ar^d for the appellant. Mr. 
Sleem» who appeared on ' behalf of the 
Crown, very* properly drew our atten- 
tion to the fact that the approver, who 
had given his evidence at the trial of 
the other persons who were charged 
with having participated in this *cnine 
was not produced as a w’itness in the 
^,casG against the present appellant either 
before the Committing Magistrate or 
before the Possions Judge. The ques- 
tion that arises for determination is 
whether the prc^sent proceedings under 
those circumstances are not vitiated. 

Section Stil (2), Criminal P. C., pro- 
vides tliat (Very poison accepting a teh- 
Ider of pardon under that section shall 
be examined as a witness in the Court 
of the Magistrate taking cognizance of 
the offence and in the subsequent trial, 
|if any. This statutory provision is 
imperative, and it seems to me clear 
that non-comi)liance with the mandatory 
|direction9 renders the trial illegal. It 
|was suggested in the course of.argumonts 
that if there has already boon a trial in 
respect of a particular crime resulting 
in conviction or acquittal at which an 
approver has given evidence at the con- 
clusion of that trial the approver's obli- 
gations as a witness are concluded and 
he need not apiiear at any subsequent 
trial of other persons charged with hav- 
ing participated in the same offence. 

This argument appears to me to be 
entirely fallacious. There is no reason 
why the approver, should be required to 
•give evidence at the trial of one of seve-, 
ral individuals accused of an offence, 
and not at tho trial of the others 
^merely because the others are brought 
to justice at different intervals of time. 
Take for instance the case of two per- 
sons charged with having committed an 
offence where the Crown thinks fit to 
try them separately. One is tried one 
week and the other- the next week. At 
the first trial the approver is called to 
give evidence. Can it bo suggested that 
the Crown need not produce him at the 
triaJ.of the other accused the following 
week ? 

'The section obviously means that any 
pei'lpra who has accepted a tender of 
under the provisions of S. 337, 
P. C., must be examined as a 
wlWfesftiin the Court of the Committing 
Magistmte and at the subsequent trial 
of every .person tried for the same oU 


fence, provide of ^ourse that it isi 
physically pos8ibl| for the Crown to] 
produce the approver. It is quite pos 
sible that an approver may die afterl 
giving his evidence before the Cemmit- 
ting Magistrate in which case of course 
the provisions of the Act cannot be I 
complied wtth. 

In the present case, it was possible 
to x^roduce the approver as he was 
available at the time this case was be- 
fore the Committing Magistrate and 
also wdion it was before the Sessions 
.Judge, and the only reason that he w'as 
not produced was because the learned 
Sessions Judge had come to the conclu- 
sion that he had not taken air^part in 
the crime and his evidence of participa- 
tion in it, therefore, was a comjdete 
fabrication. The fact however, that an 
aj)prover appears to tho Court to be an 
untrustworthy witness does not ilbsolve 
tho Court from complying with the sta- 
tutory provisions. The conditional par- 
don granted to tho approver has not 
been withdrawn and he has not been* 
ju'cceeded against for the ofi’ejpce in res- 
X)oct of which hr was givtn that pardon 
for tlie simple reason that the learned 
Sessions Judge came to the ’conclusion, 
as I have already observed that* the 
man took no part whatsoever in the 
crime. The learned Sessions Judge's! 
view, however, of the evidence is not| 
conclusive, and - the appeHaut in tfie! 
present case is entitled to have an un-j 
satisfactory witness put into the wit-j 
ness box when there is an unqualified; 
statutory provision that such a witness’ 
shall be As tlie failure to! 

comply with tlic xu'ovisions of sub- S. 2,| 
S. 337, Criminal, P.* C., is an ille-’ 
gality and not a mere irregularity 
procedure, the trial, in my judgment is 
void, as are the proceedings before the 
Committing Magistrate, and we must 
accordingly set aside the conviction and 
senLonced and leave it to the Crown, if 
so advised to take such further proceed- 
ings as they may think fit. 

Tek Chand, J. — 1 concur. 

T.B./li.K. Order accopd^ngly. 
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It 13 c onstant experionc'e to have 
iatelligent layman ask “is it possible 
you can defend a man whom you believe 
to be ao^y, is it honourable to do so?” 
To suoc^ general question no answer 
is really possible without the considera- 
tion of many important points of public 
policy. Now and then we have the 
question of ethics presented in a manner 
that is too sharply defined to be entirely 
agreeable. According to the French at 
least in early days we are told of one 
occasion at least where the French Bar 
unanimously refused to defend an ac- 
cused person on the ground that he was 
plainly guilty and the accused was 
executed and it was discovered too late 
tha|i he was entirely innocent. It would 
seem, therefore, that this rule of the 
French Blr. if it still exists, cannot be 
throughly a good one. ■ 

*• In the ^’st place, while the accused 
may bave» committed the acts with 
which he has been charged, those acts 
may not constitute a crime at all. It 
seems, therefore, that a practitioner may 
justly defend an accused person at least 
to the extent of discussing the very im- 
portant question whether the estab- 
lished acts of the accused constitute a 
crime. 

Again the act with which the prisoner 
is charged may never have been com- 
mitted at all. There have been cases 
where during the progress of a trial for 
a murder the person alleged to have 
been killed has walked into the Court. 

There have been examples where per- 
sofis bafe confessed the commission of 
crime where either no Isrime had been 
dBBimitted or the person confessing was 
perfectly inr^cent, Such oases may cer* 
admonish the most sensible ooun- 
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sel that he may defend a criminal in an 
apparently desparate predicament 'pro- 
vided, however, that he docs so by the 
mothods that are right and proper. 

Again, there is a dread disease called 
insanity” which we claim to under- 
stand a little, but in regard to which w'e 
have a great deal to loam. Who shall 
dare to decide ex parte that an accused 
person who has committed some dread- 
ful deed has really any sense? Here is 
an instance. 

P. W. Capron writing in the ‘‘New 
York .Tribune” recalls the interesting 
Freeman case. This man Freeman in 
the night murdered a whole family and 
sought a second family by name God- 
frey. Excitembnt ran high. The cry 
for vengeance was strong. The late 
W. H. Seward then a young man satisfied 
that the man was insane and volunter- 
rod to conduct the defence. The 
defence showed that the murder was 
without provocation or motive. It also 
called the Superintendent of the Utica 
Insane Asylum to declare on the stand 
that" the Negro was clearly insane. 
When asked in cross oxaminalioa as to 
how he formed his opinion of insanity 
he replied from conversation and from 
the eyes and general features. When 
asked if he could pick out an insano 
person in that audience the Superin- 
tendent replied that 'he could if there 
were any. Being requested to do. so 
the Superintendent surveyed the Ib^.. 
audience .and at length singled OQt an 
individual who he said was insc^e. 
The person indicted at once respdndbd 
in oaths and frantic yells clearly i^0W‘-< 
ing that the Superintendent had 
no mistake. Notwithstanding tliU. 
strong defence the verdict was *' 
and the sentence hanging. As 
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of ezomliion drew near Seward induced 
the i^VemoT to grant a respite but 
befexe this period expired the Hegro 




died Id prison./ An autopsy ed 
an: extensively diseasfd brain. 

r Advocacy Series^ 


Jottings 

(1) A lawyer brought a suit against a 
rich Corporation for a man of good 
Standing in the community and of rather 
exceptional attainments. In the course 
of his arguments *he declared in a loud 
voice for the purpose of gaining the 
sympathy of the jury “GeuJilmen of the 
Jury, who are the parties to this 
important litigation ? Why, on the 
otfe Side there is a powerful Corpora- 
tion with an overflowing treasury and 
on the other side (pointing to his client 
who was seated in the Bar) there is my 
poor, simple, uneducated client.” A 
few days later a friend of the plaintiff 
'enquired “Did jrou win your suit ?** 
“Yes,” was the reply. “Won my suit, 
but I shall never employ that lawyer 
again,” He called me a fool and the 
jury beUeved it, 

(2) There have been several instances 
recorded of cases where advocates have 
to get over many unpleasant situations 
created by dangerous and damaging 
admissions voluntarily made by their 
own clients during the trial. Here is an 
instance. George Washington Thomas, 


and Cuttings 

an able bodied Negro appeared before 
a Magistrate charged with stealing 
chickens. The Negro was accompanied 
by his lawyer Col. Simons a rising 
white attorney. The old .Judge saun- 
tered into the dingy Court room where 
he had reigned for more than 20 years 
and after calling for order he looked 
around on the little company there 
assembled. Seeing Thomas bsH^pointed 
out to him and said “Be you the defen- 
dant in this case,” quick as a flash, 
Thomas was on his feet and notwith- 
standing legal terms he exclaimed 
politely. “No, Sir, 1 am not the ‘defen- 
dant. There is the defendant over 
there,” And saying which he pointed 
out to his lawyer. There was a general 
laugh about the room in which the 
queer old Judge joined hear|ily. The 
darkoy felt abashed. H# was visibly 
embarrassed and thinking of correcting 
the mistake if mistake it were, he said- 
again, pointing at his lawyer “Yes, * Sir, 
he is the defendant,” and pointing to 
himself he said “1 am the gentleman that 
stole the chickens.” 

— Advocii^y Series. " 


S. 27, Evidence Act, and A.‘I,ijR. 1929 Lahore 344 (F.B,), 

BY 


P. C. WiDGE, Advocate, Karachi, 


The principles of the adjective law of 
Evidence in criminal cases embodied in 
Ss. 24 to *27, Evidence Act — in themselves 
very wholesome and salubrious — have 
in their practical working always pre- 
sented difficulties in the matter of their 
interpretation and application. Of these 
S, 27 which reads; 


jKrw when any fiset is deposed 

to as discovered in 
sivS ol infer* 

; eiffeiies Hi the ettefeoay 
of a Police Officer, \;^^so mticb of sui^ Jpi* 


Ttem sccuseiS 


formation, whether it amounts to a con- 
fession or not, as relates distinctly to the 
fact thereby discovered, may be proved, is 
the one extremely difficult and ticklish. 
The principle underlying the section 
may be stated thus: 

“The broad ground for not’ admitting conifes- 
eion made tinder inducement, or to a police 
officer, or by person whilst in custody is the 
danger of admitting false confeseions. But 
the necessity for^the exclusion disappears in a 
case provided for by this section, when the 
truth ol the confession is guarante^ld hyi:.;the 
discovery of facts in consequence bf^ihe infor- 
mation given. The prisonerV stateiijent as to 
his, .knowledge of the place where the property 
grtiple was few. be fonhdi being thus 
by the fact, is shown to he* .true, and 



‘tV 

nofr tyiia^ beea fabrioat^i in coi^gdqnenna of 
any Inducement. lt|iB thm guarantee afforded 
by the discovery ol the property* for the 
correctness of the acctsed’s statement* which 
is the ground of the admission 6f the exoep* 
tion to the general rtsAe. ^The fact discovered 
shows that so much of confession as immedia* 
tely relates to it is true. Queen Mmperor v. 
Babu Lai (1) at pp. 513, 517, 546.** 

**Thh principle ^that portions of a statement 
or confession may be admitted and others ex- 
cluded is recognized in the Evidence Act 
S. 27. Legal Remembrancer v. Lalit Mohan 
Singh (2).*' 

The section has been the subject of 
considerable discussion at the Bar at 
the hands of very learned counsel, and 
at the Bench at those of very eminent 
J.udges of the High Courts in India* 
Those \«j|p%are for placing a narrow in- 
terpretation upon the language of the 
section do so as following the analogous 
rule of the English Common Law, while 
those who are in ^vour of placing a 
wider interpretation upon the terms of 
the section do so having in view solely 
the language of the section, for as his 
Lordship (Fforde, J.) said in the course 
of his learned judgment in Harnam 
Singh v. Emperor (3): 

*'as S. 27, !fividc§ce Act, has been drafted as 
have been almost all the provisions of that 
Act upon English principles of law laid down 
in decided cases.** 

Hil Lordship to the above remarks 
added: * 

*'TheB8 principles are no doubt a very useful 
guide to the interpretation of the Indian 
E^dence Act. But in considering the effect 
of S. 27 it muiM be borne in mind that whereas 
in England a Confession made to a police ofix* 
cer by a person in custody is admissible in evi- 
dence provided the prosecution first shows 
that it has not been obtained by any improper 
means such as coercion, threat or wrongful 
persuasion, S. 26, Evidence Act, prohibits such 
a confession being received in evidence at all 
unless it comes wfthin the four corners of 
S. 27.** 

In the Pull Bench ruling while adher- 
ing to his opinion as expressed in the 
earlier case qualified the remarks by re- 
lying on Lord Sinha’s observations in 
Bamanandi Kuer v. Kalawati Kuer (4): 

**lt has often been pointed out by this Board 
that where there is^a positive enactment of the 
Indian Legislature" the proper (^urse is to 
examine the language of that statute and to 
ascertain its proper meaning uninduenced by 
any conaidbration derived from the previous 
state of the law or of the Eifglish Law upon 
whjoh it may be fouujded.** 

(J) tl8843 6 AIL 60d=m884j A.W.N. 33g(£'.B.) 

(3) A:LB. 1933 0»1. 34Sa:49 Oal. 167. 

(8) A.LB. 1938 Lah. 808s9 Lah. 636> 

( 4 ) A.I.B. 1938 P. C. ^=7 Pat. 831=35 I. A. 
18(P.0.>. ' 
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His Lordship proceeded: 

think there can be no doubt that the very 
restricted meaning given to S. 27, Evidence 
Act, has been due to the ap^ication of the 
English Law as it is interpreted by some of 
the English text books.*' 

The one view is in accordance with 
analogous .English law and practice, and 
the other is based on the interpretation 
of the Indian Act by itself without refe- 
rence to English law upon which the^ 
Indian enactment on the subject may be 
supposed to be founded. 

Queen Empress v. Babu Lai (l) is an 
. important and early 
lanr‘‘‘°“ Standing land mark in 

the history of the judi- 
cial interpretation of this section '‘and 
the position in England is thus described 
by his Lordship Straight, Offg. 0. J. 
quoting Bussell on Crimes and Misde- 
meanours: 

**But the more established role according to 
practice and later authorities, is that so much 
of the confession as relates strictly to the 
fact discovered by it may be given in evidence, 
for the reason of rejecting extorted confessions 
is the apprehension that the prisoner may 
have been induced to say what is false but 
the fact discovered shows that so much 
of the confession as immediately relates to 
it is true: B. v. Butcher (5), Wanikahalli'a 
case (6).** 

Thus it is proper, and is now the 
common practice to leave to the 
consideration of the jury, where a con- 
fession has been improperly obtained, 
the fact of the witness having been 
directed by the prisoner where to 
find the goods, and bis having found 
them accordingly, but not the acknow- 
ledgment of the prisoner having stolen 
or put them there, which ii^ to bo 
collected or not from all the circum- 
stances of the case: WanikshalWs case 
(6). So when on an indictment for 
burglary it appeared that the prisoner 
had made a statement to a policeman 
under some particular circumstances 
which induced the counsel for the pro- 
secution, with the approbation of the 
Court, to decline offering it in evidence; 
but in consequence of the statement con- 
taining some allusion to a lantern which 
was afterwards found in a particular 
place, the policeman was asked whe- 
ther, in consequence of something which 
the prisoner had said, be made a search 
for the lantern, Tindah O. and Parte. 
J„ were'both of pginioa that the V* 

5) i Leaoh 2165 Kote. (a). 

6) 2 East* I*. 0. Oh* 16 8* 94 P. 658. 
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used by the prisoner mtb ^erehoe'tp* 
the thing found ought td»^h^ liTPii-hi' 
evidence, and the policemen adcotding- 
ly stated that the prisoner ^d him 
that he had thrown a lanteim into a 
pond in Pooook's fields. The other parts 
‘ of the statement were not given in evi- 
dence: B- V. Gould (7). Mr. Phillips 
(Vol. l) after stating this case, adds; 
ft “ But the Judge in such a case would direct 
the jury, and .so it is understood did direct 
the jury in that case, that his statement must 
not be taken as proof that he concealed but 
merely as evidence that he knew or was privy 
to the concealment from which together with 
the r-^fit of the evidence they , would consider 
whether it was probable that he concoaled it 
himself.” ^ 

Ttie same position is well described 


6, p, 370, exrfeaged fcbe 
in ^his way: ' # * 

Facts and d^^uments "disclosed *in conse- 
quence of inadmissible Sonfessions are fthoeiv^ 
able if relevant. And where property has b^n 
discovered or delivered uf in this way so much 
of the confession as strictly relates l^ereto 
will be admissible, for these portions at least 
cannot be untrue but independent statements 
not qualifying or explaining the fact though 
made at the same time, will be rejected/' 

Fhipson gives the following illustra- 
tion of this principle: 

“ A is charged with burglary, the tact that 
after an improper inducement A •confessed to 
having thrown a lantern into a pond and the 
fact that the lantern was found there are ad* 
missible: R. v. GouLl (5); R. v. Harris eiteJ by 
/o*/, 83; B. V. Thirtell Fid. 84.*' 

The trend of rulings of the late pun* 


by his Lordship Florde, J., in Harnam 
Singh v. Emperor (8): 

the rule as laid down, by Eldon, G. J., in 
jB. V. Hanley (4) was that whether tho know- 
ledge of a fact was obtained from a prisoner 
under a promise which excluded the confes- 
sion itself from being given in evidence an 
acquittal should be directed, unless the fact 
itself proved would have been enough to war- 
rant a conviction without any confession lead- 
ing to it.” 

That rule, however, was considerably 
relaxed in favour of the prosecution by 
. later decisions and the rule of the com- 
mon law now is, as stated by Taylor on 
Evidence, Vol. 1, p. 614, in these terms: 

“ When in cousequonco of information un- 
duly obtained from the prisoner, tho proporty 
stolen or the instrument of the crime or the 
body of tho person murdered or any other ma- 
terial fact has been discovered, proof is admis- 
sible that such discovery was made confor- 
mably with tho information so obtained.” 

The prisoner's statement as to his 
knowledge of the place where tlje pro- 
Pjjrfey or other article was to be found 
being thus confirmed by the fact, is 
Shpwn to be true and not to have been 
fabricated in consequence of any induce- 
ment. It is, therefore, competent to 
prove that the prisoner stated that the 
thing would be found by searching a 


jab Chief Cotfff and its 

PoBition in Inaia successor the High 
Court of Judicature at 
Lahore has been to 
place a narrow construction upon the 
term of S 27, and to limit tho admissible 
part of the accused's statement only to 
the portion relating distinctly to the 
fact thereby discovered. In Harnam 
Singh v. Emperor (8), the learned Judges 
(Pforde and Jai Lai, JJ.), tl^pught the 
Chief Court had been putting a too nar- 
row construction upon the section: vide 
Santa Situgh v. Emperor {iO);"Tara Singh 
v. Emperor (11); Gurdit Singh v. Empe- 
ror (12) and Sulakhan Singii v. Empe- 
ror (13), and their Lordships not only 
followed, Sogianmuthn Padayachi v. 
Emperor (14); Shiva Bhai ^eohar Blfdi . 
V. Emperor (16) and LaJji Dusadh v. 
Emperor (16), and put a very wide in- 
terpretation upon it, but went a bit 
further and held that the information « 
must be proved in the precise terms in 
which it was given and that tiiera is no 
legal justification for splitting up or cut- 
ting down the statement of the prisoner 
so as to make it a vaguo'and unintelligi- 
ble statement and thus to defeat the 


particular place and that it was accord- 
ingly so found; but it would not, in 
Bucli a case of a confession improperly 


Obtained, be competent to enquire whe- 
ther he confessed that he had concealed 
it fthere. So much of the confession as 
rotates distinctly to the fact discovered 
/by it hiay be given in eyidenOe, as this 
nii least of the statement qannpt 
hf Vih^een false. Fhipson on EvidOnOe, 


%vm Xiah. d08s=9 Iiah. • 


very object with which 8. 27 was enact- 
ed. As his Lordship Jai Lai, J., observed: 
(io be continued) 

(9) 2 East P. 0. 658. 

(10) [1918J 15 P. W. R. Or. 1913-19 i, 0 190 
=17f P. L. R. 1918. 

(11) [1915] 11 P. R. Or. 1916=s29 I. 0. 817- 

16 Or. L. J. 645. • . 

(12) [1918] 9 Ps W. R. Or. i C* 96t« 

62 P. L,B. 1918. 

(18) A. I. B. 1926 Lab. 188. 

(U) A. 2. B. 1928 Had* 888^0 HAd. 274* 

M A. 1. B. 1928 Bom. 818si£50 Bte. 883. 
m A, X B. 1928 Pat. 188«6 Pat. 747. 
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(Bombay) 

Patkab an!) Wild, JJ. 

Erngieror 

• V. 

Ismail Hirji — A’ccused. 

Criminal Kef. No. 74 of 1929, Decided 
on 4th September 1929, made by 2nd 
Presy. Magistrate, Bombay. 

(a) Bombay Prevention of Gambling Act, 
S. 6 — Arrest without warrant, 

Undor S. 6 the Oommissionor of Police can 
arrest without warrant: 31 Bom, 438 and A.I.R. 
1920 Bom, 195, liel. on. [P 114 0 2] 

(b) Criminal P. C., S. 4 (f) — Meaning and 
scope of ‘*under any law for the time being 
in force” explained. 

The words “under any law for the ^timo being 
in force’ 4 (£) are wide enough to in- 

clude an express or implied provision of any 
law or onacbmeut and would cover the ap- 
plication of the maxims fjui fanit per aliitut 
facit per ae (whatever a man may do of himself, 
he may do by another i and per nliivmfarM 

per Ke'ijMiU-m facere ridetar (lie who does an act 
through aiiotlier is doeiiiod in law to do it him- 
self) to any provision of any enactment, in 
order to arrive at the true intention of the 
enactment. IP Hh 1] 

(c) Bombay Prevention of Gambling Act, 
S, 6 — S. 6 does not impose any limitation on 
power of atfy person to make complaint. 

Section 0 docs ifot impose any limitation on 
the power of any person to make a complaint on 
oath to the Commissioner of Police. As a gene- 
ral ri%le any person, having knowledge of the 
commission of an offence, may s<?t the law in 
motion by a Complaint, oven though ho is nob 
personally interested or alTocbcd by the offence: 
IS Bom. (iOO, Poll.; A, I. yi.jl929 horn. 71, Ref, 
• • [P 115 0 2] 

(d) Bomba jf Prevention of Gambling Act, 
Ss. 3, 4 and 6^Passage surrounded by build- 
ing appropriated for betting business — Pas- 
sage is *‘place” within Ss. 3, 4 and 6. 

Where the passages are surrounded by build- 
ings and are closed at night ^by doors and the 
accused haw appropriated them for the busi- 
ness of betting, the business of betting is ^loca- 
li«od and bliis localization converts the pas- 
sage into a “place,” within the meaning of 
Ss. 3, 4 and 0 : 37 Bom, G51, Rel. on.\ Rowell 
v. Kempfon Bark Race Course Cn.^ (1899) A, G. 
143; JCaslwood v. Miller, (1874) 9^. B. 440 and 
Browu. v. (1899) 1 Q.B, 892, i2r/.rP118C2] 

(e) Bombay Prevention of Gambling Act, 
S. 6 — Arrest by Police Officer authorized to 
arrest by Commissioner of Police and in his 
presence though not within view is not ille- 
gal. 

Where the arrests by a police officer are 
under the express authority of the Commis- 
sioner of^dlice and in the presence of the 
Commissioner, though not within his view, the 
arrests by the police officer are not illegal. 

[P lie 0 2] 

(f) Bombay Prevention of Gambling Act, 
S. 3 — Bering explained. * 

A bet need not be as regards the issue of a 
future uncertain event Jhd may be upon a past 
event, e. g., whether a particular horse won a 
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race in a certain year. lu such a case the bet 
is upon the accuracy of the information, belief 
or memory of the parties and th^ event is the 
proof that one or the other was accurate. A 
person may bet against what he believes the 
issue will be, e. g., a man may bet against a 
horse which he believes will win in order to 
secure himself against loss in either event; 
Thacker v. Hardy, (1878) 4 Q.B.D, 685; Carlill 
V. Carbolic Smoke Ball Co., (1892) 2 Q. B. 484, 
Bel, oil. ^ [PllTOi:^ 

(g) Bombay Prevention of Gambling Act, 
S. 5 — Date of horse race postponed — Bets 
were entered into irrespective of adjourn- 
ment — Accused not contending that either 
race or particular horse should run on given 
particular date — Agreement to bet held to 
be wager amounting to offence. 

Evidence in a case showed that the race 
which was to be run on 29th September was 
adjourned to 6th Oofcohor early in the morning 
and still in the afternoon of that day bets wore 
entered into with regard to the meeting which 
had alrt^ady been adjouriKKi, and tho bets were 
to remain good for the race that was to bo run 
on 6tth October. Tho accused did not intend 
cither tliat the race should run on 29th Septem- 
ber or that a particular horse should ruu that 
day, as tho condition of tho agreement. 

Held : that oven though tho race was post- 
poned, tho agreomeut to bet would be a wager 
and would amount to an oflenco under S. 5, 

[P 117 C 1] 

(h) Criminal P. C., S. 432 — Presidency 
Magistrate should not refer point of law 
which is covered by authority. 

It is not open to a Presidency Magistrate 
under S. 432 to refer a point of law which is 
oovored bv an authority binding on him. 

[P 118 0 1] 

P. B. Shingne — for tho Crown. 

Velinhar and W , B, P radix an — for 
Accused. 

Tho trying Magistrate referred the 
following quostions to the High Court, 
uudor S. 432, Criminal P. C.: 

1. Whether offences punishable under S. 4, 
Bombay Gambling Act 4 of 1887, as modified up 
to date arc cognizable offences in all Ciisos ? 

2. Whether tho arrests are illegal ? 

3. Whether the Commissioner satisfied him- 
self that there were good grounds for the sus- 
picion of tho complainant ? 

4. Whether the arrests by constables or by 
Sub-Inspector Salaskar are illegal ? 

5. Whether there was any gaming at all 
when the mooting was postponed ? 

Patkar, J. — In this case the Presi- 
dency Magistrate, Second Court, Bombay, 
has made a refereuce, under S. 432, Cri- 
minal P. C., submitting for decision cer- 
tain points of law arising in a case pen- 
ding before him. 

One Ibrahim Ismail made a complaint 
on oath on 27th September 1928, before 
the Commissioner of Police, Bomba; 
Instead of issuing a special Wa 
under S. 6, Bombay Prevention of Gam- 
bling Act, 1887, he personally raided the 



offi<jer0. Th« Commissioner enfcered the held by Marten antl^Madgavkar, JJ*, fol- 
maih entrance and Sub -Inspector Salas- lowing the decision in Queen- £Impr ess v. 
kar entered the side gate and arres- Deodhar Singh (4), that the fences 
ted accused 2 and 3, Police constable under 8s. 4 and 5 were cognizable offences 
No. 714 C. T. arrested accused 4. E. B. within the meaning of S. 4 (/I Criminal 
Sabaji arrested accused 1 and Inspector P. C., rather than non-cognizable offences 
Achrekar and Havaldar 932-Iv arrested under sub-Cl. (^z-) of that section. In Em- 
jjbccused 5, 6 and 8. Accused 7 was peror v. Chandri (5) it was hold by Paw- 
arrested by another policeman. Panch- cett, J. that there were seidous limita- 
namas were made of the articles found tions on the power of arrest under S. 10, 
in the passage and on the jierson of the Bombay Prevention of Prostitution Act 
accused. 27 slips were found in the 11 of 1923, and that any ''case where 
passage bearing the names of the horses, those conditions are not ‘complied w’ith 
the amount of bet, win or place, and cannot be described as a cognizable case, 
single or double. The punters got r^- Under S. 6, Gambling Act, and on the 
ceipts for the i)ayments made to the authority of tlio decision in ypwase of 
bookmakers in the form of printed cart Emperor v. Fernad (l), tho Commis- 
chibs with numbers thereon which wore sioner of Police could arrest without a 
inserted in the slips for identification, warrant, and the words “a xiolice-officer 
Three cart chits were found in tlie pass- may arrest” in R. 4 (1) (/) do not mean 
age, and four cart chit books were also every or any polico-otlicer, and piKDvided 
found in the passages. Currency notes that a superior police-ofiicor has power 
of the value of Es, 145 and a money-bag to arrest without a warrant, the offence 
dropped by accused 3 were found in tho is a cognizable offence. It was further 
passage. held by Madgavkar, J. in Emperor v. 

The learned Magistrate instead of mak- Abashhai (3), that tho report of the 
ing a reference to this Court ought to police officer could have Ueen created in 
have decided the points involved in this that case as a complaint. Both the 
case leaving the parties aggrieved to ap- learned Judges came to tho conclusion 
proach this Court in case they were dis- that the Magistrate had jurisdictien as 
satisfied with his decision. the offences were cognizable, and that 

The first question referred by the the case fell under S. 190 (5), Criminal 
learned Magistrate is, whether offences P. C. The learned Magistrate ought toi 
punishable under S. 4, Bombay Preven- have followed the clear ruling of this! 
tion of Gambling Act 4 of 1887 as modi- Court in Emperor v. Ahasbhai (3). 
fied up to date are cognizable offences in it jg urged, however, on behalf of the 
all cases. In Emperor y. Fernad (1), it accused that tiio remarks of Ohandavai- 
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case. In Emveror v. dbashhai ^S) it 


was held that as a First Class Magistrate 
has undpr S. 6, Gambling Act 4 of 1887, 
power to give authority, .under a special 
warrant to certain police-officers, to 
make arrest and search, the .legislature 
must be presumed to have intended that 
the First Class Magistrate should have 
authority to make the arrest and the 
search himself, if necessary, according to 
the principle of the legal maxim that : 
“whatever a man fiui juris may do of himself, 
ho may do by anofeher,*’ 
and its correlative that : 

“what is done by another is to be deemed done 
by the party hirnsolf.** 

In Emperor v. Jaffur Mahomed (2), 
the learned Judges were, not prepared to 
base their judgment tiix)n a Jview of S. 6 
kary to theyiew "taken in Fernad*s 

(ff ’[T9b7r3"l. BomT 438=9“Bom7L.'K'6S)5. “ 

(2) [1912] 87 Bom. 402=19 I.C, 204=15 Bam. 

Xi.B. 106. 


kar, J., in FernaiVs case (1) were obiter, 
and that, according to the definition of 
a cognizable offence in^S. 4 (1) (/), Cri- 
minal P. 0., the offences under Rs. 4 and 
5, Gambling Act, would nob be cogniz- 
able offences as a police officer coul I not 
arrest in accordance with Sch. 2, Cri- 
minal P. 0., or under any law for the 
time being in force, without a warrant. 
It is further urged that in Sch. 2, relat- 
ing to offences under other lavrs, an 
off*enc 0 punishable with imprisonment 
for less than one year or with fine only 
is a non-cognizable offence, <aTjd under 
S. 6, Gambling Act, no express power isj 
given to the Commissioner of Police,, to! 
arrest or to make tho search himseli asj 
is conferred by S. 5, Bengal Public Gam-j 

(8) A.irR. 192 ) BW.T95^5b”Boi^^ 

[189'1] 27 Cal. u4. 

(5) A.I.R. 1925 Bom. 131^49 Boiii. 211 
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biing Acii 2 M 1861, and that the ease of 
Queen-Empress •J)€odhar Singh (4), 
followed in Emperor v.Abashliai (3), is 
based on S. b, Bengal Act. S. 6, Gamb- 
lling Abt, is correctly intei'preted by the 
^decisions referred io above which are no 
less binding on us than on the Magis- 
trate, The words “under any law for 
the time being in force** in S. 4 (/), Cri- 
minal P. C., are, however, in my opinion, 
,wide enough to include an express or 
implied provision of any law or enact- 
ment and would cover the apidication of 
!the maxims r/ui facit per alinm facit 
per se (whatever a man may do of 
himself, he may do by another) and 
qui pef^^lium facit per seipsutu fa- 
\cere videtur (he who does an act 
jthrough another is deemed in law 
to do it himself) to any provision of any 
enactment, in order to airivo at the true 
intention of the enactment. Though the 
Act was amended several times since 
the decision in Fernad's case (1), the 
legislature has not expressed its true 
intention to be otherwise than that 
determined by judicial decisions. It is 
to be presumtJtl that there is no inten- 
tion to prevent the application of such 
maxims unless there is something in the 
language or in the object of the statute 
to the contrary: see Maxwell on the 
Interpretation of Statutes, Edn. 0, 

Question^2 is, whether the arrests are 
illegal. It*is contended that the arrests 
are illegal on the following grounds: 

(1) that there was no complaint on oath. 

(2) that the passage is not “a place** 
within the meaning of S. 6, Gambling 
Act (3), that tly) Commissioner did not 
satisfy himself that there were good 
grounds lor the suspicioii, and (4) that 
the Commissioner could not authorize 
the constables to arrest, and the arrests 
by Sub-Inspector Salaskar were not in 
the actual presence of the Commis- 
sioner. 

The first point arising for decision is 
whether Ex. A is a legal complaint on 
oath before the Commissioner of Police. 
According to the decision in Emperor v. 
Tribhovan Motiram (6)*, the Commis- 
sj^qper of Police was competent to admi- 
nister an oatji to Ibrahim Ismail under 
S. 6, Gambling Act. It is urged, how- 
ever, that though the word “complaint*, 

8« 6 i s not to^ be understood in a 
(6) A. I.‘E. 1929 Bom. 74—58 Bom. 187. 


technical sense, Ibrahim tyho made the 
complaint to secure a reward cannot be 
considered to be a person^who had any 
grievance, and, therefore, was not com- 
petent to make a complaint. S. 6. does; 
not impose any limitation on the power: 
of any person to make a complaint onj 
oath to the Commissioner of Police. In! 
In re, Ganesh Karayan Sathe (7) it wasj 
held that as a general rule any person^’ 
having knowledge of the commission of 
an offence, may set the law in motion! 
by a complaint, even though he is not 
personally interested or affected by the 
offence. The objection, therefore, raisedl 
(fi\ this point on behalf of the accused is,' 
in my opinion, without substance. 

The second question arising for deci- 
sion is, whether the passage is a “place** 
within the meaning of S. 6, Gambling 
Act. In Emperor v. Jusub Ally (8) it 
was hold by Batty, J., that the machwa 
must be considered to have been a place 
within the meaning of S. 4 rather than 
of S. 12, being more of the nature of a 
house or room than of a place ejusdem 
generis with a street or thoroughfare. 
In Emperor v. Fattoo Mahomed (9), a 
small open space surrounded by house 
on all sides and accessible only by a 
narrow lane was held to be a place 
within the meaning of S. 4, Gambling 
Act, as being appropriated for the busi- 
ness of betting. There appears to be 
no conflict in the decisions in Jusub 
Ally's case (8) and Fattoo Mahomed's 
case (9) to justify a reference on this 
point. In Povell v. Keriipton Park 
Racecourse 'Co, (10) Lord James of Hore- 
foi;d hold (p. 194): 

in general terms, whilst the place 
inentioaecl in the Act, must bo to =3om0 extent 
ejusdem generis with house, room, or office, I 
do iiou think that it need possess the same 
characteristics; for instance, it need not be 
covered in or roofed. It may be, to some extent, 
an open space. But certain conditions must 
exist in order to bring such space within the 
word ‘'place.'* There must be a defined area so 
marked out that it can be found and recognized 
as “the place” where the business is carried on 
and wherein the bettor can be found.’* 

In Eastwood v. Miller (il) it was held 
that an enclosed area, though uncovered, 

(7) [18§'.)J Ts Bom. 600. 

(8) [1905] 29 Bom. 886=7 Bom. L. E. 888. 

(9) [I9l8j 37 Bom. 651=20 I.O. 609=18 Bom. 

L. K. 689. 

(10) [1899] A. C. 148=68 li.J.Q.B. 892=47 W; 

E. 585=68 J. P. 260=15 T.LJl. 266a 

I/.T. 538. — 

(11) [1874] 9 Q. 440=43 h. J. M. 

W.E. 799=30 L.T. 716. . , . , 
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taight aB well be “a place'* within the 
Act, as a place either covered with 
canvas as a tfent or a light structure as a 
bnUding. It is a question of fact in 
each case whether the business of bett- 
ing is localized so that people may fairly 
resort to the place where it is carried 
on. I may also refer in this connexion 
the case of Brown v. Patch (12). It 
would be for the Magistrate to consider 
on the evidence whether the passages 
are “a place” within the meaning of the 
Act. Having regard to the decision in 
Emperor v. Fattoo Mahomed (9), there 
appears to be no ground for any doubt 
justifying a reference on this point bV 
the Magistrate. 

The third point is, whether the Com- 
missioner satisfied himself that there 
were good grounds for the suspicion 
that any place is used as a common gam- 
ing house. It is a question of fact which 
the .Magistrate has to decide on the 
evidence in the case and is not a ques- 
tion of law which should have been re- 
ferred by him to this Court. 

The fourth point is, whether the arrests 
by the constables or by Sub-Inspector 
Salaskar are illegal. Under S. 6, (jambl- 
ing Act, the Commissioner Of Police has 
the power to give authority, by special 


evidence says that lie^as instructed to 
raid the premises ^ v^ith his men by the 
rear gate simultaneously with the raid 
from the main gate by the Commissioner, 
of Police. The arrests, therefof'e, byl 
Salaskar were under the express autho- 
rity of the Commissioner of Police and 
in the presence of the Commissioner 
though not within his view. I think 
that the arrests by Mr. Salaskar were 
not illegal. It is not contended before 
us that arrests by any other police officer 
were illegal. The point loses any 
importance in this case as the offences 
are cognizable and the Magistrate has 
jurisdiction to investigate the case under 
S. 190, Cl. (b). It is not therefore neces- 
sary to go into the question urged by 
the learned Government Pleader that 
even on the assumption that the offences 
were not cognizable the Magistrate had 
jurisdiction to treat the report by the 
police officer as a complaint under 
S. 190, Cl. (a), according to the view of 
Madgavkar, J,, in Emperor v. Ahaabhai 
(3) and the decision in Emperor v, Shiva- 
strami (13). c 

The last qU(»^>tion is, fMiether there 
w’^as any gaming at all when the meeting 
\vas postponed. It appears from I^x. T 
that the race which was to be run on 


warrant under his hand, to any Inspec- 
tor, or other superior officer of police, of 
not less rank than a Sub-Inspector: 

(a) to enter, with .the assistance of 
such persons as may bo found necessary, 
by night or by day, and by force, if 
necessary, any such house, room or 
place, and 

(b) to take into custody and bring be- 
fore a Magistrate all persons whom lie 
finds therein, whether they are then 
actually gaming or not. 

According to the authorities to which 
I have already referred the Commission- 
er of Police had the power to enter 
with the assistance of such persons as 
may be found necessary and to arrest 
the Iversons whom he found therein. It 
is not possible for the Commissioner of 
Police alone, if he intended to raid the 
premises, to arrest a multitude of per- 
sons, It is, therefore, provided by the 
legislature that ho may enter with the 
assistance of such persons as may be 
lund xtecessary. Mr. Salaskar in his 


m] X q. B. 

T. L. it. 812=63 J. P. 
-BOIi.T. 716, 


L. J. Q. B. 688s=15 
431=47 W. E* 633 


29th September was postponed to 6th 
October. It is urged on behalf oi the 
accused that in a wager both the parti^fj 
must contemplate the determination of 
the future uncertain event as the sole 
condition of their contract, and as in the 
present case the future uncertain event 
did not happen, there was no wager, 
and reliance is placed on Anson on Con- 
tract, pp. 230 and 231, gand the case of 
Ellesmere [Earl) v. Wallace (14), In 
the present case, the charge against the 
accused was under Rs. 4 (a) and 4 (c) and 
not under R. 5, Gambling Act. The 
question, therefore, does not really arise 
in the jirosent case. In Halsbury's Laws 
of England, Vol. 15, p. 267, para. 549, it 
is stated as follows : 

“ A wagerinR contract has been described as 
one by which two persons, professing to hold 
opposite views touching the issue of, a future 
uncertain event, mutually agree that,* dep'^n- 
dent upon the detc^rmination of such event, one 
shall win from the other, and that other 
pay or hand over to him, a sum of money or 
other stake ; neither of the contracting pa^^ies 
having any other interest in that contract than 
t he sum or stake which )ie will so win or lose. 

jk. 1. B/X927 Boxn, 440 = 61 Born, 493. 

(14) [1929] 2 Ch. 1. 
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there being no otherlreal consideration for the 
fnaking of such contract by either of the 
parties. ’’ • 

A bet is defined^!! Thachnr v. Hardy 
(15) and Garlill v. Carbolic Smoke Ball 
,Co. (16), A bet need not be as regards 
the issue of a future uncertain event and 
may be upon a past event, e. g., whether 
a particular horse won a race in a cer- 
tain year. In such a case the bet is 
upon the accuracy of the information, 
belief or memory of the parties and the 
event is the proof that one or the other 
was accurate. A person may bet against 
what he believes the issue will he e. g., 
a man may bet against a horse which he 
believee^jsjtill win in order to secure him- 
self against loss in either event. In 
Ellesmere {Earl) v. Wallace (14), the 
! jockey club was not interested in the 
result of the races and the provision 
relating to the prizes was in no way 
dependent upon the result of the races 
as they were to be given in any event 
and the only event outstanding between 
the parties, viz., whether the defen- 
dant’s horse would run in the race de- 
pended solely #on the volition of the 
defendant and not upon the determina- 
tion of any future event. 

The evidence in the present case 
Ishows that the race w'hich was to be 
run on 29th September was adjourned 
to 6th October early in the morning, and 
still in the g,fternoon of that day bets 
were entered into with regard to the 
meeting which had already been ad- 
Ijourned, and the bets were to remain 
good for the race that was to be run on 
6th October. The parties did not in- 
tend either that the race should run on 
29th September* or that a particular 
horse should run that day, as the condi- 
tion of the agreement. I think that 
even though the race was postponed the 
agreement to bet would be a wager and 
would amount to an offence under S. 5, 
Gambling Act. A question in the present 
case is, whether on the evidence accused 
1 having the use of a room or place in 
the premises of the Akbar Manufactur- 
ing and .Press Company did use the 
same f8r the purpose of a common gam- 
ing house, and accused 2 to 8 did assist 
atfcitsed 1 in conducting the business of 
the said confmon gaming house, and 
thereby accused 1 committed an offence 

(15) [18781 4 Q. B. CT 685 = 48 L, J. Q. B. 

= 27 W. R. 158 = 89 L, T. 595, 

(16) [1892] 2 Q. B, 484. 


punishable under S. 4 (a) and accused 2 
to 8 committed an offenge punishable 
under S. 4 (o) of Act 4 of 1887, and the 
learned Magistrate has to find on the 
evidence whether the room or the •place 
in question is a common gaming house. 
That question would depend on the evi- 
dence in the case and the fact that a 
particular race was adjourned on 29tTi 
September to 6th October does not 
affect the question. 

I would, therefore’ answer the refe- 
rence, on the points referred to, as stated 
above. 

. Wild, J .'-This is a reference under 
S. 432, Criminal P. C., by the Presidency 
Magistrate, second Court, in which he re-» 
fers five questions for the opinion of this 
Court. 

The prosecution out of which this 
reference arises was one under S. 4, 
Bombay Prevention of Gambling Act of 
1887 and the facts are shortly these: 
On 27tli September 1928, one Ibrahim 
Ismail’s sworn statement was taken by 
the Commissioner of Police, Bombay, 
and ho complained that the premises of 
the Akbar Manufacturing Co. were being 
used as a bucket shop or office for receiv- 
ing bets on horses. On 29th September 
the Commissioner of Police, without 
issuing a warrant under S. 6, Bombay 
Prevention of Gambling Act to any other 
police officer to search the premises, 
himself raided the premises. He entered 
by the front door and Sub-Inspector 
Salaskar entered by the rear or side 
door... The premises consist of buildings 
with two open passages at right angles 
one to the other. It was found that the 
passages were being used for the purpose 
of betting on horse races that wore to 
take place that day at Poona. Arrests 
were made; some of the accused were 
arrested by Sub-Inspector Salaskar and 
by one of the police constables of his 
party out of sight of the Commissioner 
of Police and others were arrested in his 
presence. It subsequently transpired that 
at the time of the raid the race meeting 
had been postponed. 

The first question referred is, whether 
offences punishable under S. 4, Bombay 
Prevention of Gambling Act 4 of 1887 
as modified up to date are cognizable 
offences in all cases. The learned _ 
trato appears to doubt the c^rrectiiess 
of the ruling in Emperor v. Masbhai (3) 
(though he admits that he is bound to 
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follow it, I am of opinion that it is not 
open to the Piiesidency Magistrate under 
S. 432, Criminal P. C., to refer a point 
of law which is covered by an authority 
'binding on him nor is it clear on what 
ground the learned Presidency Magis- 
trate doubts the correctness of the ruling 
in Emperor v. Ahashhai (3). Ho refers to 
t^e case of Emperor v. Chandn (5). But 
the facts there were completely different. 
In that case the arrest for an offence 
under the Bombay Prevention of Prosti- 
tution Act was not on a complaint or by 
an authorized police ol’licer and the 
arrest was, therefore, lield to be illegal. 
Here the arrest for an offence under the 
Bombay Prevention of Gambling Act 
was by an ofticer (the Commissioner of 
Police, Bombay) who could have issued 
a warrant of arrest. The question really 
is not whether the offence in this case is 
a cognizable one but whether the Com- 
missioner of Police was empowered to 
arrest. In EJmperor v. Fernad (i), it was 
held that a person who is authorized to 
issue a warrant under 6, Bombay 
Prevention of Gambling Act could him- 
self arrest without a warrant and this 
case was followed in Emperor v, Jaffur 
Mahomed (2) and Emperor v, Ahashhai 
(3). The principle enunciated in the 
case of Emperor v. Fernad (l), is a 
common sense one. In the case of Magis- 
trates it has been enacted in S. 65, 
Criminal P. C., that they have this 
power. As under the Criminal Procedure 
Code warrants of arrest are not issued 
by police oflicers, it was unnecessary for 
the Code to make a similar provision in 
the case of police offtcers. There would 
appea.!', therefore, to be no reason to 
suppose that the principle enunciated in 
the case of Emperor v. Fernad (l), is 
incorrect. My answ’er, therefore, to the 
first question would be that the Com- 
missioner of Police of Bombay was in 
the circumstances of this case authorized 
to arrest the accused. 

The second question is, whether the 
arrests are illegal as there was no com- 
j^laint on oath and the passage is not a 
‘place*' within the meaning of S. 6, 
Bombay Prevention of Gambling Act, 
fiW^th regard to the first branch of this 
^question it is not contended by the 
counsellor the accused that 
tfaeiie is np statement on oath by the 
informer^ ' It is, however, contended 
that the Ayord '^complaint*' in R 


should bear its ordinafy meaning bt 
formation given by a? person aggrieved.'* 
That, however, is not the meaning of 
the word “ complaint ** as defined in 
S, 4 (1) (g), Criminal P. C., and as "ruled 
in the case of In re, Ganesh Narayan 
Sathe (7): 

** any pereon having knowledge of the commis- 
sion of an offoncG, may set the law in motion 
by a compljiint, even though he is not person- 
ally interested or affected by the offence. ” 

The informant in this case was not 
interested but it is not necessary to sux)- 
X)Ose that the w’^ord “ complaint ” in S. 6 
is to be given any other meaning than 
that which it bears in the Criminal Pro- 
cedure Code. I hold then thaWSKbre was 
a complaint on oath as required by S. 6. 

As regards the second branch of the 
question whether these iiassages con- 
stitute a “ place " within the meaning of 
S. 6, Bombay Prevention of Gafhbling 
Act, the facts of the present case are 
very similar to those of the case of 
Emperor v. Fattoo Mahomed (9). Theres 
it was held that a small area limited byj 
metes and bounds, surrounded on all| 
sides by buildings, and appropriated forj 
the business of betting by the accused as! 
a lessee was a jdaco within the meaningl 
of S. 4. Here the passages are surfoun-' 
ded by buildings and are clo^d at night, 
by doors. It is true that the accused, 
have not leased the passages for their 
business but they have appropriated 
them for the business by • using them. ^ 
In this way the business of betting has' 
been localized and it would seem that 
this localisation converts the passages 
into a place as held in the case just cited. 
In B. 3, Bombay Preyention of Gam- 
bling Act, “common gaming" house is 
defined as a house, room or place in 
which instruments of gaming are kept, 
etc., and it is clear from the ruling just 
cited that the common factor in the 
expressions “ house, room or place ** is 
not that t-hey are roofed over but that 
they are sufiiciently definite. In this 
case as the passages are limited by thel 
buildings and doors, it would appearj 
that they are a place within the Qieaningl 
of Ss. 3, 4 and*6, Bombay Prevention of 
Gambling Act. , \ , 

The third ques^tion is^ whether the 
Commissioned satisfied himself that 
there were good grotj^ds for the suspicion 
of the complainant. As this is altogether 
a question of fact, 1 would leave it t 




the learned Prefidenoy Magistrate to 
decide. 

. The fourth ques1}ion is, whether the 
arrests by constables or by Sub-Inspector 
Salaskar are illegal. As to this it may 
be presumed that, 'before the raid, orders 
were given by the Commissioner of 
Police to Sub-Inspector Salaskar to 
arrest those who might be found in the 
passages. It may be that the arrests 
were not made within sight of the Com- 
missioner of Police but they can be con- 
sidered in the circumstances to have 
been made in his presence. It can 
hardly be urged that in a case like this 
where a number of persons are to be 
dealt the person authorized to ar- 

rest must personally make the arrest in 
each case. If the arrest is made in his 
presence and on his order it is certainly 
sufficient in accordance with the maxim 
ijui faeit per alium, facit per se. I would, 
therefore, hold that the arrests by the 
constables and by Sub-Inspector Salaskar 
are not illegal. 

The last question is, whether there was 
any gaming at all w’hen the meeting was 
postponed. li# is argued that as it w^as 
understood by the betters on the horses 
and the accused that the bets were with 
respftct to races w^hioh were to take 
place that afternoon at Poona and at the 
time when the bets were made the races 
had been postponed there was no gaming 
hi this cage, that is to say, there 
was no wagering or betting. No autho- 
rity has been cited for the proposition 
that if one or both parties are under a 
misapprehension as to the subject of the 
wager or bet there is no wager or bet 
made. All that the wagerers in a case 
like this demanS is that they should bo 
paid an amount of money if the horse 
selected by them wins or is placed at 
the race in which the horse is to run. 
When they have made their bet and it 
has been accepted by the taker the tran- 
saction is a complete w^ager or bet. It 
may be that in a case like the present 
where the race meeting is postponed or 
cancelled the i)erson who has paid his 
money would be entitled to get the 
money *back, but, in my opinion, it can- 
not be said that the bet has not been 
made. Similarly, the abetment of an 
offence is finder the Penal Code 
punishable whether the offence abetted 
is or is not committed. 1 am, therefore, 
of opinion that the fact that the race 


meeting was in this case postponed does 
not mean that there was no gaming. 

V.S./r.K. Answer accordingly. 
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Broadway, J. 

Muhammad Bafiq — Accused — Peti- 
tioner. • 

V. 

E'mpcror— Opposite Party. 

Criminal Revn. Petn. No. 1200 of 
1929, Decided on 23rd November 1929, 
from order of Seas. Judge, Karnal, D/- 
18th July 1929. 

* Criminal P. C., S. 197 — Municipal Com- 
missioner moving Court to issue search war- 
rant acts as a public servant — Provisions of 
S. 197 must be followed where he is accused 
of offence done in discharge of his duty. 

li was a Municipal CommiRsioiru' as wjll an 
th? Honorary S'.'cribary of tho Oommittco. A 
rvisolutioii was passed dir..‘cting that R should 
conduct certain pros.^cution against one K. 
During the trial R moved thi Court for search 
warrant which t unit'd out to be unnecessary. 
As a result K lodged a complained against B 
under S. 500, Penal Code ; 

Held*: that R had filed the complaint under 
the authority of the Municipal Committ io and 
B acted in his capacity of a Municipal Com- 
missioner when he asked for a search warrant 
and whatever ho did, he did as a public ser- 
vant. His action regarding tho search war- 
rant could not, therefore, ho called in ques- 
tion unless and until the provisions of S. 197 
wore complii'd with. [P 120 C 1] 

Shamair Cyhand — for Petitioner. 

Kanhaya Lai — for the Crown. 

Judgment. — The petitioner in this 
case, Muhammad Rafiq, is a member of 
tho Municipal Committee of Shahabad 
in the District of Karnal. Not only is 
he a jMunicipal Commissioner, but he is 
also tho flonoraiT Secretary of that 
committee. The members of that com- 
mittee found it necessary to pass a reso- 
lution for the prosecution of one 
Kanhya Lai on charges under S. 477 (a), 
I. P. C., and by t>he same resolution 
directed that the petitioner, as the 
Honoi'ary Secretary, should conduct 
the prosecution. On 16th March 1929 
the petitioner filed the necessary com- 
plaint and on 4th April of that year 
moved the Court for a search warrant 
which turned out to be unnecessary. 
As a result Kanhya Lai instituted a 
complaint under S. 500, 1. P. C., against 
Muhammad Rafiq who pleaded that^ 
whatever he did, he did as a puGlioJilSr^ 
vant and that, therefore, the fomplaint 
could not proceed until the provisions 
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of S. 197, Criminal P. C., had been com- 
plied with. 

The trial Court, as well as the Ses- 
sions Judge, came to the conclusion that 
the prosecution could proceed without 
recourse to S. 197, Criminal P. C., as 
Muhammad Rafiq’s action on 4th April 
1929 was that of the Honorary Secret- 
ly of the committee and not that of a 
Municipal Commissioner. It is against 
that conclusion and the refusal of the 
learned Sessions Judge to quash the 
proceedings that this proceeding under 
S. 439 has been lodged. 

Now, there can be no doubt that Mu- 
hammad Rafiq in filing the complaiift 
;did so under the authority of the Muni- 
Icipal Committee. He was so authorized 
.'because ho was the Honorary Secretary 
|of that committee and the fact that he 
iheld the post of Honorary Secretary did 
inot deprive him of the responsibilities 
or the privilogos of his Municipal Com- 
missionership. Had he not been a 
Municipal Commissioner he would not 
have been the Honorary Secretary of 
this committee, and he would not, 
therefore, have boon authorized to file 
.the complaint against Kanhya Lai. In 
■the present case it seems to me beyond 
:any doubt that whatever lie did, he did 
Ibecause he was directed to lodge this 
jcomplaint; and that as a matter of fact, 
jhe acted in his capacity as a Municipal 
|Commissioner when he asked for a 
search- warrant. His action on 4th 
April 1929 cannot, tlioreioro, lie called 
in question unless and until tlie provi- 
sions of S. 197, Criminal P, C., have 
jbeen complied with, and I, therefore, 
accept this revision and quash the pro- 
ceedings leaving it open to the com- 
plainant to take such action under 
S. 197, Criminal P. C., as he may think 
proper. 

R.M./R-K. Bevision alloivecL 
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(Madras) 

Jackson, J. 

Stvarnammal — Petitioner, 
v. 

JK, Muniswami Chetty Bespondent. 

Criminal Eevn. Case No. 117 of 1929, 
and Criminal Revn. Petn. No. 99 of 
JW29j Deci4ed on 11th October 1929, 
lEgiteet order of Sad Presidency Mag. 
Oe0]^ge Town, 'Madras, D/* 30th Octo^ 
W1928. 


19 ^ 

Criminal P. C., S. 441-f 'Under S. 441 rea- 
sons can be supplied where no reasons are 
given under S. 370 — Reasons already given 
under 5. 370 cannot be contradicted by 
those given under S. 44d. 

Section 441 is not enacted to enable opresi- 
dency Magistrates to give fresh reasons for 
their decisions contradictory to those already 
given ; but to enable them to supply reasons 
where in exercise of their privilege under 
S. 370, they have given no reasons at all. 

[P 120 C 2] 

r. L, Ethiraj and N, Somasnndaram 
— for Petitioner. 

T. S. A7iantarra7na ioY the Crowm 

M. A. T. Coelho and C. 1/. J, Ernest — 
for Respondent. 

Order . — The procedure of the learned 
2nd Presidency Magistrate jia,nnot be 
supported. He dismissed a complainb 
and discharged the accused which he if^ 
empowered to do under S. 370, Criminal 
r. C.. witlioufc giving any reasons. But- 
he elected to give as his reason, that 
there was no legal evidence. This was 
taken up on revision and on tlie face of 
the record the learned Presidency Ma- 
gistrate is wrong and tfiere is legal evi- 
dence, the sworn statement of P. W. 3. 
But the Magistrate submit# a report 
under S. 41 L, Criminal P. C., reiterat- 
ing liis statement tliat there is no legal 
evidence, and recording for the ^first 
time that he disbelieves P. \y. 3. This 
argues groat confusion. of mind because 
if the evidence of P. W. 3 requires judi- 
cial consideration there evidently is 
legal evidence. * 

It seems obvious that at the time he 
discharged the accused the Magistrate 
never directed his mind to the credibi- 
lity of P. \V. 3, because he held that 
tlioro was no legal evidence. 

His subsequent argument is not of 
much use ; in fact S. 441, Criminal P.C., 
is not enacted to enable Presidency 
Magistrates to give fresh reasons for 
tlieir decisions contradictory to those 
already given ; but to enable them to 
supply reasons wher(3 in exercise of 
their privilege under S. 370, Criminal 
P. C., they have given no reasons at alU 
This petition must be allowed and 
further inquiry ordered. The discharge 
is cancelled. * «• 

p.R.S./v.s. Petition allmved. 
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(Sind) 

Bableb, j. C. 

Mahomed JamaP and another — Ac^ 
cased -*-Appellants.^ 

V. 

Emperor — Opposite Party. 

Sessions — Criminal Appeals Nos. 72 
and 70 of 1929, Decided on lObh August 
1929, from order of Addl. City Mag., 
Karachi. 

(a) Penal Code, S. 279 — No danger to 
public, no conviction under S. 279. 

If thero is no danger to the public, outside 
tho car who are using the road no offence 
under ft, ^79 is committed. [P 1-2 L G 2J 

(b) Penal Code, S. 107 — Motor driver 
allowing unlicensed person to drive car — 
Motor driver cannot be convicted as abettor 
under S. 107. 

Where a motor driver allows an unlicensed 
person to drive tho motor car, who injures pas- 
sengers by upsetting the car and who thereby 
is convicted for an offence under S. 3‘^7, the 
motor driver cannot be convicted as an abettor 
under ft. 107 as it cannot be said that he in- 
tended the car should be driven rashly and 
negligently. [P l‘2l C 2] 

• (c) Motor Vehicles Act, S. 16 -- Motor 
driver not specifically charged under S. 16 
— He cannot be convicted under that section 
-Criminal P. C.«S. 242. 

Tho fact that an unlicensed person was 
charged with driving a motor car without a 
licensje and pleaded guilty to that charge is 
not sufficient to justify a Court in convicting 
the motor* driver of having allowed him 
to drive, where ho was not specifically charged 
with that offence under -Motor Vehicles Act, 

[P 122 G 2] 

Gurriaiisin^ J. Shahani — for Appel- 
lants. 

].), N, Cy Sullivan — for the Crown. 

Judgment. — Appellant 1 has been 
convicted of an ollenco under Ss, 279 
and 3d7,I. P. C-, and appellant 2 has 
boon convicted di abetment. 

The facts according to the judgment 
of the lower Court are that on 2nd 
April, appellant 2 started to drive a bus 
from Malir to Karachi at 6 p, ra. After 
he had gone some way along the Malir 
Eoad he gave up his seat to the appellant 
1 and himself sat at the back of the car. 
Appellant 1 who was not a licensed 
driver continued to drive the car and up- 
set it, wit|i the I'esult that some of the 
passeng&rs were injured, {le was, there- 
fore, prosecuted under the sections men- 
tiohed above and convicted. It has been 
contended by* Mr, Shahani on his 
behalf that 8. 279 has no application 
inasmuch as there wtis no 'evidence that 
the appellant was driving ,.the car to 
1930 Cr. C. 16 


the danger of any person using the public 
i’oad. 

This appears to be correct, for if there} 
was no danger to the public outside the/ 
car who were using the road no offence; 
under S. 279 can have been committed.' 
But it appears that tho appellant has 
committed an offence under S. 337 be- 
cause he actually caused hurt to person^ 
in the bus by a rash and negligent act. 
It has been very faintly contended that 
Jiis act was not rash and negligent. But 
there is the evidence on record of Loda, 
a pleader of this Court, and of another 
gentleman who was seated in tho bus, 
that tho appellant was driving tho car 
at a dangerously fast speed and tho speed 
has been described by Ijoda as a speed 
faster then the mail train. That may 
bo an exaggeration, but it is reasonable 
to suppose that tho speed was danger- 
ously fast considering the character of 
tho road. For this reason I cannot inter- 
fere with tho conviction under S. 337. 
Tho sentonco does not seem to bo un- 
duly severe. A motor car is a very 
dangerous machine in the hands of an 
unskilled driver and tho appellant is 
lucky that he has not had to answer a 
far more serious charge. 

The result is that the conviction and 
the sentence under S. 279 against appel- 
lant 1 Mahomed Jamal are set aside but 
his conviction and sentence under S. 337 
are confirmed and ho is directed to under- 
go the unexpired portion of his sentence. 

The offence of abetment, however, asj 
the learned A. P, P. admits cannot hej 
made- out. Appellant 2 certainly aidedj 
appellant 1 in driving the car bub it 
canuoti he said that he intended that it 
should bo driven rashly and negligently. 
If he committed an offence it must be 
one under the Motor Vehicles Act, but he 
has not committed the offence under S. 
107 with which he had been charged. 

The learned A. P. P. had asked me to 
convict appellant 2 of on offence under 
S. 16, Motor Vehicles Act, that is of 
having allowed a person who had no 
license to drive a motor car of which he 
was himself in charge. Mr. Gurdassing 
in reply has urged that his client cannot 
bo convicted of this offence since he was 
not charged with it. 

Section 242, Criminal P. C., directs 
that when an accused appears befcANTa! 
Magistrate, the particulars of the offenoe 
of which he is accused shall be stated 
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to hJm and he shall be asked if be has 
any cause to show why he should nofc 
be convicted; It is clear from the record 
that appellant 2 was not asked to plead 
to a charge of an offence under the 
Motor Vehicles Act. He was charged 
with aiding and abetting accused 1 in 
driving rashly and ^negligently ; and, if 
^the offence under the Motor Vehi- 
cles Act ^ was included in the offence 
with whicdi Ijo was charged he could be 
convicted of tlie "former. But I cannot 
agree that tlie charge of allowing an 
unlicensed man to di'ivo is included 
logically in the charge of abetting his 
driving rashly and negligently. • 
The question then is whether the fact 
that appellant 1 was charged with 
driving without a license and pleaded 
guilty to that charge is sufficient to 
justily me in convicting a])pellant 2 
of having allowed him to drive, though 
lie was not specilically charged with 
that offence. 

In ray opinion, it is absolutely 'neces- 
sary that all these rules of procedure 
should be very strictly followed and, 
therefore, as the law requires tliat, be- 
fore a man can be convicted of an offence 
the particulars of that offence must })o 
stated to him, the appellant cannot bo 
convicted under the Motor Vehicles Act, 
tor certainly the particulars of an offence 
under S. Iff were not stated to him. It 
makes no difference at all that in tlio 
circumstances he could have had no con- 
ceivable defence. 

I am unable, therefore, to convict 
appellant 2 of any offence. And I do 
not think that 1 have power to remand 
the case so that the prosecution may 
have an opportunity of correcting the 
mistake made by the learned Magistrate. 
They must file a fresh complaint against 
appellant 2 if they wish to securo a con- 
viction under the Motor Vehicles Act. 

The conviction and sentence of a]ipel- 
lant 2 are set aside and lie is dii'ectcd 
io be set at liberty. 

v.S./h.k, Sentences modified. 


1930 Cr. Q»ge$ 122 

(Sind) 

Rupchand and BarIjEe, a. j. Cs. 

Murido — xlccused— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Appln. No. 195 of 
1929, Decided on 1st October 1929, from 
judgment of Addl. City Magistrate, 
Karachi. 

(a) Penal Code, S. 75 — Pravioui conviction 
18 years old is no good ground for heavy 
sentence. 

A ronvictiem which is at least IS yoirs old 
cannot by itself form a good round for a hejavy 
Bentoiicc. [P 123 0 1] 

(b) Penal Code, S. 75 — Enhancement of 
sentence should not rest on previous security 
bond when accused is not questioned 
about it. 

In the trial the fact that th'* accused had 
baen called upon to give security for good be- 
haviour oil no less tlian three occasions, was 
taken into co>isirh;ration, from tho police papers 
in aNvarding a heavj sonooiice. The .accused 
was not asked whether ho was bound over as a 
had in ish. 

Held, that it was not proper to rely upon that 
circumstance for enhanceinont of sentence. 

[P 12:i C 1] 

(c) Criminal P. C., S. 32 —Discretionary 
power of Magistrate in awarding sentence. 

Tho law ves-s a discretiontin tho trying Ma- 
gistrate to pass adequate senteuce -in each case 
and it is for him to decide after taking into 
consideration all the pertinent circumstances 
of the case, what should bo the adeejpate sen- 
tence. No rule of thumb can be ‘laid down by 
a higher tribunal as a guide for tin* trying 
^Magistrate in awarding an adotjuat:) s-uitencc, 
Jlerima v. ThonHoUf (1909) Cr. App. Hrp. 315, 
llff. < U? 123 01] 

(d) Criminal P. C., S. 439-^For reduction 
unreasonableness of sentence is necessary. 

A High Court should he satisfied that tho 
sentence awarded is so unreasonable and so ex- 
cessive as to require a rednctiori before it can 
interfero in revision on the qu«*stion of s'*n- 
tence. [P 123 C 2] 

ir. li. (jJiandiramarA — for Applicant. 

C, M . Lnhn - for the Crown. 

Rupchand, A. J. C— The accused 
was put on liis* trial before the Addi- 
tional City Magistrate, Karachi, for the 
olTenco of stealing one shawl worth 
Bs. 8-0-0. It appears that about 5-30 
a. m.. while passing through the Somer- 
s( 3 b Street, the accused removed the 
shawl from complainant’s body while ho 
was sleeping on the public road. At that 
time the accused was not aware that he 
was being shadowed by two policemen. 
WOien ho was arrested he denied posses- 
sion of the shawl whieh he had hidden 
on his person, bub on Wng searched he 
admitted his guilts It was discovered 
by the police that the accused had six 
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previous convicti^s of theft, the last 
being in 1911, and that tho accused bad 
been sent up as a badmash since on 
three different occjwgions and bound over 
in 19K). 

At the trial the accused pleaded guilty 
to the charge and admitted his previous 
convictions. For some reasons ^vhioh 
are not apparent on tho record but 
which may be surmised, the learned 
Magistrate did not ask tho accused whe- 
ther he had been bound over as a bad- 
mash or not. The learned trying Magis- 
trate sentenced him to two years rigo- 
rous imprisonment, taking into consi- 
deration inter alia his previous convic- 
tions and«iadc no rofercnco to tho bad- 
mash i proceedings. 

In appeal, tho learned Judicial Com- 
missioner confirmed the sentence and in 
addition to the grounds referred toby 
the learned Magistrate observed that 
tlie accused had been called upon to 
give security for good behaviour on no 
less than throe occasions and that his 
case did not merit any leniency. The 
accused h^s come to us in revision. 

Now, it IS no doubt true tliat a con- 
(viction which is at least 18 years old 
cannot by itself form a good ground for 
a ho&vy sentence. It is also equally true 
that the learned Judicial Commissioner 
was in error in relying upon the police 
papers sent to the Magistrate showing 
ITttat tho accused had been sent up as a 
[badmash when tho accused had not been 
iquestioned about the badmashi proceed- 
ings. ]n tho absence of an oj)i>ortunity 
having been afforded to him in that ))C- 
balf, it was hardly proper to rely u])on 
that circumstance, for enhancement of 
the sentence. But those two points to 
which our attention lias been drawn are 
'in our opinion not sullicient for us fo 
warrant our interference in revision. 
?ho law vests a discretion in the trying 
Magistrate to pass adequate sentence in* 
each case and it is for him to decide 
[after taking into consideration all the 
pertinent circumstances of the case, 
what should be the adequate sentence, 
[No rule of thumb can be laid down by a 
higher Jribunal as a guide, for the trying 
Magistrate in awarding an adequate sen- 
tence; see the observations of Lord Al- 
verston in Jte^na v. Thornton (1). The 
maximum sentence provided for this 
off, epee was three vA,r8. It is true that 
"‘(i) [1909] Cr. App. 315, ! ^ 


the Magistrate could onlyjttfiict a maxi^ 
mum sentence of two years, but there 
w^ere circumstances which* justified him- 
in inflicting on the accused that sen- 
tence. The accused was not a juvenile, 
and the offence committed by him w^as 
such as could not bo easily detected. 

It is a well recognized rule of xjractice 
that the more deficient in certainty 
the sentence is, the severer it should be? 
Looking to the circumstances cf this 
case it was w^itbin the comjjetence of 
the learned Magistrate to award tho 
maximum sentence which he could im- 
pose. It has been rei>eatedly laid down 
that before this Court would interfere 
in l evision on the question of sentence, it 
should be satisfii d that the sentence wasj 
so unreasonable and so excessive as to| 
require a reduction. Sitting in revisioni 
we are not ]}i‘epared to hold that the 
discretion exercised by tho learned Ma- 
gistrate? in awarding a sonteuce of two 
years which lias been accepted as ju-oper 
by the learned Judicial Cornmis-^ionor, 
is one which can bo interfered with in 
revision. We accordingly dismiss the 
application. 

Bariee, A. J. C. — I concur, 

v.s... in K. A pi)I ication dism isi^cch 
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(Sind) 

Baklke and Kalumal, a. J. Cs. 

*1 .S' H ud'm a I — A ecu sod — Applicant. 

V. 

Empcroi — Opposite Party. 

Criminal Kevn. Appln. No. 107 of 
1929, Decided on 14th August 1929, from 
order of Addl. City Magistrate KaracJii. 

(a) Bombay Prevention of Gambling Act, 
S. 6 — Special warrant must be directed ta 
person by name. 

A special warrant must be a warrant which 
is specially directed to a person by name and 
not one which can be endorsed over to any 
other Police Oflicer of similar rank : 3 S. L, i2. 
50 Foil. [P 124 0 21 

{h) Bombay Prevention of Gambling Act, 
S. 6 — Extraneous evidence to prove special 
warrant cannot be allowed. 

A warrant is not a special warrant if it is 
not on the face of it. a special warrant ; and if 
it is not directed to a special officer, extraneous 
evidence cannot be admitted to prove that it 
was meant to be executed by a Special Police 
Officer personally and only by him. 

[P 124 C 2] 

(c) Bombay Prevention of Gambling Act, 
S. 7 — Special warrant not issued under% 6 
— Presumption cannot be drawn. 

No presumption .under S. 7 can be drawn 



134 Assudomal 1 

where the warrant is not a spscial warrant 
issued under S. 6 of the Act. [P 124 C 2] 

Mptiram I^anmal — for Applicant, 

0. M. Loho — for the Crown. 

Judgment. — The applicants have 
been convicted by the Additional City 
Magistrate, Karachi, No. 1, under Ss. 4 
and 5, Prevention of Gambling Act and 
Nos, 2 to under S. 5, Gambling Act. 
They have applied to tliis Court for 
revision of the convictions and sen- 
tences. 

This case was tried summarily by the 
Magistrate and no appeal lies against 
the sentences. 

The facts as they appear from the judg- 
ment are that Sub-Jnspeefcor Abdul Latif 
learnt that applicant 1 Assudomal 
had started a gambling house at Kea- 
mari. He made inquiries and then 
obtained a search warrant under S. 6, 
Gambling Act, and raided Assudomal'^s 
shop after midnight on 25th March 
1929. He found the eight applicants 
in the shop sitting on chairs round a 
table and playing cards. He arrested 
them and a pack of cards and a two anna 
inece which he found on the floor. Be- 
sides this evidence and that of the 
mashirs the prosecution called the infor- 
mant Ghulam Mahomed wlio deposed 
that he had boon to Assudomal’s shop to 
gamble at 11 p. m. the same night and 
that he had gambled there and that 
Assudomal was taking “Nal,’* The 
learned Magistrate held that there was 
a presumption under S. 7 tliat the house 
was being used as a common gambling 
house and the poi'sons found there were 
present for the purpose of gambling; 
and apart from this presumption he 
held on the evidence that it had been 
proved that the accused w^ere gambling 
and that accused 1 was taking *‘Nal.*’ 

Mr, Motiram who has appeared for all 
the applicants has contended 'that no 
presumption should have been drawn 
from the fact that the warrant was 
issued because, firstly the warrant was 
not a special warrant issued under S, 6 
of the Act, and, secondly, that the house 
in which the applicants bad been found 
playing cards had not been clearly de- 
scribed in the warrant. 

This second point does not seem to us 
to be one of substance. The warrant 
au^orfeed the Sub^Inspector, Keamari, 
to ^rch the shop ‘^Yerhomallssardas, 
Genei-al Merchant, Jackson Bazar, K^ft- 
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mavi.** Verhomal hal three shops in 
that neighbourhood, a general shop, 
and adjoining it a flour and grain shop, 
and also a Pan Biw shop. And it is 
contended tliat because he had* three 
shops the description ‘ given in the war- 
rant is vague. But, as has been pointed 
out by the learned Magistrate, though he 
had three shops he had not got three 
general shops. And it is perfectly clear 
that the shop raided was a general shop 
because there was a sign board at the 
door of the shop. AVe think that the house 
was described with sufficient accuracy. 

On the other x)oint, we are unable to 
agree with the learned Magistrate. 
The warrant was issued to the Sub-In- 
spector, Harbour Police Station, Keamari. 
Now there arc throe Sub-Inspectors at 
the Harbour Police Station, Keamari, so 
prima facie this warrant was not special- 
ly directed to any one Police Ofiicer as is 
required. A special warrant must be a 
warrant which is specially directed to 
a person by name and not one which 
can be endorsed over to any other 
Police Officer of similar rank: vide 
Emperor v. Miihu fl). It follows tliat 
this was not on the face of it a special 
warrant as it could have been executed 
by any of the three Sub-Inspectors. * 

It has been contended that inasmuch 
as the Sub-Inspector who obtained the 
warrant himself executed it, the pro- 
visions of the law have beep sullicientl^ 
satisfied, that is to say, that a warrant 
which is given to a Police Officer per- 
sonally and executed by him, is a special 
warrant. But we do not think that^ 
this argument is valid. In our opinioni 
a warrant is not a special warrant if it, 
is not op the face of it a special warrant; 
and if ’it is not directed to a specialj 
officer, extraneous evidence cannot bel 
admitted to prove that it was meant to, 
he executed by a Special Police Ofiicer; 
Iiersonally and only by him. 

Since the warrant in this case was not 
a special warrant it follows that thel 
learned Magistrate was not entitled to 
draw any of the presumptions mentioned 
in S. 7 of the Act. But we findi^that in 
this case there was sufficient evidence 
apart from the warrant to shovv' 'that 
the house was being used as gambling 
house. The eight applteknts ^ete ac- 
tually found gambling and there was 

(1) [1909] 3 8. 86=2 I. 0. 871=»lO 

Or. L. J. 8. 
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direct evidence oflone witness on oath 
that applicant 1 wl^o was the owner of 
the shop had that ni«jht been making a 
profit out of the gambling by taking 
*Nal.’^ It has been urged that we 
should not accept this witness* evidence 
inasmuch as he was an informer, a had 
character and xmworbhy of credit. But 
the learned Magistrate who believed 
him must have taken his character into 
consideration and it is only very rarely 
that this Court will, sitting as a Court 
of revision, go into questions of fact 
and reverse findings of fact of the lower 
Courts. . We see no reason to do so in 
the present application and therefore 
we dismisj^ this application. 

v.S./r.k. Application dismissed. 
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(Sind) 

PEHCtVAL, J. C. AND ASTON, A. J. C. 

Emperor 

V. 

Badalmal — Opponent. 

Criminal Ref. No. 222 of 1929, Deci- 
ded on 19tk September 1929, made by 
the Sess. Judgef Sukkur. 

Penal Code, S. 193 — False evidence given 
on solemn oath — Retraction of false evi- 
dence* on detection of fraud — Intention not 
to give false evidence cannot be inferred. 

Where the accused retracts his false state- 
luents, made on solemn oath in a witness box, 
only when ho discovers that his fraud has been 
dstocted, no Coprt can infer from the sub- 
sequent correclion or retraction that there is 
no intention So give false evidejice: 19 Bom. 
L. R. 61; 4 S. L, E. 255; 16 0. C. 81; 26 Mad. 
55 aiid (1864) W. R. 10, DisL [^’126 C 1] 

C. M» Lobo — for the Crown. 

D. Punwani — for Opponent. 

Aston, A. J. C. — This is a reference 

by the learned Sessions Judge, Sukkur, 
w'ho has forwarded the record and pro- 
ceedings in the case of Crown v. Badal- 
mal who was tried by the City Magis- 
trate, Sukkur, for an offence of perjury 
under S. 193, 1. P. C, and sentenced to 
suffer rigorous imprisonment till the 
rising of the Court and to pay a fine of 
Rs. 100 or in default to three months* 
rigorous imprisonment. - 

The f^cts of the case briefly are that 
one Dostali and two others were charged 
under Ss. 457/380, 1. P. C, with an of- 
fence relating to the theft of bullocks. 
The accused asised for a summons to one 
Kishnomal Sabhagomal as a defence 
witness. . On 19th September 1928 the 
Court peon called the name of Eishnomal 


Sabhagomal and in responsetothe call the 
respondent Badalmal, son of Sadhumal 
entered the Court, stepped into the wit- 
ness-box and declared on solemn affir- 
mation that he was Kishnomal, son of 
Sabhagomal and gave evidence with 
regard to the alleged offence. He de- 
posed to the fact that Idoo gave Dos- 
tali a bullock and a cow with a calf*, 
that Dostali came to him and asked for 
pen and ink and that after 15 minutes 
Dostali took him to sign the receipt and 
he attested the receipt, that Sher Ma- 
homed stood surety for both Dostali and 
Tdoo, and for the cattle and receipts 
were written near a Kandi tree outside 
the Tialpir Shrine. During the trial of 
the case the complainant was sent to 
fetch the bullocks and the further de- 
position of the witness was suspended. 
On the return of the complainant he in- 
formed the Court that the respondent 
Badalmal was not Kishnomal son of 
Sabhagomal. The respondent realizing 
that his fraud had been discovered con- 
fessed to the personation and admitted 
that the evidence which ho had given 
was false. Complaint was filed against 
him under S. 193 and ho was tried by 
the learned City Magistrate, Sukkur. 
The learned Sessions Judge recommends 
that the sentenee may be enhanced and 
that Badalmal may bo sentenced to a 
substantial period of imprisonment. 

Several rulings have been cited on 
behalf of the respondent which lay down 
that a deposition of a witness must be 
regarded as whole: Pandu v. Nawqi, In re 
(1). There it was held by Batchelor, J. 
and Heaton, J. that it was not desirable 
to subject an accused to a prosecution 
for perjury wdio had been deliberately 
making a number of false statements on 
oath and when subsequently confronted 
with the evidence of his Karkoon had 
retracted his former statements. In 
Soni V. Emperor (2) it was^held that it 
was inadvisable to prosecute a man for 
coming to his right mind. This case 
was cited with approval in Lachnii 
Narain v. Emperor (3) where it was 
laid down that a prosecution for perjury ' 
was undesirable when the witnesses 
correct themselves. In Palani Palaan, 

(1) [1917] 19 Bom, L. B. 61=^9 i. O. 

Or. L. J. 480. 

(2) [1911] 4 S, L. E. 255 *= 11 1. 0. 58l 
Or. L. J. 397, 

' (3) [1913] 16 0, a 8Xw:19‘I. 0. 712 = 14 
Or. L. J. 280. 



m 


AtjI MaBoj^bd V, Emfebob (Kalumal, A. J. C.) 


19^ 


In re (4) fehe Madras High Court 
pointed out that a subsequent correc- 
tion or retriction may negative the 
intention to give false evidence. In 
(1S64) TK, JS. 10 it was held that wit- 
nesses should have a locus penitentiae. 

It seems to me that a distinction is to 
be drawn between those cases where a 
a^itnoss either through stress of skilful 
cross* examination or from other circum- 
stances wliilo under examination in 
the witness box makes false statements 
whicli he soon afterwards retracts in the 
course of his deposition and tlio case of 
a man whe deliberately, wilfully and in- 
tentionally enters tlie Court with tlfe 
intention of giving false evidence and 
retracts his statement and admits that 
his evidence is false only when he is 
jfound out. The learned Magistrate in 
this case has held that the accused only 
retracted his false statements when he 
discovered that his fraud had been de- 
tected. It is clear that in a case of this 
kind, no Court could infer from the sub- 
sequent correction or rots faction that 
there was no intention to give false evi- 
^denco. The crime was serious and in- 
tentional and we agree with the learned 
Sessions Judge that a substantial period 
of imprisonment is necessary. 

We therefore add the sentence four 
months rigorous imprisonment to the 
sentence of line inflicted by tlie learned 
Magisti’ate. We set aside the sentence 
of one day's simple imprisonment. 

V.S./r.K. Hentence enliancpch 

(4) [1903J 20 Mad. 55. 

1930 Cr. Cases. 126 

(Sind) 

Barlee, J. C., and Kalumal, 

A, J. C. 

All Mahomed and Accused 

—Applicants. 

v. 

iJmpcror— Opposite Party. 

Criminal Bevn. Appln. No, 188 of 
1929, Decided on ISth August 1929, 
from order of Spl. First Class Magis- 
, fcrate, Karachi. 

f») Crimifial P. C., S. 239 (d)'— Circula- 
thm af defamatory statements about same 
matter by father and son-^Joint^trial under 
& (4l| is competent* 

potb the fathoit and son aesociato 
- together Circulating on dlieretit ofecasions 
the«deismatory statement the dhjeot of both 
being to defame a person about tihe $9itap mat- 
ter a joi^it trial ie competent udde* S. 2^ (d)-.* * 

[PX37 0 2] 


(b) Criminal P. C., S.|233^ — Charge nd* 
clear as to which distinct incident it al- 
ludes— ’Such charge ia not In compliance 
with S. 233. 

Whore there are as maaiy as seven .iustaiices- 
when the complainant is said to haae been 
defamed and it is not clea^ from the charge 
as to which incident each one of the two ac- 
cused was called upon to meet the accused 
cannot be said to have had an opportunity -tO’ 
meet the charge as required by law, nor can 
such a charge be in compliance with S. 233 ; 
11 Cal lOG, Rd. on ; 30 CaJ. 102, Itef, 

[P 128 0 3] 

(c) Criminal P. C., S. 537 — Disregard of' 
compliance of S. 233 cannot be remedied 
by S. 537. 

Disregard to the provisions of S. 233 is not 
an irregularity that can bo remedied by S. 537 
but is altogether illegal : 20 All. 195 and 33 

Cal 295, Fall. JiV 128 C 1] 

Vartahrai I), Punwani — for Appli- 
cants. 

M. Lohij — for the Crown. 

Kalmual, A. J. C. — This is an ap- 
plication in revision asking us "to set 
aside the convictions and sentences 
]}assed against tlio ai)plicants father 
and son under B, 500, 1. P. C., senten- 
cing each o[ the api>licants to a Jin© of 
Ks. 200 or in default to siit^ei’ simple 
impiisonmont ivu* two months, by Mr. 
W. M. Hassanally, Special First Class 
Magistrate, Karaclii. An apj)oal was 
tiled against the sentences in the Judi- 
cial Commissioner’s Court on its Ses- 
sions Side but the same was rejected 
and the sentences confirmed. 

Both the accused and the complaihl 
ant belong to one Jamait or* goldsmiths 
belonging to Cutch residing in Karachi* 
TJicre are two factions in this Jamait 
ibe accused belonging to one faction 
and the complainant to the other fac- 
tion. It appears that Ibrahim, son of 
Ali Mahomed, one of tliO accused lodged 
a complaint against the brother of the 
complainant in Cutch in connexion w’ith 
c»rnamer.ts said to have been stolen by 
complainant’s brother from the posses* 
sion of one Hirbai, a relation of the 
complainant, with whom the same bad 
been deposited. The complaint w^as 
dismissed. It is said that taking ad- 
vantage of that complaint the accused 
between 7th and 11th June 1928 circu- 
lated a story m Karachi to the effect 
that Ibrahim, son of Ali MahonjjeA,' son 
of one of the accused had filed; a com- 
plaint -against a brother* ol the com- 
plainant and that immovable property 
of the brother of th% complainant had 
been attached and that the shop of th a 
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<;omplainanfi af; K{|rachi would soon be 
attached. The two complaints filed 
in Karachi by Mil%o tho complainant 
one against Ali Ma^homed and another 
against his son Ismail show that these 
clefarnalory statements were made to 
several people in Karachi on some oc- 
casions by Ali Mahomed and on other 
occasions by, his son Ismail. Tho com- 
plainant on account of such statements 
circulated by tho accused sufTorod in 
reputation and in business inasmuch as 
some of his customers withdrew from 
him gold -deposited for making orna- 
ments while others wIjo had dealings 
with him refused to give him credit. 
Tlie defouco to theso complaints was 
that one Adam was given tho above said 
{defamatory) information by tho com- 
plainant himself and that he had circu- 
lated the same in tho bazar and not 
the accused. 

The cases against both the accused 
as requested by their counsel wore 
consolidated with tho result that there 
was only one trial. This was evidently 
done under S. 239, Cl. (d), Criminal 
P. C. ^ 

After the evidence for tlie complain- 
ant had boon recorded sliowing that the 
accused had made statements of tlio 
kind abovd stated to diiTorent people on 
different occasions sometimes by one 
accused and sometimes by the other 
VTetwoen 7th and llth June 1928, a 
charge wa^ framed against both the 
accused to the following effect : 

That boliweoii the 7th and llth Jiino last 
at Karachi yon both matin or publislied tho 
following imputation cojicoruijig Moo^a sou 
of Ynsif to wit that you or Xbraliim snii of 
All Mahojned had ^ot tho property of ^loosa 
attfliohod in Cutch and that you or Il)ra]iiin 
had obtained an order of attachrnont against 
Moosa’s property at Karachi and that his 
Karachi property would also bo attaohed in 
2 or 3 clays’ time or words to that cITect ’in- 
tending to harm or knowing or having reason 
to beliovo that it would harm the reputation 
of tlio said Moosa Yusif and thereby. -eom^ 
mitted an offence punishable iindors s. 500, 
I. P. C. ” 

The accused thereafter led evidence 
mainly to prove that they could not 
have nJade a statement .defamatory of 
the nature above said to Adam who was 
ndt on visiting terms with them. The 
Magistrate cotivicted both the accused 
of the offence of defamation and sen- 
tenced i^ach to pay ft fine of Es. 200. 

The first contention raised against the 


Conviccion and sentences is that the 
joint trial was bad, and that, therefore, 
the entire proceedings vi^era vitiated. 
This contention in our opinion is un- 
sound as S. 239, Cl. (d), Criminal P. C., 
one contemplates joint trial. of more than 
one accused of the nature in question of 
offences committed in the course of the| 
same transaction. The samo transac-i 
tion implies oneness of purpose : seej 
Woodimrd v. Emperor (1) ancl this asi 
alleged does exist in this case, the ob-| 
ject of both the accused being to de- 
fame the complainant about the same 
matbor. Both the hither and son seem 
te 'liavo .been associated together in 
circulating on different occasions the 
statoment above referred to. This ob- 
jection, therefore, on behalf of the ac- 
cused must fail, 

Tho noxt objection is that tho charge 
against each of the accused lacks in 
necessary ])articulars that ai’O required 
by law and that this has prejudiced the 
accused. There is no doubt that both 
tlio accused as disclosed in the evi- 
dence made defamatory statements to 
tho samo effect accused 1 having made 
it on throe occasions and accused 2 on 
four occasions to different xieople. There 
is equally no doubt that each such state- 
ment was defamatory and if proved 
would constitute a distinct offence of 
defamation. It appe^ars, however, that 
the Magistrate was under tho impres- 
sion that defamatory statements in 
effect tho same though made on differ- 
ent occasions to different people, how- 
cvor^-constitute one offence on tho part 
of oacli of the accused. It is this wrong 
impression probably that is responsible 
for the cirargo framed as it was done in 
this 'case in the lower Court. The 
charge is silent asito the occasions when 
the sabernont complained of was made 
by accused 1 and is equally silent as to 
the occasion wlicn it was made by the 
other accused. There is nothing in the 
charge to show (there being as many as 
seven occasions) whicli of these state- 
ments tho accused were asked in the 
charge to meet. This must have neoos* 
sarilv led to the prejudice of the ao^ 
cused in defending the case against 
them. Cf. Behari Mali ton v. Queen 
presH (2). There were as many as seven} 
instances when the complainant is naidl 

irf A, I. rT 1925 Sind 233=18 8. L. B. m ' 
(2) [1885] llOftLloe. - 
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k> baye been defamed. It is not clear 
at aU in the charge as to which mci- 
dent, was each one of the accused 
called upon to meet. In the absence of 
such information in the charge the ac- 
cused could not be said to have had an 
opportunity to meet the same as re- 
quired by law, nor can such a charge 
be in compliance with S, 233, Criminal 
C. The Magistrate has convicted 
each of the accused of one offence and 
not of more than one but there is noth- 
ing absolutely to show either in the 
charge or in the judgment to what 
statement eacli of the accused is guilty 
of. The judgment, in other words, is 
silent as to the occasion when defama- 
tory statements of which the accused 
have been found guilty were made. The 
charge is, therefore, in the x^’esent case 
vague and indefinite in that respect. 
Reading Ss. 221 to 223, Criminal P. C., 
there could be no doubt that the object 
underlying is to eruiblo the accused to 
know with accuracy and certainty and 
with the greatest precision X)ossiblo 
what acts tlioy have committed. S. 233, 
Criminal P. 0., rcjquires a separate 
charge to bo framed in rosi^ect of each 
offence. In the x^i^esent case, tJiis has 
not been done. As held by the High 
Courts of Allahabad and Calcutta dis- 
regard of the i)rovisions of S. 233, Crimi- 
nal P. 0., is not an irregularity that 
could be remedied by S. 537, Criminal 
Pi C., but is altogether illegal : Em- 
peror V. Fattu (3).P«?Y.^ Naih Sircar v, 
Emperor (4). 

In a defamation case reported in 
Bishwanath Das v. Eeshab Gandkahanih 
(6) it was held that the charge was 
$> proper charge inasmuch as it idid nob 
set forth the particular occasions on 
which defamation was said to have 
been committed so as to give the ac- 
cused person an opportunity of defend- 
ing himself with reference to each act 
alleged to have been committed by liim. 
In my opinion, therefore, error in the 
charge has vitiated the entire trial with 
convictions following. Even if S, 537 
applies to the present case, I have no 
doubt that the accused have been preju- 
diced as they were deprived of an 
opportunity of meeting specific defama- 
tory statements complained of, . Under 
tli^ circumstanced we set nside the con- 
viction and sentences and direct that 
the accused be reiundad amounts they 


have paid. We send,^ accordingly, the 
case back for trial according to law in 
view of the above remarks. 

Barlee, J, C. — I a^ree with the pro- 
posed order. 

The complainant alleged that the 
two accused had between them com- 
mitted no less than seven offences 
and there was no legal obstacle to 
their being tried jointly for all these 
seven offences if they were considered 
to have been committed in the course 
of one transaction. But as a matter of 
fact after recording the evidence about 
seven offences the learned Magistrate 
framed a charge which reads as if it 
was a charge of one offence.* The ac- 
cused led evidence which was directed 
against the charge of one particular 
offence that one of them had jmb- 
lished a libel to a man called Adam 
The Magistrate then convicted the ac- 
cused holding that even if they had not 
imblished the libel to Adam, there was 
evidence that they had xmblished it to 
others. It seems to mo that it is very 
difficult to say in these circ5Um8tances 
that the accu^’od have been convicted of 
the offence with which they were 
charged . 

I agree that this case should go back 
to the Magistrate who should frame a 
clear and a specific charge or charges of 
the offences for which in his opinion 
there is a x)rima facia evidence and 
should give them an opx)ortuiiity of 
defending ‘themselves as regards each 
charge. 

v.s.'K.K, Case'sent hack. 


(3) [1908] 2S All. 19.5:^(1908) A. W. N. 231. 

(4) [1906] 33 Cal. 29.5a2 C. L. J, 610. 

(6) [1903] 80 Cal. 402»=7 C. W. N'. 74. 
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(Lfibore) 

Bhibe, J. 

Arjan Accused — Appellant. 

Emperor — Party. 

Criminal Appeal No. 821 of 1929, De- 
cided on 11th November 1929. 

Penal Code, S. 124‘A — Writer can discuts 
policy of Government but attributing base 
motives to Government amounts to offence. 

It is of course opon to a writoi* to criticize 
any policy of tho Govornrnent as permitted by 
Explauations to S. 124- A but if he proceeds to 
attribute base motives to Government of having 
deliberately ruined the subiecta etc., ho will he 
liable to bo punished under S. 124- A. 

Where tho article -.s a whole is calcubitod to 
bring tho B^ritish Imporialists, whose policy is 
criticised, into hatred and contempt and there 
are clearly references to tho acts of Government 
of India leading to ^the iiiforeneo that tho 
Government of India is included among tho 
Imperialists an offence under S. 124-A is com- 
mitted.^ [P 129 C 2] 

Mazhar All Azhai — for Appellant. 

Bam Lai — for the Crown. 

Judgment. — Tlie appellant Arjaii 
Singh, editor, printer and publisher of 
an Urdu Journal named “Kirfci” has been 
convicted® in tjiis case under S. 124-A, 
I. P. C., in respect of an article beginn- 
ing with the words. “We are going to 
witnjsss tho spectacle of a Great War,” 
which appeared in the issue of that 
paper of January last and has been sen- 
tenced to rigorous imprisonment for a 
year. 

The writer discusses the situation on 
the Indo-Afghan Frontier in these days 
and tries to show that a Great War is 
likely to be the outcome of the British 
Imperialist policy. He accuses tJie Bri- 
tish Imperialists of having incited and 
helped the tribesmen on the Frontier 
against their King and warns Indians 
against lielping the Bi’itish in tho I'ortli- 
coming war as the British rule in India 
has ruined them and as they only got 
bullets in the Jallianwala Bagh, in return 
for the services rendered by them during 
the Great War. 

Taking the article as a whole there 
seems no doubt that it is calculated to 
bring the British Imperialists, whose 
policy rs criticised into hatred and con- 
tempt. The only point* which needs 
consideration is whether the **Imperia- 
lists” as referred to in the article may 
be taken to include the “Government 
established by law# in British India”. 
The learned counsel for the appellant 

1930 Or. C 17 & 18 
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has argued that the article only refers to 
the policy of the British Cabinet and 
not of the Government •£, India and 
hence it cannot fall within the T)rovi- 
sions of S. 124-A, I. P. C. But, on a 
careful perusal of the article, I am unable 
to accept this contention. The language 
of the article is somewhat guarded, but 
there are clear references in the article 
to tho acts of the Government in India 
which leave no doubt th«‘it the Govern- 
ment of India is included by the writer 
amongst the Imperialists whose policy 
ho is criticising. At the very outset, 
the writer says that the war, wliich is 
about to break out on the Frontier is 
merely for safeguarding the British Im- 
perialism “which is destroying and ruling 
us and which is making us poor and 
X^onniloss every day”. In the second 
paragraph he refers to tho tragedy of 
Jallianwala Bagli whicli could not in 
any sense he considered to bo an act of 
the British Cabinet. Further on, the 
writer refers to the bomb thrown on 
tho occasion of ilie Dusohra festival at 
Lahore, and suggests that it was thrown 
merely to incite Hindus and Mahome- 
dans to fight with one another. This 
also appears to refer clearly to tho policy 
of tho Government of India and not of 
the Cabinet in England. In tho end 
the writer refers to the slow recruitment 
for the impending war referring again 
apparently to the recruitment in India. 

The above references seem to mo to 
leave no doubt that the Government 
established by law in British India is asi 
much- the object of the attack as the| 
Imperialists in England. It is, of course 
open to a writer to criticise any policy 
of the Government as permitted by thej 
explanations to S. 124-A, hut if he pro- 
ceeds to attribute base motives to| 
Government and accuses Government of 
having deliberately ruined tho subjects 
etc., he will be liable to be punished 
under S. 124-A, I. P. C.: cf. Qiieenl 
Empress v. Bamcliandra EarayaniX)} 
In the present instance the writer warns- 
Indians not to help the Imperialists, 
not because Imperialism itself is objec- 
tionable, but because British Imperialism 
has destroyed and ruined Indians and is 
rendering them poor and destitute every 
day, and because the Indians got no 
reward for their services during the 
Great War, except ihe bullets at Jallian- 
(1) [1898r22 Bom." 152. 
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wala/' The passages in which fche writer 
refers to the policy of ‘'Divide and Buie” 
and i^ggests .that a bomb was delibera- 
tely thrown on the occasion of the 
Dusehra at Lahore, to create dissentions 
between Hindus and Musalmans are 
equally mischievous. These passages are 
clearly calculated to excite disaffection 
towards the Government established by 
taw in British India and come within 
the scope of S. 124-A, I, P. C. 

Taking the article as a whole, how- 
ever, tlie sentence appears to be rather 
severe. 1 accept the appeal to the ex- 
tent of reducing the sentence to rigorous 
imprisonment for the period already 
undergone. 

K.M./b.K. Order accordingly. 

'Ja 1930 Cr. Cases 130 

(Calcutta) 

Eamkin, C. J., ANT) C. C. Guose, 4. 
Osman Gani Mistry and others — Ac- 
cused — Appellants. 

V. 

Emperor — Opposite Party. 

^ Criminal Appeal No. 191* of 1929, De- 
cidod on 23rd August 1929. 

^ (a) Criminal^ P. C., S. ,^154 — Person of 
accused’s party going first to Police Station 
and giving information of offence Real 
complaint though lodged later on cannot be 
kept aside and only made use of under 
Criminal P.C., S. 162. 

The proposition that, because a person of the 
part^' of the ^iccused goes first to the Police 
Station and says that some of the complainant’s 
party has committed an offence, the real com- 
plaint lodged later on under S. 154 against the 
accused must be kept off the record save ou 
terms under S. 162, is one which cannot be 
judicially approved. [P 131 C 1] 

(h) Criminal P- C., S. 410 — Question whe- 
ther statement made to police officer is 
under S. 162 or is made by way of complaint 
under S« 154, is one of fact. 

It is a question of fact whether a statement 
made to a police officer in the course of an in- 
vestigation comes under S. 162 or is made by 
way of complaint to commence an investigation 
under S. 164. [P 131 C 1] 

Suresh Chandra TaluMar — for Appel- 
lants. 

.Anil Chandra Boy Choudhury — for 
tbe Crown. 

Itankin, C. J, — In this case 11 ac- 
were put upon their trial before 
thif; Sessions Judge and a jury. 

jbaye bieeb found guilty by a majo- 
; Of three to two and they have been 
bonvieted by tl^ leaiined Judge. The 
case aroee out of an affray which ap- 
pears to have ocii^rred in connexion 


with a dispute as to who had tbo right 
of possession of certain agricultural land. 
The occurrenoe took place at three or 
four o’clock in the afternoon of 22nd 
July 1928. The learned Judge in his 
charge to the jury has described t&e oc- 
currence which would appear to show 
that both tlie complainant party and the 
accused party were present. Many of 
them woi’e armed and so far as the com- 
plainant’s party was concerned, they 
were in possession of one gun and a 
member of the party of the accused was 
shot with it. Tlie questions for the 
jury have boen vory lucidly and elabor- 
ately set forth in tlie charge. The lear- 
ned Sessions Judge has explained 
most satisfactorily the importance 
of the question of possession. He 
lias shown to the jury that unless they 
find that the complainant’s party were 
in possession they cannot find the com- 
mon object of the charge under 147, 
Criminal P. C. and also they would 
have to consider the serious question of 
private defence. Upon reading the 
charge as a whole it does not appear to 
me that any objection of a sefious kind 
can be taken to it. In the end Mr. 
Taluqdar for the accused persons lays 
stress upon the objection which he 
makes to the way in which the learned 
Judge has dealt with the question as 
what is the first information report. 

In this case it would seem that the 
affray having taken place m the after- 
noon of 22nd July the first person to lodge 
a complaint within the meaning of S. 154, 
Criminal P. 0. was one of the accused 
party. He made no complaint of any- 
thing having been done by his own 
party, but ho complained that the com- 
plainants had assaulted them. The 
next day that is, on 23rd July, it appears 
that the complainant’s party two of 
whom were badly wounded went to the 
hospital and before they went there 
they informed the constable at the 
police station that three people had 
been injured. It would appear that they 
went nearer to the Falta Police Station 
than the Diamond Harbour Police 
Station, At about 2 o’clock one * of 4 the 
party went to*the former Police Station 
and could not find the officer-^-oha»ge 
and accordingly he went back to the 
hospital and next morning that is, on 
24th, he came to ^Falta Police^ Station 
to see the officer-in -charge anjdi^ 'made a 
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<5omplaiiit under S. 154, Criminal *P. 0. 
At the trial the learned Judge has 
treated this as the fiAt information re- 
port for the purposes of the present case; 
the others have not been treated as the 
first information report. The question 
which has been raised by Mr. Taluqdar 
is whether the counter-information of 
22nd July is not the first information 
report which would prevent that of 24th 
July being received in evidence, save at 
the instance of the defence, by reason of 
S. 162, Criminal P, C. In my judgment 
the contention of Mr. Taluqdar is not 
■sound on the facts of this case. The 
Ifirst information report which is to be 
idealt with properly under S. 154, Crimi- 
nal P. C. is a different thing from the 
statements made to a i)olico officer in 
the course of an investigation such as 
are brought wdthin S. 1G2, Criminal 
P. C. I do not assent to the proiiosition 
that because a person of the party of the 
accused goes first to the i)olice station 
and says that some of the complainant's 
party has committed an offence, the real 
complaint i^ainst the accused must be 
kept off the roiord save on terms under 
S. 162, Criminal P. C. It is a question 
of fact whether a statement made to a 
police-officer in tlie course of an investi- 
gation in such cases comes under S. 162 
or is made by w^ay of complaint to com- 
mence an investigation under S. 154. 
Thfe two matters are dealt with differ- 
ently in the Oode. One says that even 
if the statement is reduced to writing, 
is not to be signed whereas the other 
statement is to bo reduced to writing 
and is to be signed. 

In my opinion the first information 
%vithin the moaning of the Code which 
applies to this particular trial was the 
document of 24th July which has been 
properly treated as the first information. 
In these circumstances I am of opinion 
that the appeal fails and must be dis- 
missed 

The accused must surrender to their 
bail and serve out the unexpired portion 
of their sentences. 

C. C. Ghose. J. — I agree. 

V.S?/k.K. Appeal dismissed 
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(Calcutta) 

Rankin, 0. J. and Pattkeson, J. 

Dahiruddin Mohammad and others — 
Accused — Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 1010 of 1929, 
Decided on 15th August 1929. 

(a) Criminal P. C., S. 144 — Temporary* 
orders may be made without there being 
real danger — It must be proved that disobe- 
dience of accused would have caused breach 
of peace — Penal Code, S. 188. 

Section 144 makes provision for a contingency 
that local and temporary orders may, at times, 
be made without there being a real danger of 
brdUch of the peace or other reason justifying 
it. •Accordingly under that section it has to bo 
proved that the accused not merely disobey^od 
the lawful order but that the act of disobe- 
dience was such as caused or involved the risk 
of a breach of the peace or other danger or 
trouble. [P 1S2 C Ij 

(b) ' Criminal P. C., S. 144 — Trying Magis- 
trate passing order under S. 144 within 
jurisdiction — Expiration of period of order 
— High Court will not send back matter for 
rehearing— Criminal P. C., S. 439. 

Where the High Court finds that the trying 
Magistrat!^ has jurisdiction to pass an order 
uiiflor S. 144, it will not send back the matter 
to the Magistrate, notwithstanding that the 
order has expired, so that he may begin the 
proceedings again, as regard's the accused’s 
showing cause against the order : 13 C. W, N. 
195 ; 20 C. W. JV. 758 ; 20 C. W. N. 981 ; 23 
C. ir. N. 145 and A. I, B. 1928 Cal. 446, Hef, 

[P 132 C 2] 

Mirtyunjoy Chatter ji and Debabrata 
Mukherji — for Petibionors. 

Rankin, C. J . — In this case an order 
was made under S. 144, Criminal P. C., 
prohibiting the petitioners from exer- 
cising any act of possession in respect of 
a certain fishery. The Magistrate made 
this order on the basis of a police'reporfc 
and that police report did state that a 
serious breach of the peace was likely to 
take place unless such an order was 
made. Thereupon the i)etitioners ap- 
I)lied to the Magistrate to show cause 
against the order. In the meantime a 
complaint had been preferred against 
the petitioners for a breacli of the order 
and the Magistrate for that reason re- 
fused to proceed as he is directed by the 
section to do and to give the petitioners 
proper opportunity of showing cause 
against the order. The petitioners' case 
appears te be that they could have 
shown to the Magistrate’s satisfaction' 
that there was no likelihood of a breach 
of the peace. The petitioners went on 
appeal to the District Magistrate whb 
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rejected their petition. They accordingly 
have come to this Court in revision and 
ask us to 6et aside the order. By the 
time wo are dealing with it the order 
has expired and is now of no effect. 

Mr. Chatterjee on behalf of the peti- 
tioners baa referred us to certain cases 
in which this Court has set aside an 
jarder of this character notwithstanding 
that it had expired by lapse of time : 
see the cases oi J, A. Thomson v. Em- 
peror (l); lUshessur v. Emperor (2); 
Chandra lianta v. Emperor (S)] Chandra 
Nath V. E, /. El/. Go. (4); Bam Gopal v. 
Narayan Das (5). So far as the actual 
order itself is concerned I am not of opi- 
nion that that order was without juris- 
diction. It is true that one may doubt 
whether it would not have been better 
to proceed under S. 145, Criminal P. C., 
or to proceed under some other section. 
But on the plain terms of S. 144 it is 
impossible to hold, in mv views tliat the 
order is without jurisdiction. These 
petitioners have been prosecuted under 
S. 18B, 1. P. C. and the policy of tlie 
jlegislature with reference to section is 
to make provision for a contingency that 
local and temporary orders may, at 
times, be made witliont there being a 
real danger of breach of the peace or 
other reason justifying it. Accordingly 
under that section it has to be proved 
that the accused not merely disobeyed 
the lawful order but that the act of dis- 
obedience was sucli as caused or invol- 
ved the risk of a breacli of the peace or 
other danger or trouble. It ai)pears to 
me, therefore, that if the petitioners in 
this case are in a position to show that 
by fishing or by doing what they were 
forbidden to do no risk of a breach of 
the peace was occasioned they w^ould 
have a complete defence to the proceed- 
ing. 

We are asked to send the matter 
back to the Magistrate notwithstanding 
that the order has expired so that he 
may begin the proceedings again, as re- 
gards the i)etitioners' showing cause 
against the order. I cannot find that 

(1) U909] 13 C. W. N. 196=4 I. C. 590’:^5 
M. L. T. 96. 

m [1916] 20 C. W. N. 758=84 I. C. 312=24 
. 0. L. J. 272. 

(8) [1916] 20 C. ^Y. N. 981=86 I. C. Ii4==:17 
Cr. L. J. 46#. 

(4) 93 0. W. N. 145=47 I. C. 808=28’ 

0. L. J. 483, 

(5^ A. I, B; 1928 Cal. 446=55 Cal. 1077, . 


this Court has ever *ade such an order; 
as that after the time when the order! 
under S. 144 Orimifial P. 0. has expired,! 
nor do I think that • it would be a rea- 
sonable order to make. It appears to; 
me that if it were shown that the ordeij 
under S. 144, Criminal P. C. was with- 
out jurisdiction we might be justified in 
view of the prosecution in setting it 
aside. It does not appear to me that 
that can be made in this case. This 
rule must be discharged. 

Patterson, J.--I agree. 

V.S./u.K. Buie discharged. 

1930 Cr. Cases 132 

(Calcutta) 

CuMiNfi AND IjOHt- Williams, JJ, 

Srechari Sirarnakar — Accused — Ap- 
pellant. 

y. 

Empero) — Opposite Party. 

Criminal Appeal No. 96 of 1929, Deci- 
ded on 2nd August 1929, from decision 
of Sess. Judge, Dinajpur, D/- Hth 
January 1929, 

Evidence Act. S. 6 — Sta^emeAt made by 
girl to her mother after transaction is over 
— Statement is not relevant under S. 6 — 
Evidence Act, S. 8, Ulus. (j). 

Whero tho Rtatemout of tlio girl to 
mother do(^s not form part of tjio transaction 
vi/,., the raping of the girl, or occur during it, 
but is made after this transartion is over, when 
tho p‘?rpetrator had gone away and the girl 
came away from the scene of ocqurrence to litn* . 
mother’s house, the statement js not relevant 
under S. 6. [P 13S 0 1] 

Sachindra Kumar Bay^-for Appellant. 

Biresicar Chailcrjee— for tho Crown. 

Cuming, J.— This is an appeal by 
one Sreehari Sawarnakar who was tried 
by the learned Sessions Judge of Dinaj- 
pur sitting with a jury on a charge of 
rape on a child of some eight or nine 
years old. The jury unanimously found 
the accused guilty and the learned Judge 
agreeing with verdict sentenced him to 
five years’ rigorous imprisonment and 16 
strokes. The facts are briefly these: 
The girl who was raped named 
Durgamani was living with her mother 
one Sailabala who is a widow. On the 
day of occurrence the mother of the ac- 
cused came to call Durgamani to* collect 
firewood with the accused who was also 
collecting firewood. Durgamani went 
w'ith the accused to a place called Puran- 
bhita where they began to collect fire- 
w’^ood. While the girl was engaged in ^ 
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collecting wood the accused Sreebari 
caught hold of her# placed her on the 
ground and proceeded to have sexual 
intercourse with heP, Finally he let her 
go and* the girl went back weeping to her 
mother to whom she told the matter. 
After some delay information was given 
to the authority and the appellant was 
put on his trial with the result already 
mentioned. 

The appellant pleaded not guilty and 
it was suggested that the charge was the 
result of enmity. It was further sugges- 
ted that the injury on the girl was duo 
to the bite of a leech. The first point 
urged by the learned vakil for the appel- 
lant is that the learned Judge misdirec- 
ted the jury by tolling them that there 
was no evidence that the girl had been 
bitten by a leech beyond the doctor*s 
statement, that it was possible that the 
wound bn the girl was caused by the 
biting of a leech. The learned vakil 
contends that there is a statement by 
the girl’s mother that the girl said that 
she had been bitten by a leech. The 
learned Juo^e was quite correct in say- 
ing that there w^s no evidence that the 
girl had been bitten by a leech beyond 
the doctor’s statement. The statement 
of the girl’s mother as to what the girl 
said is not evidence of the fact that she 
had been bitten by a leech. It could 
possibly be used to corroborate or to 
'contradict tlfo statement made by the 
girl. By its*olf it would not be sub- 
stantive evidence of the fact that she 
had been so bitten. The learned vakil 
* contends that under S. 6, Evidence Act, 
her statement to the mother would be a 
relevant fact. S.jf> provides as follows ; 

“Facta which, though not in iasno, arc so 
connected with a fact in issue as to form part 
of the same transaction arc 'relevant, whether 
occurred at the same time and place or .at 
dift*ront times and places.” 

It is clear that the statement of the 
girl to her mother, if she had made any, 
did not form part of the transaction 
by which I understand the raping of the 
girl or occur during it. This transaction, 
jnamely raping of girl, was over when 
'the perpetrator had gone away and the 
girl came away from the sefene of occur- 
jrence to her mother’s house. Therefore, 
'this statement js not relevant under S. 6. 
Even then it would not be evidence of 
the fact that she ha^ been bitten by a 
leech. It could only be evidence of the 
fact that she made that statement to her 


mother. There is therefore no misdirec- 
tion by the learned Judge op this point. 

The learned vakil then contends that 
the learned Judge did not tell the jury 
that the statement to the mother could 
be used to contradict the girl, and that 
the learned Judge should have si)ecifi- 
cally drawn the jury's attention to the 
statement. As a matter of fact the jury’s* 
attention was drawn to the fact that the 
mother had said that the daughter told 
her that she had been bitten by a leech. 
The jury themselves specifically ques- 
tioned tlie girl on the point, for at the 
end of her cross-examination there is a 
note ; 

“To tho jury. It is not true that when I camtf 
homo afbtM* the occiiri'oijco 1 tolfl my mother 
that I had Ihimi hittmi by a 10v‘ch. I told my 
mother that I hsitl rap’d by accus5od.” 

Therefore although the learned Judge 
did not in his charge specifically draw 
the attention of tho jury to this point 
the jury’s attention liad been drawn to 
it as is clear from tho girl’s answer 
quoted above. Therefore the omission 
on tho part of tho learned Judge to draw 
specifically the jury’s attention to tho 
point is of no importance. 

It has next been argued that tho 
mother Sailahala admitted in her cross- 
examination that since a certain salis 
she did not allow the accused to come to 
her house and the learned vakil suggests 
that tho Judge should have put to the 
jury whether it is likely that in such 
circumstances the girl would be allowed 
to go with the accused. The learned 
Judge did draw the attention of the jury 
to tho fact that there was enmity 
between the parties. Ho did not no doubt 
specifically suggest to the jury that they 
might consider tho question as to 
whether, if there was any enmity bet- 
ween the parties, the girl would have 
gone with the accused to gather wood. 
No doubt the Judge might have put this 
point to the jury. But I do not think 
that the putting of this point specifically 
to the jury is of much importance when 
the jury’s attention was drawn to the 
fact that there was enmity between the 
parties. 

Then it is urged that the learned Judge 
should have drawn the attention of the 
jury to the contradiction between the 
statement of the girl that the place o{ 
occurrence was visible from other houses 
and the evidence of the Sub-lns{»ectot 



19i iSAjAn Manpaii V. 

vrho investigated the case that the actual 
spot ctt occurrence was not visible from 
other houses!* 

The Sub-Inspector was shown the spot 
by the child. The child, no doubt, said 
that Puranbhita is visible from certain 
other places. That is not the same as 
saying the place of occurrence is visible. 
*The actual place of occurrence may be 
somewhere inside the Puranbhita. There 
is no contradiction between the girl’s 
statement and that of the Sub-Inspector. 
The girl was not asked whether the 
place on which she was, was visible from 
other houses. 

Lastly it has been urged by the learned 
vakil for the appellant that the sentence 
is too severe. Looking at the facts of 
the case we are not prepared to say for 
one moment that the sentence is severe. 
The rape has been perpetrated on a child 
of nine. In such cases infliction of whip- 
ping is a very suitable form of punish- 
ment in addition to the sentence of 
imprisonment. The result ip, the appeal 
is dismissed. The accused, if on bail, 
must surrender to serve out his sentences. 
Williams, J.— I agree. 

V.S./r.K. Appeal dismismL 

1930 Cr. Cases 134 

(Calcutta) 

Graham and Loht-Williams, J3. 

Naif an Mandal and others — Accused 
— Applicants. 

V. 

Emperor— -Opposite Party. 

Criminal Appeal No. 109 of 1929, De- 
cided on 6th August 1929, from judg- 
ment of Sess. Judge, Farid pur. 

(a) Criminal Trial— Evidence — Examina- 
tion of witneises^Prosecution is not obli- 
ged to examine witnesses who will not speak 
truth — Defence has privilege to cross-exa- 
mine such witnesses which they must 
exercise at right time. 

The pioa?cution is under no obligation to 
examine witnesses who it has reason to believe 
will not speak the truth. It is usual in such 
circumstances for the prosecution to tender 
such witnesses for cross-examination. The 
defence, however, is certainly entitled to claim 
t^hatt privilege but having omitted to do so they 
be .permitted to make capital of the fact 
th& 9 e witnesses were not cross-examined: 
8 Cut lai, held too widely stated, [P 135 C 1] 
Trial^Evidence — Prosump* 
of corroctnoss attaching 
puhliihod Rocord-of-Rightsi^olalos 
otdy to possetstoiir at time of its proparatjiofi 
— Such Motumpiidii by lapse, of tlmo (10 or 
12 is ronderod of weakest descripM^n 
-t-Reoord-of-Jkiightti, 


EmpeBOB (Gyaham, J.) 

The V^sumption of Ibrrectneed, which 
taches to the finally published Rooord-of*Eights» 
relates only to possession! at the .-.timo when, the 
record is prepared; and, even if such presump- 
tion can b3 made in a criminal trial, it is clear 
that where there has been an interval 6f ten or 
12 years between the preparation of the record 
and the occurrence of an offence in respect of 
dispute arising over possession of land, any 
presumption arising from the record is obvious- 
ly of the weakest possible description. Indeed 
the probative value is practically nil since all 
sorts of changes may obviously take place in the 
course of 10 or 12 years. [P 185 0 8i] 

(c) Criminal P. C., S. 540 — Court ha* 
power to admit rebutting evidence to con- 
tradict evidence of defence. 

Under S. 540 - Court has power to admit re- 
butting evidence for the purpose of contradict- 
ing evidence adduct'd on behalf of the defence, 
if the Court thinks it to be essential to the just 
decision of the case. [P 135 C 2] 

B, C, Chatterji and Snresh Chandra 
Tahvkdar — for Applicants. 

Debendra Naraui Bhatlacharyya — 
for the Crown. 

Graham, J. — This is an appeal by 
three persons named Nayan Mandal, 
Panchanan Mandal and Moti Lai Man- 
dal who have been convicted by the 
Sessions Judge of Fari/lpui^' on a trial 
wath the aid of a jury and convicted 
under Ss. 148 and 304 (part 1) read with 
S. 149, I. P. 0,, and sentenced as fol- 
lows: Nayan Mandal to rigorous im- 
prisonment for ten years under S. 304 
(part 1) read with S. 149, 1. P. C., and 
Panchanan Mandal and. M 9 ti Lai Mam- 
dal to five years’ rigorous imprisonment 
under S. 304 (part 1); read wdth S 149, 
1. P. C. No sentences were inflicted 
under 8. 148, 1. P. C. 

The case for the prosecution was that 
on the day of occurrence the complain- 
ant with a number of other persons had 
gone to cultivate a certain plot of land 
and that the accused came in numbers 
variously armed and ordered them to 
stop cnltivating the land. The com- 
plainant's party refused and thereupon 
the accused attacked them and one 
Tarini was killed and one Lakhi Kanta 
was also injured and di'ed afterwards. 
The defence was that the accused were 
in possession of the land and we^e culti- 
vating it, and that the compli^inant*s. 
party came up and attacked th^ while 
they were peacefully cultivating the 
land and that any injuries* Which were 
caused, were caused by the accused in 
the exercise of their right of* private 
defence. 
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On behalf of the appellants fchree points 
were argued beforeius. It was first con- 
tended that the learned Sessions Judge 
erre<^ in allowing* the prosecution to 
withhold four witnesses named Abhoy 
Charan Shikari, Eamananda Biswas, 
Bonomali Biswas and Jagabandhu Bis- 
was, who were examined in the com- 
mitting Court, but were not examined 
ill the Sessions Court, or tendered for 
cross-examination. It is urged that 
they ought at least to have been tender- 
ed for cross-examination. Two of these 
witnesses Abhoy and Eamananda were 
named in the first information. In the 
committing Court they wero declared 
hostile because they did not support the 
iprosecution. The prosecution is under 
'no obligation to examine witnesses who 
it has reason to believe will not speak 
the truth: see Einpress v. Dhiinno Kazi 
(1). It is usual in such circumstances 
for the prosecution to tender such wit- 
nesses for cross-examination, and it is 
not clear w^hether this jn'oeodure was 
jadopted or not. The defence, however, 
was certainly entitled to claim that 
{privilege. Having omitted to do so 
jthey cannot be permitted to make capi- 
ital gf the fact that these witnesses wero 
Inot cross-examined. 

As regards the other two witnesses 
Banamali and Jagabandhu there does 
Jkot appear to be anything to show that 
they were Material witnesses. The pro- 
secution was not bound to examine 
them. The remarks which have been 
made above apply to these witnesses 
also. 

It is also urged on behalf of the ap- 
pellants that the learned Judge should 
have told the jury that if material wit- 
nesses are not called, it may be presum- 
ed that, if they had been called, they 
would not have supported the prosecu- 
tion. The charge docs, however, con- 
tain a direction cf this nature. 

Secondly, it was contended for the ap- 
pellants that the learned Judge mis- 
directed the jury inasmuch as he did 
not clearly and explicitly tell them that 
the settlement \*ecord was in favour of 
the accused and that tfie presumption 
was that the record is correct. The 
learned Judge has referred to the point 
in his charge. It was perhaps not so 
clearly put as it cQifjht have been. But 
' however that may be, it is well settled 

a) [1882] 8 Cab m. 


that the presumption of correctness, 
which attaches to the finally published 
Eecord-of-Eiglits, relates only to posses 
sion at the time when the record is pre- 
pared, and, even if such presumption 
can be made in a criminal trial, as toj 
which, speaking for myself, I entertain 
some doubt, it is clear that where there! 
has been an interval of 10 or 12 years. d!^\ 
in this instance, between the preparation 
of the record and the occurrence, any- 
presumption arising from the record is| 
obviously of the weakest possible des-j 
cription. Indeed the probative value is 
practically nil since all sorts of changesi 
may obviously take place in the course] 
of 10 or 12 years. The material ques- 
tion in a case of this description is pos-i 
session at the date of the occurrence. If 
the learned Judge had told the jury that 
the settlement record gave rise to a i)re- 
sumption in favour of the possession o£ 
the accused at the date of the occurrence 
he wculd certainly have misdirected 
them. 

Thiiidly and lastly, it was urged for 
the appellants that the defence was] 
seriously handicapped by the fact that' 
rebutting evidence was allowed to be! 
lirought on the record at the 11th hour 
for the purpose of contradicting the evi- 
dence adduced on behalf of the defence,! 
and it was ftirther contended that cer 
tain documents, which wero called for 
from the Sadar Eegistration Office, wero 
not admissible in evidence, and that the 
trial has been vitiated by the reception 
of inadmissible evidence. As regards] 
the first part of this contention refer- 
ence may be made to S. 540, Criminal 
V. C., and S. 135, Evidence Act. S. 540| 
empowers the Court at any stage to sum 
mon any person as a witness, if his evi- 
dence appears to it to be essential to the 
just decision of the case. S. 135, Evi 
deuce Act, lays down that the order in' 
which witnesses are produced and exa- 
mined shall be regulated by the law aind 
practice for the time being relating 
to civil and criminal procedure res- 
pectively, and in the absence of any 
such law by the discretion of the 
Court. I think, therefore, that the] 
Court had power to admit this evi- 
dence and that the objection on this 
point must fail. Finally as regale] 
the objection that the documei^^ 4^ 
question' Exs. X and Y, a^re not 
ble in evidence we think there 
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ilo doubt that these documents are pub- 
. lie documents^ and they were, therefore, 
rightly admitted. In the result all the 
points which have been urged on be- 
half of appellants fail, the appeal must 
be dismissed and tlie convictions and 
sentences are confirmed. 

Lort-Williams, J . — 1 agree. I desire 
to add that, in my opinion, the state- 
ment of Wilson, J., in Empress v. 
Dhunno Had (1), p. 124 is too wide. The 
learned Judge says: 

“The only legitimatt' object of a profleciition 
to secure not a conviction, but that juptice b'‘ 
done. The pros^^cutor is not, therefore, free tp 
choose how much evidi'uce he will bring before 
the Court. He ifl bound to produce all the evi- 
dence in his favour directl\ Ix'aring upon the 
charge. It is prima facie his dut\, accordingh , 
to call thoP'* witnesses who prove their connex- 
ion with the transactions in question, and also 
3Diist bi able to give imporraiit information. 
The only thing that can rc'lieve the prosecutor 
from calling such witnesses is tine reasonabh* 
Xyaliot that, if called, they would not speak the 
truth. If such witnesses are not called with- 
out sufficiont reason Iving shf»wn, the Court 
may properh draw an inference adverse to the 
prosecution.” 

It is diflicult to uudovstand what in 
practice would be tlie effect of the first 
part of the learned Judge’s dictum, 
namely that the only legitimate object of 
a prosecution is to .secure not a convic- 
tion, but that justice he dono. If the 
evidence in the hands of tlie prosecution 
points to the conclusion that a crime 
has been committed, it is the legitimate 
object of the prosecution to see that the 
prisoner is convicted. If the evidence 
in hand does not point to the probabi- 
lity that lie is guilty of a crime, he 
ought not be prosecuted at all. Conse- 
quently if the prosecution are of opinion 
that the evidence in their possession 
points to the probability that the pri- 
soner has committed a crime, obviously 
in their view justice would bo done by 
his conviction, which it should be their 
object, to secure. The dictum, tliere- 
fore, though rhetorically and theoreti- 
cally excellent, is meaningless in prac- 
tice, The law in my opinion is correct- 
ly stated in Archbold’s Criminal Plead- 
ings, 27th Edn., 496; 

“ Altliough ill pfcrictuefiis it is not nocessary 
for the prosecutor to call every witness whose 
aaHttC is on the back of tho indictment, (or, in 
^thdia, “ whoso deposition has been taken '*), it 
has been usual to do so, that the defeudant may 
croBs-oxamine them.” 

That supported by a numbei" of 


cases, the first being i^. v. Simmonds (2) 
and the last being JB© v. Barley (3): 

“ If counsel will not call tho witness, the 
Judge in hiR discretion may: B. v. Simmonds 

(2) However the prosecutor is not abound 

to call them all; though he ought, it has been 
said, to have them in Court, that they may be 
called for the defence, if the prisoners choose: 
B. V. Cassidy (4).” 

The latter part of the learned Judge’s 
statement about the presumption which 
may bo draw’n, is of course correct. If 
tlie prosecution, in their discretion, do 
not choose to call such a vritness, then 
the presumption may be drawn that his 
evidence, if given, would be unfavour- 
able to their case. 

v.s./ii.K . Sentences confirmed. 

f3) 2 Oox. C. C. 191. 

(4) 1 F. P. 79. 
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CuMiKci Am^ Loiit-Williams, JJ. 

Natahar H aid a 7 — Accused — Appel- 


Empero ? — Opposite PaiJLy. • 

Criminal Appeal No. 107 of 1929, De- 
cided on 30th July 1929, from decision 
of Sess. Judge, Bakarganj, D/- 14th ‘De- 
cember 192B. • 

(a) Criminal P. C., S. 297— Summing up 

of evidence — Judge should sift and analyse 
evidence for prosecution and draw attention 
of jury to defence raised. • 

In summing up of evidence the Judge should 
not confine himself to detfiiling chronologically 
the evidence given by the witnesses for the pro- 
secution without sifting or analyzing it and 
without directing the jury in any way upon 
the value or weight which ought to be or might 
be attached to it. Me ought also to draw the 
attention of the jury to the defence raised. 
Omission to do either makes the Judge of little 
assistance to jury. [P 138 0 1] 

(b) Criminal P. C., S. 297 — Misdirection 
to jury — Direction upon Ss. 302 and 304 — In 
direction under S. 302, Judge not adhering 
to words of section used word “ possible ” 
for “ likely ” held amounted to misdirection. 

A Judge after explaining Ss. 802 and 304, 
Penal Code, said in his charge to jury. “ If, 
however, you find that the accused had neither 
the intention nor the knowledge requisite under 
8. £02 consider his liability under S. 804. ” 
He then read and explained that section 
and continued “Jf you hold that he inten- 
ded to cause the deceased such bodily'injuty 
that death would be possible but not 'the, xno^ 
probable result you will find him guilty under 
S, 804, Part I, or if you holtf that he had no 
such intention but knew as a reasonable man 
that the deceased’s death would be a likely con- 
sequence of his act you will find him guilty 
under S. 304, Part 2. ” 
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Held : (ihat there wA misdirection. 

[P 1S8 C 1. 2] 

Suresh Chandra ^aluhdar Bhti- 
pendra Nath Dutt Soy ^(or Appellant. 

Anil» Chandra Boy Chowdhnry — for 
the Crown. 

Lort-Williams, J. — The accused 
Natabar Haidar alias Natak 'was tried 
before the learned Sessions Judge at 
Barisal with a jury under S. 302, 1. P. C. 
for causing the death of one Karim Shah. 
Along with the accused liis brother 
Nandabashi was also tried under S. 302 
read with S. 114, I. P. C. for abetting 
him. He was acquitted. The case of 
the prosecution was that the two ac- 
cused brothers, Nandabashi and Natabar, 
lived together and were tenants of Abdul 
Kader Talukdar of Chatra. Narondra 
Nath Bose was the landlord s Tahsildar 
and Karim Shah was his Mridha. In 
the afternoon of Tuesday 27th March 
1928 Narendra (with Karim) had gone to 
the Bari of the two brothers where he 
found them and also Mahommad Sliah 
and Abdul Karim Rari. 

There vias some conversation and 
Narendra dematided the rent due from 
the brothers. Nandabasi said that they 
were unable to pay them and the Tah- 
sildar and Karim were about to depart 
w'hen Nand*abasi invited them to the 
inner hut at the north Viti of the Bari 
to^say something to them. Thereupon 
•they went to*the north Viti hut, Natabar 
also accompa^iying them and there they 
sat down. An altercation then arose 
between the two brothers and Karim 
• Shah with rpgard to a Jaisudi Bari 
which apparently the latter Jiad taken 
possession of, l)iit the possession of 
which was claimed by the brothers. 
They complained that ]jg did not pay 
any rent for this Bari. His answer w^as 
that various people held mortgages on 
the property and he did not know to 
whom to pay the rent. When the alter- 
cation had been going on for about 20 
minutes, Natabar who had gone inside 
the hut suddenly appeared with a leja 
and speared Karim as he sat on the 
verandah. He attempted to get up jiid 
Nandabasi then got up and* helped Nata- 
bar, tp press the leja home. Karim 
rolled over apd died within a few 
minutes. Narendra got up and ran out 
of the Bari for help.^ Mohammad Shah 
who had been left at the Baithak-khana 
heard his brother Karim cry out and 


ran to the north Vita hut and saw liis 
brother lying in front of tl;0 door of the 
hut and Natabar standing on the veran- 
dah witn a leja in his hand. He tried 
to drag the body away but Nandabasi 
cried to his brother to kill him if he 
persisted in the attempt. Mohammad 
then ran away from the Bari. On his 
way ho passed a number of people wher 
Jiad been called as witnesses and he told 
tliom all that his brother had been killed 
by Natabar. Various witnesses came 
to the Bari and were threatened by 
Natabar who said that he would kill 
ar^’body who came near or tried 
to take the body away. Some of tJie 
witnesses alleged that he had said that 
he would kill tliem as he had killed 
Karim. The wound upon Karim when 
examined afterwards by the doctor were 
found to be consistent with having been 
done with a leja. Thei chest was 
slashed open and the wound perforated 
tbo upper lobe of the left lung, the left 
varticle of the heart in two places and 
the stomach in two places. It is obvi- 
ous therefore that considerable force 
must have been used. 

Natabar’s defence was tliat he had 
had a quarrel witli a neighbour on 
account of tlie neiglibour’s son in- 
terfering witli his Paniiaroj, that 
somebody suggested that he should 
go to his landlord to have the mat- 
ter decided, and that the land- 
lord instead of helping him had lined 
him Rs. 25 apparently on ’ three sepa- 
rate occasions making, the fine Rs. 75 
in all. He also sentenced him to be 
slapped with a shoe but this part of 
the sentence was remitted. He says 
further that in consequence of his inabi- 
lity to pay the fine imposed the landlord 
had sent his servants for the purpose of 
collecting the fine and that they with a 
number of other persons had attacked 
him wdien he was attending to his 
Panbaroj and that ho had ran away to- 
wards his Bari when a leja had been 
thrown at him but missed him. He 
managed to get into his Bari and when 
he tried to shut the door another leja 
was thrown at him which grazed Jiim 
on the thigh and in turn he picked up 
the leja which had been thrown on him 
and either threw it back or used it in 
his defence with the result that, during 
the fight which ensued, Karim was 
struck. These sliortly are the facts. 
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iirha s^)le witness of actual striking of 
Karitn was Marendra but Mahomed saw 
the^body almost immediately afterwards, 
and as I have said certain witnesses de- 
posed that Natabar threatened them 
that he would kill them as he had killed 
\Karim. It will bo observed that a con- 
siderable part of the evidence of the 
persons who say that they saw Maho- 
med running and heard his news is as 
consistent with the case for the defence 
as it is with that of the prosecution. It 
would fit in with either story. Udoy 
Chandra Roy, prosecution witness 11, 
said in his cross-examination that Uie 
men he had seen were running with 
something like lathis in their hands 
and that from within the Basabari he 
heard Natabar cry out that he was being 
murdered. 

Mr. Taluqdar on behalf of the appel- 
lant has complained first of all that the 
learned Judge has not properly xiut the 
case of the defence to the jury. He has 
also raised a point of law with regard 
to the learned Judge’s direction upon 
S, 304, 1. P. C. In view of the opinion 
w hich we have formed as to the learned 
Judge's direction in law it is not neces- 
sary to deal at length with the first 
point taken on behalf of the accused. 
But reading the charge as a whole I am 
of opinion that it does not sufficiently 
draw the attention of the jury to the 
defence raised, nor does it show the im- 
portance of the evidence of Udoy Roy 
in his cross-examination. Tho learned 
Judge, as so many learned Judges in the 
mofussil seem to do, simply detailed 
chronologically the evidence given by 
the witnesses for tho prosecution with- 
out sifting or analysing it and with- 
out directing the jury in any way 
upon the value or weight which ought 
to be or might be attached to it, 
and by so doing has really failed 
to give that help to the jury which 
he ouglit to have given. As I have 
already pointed out in a recent ease the 
spirit of the Code demands that there 
shall be more than a bare statement of 
facts in the learned Judge's charge. 
Otherwise he can be of little assistance 
to the jury. 

Ifce point raised in the learned Judge’s 
direction in lal?? refers to the following 
passage in hjs charge. He had explained 
Ss. 302 and 304 and event aally, said . 

‘Mf, koifpi&ver, yen find he hsd neithier the 
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intention nor the knowledge requisite under 
S. 302 consider his liability under S. 804, 
I. P. C. ’* • 

He then read and ^explained that sec- 
tion and continued ^ | 

If you hold that he intended to causoi 
Karim Shah such bodily injury that death^ 
would be a possible but not the most probable 
result you will find him guilty under S. 304 
part I or if you hold that he had no such inten- 
tion but knew as a reasonable man that 
Karim’s death would be a likely consequence of I 
his act you will find him guilty under S. 304 
part 2. ” 

In our ojiinion this direction would 
have been quite correct if he had not 
used the word “ possible, '* but had 
adhered to the w’ords of the section and 
had used the word “ likely. ” 

It becomes clear, that the Judge'si 
direction is wrong, if you apply it to al 
concrete instance. 1 may repeat here* 
the example which I suggested during 
the discussion — If Natabar had sfbruck a 
blow with the leja on Karim’s skin it 
is clear that Karim might have died 
from septic poisoning arising fiom the 
wound. His death would be a possible 
result of what Natabar had but not 
the most poiLsible result.* According to 
the learned Judge’s direction such an 
act would come within S. 304 part I. 
Wo are clearly of opinion that it <v^ould 
not. It might possibly ceme within 
S. 304 part 2. But it is more than likely 
that such an act would not come within 
th (3 purview of S. 304 at all. In view* of ■ 
the fact that the jury hUve convicted 
the accused of an offence *under S. 304, 
part I, it cannot be said that this mis- 
direction may not have misled the jury. 

In those circumstances w^e are of opin- 
ion that the conviction and sentence 
must be set aside and the appellant re- 
tried. 

Cuming, J. — I agree. 

v.b./k.k. Case remanded. 
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(Calcutta) 

Rankin, C. J. and Patterson, J. 

Su nnat M ondal — Accused — Petitioner, 
v. 

^{ikar Sheikh — Complainant ~ Oppo- 
site Party. * 

Criminal Revn. No. 779 of ^929, Deci- 
ded on 23rd August 1929.* 

Criminal F. C., S« 232~-Cliarga under 
Fenal Code, 5. 438 ayeglhg accuted as tak*- 
iiig away woman from eomplainant’s eu#t^y 
llvideace allowing , that ski : ^as taken 
from one Fa houae— -Seanty eildenae ean- 
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n0€ting accutait with offence—Retrial 
not ordared on amended charge. 

In a charge framed lAider S. 4^8 against the 
accused in the trial Qourt;, it^was alleged that 
he had taken the woman away from the com- 
lalnsftit'B custody, but the nature of the evi- 
6UC3 showed that the charge was intended to 
relate to the alleged taking away of the com- 
plainant's wife from one house. There was, 
however, no finding that B had the care of the 
woman on behalf of her husband, the com- 
plainant, nor was there any evidonco on the 
record that would justify such a finding. 

SM : that from the very scanty nature of 
the evidence connecting the accused with the 
offence, it would not bo proper to order a re- 
trial on an amended charge. [P 139 C 1, 2] 

2IrUyu7ijoy Chattopadhya and Mon- 
indra Nath Ba^icrjcc — for Petitioner. 

' Patterson, J. — If the evidence is 
believed, the complainant’s wife was 
enticed away by a woman named Hazari 
Bibi, was taken away from Hazari 
Bibi’s^house by the present accused and 
was then detained or concealed for seve- 
ral days in the house of one Mujahar 
Fakir, 

In the charge framed against the ac- 
cused in the trial Court, it was alleged 
that he h^fi taken the woman away from 
the complainant’s custody and having 
regard to the nature of the evidence, it 
must be supposGd( though this has not 
been clearlv stated,) that the charge 
was intended to relate to the alleged 
taking away of the complainant’s wife 
fBom Hazari Bibi’s house. There is, 
however, finding that Hazari Bibi 
had the care of the woman on behalf of 
her husband,- the complainant, nor is 
there any evidence on the record that 
would justify such a finding. On the 
contraryi the evidence goes to show that 
the woman had Jtlready been taken away 
from the complainant’s custody by 
Hazari Bibi before ever the accused ap- 
peared on the scene. 

It is possible that, if the charge had 
been framed differently, and if the 
matter had been more fully investigated 
the accused might have been- convicted 
in respect* of the subsequent conceal- 
ment or detention of the woman in 
Mujahar Fakir's house, but it is clear 
that, in the present state of the record, 
Itbe conviction and sentence under S. 
1496, 1, P. 0., cannot be sustained. The 
iRule must therefore be made abso- 
lute, and in view of the very scanty 
nature of the evidence connecting the 
present applicant with the offence, I do 


not think it would be proper to order a| 
retrial on an amended charge. 

The accused will be i^eleased and his 
bail bond discharged and the fine if paid 
will be refunded. 

Rankin, C. J.— I agree. 

V.S./r.K. Conviction gnashed, 

1930 Cr. Cases 139 

(Calcutta) 

Cuming and Lort-Williams, -I.]. 

Bikram Ali Pramanik .and others — 
Appellants. 

V. 

, Emperoi — Opposite Pal•t 5 ^ 

Criminal Appeal No. 08 of 1929, De- 
cided on 24th July 1929, against decision 
of Asst, ftess. Judge, Pabna, D/- 17th 
January 1929. 

(a) Criminal P. C., S. 236 — Alternative 
charges under Ss. 395 and 457, Penal Code, 
are not bad in law. 

Offence under S. 457 is really in snmo cA^es a- 
minor oitcucc to offence under S. 395 and there 
can bo no reason why there should not bo al- 
ternative charges of these two 01101100®. 

[P 140 L I] 

^ (b) Evidence Act, Ss. 149, 154~(rer 
Cuming, /.)— Leading questions may be asked 
without declaring witness hostile — (Lort- 
Wilhnin, tf . contra). 

Section 154 read with S. 143 provides that 
the Court may allow the party to put leading 
questions to his own witnesses. This does not 
necessarily mean that he must declare the wit- 
ness hostile and cross-examine him. It is only 
when ho declares the wituos.s hostile and cross- 
examines him that he cannot rely upon his 
evidence. Where the public prosecutor asks a 
witness some questions with the permission of 
the Court desiring to get from him not a con- 
tradiction of what be said but something in ad- 
dition’ he cannot be said to have cross-exa- 
mined the witness. The questions arc merely 
leading questions. [P 140 0 2, 1* 141 C IJ 

Per Lort-WtUin,un,J — Ss. 143 and 154 
road together do not give power to prosecution 
to put leading questions to their own witnesses- 
even with the assent of the Judge. The mean- 
ing of S. 154 is that with permission of the 
Court they may treat a witness hostile and 
cro.ss-examine hi 01. [F 141 C 2] 

fc) Criminal P. C., S. 298— Charge to jury“ 
— Charge is defective where no direction as 
to weight to be attached to evidence o( co- 
accused against accused is given. 

Whore ill the charge to the jury -the Judge^ 
does not give any direction to the jury as to 
how they should treat and the weight they 
should give to evidence of an accused person as- 
against his co-accused it is impossible to say 
how far such omission does not prejudice t^e ’ 
accus3d and retrial should be ordered. 

[PUlO.'il 

Dinesh Cha>ndra Bay-^lor Appellaitfel^I. 
Debencira Narain ' BhaUacharjfer-ii^i-- 
the Crown. I' v 
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Cifiaijig.J. — This is an appeal by fcwo 
jmmnB Siktam Ali Pramanik and Kud- 
mtulla Khan.* These two persons to- 
gether with one Samatulla were tried by 
the learned Additional Sessions Judge 
of Pabna and a jury on cliarges of da- 
ooity and house breaking by night. The 
jury unanimously found all the three 
persons guilty under S. 457, 1. P. C., and 
not guilty under S. 395, J. P. C. The 
appeal of Samatulla has been summarily 
dismissed and that of the other two ap- 
pellants is now l)efor 0 us. 

The ease for the prosecution hrielly 
was that these persons together with a 
number of other persons broke into the 
house of the complainant on the night of 
27th May 1928. The defence briefly was 
a denial of flio wdiolc occurrence ; and 
there was a suggestion in the case of 
Samatulla of enmity. 

The first point raised by the learned 
1 vakil for the appellants is tliat the alter- 
I native charges under Ss. 395 and 457, 1. 
[P. C., are bad in law. Why it is bad in 
law I am unable to understand. Offence 
junder 8. 457, 1, P. 0., is really in some 
leases a minor offcuico to offence under 
jS. 395. There can be no reason wliy 
there should not bo alternative charges 
of these two offences. 

The next point raised is that the 
learned Judge has not properly dealt 
with or lias misdirected the jury with re- 
gard to a certain alleged confession. It 
is alleged that Samatulla, whose appeal 
has been roject(3d, on tlic night of the da- 
coity made a confession to a cousin of 
liis one Ketab Ali Sarkar in which he 
admitted that he and the two appellants 
had committed dacoity in the house of 
the complainant. In dealing with this 
confession the learned Judge’s charge to 
the jury is as follows : 

“P. AV. 15 Ketab Ali, a deed writer in tbo 
Salanga Registration OJlice says that tho ac- 
cused Samatulla is his cousin and that he went 
to him at about 3-30 a. m. on the night of oc* 
currence and requested him to save him as his 
name had been mentioned in connexion with 
the dacoity. This person says that after pres- 
sure being put, the accused Samatulla stated 
that he with the other two accused and also 
two other persons had committed tho dacoity. 
The witnnss admits that there was a quarrel 
between him and the accused Samatulla re- 
gardfug the deduction of Rs. 10 from the price 
of thl^e maunda of sweetmeats taken by Samat 
from his shop. This witness further admits 
that he (Samat) also said that his name had 
been falsely mentioned in the Ejahar at the 
Thana. P. W* 15 was not examined by the 'Sub- 
Inspector. II is for- you to say whether the ac-^ 
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ensed Samatullii went to ^this witness on tha 
night of occurrence and made the confession. * 
With regard to the' alleged confession 
itself it is to be fouildoin the evidence of 
Ketab Ali Sarkar when examined before 
the Magistrate. There he stated that 
Samatulla on being pressed said that he, 
Bikram Ali, Kudar Ali Khan and' two 
others committed dacoity in the house 
of Chandulla Sarkar. When examined 
in the Sessions Court he states as fol- 
lows : 

‘'Accused Samatulla is my co-villager. At 
about 3 and 3-30 a. m. the Nanigachi mola 
day I camo to know of a dacoity in Chandulla’s 
house . . . Accused Samatulla camo to me that 
night. He is here. He said that his name had 
been taken in connexion with the dacoity in 
Chandnlla's house. Ho asked me to go to the 
Prodhans of tliat Parah. 1 told him to come in 
the morning as I could not go at that hour of 
tho night. Ho did not come to mo any moro. 
Tic said that three names were mentioned in 
connexion with the dacoity, viz., those of Bik- 
ram and himself and the man who* was a 
Hindu before and converted to be a Mahomodaii 
afterwards.” 

It would be noticed that in that state- 
ment Samatulla does not say that ho 
and the other two appellants committed 
the dacoity. lie only says tfiat three 
names had boon mentioned. The Public 
Prosecutor w’as evidently not satisfied 
w’ith that statement ; for he asked^the 
permission of the Court to put further 
questions to the writness and he then 
asked as follov.’s : 

“Did Samalulla tell you that he .and Bikram 
and Kudratulla and two others had' committed 
dacoity in the honse of (Jliariclulla'Sarkar.” 

The answer was “yes, he said so.” Mj’- 
Hoy who appears for tho appellants con- 
tends that the Public Prosecutor having 
declared the witness hostile and cross- 
examined him it was not open to the 
prosecution to rely upon the evidence of 
this witness. The only effect of declar- 
ing the witness hostile and cross-exa- 
mining him was to discredit the witness 
altogether. But it does not appear that 
the prosecution wished to cross-examine 
the w^itness for the purpose of discredit- 
ing liis evidence. As far as can be seen 
what the Public Prosecutor did was to 
ask the permission of the Court to put 
questions to this witness which might 
be put by tho a^dverse party. Frdm this 
it cannot be said that he intended to de- 
clare the witness hostile and to cross- 
examine him. S. 154 read with 6. 143,1 
Evidence Act, provides that the Court! 
may allow the party to put leading ques: 
tions to his own witnesses. But that I 
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jdo not think necAsarily means that he 
jmust declare the witness hostile and 
/cross-examine him. • It is only when he 
/declares the witness hostile and cross- 
ioxamines him that he cannot rely on his 
jovidence. It will be seen from a perusal 
jof the evidence that what the Public 
Prosecutor desired to get from the wit- 
ness was not a contradiction of what he 
had said but something in addition. He 
was not cross-examining his own witness 
but with the permission of the Court 
was asking him leading questions. That 
is not necessarily to cross-examine. This 
is clear from S. 154 itself which does not 
say that a person wdio calls a witness 
may cross-examine him in certain cir- 
cumstances but that he might imt ques- 
tions to him which might be put in cross- 
examination by the adverse party. That 
is not the same as cross-examining him. 
If it were, the Code would have said so. 

Be that as it may, it has further been 
(argued by Mr. Roy that the Judge has 
'.entirely failed to direct the jury as to 
how they should deal with the evidence 
of a co-accused. Here Mr. Roy stands on 
firmer grflund^ As far as can be seen 
from the charge of the learned Judge he 
gave no direction wJiatever to the jury 
on this point. It is clear from his charge 
that he did not tell the jury that the 
statement of Samatulla that he himself, 
Bikram, Kudar Ali and two others were 
the persons^ who had committed the da- 
coity could Jbnly be used against Samat- 
ulla and therefore apparently has al- 
lowed it to be used, as in certain circum- 
stances it can be used, against the co- 
accused, but lie entirely neglected to 
draw the attention of the jury to a very 
important matt^’, namely, the way in 
which this evidence was extracted from 
the witness. The witness first of all made 
no mention whatever of the fact that 
Samatulla had made a statement to him 
in which he said that he, Bikram, Kudar 
Ali and two other persons had committed 
dacoity ; and it is only in answer to the 
leading question by the Public Prosecutor 
which practically put into the witness’s 
mouth the answer which he wanted that 
the witness stated that^amatulla had 
told him that he, Bikram, Kudar Ali and 
two others had committed the dacoity. 
Neither does he give any direction to the 
jury as to how ‘they should treat and the 
weight they should^ive to the evidence 
of an accused person as against his co- 


accused. It is impossible for us to say 
that the omission of the Judge to. bring 
this fact to the notice oP the jury has 
not seriously prejudiced the two accused 
persons. 

In these ciscumstances we must set 
aside the verdict of the jury and direct 
that the appellants be retried. 

Lort-Wiiliams, J, — I agree with 
learned brother that this conviction 
should bo sot aside. and the two appel- 
lants retried. 

I desire to add that in my opinion 8s. 
14J and 154, Evidence Act, read together 
do not give power to ^the prosecution to 
put leading questions to their own wit- 
nesses evtui witli the assent of the Judge, 

The meaning of S. 154 is that they 
may, with the permission of tfiis Court, 
treat a witness as liostilo and cross-exa- 
mine him. The wording of 8. 154 
show's that the legislature did not intend 
to distinguish tlie law’ in this country 
from the law^ w'hich obtains in England, 

U.M.jK.K. Retrial ordered. 

1930 Cr. Cases 141 

(Calcutta) 

Graham and Ldrt-Wiltaams, JJ. 

K viper or 
v. 

Balai GJinse and another-- \cmsod. 

Jury Rot. No. .*11 of 1929, Decided on 
7th August 1929, made by Addl. Sess. 
Judge, llurchvan, on 17th March 1929. 

(a) Criminal P. C., S. 307 (2)— High Court 
should not interfere with verdict of jury 
unless it is manifestly wrong. 

Tha High Court hn,s to considar the entire 
evidence ond to decide after giving due weight 
to the opinion of the Sessions Judge and the 
jury whether the charge was made out against 
the accused. High Court should not interfere 
with the verdict of the jury unless it is shown 
that the verdict ' was manifestly wrong and 
that there were no sufficient materials to 
justify it. ^ ^ ip 142 C 1] 

(b) Criminal Trial — Retracted confession 
—Independent corroboration showing that 
confession is true should be required. 

There » is nothing to prevent a confession 
although retracted from being given effect tb 
as against the maker. Hut where the confes- 
sion has been retracted the general rule is 
that iiidepeudenb corroboration of the confes- 
sion should be required in order that the Court 
may be satisfied that the confession is true. 

[P 142 CJ, 21 

(c) Criminal P. C., S. 103— Object is to 
obtain as reliable evidence as possible of 
search. 

The object of the section is presumably to- 
obtain as reliable evidence as possible of the 
search and to exclude the possibility of any 
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concocUott, oy malpractice of any Ife is 

incambent'' upon the police to try to comply 
with the provielofls of the section. There is no 
harm , in the police officer who makes the 
seaC4^h being called as witness at the trial but 
such officer cannot be deemed to ba an entirely 
satisfactory witness for the purposes of prov- 
ing the search. [P 148 C 2] 

Dehejidra Narain Bhattaoharya — for 
the Crown. 

• Graham, J. — This is a reference 
under 9. 307, Criminal P. C. by the 
Additional Sessions Judge of Burdwan 
in connexion with a dacoity case which 
was tried by him in which the jury by 
a majority verdict of 4 : 1 were of opin- 
ion that the accused were entitled to 
the benefit of the doubt. The learned 
Additional Sessions Judge being of opi- 
nion that the verdict was erroneous and 
wholly against the weight of evidence 
Jhas referred the case to this Court. 

Tinder tlie provisions 9. 307 of the 
;Cod0 we have to consider the entire 
jovidence, and, to decide after giving 
;du0 weight to the opinion of the Bes- 
;sions Judge and the jury, whether the 
icharge was made out against the ac- 
idised, and whether the verdict was 
iright or not. It has not been tlio 
practice of this Court according to the 
trend of decisions on the subject to in- 
terfere witli the verdict of a jury unless 
it is shown that the verdict was ma- 
nifestly wrong and that there wore no 
sufficient materials to justify it. 

The evidence which was adduced in 
this case by the prosecution consisted 
of : (1) confessions made by each of the 
^accused Balai Ghosh and Motleb Sheikh 
of their guilt, tliese confessions having 
been Bubsequently withdrawn in the 
committing Court; (2) the evidence of 
Satya Bala Dasi and her father Fakir 
Jelia, who have deposed as eyewit- 
nesses to the dacoity, and have each of 
them identified one of the accused, 
Satya Bala having identified Motleb 
Sheikh and her father having identified 
the other accused Balai Ghosh ; (3) 
thirdly in addition to this evidence 
there is as against the accused Balai 
Ohosh, the evidence that certain orna- 
ffietitis or pieces of ornaments, Exs, 9 to 
found on search in his house, 
rji so far as the confessions are 
is noihing to prevent a 
;cotife$6ion s>UhOugh retracted from be- 
jing giv^n effect to es against the maker. 
;But where the oontbssion has been. re. 


traoted the general rile is that that in- 
dependent corroboration of the confes- 
sion should be reqiftred in order that 
the Court may be satisfied that the 
confession is true. In view of the- faetj 
that both these confessions were prompt- 
ly withdrawn when the accused came 
before the committing Magistrate we 
think that it would not be altogether 
safe to rely entirely upon them in the 
absence of any independent evidence to 
corroborate them. It becomes necessary 
therefore to examine the evidence in 
order to see how far the confessions are 
corroborated. 

A very important part of the case 
consists of the evidence of Satya Bala 
Dasi and her father Fakir Jelia, and in 
that connexion the crucial point is 
whether Fakir Jelia was in his dughter’s 
house on the night of the dacoity. If 
these witnesses have spoken the4iruth, 
and if their identification of the two 
accused is accepted, then this would 
undoubtedly furnish valuable corrobora- 
tion of the truth of the confessions. 
But the evidence in the case and the 
facts and circumstances ^eena to give 
rise to the considerable doubt as to 
whether Fakir was at the place of 
occurrence on the night in question, as 
he alleges. In the first information, 
w'hich he lodged before the police at 
8-30 a. m., on 19th March 1928, he 
stated that he was not in hjis dughber*n 
house when the dacoity took place, and 
ho gave an account of the dacoity which 
purported to be as described to him by 
his daughter ; and further he concluded 
by saying that he had come to his 
daughter’s house •at noon on the day 
following the dacoity, ahd having heard 
the details of the occurrence he had 
come to the Thana to give information. 
In view of the explicit; statement by 
Fakir Jelia that he was not present 
at the time of the dacoity it is difficult 
to accept his statement in evidence that 
he was there and saw what took place. 
The explanation which he has given for 
this change in his story is that on the 
way to the Thana th^ Ohowkidar told 
him to inforrp the Daroga that be 
(Fakir) had not been in his dapg&ter's 
bouse at the time of the dacoit^^. NoV 
the Ohowkidar Moti Ohtfng Is a man 
aged about eighty years add it is diffioult 
to imagine any realbn why he shonld 
hate given any such insiructioh to the 
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informant;. The l^rned Sessions Judge 
eoems fco have been of opinion that the 
Cbowkidar '9v^asnot«a reliable witness 
and had suppressed the truth. There 
does not, however, Seem to be any suffi- 
cient ground for such a conclusion. 

There is one significant fact in connex- 
ion with the question, which as I have 
said is a very important question, as to 
whether Fakir was or was not present 
at the time of the dacoity, and that is 
the delay which took place in the lodg- 
ing of the first information. The 
occurrence took place at midnight on 
17th March and the first information 
was not lodged until 8-30 a. m., on i9th 
March, the police station being about 
14 miles distant from the place of occur- 
rence. If Fakir was present at the time 
of the occurrence it seems to be hardly 
probable that he would not have lodged 
the information sometime during the 
course of the following day, especially 
in view of the fact that he is not alleged 
to have been injured in any way. 
Dacoity is a serious matter, and, if he 
was there as alleged, the natural course 
would havftbeen to lose no time in going 
and giving information to the police. 
On the. other hand the delay in lodging 
information is consistent with the other 
version that Fakir was not present at 
the time of*th5 occurrence, and that he 
came on the following day about midday 
aft.er hearing of the dacoity, and then 
* having learnt the particulars went to 
the Thana. "There is therefore consi- 
derable doubt whether Fakir eTelia really 
was a witness of the occurrence, and al- 
’ though tliere is the evidence of wit- 
nesses who speak to his presence, in 
view of his own ^lear statement in the 
first information that he was not there, 
and the circumstances to which I have 
referred above which supports that 
statement, the only conclusion possible 
appears to be that he did not see the 
dacoity, and that he has been introduc- 
ed as an eyewitness for obvious rea- 
sons. If that view is accepted then, of 
course, it materially affects the evidence 
of Satya Bala Dasi also, because she has 
throughout described her father as 
having been present and has given 
details of what he did. If those state- 
ments are untrue, no reliance can safely 
be attached to her *evid6nce as a whole. 

Then in oonnexioil with the identfi- 
cation of the arccused there is the fact 


that it is mentioned in the first in- 
formation that the dacoits wore Mal- 
kooha and Galpatto, and t]iat being so 
their identification would naturally bo a- 
matter of extreme difficulty. 

As regards the accused Balai Ghoso 
there is the further evidence as to 
certain ornamonts and pieces of orna- 
ments, which are alleged to have been, 
found at his house. With regard to this 
part of the case it seems to me that the 
evidence as to the house search is not 
altogether satisfactory. The section of 
the Criminal Procedure Code relating 
to such searches is S. 103 ‘which lays 
dcfvvn that befoi'e making a search 
the officer about to make it shall call 
upon two or more I'ospectable inhabi- 
tants of the locality to attend and wit- 
ness the search. The object of the 
section is presumably to obtain as relia- 
ble evidence as possible of the search,! 
and to exclude the possibility of any 
concoction, or malpractice of any kind.j 

In this instance the witnesses who havej 
been examineil to x^rovo the search are! 
the Sub-Inspector of Police, witness 12! 
for the in’oseoution, and a witness 
named Probodh Chandra Gossain,wit 
ness 11 for the prosecution, who is 
described as a cultivator. There can 
of course be no harm in the Police 
Officer, who made the search, being called 
as a witness at the trial, but an officer 
who is connected with the investigation 
cannot be deemed to bo an entirely 
satisfactory witness for the purpose of 
proving the search. It was incumbent 
upon the police to, at any rate, make 
some attempt to comply with the provi- 
sions of the section. It is possible that 
there were no persons living near the 
place of occurrence who would fulfil the 
definition of respectable inhabitants 
used in the section. In that case, how- 
ever, some evidence to that effect ought 
to have been given. Fui'thermore it 
appears that although two persons apart 
from the Sub-Inspector were - called as 
witnesses to the search, and though these 
persons signed the search list, only one 
of these persons was called as a witness 
at the trial. No explanation appears to, 
be forthcoming of the omission to 
examine the other witness and there cati 
be DO doubt that it was the douty of tho 
prosecution to produce him as a witness 
at the trial. v . 
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Taking thn evidence as a whole and 
taking into consideration all the facts 
and ciroumstances it seems to me that a 
"reasonable doubt does arise as to the 
guilt of the accused, and that it cannot 
' be said that the jury were not justified 
' in giving the benefit of that doubt to 
the accused. Certainly it cannot be 
said that their decision was in any sense 
’’perverse. 

The result, therefore is that this re- 
ference must be rejected and the accused 
are acquitted and released. 

Lort-Williams, J. — I agree. ' 

R.M./r.K. Reference rejected. 


1930 Cr. Cases 144 

(Calcutta) 

Rankin, C. J. and Pattkiison, J. 

Dhananjoy Pal and ajiot her— Pnvty 2 
— Petitioners. 

V. 

Nagendra Sanhar Roij and others — 
Party 1 — Opposite Parties. 

Criminal Revn. No. G2d of J929, De- 
cided on ibth August 1929. 

Criminal P. C., S. 139-A — In enquiry 
under S. 137 provisions of S. 139-A ought to 
be complied with. 

Boforo proceeding to make a relevant en- 
quiry under S. 187 the Magistrate ought to 
comply with the provisions of S. 139-A. The 
Magistrate's duty is to find whether there is 
reliable evidence in support of the denial. 
When the Magistrate does not apply his mind 
to the question and does not come to any find- 
ing on the point, he does not follow the correct 
course. [1* 144 0 1. 2 j 

Girija P, Sanyal and Hart Van 
Gupta — for Petitioners. 

Hemendra Ch, Sen and Satyendra 
Ch, Sen — for Opposite Parties. 

Rankin, C. J. — In my opinion this 
rule must he made absolute. The Magis- 
trate has not complied with the ju-ovi- 
sions of S. 139-A Criminal P, C., before 
proceeding to make relevant enquiry 
under S. 137. What happened was that 
the Magistrate having made a condi- 
tional order, the present petitioners ap- 
peared before him. It is clear that they 
denied the existence of any public right 
of way. The question is whether the 
Magistrate found that there was any 
reliable evidence in support of this 
denial. True, it was no part of his busi- 
iness to try this matter. His business 
Iwas to find whether there was any reli- 
able evidepc© in support of the denial. 
iThei; whaij happened w’as that he ad. 


journed the case so t^at the petitioners 
might adduce evidence in support of this 
denial. Then the c petitioners made a 
suggestion that the Magistrate might go 
to the spot and hold n is enquiry. .There- 
upon he ordered a local enquiry to be 
held and as the result of that local en- 
quiry he got a certain report. This re- 
port was to the effect that it was a foot 
way and not a way for carriages and 
carts and so on. Then the matter carnet 
back to the Magistrate but he neverj 
applied his mind, so far as 1 can see, toj 
tlie <iuestion whether there was any 
reliable evidence in support of the denial, 
nor has he come to any finding on that 
point. On the contrary he did proceed 
thinking that he was proceeding under' 
S. 137 and tried himself the question 
whether there w^as a public right of way 
or not. lie .says : 

“Two points require determination viz., whe- 
ther the public have lawfully used* the way 
and whether the dofeudatits caused any ob- 
struction therein.” 

Under S. 137 the first matter does not 
arise at all. Tlien he observes : 

“This fact is also proved by P. Ws. 2, 3, 5, 6 
and 8, P. W's. have also provo(f that the dis- 
puted way was 7 in* 8 cubits ^ido,” 

it seems to me that in these circum- 
stances the complaint of the petitioners 
is made out. If this learned Magistrate 
was going to try tJie question whether 
there was a public right of way or not 
under S. 137, then he was going to ,do 
the very thing he was told not to do. 
That question has got to be decided one 
way or the other under R. 139-A. It is 
clear to me that the Magistrate did not 
take the correct course. 

This rule is made absolute and the 
order absolute is set, aside. The case 
must go back to the learned Magistrate 
in order that he may try it again accord- 
ing to law. 

Patterson, J. —I agree. 

li.M./ll.K. Ca^e remanded. 
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1930 C^L Cases 145 

(Calcutta) 

Giuham and Loivt-Williams, JJ. 

Kali Bilanh Ha jra— Accused — Appel- 
lant. • 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 39 of 1929, Deci- 
ded on 5bh August 1929.* 

(a) Criminal P. C., S. 2 11 Accused, com- 
plying with S. 211, is entitled to have atten^ 
dance of witnesses at Sessions trial en- 
forced — Non-compliance not prejudicial to 
accused does not vitiate conviction. 

An accused, who has complied with the re- 
quirements of S. 211 of the Code, and has put in 
at once his list of defence witnesses, is entitled 
as of right to have the attendance of those wit- 
nesses at the Sessions trial enforced in the 
event of their ignoring, or failing to comply 
with the summons. Failure to enforce such 
attendance whan not prejudicial to accused 
does not vitiate conviction. 

[P 145, C 2, P 146, G I, 2] 

(b) Criminal P. C., S. 211 ^Accused must 
put in hSs list of defence witnesses on the 
day of order of commitment -if accused 
fails, Magistrate has discretion to allow 
such application or not. 

It is ordinarily incumbent on the accused to 
put in bis list ot defence witnesses at once, 
that is to say, on the day when the ordv*r of 
commitmenris m^do, and that if he does not 
do so, the Migistrato will have a discretion to 
allow or not to allow any such application if 
it is made on any subsequent date. If, how- 
ever, such an application is made and is allow- 
ed, then the jipplication whether under sub-S. 
(1) or sub-S. (2) will be governed by the same 
principle. [P I4f>, 0 1] 

Mrityunjoy Ghatiopadkya and Manin- 
dr a Nath Earner ji — for Appellant. 

Debendra ^Narain Bhattacharya — for 
tho Crown, 

Graham, J. — This is an appeal I)y 
one Kali Bilash Hazra who has been 
convicted by the unanimous verdict of 
the jury under S,471, I. P. C., and sen- 
tenced to two years' rigorous imprison- 
ment, There was also a charge under 
S. 193, T. r. C., in respect of which the 
accused was found by the unanimous 
verdict of the jury to bo not guilty. 

The only point which has been taken 
on behalf of the appellant is that the 
learned Additional Sessions Judge was in 
error in not allowing the accused further 
opportunity to examine two witnesses 
named Hari Das Banerji and Bai Bakhal 
Mandal, who were alleged to have been 
material witnesses for the purpose of 
the defence, and who, though duly sum- 
moned by the Magistrate, had failed to 
attend the Sessions ^ourt on the date 
fixed for the hearing of the case. The 
1930 Cr. 0, 19 


relevant sections of the Code of Criminal 
Procedure are Ss. 211 and 291. S. 211 is 

as follows : . • 

(1) The accused shall be required at once 
to give in, orally or in writing, a list of tho 
persons (if ariy) whom he wishes to be sum- 
moned to givo evidence on his trial. (2) Tho 
Magistrate may, in his discretion, allow the 
accused to give in any further list of witnesses 
at a subsequent time etc.” 

Section 291 lays down : , 

“ The accused shall be allowed to examine 
any witne‘'S not previously named .by him, if 
such witness is in attendance ; but he shall 
not, except as provided in Ss 211 and v31, be 
entitled of right to have any witness sum- 
mouoil, other than tho witnesses named in the 
list delivered to tho Magistrate by whom he 
w^s committed for trial.” 

Section 231 referred to herein has no 
application in this case. 

There can be no doubt I think that, 
an accused, who has complied with the 
requirements of S. 211 of the Code, and 
has put in at once his list of defence wit- 
nesses, is entitled as of right to have the' 
attendance of those witnesses at the| 
Sessions trial enforced in the event of 
their ignoring, or failing to comply 
with tho summons. When processes! 
have been issued by the Court it is the 
duty of tho Court to enforce them. 
Now in the lU'esent case the facts rela- 
ting to tho summoning of these witnes- 
ses are tliese: The commitment order 
was ])assed on 7th July. It was the 
duty of the defence, as required by 
S. 2L1, to at once file the list of witnesses 
who wore required to bo summoned to 
attend in the Sessions Court. The list 
of defence witnesses was, Iiowovor, as 
the record shows, filed on 10th July and 
summonses were duly issued. The trial 
commenced in the Sessions Court on 7th 
January and upon that date an applica- 
tion was made to the Court drawing 
attention to the fact that two of the 
defence witnesses namely Efari Das 
Banerji and Bai Bakhal Mandal were 
not present and asking that they might 
be summoned if necessary by an urgenfe 
telegram. The Additional Sessions 
Judge thereupon directed the prosecu- 
tion to take necessary steps in the 
matter and a telegram was sent. On 
the following day 8th January these 
witnesses were not in attendance, and 
another application was filed on behalf 
of the defence asking that their atten- 
dance might be enforced and alleging 
that the accused would otherwise be 
prejudiced. It appears that two other 
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’ \Vi0i‘e present on tlmt day and 

J'udge directed 
that tibe accused taight examine those 
4^0 witnesses, but they were not exa- 
;biined by the defence and the trial was 
edncluded without any evidence for the 
defence being recorded. 

On behalf of the Crown it is contend- 
ed in the first place that the list which 
»was filed by the accused on 10th July 
was not a list in respect of which he 
was entitled as of right to ask the Court 
to enforce the attendance of the witnes- 
ses ; and secondly it is urged that these 
two witnesses, .upon whose attendance 
so much stress has been laid, were npt 
material witnesses, and that therefore 
the appeal ought not to be entertained. 

With regard to the first point it 
seems clear from S. 211 that it is ordi- 
narily incumbent on the accused to put 
in his list of defence witnesses at once, 
that is to say on the day when the 
order of commitment is made and that 
if he does not do so the Magistrate will 
have a discretion to allow or not to 
allow any such application if it is made 
on any subsequent date. If, however, 
such an application is made and is allo- 
wed, then tlie application whether under 
sub-S. (l) or sub-S. (2) will be governed 
by the same principle. The learned 
Additional Sessions Judge having exer- 
cised his discretion and issued summon- 
ses on the defence witnesses mentioned 
in the list of 10th July was in ray judg- 
ment bound to enforce the attendance 
of these witnesses who were in con- 
tempt. I do not therefore tliink that 
there is any substance in the first con- 
tention. 

The second ground, however, is to my 
mind of greater importance. The ques- 
tion is whether these two witnesses 
Hari Das Banerji and Rai Rakhal wore 
really witnesses of material importance 
in the case, whether the accused has 
been, prejudiced by the omission to exa- 
mine them, and whether the appeal 
should be allowed on that ground. It 
is vei^ difficult to ascertain anything 
d^fiaaite or tangible from the record to 
shp^vsr th&t these witnesses wex’e in any 
important witnesses for the pur- 
jpo^ of the defence. .The accused in his 
sti^t^ent in the coinraitting Court s^id 
Nothing about them. Speaking for ihy- 
self X do not attach much importance to 
that fact because 1 4o not oonsider that,., 


Empeeor (Gtrafbhmv J.) 

the acousM is tinder |(ny ^bll^ation to 
indicate the nature of the defence, which 
he is going to make in thA Sessions 
Court. Indeed there may be very good 
reasons why he should prefer not ^ to do 
so. But when we come to the Sessions 
Court the position is somewhat different. 
He there again made a statement and 
again there was no reference whatever 
to these two witnesses. It might per- 
haps be reasonably expected that, ho 
would then say that he had paid ^ the 
money to the complainant, and that he 
had done so in the presence of these two 
persons. 

But there is another circumstance 
even more important in connexion with 
this aspect of the case, and it is this — 
that in the previous civil suit the ac- 
cused made a definite statement, which 
has been proved in this case and has 
been markedas Ex. 5, in which he stated 
that he paid this sum of Rs. 135 to the 
decree-holder, that is to say the com- 
plainant in this case and obtained a 
receipt, and in cross-examination he 
further stated that when he paid the 
money to the decree- holder, f/he decree- 
holder, his brother, and son were 
present. No mention whatever was 
made in tliat statement of these « two 
persons Hari Das and Rai Rakhal, and 
if these two persons were present when 
the money was paid it seems to be in- 
conceivable that no mention would be 
made of tho fact. If therefore we allow 
this appeal and send the case back for 
retrial, the accused would bo confronted 
with the statement which he made at 
the trial of the civil suit and it would 
necessarily be very difficult to accept the 
evidence of these witnesses even if it 
supported the accused in the face of 
that statement previously made by the 
accused himself. Having regard to all^ 
these facts we are not satisfied that' 
these two persons are material witnes-j 
ses and that we should be justified ini 
setting aside the conviction and sen-1 
tence upon tho ground which has been] 
urged before us. ' 

The appeal therefore fails and the 
conviction and sentence are affirmed, 
appellant will surrender to his bail and 
serve out the remainder of his Sentence, 
Lort-Wiiliams, J .-‘I ftgraft, 

V.S./E.K. Appeal disused. 
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1930 Ck-. bases 147 (1) 

(Nswur) 

SUBHEDAB, A. J. 0. 

Pmniustoamy — Applicant. 

V. 

2It. B^i^Non- Applicant. 

Criminal Bevn, No. 17 of 1929, Deci- 
ded on 18th March 1929, from order of 
Sess. Judge, Eaipur, D/- 7th January 
1929, in Criminal Eevn. No. 28 of 1928. 

Criminal P. C., S. 488 — Application by 
wife for maintenance — Both huiband and 
wife examined — Case closed for orders — 
Pleader for husband appearing and wishing 
to argue case and file documents — Court 
ruling him out and passing judgment against 
husband — Proper enquiry held not made 
—Case ordered to be retried. 

The wife applied for maintenance allowance 
and both the wife and husband were examined 
and the case was closed for orders to be pro- 
nounced on a certain date. When the pleader 
for the husband appeared and wished to argue 
the case and file some documents, the Court, 
however; ruled him out and passed orders 
against the husband. It was contended that the 
Court's action was justified inasmuch as the 
husband did not intimate his desire to ad- 
duce evidence on the date when the case was 
closed. 

Held: that it was immaterial that the hus- 
band did nof do so as the Court was bound to 
ask him if he wfthed to adduce evidence be- 
fore closing the case and so there being no 
proper enquiry the case required to be retried. 

• [P 147 C 2] 

N, B, Blifivalkar — for Applicant. 

2?. K. Manohar — for Non-Applicant. 

Order Almelubai is the wife of a 
Pfinnuswami. This lady presented an 
application «n 10th August 1928 in the 
Court of Mr. Rizve, Sub-Divisional 
Magistrate, Dhamtari, claiming main- 
tenance allow'ance from her husband. 
She was examined on allirmation on the 
same day and a notice issued to the 
husband to show* cause against the ap-' 
plication. At the next hearing on 3rd 
September 1928 (carelessly put down in 
the order sheet as 3rd August 1928), 
the husband appeared and filed a written 
statement. Both the husband and wife 
were further examined on this date and 
the case was closed for orders to be 
pronounced on 4th September 1958. 
When the pleader for the husband ap- 
peared and wished to argue the case 
and file some documents but the learned 
Sub-Divisional Magistrate ruled him out 
an3 passed an order under S. 488, Cri- 
minal C., a^inst the husband to pay 
Bs. 15 per month to the wife. 

The husband file^a revision against 
the aforesaid order in the Court of the 


Sessions Judge, Baipur, who has referred 
the case under 8. 438, Criminal P. 0,, 
with a recommendation that the proce- 
dure adopted by the Sub-Divisional 
Magistrate being highly irregular, it has 
prejudiced the husband seriously and 
that a retrial should, therefore, be 
ordered by this Court. 

The learned pleader for the ladyi 
argued that because the husband did notj 
on 3rd September 1928 intimate to the 
Magistrate his desire to adduce evidence| 
the Court was justified in closing the 
case for orders and even in refusing to 
rcjceive documents at the adjourned 
hearing before the order was passed. 
In my opinion the Court was bound to 
ask the husband if he wished to adduce 
evidence before it closed the case. The 
result is that there has been no proper 
enquiry in the case. I, therefore, accept 
the reference and the recommendation 
made by the learned Sessions Judge and 
setting aside the order of the trying 
Magistrate, send the case back for re- 
trial according to law. 

p.N./B.K. Case remanded. 

1930 Cr. Cases 147 (2) 

^Nagpur) 

SCBHEDAR, A. J. C. 

Emperor 

V. 

J, B. Sane and others — Accused. 

Criminal Revn. No. 20i-B of 1929, 
Decided on 5tli November 1929, referred 
by Sess.Oudge, Akola. 

Criminal P. C., S. 350 — Discretion given 
to a Magistrate to act or not to act upon 
evidence recorded by his predecessor is con- 
trolled by proviso 1 to S. 350 — Option is 
given to accused and it can be exercised 
only once when second Magistrate com- 
mences proceedings. 

The discretioa given to a Magistrate by 
S. 350 (1), to act or not to act upon the evi- 
dence recorded by his predecessor is not abso- 
lute but is controlled by proviso to that 
section and it is solely left to the accused 
whether to claim the right to have the witnes- 
ses already examined by the previous Magis- 
trate recalled and re-examinod by the succeed-* 
ing Magistrate. This right, however, has to be 
exercised by the accused only once, that is at 
the time when the second Magistrate com- 
mences his proceedings,” [P 148 0 3] 

(t. P. Dick — for the Crown. 

M. B. Niyogi--lov Accused. 

Order.— The facts leading to this 
ference under S. 438, Crimitial P. 
are very clearly stated by the 
Sessions Judge, Akola, in tbeee t 
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Empbbob V, J. B. Sane (Subhedar, Ai 3. 0,) 



^ Odmiual Oaee No. 50 of 1927 of tha First 
Basim, was owing to a defect 
in l^rocedute, QBmanded by the Judicial Com* 
missioner’s Court It is now proceeding as 
caee No 86 of 1029 in the Court of the Sub* 
Divisional Magistrate, Basim. Owing to trans- 
fer of the Magistrato who first tried the case, 
S, 860, Criminal P. C., applied. Four accused 
said that they wanted all the prosecution wit- 
nesses and all the Court witnesses to be resurn- 

f Qoned and reheard, while the remaining 8 said 
bat there should be a de novo trial from the 
‘ beginning ( q-rf: qt^FqfgflJ^ 
applications dated 14th March 1929. In the 
original case there were witnesses for the pro- 
secution, for defence and for Court. On 19th 
August 929 when called upon to enter upon 
their defence, all the accused prayed that the 
defence evidence recorded in thi previous cage 
and the evidence of Court-witnesses 2, 3, 
4 and 5 should be taken as evidence in the pre- 
sent case, and that the original defence wit- 
nesses should not bo reheard, but that they 
wanted to give some additional defence evi- 
dence. The Magistrate rejected this applica- 
tion/’ 

One more important fact has also to 
be noted. In imra. 21 of this Court’s 
order in Criminal Bevision No. 29- B of 
1928, Kinkhede, A. J. 0., had definitely 
laid down that : 

“ all the evidence for both pti-rtics which has 
gone on record between 20bh October 1 *27 and 
14th November 1927 and also thereafter mast 
be treated as expunged therefrom and the trial 
resumed from the stage from which the ille- 
gality crept in, cxc 'pt so far as the accused 
may dispense with such exputtction,” 

When the aforesaid directions were 
given, it was probably not known that 
the proceedings after remand would not 
be conducted before the same Magistrate 
who had recorded the whole of the evi- 
dence at the previous trial. Therefore, 
when the case came to be retried by the 
present Magistrate the option given 
to the accused by the order of this 
Court was further supplemented by the 
option expressly reserved to them by 
proviso. 1 to S. 360 (l), Criminal P.C.The 
first four accused admittedly exercised 
this option by naming some of the 
witnesses examined by the former Ma- 
gistrate to be resummoned and examined 
afresh before the new Magistrate and 
impliedly agreed not to expunge the 
evidence of the rest of the witnesses 
recorded at the previous trial, while the 
rest of the accused wanted the. whole 
of the trial to be conducted de novo, 
clearly implying that the whole of the 
evidence whethei^for the prosecution or 
defence recorded previoiisly should be 
expunged and all the witnesses exam- 
ined afresh. 


None of the cases cited before the Ses- 
sions Judge or in t^is Court cover the 
point actually requiring decision in the 
present case. It is, however, clear thatl 
the discretion given to a Magistrate by, 
S. 350 (1), Criminal P. C., to act or not 
to act upon the evidence recorded by 
his predecessor is not absolute but is 
controlled by proviso. 1 to that sec- 
tion and it is solely left to the ac- 
cused whether to claim the right to have 
the witnesses already examined by the 
lu’evious Magistrate recalled and re- 
examined by the succeeding Magistrate. 
But it is equally clear from the langu- 
age of the proviso that this right has; 
to be exorcised by the accused only at 
the time “ when the second Magistrate! 
commences his proceedings.” 

Viewed in this light the decision of 
the trying Magistrate at tlie commence- 
ment of the proc6)edings to examine all 
the prosecution witnesses afresh was 
perfectly in order because all the ac- 
cused wanted the whole lot of prosecu- 
tion witnesses to bo reheard by him but 
his second order, which is thq, subject of 
the present ref..renc3, is ^idontly wrong 
as it has the ollecb of overriding the 
option of the first four accused not to 
have their evidence in defence, already 
recorded at the in’evious trial, reheard. 
Since in their application dated 14th 
March 1929 these accused had impliedly 
agreed that except the prosecution wit- 
nesses and Court witnesses* whom they 
wislied to bo resummoned and reheard, 
the rest of the evidence should not be 
expunged, the trying Magistrate was, in 
my opinion, bound to give effect to this 
agreement. 

The exercise of the option given to 
the accused both under the order of this 
Court and the proviso to S. 350 (i), Cri- 
minal P.C., could, however, be exercised 
only once and they having definitely 
exercised the same in a particular man- 
ner by their separate applications of 
14th March last and the fresh tr^l hav- 
ing proceeded upon that basis nope of 
the accused had any right to change the 
course of the trial as they wished to do 
by their subsequent joint application of 
19th August last in which they stated 
that they did not desire to have certain 
Court witnesses and defence witnesses 
resummoned and re-jBxamined. The order 
passed on this application by the trying 
Magistrate was, in my opinion, not 
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strictly a legal ofle. I, therefore, set 
aside the said order and direct that the 
trying Magistrate d^ retain and act on 
the evidence of witnesses examined by 
the first four accused before his prede- 
cessor and only rbsummon or re-exa- 
mine the Court witnesses and witnesses 
for the other accused. The first four ac- 
cused will of course have the right to 
summon fresh witnesses in their defence 
if they so desire. 

P,^,/r.K. Order set aside. 

1930 Cr. Cases 149 

(Nagpur) 

Munje, a. J. C. 

Mt, Sarji — Applicant. 

V. 

Mt, Bhimi — Non- Applicant. 

Criminal Eevn. No, 322 of 1929, Deci- 
ded on 4th November 1929, from order 
of Dist? Mag., Wardha, D/- IGth August 
1929, in Misc. Case No. 2 of 1929. 

(a) Criminal P. C., Ss. 435 and 439— 
Powers of High Court are wide and it can 
interfere even when certain order though 
legal is improper. 

Tho power j of High Court under Ss. 435 and 
439 are wide and jj; can proceed in the matter 
even suo motu and interfere if it considers just 
and proper. It can call for and examine the 
record of any proceedings and interfere oven 
when 'a certain order, though legal, is im- 
proper. . [P 150 C IJ 

(b) Criminal P. C., S. 205 — Summons is- 
sued in the first instance — Personal attend- 
ance of accused can be excused even if war- 

* rant of arrest is issued subsequently. 

Personal attandiiuce of accused can be ex- 
cused in all cases where a summons is issued 
in the first instance to him irrespective of tho 
fact whether ho appears in answer to the soiii- 
mons or has to be brought in b} a warrant of 
arrest issued subsequently : A. I. II. 1024 Paf. 
40, DisK ' [P 150 0 2] 

(c) Criminal P. C., S. 561-A — High Court 
^-an excuse personal attendance of accused. 

High Court can, under its inherent powers, 
jjass an order excusing the personal attendance 
of the accused and permitting him to represent 
himself in Court by a pleader : 14 Bom. L. 11. 
236 ; 17 0. W. N. 1248 ; A. I. «. 1027 Rang. 73 
and A, I. B. 1026 Bom, 218, Bel. on, 

[P 150 C 2] 

T. fJ. Kedar — for Applicant. 

.^1. 7. Khare — for Non-Applicant. 

Order . — This is an application to re- 
vise the order of the District Magistrate, 
Wardha, by which he exempted the ac- 
cused Mt. Bhimi, the non-applicant here, 
from personal attendance through the 
trial. The applicant Mt. Sarji has filed 
a complaint against Bhimi for an offence 
under S. 323, 1, F. Cf and the case is be- 
ing tried by the Tahsildar, Wardha. To 


start with, a summons was issued to her; 
she was served but, instead of appearing 
in person, she sent her husband to repre- 
sent her. The Court ordered the husband 
to produce the accused in person, but 
she did not so appear and this time sent 
a pleader to repi’esent herself. The case, 
however, could not be taken up for some 
reasons for two hearings and on the ad- 
journed hearing the Magistrate again' 
ordered a summons to issue to the ac- 
cused. No process fee was paid by the 
complainant and thereupon the com- 
plaint was dismissed under S. 204 (3), 
Criminal P. C. 

The case went to the District Magis- 
trate, who' thereafter sent the case for 
disposal to another Magistrate. Even- 
tually, however, the case was again sent 
back to the Tahsildar and tho accused 
was again summoned. On the date of 
the hearing the accused again appeared 
through a pleader and made an applica- 
tion for being exempted from personal 
attendance. This was not allowed and, 
instead, a bailable warrant of arrest 
was issued against her. She was not 
found and it appeared to the Court that 
she was avoiding service. A proclama- 
tion under S. 87 was therefore issued 
and, after it was published, tho trial 
commenced under S. 512. Another war- 
rant of arrest was again issued against 
her. 

In tho meanwhile the accused filed an 
appeal before tho District Magistrate 
and was allowed exemption from perso- 
nal attendance. This order is the sub- 
ject matter of this revision and runs as 
follows : 

“Previous proceedings iinlicate that the girl 
had abscoudod although there is no evidence to 
this effect. A certifipate of illness is filed and 
it is stated by counsel that she has been living 
at Aniraoti. In view of the fact that tho girl 
voluntarily appeared (througli counsel) and re- 
opened proceedings and that she is young, I al- 
low her to appear through counsel without put- 
ting in personal appearance.” 

The first contention is that the order 
of tho District Magistrate was without 
jurisdiction as, at that stage no appeal 
could lie, nor could any such order be 
passed in revision except by this Court, 
This has been conceded by the ether 
side, but it is urged on behalf of the ac- 
cused that the District Magistrate’s 
order, though defective in this respect, 
could be maintained as this Court had 
power to pass the very same order inj 
revision. The powers of this Courtl 
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/tinider Ss. 435 and 489^ Oxnnainal P. 0., 
wMe and a High Court can proceed 
iti/tbe matter even sue motu and inter- 
fere if it considers just and proper. A 
.High Court can call for and examine, 
the record of any proceedings and inter- 
fere even when a certain order, though 
legal, is improper. 

A perusal of the proceedings makes it 
‘clear that the accused did not altogether 
disobey the summons ; for every time 
that she was served she did make ar- 
rangements to represent herself before 
the Court. The only particular in which 
she disobeyed was as regards attendance 
in person. I fully agree in the reasons 
given by the District Magistrate in the 
concluding portion of his order and con- 
sider that it would be improper and un- 
necessary to compel the personal attend- 
ance of the accused. She is a young 
woman of a fairly respectable class and 
might naturally regard personal appear- 
ance as an accused as a greater punish- 
ment than a fine. Again, there appears 
to be nothing in particular for which 
the trial Magistrate considered her per- 
sonal attendance necessary. 1 therefore 
‘. agree that the trial Magistrate's order 
" in compelling her personal attendance, 
in the circumstances of the case, was 
not proper. 

It has, however, been contended by the 
learned pleader for the applicant that, 
as a warrant of arrest had been issued 
against the accused, her personal at- 
tendance could not be excused under 
S. 205, and that therefore the whole 
trial would be vitiated if she were al- 
lowed to remain absent. In support of 
this contention I have been referred to 
the case of Abdul Hamid v. Emperor (1). 
In that case, however, it appears that in 
the first instance, a warrrnt of arrest 
was issued against the accused ; again, 
the accused was found not to have moved 
in the matter of his representation in 
Court and the persons who api)earod for 
him so appeared without his authority. 
Both these circumstances are wanting in 
the case before me ; for, here, though 
the accused might subsequently have 
been arrested, it was only a summons 
th^t was issued against her in the first 
I am not sure if the Patna 
0 ^ i[t an authority for the proposition, 
behalf ^of the applicant, viz., 
ithat, eyen wheie» in the first instance, a. 
(irO.T, Pit. 7931, . 


"summons were issued, if sufaseqiientif 
during the course of the trial an accused 
is produced before the Court undof s» 
warrant of arrest his personal attend- 
ance cannot be exempted. If the Patna 
decision really goe^ to this length, I 
must say with due respect that I do not 
accept that view. S. 205 has to be read 
and construed with reference to the pre-' 
ceding S. 204 also with reference to the 
heading of the Chapter, in which both 
the sections occur, viz. ‘‘Of the com- 
mencement of proceedings before Ma- 
gistrate." It has again to be construed 
with reference to the next .preceding 
four sections occurring in Chap. 16, and 
has to bo read as continuation of all 
these provisions ; and, when so read, it 
would he clear that it applies to all| 
cases where a summons is issued in the' 
first instance to an accused, irrespective 
of the fact whether he appears in 'answer 
to the summons or has to be brought in; 
by a warrant of arrest issued subse-| 
quently. ' 

Even if the above contention were inj 
order and the present case# were not 
covered by S. 205, this Oburt can, under 
its inherent powers, as declared by 
S. 561- A, pass an order excusing the i>er- 
sonal attendance of the accused and per- 
mitting him to represent 'himself in 
Court by a pleader. The inherent juris- 
diction of this Court can be invoked .so 
long as no act is done in 'conflict with 
any of the provisions of the law or the 
general principles of criminal jurisprud- 
ence. That such a direction does not 
conflict with the provisions of the Cri- 
minal Procedure Code would be clear if 
a reference wore raadejbo the provisions 
of Ss. 353 and 366 (2). These provisions 
clearly contemplate cases where the 
whole trial can take place in the absence 
of the accused, including the stage of 
delivering the judgment in cases where 
the sentence imposed is one of fine only. 

The case-law on the subject also does 
not stand in the way of the exercise of 
such power ; for, in Emperor v. C. W. 
King (2) and Baj Bajeshtvari Debi v. 
Emperor (3) the High Court did pass an 
order dispensfing with the persoojil at-- 
tendance of the accused and ^allowed 
him to appear by a pleader throu ghout 

[lOlSt] 14 Bom.^Ei. 236*15 0. 90*«ia 

' Or. Xi. J. 464. c 

. W [1918] 17 C. W.N, 1213=281.0. 489»1 
Or. L.J. 281. 
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the Sessions trial! In the latter ease 
the committal proceedings were indeed 
initiated with a summons ; but in the 
former, this point ^has not been made 
clear ; at any rate, no importance seems 
to have been attached to it. Both these 
cases have been followed with approval 
in In re, Eandamhini Devi (4). 

Ip Mating Po Fyun v. Ilakasing (5), 
wiiere the personal attendance of the 
accused was dispensed with, even his 
pleader’s statement was considered to 
be his statement under S, 342. Simi- 
larly, in Emperor v. Dorabshah (6) it has 
been held that in similar circumstances 
there was nothing illegal in acting upon 
the plea given by the pleader ot the ac- 
cused under Ss. 242 and 243 in summons 
cases. 

The principles of criminal jurisprud- 
ence also are not abrogated by holding a 
trial at the instance of the accused in 
his absence so long as he makes arrange- 
ments to represent himself in the trial 
by a pleader. The rule of holding a cri- 
miiial trial in the presence of the accused 
is made especially for his benefit and 
there is nothing to prevent him from 
w’aiving the benefit if ho likes. The case 
would certainly be different, and the 
trial bad, if it is held without his con- 
sent in his absence or, even in the pres- 
ence of a pleader engaged for him, if the 
enagement has not been made by the 

• accused : Emperor v. Sardar (7); Abdul 
Hamid v. Emperor (1). 

In the case before me the accused haS 
herself moved in the matter and is ^Yill- 

• ing to represent herself throughout the 
trial by her pleader. There can there- 
fore be no force in the contention that 
the trial would bo bad because it would 
be held in her personal absence. For 
the reasons given above, I would not 
disturb the order that has been passed 
by the District Magistrate, though he 
was not competent to do so. The try- 
ing Magistrate should now proceed with 
the trial so long as a pleader engaged 
by the accused appears and need not 
ordinarily compel her appearance except 
to hear judgment under S. 366 in case 
he means to award a sentence heavier 
than that of fine. As the prosecution 

"li) A. I. B. 1922 Mad. 79=45 Mad. 359. 

(5) A. l.*B. 1927 Bang. 78=4 Bang. 50G. 

(6) A. I. B. 1926 Bom. 218=50 Bom, 250, 

(7) [1917] 86 P. R. i 517=42 I. C. 335=47 
P. W, B. 1917 Or. 


witnesses have been examined in her 
absence and her pleader was also not 
present, the trial Magistrate should now 
start with the trial afresh. With these 
remarks the application is dismissed. 
P.N./r K. Revision dismissed. 
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(Nagpur) 

SUBHEDAR, A. J. C. 

Mohammad Sarwar — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 35-B of 1929. 
Decided on 2nd September 1929, against 
judgment of First Class Magistrate, 
Mandla, D/- 22nd June 1929. 

Penal Code, S. 84 —Mere ailment before 
offence is not sufficient defence^Apparent 
motive for offence is not necessary. 

A porson is not entitlod to claim relief under 
S. 84 simply for the reasons that he is ailing 
for some timo before cominissiou of an offence, 
that he does not take food for some da\ s and 
that there is no apparent motive for commit- 
ting the offence : 17 0. 1\ L. Li. 113, 

[P 152 C 1] 

(t. G, Hatcalne — for Appellant. 

G. P. Dic’fc — for the Crown. 

Judgment. — The appellant has been 
convicted by Ohandorkar, Magistrate 
First Class, Akola, exercising powers 
under S. 30, Criminal P. C., of an at- 
tempt to murder Mt. Amirbi and sen- 
tenced to five years rigorous imprison- 
ment. The facts of the case are clearly 
proved and are briefly these : The ap- 
pellant had been ailing for sometime 
before 12th April last and his mother 
Gulabbi (P. W. 2), therefore, called 
Amirbi (P. W. 11) to come to her house 
and keep her company for the night. 
Amirbi accordingly went there and pre- 
pared “ Jlarira” food for the appellant 
and he ate it. Thereafter every inmate 
of the house, except probably the appel- 
lant, went to sleep in the same room in 
which was the appellant. Sometime 
after this Amirbi vifas roused from her 
sleep by the blow given to her by the 
appellant with a hatchet and the appeU 
lant further struck her two or' three 
more blows after she had got lip and 
then she fell unconscious. Gulabbi also 
got up heaving the cries of Amirbi and 
then GoteLhan (P, W. 4) and Jabbar- 
khan arrived upon the scene and secured, 
the appellant and attended to the 
wounded woman. * . 

The appellant in his examini^'lioh,; 
pleaded ignorance ol all the events 
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happened on that eventfal night. As 
there \7as no evidence to bring the case 
of the appeUant within the purview of 
S, 8fe, Penal Code, the trying Magistrate 
held him guilty of an offence under 
S. 307, 1. P. C. 

Mr, Hatvalne who appeared for the 
appellant in this Court argued that 
there being evidence to show that the 
"appellant was ailing for sometime before 
the occurrence and liad not taken food 
for some days and from the absence of 
motive it should ho presumed that the 
case was covered by S. 84, I. P. C. 
The law on the i^oint of legal insanity 
to bring a case within the purview* of 
jS. 84. 1. P. 0.,has been fully and ela- 
iborately discussed by Sir Henry Stanyon 
in Emperor v. Kataya Kisan (l) and 
applying the indnciples laid down there 
to the facts proved in the present case I 
am decidedly of opinion that the appel- 
lant has failed to make out a claim for 
relief under S. 84, 1. P. C. Put in view 
jof the fact that the appellant was in a 
bad state of health when he committed 
the crime for which apparently no 
motive is even suggested by the prose- 
cution, I consider that the ends of jus- 
tice will be met if 1 reduce the sentence 
from five years passed by the trying 
Magistrate upon the appellant to three 
years rigorous imindsonment, which 1 
hereby do. With this modilication of 
the sentence I dismiss the appeal 

P.N./R.K. Sentence reduced. 
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(Nagpur) 

SUBHEDAK, A. J. C. 

Emperor 

V. 

Santoki — Accused — Non- Applicant. 

Criminal Revn. No. 274 of 1929, De- 
cided on 16th September 1929, made by 
Sess. Judge, Jubbulpore, on 22nd 
Julv 1929. 

Forest Act, S. 26 (dj^Cattle grazing in 
the Government forest — Owner not author 
rizing directly nor indirectly such graz- 
ing — He cannot be convicted. 

A Person’s cittle were found grazing in fthe 
Government forest in charge of a boy. The 
person had not authorized either directly or 
indirectly the boy to graze the cattle in the 
ferast 

B^ld : that ho could pot be convicted ; 11 
JSF. Ir. B.76. , [P 162 0 2] 

S. G* Dutt Chaudhury — for Non* 
Appliqftnt. 


(Suli^edari A. J. 0.) \! ^930 

Order. — ^This is reference by the 
Sessions Judge, Jubbulpore, recommend- 
ing that the conviction of Santoki by a 
Magistrate First Cj^ass, Mandla, under 
S. 26 (d), Forest Act, be quashed as it 
was in conflict with the law propounded 
by this Court in Saiyyad Bahim v. 
Emperor (1). 

The facts are that eight buffaloes be- 
longing to the accused were found gaz- 
ing in the Government forest block 
No. 18 in charge of one lad named 
Shankar. It is established by the evi- 
dence of Chhiddi (D. W. 2) that the ac- 
cused had employed Shankar's father 
and not Shankar as grazier and it is not 
proved that the accused had, in any way 
authorized directly or indirectly Shankai 
to graze his cattle in the forest block 
No. 18. The conviction of the accused! 
under those circumstances was, there-' 
fore, clearly illegal. 

The learned District Magistrate sup- 
ports the conviction on the ground that 
because in his examination the accused 
referred to the license (Ex. D-1) which 
ho had obtained from the purchaser from 
whom he had purchased sdmo of the 
buffaloes which were found grazing in 
the Government forest, it could be pre- 
sumed that the accused : 

“moaiife to graze the buffaloes in Government 
forest on the original license *and therefore 
connived at the illicit grazing,’* 

The statement of the accused as re- 
corded by the Magistrate is as under : 

“The eight buffaloes were covered by a 
liconso hence my grazier may or may not have 
grazed thorn in Government forest. I have no 
personal knowledge of this.” 

The statement quoted above cannot 
surely he construed in the manner sug- 
gested by the learnqd District Magis- 
trate in his explanation. The accused 
clearly denied all knowledge of the 
illicit grazing and it was, therefore, 
necessary for tlie prosecution to have 
established knowledge or connivance on 
the part of the accused to connect him 
with the offence. I therefore accept the 
reference and set aside the conviction of 
the accused. ' The fine if paid will be 
refunded. 

_P.n./r.k. Conviction set aside, 

(1) [1915] 1i‘ n. L.' k 76^29 L G..825l:n6 
Or. L. J. 485. 
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(Ouah) 

SXUART,0. J,sAND RAZA, J. 
IBisheshwar^Ao^nsed — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 198 of 1929, De- 
cided on 3rd May 1929, from order of 
Third Addl. Sess. Judge, Lucknow, D/- 
l6lh February 1929. 

(a) Criminal P. C., S. 269 (3)— Failure to 
write separate judgment does not vitiate the 
trial. 

Failure to write a separate judgment in a 
ease where the procedure laid down by S.269 (3) 
is followed, docs not vitiate the trial. 

[P 154 C 1] 

An accused was tried by a jury with an of- 
fence punishable under S. 395, Penal Code, and 
was acquitted being found not guilty. In the 
same trial he was tried for an ofionce under 
S. 396, Penal Code, with the same jury sitting 
as assessors. The Judge stated both cases for 
the benefit of jury and his summing up covered 
both the charges. 

Held : that it was not necessary for the 
Judge after having summed up at great length 
to write again another full and elobarato judg- 
ment covering exactly the same ground so far 
as S. 396, I. P, 0. charge was concerned and 
failure to write a separate judgment did not 
vitiate the trial inhere nothing was gained by 
accused in repeating the same remarks in two 
separate documents : A, I. R. 1922 Mad, 502, 
Ref. [P 153 C 2j 

IC. P. Misra — for Appellant. 

II, K, Ohose — for the Crown. 
Judgment. — The learned counsel for 
tjie appellant has taken a preliminary 
objection that there is no judgment such 
as is required by the Criminal Procedure 
Code in existence against his client. The 
circumstances are these; Under special 
rules laid down by the Local Govern- 
ment certain Sessions cases triable in 
the Lucknow District are tried by a Ses- 
sions Judge and a jury and other ses- 
sions cases are tried by a Sessions Judge 
with the aid of assessors. 

Under the provisions of S. 269, Crimi- 
nal P. C., when an accused in these cir- 
cumstances is charged at the same trial 
with several ofifences of which some are 
and some are not triable by jury, he is 
tried by the Court of Sessions and a jury 
for such of those offences as are triable 
by jury and by the Court gf Sessions with 
the aid of the jurors as assessors for 
such of them as are not triable by jury. 
In this particular case the above proce- 
dure was followed. The appellant was 
tried by a jury for an offence punishable 
under S. 396, L P. C., and was found not 
1930 Or. C. 20 


guilty. He was accordingly acquitted on, 
that charge. In the same trial he was! 
tried for an offence punfsbable under 
S. 896, 1. P, C. As this offence was not 
triable by a jury he was tried with the| 
same jury siting as assessors. It was 
necessary for the learned Sessions Judgel 
to state both cases for the benefit of the' 
jury* He did so. His summing up,l 
which was very clear and very fullj 
covered both charges. The heads of the 
charge, which he dictated, covered 30 
type- writ ten pages and in his charge bo 
has gone over the whole ground in res- 
pect of both the charges, has stated the 
law, has stated the facts, and has dis- _ 
cussed the evidence for and against in 
respect of every one of the accused per- 
sons. As far as ho possibly could, he 
refrained from indicating his opinion, as 
to the value of the evidence. He would 
not have been in the wrong if he had in- 
dicated his opinion, provided he had jiot 
attempted to force his oxnnion on the 
jury, but he did not indicate his opinion 
against any accused. He had told the 
jury that in his opinion there was no 
evidence upon which they could convict 
the appellant on a charge under S. 396. 

The jury accepting that view acquitted 
the appellant. As assessors they found 
him guilty under S. 396. The Judge 
then wrote a further order in which he 
stated his agreement with the views of 
the jury as to the value of the evidence 
against the appellant on the charge 
under S. 396. He then found him guilty 
and proceeded to convict him. Now it 
is argued that this procedure was wrong 
and that it was necessary for the Judge, 
after having summed up at great length, 
after having stated the heads of his 
charge to the. jury and summarized them 
in a type-written note of thirty pages to 
write again another full and elobarate 
judgment covering exactly the same 
grounds in so far as the S. 396 charge 
was concerned. It is suggested that his 
failure to write this judgment vitiates 
the trial. The only decision which 'We 
can find reported in the regular 
reports dealing with this pdint is the de 
cision of a Pull Bench of the fiigh Court' 
of Madras in A. T; SankaraliiHfe^ 
Mudalicur v. Narayana My^dalidr (1). 
In that case the Full Bench decided thia^; 
the failure to write a regular 
might be considered an error m " 

(1) AJ.B. im Mad. M>2s45 
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dure but fch&t, if it were, it was a mere 
irregularity cured by S. 537, Criminal P. 
|C. There is mb decision reported in the 
recognized law reports to the effect that 
|the failure to write a separate judgment 
vitiates the trial. The learned counsel 
^for the appellant informs us that there 
is a decision in “unreported criminal 
oases of the Bombay High Court’* edited 
by Eatan Lai Eanohhod Das which sup- 
ports that view, but we do not consider 
that under the law wo should be justi- 
fied in considering any decision other 
than the authorized decisions. We would 
go further than the Madras High Court 
in this respect and would look at tlio 
substance of the Criminal Procedure 
Code on this point. The Criminal Pro- 
cedure Code lays down among the re- 
quisites of a judgment of this nature 
that it should be either written by the 
presiding officer of the Court or taken 
down from his dictation. Here it was 
taken down from his dictation. Every 
page if dictated has to be signed by him. 
Here every page is signed by him. It 
has to be dated and signed by the pre- 
siding officer in open Court at the time 
of pronouncing it. It was dated and 
signed by the presiding officer at the 
time of pronouncing it. The judgment 
should specify the offence (if any) of 
which, and the section of Indian Penal 
'Code or other law under which the ac- 
cused is convicted and the punishment 
to which ho is sentenced. All these 
particulars are given. The judgment 
has to contain the point or points for 
determination. The point or points for 
'determination are given in the charges 
to the jury. The judgment has to give 
the decision. The decision is given in 
the subsequent order. The judgment 
has to give the reasons for the decision. 
The reasons for the decision are given 
in the subsequent order. These are all 
the requisites. 

We consider that the charge to the 
jury read together with the subse- 
'quent order compose a good judg- 
ment in law and we would consider 
it most unfortunate if they did not do so. 
Npl^hing is gained by the accused or any- 
[one. else by repeating the same remarks 
in two separate documents and; if it uu- 
fortPnately were the law that when the 
Judge has already said what was requi- 
site in one part be should have to copy 
it over again into another, the law would 


stand in need of revision. But as we 
read the law the objection is not founded. 
We now examine <ihe ^appeal on the 
merits. The appellaivt having been con- 
victed by the Judge sitting with asses- 
sors has every , right to challenge the 
conviction on the merits. The evidence 
against the appellant is that he was 
implicated by an approver. That in it- 
self does not carry the case very far: 
but there is against him the strong evi- 
dence of one of the victims of the da- 
coity, a man called Prithi and of the 
wife of Prithi. They identified the ap- 
pellant distinctly as having been one of 
the dacoits. Prithi did not know the 
appellant before but he has picked him 
out of a crowd as one of the men who 
had assaulted him. Prithi’s wife had 
seen the appellant before and she gave a 
good description of his appearance. She 
did not previously know his name, The 
evidence on the other side was evidence 
that the appellant had quarrelled with 
Prithi ’s wife because she had taken some 
mangoes of his without his permission 
and that he had quarrelled with the ap- 
prover at a fair. He furtjjor yfht up evi- 
dence of alibi. The learned Judge and 
the assesors believed the evidence of 
identification and disbelieved the ccvi- 
dence produced for the defence. After 
hearing the appellant’s learned counsel 
we have arrived at the same conclusion. 
We do nob consider the sentence passed' 
on the appellant excessive and dismiss 
the appeal. 

R.M./r.k, Appeal dismissed. 

1930 Cr. Cases 154 

(Oudh) 

Stuart, O. J. 

Lachliman Prasad Joshi — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 96 of 1929, Deci- 
ded on 3rd October 1929, against 
order of Dist. Mag., Sitapur, DA 11th 
September 1929. 

(a) Criminal P. C., S. 478 — Revenue Court 
is not barred from proceeding undor S. 478 
with regard to offence committed in muta- 
tion proceedings — U. P. Land Revenue Act 
(1901), S. 48. 

Proceedings in mutation are proceedings 
within the meaning of S. 476 and the Court 
concerned with the proceedings is a revenue 
Court within the meaning of 8. 4S, Land Reve- 
nue Act of 1901. A revalue Court has therefore 
jurisdiction under S. 478 when the offence is 
oomtnttted before it in any proceedings even 
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non-judicial. Moreover mutation proceedings 
are judicial proceedings within the meaning of 
the Criminal X^roqj^dur# Code though ordinarily 
they may not bo so and there is no bar, there- 
fore, to a revenue Coutt from proceeding under 
S. 478 with regard to an offenco committed in 
mutation proceedings before it : A. J. i2. 1926 
P. C. 100, Ref. [P 165 C 2] 

(b) Criminal P. C., S. 478 — Code permits 
no appeal against order under S. 478 — 
Magistrate passing order not as criminal 
Court but as revenue Court — District Magis- 
trate cannot interfere under S. 435. 

The Code permits no appeal against an order 
under S. 478. The powers of the District 
Magistrate under S. 435 and the following soc- 
tiions are confined to interference with crimi- 
nal Courts subordinate to Jiimsolf. When, 
therefore, a Magistrate does not pass an order 
as a criminal Court but as a revenue Court 'the 
District Magistrate has no jurisdiction to re- 
vise his order. [V 156 C 1,2J 

iU. F, Bahadur ji — for Appellant. 

U, K. Ghofie—iov the Crown. 

Judgment.— The facts are as follows: 
A lady called Barkatunnissa, Taluqda- 
rni of Ant taluqa died at Lucknow on 
i3th April 1927. Six persons Mahbub 
Ali and live others applied jointly for 
entry of names before the revenue 
Court, Qprtain other persons opposed 
them. Eventually Mr. Narsingh Narain 
Eao, Assistant Collector, First Class, 
Sitapur, recorded the names of Abadi 
Begam, Khalil Khan and Fida Ali as 
entitled tt) engage for tho revenue of 
the Ant taluqa. In the course of the 
proceedings before him an alleged will 
was produoed. Mr. Narsingh Narain 
Eao considering that this will was 
forged and that a criminal offence had 
been committed before him, and consi- 
dering the caso triable exclusively by 
the Court of Sessions completed an en- 
quiry and comnptted certain persons to 
take their trial before tJie Sessions Court. 
He proceeded under S. 478, Criminal 
P. C. His attention was drawn to tho 
commission of the ofl’ence by a com- 
jdaint made by the police authorities 
before him in the course of his enquiry. 
As a result he committed to Sessions 
Eani Abadi Begam and nine others but 
refused to commit to Sessions Pt. 
Lachhman Prasad Joshi. After he had 
refused to commit Pandit Lachhman 
Prasad Joshi to Sessiorfs, the District 
Magistrate of Sitapur purporting to act 
under the provisions of S. 437, Criminal 
P. 0. committed Pandit Lachhman Pra- 
sad Joshi to Se^ions on the same 
charge. 

I have before me two applications, the 


first is by Eani Abadi Begam and three 
other persons who, were committed to 
Sessions by Mr. Narsingh Narain Eao 
and the second is by Pandit Lachhman 
Prasad Joshi. The first application was 
argued by Dr. Kitchlu and the second 
by Mr. Bahadurjee. Dr. Kitchlu took 
tho objection that the offence, if any, 
had not been committed before a reve- 
nue Court in the course of the judicial 
proceedings, and that thus Mr. Narsingh 
Narain Eao had no jurisdiction under 
S. 478. Dr. Kitchlu suggested that Mr, 
Narsingh Narain Kao was not at the 
time pi'esiding over a revenue Court. I 
do not accept that contention. Mr. 
Narsingh Narain Eao was concerned 
with proceedings in mutation, that is to 
say, it was liis duty to record the names 
of some persons or otliers on a disputed 
succession under tlio provisions of S. 40, 
Local Act, 3 of 1901. He was thus acting 
as a Court of record and was a revenue 
Court within the meaning of S. 48,, 
Local Act 3 of 1901. The proceedings’ 
in mutation were certainly proceedings' 
within the meaning of S. 476, Criminal 
P. C. 1 am not disposed to consider 
that such an oflicer would have no juris- 
diction under tlie provisions of S. 478, 
if he were conducting proceedings other 
than judicial proceedings wlien tlie aU 
legod offence was committed before him. 
1 base my view upon the wording of 
S. 478 which is as follows : 

Whorl any Riieh offence is committed be- 
fore. .any civil or revenue Court, or brought 
under the notice of any civil or rovemio Court 
.11 tho courso of judicial proceedings ” 

The construction I place upon those, 
words is that a revenue Court has juris- 
diction when the offence is committed 
before it in any proceedings. When the 
offence is brought to its notice the Court 
has only jurisdiction when it is brought 
under its notice in the course of judicial 
lu’oceedings. The argument of Dr. 
Kitchlu would re(iuir 0 the section to 
have been drafted as follows : 

“ When any such offence is committed be- 
fore or brought under the notice of any civil or 
revenue Court in the course of judicial proceed- 
ings,” 

But apart from this, mutation pro* 
ceedings are judicial proceedings within 
the meaning of the Criminal Procedure! 
Code. Ordinarily speaking, mutation' 
proceedings are not judicial proceedings.! 
Their Lordships of the Judicial Commit- 
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^ 14(14 down in Nirmdn Singh r. 

M^r§ Pariab Nnrain Singh (1) : 

** i^t.^rocee^ingfl for the mutation of names 
are not judioial proceedings, in vtrhich the title 
to nnA the proprietary rights in immovable 
property are determined. They are much more 
in the nature of fiscal inquiries instituted in 
f;he interest of the State for the purpose of as- 
oe;Hraining which of tho several claimants for 
the occupation of certain denominations of 
immovable jiroperty may bo put into occupa- 
tfon of it with the greater confidence that the 
Tevenue for it will be paid.” 

But the judicial proceedings contem- 
plated under S. 478 are judicial proceed- 
ings within the meaning of the Code of 
Criminal Brooedure, as here the words 
have a special meaning. S. 4 (m) definas 
judicial proceedings to 

“ include any proceeding in the course of 
which evidence is or may be legally taken on 
oath.” 

In mutation lu oceedings evidence may 
be legally taken on oath and evidence is 
usually taken on oath. In this parti- 
cular case evidence w-as taken on oath. 

I thus find that there was no bar to Mr. 
Narsingh Narain Rao proceeding under 
8. 478 and refuse to quash the commit- 
ment of Rani Abadi Begam and tho 
other persons who Jiave applied wdth 
her, I dismiss their application. 

The case of Pandit Lachhman Prasad 
Joshi is, how’^evor, different. Mr. Narsingh 
Narain Rao refused to commit him to 
Sessions. Mr. Narsingh Narain Rao 
passed no order under S. 476 either 
making a complaint or.refusing to make 
a complaint. If he had passed such 
an order an appeal would have lain 
under S. 476 B. Ho refused to commit 
Pandit Lachhman Prasad Joshi. In what 
capacity did he pass that order ? He 
passed that order, in my opinion, as a 
revenue Court, although for tho purpose 
of his enquiry he was exercising the 
powers of a Magistrate. Nevertheless 
he was not a criminal Court hut a re- 
venue Court exercising the powers of a 
Magistrate. The Code permits no appeal 
against an order under S, 478. The 
powers of the District Magistrate under 
S, 435 and the following sections are 
confined fo interference wnth criminal 
Courts subordinate to himself. As I 
fundemtand the case Mr. Narsingh 
Narain Rao did not pass this order as a 
jt^ipinal Court but m a revenue Court 
as Mr. Narsingh Narain Bao was a 
i^#time Opurt the District Magistrate 

liY A. I. B. P. a 100==1 Iiuok. 989=43 
y -- Aii.ep ‘ 


Umpbkob 

as District Magistrate bad no jurisdic* 
tion to revise bis order* In these oir* 
cumstances I considir tMit the applica* 
tion of Pandit Laclrhman Prasad Joshi 
must succeed. I allow application No. 96 
and quash the commitment of Pandit 
Lachhman Prasad Joshi. 

R.M./r.k: Order accordingly. 

^ 1930 Cr. Cases 156 
(Oudh) 

Stuart, C. J., and Raza, J. 

Gaftga — Accused — Appellant. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 192 of 1929, Deci- 
ded on 3rd May 1929 from order of Sess. 
Judge, Pyzabad, D/- 4tli April 1929. 

(a) Criminal P. C., S. 162'— Oral state- 
ment made by any person to police officer 
during investigation cannot be used for 
contradicting defence witness. 

No oral stafcemont made by any person to a 
police officer in the course of an investigation 
under this chapter and no record of any such 
oral statement can bo used for any purpose in a 
Court of law in respect of an offence under 
investigation at th^ time whoa such statement 
was made, except tor the purpose of contradic- 
ting a prosecution witness. It can only be 
used for that purpose under special condi|;ionB. 
Such a statement cannot be used for the pur- 
pose of contradicting a defence witness. 

[1? 158 C 2] 

(b) Penal Code, S. 302 — Incident on moon- 
less night — Identification evidence of alleged 
eyewitnesses disbelieved — Only evidence of 
identification being dying deposition — De- 
ceased not in a position to make long state- 
ment — Declaration obtained as answers to 
leading questions— Family of the deceased 
deliberately putting attack some hours back 
— Conviction was set aside. 

Some persons were tried under S. 302 for 
having murdered one B, Tfie occurrence took 
place on a moonless night under a thick tree. 
The so called eyewitnesses wore disbelieved on 
the point of identification. The only evidence 
against tho accused was tho first report and the 
dying deposition of the deceased. The deceased 
was not able to make a long statement. The 
dying declaration was not an unaided effort 
but consisted of answers to leading questions 
put by the disbelieved alleged witness. The 
family of tho deceased had deliberately chosen 
to put the attack back some two hours before 
it actually occurred. 

Held : that under the above circumstances 
it was impossible to uphold the convictii^n. 

CP^168C.l] 

Jagat Naragan, A. N. Mullah, Bam 
Nath Shargha and L. S. Misra^iot Ap- 
pellants. 

Q. E. Thomas, Covt. Advocate — for 
th« Crown. 
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Judgment— Gahga, Jaggu, Bama from the beginning named 6he five men 
Shankar, and D\i^ark| have been eonvic- in quesfiion as his assailants. The case 
ted by. the learned Sessions Judge of has been tried very carefully by an ex- 
Pyzabad on a charge under S. 302, perienced Judge and it is only due to 
I. P. 0., and sentenced to death subject him where we differ with him to explain 


to confirmation by this Court. They 
appeal. The reference in confirmation 
is also before us. On 10th December 
1928, Nageshar, a Brahman who 
resided in a hamlet of Bhiti had 
left his village early in the morning 
with his son Baijnath to appear in a 
case before an Honorary Magistrate in 
the village of Jajwara some eight miles 
away. He and his son were answering 
a charge of house trespass in order to 
commit an offence, under S. 451, 1. P. C. 
this charge being brought against 
them by the police on a complaint of a 
chamar. Three of the appellants Ganga, 
Jaggu and Rama Shankar liad given evi- 
dence ill this case and they were at the 
Court of the Honorary Magistrate that 
day for the purposes of cross-examina- 
tion. Ganga, Jaggu and Rama Shankar 
went away. They \Vent away at 4 
o’clock andi^it sunset Nageshar and Baij- 
natli returned tO the village. It is in 
evidence that Baijnath pressed on, leav- 
ing his father to follow him. It appears 
that sometime that night Nageshar was 
the victim of a murderous attack with 
knives which took place under a maliNva 
tree 320 yards distant from his house. 
•He received severe injuries as a result 
of which he (Tied the following day. 

The case for the prosecution is that 
the four appellants together with a man 
■called Janga, the brother of Ganga, 
were waiting for Nageshar on his way 
home and that tli^y attacked liim at 
about 9 o’clock in tlio night before he 
had reached his home. The evidence in 
support of this story is the evidence of 
Baijnith who says that while in his 
own house he was aroused by the cries 
of his father and that ho came out at the 
time and the jdace already stated and 
saw the attack on his father. There is 
further the evidence of a Brahman called 
Achebar who says that hearing cries he 
ran towards the spot and met certain 
men running away from th^ spot. Both 
Baijnath and Achebar have named , the 
four appellants and Janga as the men 
whom they saw. In addition there is 
what purports to be % dying deposition 
of the deceased man Nageshar and a 
mass of oral evidence that Nageshar 


why the evidence which he considered 
reliable is flot considered reliable by us. 
The first fact w liich struck us very for- 
cibly but which has not struck him aS 
forcibly is this. The'post-mortem exami- 
nation of the bod 5 ^ of the deceased 
showed that his stomach contained a 
pound and a half of dal and rice which 
liad hardly been digested. We have 
enjphasized in this Court that 'too much 
stress should not be laid upon the condi- 
tion of the food in a deceased man’s body 
when the question is what time has 
passed between his death and his last 
meal. The reason why one does not usu-- 
ally lay great stress on such evidence is 
that the most recent medical researches 
have shown that sometimes the xirocess 
of digestion is very greatly delayed 
when the deceased is an Indian and the 
food is vegetable food. But here we 
consider that we are on firm ground in 
drawing certain inferences from the 
fact that this food had hardly been 
digested at all. We know for certain 
that the deceased man liad left his own 
village to go to Jajwara which is eiglit 
miles away very early that morning. It 
is most unlikely that very early that 
morning lie would have eaten a pound and 
a half of cooked rice and dal. W^iile ho 
and his son were at Jajwara they would 
very likely have oaten something hut, 
being’ Brahmans, if that something had 
been cooked food, they would have had 
to cook it themselves and it was most 
unlikely that they would cook dal and 
rice by the wayside. There is no evi- 
dence that they took any vessel for the 
imrposo. Thus the condition of this 
food in his stomach would appear to us 
to indicate clearly that ho was murdered 
after he had returned to his village, and 
after he had partaken of a meal. In 
other words ho was not murdered at 9 
p. m. but probably about 11 p. m. and 
this one fact appears to us sufficient to 
discredit the evidence of Baij Nath, 
Achebar, and the others. 

There is thus left alone the fact 
that the deceased man mentioned the 
names of the four appellants 
the name of Janga as fa^is 
lants. Now we have it in the fiisi 
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place i&at it \va^ a moonless night. It 
was the nigbt before a new moon. There 
may have been some light from ssars 
but there was no other light. The de- 
ceased met his death under a tree. It is 
not impossible that in these circumstan- 
ces he could have recognized hisassail- 
lants, but there must be a distinct doubt 
as to whether he could have done so and 
this doubt is strengthened by the follow- 
ing circumstances: In the first place he 
mentions the name of Janga. Janga is 
Ganga’s hrotlior and it is in evidence 
that Janga had been absconding from 
the village for the last year. It is tune 
he might have returned that night but 
the inclusion of Janga’s name throws a 
furtlier element of doubt into the case. 
We next come to the form of ''the first 
report and the dying deposition taken. 
The deceased had been very severely cut 
about the throat. It ^Yas possible for 
him to speak but it would have been 
very difficult for him to make a long 
statement and to make a detailed state- 
ment. There is no reason why ho 
should not have been able to give the 
name of the person whom it is believed 
to he his assailants, hut we are unable 
to believe tliat either the first report or 
the dying deposition were the doooasod’s 
unaided efforts. They appear to us to 
bear every sign of l)eing recorded as 
answ^ers to leading questions. Those 
leading questions must have been sup- 
plied by Baijnath. There is no reason 
to suppose that the deceased man did 
not give the names of the four ai)pellants 
as four of those his assailants, but the 
anxiety to supply details does not assist 
towards an acceptance of the correctness 
of his statement. We thus have it that 
the only case against the appellants 
consists of the fact that tlie deceased 
man stated that they and Janga were 
the men wdio had attacked him. Every 
attempt has been made to improve upon 
this story by the addition of details 
which are not genuine details. The 
night was a moonless light. The star 
light may or may not have supplied 
sufficient means of recognition. The 
family of the deceased have deliberately 
jcbosen to put the attack back some two 
Ihours before it actually occurred and the 
jevidence of identification given by Baij- 
jnath and Achebar does not convince us. 

In these circumstances it is impossible 
ifo uphold the cpnvictioDs, ' 


. Emperor 1^30 

w 

Before we leave this case we have to- 
note one point. TJ[ie learned Sessions 
Judge permitted statement made before 
the police and recorded in the diaries 
to be brought on the record for the pur- 
pose of contradicting the witnesses for 
the defence. He was not right in adop- 
ting this course. S. 162, Criminal P. C. 
as amended is clear on the point. No! 
oral statement made by any person to a 
police oflicer in the course of an investi- 
gation under this chapter and no record 
of any such oral statement can bo used 
for any purpose in a Court of law in 
respect of an offence under investigation 
at the time when such statement was 
made, except for the purpose of contra- 
dicting a prosecution witness. It can 
only be used for that purpose under; 
special conditions. Such a statement: 
cannot be used for the purpose of contra- 
dicting a defence witness. 

As a result the appeals succeed, the 
convictions are set aside and Ganga, 
Jaggu, Kama Shankar and Dwarka will 
be set at liberty. 

v.B./ii.K. A'pjfcah alloiceiL 

'5^ 1S30 Cr. Cases 158 

(Oudh) 

Stuart, C. J., A^’D Eaza, J.* 

Prag Datt — Accused — Applicant. 

v. 

-Opposite Party. 

Criminal Bevn. Appln.*No. 103 of* 
1929, Decided on I5th November 1929, 
from order of Addl. Sess. Judge, Bah- 
raich, D/- 4tli September 1929. 

5^ Penal Code, S. 197 — False affidavit 
sworn in by accused for supporting transfer 
application — No protection is given to the 
accused. * 

Where the law does not prohibit the ad- 
min) atnition of an oath or solemn affirmation 
.and where in fact the practice of the Court 
directs that an oath or solemn affirmation must 
ho administered before the affidavit is accepted, 
there cannot be any protection for an accused 
person who commits perjury in such a documents 
The fact the affidavit was made for supporting 
transfer application in a case in which he was 
an accused is immaterial : 12 Mad. 451, Disi.; 
19 AIL 200 and 23 AIL 331, Doubted and not 
PolL [P 159, C 2] 

A, N. M7illa — for Applicant. 

G. JI, Tho'fkas — tor the Crown.- 
Judgment. — One of the questions 
raised in this criminal revision is of 
considerable importance. The applicant 
Prag Datt filed wlmt purported to be an 
affidavit asking for the transfer of two 
cases one of which was a case in which 
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lie was a complainlnt and the other o1 
which was a case in which he was an 
accused. The cases were criminal oases 
pending in the Oo^irts of two Magis- 
trates. The learned District Magistrate 
•of Bahraioh considering that a state- 
ment in the so called affidavit was false 
has ordered the prosecution of Prag 
Datt under the provisions of S. 476, 
Criminal P. 0., and his order has been 
upheld by the learned Additional Ses- 
sions Judge of Bahraich. The first point 
taken by the learned counsel is that as 
Prag Datt was an accused person in one 
of those cases he could not be prosecuted 
for giving false evidence, even if he had 
given false evidence. The position taken 
by the learned counsel is that an ac- 
cused person who makes an affidavit to 
support a transfer application or to sup- 
port an application for bail or to support 
any other application of tiio same kind 
can make any false statement he wishes 
and that he cannot be prosecuted under 
the law. 

The learned counsel has certain 
decisions^ which support*! his view. 
The first of •these was a decision of a 
single Judge of the Allahabad High 
Court 1 n the matter of Barlcat (1). Tho 
second was a decision which followed 
the rule laid down in the previous deci- 
sion. It was of another Judge of the 
Allahabad High Court in Emperor v. 
Bindeshri Sing (2). Tliore is further a 
decision of a Bench of the Madras High 
Court in Queen Empress v. Siihhayya 
{3). But this last has no bearing on the 
.subject. In that case an accused i)3rson 
had been ordered by a Court to make a 
statement of solemn affirmation. He 
was subsequently prosecuted for making 
a false statement. As the action of the 
Court in directing that person to make 
a statement on solemn affirmation was 
directly opposed to the provisions of 
S. 5, Oaths Act (10 of 1873) the 
Bench decided that the statement itself 
could not be taken as a statement on 
oath and that thus there could be no 
prosecution. But in the two Allahabad 
cases the facts are very different. Here 
it was a question of an a^davit made 
by an accused person who had a right 
to make an affidavit and who was not 

(1) fl897] 19 All. 200=(1897) A. W. N. 23. 

(2) [1908] 28 All. 331=3 A. L. J. 98=(1906) 

A. W. N. 42. • 

(3) [1889] 12 Mad. 451. 


compelled to make the affidavit on oath 
before it could be accepted. Mr. Justice 
Blair at p. 201 of the first decision 
said : 

“For my own part, I have no doubt thafe*the 
regislaturo intended to protect aii accused 
person from the ordeal of examination as a 
witness and to render him incapable, there- 
fore, of being punished for the making of false 
statements upon oath, or otliewvise, so long as 
his case is sub judice.”- ■ 

His Lordship did not refer to any 
express provision of the law which sup- 
ported this view. He appears to have 
considered that ho was following the 
spirit of the law in laying down that an 
accused person even wlion under the 
law capable of making an affidavit wlio 
made a false statement was protected, 
in his perjury. This view was followed 
by Mr. Justice Iliciiards in tho second 
case. The learned Judge, however, 
added notliing to the reasons in the 
first case. He stated solely that ho con- 
sidered liimself bound by tlie previous 
decision. Wo are of opinion that this 
view cannot be accepted. S. 193, I. P, 
C. lays .down that whoever intentionally 
gives false evidence in any stage of a 
judicial proceeding has committed an 
offence, (living false evidence is de- 
fined by S. 10 L and an affidavit is 
evidence within the meaning of S. 191. 
Tho question of the fabrication of false 
evidence must also bo considered. Wo 
cannot find it possible to accept the view 
of tho learned Judges of the Allahabad 
High Court greatly as wo respect them. 
When the law prohibits the administra- 
tion of an oath or solemn affirmation 
to an accused person the matter is of 
course different. In those circumstances 
there can bo no perjury. But where 
the law does not prohibit the adminis- 
tration of an oath or solemn affirmation 
and where in fact the practice of the 
Court directs that an oath or solemn 
affirmation must be administered before' 
the affidavit is accepted we cannot seej 
how there can bo any protection for an- 
accused person who commits perjury in' 
such a document. If the case ^toodi 
alone on the first point the present 
application would certainly fail, but the 
learned counsel has brought to our 
notice a circumstance which appears to 
have been overlooked by the Courts 
below. On an examination of .the so 
called affidavit we find that it was never 
sworn at all. It was admittedly admit* 
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iinl by ei^l^or AUhougb no oath or solemn 
a§irm«^fcion faAd been fcaken as to the 
^rtith of its contents. The applicant can* 
n<^ be picosecuted for giving false evi- 
dence or fabricating false evidence in the 
absence of an oath or a solemen affirma- 
tion and we allow the application and 
set bis prosecution aside. 

^ V.B.^R.K. * Apylication allowed, 

1930 Cr. Cases 160 

(Lahore) 

Johnstone, J. 

Jalal — Convict— Appellant. 

V. 

Emperor — Opposite Party. , 

Criminal Appeal No. 474 of 1929, De- 
cided on 13th July 1929, against order 
of Addl. Dist, Mag., Amritsar, D/- 3rd 
May 1929. 

(a) Penal Code, S. 376 — Complainant 
pregnant— Medical evidence is still of help 
to prosecution. 

It cannot be said that medical evidence can- 
not help the case for the prosecution, because 
the complainant is pregnant at the time when 
the rape is alleged to have been committed. 

[P 160 C 2] 

(b) Penal Code, S. 376 — Mere finding 
semen on complainant’s clothing is not suffi- 
cient to prove rape. 

The report of the chemical 'analyser regard- 
ing the presence of semen on the complainant’s 
clothing is not sulheient to prove that the com- 
plainant is actually raped. [P 160 C 2] 

Nand Lai — for Appellant. 

Diwan Bam Lai — for the Crown. 

Judgment.— 'The appellant Jalal has 
been convicted under S. 376, I. P. 0., 
and has been sentenced to a term of five 
years’ rigorous imprisonment. The 
story for the prosecution is as follows : 

On the day preceding the last Id Mt. 
BarJrat Bibi the wife of a faqir, was 
alone in her house when the appellant 
Jalal and an absconder named Ohularnan 
entered the house, dragged her into a 
Kothri ; and each in turn committed 
rape on her. She called for help and 
several people appeared including her 
mother-in-law and a man named Atma 
Singh. These persons saw the appellant 
and the absconder escaping. Shortly 
afterwards a sufed posh appeared on the 
scene and Mt. Barkat Bibi told him, as 
she had already told the other two, that 
she bsd been raped by the appellant and 
Gh^laman. 

1 have beard J>r. Nand Lai ai eon- 
sidevable len^h on behalf of the appeL 
; tant JalaU Itas^urged in the first place 


that thei^ is no indeiUndent bnh 

this contention is falsified' by the evi-^ 
donee of two of thr principal witnesses 
Atma Singh and the sufed posh, neither 
of whom has any connexion with the 
complainant. Another argument urged 
by Dr. Nand Lai is that the report of the 
occurrence was not made to the police 
until the following day. I have con- 
sidered this question, but I am satisfied 
that the prosecution has given adequate 
reasons for the delay in making the re- 
fjort. It appears that the complainant 
set out towards the police station, but 
was intimidated by the friends of the 
appellant and she went home and man- 
aged to proceed to the tha“ha on the fol- 
lowing day. 

A more important question has been' 
raised. The record shows that the com-; 
plainant was never examined by any me-* 
dical expert. It is urged on behalf of thej 
Crown that because the complainant is a| 
married woman and was actually preg- 
nant at the time, the medical evidence! 
could not have helped the case for the! 
prosecution. With this view I am notl 
prepared to agree. Apart frofh the state- 
ment of the complainant herself there is 
no real evidence that penetration was ac- 
tually effected. The report of the Chemi- 
cal Examiner regarding the presence of 
semen on the complainant’s clothing is 
not sufficient to prove that the complain-' 
ant was actually raped. It is, however, 
quite clear from the evidence that the 
appellant and his companion entered the 
house of the complainant and committed 
criminal assault upon her. I accordingly 
accept the appeal in so far that I alter 
the conviction from one under S. 376 to 
one under S. 354, 1. P. C„ and I sentence 
the appellant to two years’ rigorous im- 
prisonment. 

p.n./r.k. Order accordingly^ 
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^ 1930 Cr. IUMe« 161 (1). 

(Lahore) 

Dalip S^gh, J. 

Taj Muhammad — Accused -*Pefci- 
tioner. • 

V. 

Emperor — Opposite Party, 

Criminal Misc. Petn. No. 263 of 1929, 
^ Decided on 22nd November 1929, for 
transfer of criminal case. 

^ Criminal P. C., S. 526 — Order for re* 
trial from the stage of irregularity — Order 
for transfer was made where accused ag- 
reed not to demand fresh trial. 

Convictions of certain accused were set 
aside on appeal on the ‘ground that fprovisions 
of S. 542 had not been complied with, and 
j^-trialiwas ordered from the place wh^jre the 
irregularity had occurred. The accused prayed 
for transfer on the ground that as they had 
no further statement or evidence to -offer it 
was a foregone conclusion that the Magistrate 
would convict them, again. 

’ Held : that no general rule could laid 
down for such cases but as the counsel for 
petitioner had said that the accused would 
not demand a do -novo trial which otherwise 
they could claim, the case could bo trans- 
ferred to another Magistrate who was to take 
up the trial from the place where the irregu- 
larity had occurred. " [P 161 C 1] 

/. (?. S^hi^tor Petitioner. 

Sundar Das for Government Advo- 
cate —iov the Crown. 

O^der . — This is a transfer applica- 
tion which raises a somewhat novel 
point. The accused were convicted by 
the learned Magistrate. On appeal the 
l€yirned Sessions Judge set aside the 
conviction .An the ground that the 
provisions of S. 342, Criminal P. C., 
had not been complied with and he 
directed that the trial sliould ho taken 
up from the place where the irregu- 
larity had occurred. The accused now 
say that they have really nothing to 
add to the statement wdiich had been 
previously recorded and have no further 
evidence to offer than the evidence they 
have already offered, and therefore, it 
is a foregone conclusion that the, 
learned Magistrate who has already 
convicted them, will convict them 
again. They, therefore, pray for a 
tiinsfer. 

The point raises this diflScuIty that 
' if the transfer application is granted 
the accused can demand a*jde novo trial 
and therefore the order of the learned 
Sessions Judge directing that the trial 
ehpuld proceed from the stage wbei^ 

irregularity oeciirred would practi- 
y<jaHy to rendered huto^ory. On the 
‘ ‘ . i mb Cr.C. 21 


other hand, it is clear that it is in all 
human probability but natural for , the 
accused to apprehend that^ the Magis- 
trate who had once expressed bis opi- 
nion will come to the same conclusion 
on the evidence which has already been 
taken. It may also be urged that 
really the w^hole thing is a teclinicality 
and that really the accused are not 
suffering any substantial injustice bja 
the same Magistrate trying the case 
again. I lay down no general rule for 
such cases though the learned counsel 
for the petitioners has cited a Patna 
ruling which is almost on all fours in 
wjiich Bucknill, J., held that in such 
cases .a transfer was desirable. The 
learned counsel for the petitioner tells 
mo that the accused will not, demand 
a de novo trial. In these circumstances I 
allow the petition and transfer the case 
to another Magistrate who will pro- 
ceed to take up the trial at the stage 
where the original irregularity took 
place and then proceed to dispose of it 
according to law. 

H.m /r.M. Petition allowed, 

1930 Cr Cases 161 (2) 

(Lahore) 

Bhide, j. 

Arjan Accused — Appellant. 

v» 

Emi)eror — Oppos\te Party. 

Criminal Appeal No. 822 Of 1929, 
Decided on 17th November 1929, from 
order of Addl. Dist. Magistrate, Amrit- 
sar. D/- 27tli July 1929. 

Penal Code, S. 124*’A — Publication bring- 
ing British Government into hatred etc., in 
any form whatever amounts to offence. 

If the subject matter of a publication is 
likjly to briiig Government into hatred or 
contempt or expite disafTeefcion towards it and 
if it has beompublished with the intention of 
producing such effect, it would be immaterial 
for the purpose of S. 124-A whether the publica- 
tion assumes the form of a life-sketch or a 
poem or an allegory or some other form. 

[P 162 a 1} 

The publishing of the life sketch of a peri^n 
who was admittedly 'fa member of a society 
whoso avowed object was to overthrow th^ 
Government established by law in British 
India is an offence under S. 124 when no 
reasonable explanation is forthcoming as to 
why the author thought it fit at that parti- 
cular time to publish the life sketch. The 
crucial point for -decision in such* case is 
the intention with which the life .sketch has . 
been published which is to be gathered froo:i. 
the subject-matter as well as the surrounding 
circumstances. [P 162 C 1, 

Mazhar Ali Azha^^lox AppeHatifc 
Bam Lai — for the Crown, “ ; V | 
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Jadgmeiitv — The appellant Arjan 
Singh editor printer, and publisher of an 
Urdu journal called “ Kirti *’ has been 
convicted in this case under S. 124-A, 
I. P. 0., for publishing in the journal a 
life sketch of one Jiwand Singh who is 
described as a martyr. Jiwand Singh 
was a villager from the. Hoshiarpur dis- 
trict who apparently went *to America 
* in search of livelihood in 1907. There 
he learnt the use of arms and later on 
joined the Ghadar society and took a 
vow along with other members of the 
society to destroy the “ tyrannical 
Government of this country. He re- 
turned to India about 1914-15. The 
Ghadar party decided to hold a meeting 
at Lahore in February 1915, at which 
plans for a mutiny were to be laid out. 
But the I^olice got news about the 
meeting and arrested many men of the 
party at Jiwand Singh’s house, where 
the meeting was held. Jiwand Singh 
managed to escape. He decided to col- 
lect arms and shot at first a sentry on 
duty at a railway bridge. Two sepoys 
were shot later on by Jiwand Singh and 
his companions and their rides with 
some ammunition wore taken. He mur- 
dered one Chanda Singh Zaildar who 
had the reputation of being a great 

Jholichuk ” (nickname for “ loyalist ”), 
after evading pursuit for a considerable 
time, he was eventually arrested tried 
and hanged in 1917. 

It has been urged on behalf of the 
appellant that the life-sketch refered 
to above is purely of a historical 
character and that its i)ublication does 
not amount to an offence under S. 124- A, 
I, P. 0. After carefully considering the 
matter, I am unable to accept this con- 
tention in the circumstances of this 
case. The crucial point for decision is 
|the intention with which the life-sketch 
has been published. If the subject 
matter of a publication is likely to * 
bring Government into hatred or con- 
tempt or excite disaffection towards it, 
|and if it has been published with the 
intention of producing such an effect, 
it would be immaterial for the pur- 
poses of S, 124.A, I. P.0,, whether the 
publication assumes the form of a 
Jlif e-sketch or a poem, or an allegory or 
pome other form. 

The intention of the writer in such 
has to be gathered from the' sub- 
matter of tbe publication as^ well 
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as the surrounding^circumstances. In 
the present instance no reasonable ex- 
planation is forthcoming as to why 
the author has thought it fit to publish 
at this juncture the life-sketch of a per- 
son who was admittedly a member of, 
society whose avowed object was the 
overthrow of the Government estab-| 
lished by law in British India and who 
was convicted and hanged for crimes| 
committed in pursuance of that object 
as long ago as 1917. This is, moreover,] 
not the only life-sketch of its type 
which the author has published. In 
successive issues of 'the journal, life- 
sketches of several other persons con- 
victed of similar offences against the 
Government have appeared. The man- 
ner in which the life sketch has been 
presented clearly shows the author’s 
sympathy with the aims and aspira- 
tions of the convicted persons.- In the 
present instance Jiwand Singh has been 
glorified as a martyr and the writer’s 
intention to hold him up as an ideal 
worthy of imitation in the present times 
would seem clear from the general 
tenor of the life-sketch and the verses 
which appear at the beginning and the 
end. 

Taking into consider 9 ,tion the* facts 
stated above. I hold that the-appel- 
lant has been rightly convicted. As 
regards the sentence, the case seems to 
be of a somewhat unusual, type, and I 
think a moderate sentence will suffice 
in the present instance. I accept the 
appeal to the extent of reducing the 
sentence to the peiiod of rigorous im- 
prisonment already undergone. 

r.M./r.k. Order accordingly. 

1930 Cr. Cases 162 

(Lahore) 

Zafar Alt and Bhidb, JJ. 

Bhana Mai — Accused — Appellant, 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 852 of 1929, De- 
cided on 12th November 1929, from order 
of Sess. Judge, Delhi, D/- 30bh August 
1929. 

Penal Code, S. 300 — ^That attault followed 
sudden quarrel without premeditation and 
that accused comes from peaceful trading 
class are extenuating circumstances and ex- 
treme penalty should not bc inflicted. 

Whero tho weapon used, the part of the body 
aimed at and pierce^,, and the violence with 
wjhi^b the blow was indicted lead to the infe- 
rence that the aconirad intended to cause such 
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bodily injury as was tikely bo cause deabb 
oven though the accused did not intend to 
cause death, the accused can be rightly con- 
victed of murder. * [P 163 0 *2] 

But the fact that the assault followed sud- 
den quarrel without premeditation is an exte- 
nuating circumstance as also the fact that ac- 
cused belongs to a peaceful trading class and 
extreme penalty of law should not be inflicted 
and sentence should be reduced to transporta- 
tion for life. [P ip-i C 2] 

Moti Sagar and Hem Eaj Mahajan — 
for Appellant. 

Des Eaj Sawhny — for the Crown. 

Judgment. — Dr. Moti Sagar, who ap- 
pears for Bhana Mai appellant concedes 
that it was Bhana Mai who inlHcbed the 
injury to which the deceased Kallu Mai 
succumbed, but Contends tliat the oli'enco 
committed by him though culpable homi- 
cide, did not amount to murder, and 
that, even if it did, Bhana Mai deserves 
the lesser punishment iirovided by S. 
302, 1. P* C., and not the sentence of 
death that has been passed against him 
by the learned Sessions Judge. 

Kallu Mai deceased was a prosperous 
commission agent of Delhi and Bhana 
Mai was his adopted son. The latter had 
a son of the* name of Puran Mai aged 
16 years and another son much younger. 
Bhana Mai married twice and had the 
two sons by the two wives respectively 
but ho was at present a widower. Kallu 
Mal*s wife w’as also dead, and so the 
family consisted of Kallu Mai*, Bhana Mai 
and the two spns of the latter. Kallu 
Mai was an old man of 60 while Bhana 
Mai is 38 years of age. 

It ai)pear8 that Kallu Mai did not let 
.Bhana Mai X)articipat 0 in his business. 
He with his grandson Puran Mai went 
regularly to the business premises about 
11 a. m. and roturVied about 9 p. ra. and 
kept the ready cash of the business 
locked up in his safe inside a small 
room of the residential house. On the 
fateful morning Kallu Mai handed the 
keys of the safe etc. to Puran Mai to 
take out the money to be carried to the 
shop as usual. At this juncture Bhana 
Mai came out of the room where he had 
been sitting alone and snatched the keys 
from Puran Mai to open the safe. Kallu 
Mai forbade him and told hjm that if he 
was in need of money he would himself 
give it to him. Thereupon some dispute 
arose as to who shohld open the safe, and 
ultimately Kallu Mai settled this by say- 
ing that his servant Sfipat should do so. 
Bhana Mai then handed the keys to Sri> 
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pat, but Kallu Mai instead of directing 
Sripat to open the safe told him to lock 
the doors of the room. This annoyed 
Bhana Mai and he snatched the keys 
from Sripat, Kallu Mai then endea- 
voured to get the keys from Bhana Mai 
and thereupon the latter plunged a knife 
into Kallu MaTs heart causing him to 
fall on the ground where he expired in 
few moments. 

According to the medical evidence 
Kallu Mai bore a stab wound in the 
chest deep dowm to the heart which was 
cut. The pulmonary artery was also 
cub. The cause of death was obviously 
thcf perforation of the heart through a 
stab wound in the chest. 

From the account of the occurrence 
given above, the conclusions clearly fol- 
low, (i) that Bhana Mai was not trusted 
by Kallu Mai, and (2) that Bhana Mai 
resented this, and stabbed his father in a 
fit of anger. He had no justification 
w'hatsoever for proceeding to take by 
force what his father was not willing to 
give him. The learned counsel argues 
that it could not be said that the appel- 
lant inflicted the injury with intent to 
cause death, and that all that could be 
predicated of him was that he acted with 
the knowledge that the injury might 
prove fatal. We are, on the other hand, 
of opinion that, the weapon used, the 
part of the body aimed at and pierced,' 
and the violence with which the blowj 
was inflicted, load to the inference thatj 
even if the accused did not intend tO' 
cause death, he intended to cause such| 
bodily injury as was likely to causej 
death. He lias, therefore, been rightly,' 
convicted of murder. ‘ 

As regards the punishment there cam 
be no manner of doubt that the assault; 
followed a sudden quarrel without pre-i 
meditation. Having regard to this exte-| 
nuating circumstance and fact that tfie 
appellant belongs to a peaceful trading 
class it does not appear necessary to 
exact the extreme penalty of law. We, 
therefore, reduce the sentence to one of 
transportation for life and accept the ap- 
peal to this extent. 

r.m./h.K. Order accordingly. 
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1830 Cr. Cwet 164 

^ (Lahore) 

Bhide, j. 

Lachhmaii Singh — Accused — Appel- 
Ian I}. 

V, 

lUmperoi — Opposite Party. 

^ Criminal Appeal No. 824 of 1929, De- 
cided on 9bh November 1929, from order 
of Addl. Dist. Magistrate, Amritsar, D/- 
26th Julv 1929. 

(a) Penal Code, S. 124 (A) — Allegations 
against Home Government do not amount to 
offence under S. 124 (A). 

A paragraph containing following stiitoments 
WAS printed and published by editor of a nefvs- 
paper. The writer said that the English had 
made a fine move for taking possession of Kabul 
by their duplicity. On the one hand the 
Afgan King had been made to introduce Euro- 
pean fashions in his country and on the other 
the Afgan subjects had been incited to rebel 
against their king. 

Held : that the allegations did not fall with- 
in the scope of S. 124- A. There was no refe- 
rence in the paragraph to the Government 
established by law in British India. The policy 
criticised was that of Homo Government and not 
of Indian Government. The language also was 
not such as could bo reasonably hold to bo cal- 
culated to excite disaltection towards His Majes- 
ty or the Govern rnont of British India, 

[P104C2! 

(b) Penal Code, S. 124 (2)- Where allega- 
tions bring Government to hatred and con- 
tempt, writer is guilty. 

An article in a newspaper contained following 
paragraph: Under their rule the English have, 
displayed such acts of oppression, high handed- 
ness, excesses, tyranny, repression and dis- 
honesty as are making the world civilization feel 
ashamed. English rule in India, depends upon 
those bad characters of number 10 of England 
who have become notorious for their folly, bar- 
barity and hard heartedness. Such "cruel, 
unmannerly and foolish persons are sent as 
officers of this country as might be considered 
burdensome for England’s soil. This is the 
reason why the general massacre of Jnlliau- 
wala Bagb, the bloody field of Guni-ka-fiagh 
and tjie Karbalas and bloody scones of Nankaiia 
Bahib and Jaito are being seen in India. 

Aeld : that .the object of the article w^as evi- 
dently to bring the Government into hatred and 
contempt and to threaten it with vengeance and 
destruction. The writer was therefore guilty 
of offence under S, 124 (2). [P 165 0 1] 

Mo^zhar Ali Azhar — for Appellant. 

Bam Lal—iov the Crown. 

Judgment. — Criminal appeals Nos. 
824 and 825 of 1929 are connected and 
00^ be disposed of together. They arise 
Mt of two case in which Lachhinan 
Singh, editor, printer and publisher cf 
<Surmu1s:hi paper called ''•Qaumi Babbar 
Sher*' was conyicted under 8. 124- A in 
respect bf tw ; .articles headed ]^dbni 


da samachar (news from Kabul) and 
Naukar Sahai da namn danr 

aramhli hogiya (commencement of a new 
era of repression bV the bureaucracy) 
which appeared in that paper and sen- 
tenced to rigorous imprisonment for one 
year and eighteen months* respectively 
the sentences to run concurrently. 

The*first article consists only of a brief] 
pai'agraph in which the writer says that 
the English have made a fine move for, 
taking possession of Kabul, by their 
duijlicity. On the one hand, the Afghan 
King has been made to introduce Buro- 
I)ean fashions in hia country and on the| 
other the Afghan subjects have been in- 
cited to rebel against their King. What- 
ever one may think of these allegations 
they do not appear to fall with the scope 
of S. 124.A,I. P. C. There is no refe-i 
renco in the paragraph to the Govern- 
ment established by law in ‘British 
India, and it may well be argued that] 
the policy criticised is that of the Home 
Government and not of the Indian Go- 
vernment. Nor is the language of the| 
paragraph such as could bo ^treasonably 
held to be calculated to excite disafifec- 
iion towards His Majesty or the Govern- 
ment of British India. The learned 
counsel for the Crown was unable to 
put forward any substantial ground in 
support of the conviction in respect of 
this article and I consider the conviction 
to be unsustainable. 

The second article, however, is clearly 
seditious. It is a direct attack on the 
personnel and the methods of the British 
Government in India. The following 
paragraph will bo sufficient to indicate 
its general' tenor and purport. 

“Under their rule the English have displayed 
such acts of oppression, high-handedness, ex- 
cesses, tyranny, repression and dishonesty as 
are making the world civilization feel asha- 
med. English rule in India depends upon 
those bad characters of number 10 of England 
who have become notorious for their folly, bar- 
barity and hard-hoartedness. Suefi cruel, un- 
mannerly and foolish persons are sent as offi- 
cers of this country as might be considered 
burdensome for England’s soil. This is the 
reason why the general massacre of Jallianwala 
Bagh, the bloody field of Guru-ka-Bagh, and 
the Karbalas and bloody scenes of Nankana 
Sahib and Jaitd are being aeon in India/’ 

The learned couusel for th^^appallant 
urged that that the qbject of the writer 
was simply to bring home to the Govern- 
ment the advisibili^iy oL adopting con-, 
mliiabtory methods in Indian fatit on a 
p^tsual of the article this argumimt 
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sdems fco me to tie wholly untenable. 
The writer's object is evidently to bring 
the Government info hatred and con- 
tempt and to threaiten it with vengeance 
and destruction. 

The article is one of the worst speci- 
mens of its type and in the circumstances 
the sentence passed in respect of it can- 
not be considered to be excessive, 

I accept appeal No. 824 of 1929 and 
set aside the conviction and sentence in 
respect of the article ''Kabul da sama- 
char,*' 

I reject appeal No. 825 of 1929. 
R.M./r.K. Order accordingly, 

1930 Cr. Cases 165 

(Lahore) 

Broadway and Johnstone, JJ. 
Ham Din - Accused— Appellant. 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 562 of 1929, De- 
cided on 17th July 1929, from order of 
Sess. Judge, Lahore, D/- 22nd May 1929, 

Penal Code, S. *302 — That murderer is 19 
or 20 years of age and murder* prompted by 
veneration Tor founder of religion is not ex- 
tenuating circumstance. 

The mere fact that the murderer is only 19 or 
20 years of ago and that the act was prompted 
by fedlings of veneration for the founder of his 
religion and anger at one who had scurriously 
attacked him, is a wholly insufficient reason 
fos not imposing the appropriate sentence pro- 
vided by law: A. I. R. 1928 hah. 531, Rej. 

' • [P 16G C 1, 2] 

Mohammd Ali Jinnah and Farrukh 
Hussain — for Appellant. 

Bam Lai and /. L, Kapur — for the 
Crown. 

Broadway, J. — Ilam Din, son of Talia 
Mand, a Tarkhan of some 19 or 20 years 
of age, and a resident of Mohalla Sirian- 
wala, Lahore City, has been-conviefced of 
having caused the death of one Rajpal on 
€th April 1929, and, under S. 302, 1. P. 
C., has been sentenced to death. He 
has appealed, and the case is also before 
us under S. 374, Criminal P. C. 

The deceased was a Hindu book- seller 
having a shop in the Hospital Road. 
Some little time back he had given grave 
offence to the Muslim community by the 
publication of a pamphlet entitled 
^‘Rangila Rasul.** He had been procee- 
ded against under S. 153-A, I. P. C. in 
connexion with this publication, and 
after a protracted trial, had been con- 
victed in January ft27. His conviction 
was, however, set aside by the High 
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Court in May 1927.* The pamphlet was 
a scurrilous production and had woun- 
ded the susceptibilities of -certain mem- 
bers of the Muslim community to such 
an extent that his acquittal was followed 
by two abortive attempts to murder the 
author, with the result that it was found 
advisable to afford him police protection. 

It seems that he had recently gone on 
a visit to Hardwar and, during his ab- 
sence, the guard was removed. He re- 
turned from Hardwar on 4th April and 
whether the guard had not yet been res- 
tored or had temporarily absented him- 
self (the point is immaterial) he was 
niurderously attacked in his shop at 
about 2 p. m. on 6th Ax)ril. 

That his assailant intended to cause 
deatli is established by the medical evi- 
dence which shows that he received no 
less than eight wounds, seven being in- 
cigsed and one a punctured one. The 
nature of those injuries also show that 
Rajpal endeavoured to defend himself, 
for four of tlie incised wounds were on 
his hands. Ho received a wound on the 
top of his head that cracked the right 
parietal bone, two incised wounds above 
the spine of the left scapula and a punc- 
tured wound in his chest. This last 
pierced the heart cutting the fourth rib 
and caused almost instantaneous death. 

The case for the prosecution is that 
the appellant purchased a knife from 
Atma Ram (P. W. 8) on the morning of 
6th April, •proceeded to the shop of the 
deceased at about 2 p. m. and attacked 
him as ho was sitting on the gaddi in 
the- outer verandha writing letters. 
The assault was witnessed by Kidar 
Nath (P. W. No. 2) and Bhagat Ram 
(P. W. No. 3) emjdoyees of the deceased 
who were in the shop at the time, the 
former sitting at work in the inner 
varandah and the latter standing on a 
ladder in the outer verandah or room 
arranging books on the shelves. They 
raised an alarm, threw books at the ap- 
pellant who dropped his knife and ran 
out. He was pursued by Kidar Nath 
and Bhagat Ram who were 'joined out-, 
side by Nanak Ohand (P. W. No. 4) and 
Parma Nand (P. W. No. 5). The appel- 
lant turned into a woodyard belonging 
to Vidya Rattan, who had seen the pur^. 
suit from his office door and who hai|^ „ 
tened into the woodyard and sOiged 
appellant, being assisted by 
♦[Rajpal v._BniB(.eroT. A. I. ‘ 
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who were on his heels. The appellant 
is then' stated to have repreatedly ^nd 
lottdly proclaifised that he was neither a 
thief nor ^ dacoit but had “taken re- 
venge for the prophet.” 11am Din was 
taken to the deceased *s shop, the police 
were notified and took over the appel- 
lant and the investigation. 

^ A very brief report was made by 
Kidar Nath who said nothing of the as- 
sertion made by Ilam Din when he was 
captured, and did not mention the name 
of his fellow servant. 

On the following day as a result of a 
statement made by Ilam Din to the 
Police the shop of Atma Ram was dis^ 
covered, and^on 9th this Atma Ram picked 
out the appellant at an identification 
parade held under the supervision of a 
Magistrate as the man to whom he bad 
sold the knife found in Rajpal’s shop. 

There can be no doubt that Atma Ram 
could have sold the knife as he had seve- 
ral of identically the same make and 
pattern, two of which have been pro- 
duced as exhibits. Ho stated that he 
bought these knives at an auction sale 
of Medical Stores. 

M. Jinha has attacked the prosecution 
story on various grounds. He urged 
that Kidar Nath was not a reliable wit- 
ness because (1) he was an employee of 
the deceased and, therefore, ‘interested;” 
(2) he had not stated in the First Infor- 
mation Report (a) that Bhagat Ram was 
with him, and (b) that the appellant had 
stated that he had avenged the Prophet. 
As to Bhagat Ram it was contended ho, 
as an employee, was interested, and as 
to the rest that there were variations in 
some of the details. 

Objection was taken to the admissi- 
bility of the statements made to the 
police which led to the discovery of 
Atma Ram, and Atma Ram’s identifica- 
tion of Ilam Din and his testimony re- 
garding the sale of the knife to Ilam Din 
were characterised as untrue and impro- 
bable. (His Lordship after discussing 
the eviflence held that the guilt had been 
established and proceeded as follows.) Mr. 
Jinnab iinally contended that the sen- 
tence of death was not* called for and 
urged ^ extenuating circumstances, that 
the appeUant is only 19 or 20 years of 
age and t^at bis act was |»Tompted by 
feelings Hrveneration for the founder of 
his religion’ and anger at one who had 
Iscurrilously attacked him. 
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As was pointed outHn Amir v, Am* 
peror (l); 

'*tho mere fact that the murderer is 19 or 20 
years of age, ❖ sic is a wholly 

insufficient reason for not^^imposing the appro- 
priate sentence provided by law.*’ 

The fact that Ilam Din is 19 or 20 
years of age is not, therefore, a sufficient 
reason for not imposing the extreme 
penalty and I am unable to see that 
the other reasons advanced by Mr. 
Jinnah can be regarded as affording any 
excuse for a deliberate and cold blooded 
murder of this type. 

1 would, therefore, dismiss the appeal 
and confirm the sentence of death 

Johnstone, J. — I concur. 

v.l./r.k. Appeal dismissed. 

"Ti)’ a7i. RTiiiaTLah. 
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TIaldm Singh and others — Petitioners. 

v. 

Lai Singh — Respondent. 

Criminal Revn. Petn. No. 1300 of 
1929, Decided on 25th NovemJ)er 1929, 
from order of Dist. Mag., Sialkot, D/- 
10th July 1929. 

Criminal P. C., S. 253— Magistrate can 
discharge accused before entire case is com- 
plete — But District Magistrate is justified 
in directing further inquiry when it is in- 
complete. 

Where a Magistrate discharges the accused 
without allowing the complainant to adduao 
all his evidence, it cannot be said that there 
is a full and complete inquiry in fhe case, and 
the order of the District Magistrate directing 
full inquiry should not be interfered with. S. 
253 no doubt gives a Magistrate power to dis- 
charge before entire case is complete and such 
order is legal, but when the inquiry has been 
incomplete the District Magistrate acts with 
equal legality in directing fifrther inquiry. 

[P 1C7 C 1] 

Mool Chand — for Petitioners. 

Gulam Mohnuddin — for Respondent. 

Judgment. — In this case an order 
of discharge has been set aside by the 
District Magistrate, Sialkot, and the 
petitioners have come up to this Court 
under S. 439, Criminal P. C, through 
Mr. Mool Chaod who has urged that 
the Magistrate s order was a legal one 
and that, therefore, the learned Distriqt 
Magistrate ought not to have set it 
aside. That the order of the Magistrate 
was legal and fell within his powers, 
as defined in S. 253, Criminal P. C., is 
perfectly clear. It i& also"^ a fact that 
that the order shows that the Magis- , 
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trate had carefully considered the evi- 
dence that had been led. Unfortunately 
it also shows that th% complainant was 
not allowed to addifce all his evidence. 
On 24th November i92d, the case was 
adjourned to 4th December 1928, for 
the “ rest of the witnesses. Mr Ghul- 


not available, there tfan be no legal bar to the 
adoption of the second alternative. But the 
power is to be exercised in exceptional oases 
only where there has been either' denial of the 
right of a fair trial or a flagrant failure of jus- 
tice : A. I. 1924 hah. 451; 24 All, 846; 25 
AIL 128; A. J. LL 1922 Mad, ^02 (F, B,)\ and 
42 Cal. 612, Bef.\ A.I.R. 1928 bah, 844, BeL on, 

[P 169 0 1] 


am Mohyuddin, who appears for the 
respondent before me, stated that, on 
4th December 1928, his client was pi’e- 
sent with the remaining witnesses but 
that, instead of recording their state- 
ments, the learned Magistrate dis- 
charged the accused and announced his 
order to that effect. That there was 
evidence present, as alleged by Mr, 
Ghulam Mohyuddin, appears to be cor- 


^ (b) Criminal P. C., S. 439 — S. 439 need 
not be read subject to S. 417. ^ 

Section 43) need not be read subject to S. 417 
and reference can be entertained when the 
Local Government has been moved to prefer an 
appeal or having been moved has declined to 
prefer such appeal : A, I, R. 1926 Pat, 176; and 
A, I. ft. 1929 Pat, 139, Rel. on. [P 168 0 2] 
(c) Penal Code, S. 218— Sub-Inspector of 
Police making incorrect report with intent 
to .cause injury to complainant is guilty 
under S. 218 


rect from the fact that, at the conclusion Where a Sub-Inspoctoi of Police makes a 


of his order, the learned Magistrate says 
that “ it is needless to examine further 
evidence.” In these circumstances it 
cannot 436 said that there has been a 


report knowing it to be incorrect and with in- 
tent to causa injury to tho comphiinant his 
act is clf3arly covered by S. 218. The word 
“charged” ia S. 218 is nob restricted to the nar- 
row meaning of enjoined by a special provision 


full and complete enquiry in this case. 
That S. 253, Criminal P. C. gives the 
Magistrate power of discharge before 
the entire case is complete is evident, 
land, therefore, the order is legxl; but the 
jCourt of the District Magistrate acted 
[with equal legality in directing further 
(‘enquiry, inasmuch as the enquiry had 
'not btien a complete one. I am aware 
jthat this Court expects a very careful 
use of revisional powers by Courts 
below in matters of this kind ; but, 
•wtten there. has not been a complete 
enquiry into*a charge and a Court, hav- 
ing jurisdiction, directs that a full 
enquiry be made, I do not think I should 
be justified in interfering. I, therefore, 
dismiss this petition. 

R.M./li.K. ^ Petition dismissed. 


of the law : 27 Cal. 144, Rel. on, [P 171 C 2] 

^ (d) Criminal Trial — Evidence in case of 
defamation woman alleged to have Illicit 
pregnancy cannot be compelled to submit to 
medical examination — Her refusal is no evi- 
dence against her — Penal Code S. 500. 

It is well settled that in a defamation case 
based on au allegation that a woman has had 
illicit pregnancy she cannot be compelled to 
submit to a medical examination against her 
consent and her refusal to do so is not evi- 
dence against her : Agneio v. Jobson^ 13 Cox. 
Cr. C, 625; and Latter v. Braddele, 50 L.J.Q.B, 
448, Rel. on. [P 171 0 1, 2] 

Mehr Chand Mahajan — for Petitioner. 
Nand Lai — for Eospondent. 

Order. -~This is a reference under 
S. 438, Criminal P. C., by the Sessions 
Judge, Karnal, recommending that the 
order of Mr. S. K. Kirpalani, District 
Magistrate, Karnal, acquitting the res- 
pondent, Abdul Haq, Sub-Inspector of 
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Nathu Mal — Complainant — Petitioner. 

V. 


Police, Asandh, of offences under Ss. 218 
and 500, 1. P. C., be set aside. 

At the commencement of the hearing 
Dr. Nand Lai for the respondent raised 
a preliminary objection that the refer- 


Abdul Haq — Accused — Respondent. 

Criminal ReVn. No. 817 of 1929, De- 
cided on 18th December 1329, on report 
by Sess. Judge, Karnal, on 6th May 1929. 

(a) Criminal P. C., S. 439 — Improper 
order of acquittal can be set aside by High 
Court on appeal by Local Government or on 
reference by Setaiont Judge. 

An impr per order of acquittal can be set 
aside by the High Court either on a regular 
appeal by the Local Government when ordi- 
narily moved by the Digitrict Magistrate or in 
revision ordinarily on a reference by the Ses- 
sions Judge. Where the first alternative is 


ence was not competent and that this 
Court had no jurisdiction to entertain it. 
In support of this objection the learned 
counsel cited Emperor Y. Achhar Singh 
(1). In the matter of Aminuddin (2), 
Emperor v. Madar Balchsh (3), Sankara^ 
linga Mudaliar v. Narayana Mudaliar 
(4) ^^i_ Fauida r Thakur v. East Chowd^ 

(1) A. I. B. 1924 Lab. 451=5 Lah. 16. 

(2) [1902] 24 All. 346=(1902; A. W. N. 89. 

(3) [1902] 25 All. 128=(1902) A. W. N. 200.. 

(4) A. I. B. 1922 Mad. 502=45 Mad.*9J8 
(P.B.). 
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Mry (6), None of the$0 oskseSi however, 
Uyi$ down fchafc the Sessions Judge has 
no l>ower unter S. 438 to make -a refer- 
ence to the High Court to set aside an 
order of acquittal or that this Court 
cannot entertain the reference. On the 
other hand, all these rulings presume 
that this Court does possess such juris- 
diction, though they lay down that it 
must be exercised most sparingly and 
only in exceptional cases, where there 
has been a grave and flagrant misoar- 
riage of justice. 

Taking these cases in the order in 
which they were cited, we find that all 
that was laid down in Emperor v. Ath- 
har Singh (l) was that : 

“ordinarily the High Oouit should not en- 
tertain a reference under S, 438 made by a 
Sessions Judge against an order of acquittal 
and that there were no special reasons in thac 
particular case to do so.” 

in the matter of Aminuddin (2) as 
well as in Emperor v. Madar Balchsh (3) 
the references had been made by the Dis- 
trict Magistrate and it was held that 
such a reference ought not, as a general 
rule, be entertained. Tn Sankaralinga 
Mudaliar V. Narayana Mudaliar (4) 
there was no reference by a Subordinate 
Court but the matter came up before the 
High Court on a revision petition filed 
by the relations of the deceased person 
against an order acquitting the accused 
of offences under S. 302, I. P. C,, and 
the High Court held that it will not 
ordinarily act at the instance of private 
parties except “when it is urgently de- 
manded in the interests of public jus- 
tice.’* Faujdar ThaJcur v. Kasi Chotvd- 
hury (5) was also a revision petition 
directly presented in the High Court, 
and it was definitely ruled that the 
High Court possessed jurisdiction under 
S. 439 to set aside an order of acquittal,* 
but it was remarked (Jenkin, C. J,, and 
Fletcher J., Teunon, J., contra) that it 
had now become a settled practice not 
to interfere ordinarily in such cases at 
the instance of a private prosecutor. It 
will thus be.seen that none of the rul- 
ings relied upon supports the broad pt^e- 
l^psition put forward on behalf of the 

■ .T _ J 



Mb he urgpd thak this junsdictiph could 
be exercised Only* on petitiPna directly 
presented before ft and not on a refejr- 
ence by the Sessions Judge or the Dis- 
trict Magistrate. I can find' no warrant 
for this extraordinary contention, which 
is clearly contrary to the phraseology 
used by the legislature. 8. 439 ex- 
pressly lays down that the revisional 
powers of the High Court may be exer- 
cised in the case : 

“of any proceedings the record of which has 
been called for itself or which has been re- 
ported for orders or which otherwise condea 
within its knowledge.” 

In the reports, numerous cases will 
be found in which High Courts ha>e 
interfered on such references. The 
latest case in this Court is Emperor v. 
Data Bam (6) where Addison, J., ac- 
cepted a reference under S. 438 from the 
Sessions Judge, Karnal and setting aside 
the acquittal, directed a retrial.* 

Nor am I impressed by the argument 
that 8. 439 should be read subject t6 
S. 417 and that the reference should not 
be entertained where the Local Govern- 
ment has not been moved prefer an 
appeal to this Court under the latter 
section, or having been moved has de- 
clined to prefer such appeal. This con-[ 
tention appears to have been recently 
raised before the Patna High Court in 
Siban Bai v. Bhagwant Dass (7) and 
Wazir Kunjra v. Emperor (8) and over- 
ruled. The question has been discussed 
at length by Maepherson^ J., in these 
cases and as his reasoning and conci- 
sions have my complete and whole- 
hearted concurrence, I think I cannot 
do better than quote the following pas- 
sages from his judgment : 

In the former case the learned Judge 
observed : 

” Again too much stress may easily be laid 
upon the remedy available under S. 417 even 
in police cases. An appeal against acquittal is 
a special weapon in its armoiiry which the 
Local Government judiciously , reserves for 
exceptional occasions, and which is only used 
after most anxious consideration and in eases 
which are themselves of great public import- 
ance or in which a principle is involved. It 
cannot be expected that Government will dull 
the edge of that salutary provision by Utilizing' 
U freely iu enses which though of importance: 
to individual subjects, are of no or d little 
general interest. Actually, tberefdiit & remedy 
under S. 417 is practically n^h'-n^lstent in the 
less heinous oases whether private>oy 

^ A.X B, 1928 Lah^ 841'^ ' - ' ' ' ' 

, m A* t B. 1926 Wj&asS 

A. I. B. 1?29 Pat. 878. . 
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public prosecufcions. Ifet where justice fails in 
this country f it undeniably does so at least as 
much by erroneous acquittal as by erroneous 
conviction.” • 


In the latter c^e the learned Judge 
re-affirmed the same proposition and 
added : 

”It is obvious that the Local Government 
can only deal with a very small proportion of 
erroneous acquittals. It can. therefore, be 
reasonable to refuse to entertain a reference by 
the District Magistrate only where it is clear 
that the case is one of that small proportion 
of cases in which the Local Government would 
be expected to move on account of their special 
importance to the administration but has failed 
to do so. 4SSis intended to coverall cases 
of irregularity and injustice including acquit- 
tals which come to the notice of the eyes and 
ears of the High Court. Manifestly it must 
cover at least cases of erroneous acquittals 
with which the High Court would interfere 
under S. 439 at the instance of a private party 
who comes direct to the High Court. The 
greatest caution must be exercised in whittling 
down a provision of law which is itself clear.” 

“Then* again in many of the oases referred 
by a District Magistrate the circumstances were 
special. Here, however, is a case much more 
suitable for a reference than for an appeal 
under S. 417. Even if the reference had boon 
made by a District Magistrate it is impossible 
to believe that any Court of justice having ju- 
risdiction, a% this Court admittedly has, would 
permit a manifestly erroneous acquittal induced 
by the inaivertanco to stand.” 

“Further assuming that ordinarily the High 
Court *will not interfere with an acquittal on a 
reference by a District Magistrate who has the 
means of communicating with the Local 
G-overnment with a view to an appeal under 
S. 417, it docs not follow that the position 
» shbuld be the .same in respect of a roferonco 
by the Sessiems Judge who has no such 
Ineans, whose outlook on the matter cannot 
but be purely judicial and who must either act 
under S. 438 or not at all. ^fr. Asghar is un- 
able to cite any decisions where a reference by 
Sessions Judge was refused for the reasons set 
out in the decisions relating to a reference by 
the District ^Iagist]:ato. It is also clear that 
S. 439 (5), relied on in a Madras case has no 
application and in numerous cases this Court 
has interfered with acquittals at the instance of 
the private p-osecutor.” 

, After giving full consideration to Dr. 
jNand Lai’s arguments and studying the 
■authorities cited by him, I have no doubt 
jthat this Court has jurisdiction to enter- 
tain a reference by the Sessions Judge 
against the order of acquittal and, if 
necessary, to set it xtside, though such 
power must he exercised in exceptional 
cases only, where there has been either a 
jdenial of the right of a fair trial or a 
'flagrant and glaring failure of justice. 

For the foregoing reasons, I overrule 
the preliminary objection, and proceed to 
see if the present case is one as would 
1930 Cr^lC. 22 & 23 


justify interference on the revision side, 
according to the principles stated above. 

The circumstances which have given 
rise to this reference are that on 27th 
February 1928, a complaint was lodged 
in the Court of the District Magistrate, 
Karnal, by one Nathu Koka (P. W, i), 
who is a member of the local panchayat 
at Asandh, and is described by the pro- 
secution witnesses as one of the most 
respectable persons in the locality, pay- 
ing a large sum of money as income-tax 
and land revenue. It was alleged that 
the respondent Abdul Haq who was at 
that time Sub-Inspector of Police at 
Asandh, had got annoyed with the com- 
plainant in connexion with the proposed 
lease of certain premises and had threa- 
tened him with serious consequences. 
In order to get the complainant into 
trouble, the respondent is said to have 
arranged with Mrs. Yuhanna Khan 
(P. W. 2), who is nurse in the local hos- 
pital and with whom he (respondent) 
was carrying on a love intrigue, to write 
out a petition (Ex. P. E.) addressed to 
the Superintendent of Police, containing 
a fals'e recital that the complainant, 
Nathu, had illicit intimacy with his 
widowed daughter-in-law, Mt. Pankho 
(P. W. 12), tliat in consequence she had 
become pregnant, and that Nathu and 
Mt. Pankho were making attempts to 
cause miscarriage. In this petition it 
was suggested that enquiry should be 
made into this matter and necessary 
steps taken to guard the pregnant 
woman so that she might not commit 
suicide. This petition purported to have 
been signed by a fictitious person called 
Khair Din, son of Feroze Khan, Pathan, 
of Asandh, and was dated 10th February 
1928. Though addressed to the Superin- 
tendent of Police it was not sent to 
that officer but was put in a cover ad- 
addressed to the Sub-Inspector of Police, 
Asandh. The cover was i)osted on 16th 
P'ehruary and delivered to the respon- 
dent on the 18th. The respondent kept 
this petition with him till the 22nd, when 
he made a report (Ex. P, F.) to the Sub- 
Divisional Magistrate, Kaithal. In this 
report he stated: 

“I received this application by post on I8th 
February 19-28. I have myself enquired secretly 
about the allegations made therein. 1 am ijq 
every way satisfied with the veracity of/th^ 
contents of the application. An attempt has 
been made to obtain some medicinb throp|B(i} 
Sub-Assistant Surgeon, Asandh, for eausitig 
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abortion. I bave also learnt secretly that the 
dlspenaaty nurse was taken to the woman in 
43|Uekkion for tiys purpose. But up till now 
abortion has not been caused efieotively. Suc- 
cessive attempts in this behalf are still going 
on uninterruptedly. 1 had a private talk witn 
the nurse about this matter . , , .She cer- 

tainly found the woman pregnant. She refused 
to cause abortion .... Besides the above 
an attempt was made to ascertain the fact 
about the said woman^s pregnancy through 
A%dul Hakim, son of Wazira, Zafarson of Allah 
Bakhsh and Bholu of Alya .... These 
men obta ned information through womon and 
told me that Mt. Pankho had certainly an 
illicit pregnancy .... and Nathu had 
been making repeated attempts to cause abor- 
tion .... As causing abortion in this 
manner constitutes an offence it is submitted 
by moans of this report that whatever orders 
may be deemed proper and lawful for the sa- 
feguard of the psegnancy may bo passed ....*' 

On this the Sub-Divisional Magistrate 
passed an order (Ex. P. L.) on 23rd 
February 1928, that it was necessary 
under the circumstances to guard the 
pregnancy, that Mt. Pankho*s statement 
should be recorded and she should be got 
medically examined, and reasonable secu- 
rity taken for the guarding of the pre- 
gnancy. On receipt of this order the res- 
pondent caused the complainant to furnish 
sejurity forBs.1,000 for not allowing Mt. 
Pankho to go anywhere ,and recorded her 
statement, in which she denied that she 
was pregnant. The complainant alleged 
that the respondent tried to disgrace him 
and his daughter-in-law and demanded a 
sum of Rs. 3,000 for hushing up the 
matter. On his refusing to pay the 
amount he took Mt. Pankho in custody 
and brought her to Karnal for medical 
examination. Thereupon Nathu lodged 
the complaint before the District Magis- 
trate praying that Mt. Pankho be restored 
to him and action taken under the l^enal 
Code, against the respondent and certain 
other persons. 

The District Magistrate after holding 
an enquiry framed charges under Ss. 218, 
384 and 500, 1. P. C,, against the respon- 
dent and one Nathu Qazi. He, however, 
eventually acquitted both of them. In 
his judgment he found: (a) that it had 
been proved that the respondent had got 
annoyed with Nathu, complainant, for 
the reason mentioned in the complaint 
and that he had threatened him with 
dire (sqnsequences: (b; that Mrs. Yuhanna 
KbAn was' carrying on a love intrigue 
: the respondent and was ready to do 

’'^Ufything to oblige him: (c) that the peti- 
;/l^<in(Ex.P.E,) ,was copied by Mrs. Yuhanna 


Ynhaman Khan from a draft which Was 
in the handwriting of the thana Muba- 
rir at the request dt Nathu, Qazi, and 
that though addressed to the Superin- 
dent of Police» Karnal, this petition 
was posted to the address of the Sub- 
Inspector, Asandh, and received by the 
respondent on 18bh February 1928 ; (d) 
that on receipt of this letter the res- 
pondent made a report (Ex. P. F.) dated 
22nd February 1928 and the latter pas- 
sed orders (Ex. P. L.) thereon ; (e) that 
on receipt of these orders the respon- 
dent went to Nathu*B house and took* 
steps to compel Mt. Panko to undergo 
medical examination against her will ; 
(f) that S. 218, 1. P. C., was inapplic- 
able as the respondent could not be said 
to have been ‘‘charged” with the prepa- 
ration of Ex. P. F., which is the basis of 
the prosecution ; and (g) that no offence 
under S. 500 was established as Ex. P. 
F. could not be said to be an incorrect 
document so far as tho factum of Pan- 
kho's pregnancy was concerned. 

Now if the findings in (a) are correct 
there can be no doubt that S. 218 was 
clearly applicable. The learnbd District 
Magistrate obviously misread Ex. P, F. 
in assuming Lliat it did not state that 
that complainant had committed or at- 
tempted to commit an offence, and that 
all that the report contained was a 
mere allegation that Mt. Pankho and 
Nathu were “^preparing to, commit an 
offence.” Now the extracts from Ex. 
P. F. given above show that the res- 
pondent had clearly stated that at- 
tempts had been- made to cause abor- 
tion by means of medicine obtained 
from the Sub- Assistant Surgeon and 
through the nurse bu6 that these at- 
tempts had so far been ineffective. It 
was also stated that “successive at- 
tempts in this behalf are still going on 
uninuerruptedly.” 

If is hardly necessary to point out 
that an attempt to cause miscarriage 
is punishable under Ss. 312 and, 511, 

I. P. C. It is, therefore, an “offence” 
within the meaning of S. 4 (0), Crimi- 
nal P. C. Being a non-cognizable of- 
fence. of wbiqh information had been 
received by him by the petition, Ex. 
P. B. it 'was under S. 155 (l) the duty of 
the respondent as an officer in^charge of 
the Police Station at Asandh, to enter 
it in the book kept tor the purpose, and 
in order to enable him to investigate 
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tho offence to obfain the order of the 
Snb-Divisional M^istrate under CL (2) 
of that section. Further, as pointed 
out by the learnSd Sessions Jud^e, the 
respondent had under S. 23, Police Act, 
a statutory duty cast upon him to take 
steps to prevent the commission of the 
offence, and for that purpose also to re- 
port the matter to the Magistrate. 
If, therefore, the respondent made the 
report Ex. P. F. knowing it to be in- 
correct and with intent to cause injury 
to the complainant, his act was clearly 
covered by S. 218, I. P. 0. It should 
also be borne in mind that the word 
"'charged" in the section is not restricted 
to the narrow meaning of “enjoined by 
a special provision of the law" : Queen 
Empress v. Deodhar (8). 

In this connexion it is also necessary 
to note another error in the judgment of 
the learned District Magistrate. In 
Ex. P. F. the Sub-Inspector had stated 
that he had made enquiries about Mt. 
Pankho s pregnancy from three persons 
named, Abdul Hakim, Bjholu and 
Zafaroo. ^ Now these persons gave evi- 
dence at the trial as prosecuting wit- 
nesses 13-15 and stated that the respon- 
dent had never made any enquiries from 
theA and that so far as they knew Mt. 
Pankho was not pregnant. They were not 
cross-examined at all by the respondent 
on these points, and the learned counsel 
for the respondent has not been able to 
refetme tcJ anything on the record 
which might throw doubts on their 
veracity. There was, therefore, no 
justification for the refnark of the Dis- 
trict Magistrate that : 

**lt wa4 not difficult to think that these 
witnesses were not* speaking the truth.” 

In addition to this there is the signi- 
fi.oant fact that the respondent made no 
nquiries whatever from Khairuddin 
^&^alleged writer of P-E. Indeed it has 
4 been shown that any such person 
in existence at Asandha at the 

Lastly the learned District Magistrate 
ibas erred in law in drawing an infer- 
jence adverse to the prosecution from 
I the refusal of Mt. Pankhq,to have her- 
■self medically examined. It is well 
'settled that in a defamation case, based 
|on an allegation that a woman has had 
jillicit pregnancy, she cannot be . 
iCompelled to submit to medical exa- 

(8) [1900] 27^ 144. 


mination against her consent and horj 
refusal to do so is not evidence against, 
her: see Queen Empress v, Pudman (9); 
cf. Agnew v. Jobson (10) and Latter v. 
Braddele (11). If, therefore, the learned 
District Magistrate’s findings in (a) to 
(e) above are correct, there is no doubt 
that his ultimate conclusions are not 
only erroneous but have resulted in»a 
gross miscarriage of justice. In my 
opinion the case is an exceptional one 
and the only course open to me is to ac- 
cept the recommendation of the Sessions 
Judge, set aside the order of acquittal 
and order that the respondent be re- 
ttied under Ss. 218 and 500, I. P. 0., by 
the District Magistrate, Karnal. 

I wish, however, to make it clear, 
that the District Magistrate, who will 
now try the case should come to his 
own conclusions on the evidence which 
will be produced before him, and should 
not be influenced by the fact that I 
have set aside the order of acquittal by 
his predecessor. 

The Deputy Eegistrar will see that 
the records are transmitted to the 
lower Court forthwith. 

B.M./b.K, Order set aside, 

(0) Bat. Lai’s Unrep. Or. 0. 474. 

(10) [1875] 13 Cox. C. C. 625. 

(11) [1881] 50 L. J. Q. B. 448=45 J. P. 520 
=29 W. B. 366=44 L. T. 369. 
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Tapp, J. 

Jowaya and others — Convicts — Appel- 
lants. 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 634 of 1929, De- 
cided on 11th November 1929, against 
order of First Class Magistrate, Gujrat, 
D/- 7th June 1929. 

(a) Penal Code, S. 366 — Presumption 
— When woman is kidnapped it is with one 
or other intents mentioned in S. 366. 

It is practically impossible for the prosecu- 
tion in cases of kidnapping and abduction to 
establish affirmatively th^ intention with 
which a woman is abducted* But it is a fair 
and justifiable presumption that when any 
woman is kidnapped or abducted it is undouV 
tedly with one or other of the intents specified 
in S. 366. The intention is more dr less a mat- 
ter or inference though there may be casds 
where the matter is capable of direct psooL It 
is for the accused to explain away incriminate 
ing circumstances. [P 178 Q i} 



in 

(b) Criminal Trial — Mare accessory is 
not puniehable under Indian Law. 

A person whosi tonga is used for the purpose 
of abducting a girl is an accessory after fact 
according to English Law but as such is not 
punishable under Indian Law when there is 
nothing in the evidence to show that ho cons- 
pired with or abetted the person abducting the 
girl. 174 0 1] 

(c) Evidence Act, S. 114, Illus. (g) — Scope. 

dSfon-production of witnessoss cited by prose- 
cution when their evidence was unnecessary 
cannot justify adverse inference when there is 
nothing else on record to justify it. [P 173 C 1] 

Din Muhammad — for Appellants. 

W. B, O'Connor for the Government 
Advocate — for tlie Crown. 

Judgment. — The live appellants im 
this appeal have been convicted under 
S. 147, I. P. C., of rioting and under 
S. 366/149, 1. P. C., of the abduction of 
Mt. Ghulam Fatima (20), the wife of one 
MerajudDin, an Arain, of Gujranwala, 
on 6th March 1929. 

Each of them has been sentenced to 
concurrent sentences of five years’ and 
one year’s rigorous imprisonment in res- 
pect of both offences. 

The case for the prosecution was that 
Mt. Ghulam Fatima being an accused in 
a case under S. 406, 1. P. 0., pending be- 
fore the Bench of Honorary Magistrates 
at Gujrat was proceeding to the Court 
from the town on the morning in ques- 
tion accompanied by her father, Nabi 
Bakhsh and Miran Bakhsh with whom 
the woman, her father and her surety 
one Mushtaq Hussain, stayed during the 
night. On reaching the Circular Boad 
Miran Bakhsh separated going on to his 
well and at this juncture the appellants, 
except Allah Ditta, son of Imam Din, and 
three other persons said to be abscond- 
ing, pounced upon the girl and her father 
and while some held the latter the other 
seized the girl and forcibly placed her 
in the tonga of the appellant Allah Ditta, 
son of Imam Din, which was standing by 
and which, it was alleged, had been pre- 
viously hired for the purpose. The girl 
managed to get out of the tonga where- 
upon she was again seized and put into 
the back seat by the appellant Abdullah 
and one of the absconders. 

Jowaya and Barkat appellants seated 
themselves on either side of her keeping 
h^r down in her seat while Allah Ditta 
son of Jamal Din sat down beside the 
dyiver, and the tonga was then rapidly 
driven away in the direction of the 
Grand Tru^k Road. This commotion 
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appears to have attraoced the attention 
of several persons who getting into two 
tongas followed the abductors of Mt.. 
Ghulam Fatima. Mohammad Amin, Su- 
pervisor of Arboriculture in the District 
Board, Gujrat was cycling from the 
Courts towards his house and on seeing 
what was taking place he also followed 
the tonga on his bicycle. Near the bauli 
on the Grand Trunk Road the pursuers 
overtook the tonga containing the girU 
and the appellant Jowaya on seeing this 
was alleged to have pushed Mt. Ghulam 
Fatima out of the tonga and he, Barkat 
and Allah Ditta son of Jamal Din 
jumped out and ran in the direction of 
the fields, while Allah Ditta, the driver^ 
drove on in the direction of Wazirabad. 
Jowaya, Barkafc and Allah Ditta, son of 
Jamal Din were pursued and captured 
and taken to the City Police Station 
along with Mt. Ghulam Fatima, her 
father and several other persons, Mt, 
Ghulam Fatima made the first report at 
1-30 p. m. the same day. 

The above account is supported by the 
evidence of several witnesses, ^including 
that of Dr. Mrs. Narinjan Singh, Sub- 
Assistant Surgeon in charge of the female 
Hospital at Gujrat, who examined Mt. 
Ghulam Fatima the same evening 'and 
found five simple injuries on her person. 

The appellant Jowaya admitted hav- 
ing been captured near the bauli, as 
alleged l)y the prosecution, . but denidd 
having abducted Mt. Ghulam Fatima or 
having pushed her out of the tonga. He 
stated that ho would file a written 
statement, but there -is none on the re- 
cord , 

Barkat denied having had ^any hand 
in the abduction of Mt. Ghulam Fatima ' 
or that he was arrested near the bauli, 
but stated he was caught. near the City 
Police Station while returning from 
Jalalxuir Jattan where he had gone to 
purchase a horse. He attributed his im- 
plication to enmity. 

Allah Ditta, son of Jamal Din, also de- 
nied having been captured near the bauli 
or having had any hand in the abduc- 
tion of Mt. Ghulam Fatima. 

Allah Ditta t the tonga driver stated 
that Mushtaq Hussain hired his .tonga 
and put Jowaya appellant and Mt. Ghu- 
lam Fatima in it. Near the bauli his 
tonga was overtaken and he stopped on 
being asked to do so. Jowaya and Mt. 
Ghulam Fatima were tiken away and 
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he theraupoti retiurnad to tho tonga 
stand. • 

Abdullah appellant denied having 
participated in the affair. 

The appellants produced 23 witnesses 
in their defence ; two of these deposed 
that no such occurrence as alleged by 
the prosecution, took place. Ghulam 
Mohammad (D. W. 5) gave evidence in 
support of the story of Allah Ditta the 
tonga driver, while D. Ws. 6 and 7 de- 
posed to having seen the girl, Mt. Ghu- 
lam Fatima, quietly driving away in the 
tonga of Allah Ditta with another man. 
D. Ws. 15-17 testified to Barkat and 
Allah Ditta son of Jamal Din having 
been at Jalalpur Jattan on 6th March in 
connexion with the purchase of a house. 
In this connexion it may be noted that 
Allah Ditta son of Jamal Din did not 
plead an alibi when examined. 

The’ appellant Abdullah produced cer- 
tain evidence to show that he was suf- 
fering from malaria at the time and that 
from the 5th to 8th March he was under 
the treatment of Hakim Hakam Shah (D. 
W. 13). • 

The learned counsel for the appellant 
has urged that six witnesses and Mush- 
taq Hussain, who according to the first 
information report was an eyewitness 
and all of whom were cited as witnesses, 
were not produced by the prosecution. 
,IJe contended that these witnesses had 
been purposbly withheld by the prose- 
cutioR and in the circumstances it should 
ibe presumed under illustration (g) to 
,S. 114, Evidence Act, that their testi- 
mony would have been unfavourable to 
Ithe prosecution. I am not prepared to 
'draw this inference as there is nothing 
jon the record which would tend to show 
jthat these witnesses were withheld for 
'any such leason. It seems to me that 
the prosecution, as stated, considered 
their evidence unnecessary and this is 
in view of the ample evidence on the re- 
cord as to what had occurred seems to 
have been a correct view. 

Counsel then submitted that there 
was no mention in the first information 
report as to Muhammad Amin (P. W. 
13) having followed the t6nga of the ab- 
ductors. Now this man admittedly did 
not go to the police station when the 
first information report was recorded. 
He went there in th# evening and him- 
self informed the police that he had 
witnessed the occurrence whereupon his 


statement was taken down by the Sub- 
Inspector. « 

Certain evidence was produced on be- 
half of the appellant Abdullah to show 
that there was a love affair or intimacy 
between him and Mt. Ghulam Fatima. 
She denied this, but I agree with the 
learned Magistrate that there was some- 
thing of this nature between the tVo 
and it is possible that this supplied the 
motive for the abduction. In my opinion 
the evidence for the prosecution is clear 
and convincing. The witnesses parti- 
cularly Mohammad Amin (P. W. 13) 
§cem to be entirely disinterested and 
have no motive whatever for falsely im- 
plicating the appellants. Moreover three 
of the appellants were actually captured 
when trying to escape from their pur- 
suers, and the evidence in support of the 
alibis of Abdullah, Barkat and 'Allah 
Ditta son of Jamal Din is utterly worth- 
less and has been rightly rejected by the 
learned Magistrate. The fact that ^Mt. 
Ghulam Fatima also bore certain in- 
juries on her person suj)ports the case 
for the prosecution as these injuries 
could only have been caused owing to 
her being forcibly seized and partly to 
her being pushed out of the tonga, when 
her abductors were overtaken. 

Finally learned counsel for the appel- 
lants submitted that there was nothing 
to show with what intention Mt. Ghulam 
Fatima had been abducted and as ab- 
duction per se was not punishable the 
appellants were not guilty of havingr 
committed any offence. Obviously it is| 
practically impossible for the prosecu-j 
tion in cases of this nature to establish! 
affirmatively tho intention with which al 
woman is kidnapped or abducted, but in! 
my opinion it is a fair and justifiablej 
presumption that when any woman is 
kidnapped or abducted, it is undoubtedly 
with one or other of the intents specified 
in S. 366. I really cannot see ’what other 
intention the abductor or abductors of a 
woman can have in a case of this nature 
except that she should be forced to 
marry some person against her will or 
forced or seduced to illicit intercourse. 
In the present case, as ’has been shown 
above, this presumption is strengthened 
by the fact that there was an intimacy 
between Mt. Ghulam Fatima and the ap-, 
pellant Abdullah. 

I fully agree with the view taken by 
Moti Sagar, J. in Ohandu *Singh y, Em» 
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who 


pfBTpr (1), tiiat the intent with which a 
woman is abducted or kidnapped is more 
or less a matter of inference though 
there may be cases where the matter is 
capable of direct proof, but very gener- 
ally one • has to infer from the circum- 
stances of the case and the subsequent 
conduct of the accused as to what was 
the intention with which the kidnapping 
or abduction had been brought about. 
As pointed out by the learned Judge in 
that case the circumstances though in- 
criminating to outward appearances may 
yet be capable of a perfectly good and 
reasonable explanation and may be fully 
compatible with the innocence of the ac- 
cused. In such cases it would be for the 
'accused to explain away the incriminat- 
ing circumstances and to prove that he 
or they had no improper or sinister ob- 
ject in view. In the present case no such 
explanation is forthcoming. 

For the above reasons I would hold 
tha^t the prosecution established their 
cash and there is no doubt that, except 
the appellant Allah Ditta son of Imam 
Din, the others have been rightly found 
guilty of having abducted Mt. Ghulam 
Fatima with one or other of the intents 
mentioned in S. 366, I. P. 0. I am not 
satisfied that the appellant Allah Ditta 
son of Imam Din was a party to this 
affair at its inception. His tonga was 
undoubtedly used for the purpose of 
taking away the girl, but there is noth- 
ing in the evidence to show that he cons- 
pired with or abetted the other appel- 
lants in the matter. He was clearly an 
accessory after the fact according to En- 
glish Law but as such is not punishable 
under the Indian Law. I would, there- 
fore, give him the benefit of the doubt 
and hold that his guilt has not been 
proved, and accepting the appeal so far 
as he is concerned, I set aside his con- 
viction and sentence, acquit him and 
direct that he be set at liberty forth- 
with. I affirm the conviction of the 
other four appellants, but taking into 
consideration all the attendant circum- 
stances I would reduce the sentence 
under S. 366, 1. P. C.,in the case of each 
of these four appellants to three years' 
rigorous imprisonment. The appeal is 
accepted pro tanto in their cases. 

B.M./B.K. , Order accordingly* 

U> LaTiTwsr 
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(Lahttwre) 

Tek Ohaj^d, J. 

Faqir Singh — Accused --Petitioner* 

V. 

Emperor — Opposite Party. 

Criminal Misc. Petn. No. 284 of 1929^ 
Decided on 14th December 1929 for 
transfer of case from Court of First Class 
Magistrate, Lahore, to some other Court. 

Criminal P. C., S. 526--Under S. 342 
Court alone has power to examine accused— 
Magistrate acting as mouthpiece of Public 
Prosecutor in conducting examination of 
accused— It is valid ground for transfer of 
case from his Court. 

The Court alone is authorized to examine 
the accused person and the counsel for the 
complainant or the prosecution should not be 
allowed to take part in the examination. Un- 
der S. 342 the questions should not be put^ so 
as to cross-examine the accused or with a view 
to elicit from him statements which .would 
lead to his conviction. Further it is of the 
utmost importance in a criminal case that the 
trying Magistrate should keep himself at arm*s 
length from both sides and should try to hold 
the scales even between them. He should not 
conduct the proceedings in such a manner aa 
to give an impression that he is boiag guided 
by one side or the other. Where a Magistrate 
does not discharge these statutory functions 
under S. 342 in a judicial manner and acts as 
the mouthpiece of the Public Prosecutpr in 
conducting the examination of the accused 
that is a valid ground for the transfer of the 
case from his Court. [P 175 C 1,2] 

Abdul Rashid — for toe Crown. 

Order . — This is an application for 
transfer of a criminal case pending 
against the petitioner in the Court of 
Mr. Mehdi Hussain, Magistrate, First- 
Class, Lahore. The grounds on which 
the ax)plication is based are set out in 
detail in the affidavit of the petitioner 
dated 7th October 1929. I have heard 
the petitioner and counsel for the Crown 
at length and have also examined the 
relevant portions of the record, and 
agree with Mr. Abdul Bashid that none 
of these grounds, except that mentioned 
in Cl. (b), para. 3 (if true) can justify 
a transfer of the case at this state. The 
only question for determination, there- 
fore, is whether the allegations in this 
clause are correct. The learned Addi- 
tional Governifient Advocate denies that 
the trial Magistrate or the Public Ptese- 
cutur acted in the manner alleg^il, mnd 
in support of his contention bo bsts read 
to me an extract •from a letter dated 
13th December 1929, received by him 
from the Public Prosecutor. In fehia 
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Idttier the Public Prosecutor admits, 
however, that his ‘'jpemory of the events 
in this case is not very clear.” His ver- 
sion of the incident, recorded after seven 
months, cannot, therefore, be a safe 
guide in this respect, 

^ It is, however, nob necessary to inves- 
tigate the matter further, *as the appli- 
cation presented by the petitioner be- 
fore the Magistrate on 28th May 1929, 
and the Magistrate’s remarks thereon 
made on the same day leave no doubt as 
to the real facts. In para. 3 of this ap- 
pUcation the petitioner stated : 

That aftor the record of the evidence the 
Court asked Public Prosecutor to frame ques- 
tions for examination of the applicant and his 
co-accused. The Public Prosecutor gave typed 
questions to Court and asked the Court to read 
out these questions and ask the applicant 
and his co-accused to give answers. Kindly put 
this application on the record and also permit 
me to know whether the questions given to the 
Court by Public Prosecutor in original are in 
existence or not. The Court has not placed 
the same on record so far. On this the Magis- 
trate's note is ‘‘Correct." The Public Prose- 
cutor had been asked to argue and make sugges- 
tions, and the questions after consideration and 
reading th%file were put by me." 

Now if before examining the accused 
under S. 342, Criminal P. 0. the Magis- 
trate really asked the Public Prosecutor 
to frame the questions and the latter 
gave to the Magistrate a typed paper 
containing the suggested questions and 
tjie Magistrate conducted the examina- 
tion on thtese questions, he certainly 
acted in a manner which was likely to 
raise a reasonable apprehension in the 
mind of the accused that they would 
nob have a fair trial in his Court. It is 
I hardly necessary to point out that the 
’Court alone is authorised bo examine the 
laccused person and the counsel for the 
complainant or the prosecution should 
not be allowed to take part in the exa- 
imination. The law allows the Court 
;and not the complainant to put questions 
ito the accused and the object with 
jwhich the examination is to be conduc- 
;t0d, is clearly stated in the statute viz. : 

** to enable the accused to explain any cir- 
cumstances appearing in the evidence against 
him." 

I The questions should not be put so as 
ito cross-examine the accused or with a 
jview. to elicit from him statements 
which would lead to his conviction. 

The form of some of the questions put 
to the petitioner in Ihis case is clearly 
lopen to objection, and it seems highly 


likely that they were taken from the, 
typed paper handed over pa the Magis.| 
trate by the Public Prosecutor. It is of; 
the utmost importance in a criminal case, 
that the trying Magistrate should keep] 
himself at arm’s length from both sides 
and should try to hold the scales even^ 
between them. He should not conduoti 
the proceedings in such a manner as to 
give an impression that he is being' 
guided by one side or the other. 

I am of opinion, that the action of the 
learned Magistrate in not discharging 
his statutory functions under S. 342, Cri- 
minal P. C., in a judicial manner, and in 
acting as the mere mouthpiece of the 
Public Prosecutor in conducting the 
examination of the accused, is a valid 
ground for the transfer of the case from 
his Court. I therefore, withdraw the* 
case from the file of Mr. Mehdi Hussain 
.and direct the District Magistrate to try 
it himself or remit it to another Magis- 
trate of competent jurisdiction at 
Lahore. 

The petitioner has stated before me 
that -he does not want a de novo trial, 
but will continue the proceedings from 
the stage at which they were in Mr. 
Mehdi Hussain’s Court, when the record 
was sent for by this Court. There seems 
to have been some dispute in the Magis- 
trate’s Court as to the presecution wit- 
nesses who were to be re- summoned for 
cross-examination. The petitioner has 
stated before me that he wants the fol- 
lowing six persons only to be re-sum- 
moned for this purpose : 

(1) Jaikishan Das. 

(2) Earn Nath. 

(3) Dwarka Das. 

(4) Mohammad Din. 

(5) Ali Mohammad, and 

(6) Diwari Ohand. 

The learned Additional Government 
Advocate has no objection to this being 
done. The Magistrate, who will now 
deal with the case will resummon these 
witnesses, as also the witnes^ies for the 
defence, at an early date and proceed 
with the hearing from day to day. 

P.N./R.K. Order accordingly. 
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* (Lahore) 

Jai Lal, J. 

Gowardhan Das Kapwr— Complainant 
“Petitioner. 

V. 

Abbas ilZj— Accused— Respondent. 

Criminal Misc. Petn. No. 252 of 1929, 
l)*ecided on 27th November 1929, for re- 
transfer of case to First Class Magis- 
ti:ate, Lahore. 

(a) Criminal P. C., S. 526 — Proper appli* 
cation for transfer should be insisted upon 
when allegations are made against trial 
Magistrate. 

It is no doubt true that a District Judge caa 
transfer a case suo motu, but when action is 
taken at the instance of a part> , a proper ap- 
plication should as a rule be insisted upon, 
specially when allegations are made againsl. 
the trial Magistrate. The functions of the 
District Magistrate under S. 528 which em- 
powers him to transfer cases from the Courts 
of the Magistrates subordinate to him are judi- 
cial functions and must be exercised with due 
observance of the procedure and formalities 
which have to be followed in all other judicial 
matters. He must be moved by a proper appli- 
cation openly presented in tlm Court by the 
aggrieved party personally or through a person 
duly authori>5ed by him for that purpose. Suffi- 
cient ground for transfer must be shown and 
notice to the other side must be issued before 
order for transfer is passed. The Magistrate 
has also to record his reasons for transferring 
the case. [P 177 C 1. 2] 

(b) Criminal P. C., S. 526 — Condition of 
not trying do novo cannot be imposed by 
order of transfer— Criminal P. C., S. 350 (1). 

The District Magistrate cannot impose, with- 
out the consent of the accused while 
transferring a case, a condition that there 
would be no do novo trial, the right being re- 
cognized by S. 350 (1). [P 178 C 1] 

(c) Criminal P. C., S. 528— Case should 
not be transferred merely on basis of gene- 
ra] allegations regarding communal feeling. 

Courts should not be influenced by general 
allegations regarding the so called communal 
feelings and cases should not be transferred on 
basis of such allegations for an intolarable posi- 
tion would arise if it were open to any accused 
person in a case of a communal or quasi com- 
munal nature to obtain a transfer of a case 
from the Court of a Hindu Magistrate merely 
because he, the accused, was Mohamedan or vice 
versa.: A, I. £i. 1928 Na^f. 21, Foil [P 178 C 2J 

Bishen Nath — for Petitioner. 

Order .—‘It is necessary to set out 
at some length the facts of this case. 

The petitioner Gowardhan Das is com- 
plainant in a r ase under Ss. 323, 509 
and 841, 1. P. C. The respondent, the 
accused, is Abbas Ali Shah, constable, 
who on 10th May 1929, was posted on 
traffiio duiy. It appears that Gowardhan 
Das was proceeding on a bicycle from 
the direction of the Shahalmi Gate in 
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Lahore where Abbas Ali Shah was on 
duty, and apparentliy there was some 
dispute between thetjvo, in consequence 
of which it was alleged by the constable 
that Gowardhan Das had disobeyed his 
signal. The latter was consequently sent 
up for trial under the Motor Vehicles 
Act Vnit was let off with a warning by a 
Magistrate. In the meantime Gowar- 
dhan Das filed a complaint under the 
sections mentioned above against Abbas 
Ali Shah in connexion with the same 
incident. This case was being tried by 
Rai Sahib Nathu Ram, a Magistrate of 
the First Class, Lahore, who, after record- 
ing the complainant’s evidence, framed 
a charge against the accused. After the 
charge had been framed the accused, 
Abbas Ali Shah, made an application to 
the Senior Superintendent of Police, 
Laliore. on 22nd August 1929, request- 
ing him to move the District Magistrate 
to transfer the case to some other Court. 
The application, it may be mentioned, 
has the following heading : 

To 

The District Magistrate, Lahore. 

Through 

The Seir’or Superintendent of l^olice, 

Lahore, 

but from the i)rayer it appears tha^t it 
was really meant for the Senior Superin- 
tendent of Police. In this application 
after stating the previous history of the 
case, as already recited above, the con- 
stable stated that he doubted that jus- 
tice would be done to him by the Court 
trying the case and in support; of this as- 
sertion he mentioned the following facts: 

*‘(l) The general imprespion which the 
learned Magistrate hold.s, in respect of which 
ho has expressed his opinion to some psrsons 
is almost against the officials deputed to traf- 
fic duty. 

“(2) The complainant Gowardhan Das is 
closely relate i to the owner of house in which 
the learned Magistrate resides. Although this 
fact is not affecting the learned Magistrate, yet 
it is a natural consequence of every day events 
that the story told by the complainant’s party, 
who are acquainted with the Magistrate, would 
have much weight, more so than the statement 
put up in my defence.” 

The Senior Superintendent of Police 
on 23rd August 1929, that is, the next 
day, sent the application to the District 
Magistrate with the following note:^ 

*T have made inquiries into this c%fe and I 
understand that the accused constable believes 
that he will not get a fair trial iu this Oourt. 

I would prefer not to go into details but would 
request tnat the case Be, if possible, trans- 
ferred to the Court of the Additional District 
Magistrate.** 
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Thereupon the District Magistrate 
passed the followieg order on 24th 
August 1929 : 

“I hnagiriQ the Poflco Constable’s fears to 
be quite without foundation. But in the cir- 
cumstances and on the understanding that do 
novo trial'is not asked for I will transfer the 
case to Additional District Magistrate,” 

and actually sent the case to the 
Additional District Magistrate on 26th 
August 1929, with the following order ; 

“Seo application attached. Will Additional 
District Magistrate decide this case please ?” 

The complainant thereupon made an 
application to the District Magistrate, 
on 28rd Sex)tembor 1929, praying that the 
case be transferred to some other Magis- 
trate than the Additional District Ma- 
gistrate on the main ground that tho 
procedure adopted by the District Ma- 
gistrate in transferring the case from 
the Court of Rai Sahib Nathu Ram was 
illegal and that as the Additional Dis- 
trict Magistrate was suggested by the 
Senior Superintendent of Police as tho 
proper Magistrate to try the case, tho 
comidainant did not expect that there 
would bo all imjmrtial trial in his Court. 
The District Magistrate on 2n(l of Octo- 
ber 1929, passed the following order on 
this j\i>plication : 

“The applicant is the complainant. I can 
think no more suitable Court to try a case bet- 
ween a Khatri and a Muhammadan than Mr. 
Lewis who is a Christian. The apprehension 
jthaJ; justice will not be done must bo unjustifi- 
able, Refused.'’ 

This is an aiiplication by the com- 
plainant for revision of the order of the 
District Magistrate and for transfer of 
* the case from the Court of the Addi- 
tional District Magistrate of Lahore. 

While I have absolutely no reason to 
hold that the Additional District Magis- 
trate will not try the case impartially 
and fairly, I consider that for rea- 
son that I wall iiresently state this ap- 
plication for revision must be accepted 
and the case sent back for trial to Rai 
Sahib Nathu Ram, Magistrate, in whose 
Court it was originally pending when it 
was transferred by the District Magis- 
trate by his order of 24th August 1929. 

In the first instance, there was no pro- 
sper application before the 'District Ma- 
igistrate for the transfer of the case. It 
is no doubt true that a District Magis- 
Itrate can transfer a case suo moto, but 
iwhen action is takei| at the instance of 
;a party a proper application should as a 
'rule be insisted upon specially when al- 


legations are made against the trial 
Magistrate. The Senior Superintendent 
of Police, Lahore, therefore, had no 
locus standi to move the District Magis- 
trate to transfer the case in the manner 
described above as the functions of the 
District Magistrate under S. 528, Crimi- 
nal P. C., which empowers him to trans- 
fer cases from the Courts of the Magis* 
trates subordinate to him, are judicial 
functions and must consequently be 
exercised with due observance of the 
procedure and formalities wliich have 
to be follow^ed in all other judicial 
m^^tters. He must be moved by a 
proi)er api)lication openly presented in 
Court by tho aggrieved party per- 
sonally or through a person duly 
authorised by him for tho purpose. In 
the present case there was no such 
apxdication and it docs not appear that 
the constable ever appeared before the 
District Magistrate. 

Next, before the District Magistrate 
could pass an order transferring the 
case it was necessary for him to issue 
notice to the other side. This was not 
done in the present case. Though there 
is no express statutory provision making 
such notice necessary, it has been re- 
peatedly held by this Court that ordi- 
narily such notice should be given by 
the District Magistrate and that his 
proceedings are liable to be set aside 
by this Court in the< absence of a notice. 
This was pre-eminently a case in which 
notice should have been given specially 
in view of the allegations tliough vague 
made -against the Magistrate. 

Thirdly, in my opinion, there was 
no sufficient ground disclosed in the 
application made by Abbas Ali Shah to 
the Senior Superintendent of Police for 
transfer of the case nor w’as the appli- 
cation supported by any affidavit, testi- 
fying to tlie correctness of the allega- 
tions made therein. Such an allegation 
that a ; 

“general impression which the learned 
Magistrate holds and in respect of which he 
has expressed his opinion co some persons,” 

who are not even mentioned, is too 
vague a statement to be taken notice of 
by any judicial tribunal. 

With regard to the next allegation the 
constable himself states that the fact 
that the complainant Gowardhan 
is closely related t o the owner of the 
house in which the Magistrate redideis 
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is nob affecting” the latter. In the 
fii:»t instancy, there is no proof on the 
record that the Magistrate is residing 
in a house which is owned by a person 
who is closely related to the com- 
plainant Gowardhan Das. Even if it 
were so, that is no ground for the trans- 
ier of the case from his Court. The 
cote by the S(3nior Superintendent of 
Police while making no definite allega- 
tion against the Magistrate appears to 
contain a suggestion of bias, when he 
says that he would prefer not to go 
into details, but in the absence of such 
details the District Magistrate was not 
justified in entertaining the suggestion 
for transfer (assuming it was properly 
made) and in any case the Magistrate 
should have been given an opportunity 
to explain them before the case could be 
transferred from his Court. This was 
not done in the present case. 

Moreover sub-S. (5), S. 528, Cri- 
minal P. C., makes it incumbent on the 
District Magistrate to record his reasons 
before transfeiTing the case. In this 
case not only no such reasons were 
recorded but those mentioned were 
reasons for not transferring the case. 

With regard to the understanding that 
“a de novo trial was not asked for” it is 
to be noted that the accused was not 
present before the District Magistrate 
when the order was passed and there 
is no record that he agreed to this con- 
Idition and it is doubtful whether the 
District Magistrate could impose such a 
condition either with or without the 
lassent of the accused wliose right to 
daim a de novo trial is recognized by 
proviso (a) to S. 350 (i), Criminal P. C. 

When by means of an application for 
transfer of the case these irregularities 
ware brought to his notice by the com- 
plainant the District Magistrate record- 
ed an order which I feel compelled to 
disapprove. Neither party had alleged 
that there was a communal question 
involved in the case, nor do the circum- 
stances of the case show that there was 
any reason to hold that the Magistrate 
was being influenced by any communal 
considerations. It seems therefore that 
the learned District Magistrate had no 
justification for making the remarks 
which he made on 2nd October 1929. 

J have no reason to think that the 
Magistrates in Lahore, both Hindus and 
Muhammadans, ar^ not above communal 


prejudices when deciding oases in which 
the parties belong^to the different re 
ligions, otherwise they would be unfit 
to exercise their magisterial functions. 

As remarked by Agha Haidar, J., in 
Oyan Singh v. Crown {Case No, 262 
of 1927) : 

“If the Courts were to be influenced by 
general allegations regarding the so called 
communal feelings, and transferred cases on 
the basis of such allegations, the result would 
be that the whole system of administration of 
justice upon which the fabric of the civilised 
society rests would be paralysed” 
and : 

“the party who pleads prejudice and bias in 
a particular Judge of Magistrate must prove 
affirmatively that such bias and prejudice do 
as a matter of fact exist.” 

In Pandurang Krishna Deotale v. 
Emperor (1) {Misc. Petition No. 29 of 
1927) Mr. Findlay, Judicial Commis- 
sioner, Nagpur, observed that : 

“an intolerable position would arise, if it 
wore to be open to any accused person in a 
case of a communal or quasi communal 
nature to obtain a transfer of a case from the 
Court of a Hindu Magistrate merely because he, 
the accused was Muhammadan or vice versa.” 

With the above remarks^I entirely 
agree and would add that in this case 
there was no question of a case of even 
a quasi communal nature and further 
that if cases were to be transferred from 
the Court of the Magistrates on such 
vague allegations as were made in this 
case and communicated to District 
Magistrates in such illegal manned, it> 
would become impossible for the Magis- 
trates to work with independence and 
sense of security from unnecessary in- 
terference which are so essential for the 
discharge of their judicial functions fairly 
and impartially. And therefore I can- 
not approve of the manner in which 
and of the reasons for which a transfer 
of this case was secured from the Court 
of Rai Sahib Nath Ram. 

To sum up, there was no application 
before the District Magistrate made by 
a competent person which was, as I 
have stated above, necessary in the 
circumstances of this case, nor was an 
application made in open Court, as the 
law recognises only applications made 
in open Court, no definite allegations 
were made against the Magisti'ate nor 
were the allegations that wero actually 
made supported by an affidavit ; the 
District Magistrate did not give the 
requisite notice to the other party and 
(1) A. I. R, 1928 Nag, 21. 
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did nofc recort^ any reasons in support 
of his order of tmnsfej^ as he was requir- 
ed to do and when all these [irregulari- 
ties were brought *to his notice, he 
sought to support his order on grounds 
which were both improper and illegal. 

The proper order that under the cir- 
cumstances 1 must pass is to set aside 
the orders of the District Magistrate 
dated 24th August 1929 and 2nd October 
1929, and to send the case back to Rai 
Sahib Nathu Ram, Magistrate of the 
First Class, with directions to resume 
the case from the stage at which it 
was transferred from his Court. 1 order 
accordingly. 

E.M./R.K, Order set aside. 

1930 Cr. Cases 179 

(Lahore) 

Tek Chand and Fpokde, JJ. 

Khanun — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 711 of 1929, 
Decided on 23rd October 1929, against 
order of Sess.-Judge, Shahpur, D/- 13th 
July 1929. 

(a) Criminal P. C., S. 164 — Confesiion 
can be recorded on holiday and in any place. 

There is no provision of law which forbids 
a Magistrate from recording a confession on a 
Sunday or any other holiday and at a place 
other than the Court-House. [P 180 C 1] 

• (b^ Penal Codp, S. 302 — Murder of wife 
who continues intimacy with paramour in- 
apite of repeated reprimands — Case held to be 
fit one for lesser sentence than death. 

The deceased was seen talking to her para- 
•mour L. who bad been following her from 
place to place, and when reprimanded by the 
accused she replied that she did not like to 
live with him but would again elope with L. 
She persisted in this statement and repeated it 
shortly before occurrence which resulted in 
accused strangulating. her to death. 

Held : that the accused was guilty of murder 
but under the circumstances case was fit one 
for lesser penalty than death. [P 180 0 2J 

M. Tj. Puri and Shanti Narain Savdi- 
ney—loY Appellant 

J, M. Mackay — for the Crown. 

Tek Chand, J . — ^Khanu, son of Alu, 
Kalera, of Derwai in the Shahpur Dis- 
trict, has been convicted under S. 302, 
I. P. C., of the murder of hfis wife Mt. 
Sardaran, and has been sentenced to 
death. He has appealed through Mr. M. 
L. Puri, and the record is also before us 
under S, 374, Criminal P. C., for con- 
firmation of the sentence. 

The case for the prosecution is that, 


before her marriage with the appellant* 
Mt. Sardaran had eloped twipe with one 
Lalu Saggu ; that, after the marriage, 
she continued her intimacy with him 
and that he followed her wherever she 
went. On the day of the occurrence, 
the appellant and the other members 
of his family were encamped in Chak 
No. 107 8. B., and in the afternoon the* 
appellant saw Lalu talking to Mt* 
Sardaran. He reprimanded her and 

advised her to mend her ways, but she 
replied that she would again elope* with 
Lalu. Shortly after, the appellant and 
Mt. Sardaran went from the dera to 
bring fodder and on the way the appel- 
lant again advised her to give up her 
connexion with Lalu Saggu, but she did 
not agree. When they had gone about 
a mile from the dera she told him that 
she did not like to live with him. This 
enraged the aj^pellant and ho wrapped 
her dopatta round her neck and twisted 
it. She struggled for a while but he 
gave a violent twist to the dopatta and 
thereupon she fell down and died on 
the spot. On this the appellant took 
out a chhuri from his loin cloth and 
indicted an incised wound T long on 
her throat. Leaving the dead body on 
the spot, the appellant went back to his 
dera and returned with a bullock and a 
sack. He stripped the body of the 
dopatta and other clothes and ornaments 
and placed it in one of the pockets of 
the sack. He put a number of stones 
in the other pocket, and loading the 
sack on the bullock drove it across the 
jungle and threw it in a deserted well 
in the square of Subedar Sewan Singh 
(P. W. 4j. On 9th March 1929, Sewa 
Singh servant of the Subedar, noticed 
sack floating in the w^ell and informed 
his master, who communicated the in- 
formation, to the police at Sargodha. 

There is no direct evidence* of the 
crime and the case against the appellant 
rests principally on the confession, 
which ho made under S. 164, Criminal 
P. C. before Chaudhri Mushtaq Ahmad, 
Magistrate, First Class, Sargodha, on 17th 
Marcli 1929. He retracted this con- 
fession before the committing Magis- 
trate and stated that he had been tor- 
tured by the police to make it. He 
repeated this allegation before the 
learned Sessions Judge. There is,* : 
ever, not a tittle of evidence oa 
record to suggest that the police coerced, ^ 
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fcorfcured the appellant to make the 
statement that they held out any 
promise, inducement or threat to him. 
The confession appears to have been 
properly recorded in strict accordance 
with law and the evidence of Chaudhri 
Mushtaq Ahmad (P. W. 6), shows that 
.he had satisfied himself that it was be- 
<}ing freely and voluntarily made. Mr. 
j'M. L. Puri has laid great stress on the 
jcircumstanccs that the confession was 
‘.recorded on a Sunday and in the office 
of the Central Co-operative Bank, Sar- 
godha, where the Magistrate happened 
to be at the time, and not in the Court- 
House. He is, however, unable to point 
,out any provision of the law which 
{‘forbids a Magistrate from recording a 
[confession on a Sunday or any other 
jholiday and at a place other than the 
[Court-House. 

The narrative of events as given in 
the confession is very convincing and 
there seems to be no doubt as to its 
genuineness. It is true that the appel- 
lant retracted it at tlie trial, but we 
find it amply corroborated on the record. 
After having made the confession tlio 
appellant took the Magistrate, Chaudhri 
Mushtaq Ahmad to the spot in the 
jungle where Mt. Sardaran had been 
killed and picked up a number of blood- 
“Stained stones. This spot was not 
known to the police before. He then 
led the Magistrate along the zig za,g 
route which he had taken and pointed 
out the dal in which the dead body had 
been thrown. 

At his instance the investigating party 
proceeded to his original home in Mauza 
Drawi, which is situate at a distance of 
•50 miles from the scone of the occur- 
rence, and then he produced from an 
earthen vessel the dopatta, the kurta, 
the loin cloth and the ornaments which 
Mt. Sardaran was wearing at the time 
of her death, and also the chhuri with 
which her throat had been, cut. Of 
these the dopatta and the lungi have 
been pi'oved to have been stained with 
human blood. 

Further corroboration is afforded by 
the statement of Muhammad (P. W. 7) 
that on the evening in question he had 
the appellants and Mt. Sardaran 
together with sickles in their 
■Sands to the juhgle for cutting fodder 
' that after sunset the appellant returned 
alone, and that when it had become 
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dark he went with a bullock in the 
direction of the jujQgle. 

After giving the case my best con* 
sideration I am of opinion, that it has 
been fully established that Mt. Sardaran 
was killed by the appellant in the man- 
ner described in the confession, I have 
no doubt that in wrapping the dopatta 
round lier neck and twisting it with 
great force the appellant intended to 
inflict such bodily injury on her as .he 
knew was likely to cause death and 
thafe his act clearly amounts to murder 
as defined in the Indian Penal Code. 
Mr. Puri has stressed the 'point that in 
the confession he stated that in wrap- 
ping the dopatta round her neck and 
pulling it he merely intended to threa- 
ten her and not to kill Jier. His inten- 
tion, however, is to be judged nob by 
what he now says, bub by the nature 
of the act which lie himself has dis- 
cribed in detail in his confession. It is 
also significant that after she had fallen 
down and died, he at once i)roceeded to 
cut her throat with a big knife which 
he had taken with him. In my judg- 
ment the appellant has been rightly 
hold guilty of tlie offence of murder and 
I would uphold iiis conviction under 
S. 302, 1. P. C. 

As regards the sentence, I am of 
opinion, that it is a fit case in which thej 
lesser penalty should be imposed. The, 
(leceasd was seen talking ' to her para-j 
meur Lain, who had been following her 
from place to place, and when repri-j 
manded by the appellant she replied 
that she did not like to live with him 
but would again elope with Lalu. She 
persisted in this statement and repeated 
it shortly before occurrence. 

I would, therefore, accept the appeal 
and wMiile affirming the conviction 
would reduce the sentence to trans- 
portation for life. 

Fforde, J. — I concur. 

V.U./r.K. Sentence reduced, 

1930 Cr. Cases 180 

(Lahore) 

Zapar Ali and Bhide, JJ, 

Narainjar^ Singh — Convict- Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 18fi of 1929, De- 
cided on 4th Noi^ember 1929, against 
order of Sess. Judge, Lahore, D/- 9th 
August 1929. 


Nabatnjan Singh v. Emperor 
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Pena/ Code, S. 394 (I)*-* Deceased wife 
found with paramour-^Husband trying to 
seize paramour struck with knife by para- 
mour who ran away — Wife preventing hus- 
band from seizing him— Husband consequ- 
ently striking wife with knife — Husband 
held guilty not of murder but under S. 304. 

The deceased who was the wife of the ac" 
cused was unchaste. One night when he came 
home from his field at the last watch of night 
he found his wife and her paramour sleeping 
on the same cot but hearing the footstep the 
paramour got up and as the accused tried to 
seize him he struck him with knife and then 
escaped by jumping over the wall hut dropped 
the knife which the accused picked up and 
wanted to run after him when the deceased 
grappled with him to prevent him from doing 
so. The accused therefore attacked her with 
knife and inflicted many injuries. The ac- 
cused bore incised wounds on palm surface of 
the right little finger which might have been 
the result of blow given by the paramour and 
was seen and identified while running away by 
many of the prosecution witnesses. 

Held: that the accu.sed acted under grave 
and sudden provocation. [P 181 C Ij 

Nand Lai — for Ai^pellant. 

D. B, Sawhney — for the Crown. 

Judgment. — The appellant Narainjan 
Singh has been convicted by tho \(ldi- 
tional Sessions Judge of Lahore of the 
murder of his wife Mt. Indar Kaur. and 
has been sentenced to death. 

The appellant admitted that it was he 
who attacked the deceased at the last 
watch of the fateful night and inflicted 
upon her with a knife the injuries to 
which she succumbed, but he pleaded 
[sudden and grave provocation. All tho 
four assessors "accepted this plea, but the 
learned Additional Sessions Judge did 
not. We find ample support for it in 
it he prosecution evidence itself. 

It is common ground that the decea- 
sed was unchaste and that the appellant 
came home from his field at the last 
watch of the night. His version wus 
that he found his wife and her para- 
mour Wasakha Singh sleeping on the 
same cot, but hearing his footsteps 
Wasakha Singh got up. .\s tho appel- 
lant tried to seize him he struck him 
with a knife and then escaped by jump- 
ing over the wall but dropped the knife. 
The appellant picked it up and wanted 
to run after him when* the deceased 
grappled with him to prevent him from 
doing so. It was then that he attacked 
her with the knife and inflicted many 
injuries. He bore an incised wound on 
the palm surface of^ the right little 
finger which might have been the result 
of the blow given by Wasakha Singh. 


Among the persons who were attrac- 
ted to the spot were Surain Singh 
(P. W. 9), Phulla Singh (KW. 10) and 
Teja Singh (P.W. 11). All the three 
deposed that the woman was reputed to- 
be unchaste and was suspected of having 
illicit intimacy with Wasakha Singh.. 
Surain Singh stated: 

“People were saying that Wasakha Singh 
had run away.** 

Pulla Singh stated: 

“1 saw a man running away who appeared 
to bo Wasakha Singh. The accused was saying 
that he had come from outside and iiad seen 
his wife and Wasakha Singh sleeping together 
oil the same cet and for this reason he had 
stabbed her and Wasakha Singh had escaped. 
Ho liad also stated that the woman had caught 
hold of him when he was going to pursue 
Wasakha Singh, and had thus enabled Wasa- 
kha Singh to escape.” 

Teja Singh stated: 

“the people who were assembled there were 
sajinpbhat Wasakha Singh was caught sleep- 
ing with the wonijin and ho had run away. 
The accused had stated that he hjid come from 
his fields at night when ho saw his wife and 
Wasakha Singli sleeping together. On seeing 
him Wasakha Singh ran away. He wished to^ 
pursue him but his wife grappled with him and 
thus enabled Wasakha Singli to escape,” 

The above evidence bears out the ap- 
Iiellant’s version and shows that he acted 
under a grave and sudden provocation. 
We, therefore, accept the ap2)eal and 
alter the conviction to one under 8. 304, 
Part 1, Penal Code and sentence tho ap- 
pellaut to rigorous impri.sonment for 
three years. 

V.r../R.K. Sentence reduced, 

1930 Cr. Cases 181 

(Lahore) 

Zafak Atj, J. 

Hafizullah and others — Accused — 

Petitioners. 

V. 

Emperor -Opposite Party. 

Criminal Misc. Petn. No. 264 of 1929, 
Decided on 13th December 1929, for 
ti’ansfer of tho case from the Court of 
Magistrate First Class, Lahore, to some 
other Court. 

Criminal P. C., S. 526 — Where croia-ex^ 
amination by Magistrate on question sugges- 
ted by Public Prosecutor a(ter defence cross- 
examination arouses suspicion in mind of 
accused — Case should be transferred. 

Where the Magistrate cross-examines a pro- 
secution witness (after he is cross-examined by 
the defence) on question suggested by tho 
Public Prosecutor and this arouses a reasonable 
apprehension in the mind of the accused that 
the Magistrate is taking the side of thei proaeen- 
tion. there is sufficient cause Jor transfeTting 
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toe c^Bd to another Magistrate t hough not in 
another district. [P 182 C 1] 

Ohulum Mohi’Ud’Din and J, G. Sethi 
-“^ioTC Petitioners. 

H. C, Som — for the Crown. 

Order. — Of all the allegations made 
in support of this application under 
S. 626, Criminal P. C., for the transfer 
of the petitioners’ case to some other 
* district, the most serious arc those con- 
tained in para. 6 of the affidavit filed 
with the application. It appears that 
;the learned Magistrate who is trying 
the case undertook to cross-examine a 
prosecution witness (after he had been 
cross-examined by the defence) on ques- 
tion suggested by the Public Prosecutor 
and thus cross-examined the witness at 
jconsiderable length. This has quite 
■reasonably roused . an apprehension in 
the mind of the accused that the Magis- 
trate is taking the side of the prosecu- 
tion. I therefore consider it necessary to 
accept this petition for transferring the 
case to another Magistrate, though I 
^find no sufficient ground for transferring 
it to another district. I order accord- 
[ingly.that the case be transferred to 
Mirza Mehdi Hussain’s file who is one 
of the senior Magistrates here. 

K.M./r.K. Order accordingly. 


«1930 Cr. Cases 182 

(Allahabad) 

Young and Sen, JJ, 

Emperor 

V, 

Kashi Nath and another — Respon- 
dents. 

Criminal Appeal No. 620 of 1929, De- 
cided on iOth September 1929, from an 
order of Addl. Sess. Judge, Caw’^npore, 
D/ 2nd April 1929. 

(a) U. P. ExcUe Act, S. 60 (a) - Where 
cocaine and weighing machines and packing 
material it found in a small house by one 
of joint brothers both must be supposed to 
have knowledge of dealings with cocaine. 

Where iu a small common house occupied 
by two brothers belonging to a joint Hindu 
family, and running a common business, there 
are discovered not only an enormous quantity 
o{ cocaine but all the necessary weighing 
machines and packing material to deal with 
it, it is idle to suggest that both brothers would 
not know of the dealings in cocaine. One bro- 
ther could not possibly carry on business in 
ooc>»inG without knowledge of the other when 
they Jive in small confined rooms. [P 183 C IJ 

(b) U. P. Excise Act, 60-Oiatts is on 
parsons in possession of cocaiito to firove 
satisfactory reason.i 

When once the ppssesaion of cocaine with 


, Kashi Na'ih ItSO 

tbe accQsed is found »/» Mans is upon 

tbem to prove that they had suffieient reasons 
for being in possession of cocaine. [P 188 0 1,2] 

G. S. Bay pat— for the Crown. 

Saila Nath Mukherji — for Respon- 
dents. 

Judgment.— This is the appeal on 
behalf of the Local Government. Two 
men, Kashi Nath and Chunni Lai, were 
acquitted on appeal by the learned Ses- 
sions Judge of Cawnpore of a charge of 
being in possession of cocaine, an excis- 
able article, contrary to S. 60 (a), United 
Provinces Excise Act. In this case both 
the Magistrate who originally tried the 
case and the learned Sessions Judge were 
in entire agreement upon the findings 
of fact ; but the learned Sessions Judge 
came to the conclusion that it was his 
duty to set aside the judgment of the 
learned Magistrate on this ground : 

“ I have no doubt that either both the bro- 
thers or one of them deals in cocaine, but it 
cannot be said that necessarily both the bro- 
thers are dealing and if one of the brothers is 
dealing in cocaine which of them is so deal- 
ing.” 

The facts are that the twej accused are 
brothers. They are members of a joint 
Hindu family, and they mess together 
and carry on a common business. It is 
admitted, at any rate, that the afccused 
occupy a portion of a house, called 
baithak, which consists of a room with 
a tin shed upon it, from which cocaine 
was recovered, the lower room bfeing 
rented out to some other*^ person. Op- 
posite, on the other side of the lane, is 
the house of the aunt-in-law of Kashi 
Nath, and it is alleged by the prosecu-. 
tioii that the dalan and kothri of that 
house are also in the occupation of the 
two accused. On 30tli June 1928, on 
information received, the police raided 
the house of Kamal Devi and the bai- 
thak. They took with them search 
witnesses. At the time of the search 
the two accused were not present in 
either of the houses. In the d'alan of 
the house of Kamal Devi were disco- 
vered six small packages of cocaine in 
a tin canister, 5 or 6 rattis, a candle and 
sealing wax. In the kothri which was 
a small room and was found locked up, 
there was a locked box. Both the room 
and the box were broken open, and in 
the box were discovered 47 packages of 
cocaine, all sealed up in one envelope 
in all some 73 totals of cocaine was 
discovered. In a niche in the kothri 
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was discovered a Veighing scale vrith 
white powder upon it. In the baithak 
across ,the road, th% staircase leading 
to the apartment was found locked, and 
the lock was broken. In the baithak a 
steel box was discovered, which was 
also locked. This was also broken open, 
and in it were discovered one packet of 
cocaine, a knife and some seeling wax. 
There were also in this baithak three 
weighing scales and some sheets of 
wax paper. 

In our view the prosecution have sat- 
isfactorily proved that the dalan and 
the kothri were occupied by the two ac- 
cused. But, even if we did not so find, 
it is at any rate admitted that the bai- 
thak was occupied by the accused. It is 
not suggested in this case that the co- 
caine had been planted by the police. 
Indeed, it was idle to allege that such 
a large .quantity of cocaine could be 
planted. If the prosecution evidence is 
true that in a locked up steel box in the 
baithak there was a package of cocaine, 
on this evidence alone a conviction 
would be correct. The facts in this 
case are overwhelmingly against the ac- 
cused. The only point which we have 
to consider is the one upon which the 
learned Sessions Judge acquitted the 
accused. 

It seems to us quite clear that, where 
in a small common house occupied by 
two* brothers ^^elonging to a joint Hindu 
family, and running a common business, 
there are discovered not only an enor- 
mous quantity of cocaine but all the 
^necessary weighing machines and pack- 
ing material to deal with it, it is idle to 
jsuggest that both brothers would not 
know of the dealings in cocaine. One bro- 
ther could not possibly carry on business 
of this size vnthout the knowledge of the 
other living as they did in small confined 
rooms. This is not the case of a large 
house, with one brothers apartment 
separate from the other. We are satis- 
fied that the evidence can point only 
to the fact that both brothers were 
.implicated in tnis cocaine business. No 
other finding, in our view, is possible. 
We are, therefore, of opinion that this 
cocaine was in the possession of both of 
them within the meaning of S. 60 (a), 
United Provinces Excise Act. Having 
found this as a fact, the onus cast by 
the Act upon the brothers is to prove 
that they had satisfactory reason for 


being in possession of the cocaine. N:> 
private person could have a satisfactory 
reason for keeping in possession no less 
than 73 tolas of* cocaine. Therefore, no 
attempt has been made to provide a 
satisfactory reason. No sajtisfactorj^ 
reason being provided, the accused are 
both guilty of the offence with which 
they ere charged. We set aside the^ 
acquittal order of the learned Sessions 
Judge. We convict the accused. The 
only question that remains is one of 
sentence. 

It is to be noted that the learned Ma- 
gistrate inflicted the maximum sentence 
updn tlie accused, namely, two years' 
rigorous imprisonment and a fine of one 
thousand rupees each. Although we 
agree that the crime is an extermely 
serious one, we think that the sentence 
is excessive. The accused have already 
been punished to the extent of Rs. 2,000 
the value of the cocaine discovered in 
their possession. Cocaine to that value 
is in the possession of the Government, 
and that expenditure the accused will 
never recover. The evidence in this 
case is that the accused started this 
business only recently. Wo are also 
informed that one of the houses of the 
accused is mortgaged. There is at least 
no evidence that they have made any 
profit out of this business. Under all 
the circumstances of the case, we con- 
sider that a sentence of one year’s rigo- 
rous imprisonment and a fine of one 
hundred rupees upon each of the ac- 
cused will be sufficient to meet the ends 
of justice. We do not think that this is 
a case in which the accused should be 
bound over for good behaviour after 
they liavc served out their terms of im- 
prisonment in this case. 

R.M./k.K. Order accordingly, 

1930 Cr. Cases 183 

(Rangoon) 

Otteu, J. 

Ah —Applicant. 

V. 

Emv^ror — Opposite Party. 

Criminal Eovn. No. 151-B of 1929, 
Decided on 13th May 1929, against 
order of Sub-Divisional (Special Power) 
Magistrate. Henzada, in Criminal Misc. 
No. 35 of 1929. 

Criminal Trial — Cate ready for hearing^*- 
Adjournment should not be made iimpty for 
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finding out evidence exictence of which it 
entirely problematical . 

CgaaB may ai^se where evidence is diihcult; 
pt^ute and numerous and lengthy adjourn- 
tnents must be granted, but when once the 
case is ready for hearing adjournment should 
udt be made in order to search for evidence, the 
existence of which is entirely problematical. 

The Court prosecutor came to the Court in- 
tending to base his case upon the evidence of 
•the witnesses called. These witnesses for the 
prosecution denied that the accused committed 
the offence for which ho was tried. There was 
no intimation that furthor evidence was forth- 
coming but the prosecutor informed the Court 
that he would file list of additional witnesses 
later. 

HcZcZ: that adjournment should not be made 
in the case and accused should not bo liept 
under shadow of a charge. [P 184 C 

Ilaij — for Applicant. 

Judgment. — This case is referred by 
by the Sessions Judge, Henzada, with a 
view to setting aside an order made by 
the Sub-Divisional Magistrate, Henzada. 
The charge was under S. 64-A, Excise 
Act, for earning a livelihood by the sale 
of illict seinye. On 0th February 1929, 
the Sub-Divisional Magistrate issued no- 
tice to all prosecution witnesses to ap- 
pear on 19th February.” 

On this day the accused Ah Phoue 
appeared with his advocate; no less 
than four witnesses were examined for 
the prosecution. All these persons with 
one exception denied categorically that 
the accused was reputed to earn his 
livelihood by selling illicit seinye, A 
headman, however, did sav that he had 
heard from some one whom he did not 
remember and whose accuracy he was 
not able to vouch for that tlie accused 
did earn his livelihood in the manner 
suggested. 

According to the diary the Court pro- 
secutor being in this unfortunate posi- 
tion intimated that he would file a fur- 
ther list of additional witnesses later. 
Thus it is evident that he came to Court 
intending to base his case upon the evi- 
dence of the four witnesses he called. 
He had already in effect closed his case. 
In order to allow a roving commission to 
obtain other evidence the Sub-Divisional 
Magistrate adjourned the case. This ho 
certainly should not have done. There 
was no intimation that further evidence 
wa^ forthcoming, and it is perfectly 
dear that as the witnesses relied on by 
the prosocutiom would not give the evi- 
dence expected of them an endeavour 
was made to put matters right by mtilik- 


ing a search in the h6pe of finding otbei'S 
who would prove more satisfactory and 
ordering the aocuted to attend when- 
ever summoned. 

It is true that at a later date three 
prosecution witnesses are said to have 
attended the Court, but this application 
had been filed meanwhile. The facts I 
have set out above are taken from the 
diary in the case, but the Sessions Judge 
was of opinion that the -Magistrate 
on the conclusion of the hearing on 19th 
February said he would pass orders 
later in the day, but instead ordered the 
adjournment 1 have referred to; and 
moreover the Sessions Judge also 
thought that the Court prosecutor was 
not instructed at all. If so, of course 
the Magistrate is still more to blame for 
not disposing of the case once and for 
all. Cases should not be adjourned sine 
die for further evidence unless there is 
some real foundation for believing that 
such evidence in fact exists; and more- 
over accused persons should not be kept 
under the shadow of a charge in circum- 
stances such as these. The action of the* 
Magistrate was certainly oppWsive. 

There is no doubb of course that cases 
may arise where evidence is dilficult to 
procure and numerous and lengthy ad- 
journments must be granted, but whenj 
once the case is ready for hearing as! 
this case appatently w^as, adjournmentsj 
should not bo made in order to search 
for evidence, the existence, of which is! 
entirely problematical. One furtherj 
point musD be referred to. I observe 
tliat the Magistrate has signed the cer- 
tificate appearing upon the usual form 
Ijrovidocl for recording the statement of 
the accused. The certificate is of course 
that such statement was taken “ in the 
presence and liearing etc. of the Magis- 
trate.” But no statement whatever is 
recorded. This absurd and irregular ac- 
tion of the Magistrate is on a par with 
the general conduct of the proceedings 
which 1 have already described: The 
order of 19th February 1929, is set aside 
and the proceedings instituted on 22nd 
January 1929 are quashed. 

.11 , / n . K . P roceedi ngs qumhed. 
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CuitGENfEN, J. 

Public Prosecutor, Madras-- Petu 
tioner. 

V. 

Vedi — Bespondent. 

Criminal Revn. Case No. 641 of 1929 
and Criminal Bevn. Petn. No. 584 of 
1929, Decided on 10th September 1929, 
against order of Sess. Judge, Salem 
Division, D/- 12th March 1929. 

sjs Crimmal P. C., S. 162 — Before charge 
if framed copief of witnessei* itatementf to 
police should not be granted until stage of 
cross-examination is reached— If that stage 
is allowed to go, accused must wait for time 
of actual cross-examination after charge — 
Evidence Act, S. 145 . 

So far as proceedings before charge are con- 
cerned, copies of witnesses* statements inado to 
the police should not be granted until the stage 
of cross examination is reached, if that stage 
is allowed to go by without application being 
made, an accused must wait until the witness 
is agaiu about to be subjected to cross-examina- 
tion before he can claim grant of a copy. 
Under S. 145, Evidence Act, until the occa- 
sion arises for putting the statement to the 
witness it cagnot legally be used for any pur- 
pose whatsoever, it should not therefore be 
placed ill the accused’s hands until that stage 
in the trial has been reached when he may so 
use it: A. I. E, 1926 Mad. 189; A. I, R. 1929 
Cal. 18!!2 and A.I.R. 1923 Bom. 23; Ref., A.I.R. 
1927 Cal. 514, Doubted. [P 185 C 2, P 186 C 1] 

K. N. Ganpathi for Public Pro- 
secutor — for the Crown, 

’ Order — The Revision Petition is 
presented by the Public Prosecutor 
against an order passed by the Sessions 
Judge of Salem in the following circum- 
• stances: In C. C. No. 103 of 1928 on the 
file of the Sub-Divisional Magistrate of 
Hosur, certain of the prosecution wit- 
nesses had been examined and cross- 
examined. Application was then made 
on behalf of the accused under S. 162, 
Criminal P. C., for copies of the state- 
ments which these witnesses had 
made to the police. The learned Sub- 
Divisional Magistrate refused the re- 
quest on the ground that the proper oc- 
casion for making it had gone by. The 
learned Sessions Judge, however, pointed 
out that the accused would have a right 
of further cross-examination after the 
framing of a charge, and in view of this 
circumstance ruled that copies should 
be given. 

The point not dealbwith by the learn, 
ed Sessions Judge, but raised here, is 
1980 Cr. 'C./24 
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whether an accused person can apply 
for, and be grl^nted, such copies (where 
not already applied for and granted) 
at any time before the cross-examination 
after charge takes place, or whether he 
must vrait until at least the witness is< 
in the box and the cross-examination- 
due to begin. Mr. Ganapathi for the 
learned Public Prosecutor contends- 
that this latter condition must be* 
satisfied. 

So far as appears — and I have nob 
had the advantage of hearing the other 
side -“this precise point has not been 
dealt with in any reported case. In 
Penamasioami Bayiidu, in re (1) Kri- 
shnan and Wallace, JJ. held that, since 
the imrpose of furnishing the copy is to 
contradict the witness, the witness must 
already have made a statement which 
lays him open to contradiction. Ac- 
cordingly, apidication can only bo made, 
and a copy granted when the witness is 
under cross-examination. This however, 
only lays down the procedure so far as ' 
the first cross-examination is concerned. 
The question was answered in veiy 
much the same way by a Calcutta Bench 
in Madari Sikdar v. Emperor (2). The 
learned Judges say not only that the 
witness must bo under cross-examina- 
tion but that 

“ the cross-exami nation must lay the founda- 
tion for the siiggostiou that the evidence given 
by the witness in Court is contradicted by his 
statement recorded inider S. IGl, Criminal P. 0. 
and it is only then that the accused is entitled 
to ask the Judge to refer to the writing and 
grant him copies. ’* 

I find it not a little diflicult to under- 
stand how a cross-examining counsel can 
found a suggestion of contradiction bet- 
ween two statements one of which he 
has nob seen; and this part of the deci- 
sion has been criticized by Rankin, C. J. 
in a later case [Baharali Sardar v. 
Emperor, A. I. li. 1929. Gal. 182). That 
case loft it open whether the proper 
time to apply was when the witness 
appears in the box or when the cross- 
examination commences. In Emperor 
V. Usman (3), the later stage was deem- 
ed to be the appropriate one, having re- 
gard to the terms of S. 145, Bvidence, 
Act. 

Accepting then, that so far as prooeed-j, 
ings before charge are concerned, copies 
should not be granted until the stage 6f|? 

(1) A. I. R. 1926 Mad. 

(2) A. I. R. 1927 Cal. 5U=:.54 Gal, SOT* > 

(3) A. I. R. 1928 Bom. 23=54 Bom . ,1^. ' \ 


Public Prosecutor y/VEPi JfOurgehven, J.) 
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.cross-examination is reached, I am in- 
clined to the view thab if that stage is 
allowed to |o by without application 
being made, an accused must wait unbil 
the witness is again about to be sub- 
jected to cross-examination before he 
can claim grant of a copy. For, in the 
first place, until the witness so appears 
yaere is no certainty that lie will be 
available for cross-examination, and 
therefore no cei'lainty that the state- 
ment can be used for the only purpose 
for which the accused niiy possess it. 
But further, if the law retjuiros that 
grint of the copy for use in the original 
cross-examination slnuild'he contingelit 
ui)ontbafc cross-examination being due to 
begin, the same principle would seem to 
apply to cross-examination after charge. 
Under. S. 145, Evidence Act, if it is in- 
tended to contradict a witness hy a 
writing ; 

“ his attention must;, bofor. tha writing (M 
bo proved, bo calUd to those! pirts of it whic 
are to bo iisod for the purpose of (‘oritrarlioi/in 
him. 

Until the occasion arises for putting 
the statement to the witness it cinnot 
legally bo used for ait>' purpose whatso- 
ever; and I see no veisuu why it should 
be placed in the accused s hinds until 
, that stage in the trill has iieen reached 
when hb may so use it. 

Whether adhoreuce to this rule would 
give rise to inconvenience in practice is 
sfcaucely a relevant consideration if it is 
the correct rule. Equal inconvenience, 
if any, would attacdi to t!ie apjdication 
of the rule to the earlier cross-oxamina- 
-tion as to the later. Upon a request for 
a copy being made, the Court must 
necessarily afford the accused a reason- 
able opportunity for obtaining it before 
he is deprived of the opportunity to 
cross-examine upon it. But with a little 
contrivance that ought not to result in 
serious delay. 

I allow the Criminal llevision Peti- 
tion, set aside the orders of the Sessions 
Judge and the Sub-Divisional Magistrate 
and direct the Sub-Divisional Magistrate 
to proceed in accordance >vith the 
above observations. 

r.lbs,/v.s. Orders net aHdo, 
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(Madras) 

Jackson, J. 

{A^mai) Errappa a*hd others — Accused. 

V. 

Emperor — Oiiposite Pai'ty. 

Criminal Kevn. Cases Nos. 643 to 
646 of 1929, and *Cases Referred Nos. 
31 to 34 of 1929, Decided on 4th Octo- 
ber 1922 by Sess. Judge, Chittoor Divi- 
sion, D/- Gth August 1929. 

(a) Criminal P. C.. S. 361~Sub Ss. (1) and 
(2) are not mutually exclusive — Translation 
of English evidence must also be made. 

All accused person is often in a much bettQ^ 
po.^ifcion than his pleader to follow the drift 
r.he I'vidvMice and it is obvious that he ough^ 
to be kopj informed of what is being said* 
Where triorafopo oortain witnesses at the ori- 
gin il tri.il give ovidaiifc in English, trans- 
lation of such fividouco should be made, for 
the first two paragraphs of S. 301 are not mutu- 
ally exclusive : A, f. R. 192i, Cal. '27, IH'S. 
from. [B 18GG 2J 

(b) Criminal P. C., S. 537 — S. 537 is wide 
enough to cover any irregularity and retrial 
should not be ordered unless there is failure 
of justice. 

Section r>37 may be fcikoii to cov^u* any irro’ 
guUrity in th‘3 widest scnce of tha^ terra, pro- 
\idod there has beju no failuro of justice 
Th'! appellato^ Go h ought not to order a retrial 
ill a IMS'! wlijii’t) provisions of S. 801 are over- 
lool: ’d without s.itisfsing itself whether or no a 
failure of justice lias been occasioned :* A. 1, 
li. I )27 ]\ <\ 44, Rel ou. 2“» Mad. (U, (P. C.) 
!)iu. [ri 87 CJj 

Public Prosecutor — for the Crown. 

Order. “-ThiK is a reference from fho,- 
learned Sessions Judge of ©hitboor. Inj 
foil]* appeals the Joint Magistrate of; 
Chandragiri has ordered a retrial of the: 
appellant becaustj certain wifcncse.ses atj 
the original trial gave evidence inj 
English and their evidence was not| 
translated t.) the appellant as required! 
hy H. ;U)I, C'ivil P. C. 

The Sub-Divisional Magistrate in my, 
opinion was right in holding that the 
code lays down that such translation 
should be made and with all respect I do' 
not agree with the ruling in TIari Nara~\ 
ijan Chandra w Emperor (l) that paras.j 
1 and 2, H. 3()1 are mutually exclusive.' 
An accused person is often in a muchj 
better x^osibion than his pleader to fol-* 
low the drift.of the evidence and it is 
obvious that the ought to be ke{rt in- 
formed of what is being said. .But the 
Sub-Divisional Magistrate misdirects 
himself when he observes that the ir- 
reigularity cannot ffe cured under 8. 637, 

(l) A. I. B. 1928 bal. 27. 
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Criminal P. 0. No*doiibt alter Subrama- 
nia Ayyar v. Emperor (2) an idea pre- 
valid that S. 537. Crifninal P. 0., did not 
apply to the mandatory provisions of the 
code, although there is nobliing in the 
section itself to give it such a restricted 
shape. Bub the ruling in Abdnl Hahman 
V Emperor (3y has dispelled that idea, 
and S. 537 may bo taken to cover any 
lirregulariby in the widest sense of that 
term, provided there has been no faihiro 
jof justice. The 8uh- Divisional Magis- 
Itrato ought not to have ordered j'otrial in 
those cases without satisfying himself 
whether or no a failure of justice had 
been occasionod. 

With those observations his order in 
all four cases is sot aside, and he is 
directed to rehear tlu‘. appeals. 

P.U.S./v.s, Order set a<ilde. 

(‘ii)' f 1^102) 25 M.kL bi --2K 1." A. 2^7=8* 

ir. 0 (p.c.) 

(3)A. l.U. 1927 P.C’-. 11—5 Rang. 

J. A. 90 (P.G.). 

1930 Cr. Cases 187 

(Madras) 

Wallph and Cornish, J.I. 

'J\ M. A, Nathan — Accused — iVii- 
tionor. 

v. 

Emperor — Op]>osite Party. 

Criminal Bevn. No. 1*^1 of 1929 and 
Crjminal iievn. Potn. No. 181 of 1929, 
'Decided on (3*bli Soptornher 1929, fiom 
judgment of*Bench Magistrates, Olaca- 
mund. D/- I8tii October 1928, in Sum- 
mary Trial No. 010 of 1928. 

(a) Criminal P. C., Ss. 265 and 367 - 
Judgment and record muj»t in all ca^es be 
signed by all members present — Words 
'^presiding officer of Court” do not *how 
that judgment may be signed only by chair- 
man of Bench as they are compendious des- 
cription of ail classes of judicial officers— All 
members signing register containin^sentence 
and thus agreeing in judgment ' But judg- 
ment signed only by Chairman- Omission to 
sign by all is mere irregularity. 

The intonbion of S. 2G3 is fchafe by whomso- 
ever the jiidgnrjii!; ani rr^cord niiy have been 
wrifctoii, they shall be sipried by all the mem- 
bers presont. The words "preftKli ng ofiicer of 
the C.iurb^* do uoo allord any assisUinee in the 
construction of S. 265 and do not show that 
the judgment may bo sigufftl only by the 
Chairman of the B-jnehos ; they are no more 
than a compendious doscription of all classswof 
judicial oiticers, Magistrates aud Judges who 
have to pronounce judgmenbs. But the failure 
to comply with % man(j|btory provision of thu 
Code is not necessarily an illegality and thus 
where all the members of the Bench sign the 


register, in whi^li the sentences are embodied, 
and thus agree in the judgment, their omis- 
sion to comply with the technical require- 
ments of the law in the fact that the judg- 
ment is signed only by the chairman is a 
more irreguiarity which occasions no failuri 
of justice : -^1. 1. Jt. 1372, Doubted. 

[P IS7 G 2, P 188 G 1] 

(b) Criminal P. C., S. 526 (8)—Rejection 
of application made under S. 526 (8) for 
adjouinment on gro- nd that it is made after 
trial was bc^.* n is contrary to S. 526 (8) andi 
vitiates whole proceedings. 

Where the accused in Iho course of a trial 
appl ies lor an adjcurninent for tli(i purpose ol 
moving tin* Gc-uit for transfer and 

llie Court rejects tho application cn the ground 
that it luid bc{ n matlc' alfer the trial had be- 
gun, such loieoticn is contrary to the terms of 
S?5i(> {1 ) and vitiates tljo whole pioccedings, 

!P 188 G1 

r. L. Kihiioj—ioY Petitioner. 

Pi'ljHi. rrn.scruir r — for the Crown. 

Order. — Tlio j.clitioncr has bo(‘a con- 
victed l>y a ih-nith ol Magistrates. He 
coiiios lip in levisic/ii on the gioundtliat 
the judgment ( onvicting ijiin is iUof^al 
as it has been signed ordy by tlie Chair- 
man of tlie lieiich.W o think that that 
IS a perieetly good ground of o)>joction. 
S. 2b5; Ciiudnal P. C., is divided into 
three subsections. first-pvovides that 
records and iud^nients shall he written 
by the inosidinf^ ulbcer in English or in 
the language of the Court or in his 
mother tongue*. TJie second iirose rib.es 
that, if autlioviscd by tlio Locab Govern- 
ment, a Bench may employ a clerk to 
prepai O' M 10 record or judgment, whicdi 
'^liall he signed by each m.mi»er of the 
Bench picsent and taking part in the 
jiroecedings. The tliird directs lliat. 
if no such authority lias b{am given, the 
record which jiresumahly includes the 
judgment sliaJl be I'-reparcd liy a rnein- 
bei- of the Bench arid signed “as afore- 
said” ami shall then be “the proper re- 
cord.” The fii'st subsection saysnotli- 
•ng about signing the record or judg- 
ment, but ticais merely with the language 
in which they shall he written. The 
intention, wo think, is that by whom- 
soever the judgment and record may 
have beon written they shall be signed 
by all the members present. We have 
been rofmrod to a decision co^ntra by' 
Devadoss, J., in Rama Kottia v. Suhha 
Rao (1), wdiich is based on the wording 
of H. 367, Criminal P. C. With great 
respect we do not consider that that sec- 
tion affords any assistance in the con- 
struction of 8. 2G5. The words "pre$idr 
n'i) A, I. B' 1928 Mad. U72. ' / ‘ , . 
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ing dflOfiet of the Courfc’* are no more 
itihan a compendious discripbion of all 
jclasses of judicial officers, Magisfcrafees 
und Judges, who have to pronounce 
Judgments, 

The Public Prosecutor invites our at 
tentioh to S. 537, Criminal P. C. and 
■argues that .the omission should be 
^treated as an irregularity which has oc- 
jOasioned no miscarriage of justice. It 
jhas been held that the failure to comply 
Iwith a mandatory provision of the Code 
I'is not necessarily an illegality. In this 
case all the members of the Bench’signod 
the register in which the sentence was 
jerabodied. They obviously agreed ^in 
!tho judgment and wo do not think 
[that their omission to comply with the 
(technical requirement of the law as to 
ithe signing of it was anything more than 
jan irregularity, which occasioned no 
Ifailure of justice. 

There is, liowever, a fiirtlier and fatal 
objection. It is founded on that dis- 
astrous provision of la^^ sub-^^. (B), 8. 
526, Criminal P. C., which is absolutely 
imx)erative in its terms. The petitioner in 
the course of the tvia>, applied for an ad- 
Ijournment for the imrpose of moving 
the High Court for a transfer but the 
iBench rejected the application on 
(the ground that it had been made 
jafter the tidal had begun. That was, 
course, no ground at all. Such 
an aplication can be made ' in the 
course of a trial and must, unfortuna- 
tely, be granted. To refuse it, contrary 
to the terms of the section, is to deny 
the applicant an absolute right con- 
ferred on him by the statute and viti- 
ates the whole jn’oceedings. We set 
aside the conviction, but, as the case 
arises out of a family dispute, do not 
order a retrial. 

1\R.S./P.N. Conviction scf aside. 

1930 Cr. Cases 188 

(Madras) 

CURGENVKN, J. 

N, Venkadu and others — Accused — 
Petitioners. 

^ V. 

Empero ? — Opposite PArty. 

Criminal "Revn. No. 123 of 1929 and 
Criminal llevn. Petn, Np. 105 ol 1929, 
^ecidod on 12bh September 1929, from 
,^^dgment of Sub-DivL Magistrate, 
Crimmal Appeal No. 47 


Criminal P« C., S. 53*/-^Failura to dsline 
accurately common object with which un^ 
lawful assembly arts, is curable under 
S. 537. 

It is net a general proposition of law that a 
conviction under S. 147, I. P. 0., cannot he 
supported wherever the common object, as 
stated in the charge, is not precisely made out. 
Failure to dodne expj^ssly and accurately the 
common object with which an unlawful as* 
sembly acts is an error, omission or irrigu- 
larity as may be cured by S. 537 : 36 Oal. 865 

and 37 C’aZ. 340, liel. on. ; 6 JkT. L. *7. 17 ; 37 
Cal. 990 and 33 Cal 295, Bef. [P 189 C 1] 

G. Lahshmanna and G. Chandra- 
sekhara Sastri — for Petitioners. 

jL Narrisivihd Aijyar for PiMic Prose- 
Gutoi — for the Crown. 

Order .—The six petitioners have pre- 
sented this x)etition against their con- 
victions under Ss. 147 and 328, I. P. C., 
and sentences of two months’ rigorous 
imprisonment and a fine oaoh of Rs. 26- 
The ground taken is with reference to 
the terms of the chav^jes and a certain 
finding of fact of the learned Sub-Divi- 
sional Magistrate iii apx)eal. The charge 
alleges that the petitioners : 

“ Were members of an unlawful assemblv 
and in prosecution f‘f the comnVon object of 
such assembly, viz., in wreaking vengeance 
for the social dislionour done to you at the 
social functions of the day, proceeded to the 
house of P. W. 1 ab Kovvali, arming yomselvos 
with sticks, challoiiged p. W. 1 to come oiit\ 
committed the offence of rioting and caused 
injuries on tJiroo of the prosecution witnesses.” 

The Stationary Sub-Magistrate found 
that the evidence established the vari- • 
ous components of the cliarge, including 
the fact of social dishonour caused to 
the petitioners on the day previous to 
the occurrence. It ax)peavs that a < 
woman had died and a dinner and other 
ceremonies were to take place. There 
was some unxdeasantness over the in- 
vitation of the accused to this dinner 
and when, after the dinner a ceremony 
called “ Suddulu ” was ^performed they ' 
were not accorded due honours. The 
Sub-Divisional Magistrate, adverting 
to the circumstance that this affair of 
the “ Suddulu is not mentioned in the 
earlier reports, considers that it may 
have been a later development. He 
goes on to add that the evidence estab- 
lished ill feeling between the parties 
and that petty incidents due to 4t hAd 
taken place liefore the ooctrrrence, 
among these incidents beipg the htiplea- 
santness over the invitation to the 
nev. .Itisafc least doubUnli 
whetliarho does not 
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some part of what^the charge, described 
as social dishonour <^one at the functions 
of the day. 

The error that wIls clearly committed 
in drafting the charge was to insert 
the common object of the* accused what 
was in fact nothing other than a motive. 
Accordingly, the phrdRse : 

In wreaking vengeance for the social dis< 
honour done to you at the social functions of 
the day ** 

may be regarded as pure surplusage and 
in deciding what should have been the 
essential components of the charge may 
be omitted from consideration. We are 
left, therefore, with tlie allegation that 
the accused formed an unlawful as- 
sembly, went to the house with sticks, 
committed rioting and caused injuries to 
three witnesses. It is no doubt true 
that, as BO revised, the charge does not 
explicitly recite a common object, 
which should properly have been to 
beat or injure tliese persons. The ques- 
tion is whether it was, therefore, so de- 
fective as to require that the accused 
•should now he acquitted. Mr. Laksh- 
manna, fdt the petitioners, has showed 
me several decisions principally origina- 
ting from the Calcutta High Court and 
one ; In re., Loganathaif/ar (1) (at 
p. 40) from Madras, the substance of 
them being that, where the common 
•^object recited in the charge is different 
.from the common object found a charge 
vof rioting cJ^nnot bo sustained and the 
accused person should be acquitted ; 
see for instance Bahimuddi v. Asgar 
AH (2) and Paresh Nath Sircar v. 
Emperor (3). In the latter case, which 
was decided by three Judges ; E-am- 
pini, J., who wrote a dissenting judg- 
ment, was of opinion that tlie provi- 
sions of S. 537 cured the defect inas- 
much as the accused could not liave 
been in any way prejudiced. In a 
later Calcutta case Sitajit Mahto v. 
Emperor (4) it was recognized that : 

** lb is not a goneral proposition of law that 
a conviction under S. 147, I. P. 0., cannot be 
supported wherever the common object, as 
fijiatod in the charge, is not precisely made out. 
'The question in each case is whether the com- 
mon object established agrees in essential 
^particulars with that laid iu tRe charge.” 

The same principle was given ©xpres- 
. (T) [19031 6 M. L. T. 17^4 I. C. 700 = 11 

Cr. L. J. 80. 

(9) [1000] 27 Cal. 990-5 0. W. N. 31. 

h) [1006] 83 Cal. 295:^2 C. L. J. 616. 

.(4) £1909] 86 Cal. 866=4 I. C. 19=13 O.W.N. 

801 . 


sion to in Babbon Sheikh V. Emperor {5^ 
I have been referred to no,, authority’ for 
the view that failure to define expressly 
and accurately the common object with 
which an unlawful assembly acts is not 
such an error, omission or irregularity 
as may be cured by S. 537, Criminal 
P. C. I think, accordingly, that I 
should only be justified hero in inter- 
fering in revision if it appears that the 
accused were prejudiced by the mannerl 
in wdiich the charge was drafted. I am 
unable to discover any ground for this 
view. It must have been quite clear 
that the case they had to meet was, as 
set out in the charge, that, as an un- 
lawful assembly, they went into the 
liouse and injured the inmates, and I 
tliink it was equally clear that the com- 
mon object imputed to them was that 
which they put into effect. I see, 
therefore, no sufficient reason to revise 
the convictions and I dismiss the revi- 
sion petition. 

P.R.S./v.s. Petiton dismisficd, 

(5) [loibO? ““ 

I. C. 365=14 C. W. N. 422. 
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(Madras) 

Jackson, J. 

V. l\l. Itathnavelu MudaUar — Accused 
— Petitioner. 

v. 

Emperor — Opposite Party. 

Criminal Ilevn. No. 429 of 1929 and 
Criminal Revn. Petri . No. 388 of 1929,, 
Decided on IBtli October 1929. froni 
order of the Sess. Judge, North Arcot, 
in Criminal Appeal No. 19 of 1929. 

Criminal P. C., S. 423 — Prosecution bro- 
ken in every respect — Appellate Court can- 
not send case for retrial — Appellate Court 
orders retrial for supplying formal defects. 

Tho appellate Court can no doubt order a re- 
trial under S. 423, Criminal P. C., but hardly 
where the prosecution has hopeles.sly broken 
down in every respect, so as to enable the pro- 
secutor to subst-antiate some new charge 
against the accused, or to produce evidence 
which might easily have been produced at tho 
first trial. It is rather for supplying formal 
defects that an appellate Court orders retrial: 
42 Mad. 885, Bfl on. [P^ 190 C 1] 

K.S.Jagarama Ayyat — for Petitioner. 

Public Prosecutor— "iov the Crown. 

Order. — The petitioner was tried 
under S. 15, Act 8 of 1899. It is a sum- 
mons case but a charge was 
petitioner had either sold 31 
dangerous petrol'euia to- 
person, or had transport^'' 
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through that person without a pass, and 
therefore, he had committod an offence 
under S. 16 (i) of the Act. 

The offence under S. 16 (c) is breaking 
any condition contained in a license 
under the Act. The lower Court found 
the accused guilty under S. 15 (c) of hav- 
ing sold 81 cans to an unlicensed person, 
Tyhich must mean that selling to an un- 
licensed jHU’Son contravenes some condi- 
tion of his license. The license was 
never proved, and, assuming that that 
could he a remediable omission, this 
Court has been nnable to discover from 
the rules what condition in wliat license 
would liave been contravened. * 

The piosecution, therefore, entirely 
failed to make out its case in the Court* 
of trial. 

The learned Sessions Judge came to 
the same conclusion, observing quite 
correctly that upon the essential points 
of the case there is neither evidence 
jnor finding, and ho could not uphold the 
leonviction. Ho considered, however, 
jhat the proper rourso was to order a 
retriaL Hero it must bo found tliat the 
learned Judge exceeded his proper func- 
tion. In certain circumstances he can 
no doubt order a retrial under B. 428, 
Criminal P. C., but Jiardly where tiie 
prosecution has Jiopelessly broken down 
in every resjject, so as to enable the 
prosecutor to substantiate some new 
charge against the accused or to i)ro- 
duce evidence w'liich might easily liave 
been produced at the fiist trial. It is 
rather for supplying formal defects that 
an appellate Court orders retrial: see 
Varadarajidu Naidu v. TUnperor (i). 
The petition is allowed and t.hc petition- 
er acquitted. The fine will be refunded 
if that has not been done. [Pkl, The 
case adds nothing to 42 71/^x^7.886.! 

P.R.S./v.S. FetiUv7i alloimi 

“"TD L. P. “RJ -01 

i. C. 343={1U19) M. W. N. 669. 
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(Madras) 

Jackson, J, 

Krishna Pannadi — Prisoner. 

V, 

Emperor— Opposite^Party, 

Criminal Eevn. No. 891 of 1929, and 
Criminal Eevn. Petn. No. 854 of 1929, 
Decided on l(5th October 1929 
judgment of Seass, Judge,, Coimbatore 
Division, D/- 18^h March 1929. 


Empebob (Jackson, J.) 19B& 

Criminal Trial — Couttiter catea should bo 
tried hy one Judge and judgment should be 
pronounced when bot^ cases are finished. 

Gases and coiinter cajios should be tried in 
quick succession by the same Judge, who 
should not pronounce judgment till the bearing 
6i both cases is finished. [P 190 0 2J 

K. S. Jayarama Ayyar for M, Kri- 
slina Pharatlii — for Petitioner. 

The Public Prosecutor — for the Crow^n. 

Order.— The petitioner has been sen- 
tenced to one year’s rigorous imprison- 
ment for stabbing a man in the neck 
with a spear, and six months rigorous 
impiiscnmenb concurrently for hurting 
a man in B.. C. No. 168 of 1928, Coimba- 
tore. In B. C. No. 167 oi 1928, he was 
the complainant, with the plea that 
certain of the prosecution witnesses in 
S. C. No. 168 had set upon him. 

There is no clear law as regards the 
procedure in counter cases, a defect 
the legislature ought to remedy. 

It is a generally recognized rule that 
such cases should be tried in quick suc- 
cession by the same Judge, who should 
not pronounce judgment till the hearing 
of both cases is finished. ^ 

This precludes the danger of an ac- 
cusod being convicted before bis whole 
case is before the Court, and also pre- 
vents there being confiicting judgments 
upon similar facts. But At' the same 
tune the rule involves obvious difficulty. 

It seems to infringe the fundamental 
principle tliat the Court mitst not impbrt- 
aiiv facts into a case whic*h are not to 
be found upon the record. To take an 
illustration, suppose in the first of the 
cases the accused succeeds in showing . 
that the prosecution has failed to x>i*ove 
its cliargo, and then in the second cas^ 
the same accused as complainant goes 
into the witness box and breaks down 
in cross-examination so as to convince 
the Court that the truth lies with the 
other side. Can the Court be expected 
to dismiss this circumstance from^ its 
mind, and if it does not do so, what 
Kigai justifetion is there for importing 
it into the case already heard ? 

The only way in which such a pro- 
cedure can be justified is by setting up 
a fiction that the case and the counter 
case aie really one; and this fiction 
should be made a reality by statute. If 
a Court were empowered to link cases,, 
as they link files jp a secretariat there 
would also be the incidental advantage 
of a great saving of time. At present in 
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•^ach case the evidftioe of every wifcnesa 
musb be fully recorded, and whafc P.W. 1 
says for the prosetfufcion in one case 
must all be wrifcfcei! out again when he 
repeats it as D.W. I in the other case. 

But whether there be a statutory 
enactment or not the point remains that 
for practical purposes a case and its 
counter are one, and it is this that 
makes these general observations parti- 
cularly germane to the present case. 

Because tlie lower Courts have en- 
M*0ly ignored this- principle, the learned 
Assistant Sessions Judgo, when the two 
cases were referred to him, changvjd 
their order for some reason which the 
record does not divulge, and proceeded 
to try 158 before 157. Then when 158 
was concluded he wrote his judgment 
upon it and the Public Prosecutor had 
no other course open to him than to 
withdraw 157 which that judgment had 
irrevocably discredited. 

The learned Sessions Judge on appeal 
finds that this procedure did not preju- 
dice the accused: 

'There was no resirictioii ivigarding the 
marmor in %hich he might defend himsolf. 
Thera was nothing to pcvivant him from exa- 
mining in his defence all his own prosecution 
wibncBses.’* 

That no doubt is true; but on the 
other hand there 'was notliing to compel 
him to do so; and when he expected all 
these prosecution witnesses to be exa- 
-mined in his pwn case, he was probably 
well advisedmot to subject them to an 
earlier cross-examination. Was the 
accused ever warned that if the Judge 
, w’as against him on the first case, the 
■second would be dropped ? Presumably 
not, and if he was not warned, it can 
never be said that he was not pre- 
judiced. 

There was, as the learned Judge ob- 
serves, no actual illegality in taking up 
the case first and disposing of it before 
the other was heard, but it offends 
against the accepted practice. 

He adds: 

“the public prosecutor having requested that 
thie case might bo tried first, the Assistant 
Sessions Judgo was well within his rights in 
acceding." 

The Assistant Sessions Judgo should 
certainly have left a note explaining on 
what the request was based, and why 
he acceeded. In its absence there arises 
a suspicion that the ^Public Prosecutor 
suggested that be would succeed in 158 
and then it would not be necessary to 


try 167, and if so, the suggestion was 
scarcely proper. ^ 

As the accused was not given the op- 
portunity which he expected would be 
given him of examining all his evidence, 
there must be a retrial. 

There is one point upon which this 
Court offers no opinion, but which 
should be borne in mind. If it is found 
that the accused was going on duty 
(apparently the sentence was enhanced 
on some such consideration) what was 
he doing with a spear ? The finding 
and senLence are cancelled and peti- 
tioner is ordered to be retried by the 
District Magistrate or any Magistrate 
subordinate to him having jurisdiction 
and no previous connexion with the 
case. Ho may remain on hail till the 
case is concluded, 

P.R.S./v.li. Retrial ordered. 

1930 Cr. Cases 191 

(Madras) 

Reilly, J. 

Balasiindarain - Accused '-Petitioner. 

Criminal Revn. No. 292 of 1929 and 
Criminal Rovn. Potn. No. 260 of 1929, 
Decided on 8rd April 1929, against order 
of Third Presy. Magistrate, Egmore. 

Criminal P, C., S. 173 — Form of charge 
sheet —Legality considered. 

Sjctioii 173 flo'is not njqiiiro to bo ontercfl in 
charge shoot abstract of evidence given by each 
of tho witnesses audtho charge sheet prescribed 
by (t. O. No. 3187 Livv iGorioral) dated ICth 
October 1923 and published in tho Port St. 
(roorge Ga/.ette dated Sillrd October 1928 can 
he l^'gally prescribed under S. 173 although it 
requires loss details to be given than tho form 
prcvionslv prescribed and is not illegal. 

[P 191 0 2, P 192 G 1] 

T, S, Venhataraman — for Petitioners. 

Order . — The information given in 
the charge sheet in tins case is not very 
full; but I cannot say that it does nob 
comply with the provisions of 8. 173, 
Criminal P. C. Tho contention that| 
that section requires that an abstract of 
the evidence to be given by each of] 
tho witnesses mentioned should be en-l 
tered in the report of charge sheet ap- 
pears to me unsound. Nor is there in 
my opinion anything in the suggestion 
that this form of charge sheet, prescribed 
by G. 0. No. 3,487 Law (General), dated 
16th October 1928, and published in the 
Port St. George Gazette dated 23rd 0ot<^ 
ber 1928, c,ould not legally be presenbeSl 
under 8. 173, Criminal P. C.. becaufe it 
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raijrUU'es ldss details t4 be given ^ than 
were required in the fortn previously 
pres<^ribed. Xhis petition is dismissed. 

P.E.S./v.^. Petition dismissed, 

1930 Cr. Cases 192 

(Madras) 

Jackson, J. 

'^(Piduga) Mattaijya-^kooused — Peti- 
tioner. 

V. 

7?7mp^r<9r— Opposite Party. 

Criminal Revn. Petn. No. 288 of 1929 
and Criminal Revn. Petn. No. 256 of 
1929, Decided on 18th November 1923, 
against judgment of Sess. Judge, Guntur 
Division. 

(a) Criminal P. C., S. 476 — A.ny Court 
seised of transferred case can complain. 

If a ca83 is transferred it is not only the 
Court which originally received the forged 
document can complain under S. 476. It is a 
continuing offence and any Court seised of the 
case can complain. , [P 192 C 1] 

(b) Criminal P. C., S. 476— Forging docu- 
ment — Document filed — Presumption is that 
it was one given to pleader. 

In a prosecution under S. 476 for filing 
a forged document, there is a fair presumption 
that the document filed was the one given to 
pleader. [P 192 C 2] 

V. L, Ethiraj and N, Somasundaram 
— for Petitioner. 

The PxMic Prosecutor — for the Crown. 

Judgment. — Petitioner has been sen- 
tenced to three years’ rigorous imprison- 
ment by the x\ssistant Sessions Judge, 
Guntur, under Ss. 471 and 4G7, 1. P. C. 
for filing a forged receipt in a suit on a 
promissory note in which he was defen- 
dant. 

Two points are taken in revision. 
Firstly, that if a case is transferred only 
the Court which originally received the 
forged document can complain under 
S: 476 Criminal P. C, It is a continuing 
offence and any Court seised of the case 
can complain. 

Secondly, that the learned Sessions 
Judge misdirected himself when he ob- 
served that the burden of -proof did not 
lid upon the prosecution to prove that 
the receipt filed by the ‘pleader was the 
r^ipt given bo the pleader by the ac- 
cused; The observation is not happily 
^drded because the burden is on the 
^i^rbsecf2Lti(m to tha&a its cade. It 
^might have been slid rather, that there 
lie affair presumplion that tbe docutfienfc 


given to a pleader is the dooumeh^ filed, 
and the accused should offer socne re^ 
buttal. I do not fiifd that the learned^ 
Judge failed to regard the case from this 
aspect,* or that the petitioner has been 
prejudiced. That ends the matter so far 
as revision is concerned, but there has 
been discussion of the* merits, and I may 
add that on the merits I agree with tho 
lower Courts. 

The petitioner’s defence is that a 
forged receipt was substituted for a ge- 
nuine receipt by his enemies. He has 
done little to show that there was a ge- 
nuine receipt. In the suit he cited no 
evidence to prove it, and gave up his 
plea of discharge when the plaintiff took 
an oath. He never summoned^the attes- 
tator who might corroborate the writer. 

His enemies are not likely to have 
elaborated a plot merely to defeat his 
plea of discharge to the amount of 
Rs. 150 and the chances of getting him 
prosecuted for perjury were remote. If 
the suit had come on for trial, and he 
had at once said that the receipt was 
nob the receipt lie gave his vakil, the 
Court would nob have proseejbed him. 
And anyone who had taken the trouble 
to arrange this trap, would nave taken 
care to spring it in the suit itself# If 
the suit were settled without reference 
to the document there was great risk of 
the Court declining bo move in the mat- 
ter of a document which had not really 
affected the issue. 

If the plaintiff himself was in the 
plot he certainly would not have taken 
an oath instead of putting the petitioner 
to the proof of his alleged discharge. And 
if the petitioner genuinely believed that 
he hold the plaintiff's thumb-marked 
receipt be would never have consented 
to abide by an oath and lose his money. 
As for the futility of the fabrication^ 
people for whom litigation is a tissue of 
falsehood lose all sense of truth and 
cannot distinguish between a good and 
a bad lie; just as some are colour blind 
they became truth blind. The petition 
is dismissed. 

P.R.S./v.B. Petition dismissed. 
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ATIA Md. V. EJCE^SBOR (Viscoaat Sumner) 


^ 1930 Qr. Cases 193 

(Privy Council) 

{From f/ahore) 

6th Deceyiber 1929 

Viscount Sumneb, Lobd Thankebton 
AND SiB Binod Mitteb. 

Atta Mohammad — Appellant, 

V. 

Emperor — Opposite Party. 

Privy Council Appeal No. 114 of 1929. 

5^ ^ Privy Council — Criminal Trial — No 
substantial injustice — No departure from re- 
quirements of natural justice — Privy Council 
does not interfere — It is not Court of Crimi- 
nal appeal. 

Lordfihips of the Privy Council do not act in 
criminal matters as a Court of Criminal Appeal 
and are not concerned to regulate procedure of 
Courts in India or to criticise what is more 
matter of procedure and in the complete ab- 
sence of any substantial injustice or in the 
complete absence of anything that outrages 
what is due to natural justice in criminal cases 
Privy Council does not interfere. [P 195) 0 1,2] 
E. C,^Morey — for Ai)pellaTit. 

A. M, Dunne and W. Wallach~~ior 
the Crown. 

Viscount Sumner — As this is a 
capital case, and as the conviction took 
place so long ago as February last, their 
Lordships* think it best to give their 
reasons for the conclusion at which they 
have arrived, without taking further 
timejbo put them into writing, 

Tho appellant’s conviction and sent" 
enco having been confirmed on appeal, 
he applied to their Lordships last July 
^for special leave to appeal. His petition 
was allowed, his point being in sub- 
stance that he had been convicted with- 
out having had a fair opportunity of 
knowing what the charge was that he 
had to meet, and particularly of raising 
defences other than the one raised, or of 
relying on any circumstances which 
would have reduced the offence to a 
minor one. Under those circumstances 
their Lordships did what they rarely 
have occasion to do, and advised His 
Majesty in Council to grant special 
leave ex abundant! cautela, so that it 
might be discussed at length whether 
he had in truth been deprived of so 
important an opportunity. 

Mr. Morey has put the case before 
their Lordships, as he always does, 
with great clearness and * fairness. He 
complains that the charge recorded was 
that Atta Khan and a number of others, 
seven in all, were members of an unlaw- 
ful assembly armed# with deadly wea- 
pons and that in prosecution of a com- 
1930 Or. 0. 26 


mon object and in furtherance of a com- 
mon intention, one of the members, Atta 
Mohammad, caused the desrth of Gulam 
Muhammad, and all were thereby, under 
Ss, 149 and 34, 1. P- C., guilty of causing 
the death of Gulam Muhammad and 
thereby committed an offence punish- 
able under Ss. 302, 149, 148 and 34, 1. P. 

0. S. 34 was introduced by way of 
amendment or addition afterwards. The 
phraseology of the charge is common, 
but it is true that of these sections 
which are mentioned one after another, 
some refer to the substance of the 
offence, and others, or one, at any rate, 
of« them, to the punishment of the 
offence. 

As tho result of the trial, the appel- 
lant alone was found guilty, but he was 
found guilty of being the intentional 
cause of the death of Ghulam Muham- 
mad. He appealed, and admittedly his 
notice of appeal contained no suggestion 
whatever of the case that is now made 
on his behalf. He had pleaded an alibi 
at the trial, and in his grounds of ap- 
peal he embodied various criticisms upon 
the weight of the evidence, and then he 
added that an assault under these con- 
ditions would amount to private defence 
and that the offence does not amount to 
murder and that the sentence called for 
should have been much lighter. 

Ho appeared by an advocate on the 
appeal and had been legally defended at 
the trial, and it is as clear as possible 
that, wuth full knowledge of the course 
which the trial had taken, neither the 
appellant himself nor those who repre- 
sented him had any sense whatever of 
the injustice that is now urged or any 
idea of his having been deprived of the 
opportunity of knowing the charge on 
which he was tried or of raising defences 
appropriate to that charge. The argu- 
ment if that because there was no spe- 
cific mention of S. 300, 1. P. 0.. as the 
section under which he was being pro- 
ceeded against and because be was 
charged as a member of an unlawful 
assembly, with acting with a common 
object and in furtherance of a common 
intention, he being the person who 
struck the blow the acquittal of all’ the 
other persons put an end to that charge, 
and the possibility that he might be 
nevertheless convicted under S. 300 was 
one that had never been explained to 
him properly or at alt, and one, which 
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it must be taken did him the serious in- 
justice of misleading him as to his. true 
position and depriving him of what 
might have been a successful ^defence.. 

The proceedings on the appeal, how- 
ever, make it quite clear that in fact he 
was deprived of no proper opportunity, 
that the nature of the charge was quite 
Sufficiently known to him and to the 
Advocate who appeared for him, and 
that he was unconscious of having suf- 
fered any wrong of that kind until the 
appeal fell into able bands in this 
country. 

It is well to add that there has been 
no complaint that he was not separata,! y 
indicted, and no reliance has been, placed 
on S. 2e33, Criminal P. C,, the case has 
been solely put upon departure from 
statutory provisions as to stating and 
explaining the particular charge, which 
has been proceeded with. 

Under these circumstances their Lord- 
ships think it quite plain that there has 
been no departure from the require- 
ments of natural justice, and that there 
has been a trial which in all substance 
was fair and which has given the jn’is- 
oner every real opportunity that he re- 
quired to understand the charge and 
make his defence. 

The practice of their Lordships* Board 
is so well settled with regard to'such 
a case that it is unnecessary to cite 
authorities or to re-state principles. The 
most that is said here is that certain 
statutory requirements of procedure 
were not satisfied, and as their Lord- 
ships have so often had occasion to say 
India is provided by law with a com- 
plete and carefully devised Criminal 
Procedure Code applicable to the Courts 
of Criminal review, which liave consi- 
dered this case and the functions of 
which have been discharged. Their 
Lordships, in advising His Majesty, do 
not act in criminal matters as a Court 
of criminal appeal, and are not con- 
cerned to regulate procedure ot Courts 
in India or to criticize what is mere 
matter of procedure. Accordingly, their 
Lordships find it unnecessary to discuss 
the points which have been raised as to 
the propriety of such a. form of indict- 
ment as this, as the utility and extent 
of explanations such as the Code refers 
to and as to the validity of such sections 
as S. 225 as an answer any irregula- 
rity that there m^y have ^been. They 


do not desire it to he understood that 
they think that the contentions raised 
on behalf of the appellant on those 
points could be sustained. No opinion 
was expressed in the Court below as re- 
gards that and the point was never 
considered- there. Their Lordships have, 
therefore, nothing to say upon these 
questions except that they are ques- 
tions for the Indian Courts in the exer- 
cise of their criminal jurisdiction. 

In the complete absence of any sub- 
stantial injustice, in the complete ab- 
sence of anything that outrages what is! 
due to natural justice in criminal cases,' 
their Lordships find it impossible to ad-; 
vise His Majesty to interfere. Their 
Lordships, therefore, will humbly ad- 
vice His Majesty that for those reasons 
this appeal must be dismissed. 

ll.K. Appeal dismissed. 

Solicitors for Appellant — T. L, Wil- 
son & Co, 

Solicitors for Kospondont — The Soli- 
citor, India Office, 
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Dalal, J. 

Konmal — Applicants. 

V. 

Emperor --Opposite Party. 

Criminal Eevn. No. 701 of 1929, De- 
cided on 6th December 1929. 

Criminal P. C., S. 231 — No duty on Court 
to ask accused if he wishes to^ recall or re- 
examine any witness. 

There is no duty laid on the Court under 
S. 211 to ask the aoeused if he wishes to recall 
or rosuinmoii prosocutiou or defence witnos^r^s 
and so there is no breich of any provisions in 
S. 231 if the Court does not so enquire. It is 
essuitial that the accused should ask for per- 
mission. A, I. H, 1924 All. Gt35. H^f. [P 195 0 1] 

Saila Nat'i Mukerji—iov , Applicants. 

M. Waliiillah — for the Crown. 

A. Sanyal —for Opposite Party. 

Judgment. — The plea is raised for a 
fresh trial, because it is alleged that 
after the trial Court altered the convic- 
tion from S. 323 to 8. 326, I. P. C., the 
applicants were not allowed to recall 
or resummon prosecution and defence 
witnesses and examine them with re- 
ference to the alteration of the charge 
and were further not allowed to call 
more witnesses whom the Court may 
think material. The reader has gone 
through the record and has \ not dis- 
covered any application . of the appli- 
cants to be permitted to call witnesses. 



1930 


SiLVBSTEE VAZ V. IjOUIS Dus (Patkar.-J.) 


195 


There is no afBdavili by any legal praofcv 
tioner appearing in tjio trial Court that 
an oral requosb wa% made to recall pre- 
vious witnesses or to summon new ones. 
There has, therefore, been in my opin^ 
ion no breach of the provisions of S. 231. 
It would be instructive to compare those 
provisions with the provisions of S. 25G 
where duty is laid on the Court to ask 
the accused to state at a particular 
period of th(3 trial whether he wishes to 
cross-examine any and, if so, which of 
the witnesses for the prosoc-ntion whoso 
evidence has been taken. No such duty 
is laid on the Court under the ])i*ovi- 
sions of S. 231, and so to make those 
provisions applicable there must be some 
evidence that the Court refused the 
request of the complainant or the ac- 
cused to recall or summon witnesses. 
Reference was made to the case of 
\Mohan ' Lai v. Emperor (1). In that 
jease also the learned Judge has not 
istated that any duty lay on the Court 
to enquire of the accused whether they 
would recall previous witnesses or sum- 
Imon new «nes. 

Most of the injuries wore simple, and 
the grovious hurt was not of any mo- 
ment^ It furblier appears tliat the com- 
plainant tried to make up a false charge 
of theft against the applicants. Taking 
these facts into consideration I reduce 
^thg substantive sentenco of six months 
to two months, otherwise the applica- 
tion is dismissed. The ajiplicants sliall 
suiTondor to undergo tho balance of 
their sentence. Tlie lino and imprison- 
ment in default are maintained. 
JV.T’./P.K^ Order jmeordinghf. 

(1) A, I. K. l‘J24 All. G65. 
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(Bombay I 

. Patkaii AM) Wild, JJ. 

Silvester Vaz — Complainant. 

V. 

Louis Dias — Accused. 


yoked to commit a breach of peace but even if 
it is of such a nature as to causo him to com- 
mit any other offence : A, 1, Lalu 129, 

Foil, ; The Queen v. Adams, fl88S) 22 Q. B. D. 
66, Rel. on ; 4 Bom, h. R. 78, Ref, [P 195 0 2] 

(c) Penai Code, S. 504— -Intention to cause 
breach must be present — Person insulted is 
reduced to state of abject terror making 
breach of peace improbable is immaterial. 

Mere abuse unaccompanied by an intention 
to causa a broach of the peace or knowledge 
that a breach of the peace is likely does not 
come within S. 501. On tho other hand an in- 
sult which under ordinary circumstances 
would bo likely to provoke tho person insulted 
to cause a breach of tlie peace is within the 
provisions of the section although the person 
insulted may have b 'eii reduced to a state of 
abject terror so as to render improbable that 
he would commit a breach of tho peace ; 89 
Mad 5;>1 and 10 jl7'a^Z. 358, RM. on. [P 196 G 1] 

Olieveria and L, Souza^foT Com- 
plainant. 

M. M. Bhesania and K. N, Koyajee — 
for Accused. 

Patkar, J . — In this case tho Presi- 
dency Magistrate, 4th Court, has sub- 
mitted under S. 482, Criminal P. C., for 
the opinion of this Court a question of 
law arising in a case pending before him. 
The question submitted by him is as 
follows ; 

“ Do abusive words (granting that they ar^ 
insulting) conveyed in a letter sent by post 
constitute an oflouco under S. 501, I. P. C. so 
as to make the writer of that letter liable for 
the intentional insult and thereby giving pro- 
vocation to the rec(3ivor of that I 'tter, intend- 
ing or knowing ir, to be likol\ that such provo- 
cation will cause him to break tho public peace 
or T.o commit any other olJouce ? ” 

It is conceded on both sides that the 
letter in tho present case wnis not sent 
by ])ost hut was sent by a messonger. 
Under H. r>()l tho ingredients of tho 
offence arc : (l) intentional insult, (2) 
provocation to any person, and (3) an 
intention or knowledge that sucdi i)rovo- 
catiori will causes tfie person insulted to 
break the j)ubli(} peace or commit any 
other oU'eneo. There is nothing in the' 
section wdiich confines the insult to! 
spoken \vords and would not cover words^ 
written in a letter. 


Criminal Reference No. 81 of 1929, 
Decided on 9th October 1929. 

(a) Penal Code, S. 504— S. 504 applies 
also to insulting words written in letter. 

There is nothing in S. 504 wWoh confines tho 
insult to spoken words and would not cover 
words written in a letter. [P 195 C 2j 

(b) Penal Code, S. 504— Provocation to 
cause other offence than breach of peace 
also comes within S. 5Q4. 

A person is within tne ambit of S, 50i not 
only if the provocation offered by him is of 
such a character as to oadse the person pro- 


We agree with the view of Sir, 
Shadj Lai, C. J., of tlic Ijahore High! 
Court, iu Gul Muhammad v. Fir Akbar'^ 
AH (l), tliat a person is within the- 
ambit of S. 504, 1. P. C., not only if the 
provocation offered by him is of such a 
charaeter as to cause the person provoked 
to commit a breach of peace but exen if 
it is of such a nature as to cause hiip. , 
to_co^nit any othe r offenee. to 'that 
(1) A.I.R. 1927 Lah. 129. 
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case the insult or the abuse ^vas con- 
veyed by a l/ 5 fcter and was not delivered 
face to face. Similarly, in the case of 
The Queen v. Adams (2), where the ac- 
cused was tried and convicted on an 
indictment charging him with having 
unlawfully and maliciously written and 
published to a young woman of virtuous 
and modest character a defamatory 
letter concerning her character for virtue 
and modesty it was held that the con- 
viction could he sustained, as under 
those circumstances, the defamatory 
letter might reasonably tend to provoke 
a breach of the peace. According ,to 
the English law defamatory matter even 
if published only to the person defamed 
will support an indictment if it might 
reasonably and probably tend to pro- 
voke a breach of the peace ; see Plals- 
bury’s Laws of England, Vol. 18, para. 
1216, p. 656. 

In the present case the letter was 
sent by a messenger and it is not beyond 
the range of possibility that the com- 
plainant might lose his temper and 
break the public peace, or assault the 
messenger and commit an offence. The 
decision in the case of King Emperor v. 
Chunihhai (3), is not inconsistent with 
this view. 

Mere abuse unaccompanied by an in- 
tention to cause a breach of the peace or 
knowledge that a breach of the peace is 
likely does not come within S. 504 : see 
Re Kupptisami Aiyar (4). On the other 
hand an insult which under ordinary 
circumstances would be likely to pro- 
!voke the person insulted to cause a 
breach of the peace is within the provi- 
[sions of the section although the person 
nsulted may have been reduced to a 
state of abject terror so as to render 
mprobable that he would commit a 
breach of the peace: see Empress v, Jog- 
[ayya (6). The insult again may be of 
such a character that a person of ordi- 
nary temperament would not complain 
of the abuse and the abuse might come 
within the terms of 8. 95, 1. P. 0. 

It is, therefore, for the Magistrate to 
consider whether, under the circum- 
stances of the present case, the insult 
which was conveyed to the complainant 

(3) [18S8] 22 Q.B D^ 

(8) [19041 4 Bom.Ii.K 78. 

4) [1916] 89 561*^28 M.L.J, 

M.L.W. I 0. 109^(1915) M.W.N-. 

363 

5) U897] 10 Mad. 883. 


by the writteo, letter is of such a cha* 
racter as to come xsithin the ambit of 
S. 504. It is not possible to give a cate- 
gorical answer to the question submitted 
to us. With this expression of opinion 
wo will retm’u the papers to the 
Magistrate. 

v.s./u.K. Answer accordingly. 
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(Calcutta) 

Graham and Lort-Williams, JJ. 

Tafis Pramanik and others— Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Ajipeal No. 141 of 1929, De- 
cided on 9th August 1929. 

(a) Evidence Act, S. 32 (1) — Dying decla- 
ration can be proved by examining person 
recording it or person who heard its being 
made — It must be taken as a whole and por- 
tion only cannot be allowed. 

The method of proving the dying declaration 
and the mjthod usually adopted is to examine 
the parson who recorded the statement as to 
what tho deceased said or to examine some 
person, or persons who were present at the time 
and heard the statement being njade; and the 
statement if admissible must either go in as a 
whole or not at all and if otherwise no portion 
of it should be allowed to go in evidence. 

[P 197 C 2] 

(b) Criminal P. C., S. 299 — Although 
Judge be of opinion that witness ought not 
to be believed for giving different version, 
provided deposition in lower Court is put in 
under S. 288, jury is at liberty to believe 
evidence in lower Court. 

Where deposition of witness for prosscution 
in preliminary enquiry under Chap. 18, is put 
in evidence under S. 288, Criminal P. C., by 
tho defence, it is open to jury to b'^liove the 
evidence if they so wished although the Jud^^e 
may bo of opinion that tho witness having 
given diiloront version in the lower Court ought 
not to be heliovod, [P 198 C 2] 

(c) Evidence Act, S. 33~Dying declara- 
tion made to Sub-Inspe**.tor — Sub-Inspector 
examined under S. 208, Criminal P. C., but 
not cross-examined — Sub- Inspector dying 
before Sessions Trial — Deposition can be 
admitted in evidence. 

Where the deceased makes his dying declara- 
tion as to the cause of his death to a Sub-Ina- 
pactor of Polico just before death, and the Sub- 
Inspector is examined under S. 208 but not 
cross-examined by defence, if the Sub-Inspector 
dies before Sessions trial, his deposition is ad* 
missible under S. B3 in the Sessions ferial. 

[P 197 0 2] 

K, N, Chatidhury, Mirtyunjoy Qhatto^ 
padhya and Manindra Nath Ba^erjee — 
for Petitioners. 

Debendra Narain Bhaitaoharya — for 
the Crown. o 

Graham, J. — This is an appeal by 
ten persons who have been convicted 
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under 8s. 147 and 304 read wifch 8. 149, 
I. P. C. and senf/enced to one year's rigo- 
rous imprisonment and six years* rigorous 
imprisonment respectively, the sentences 
being directed to run concurrently. The 
appellants Nos. 2, 3, 4, 5 and 9 have also 
been convicted under S. 323, 1. P. C. and 
sentenced to six months’ rigorous impri- 
sonment. 

The case for the prosecution was that 
at about 11 p. m. on the night of 19th 
April last one Mayan Khan, who died 
subsequently as the result of certain in- 
juries received, hearing a noise in his 
cowshed went outside, that he was 
thereupon seized by a number of people 
who dragged him along and trampled 
upon him and beat him severely. TIis 
brother Ayen Khan who went to his aid 
is also alleged to have been beaten. 
Several of Mayan’s ribs were broken and 
he died’on the following day. At about 
midnight he had been brought to the 
house of one »Tayan Pramanik. Infor- 
mation of the occurrence was lodged 
at the thana about a mile distant at 
5 a. m. ne#t morning. In the course of 
the investigation which followed a 
dying declaration was made by Mayan 
to t[\e Sub-Inspector of Police. The 
Sub-Inspector was examined in the Com- 
mitting Court to prove this, but he died 
before the Sessions trial. The prosecu- 
tion sought to put in the deposition of 
the Sub-Insppctor under S. 33, Evidence 
Act, The learned Sessions Judge held 
that it could not be admitted in evi- 
dence on the ground that no specific 
opportunity had been given to cross- 
examine the witness. While, however, 
disallowing the prayer to put in the 
deposition the learned Judge directed 
that portions of the statement itself as 
recorded by the Sub-Inspector, in wliich 
the names of Mayan Khan’s assailants 
are mentioned, might go in on the 
ground that some of the witnesses had 
deposed to those statements as having 
been made by Mayan Khan in their pre- 
sence to the Sub-Inspector. Those facts 
are referred to because one of the main 
points in the appeal is connected with 
this dying declaration. 

The accused all pleaded not guilty to 
the charges but do not appear to have 
set up any very definite defence. Some 
of them pleaded enmity and the accused 
Bahimuddi pleaded an alibi. 

On behalf of the appellants objections 


have been taken to the learned 8essions 
Judge’s charge upon several grounds. 
The ground upon which most stress was 
laid was that the learned Judge having 
rejected the dying declaration as inad- 
missible misdirected the jury by placing 
before them certain portions thereof 
relating to the names of the accused. 
Now the dying declaration could not a% 
such be admitted in evidence. The 
method of proving such a statement, and 
the method, which so far as my experi- 
ence goes as usually adopted, is to exa- 
mine the person who recorded the state 
ment as to what the deceased said, cr to 
examine some person or persons who 
were present at the time and h(3ard the| 
statement being made. In this view of 
the matter the learned Sessions Judge 
erred in my opinion in admitting por- 
tions of the statement in evidence. It 
appears that those portions wore exhi- 
bited, as the order of LOth January 1929 
shows. In my judgment too tlic state- 
ment itself as recorded must cither go 
in as a whole or not at all. If it is in- 
admissible, no portion of it should be 
allowed to go in evidence. 

At the same time the learned Judge 
in my opinion was in error in holding] 
that the deposition of the Police Sub- 
Inspector, which was recorded in the 
committing Court, could not be admit- 
ted in evidence, the ground given by 
him for so holding being that specific 
opportunity liad not been given to tbej 
defence to cross-examine the witness. 
S. 33, Evidence Act, provides inter alia 
that the adverse party must have had 
the right) and opportunity to cross-exa- 
mine. There can be no doubt that the 
defence had that right under S. 208 (2), 
Criminal P. C., and I do not see how it 
can be said that they had not the oppor- 
tunity. If they wished to exercise their 
right, it seems to me that it was incum- 
bent upon them to claim it. The fact 
that they did not do so can only give 
rise to the inference that tliey did not 
wish to cross-examine in that Court, 
and that they reserved the cross-exami- 
nation for the Sessions Court, The ad- 
option of that course necessarily in- 
volvos some risk, though it is not a risk 
which would ordinarily be deemed to 
be a serious one. 

In my judgment it is a case for Ibho 
application of the omnia. 

sumuntur rite esse^ acta” It ■ jEtirly 
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be assumed that; there was opportunity 
to cross-examine the witness if tthe ac- 
cused had chosen to exercise their right. 
The assumption it seems to me is that it 
existed and not the contrary. Now if 
the deposition had hern admitted, as 
I hold it should have been, it is clear 
that it would liavo been to the disadvan- 
fago of the accus(j(], b(3causo in that case 
the wholo statement would have gone 
in instead of only a portion. To that 
extent the advantage is with the accu- 
sed. But it is objected in this connexion 
that, if the wholo deposition had been ad- 
mitted, the defence would have been able 
to cross-examine some of the witnesses, 
who have deposed concerning it. with 
a view to showing what really took 
place and discrediting the statement as 
recorded, as for example hy ])roving that 
leading questions were put by the Rub- 
Insx)ector. We find, liowever, that as 
the result of the admission of a part of 
the dying declaration some of the wit- 
nesses were in fact cross-examined witli 
the above object in view, and, that 
being so, there does not se3ein to bo much 
substance in this objection, or in the 
objections generally with regard to the 
dying declaration. 

The next point wliich was argued un 
behalf of the appellants was that the 
learned Judge misdirected the jury in 
telling them that they were to discard 
the evidonc'c of certain j-ioseention wit- 
nesses as their stoiy was ineonsistont 
with the piosecution version, and tlie 
Public Prosecutor bad thou gin ht to 
declare them hostile; wheieas he ought 
to have made it clear to the jury that, 
alfebdugh the prost^cution was not ui- 
titled to rely part of the testi- 

mony of those witnesses, it was o]!en to 
the jury to rel.^' on their evidence in so 
far as it contradicted, or was inconsis- 
tent with the prosecution case and sup- 
ported the defenco version. !f tliis 
ground and especially the first part of it 
had been substantiated, we should un- 
doubtedly hold that there had been mis- 
direotion. The learned Judge does not, 
however, appear to have’ given any such 
direction. He certainly has not put it 
in, the form in which it has been stated 
in gronb^ 2 of the memorandum of 
appeal* The only passage in the Charge 
which appears to Support the contention, 
on this point is aft p. 10 thereof where 
this passage occurrft ' 


*‘ThU witness (the Judge is h’ete zeferring to 
P. W. 2 Kafiluddin) ^should be wholly dis- 
belioved for in the lower Court he did not give 
.such a version.’^ * 

That direction was apparently meant 
to bo in favour of the defence, for ifej 
seems to amount to this that the Judge! 
told the jury that this witness having! 
given two diiferont versions ought not to; 
be believed. In substance that appears; 
to bo a proper direction. It is com-! 
plained. h{)vvevcr, that the Judge omitted 
to toll the jury that it was open to| 
tlieni to believe the evidence which thisj 
witness had given in the committing! 
Court. The deposition of this witness! 
w^as, however, put in by the dcfencej 
under R. 288, Ca'iininal P. C., and it was,| 
therefore, evidence in the case and it|. 
was open to the jury to believe that evi- 
dencc3 if they so wished. 

The next ground of objection, is that 
the 3 learned Judge omitted to draw the 
attention of tlio jury to the delay in 
lodging the first information. The facts 
in this connexion are that the occur- 
rence took place at 11 o’ clock at night 
and tho information was lodged at the 
thana one r)de distant at 6 a. m., tho 
following morning. It cannot be said 
that tliere was any i 7 U)rdinato deUy so 
as to impose on the Judge tho duty of 
drawing the particular attention of the 
juiv to it. 

It w\as next argued thjjt the Judget 
sliould have di’awn the attantion of the 
jury to ceitain facts referred • to in 
ground 4 of tho petition of appeal. This 
relates to details and it is obviously nob 
I^ossihle for a Judge to refcjr to every 
fact in this charge. Wo do not tliink 
that t]>o omission to refer to the parti- 
cular matters mentioned in this ground 
can ho held to amount to misdirection. 

Grounds 0, 7 and 8 in tho momoran- 
durn of appeal were not x)ressed by tho 
learned advocate for tho api)ellants in 
view of tho explanation which has been 
suhmiG.ed by tho Ressions Judge, and 
we think that tho learned advocate in 
the circtjrastances very properly adopted 
this course. At the same time the legal 
advisers of the appellants cannot be 
altogetlier excused for making" - these 
somev/hat reckless allegations,.! n parti- 
cular the allegation containfjd in ground 
6, which is to the effect that tho Judge' 
misdirected tbo fhry in telling them 
that,, if there had been any r^sbnable 
doubt about the guilt of the accused. 



1930 


199 


Ve^kaIuja V, EMPBRO^t (Beasley^ C, J.) 


they would not have been committed to 
the Court of Sessions. It is not in the 
least likely that the learned Judge 
would have given any such direction in' 
his charge, and he has categorically 
denied that he did so, and wo accept his 
statement. . The importance of the 
matter is this that appeals are some- 
times admitted on such statements in 
the grounds of appeal, and grounds of 
appeal ought to bo carefully drawn up 
and with a due sense of responsibility. 

Grounds 19, 21 and 22 wore also 
briedy referred to, but were not seri- 
ously pressed, and wo do not think that 
there is anythi?ig in them which would 
amount to misdirection. 

In the result all the grounds whicli 
have been urged fail, the appeal is dis- 
missed and the convictions and sentences 
are confirmed. 

Lort-Williams, J. — I agree. 

v.b./h.K. Appeal dismissed, 
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(Madras) 

Beasle^, C. j. and Pandalai, J. 

{Fantam) Venkayya-^Fetitionex. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 375 of 1929 and 
Criminal Revn. Petn. No. 339 of 1929 
Decided on 30th October 1929. 

Penal Code, S. 171 (f ) — Mens rea is nsces- 
tfary ingredient* in offence under S, 17 1 (f). 

Mons rea is* an irigredi3nt in the ofTenco 
under S. 171 (f) and where tlio corrupt inten- 
tion is ab'^ent, the olience of personation can- 
not be committed : The HUpneif C^.sr, 4 O. 

' M. & H. 34, Foil, [P 200 0 1] 

Nugent Grant, V, Satyanarayan — for 
Petitioner. 

K, N, Ganapathi - for the Crown. 

Beasley, C. J. — The petitioner was 
convicted by the Sub-Divisional Magis- 
trate of Rajahmundry and sentenced 
under S. 171 (f), I. P. C., to a fine of 
Rs. 50 and in default to suffer simple 
imprisonment for a month. 

The offence of which he was convicted 
was that of, personation at an election. 
Briefly, the facts of the case are that on 
16th April 1923 there was aji election to 
fill vacancies of the Peddapur Taluq 
Board. There were two vacant seats 
for Peddapur firka and eight candidates 
and eight polling stations. The peti- 
tioner's name was mistake on the 
roll of two different villages, namely 


Qeddanapalli and Bhiipalapatam. The 
petitioner voted once in the morning in 
the polling station for Gedd^napalli and 
in the afternoon for a second time in 
the polling station for Bhupalapatam, 

The offence of personation at elections 
is defined in S. 171-D., 1. P. C,, as 
follows : 

“Whoever at an election applies for a voting 
paper or votes in the name of any other persoif 
whether living or dead, or in a fictitious name 
or who having vot^d once at such election ap- 
plies at the same election for a voting paper in 
his own name ; and whoever abets, procures or 
attem,>ts to procure the voting by any person 
in anv such way commits the offence of per- 
sonation at an election.*’ 

In the Sub-Divisional Magistrate's 
Court evidence was given in support of 
the complaint against the petitioner by 
certain witnesses proving that the ac- 
cused voted twice wbicli is not disputed 
by the p 3 titionov and that he did so 
although this conduct was objected to 
by P. Ws. I and 2. The petitioner filed 
a written statement denying the offence. 
Ho, however, admitted that he voted a 
second time but stated that bo had done 
so in the bona 6do belief that he could 
do so as his name was included in two 
lists. He also disputed the evidence of 
the xB'osecution witnesses as to the ob- 
jection raised by tliem at the time of 
his second voting. Two witnesses wore 
called by the petitioner who were the 
Polling Officers and they deposed that 
no objection, oral or in writing, was 
raised at any time to the petitioner 
voting on the second occasion. On be- 
half of the petitioner three contentions 
■were . raised, namely: (l) tliat the ac- 
cused did not specifically apidy for the 
ballot pajier and that fche second voting 
was not an offence in the strict letter 
of the section(2) that the accused had a 
right to vote a second time as liis name 
appeared twice in two ix)lling areas in 
the voters’ list and (3) that mens rea 
is an ingredient in this offence and no 
mens rea was proved. The Sub- Divi- 
sional Magistrate decided all the three 
points against the potitioner and, since, 
no argument was addressed to us by 
Mr. Grant on bolialf of the petitioner 
that his findings on the first two points 
are wrong we have only tO ’Consider his 
finding on the third point, namely, 
whether mens rea is an essential in- 
gredient in this ofiBence* TheT.Sctbl 
Divisional Magistrate thought that ail. 
that it was necessary to prove 
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£act th&t the petitioner had voted twice 
and that his motive for doing so^ whe- 
ther corrupt 'or otherwise, was immate- 
rial. He, therefore, did not come to 
any finding as to the petitioner’s motive 
or guilty knowledge. He thinks that 
however genuine the belief of a person 
may be that he is entitled to vote 
Jwice if his name appears twice upon 
the electoral roll, he none the less 
commits an offence under S. 171-D, I. P. 
C. We have been referred by Mr Grant 
to the corresponding S. 171-D, 1. P. C. 
in the English Act, namely the Ballot 
Act (35 and 36 Vic. Oh. SS). S. 24, 
of that Act is S. 17i.D. I. P. C. We 
have compared the two sections and 
they are clearly the same. That being 
so, we were referred to an English de- 
cision on that section reported in tho 
Stepney case (l). There, in discussing 
the offence of personation, Deman, J., 
stated on p. 46 as follows : 

“It is thoroughly understood election law 
that, unless there he corruption, and a bad 
mind and intention in personating, it is not an 
offence. If it is- done under an honest belief 
that tho man is properly there for the purpose 
of voting, it is held in these cases and in other 
cases analogous that no offence has been 
committed. . . . • They are enactments 

which can be really only applicable to an in- 
tentionally bad act, because if a man is guilty 
at all he is guilty of felony, and may be im- 
^ prisoned as a felon for a considerable time. 
To suppose that the legislature ever intended 
to enact that a man, who with perfect honesty 
but from a more blunder as to his rights gives a 
vote, and then (believing that he has a right 
to do so), gives a second vote, he being on the 
register, on the same day, is to be deemed 
gnilty of felony, is to impute an intention to 
the legislature which is absurd though if it 
had said so in absolutely plain words, we 
must have carried it out. 1 do not think that 
that is the intention of the Act ; 1 think there 
is still to be added to the offence of persona: 
tion a corrupt intention, and where the cor* 
rupt intention is absent, the offence of per- 
sonation cannot have been committed.*' 

Tbe facts in that case were that a 
man’s name had been wrongly included 
in the register of two divisions. He 
voted twice and it was admitted that 
he was ignorant of the law and had 
’ acted conscientiously by mistake, that 
he had no corrupt intention and that 
he had not been corruptly influenced. 

It was argued by tbe Public Prosecutor 
that there is no such thing as mens rea 
in India, that, unless an accused person 
oan bring himself within any of the ex- 
ceptions in the Indian Penal Code, the 
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offence is committed as soon as the acts 
set out in the section in the code which 
defines tbe offence have been committed 
that it is not stated in S. 171-D that the 
personation must be with a corrupt or 
any other intention and that therefore 
intention is immaterial. It w^as con- 
tended that the petitioner’s plea am- 
ounts to nothing more than the plea 
that he was ignorant of the law which 
plea could be of no avail to him. But 
we find ourselves quite unable to agree 
with that argument. It does not follow; 
that tho petitioner’s plea was merelyj 
one that lie was ignorant of the law.i 
His plea apparently is that as his name' 
was twice upon the electoral roll, he* 
believed by a mistake of fact, that he, 
was on that account entitled to vote 
twice. His plea is not that he thought 
that a voter could vote more than once 
at an election. We have no doubt what- 
ever that the Sub-Divisional Magistrate 
was wrong in not applying his mind to 
that aspect of the case. He should have 
seen, whether, upon the evidence, the 
petitioner was able to bring himself 
within any of the exceptions in the 
Indian Penal Code. This he has noti 
done. Quite apart from this, w-e are 
unable to say that the intention of an! 
offender in the commission of this crime! 
is any different in India to what it is in! 
England. 

There can be no question *what-' 
ever that the legislature in intro-; 
ducing the new chapter, Ch. 9 (a), into 
the code exactly copied the English' 
statute law w^ith regard to offences re^ 
labing to elections and we see no reason 
for saying that, whereas in England the 
corrupt intention of the voter is to be 
considered here it is immaterial. We., 
therefore, set aside tho conviction of 
the petitioner, order the fine inflicted 
upon him to be refunded and direct 
that this complaint be reheard by the 
District Magistrate, Eajahmundry or 
some other Magistrate whom he may 
direct other than this Sub-Divisional 
Magistrate. We ourselves si^e not pre- 
pared to decide this matter on the evi- 
dence and we think it is essential that 
the case should be decided by tbq Court 
before which the evidence is presented. 

r.R, s./v.s. Conviottory aside. 


VUMKAtYA T. Emperob (Beasley, C. J.) 


H 


(1) 4 O'M. & 84. 
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1930 TukabAM t. DagdU (Snbheclar, A. J. 0.) 


1930 Cr. Cases 201 (1) 

(Lahore) 

SHADI hlh, C. J. 

Mt. Mahbub Sulihn — Petitioner, 

V. 

Qutub Din — Respondent. 

Criminal Eevn. No. 1066 of 1929, De- 
cided on i8th October 1929, reported by 
Sess. Judge, Rawalpindi, on 24th June 
1929. , 

Criminal P. C., S. 488 — Civil litigation ic 
no bar to giving effect to order awarding 
maintenance. 

The bare fact that civil litigation is pending 
between the parties is no reason for not giving 
effect to an order awarding maintenance under 
S. 488 so long as it is in force. [P 201 G 1] 

Ghulam Moliyuddin—lov Respondent. 

Facts.*— The Magistrate refused to 
carry out execution for arrears of main- 
tcnai)ce on the ground that the main- 
tenance had been fixed by compromise. 
Prom the file it appears that there was 
never any compromise. The respondent 
Mirza Qutah Din put in a statement 
dated 3ist May 1923, in which ho stated 
that he was prepared to pay mainten- 
ance of his daughter, and left the 
amount to 4)6 settled by the Court. On 
6th June 1923, apparently some discussion 
took place before the Magistrate, who 
wrote/* respondent's counsel has put in 
statement by respondent, who states 
that he is willing to pay maintenance 
for the child. Both parties agree to pay 
Rs..22-8-0 per month. 

Reference*. — Respondent to pay 
22-8-0 per month to Mt. Nur Jahan, 
mother of the infant, from 1st June 1923 
in advance." This is clearly no compro- 
mise, and the Magistrate, First Class was 
undoubtedly wrong in refusing to exe- 
cute the warrant. Counsel states that 
civil litigation is pending, but that is no 
reason whatever for not giving effect to 
|th0 order awarding maintenance which 
is still in force. I therefore forward the 
lease to the High Court with a recom- 
'mendation that the order he quashed. 

Order .—For the reasons recorded by 
learned Sessions Judge I quash the order 
|of the Magistrate and direct him to en- 
force the order granting maintenance to 
Mt. Mahbub Sultan. 

R.M./jR»K. Revision allowed. 


1930 Cr. Cases 201 (2) 

(Nagpur) , 

SUBHEDAB, A. J. C. 

Tuharam — Accused — Applicant. 

V. 

Dagdu — Complainant — Opposite 
Party. 

Criminal Revn. No. 23-B of 1929, De- 
cided on 12th June 1929, against decisioh 
of Sub-Divisional Magistrate, Basim, in 
Criminal Appeal No. 61 of 102b. 

Criminal P C.. S. 12 — Honorary Magis- 
trate appointed for term of years — No order 
cancelling appointment — His powers do not 
cease even after expiry of term. 

Whoro an Honorary Magistrato has been ap- 
poftited in the Ci'.ntral Provinces for a term of 
years his jurisdiction to decide cases must b 3 
considered to continue unless there is an order 
cancelling such appointment. [P 202 G 1] 

V, N, Tlerlekar — for Applicant. 

S. S. Deshpande and G, P. Dick — for 
Opposite Party. 

Order.— In a trial hold by a Bench of 
Honorary Magistrates, Basim, the appli- 
cant Tukaram was ordered, under S. 22, 
Cattle Trespass Act, to pay to the com- 
plainant Dagdu Rs. 15 as compensation 
by way of fine and Rs. 8-8-0 by way of 
expenses for illegal seizure of six head of 
cattle belonging to the complainant and 
impounding the same in the cattle pound. 
The Sub-Divisional Magistrate, Basim to 
whom an appeal was preferred upheld 
the above order of the Bench of Magis- 
trates and dismissed the appeal. The 
applicant has therefore filed an applica- 
tion for revision to this Court on several 
grounds the first of which is reproduced 
below : 

“That Mr. S. K. Kahim was appointed an 
Honorary Magistrate by virtue of notification 
No. 1653-889 V appearing in the G. P. Gazette 
dated 4th August 1928 on p. 937 for five years 
only and the Quarterly Givil List for Jst July 
1928 also shows the date of expiry of the term 
of his office as 29th July 1928. Tlfus he had 
ceased to be a Magistrate on 6oh October 1928 
when the judgment was delivered by the Bench, 
It is thus illegal and passed without jurisdic- 
tion.” 

In reply to the rule calling upon the 
District Magistrate to show cause against 
the application ^that learned officer re-* 
ferring to the above ground merely stated 
that the judgment of the trying Magis- 
trates was n,ot vitiated because : 

“The Honorary Magistrates under standing 
orders continue to exercise powers so long as 
they are not cancelled or withdrawn.” 

Since the learned District Magistrate!, 
had not in his reply given any refereptee.; 
to the standing orders I had to ball, 
the Government Advocate to ap{>eai^/aod[ 
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support the view of the District Magis- 
trate. 

The learned Government Advocate has 
-accordingly appeared today and placed 
upon the record a copy of the Circular 
letter No. 2062/1774-V issued by tho 
Chief Secretary to Government, Central 
Provinces, to all District Magistrates, 
Central Provinces and Berar, which 
makes it perfectly clear that the prac- 
tice of appointing Honorary Magistrates 
under 8. 12, Criminal P. C., for a term 
of five years was wrong because tho said 
section like S. 14 ibid makes no provi- 
sion of any time limit. The letter there- 
tfore states that : 

“Government has accordingly been advised 
that the five years term imposed in accordance 
with recent practice is ultra vires and should 
be regarded merely as an expression of the in- 
tention of the Local Government to withdraw 
the Magistrate’s powers after the expiry of five 
years, unless in tho meanwhile it determines to 
continue them.** 

In para. 2 the letter goes on to state 
>lihat : 

“I am accordingly to say that iu all cases in 
which a Magistrate has been appointed for a 
term of years, his jurisdiction must be con- 
sidered to continue even after that term has ex- 
pired,” 

Even in the Quarterly Civil Lists for 
October 1928 and January and April 
1929 the name of Mr. S, K, Eahim ap- 
pears among the list of existing Honor- 
ary Magistrates and therefore it is evi- 
dent that his appointment had nob ceased 
on the day that he signed the judgment 
of the Bench with his .other colleagues. 
There is thus no force in the first 
ground of the application. Neither is 
there any force in the other grounds 
which merely attack the concurrent find- 
ings of the two lower Courts with which 
I agree. The result is that this ai)plica- 
tion for revision fails and is dismissed. 

' P.K./R.Kt Revision di ^missed. 

*1930 Cr. Cases 202 

(Patna) 

Courtnby-Terrell, C, J". and 
Macpherson^ j. 

' Baghu Dusadh and others — Accused 
'-^Petitioners. 

v. 

Opposite Party. 

driminal Eevn. No. 635 of 1929, De- 
eidj^d on 6bh December 1929, from a 
Soss. Judge, Patna, D/- 3rd 
®e;tob^ 1929. . . 

Crlnkii^al P. C., S. 239 — Capture nf one of 
lonr^ tii'etyeil up^l»oting crops in field by 


owners— Owners assauked by mob of about 
20 with deadly weapons — Joint' trial of 
some of offence o| theft and some of 
offence of rioting and use of deadly wea- 
pons is bad in absence of evidence that 
rescurers were in collusion with thieves to 
establish connexion between two sets of 
offences to form them one and same trans- 
action. 

Whore owners of field finding that some 
4 persons are uprooting crops in their field, 
capture one of the thieves and after they 
walked a short distance are attacked and 
assaulted by a mob of 20 persons with deadly 
weapons, the joint trial of some of tho offence 
of theft and some of tho offence of rioting 
and use of deadly weapons is bad unless 
thero is evidence that tho rescurers had been 
in collusion with tho thioves committing 
tho theft and had stood by with the object of 
effecting a rescue to establish a connexion 
between the two s its of offences so as to make 
one and tho same transaction. [P 203 C 1, 2] 

tTyotirmoy Ckaiterji and G. Sharma 
— foi Petitioners. 

Government Advocate or the 

Crown. 

Courtney-Terrell, C. J, — This is 
an application for the revision of an 
order by the Sessions Judge of Patna 
affirming on api)eal the convictions of 
the ten petitioners some of whom were 
charged with rioting, some of whom 
were charged both wnth rioting and with 
thoft and one of whom was charged 
with theft only. The trial took j^lace 
before the Sub-Divisional Magistrate of 
Barh. The circumstances alleged ^by 
the prosecution may be *vory briefly 
stated as follows: The accused persons 
belong to a village called Bhatgawan. 
Three quarter of a mile from that 
village there is a field which is owned 
by some persons who reside at another 
village called Akbarpur. On the day 
in question tho owners of the field 
went half an hour before sunset to 
inspect tho crops growing there. They 
thero saw four persons who are the 
petiLioners Nos. 1, 2, 9 and 10 in this case 
engaged in uprooting the crops. They 
are said to have captured one of the 
thieves, that is to say, petitioner 
10, and were in the act of taking 
him to their own village in order that 
they might charge him with theft. 
When they had gone a short distance 
from their field they were set' upon by 
a mob of 20 or 25 people including the 
petitioners whom I have mentioned, 
that is to say, No^. 1, 2 and 9 and the 
other petitioners and they were there 



1930 Md. Hayat MuliiA v. Bmpebor 203 


assaulted by these people with deadly 
weapons. ^ 

The petitioners were placed on trial, 
Nos. 1, 2, 9 and l(f were charged with 
theft, No. 10 being charged with theft 
alone under S. 379, Nos. 1 and 2 were 
charged with an offence under S. 326 
and under S. 148 with rioting with 
d[eadly weapons. No. 9 was charged 
with theft and also charged with riot- 
ing under S. 147. Nos. 3 to 6 inclusive 
were charged under S. 326 and B. 148, 
Nos. 7 and 8 were charged under B. 147 
and therefore a trial took place in 
which some of the petitioners were 
accused of theft, and some were accused 
of the offence connected with rioting 
although they were not charged with 
or tried under the accusation of theft. 
It is said that the riot and the attack 
upon the complainants was wMth the 
ohject’of rescuing the petitioner No. 10 
who had been caught in the act of 
stealing the crops and was in the 
custody of the complainants. 

The objection taken by Mr, Jyotirmoy 
Chatterj.^ on behalf of the petitioners 
is in substance that the trial was had 
iunder S. 239, Criminal P. C. He says 
that the oflences of rioting and the use 
of deadly weapons upon the complain- 
ants were not part of the same transac- 
tion as the offonce of theft with which 
isome of the petitioners have boon 
cTiarged. In my opinion that contention 
is sound. *Tho learned Sessions .Judge 
has stated his view that the offences 
were in tlie course of the same transac- 
tion because they are in the relation of 
cause and eff ect but that would he true 
of any case of violence effected in the 
rescue of a person from custody. The 
rescue and the violence would not 
have taken place had nob petitioner 
10 been taken into custody for the 
offence. It does not necessarily follow 
that the rescuers of a j^erson in custody 
have been in collusion with him in the 
commission of the offence for which ho 
is in custody. We have been unable 
to find any trace in the judgment of any 
finding that the persons charged with 
rioting *and the use of ^deadly weapons 
were directly or indirectly concerned 
with the theft. Had there been evide- 
nce thab the rescuers had been in 
collusion with the thieves committing 
the theft and had stood by with the 
object of effecting a rescue then there 


would have been such a connexion 
between the two sets of offences as to 
make them one and the l^ame transac- 
tion, and that would have justified the 
trial of the two sets of offences to-l 
gether ; but in this case there is no 
trace of any such connexion. It there- 
fore follows that the joint trial was 
bad. Petitioner 10* was only charg- 
ed with theft and sentenced to one 
month's rigorous imprisonment and has 
already served his sentence. Petitioner 
9 has been sentenced to six months 
rigorous imprisonment in respect of 
the theft but thab is probably a mistake 
dh the record because as far as we can 
see there is nothing to make his case 
worse than that of the other persons 
accused of tlieft who have all been 
sentenced to one month's rigorous im- 
prisonment in respect of the theft. We 
see no reason to send the case back for 
retrial in respect of tiiose who are 
accused of theft only, nor indeed of any 
further investigation of the crime of 
theft but it is necessary in the interests 
of justice that petitioners 1 to 9 
inclusive be retried on the charges 
for which they were originally tried 
excluding the offence of theft under 
S. 379. The convictions and sentences, 
will therefore be set aside and the case 
in this respect will go back to the 
Magistrate for fresh trial. These pebi- 
bioners will be on lail to the satis- 
faction of the District Magistrate to 
appear this day fortnight before the 
Magistrate. 

Maepherson, J.— I agree. 

r.N 7 h . K . Order a cco rd i ngl y . 

1930 Cr. Cases 203 

(Rangoon) 

Mauno Ba, J. 

Mohawed Hayat Mtilla — Accused — 
Appellant. 

v. 

Emperor — Opposite Party. 

Criminal Apxjcal No. 117 of 1929, De- 
cided on 25th March 1929, from order 
of Dist. Magistrate, Eangoon, in Crimi- 
nal Regular Trial No. 133 of 1927. 

(a) Criminal P. C , Ss. 366 and 367 — 
Omission to write judgment before pa^siniT 
sentence should net vitiate trial unless it 
occasions failure of justice— Criminal P. C.» 
S. 537. 

Though ib is desirable that Magistrate^ 
should obey the express provisions of the law, 
yet the omission to write a judgment befuro 
pronouncing a sentence should not necessarily 
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viMate the trial, unless such otnission has In 
fact ocoasionad a failure of justice: 14 Alh 
242 and 27 Mad, 237, not mU 23 OaL 602, 
Bel on, u 204 0 2] 

(b) Criminal P. C., S 367— Omission to 
sign judgment is mere irregularity curable 
by Criminal P. C , S. 537. 

Where a Magistrate prepares a judgment but 
does not sign it, such omission to sign the 
judgment amounts to a mere irregularity cura- 
ble by S. 537; A. I. R. 1925 All 299, Rel on, 

^ [P 204 C 2] 

Bauf — for Appellant. 

Judgment. - Appellant aged 64 ap- 
peals from a sentence of four years’ 
rigorous imprisonment on three charges 
of cheating in the last case tried by the 
late U Po Nu as Additional District 
Magistrate, Rangoon. The first legil 
objection taken is that the sentence is 
illegal as there is no judgment signed by 
the learned Magistrate. On the record 
there is a judgment prepared by the late 
U Po Nu, From the affidavits of his two 
clerks, Maung Tha Tun and Maung Ba 
Sein, it would appear that that judg- 
ment consists of 12 paragraphs out of 
which paras 1 to 3 were written by Tha 
Tun at U Po Nu's dictation, paras 4, 5, 
6 and 7 were typed by U Po Nu himself, 
and the remaining 5 paras were written 
by Maung Ba Soin at U Po Nu’s dicta- 
tion; that the corrections in the judg- 
ment were by U Po Nu himself; that 
that judgment was pronounced in open 
Court and the accused sentenced to 
four years* rigorous imprisonment on the 
evening of 22nd December 1928; that U 
Po Nu then handed that judgment to 
his Bench Clerk Maung Tha Tun to 
be fair typed; and that unfortunately U 
Po Nu died before he could sign the 
fair copy. 

The appellant’s learned advocate re- 
lied upon the case of Queen- Empres,^ v. 
Hargobtnd Singh (1), In that case Har- 
gobind and two others were tried for 
murder, found guilty and sentenced to 
death. The sentence was passed first 
and the judgment written afterwards. 
The sentence was held to be illegal, and 
the learned Judges observe: 

“The requirements of Ss. 36B and 367 are no 
mete matters of form. The provisions of those 
sections are based up n good and substantial 
grounds of public policy and whether they are 
or not. Sessions Judges must obey them and 
not be a law to themselves. Any Judge at the 
conclusian of the evidence in a case, some of 
which may not quite distinct in his mind 
owing to ^jhe length of the trial, ‘ might pass 
sentence on e prisoner and find St im poesihle 

(1) [1892J 14 Ll 242«(1892) A. W. N. 88, 
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afterwards honestly to „ put on papers good 
reasond for having convicted him, or, on the 
other hand, mignt direct that the accused be 
set at liberty and find it impossible afterwards 
honestly to put on papea good reasons for the 
acqiiitital. The law wisely requires that the 
reasons for the decision shall accompany the 
decision, and shall not be left to be subsequ- 
ently inserted or recorded. “ 

This decision was approved by a Bench 
of the Madras High Court in the case of 
of Bandanu Atchagya v. Emperor (2). 
There too the Sessions Judge passed 
sentences on the accused persons atid 
wrote the judgment some days after- 
wards. The learned Judges held that 
this was a violation of Ss. 366 and 367, 
Criminal P. C., and was more than an 
irregularity, and that it was a defect 
which vitiated the convictions and sen- 
tences. But a Bench of the Calcutta 
High Court in Tilak Chandra Sarkar v. 
Baisagomoff (3), held a contrary view. 
The leariiecl Judges held that the omis- 
sion of the Magistrate in recording a 
judgment before pronouncing his sen- 
tence was an omission or irregularity 
which fell within the purview of S. 537 
of the Code, and so the sentence itself, 
by reason of this irregularity, ^was not 
an illegal sentence so as to render the 
trial nugatory. 

Sub-S. (4) of S. 366 roads: 

“Nothing ill this section shall be construed 
to limit in any way the extent of the provisions 
of S. 537.” 

I am inclined to think that, though it 
is desirable that Magistrates should obey 
the express provisions of the law, yet 
the omission to write a judgment beforej 
pronouncing a sentence should not neces- 
sarily vitiate the trial, unless such omis- 
sion has in fact occasioned a failure of] 
justice. In the present case it cannot 
be said that there was no written judg- 
ment at all. The learned Magistrate 
might have signed the judgment already 
prepared, though it looked untidy and 
might append a fair copy of it later. It 
is true that S. 307 says that a judgment 
shall be dated and signed by the jiresid- 
ing officer in open Court at the time of 
pronouncing it. In my opinion the| 
omission to sign the judgment amounts 
to a mere irregularity curable by S. 537. 
In Emperor v. Bam Sukh (4), Muk^rji, J, 
held such a view. There a Magistrate 
wrote a judgm ent with his O'^n hand 

2) [1904] 27 Mai7237. 

'3) [189«>] 23 Oal. 502. 

(4) A. I. R, 1925 All. 299=3:47 All. 28^, 
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but fdrgot to sign •and date it, and it 
was held that this did not amount to 
more than an irregulArifcy, such as would 
be cured by S. 637* ^ 

I now come to the second legal objec- 
tion with regard to the jurisdiction of 
the Court. Three charges were framed 
against the appellant; firstly that he 
cheated Dudumia at Mudon in the 
Amherst District by dishonestly includ- 
ing him to deliver Rs. 143, secondly 
that he cheated Maung Tun Gyaw at 
Taloktaw in the Hanthawaddy District 
by dishonestly inducing him to deliver 
Rs. 11; and thirdly that he cheated 
Hakim Khan at Thanatpin in the Pegu 
District by dishonestly inducing him to 
deliver Rs. 10-10-0. S. 177 lays down 
that every offence shall ordinarily be in- 
quired into and tried by a Court within 
the local limits of whose jurisdiction it 
was corpmitted. In the xiresent case 
the alleged cheating was committed in 
the Pegu, Hanthawaddy and Amherst 
Districts and the trial took place in 
Rangoon. The question is whether the 
irregularity has vitiated the trial. S. 531 
provides that no finding, sentence or 
order of any Criminal Court shall be set 
aside merely on the ground that the 
inquiry, trial or other proceeding in the 
course of which it was arrived at or 
passed, took place in a wrong Sessions 
division, district, sub-division or other 
local area, unless it appears that such 
error has in fact occasioned a failure of 
justice. In my opinion there has been 
no failure of justice by this error relat- 
^ing to territorial jurisdiction. (Then his 
Lordship considered the facts and the 
evidence in respect of the charges of 
which the appellant was convicted and 
concluded as follows.) In my opinion 
the conviction of cheating cannot be 
sustained. The appeal is allowed, the 
convictions and sentences are set aside 
and the appellant is acquitted. 

P.N./R.K, Sen tence set aside, 
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(Privy Council) 

{From Allahabad) 

13th December 1929. 

Lord Tomlin, Sir Lancelqt Sander- 
SON AND Sir Binod Mitter. 

A, a Pleader of^Agra — Appellant. 

V. 

Judges of the High Court of Judica^ 
ture^ Allahabad — Respondents. 

Privy Oounoil Appeal No. 99 of 1928. 


^ Legal Practitioners Act, S. 14 — Pleader 
etcclusively retained by a client aceepting 
brief against that client in another suit by 
opponent, is guilty of professional miscon- 
duct. 

The appfjllant, a pleader, was standing coun- 
sel for a company on certain terms. On 20th 
May 1926, certain debenture-holders and other 
shareholders of the company filed a suit 
against the company and a number of firms, 
companies and individuals who had acted or 
were acting as managing agents of the company 
or as directors or agents of such managing 
agents claiming, for the benefit of the company 
against the defendants other than the company 
large sums alleged to have been fraudulently 
misappropriated by such defendants or some of 
them. In this suit G, the person, who directed 
the affairs of the company, declared that the 
company has always been treated as a co-plain- 
tiff and would continue in future to accept the 
status of co-plaintiffs. 

On 21st March 1927, the company received a 
notice, dated 17th March 1927, from the deben- 
ture-holders of their intention to enforce their 
debentures^ On 13th May 1927, the appellant 
informed (i of his intention to act for the de- 
benture-holders and about the same time he ac- 
cepted a brief for such debenture-holders. On 
14th May 1927, the plaint in the debenture- 
holders* suit was filed by one B, who admit- 
tedly was the appellants’ junior, acting under 
his directions. On 2{)th May 1927, O cancelled 
the appellant’s vakalatnama, and applied to the 
Court in the suit of 1926, to remove bis name 
from the record as the company’s pleader, and 
on the following day his name was removed on 
the ground that his vakalatnama had been 
cancelled. On 27th May 1927, the appellant 
filed a vakalatnama in the suit of 1926 on be- 
half of one of the plaintiffs. 

Held : that the appellant, in making himself 
rosponsiblo for the filing of the plaint in the 
debenture-holders’ suit filed on 14th May 1927 
and in accepting a brief from the plaintiffs in 
that suit a*; a time when his exclusive retainer 
in favour of the company was still running, 
acted in violation not only of the principles 
which govern the conduct of a legal adviser, 
but of the ordinary principles of good faith as 
between man and man. Such a course would 
not have been justified even if the retainer had 
been first determined. The conduct of the ap- 
pellant was irregular in form and improper in 
substance, and was ‘^grossly improper conduct 
in the discharge of his professional duty” with- 
in the moaning of the Act. [P 208 0 1^ 2] 

Held further ; that the appellant's acting for 
a plaintifi in the suit of 1926 after his retainer 
for the company was determined, though un- 
wise and to be regretted, does not amount to 
"grossly improper conduct in the discharge of 
his professional duty." [P 208 0 1, 2] 

A, M, Dunne and TF. Wallach — for 
Appellants. 

L. De Gruyther and jB, B. Baikes^tor 
Respondents. 

Lord Tomlin — This an appeal from 
an order dated 23rd January 1928, of 
the High Court of Judioature, Allahabad 
whereby the appellant, a pleader prao-^ 
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tifting at Agra, was suspended from 
practice for®four years from the date of 
the order on the ground that ha was 
guilty of professional misconduct in res- 
pect of three out of six matters charged 
against him. 

The order was made after enquiry 
and report by the District Judge of Agra 
tinder S. 14, Legal Practitioners Act (18 
of 1879). This jurisdiction of the High 
Court to suspend or otherwise punish a 
pleader practising in any subordinate 
Court arises after report by the presid- 
ing officer of such subordinate Court 
that the pleader has been guilty of any 
of the offences mentioned in S. 13 of the 
Act. These offences include fraudulent 
or grossly improper conduct in the dis- 
charge of his professional duty. 

Of the six charges made against the 
appellant, the three upon which the 
High Court found him guilty were as 
follows : 

“(1) That having been standing counsel of 
the Agra United Mills, Limited, employed by 
Eunwar Ganesh Sinha since 2r)th April 1025, 
on 27th May 19k7, you died a vakalatnama on 
behalf of Major A. 17. John, a plaintiff in Suit 
No. 126 of 1926 in the Court of the Additional 
Subordinate Judge, Agra, against Kunwar 
Ganesh Sinha, the Agra United Mills Limited, 
and other defendants. 

‘^(2) That having been standing counsel of 
the Agra United Mills, Limited, for over six 
years under an agreement not to give advice or 
to conduct case against the Mills, and having 
obtained an increment to your retainer on the 
express undertaking that you would not appear 
for Messrs. John against the Mills, you advised 
Messrs. John in preparing their Case No, 84 of 
1927, against the Mills, and you got your 
junior, Mr. Baboo Lall, to file the plaint. 

“(6) That in Suit No. 126 of 1926, in the 
Court of the Additional Subordinate Judge, 
Agra, yon made an unfair use of your position 
as legal adviser of the Agra United Mills, Limi- 
tied, and forced the Mills to agree to give you 
a fee of Rs. 12,000. That you did nothing for 
the Mills except to file your vakalatnama.*' 

At the end of the bearing before their 
Lordships' Board, their Lordships being 
of opinion that the first and sixth 
qharges had not been made out, but that 
the second charge was established, inti- 
mated that they would humbly advise 
His Majesty that the suspension should 
cease as from 22nd November 1929. 

It is DOW necessary for their Lord- 
ships to give the reasons which led them 
tp this cpnclusioo. 

For this purpose a statement of the 
relevant facta is required. 

In Ij^O. Messrs., John Bros., thAowpers 
of a mnl at Agra sold the mill to the 


Agra United Mills Company, Limited. 
The sum of Es. 6(i,0000, the purchase 
price or part of the purchase price, was 
satisfied by the issue to the vendors of 
debentures cf the company. There was 
a debenture trust deed, of which Messrs. 
John Bros., were the trustees. 

In January 1921, the appellant was 
appointed standing counsel of the com- 
pany. He also from time to time acted 
on behalf of Messrs. John Bros. Their 
Lordships are satisfied that both the 
comi)any and Messrs. John Bros., were 
fully aware of the appellant’s position 
and that neither of them raised any ob- 
jection to it. 

On Slst January 1924, the appellant 
w’rote to the company a letter setting 
out what he described as “the terms we 
settled the other day about my fees, etc., 
for Court cases,” The letter was not 
answered, but their Lordships a’re satis- 
fied that in subsequent transactions fees 
were paid by the company to the ap- 
pellant upon the basis of the terms set 
out in the letter. 

In 1924 a suit was launched by or in 
the name of the company against the 
debenture holders, attacking the vali- 
dity of the debentures. The suit was 
dismissed by consent on 28tli May 1925, 
It does not appear that the appellant 
had any part on either side in this suit, 
but it may have brought to his njind 
the possibility of conflict '^between the 
respective interests of the company and 
Messrs. John Bros. 

At any rate, on 25th September 1925, 
the appellant wrote to the company a 
letter in wliicli he referred to the pos- 
sibility of a conflict of interests bet- 
ween his two clients, and stated that 
he had decided to give up Messrs. John 
Bros, and act only for the company. 

Thereafter he ruled himself by the 
terms of that letter, and their Lord- 
sliips do not accept his story that, not- 
withstanding the letter, he was to be 
free to advise Messrs. John Bros, in res- 
pect of their debentures in the com- 
pany. 

On 20th May 1926 Messrs. John Bros; 
and other sihareholders of the company 
filed a suit in the Court of the ^Subordi- 
nate Judge at Agra against the com- 
pany and a number of firms, companies 
and individuals wiiho had acted or were 
acting as managing agents of, ,t.he com- 
pany or as directors or agents of such 
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ageniis cliiiiming for the bene- 
fit of the company against the defen- 
dants other than t*io company large 
sums alleged to ha?<^ been fraudulently 
misappropriated by such t elendants or 
some of them. 

The defendants other than the com- 
pany held a majority of the shares in 
the company and controlled the com- 
pany. The appellant as pleader for the 
company received his instructions from 
Ganesh Sinha, one of such defendants — 
Ganesh Sinha was managing director of 
the Darbhanga Trust, Limited, the 
managing agents of the company, and 
as such directed the affairs of the com- 
pany. On 4bh August 1926. the appellant 
under instructions from (Tan(3sh Sinha, 
made a statement to the Court to the 
effect that as the suit was for the bene- 
fit of the company, it was unnecessary 
for the company to file any written 
statement. 

Later on in August 1926, a suit com- 
mittee was set up by the majority 
shareholders, which apparently desired 
to get rid the appellant as pleader 
on the record for the company ' and on 
24th January 1927, an application was 
made to substitute on the record as 
pleader for the company one Din Dayal 
in place of the appellant. The applica- 
tion failed, the Judge saying : 

“ that though figuring as a defonrliint, the 
MiUs are virtually plaintiffs in tho case. 

In the meantime the appellant had 
made a claim to Ganesh Sinha to be 
paid Rs. 15,000 as his foe as pleader for 
the company in the suit, calculated in 
accordance with the terms of the letter 
of 31st January 1924. 

Ultimately the claim was settled on 
17th March 1927, by payment to tho 
appellant ct Rs. 12,000. It is this pay- 
ment which is the subject of the sixth 
charge. On 2lst March 1927, the com- 
pany received a notice dated 17th March 
1927, from the debenture-holders of 
their intention to enforce tlieir deben- 
tures. 

On 25th March 1927, an answer to 
this nobico was sent to tl'jo debentux’e- 
holders. Tae answer was signed by 
Swarup, pleader for Ganesh Sinha. It 
is said to have been drafted by the ap- 
pellant. This the appellant denies, but 
his denial was not accepted by tho Dis- 
trict Judge or the ^igh Court. The 
matter is in their Lordships* opinion, of 
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little importance. In their Lordships* opi- 
nion the appellant at this time or shortly 
afterwards made up his mind that in 
the debenture-holders’ suit which was 
then being threatened, he would act for 
the plaintiffs against the company. At 
the same tinie their Lordships are satis- 
fied (and in this respect they differ from 
the High Court) that the appellant* 
never intended to give up his position 
as pleader for the company in the suit 
of 1926. 

On 13th May 1927, the appellant in- 
formed Ganesh Sinha of his intention 
to act for the debenture-holders, and 
abbut the same time he accepted a brief 
for such debenture-holders. 

On I4th May 1927, the plaint in the 
debenture- holders’ suit was filed by one 
Babu Lai, who admittedly was the ap- 
pellants* junior, acting under his direc- 
tions. 

On 17th May 1927, Ganesh Sinha 
wrote to the appellant, protesting 
against the appellant’s action and point- 
ing out in effect that the appellant had 
while acting for the company, received 
information which would necessarily 
embarrass him if he acted for the 
debenture-holders. The appellant’s an- 
swer on 2l8t May 1927 was a long and 
violent letter in the course of which he 
said : 

“ Pleas9 thorofore note that I sever my 
connexion with you absolutely from this date 
except that 1 insist on representing the un- 
fortunate defendant company, tho Agra United 
Mills, Limited, in suit No. 120 of 1926, be- 
ciuso I cannot resist the conclusion that if I 
am olimiuited therefrom you will do your 
utmost to sacrifice it. Any effort to supplant 
mo in order to servo vour own dishonest ends 
will ba resisted by all the force and energy I 
can command. ” 

On 25th May 1927 Ganosh Sinha can- 
celled tho appellant’s vakalatnama and 
applied bo the Court in the suit of 1926 
to remove his name from the record as 
the company’s pleader, and on the fol- 
lowing day his name was removed on 
the ground that his vakalatnama had 
been cancellof]. In the course of the* 
hearing of this application Ganesh Sinha' 
made a declaration to the effect that the 
company had always been treated o-s a 
CO- plaintiff and would continue in future 
to accept the status of co-plaintiSs. . , 

On the day on which the last-scfaeu- 
tioned application was made the 
lant applied by petition to -the Digtrioif; 
Judge for advice as to whether he :e|(hl4 
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properly appear for the plaintiffs in the 
debenture sq.it. This petition was for- 
warded to the High Court by tbeDistrict 
Judge and on 31st May 1927, the High 
Court told the District Judge that the 
appellant must decide this matter for 
himself. 

On 26th May 1927, the company, acting 
through Ganesh Sinha, petitioned the 
District Judge under the Legal Practi- 
tioners Act to take action against the 
appellant on the ground that he had 
been guilty of professional misconduct. 
The charges were further expanded in 
a second petition on the 28th May. 

On 27th May 1927, the appellant filed 
a vakalatnama in the suit of 1926 on 
behalf of one of the plaintiffs. The 
company, through Ganesh Sinha, at 
once applied to the Court to prevent the 
appellant from doing so. The Sub- 
ordinate Judge refused, to interfere say- 
ing . 

do not think there is anything to preclude 
him from doing so, as the Mills Company has 
been and is being treated virtually as a co- 
plaintiff, the suit being for its benefit.*’ 

Subsequently the defendants in the 
suit of 1926 raised upon the pleadings 
an issue as to the validity of the deben- 
tures, Sand this apparently led the 
Additional Subordinate Judge to take 
the view that the appellant could not 
continue to act for one of the plaintiffs 
in that suit. 

Out of this confused welter of hap- 
penings one thing only emerges clearly, 
that the appellant had no true appre- 
ciation of the principles which should 
govern the conduct of a professional 
legal adviser. This is the more apparent 
because, in regard to the matters the 
subject of the first and second charges, 
he affected no concealment in what ho 
did, but openly asserted his right to 
pursue the course he had marked out for 
himself. 

Their Lordships are of opinion that 
the appellant, in making himself res- 
ponsible for the filing of the plaint in 
the debenture-holders’ suit and in ac- 
cepting a brief from the plaintiffs in 
Ithat suit at a time when bis exclusive 
[retainer in favour of the company was 
still runniug, acted in violation not only 
of the principles which govern the 
[oondnet of a legal adviser^ but of the 
ordinary principles of faith as 

between man and man. Their Loni- 
(Ships do not think ; that Such a cottfkh 


would have been justified in the circum- 
stances of the pres{»nt case even if the 
retainer had been fi^t determined. In 
their Lordships’ judgment, the con- 
duct of the appellant was irregular in, 
form and improper in substance, and 
was “grossly improper conduct in the 
discharge of his professional duty” with- 
in the meaning of the Act. Their Lord- 
ships therefore think that the second 
charge was made out. 

With regard to the first charge, based 
upon tho appellant having acted for 
a plaintiff in the suit 1926 after his 
retainer for the company was determin- 
ed, their Lordships are impressed by 
tho contemporaneous facts that the 
Subordinate Judge approved the course 
pursued by the appellant, and that 
Ganesh Sinha had declared to the Court 
that there was no conflict of interest 
in the suit of 1926 between the com- 
pany and tho plaintiffs. The view taken 
by the learned Subordinate Judge does 
nob commend itself to their Lordships, 
but they do not think that in the cir- 
cumstances which have beem indicated, 
the conduct of the appellant in this 
matter, though unwise and to be re- 
gretted, amounted to “grossly improper 
conduct in the discharge of his profes-i 
sional duty.” 

The sixth charge is of a different 
character. It is in the nature of^ a 
criminal charge. It is one which de- 
mands precision in statement and strict- 
ness in proof. It was in fact framed 
in vague terms, giving no indication of 
the real gravamen of the charge, and 
in their Lordships’ opinion the evidence 
adduced was insufficient to establish it. 

The appellant has been suspended from 
practice since 23rd January 1928. Their 
Lordships are of opinion that the appel- 
lanb will have been adequately punished 
if the suspension ceases as from 22nd 
November 1929, and that the order of 
the High Court should be varied accord- 
ingly, but without any variation in 
that order so far as it relates to costs. 
Their Lordships therefore humbly advise 
His Majesty accordingly. There will be 
no costs of thh appeal. 

Order mried^ 

Solicitors for Appellant — T^L. WiU 
son k Co, 

Solicitors for Be^ndents— TAe Solu 
Oitor, India Office, 
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(Calcutta) 

Mukerji ANf) Jack, JJ. 

Praftdla Kumar •Bose — Accused — Ap- 
pellant. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 216 of 1929, De- 
cided on 3rd September 1929, against 
order of Sess. Judge, Sylhet, D/- 8th 
February 1929. 

(a) Penal Code, S. 366 — ‘Forced* in- 
cludes forced by circumstances. 

Tho word ‘forced* as used in S. 360, is used 
in its ordinary dictionary sense and would in- 
clude forced by stress of circumstances. 

[L* 210 C 1] 

(b) Penal Code, S. 366 — ‘Seduced’ includes 
subsequent seduction for further acts of il- 
licit intercourse. 

Tho word ‘seduced* as used in S. 3G6 should 
not bo tiiken to have that narrow moan- 
ing of inducing a girl to part with her virtue 
for tho first time but that even though a girl 
may havft by the first act of seduction surren- 
dered her chastity, subsequent seduction for 
further acts of illicit intercourse is also meant 
to be included; Rex v. Afoon, (1910) 1 K. Ji. SI 3, 
Ref. [P 210 Cl, 2 1 

(c) Criminal P. C., S. 297 — Age of girl in 
dispute— One count of charge setting out 
both kidnapping and abduction in alterna- 
tive or both does not vitiate charge. 

In a case under S. 360, Penal Code, if th'' 
age of girl is in dispute one count of charge 
setting out both kidnapping and abduction in 
alternative or together does not vitiate the 
charge to jury \ A, 1. R. 1927 Cal. 200, Ref. 

[P210C2, P2U C l; 

(d) Evidence Act, S. 65 — Oral evidence of 
contents of letter inadmissible under S. 66 
cannot become admissible by subsequent 
dispensing witli notice. 

Oral evidence of the contents of a letter nei- 
ther called f(n nor produced, is inadmissible 
under S. 66 though no objection may bo taken 
* to the giving of that evidence, and no subse- 
quent disponsiiig with the notice can operate 
to make it admissible: 20 Cal. 53, Rcl on. 

iP 211 C 1] 

aft (e) Criminal P. C., S. 342 — If accused 
declines to answer questions Court should 
not hold inquisitorial proceedings. 

If an accused prefers to be reticent the Court 
should not hold an inquisitorial proceed- 
ing and tho fact that tho accused declines to 
make a statement would not necessarily indi- 
cate to th'3 Judge that the accused would not 
like to answer specific questions put to him. 

[P 212 0 1, 2] 

Narendra Kumar Bose and Hari 
Charan Banerji — for Appellant. 

Birbhusan Dutt^ior the,Crown. 

Judgment. — The appellant Profulla 
Kumar Bose has been convicted by the 
Sessions Judge of Sylhet under S. 366, 
I. P, 0., and has been sentenced to 
undergo rigorous im^isonment for 18 
months and to pay a fine of Es. 1,200, or 
1930 Or. 0. 27 & 28 


in default to undergo rigorous imprison- 
ment for 18 months more. ,The line has 
been ordered to be paid as compensation 
to the father of the girl in respect of 
whom the offence has been found to 
have been committed. The trial was 
held with the aid of a jury on charges 
under Ss. 366, 368 and 376, I. P. C. The 
jury were unanimous in their vordicti 
They found the appellant not guilty 
under 8. 376, I. P. C. They held that 
he was guilty under S. 366, I. P. C., find- 
ing that the girl had been kidnapped, 
the seduction having taken place before 
the girl left her father’s place They 
Iicld that in the circumstances the 
offence under S. 368, I. P. 0., did not 
aviso. 

The stoiy needs no recounting. It is 
sot out in all its harrowing details in 
the voluminous charge which the learned 
Judge delivered and whicli purports to 
deal with every point in controversy 
with all tho evidence bearing on it and 
from all conceivable view points. Put 
in a nutshell, tho story is that the ap- 
pellant who was an Assistant Surgeon 
at Sunamgunge in the District of Sylhet, 
taking advantage of ’ his i)osition as 
the next door neighbour, and abusing 
the confidence that was reposed on him 
as tho medical attendant of the girl 
who was placed under his treatment 
and which enabled him to have almost 
free access into tho Jiouse wherein the 
girl lived, kidnapped or abducted the 
girl on or about 20th August 1920, and 
removed her from placo to place keeping 
her c.oncealed to avoid detection till the 
girl was recovered at a place called 
Khalsini, near Chandranagore on 23rd 
March 1923. The story is that in the 
meantime the girl gave birth to a child, 
which however died. Information of 
the girl having left her father’s house 
was given to th(3 police almost simul- 
taneously with her disappearance. The 
appellant remained at Sunamgunge till 
April 1921, presumably to keep up ap- 
pearances. Subsequently, some time in* 
1922, tho father on receipt of some in- 
formation against the appellant applied 
for and obtained warrant for his arrest 
and search warrant for the production 
of tho girl. After the girl was recovered 
on 23rd March 1923, as already stated, 
the usual investigation by the polios 
followed, and a charge sheet waseub-^ 
mitted against the appellant on 10th 
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June 1924. The appellant;, however, 
could not be arrested then. He even- 
tually surrendered on 21st Deoemberl927. 

In this appeal which the appellant, 
has filed to this Court, from his convic- 
tion and sentence, various grounds have 
been taken which we propose to deal 
with one by one. 

^ It has been urged in the first place 
that the learned Judge has not correctly 
explained the offence punishable inider 
S. 300, T. r. C. ^ It has been argued that 
the expression ‘*in order that she may 
be forced or seduced to illicit inter- 
course'' has been wrongfully explained. 
The contention is that tlie learned Judge 
wrongly explained the two words ‘for- 
ced* and ‘seduced.’ As regards the ^Yor^^ 
‘forced’ the learned dud go said as fol- 
lows : 

“Force implies not merely ph} sieal force »mt 
also the force of circumstances. For instance, 
a girl who has bcjon kldnappvl from h-'r father’s 
house may be placed in such circumstances 
that she has no option bat to submit to illicit 
intercourse. For instance, if she was ontirdy 
in the power of her kidnappers or nbductors, 
her consent might bo nothing more than a 
mere submission to their will.” 

It is contended that this explanation 
of the word ‘forced’ goes far beyond the 
definition given in S. 349, 1. P. 0. This 
argument overlooks that the definition 
that is given is not the meaning of the 
verb ‘force* but of the expression ‘to use 
.force.’ In our opinion there is no reason 
'to suppose that the word ‘forced’ as used 
in 8. 366,I.P.C., was not used in its ordi- 
nary dictionary sense which would in- 
)clude forced by stress of circumstances. 
Assuming, however, that the learned 
Judge was not right in the meaning he 
gave to the word, the error, even if there 
was any, did not matter, because th.e 
learned Judge made it plain to the jury 
that the question they had to consider 
was: 

“ vbo'^her or not the doctor’s main motive in 
kidnappjjjLg or abducting the girl was that she 
should bfi seduced to illicit intercourse with 
himself.** 

’ It is ‘seduction’ that the jury had to 
deal with and not ‘force.* and the ver- 
dict shows that the jury rightly under- 
stood the point. As regards the word 
‘seduced’ the learned Judge told the jury 
by reference to some decided cases that 
though the word ‘seduction’ is some- 
times used to mean to induce a girl to 
part with her virtue for the first time, 
jthe word as Used in the section should 


not be taken to have that narrow mea- 
ing, but that even, though a girl may 
have by the first aqt of seduction sur- 
sendered her chastity, subsequent seduc- 
tion for further acts of illicit intercourse 
was also meant to be included. It has! 
been urged that this view is wrong and 
as authority in support of this conten- 
tion /ibsx V. Moo/ir (i) has been cited, 
though that case, amongst others, has 
boon relied unon*by the learned Judge 
and in vsnpport of the view iie took. We 
are of opinion that the view taken by 
tlie hMrned Judge is correct. It is the 
view t.ilren in several rc'portod decisions 
on tln'> se d.icm, and is amply supported 
by what (Jhanntd, J , as well as the 
Coiivo of appeal says in the case of Julex 
V. Mn m (L) as regards the meaning of the 
word. The Court of appeal in that case 
only ludd that the wider meaning should 
not hi'; given to the word ‘seduction’ as 
used in the [)artlcular st3ction of the 
Childrens’ Act, in viovv of the words 
“or ])rostitution” that stood next to it. 

Tho second ground urged is that the 
learned Judge mixed up tho two offon- 
ces of kidnapping and abduction and did 
not keep tho elements of those otlences 
separate before the jury. As indicating 
this confusion, reliance has been placed 
upon the following passage in tho sum- 
ming up: 

“1 should also bo glad if you would como to 
a further finding of fact whe^ther you think 
that the girl had beon kidnapped or abducted 
or kidnapped and abductod.” 

This contention in our opinion has no 
substance inasmuch as one of tho ques- 
tions in dispute in tho case was that 
relating to the ago of the girl. If the 
girl was 10 or (jver, she could only be 
abducted and not kidnapped, but if she 
was under 10 she could be kidnapped as 
well as abducted if the taking was by 
force or tlie taking or enticing was by 
deceitful means. 

Thirdly it has been contended that the- 
charge under S. 366, I. P. C., shouldj 
have been split up into two, one relatingj 
to kidnapping and the other to abduc-' 
tion, and it has been said on the autho-1 
rity of tho case of Isu Sheikh v. iJw-j 
peror (2), thd.t it was illegal to frame 
one count of charge setting out both the 
offences in the alternative.' We are not 
prepared to say that a charge of latter 

J. K. B. 505= 

74 J. P. 231. 

(2) A. I. E. 1927 Oal. 200. 
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character contravenes the requirements 
of the law, far less tkat there was the 
least prejudice caused to the appellant 
thoi'eby. 

The next ground of objection relates 
to the admission of oral evidence from 
the girl as regards certain letters which 
she said she had received from the ac- 
cused and whicli she returned either to 
a man of the accused named Ram 
Charan, or to the accused himself. This 
ground has been pressed with considci'a- 
ble force. What happened was that no 
exception was taken to t!io reception of 
this evidence when it was given but 
several days after the de])osition was 
over, an apjdication ^y;^s made objecting 
to it on tho ground tlvat the notice e.on- 
templatod by S. 00, h^ividenco Act, had 
not been given. TIk^ learned Judge then 
])assed an order that as tlio aricusod 
d(3nied having gob the letters in his x^os- 
session this wa-; a case in which ho would 
'dispense with tho notice. Tt lias boon 
urged that tho facjt that objection was 
not made at tho time did not matter and 
that tho si^lisequent dispensing with of 
the notice would not make the evidence 
admissible that was inadmissible at the 
time it was given. The iirst of these 
propositions need not be disputed: Ka- 
meshicar Vetfihad v. Amanutidla (3), and 
tho second one is obviously just. But 
thei;o are several answers to the appel- 
lant’s contentfon. One is that tho lear- 
ned Judge might have expunged the evi- 
dence that had already been given and 
after dispensing with the notice, allowed 
“the same evidence to be given over again 
this te^^-hnical defect of procedure that 
there was, in not adopting this course 
can well bo condoned.' Another is that 
tho case can hardly be regarded as one 
in which the originals are “shown or 
appear to he in the possession or xiower” 
of the accused,— it not having been 
stated by tiio girl that that was so, and 
it not having been the case of the accus- 
ed that he had the letters. It was 
therefore not a case under S. 65, Cl. (a), 
but rather under Cl. (c) of that section. 
If so, it was only a question of suffici- 
ency of the search that should have been 
made for justifying the reception of 
secondary evidence. In such a case, as 
tho Judicial Committee has pointed out: 

“whouher or not there \ta>s evidence of such 
a n v i.mount of search foif ^.he priginalsjis woujd 

(8) [1898] SG Cal. 53=2 


justify ‘the Court in admifcting secondar}^ evi- 
dence of it was a point which proper to be 
decided by the -Judge of first instance, and was 
to be treated as one depending very much on hia 
discretion, ahd tho conclusion should not be 
overruled except in a very clear casepf mis- 
carriage of justice: Harripriya Debi v, Rjik^ 
mani (4)” 

Anent this ground it has been also 
urged that sufficient directions were not, 
given by the learned Judge to point out 
to tho jury tlio improbability of the girl 
remembering the contents of the letters 
for such a length of time, but we do not 
think that thei’o is anything in this 
objection. 

Tholifth ground is a complaint against 
the procedure adopted by tho learned 
Judge in interposing too frequently in 
tlio midst of tivj oxaminatiou and the 
cross-examination of the girl by putting 
questions to her. Wo luivo examined 
tivo evidence that was elicited in that 
way, and wo tliink that tlio only object 
of the learned Judge was to clear up 
matters involved in obscurity, and that 
except as regards one or two points, 
what was said in answer to the question 
put as aforesaid, was in favour of the 
accused. Of course if the learned Judge 
hampered tlie prosecution or the defence 
by taking the case out of their hands 
that would ho a different matter; but no 
complaint of that character was made at 
the time, and there is nothing on which 
such a comidaint can reasonably be 
made now. 

The sixth ground is to tho elTect that 
the learned Judge did not give sufficient 
or proiier directions as regards tho non- 
examination of witn(3sses. What he did 
was to tell the jury: 

“U has also boen pointod out that a numbor 
of porsons whoso namos transpired in the evi- 
dence, have not been oxiinined as witnesses and 
during th^ cDiirso of tho arguments the learned 
dofouce pleader produced a list of 20 persons 
who are according bo his contentiou should 
have beeii examined by the prosecution.** 

Havi. g said this tho learned Judge 
proceeded to deal specially with one of 
these witnesses, namely the husband of 
the girl. Then he said generally: 

*Tf such witnesses are not produced and 
examined, you may draw an inference that 
their testimony would not have supported the 
prosecution case.’* 

He then briefly, discussed the informa- 
tion on the record regarding the said 
26 witnesses in order to explain^ to the 
jury to v^hat exte nt t he s aid witnessed 

(4) [1892] 19 Cal. 438=19 1. A. Sa*. 

177(P-0). . 
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could have given material evidence *and 
placed the vphole list before the jury in 
that way. 

We do not think there was anything 
left unsaid that should have been said 
on the question of non-examination of 
material witnesses. Amongst these wit- 
nesses were the astrologer and the 
bother, for whose non-examination a 
good deal of argument has been advan- 
ced before us. Hemangini also is men- 
tioned in that list. 

It has been contended as the seventh 
and eighth grounds that the learned 
Judge should have told the jury that if 
the charge of rape failed the evidence of 
the girl and of the other witnesses 
should be regarded as very much dis- 
credited. The ninth ground is to the 
effect that on the question of omission 
on the part of the girl to state before the 
Committing Magistrate matters that she 
spoke to in the Court of Sessions the 
Judge’s remarks had tlie effect of mini- 
mizing the importance of the omission. 
We do not feel pressed by any of these 
grounds. 

The tenth and last ground is a com- 
plaint as regards the examination made 
of the aijpellant by the learned Judge. 
The contention is that after the appel- 
lant had declined to make a statement 
the learned Judge should not have put 
questions to him in the way that he did. 
Objection is also taken to the form of 
the questions, their range and their num- 
ber and it is also said that the questions 
were of an incriminating character and 
were in the nature of cross-examination. 
Now the first question that the learned 
Judge put and the answer that the ap- 
pellant gave to it were as follows: 

**Q, Do you wish to make a stateraenti? ^ou 
are not bound to do so but if you do so your 
answers may be taken into consideration at the 
trial ajid'put in evidence for or against you. 

I am not guilty. I do not wish to 
make any statement. What 1 have got to say 
my lawyers will say in the argument.” 

After this the learned Judge put to 
' the appellant a very large number of 
questions covering almost every single 
point which formed the main allegations 
in the case for the prosecution. It is 
jtrue that if an accused prefers to be 
jreticent the Court should not hold an 
jinquisitorial proceeding, but what was 
jdo&e in this case was something entirely 
(different. The fact that the appellant 
ideclinedto make a statement would not 
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necessarily indicate to, the Judge thatt 
the appellant would not like to answer 
specific questions put to him. The ap- 
pellant did answer all the questions' 
without demur. The questions were not 
inquisitorial or of a cross-examining 
character, and were not intended to fill 
up the gaps, if any, in the prosecution 
case. They were clearly put with the 
object uf knowing what portion, if any, 
of the prosecution case was also the 
case for the defence, so that the learned 
Judge might bo better able to place the 
case properly before the 'jury. They 
were also put to give the appellant a 
proper opportunity of explaining, if he 
ho would the circumstances appearing 
against him in the evidence. No ad- 
vantage has heen taken of any slips 
that the appellant may have made in 
his answers. The questions may have 
been somewhat inconvenient for the ap- 
pellant, hut there is nothing therein of 
which he can legitimately complain. 

We are unable to hold in appellant’s 
favour upon any of the ten points on 
whicli the appeal has been pi«3ssed. 

The appeal is accordingly dismissed. 

V.B./n.K. Appeal dismissed* 
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Full Bench 

Rankin, C. J. and G. C. Ghose,^ 
SuiiiiAWAKDY, Pearson and Page', JJ. 

Emperor 

V. 

Ermanali and others — Accused. 

Full Bench Ref. No. 2 of 1929 in Jury* 
Reference No. 4L of 1929, Decided on 
9th Jaunary 1930. 

(a) Criminal P. C., Ss. 274 and 326 (1) 
— Number of persons summoned for trial of 
offence under Penal Code, S. 302 — Summon- 
ing less than 18 does not vitiate trial — 38 C. 

W, N. 10)4, Overr tiled. 

In a murder case whore the number of jurors 
summoned is 14, nine of whom appear and 
are chosen by lot, the trial is not bad by reason 
of the fact that only 14 jurors have been 
summoned in contravention of the provisions 
of Ss. 274 and >2G : A.I.R. 1927 P.C. 44, Appr. 
25Kar/,. 61 (P.C\), Dint.) 33 C. W, N. 1054 
Overruled; A 1. R. 1930 Cal. 60 (2) and 33 
C. W. N. 1053, impliedly overruled 

(b) Criminal P. C., S. 326 (1) — Large area 
of selection in persons attending is not the 
underlying intention of S. 326 (IJ. 

Per Rankin, C. J . — It is no part of the inten- 
tion of the legislature to have a large area of 
selection in the persons attending upon the 
supnmons on the theory that the larger the 
number of effective names in the ballot box. 
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libe greater the chance^he parsons chosen will 
make good jurors, [P 215 C 1] 

(c) Criminal Trial — Court should look to 

substance rather than^o form — Criminal 
P. C., S. 537. • 

Per Pa/ 7 <», J. — When the decision of a 
criminal Court . in substance appears to be 
correct an appeal Court should endeavour to 
uphold the decision even in cases where the 
rules of procedure by which the trial is to be 
regulated have been transgressed ; except where 
the breach of the proscribed rules is of so grave 
a nature, where the form of trial was sub- 
stantially difieront from that provided by law 
for the olience charged, or whore, although the 
violation of the rules was not so profound as to 
radically alter the mode of trial, it is proved 
that thereby in the event a failure of justice 
has in fact been occasioned. [P 217 C 1] 

(d) Criminal Trial — Decision just and 
reasonable on merits should not be dis- 
turbed. 

Per Payc, J . — Rules and Regulations are 
iutonclod to be the handmaid and not the 
niistrcss of the law ; in criminal proceedings 
it is of the utmost importance that a decision 
just and reasonable on the merits should not be 
<listurbed 'because in the course of the proceed- 
ings some flaw can bo detected that is not 
fundamental and which is* not proved to have 
worked injustice to the accused, although it 
may constitute a breach of the rules of criminal 
procedure ; It. v. Justices of the County of 
London, (1S03) 2 Q, Ji. 491, JteL on. [P 217 0 2] 

(e) Crimiifhl P. C., S. 537— Scope. 

Per Page, .7.-— Whether a particular broach 
of the procedure prescribed in the Code vitiates 
the proceedings or not must depend upon the 
gravity of the breach and the consequences 
that are presumed or proved to have flowed 
from it: Allen v. Flood, (1901) A.C, 506, Hel. on. 

[P 218 C 1] 

S^uresh Chandra Taliikdar, Jatish 
'dhandra Guhh, Badhika Ua.njan Guha, 
Sudhansu Sekhar Mukerjee, Surajit 
Chunder Lahiri, and Be7iod Lai Ghose — 
for Accused. 

* Debendra Narain Bhattacharjee and 
Bikash Cknnder Ghose — for the Crown. 

Rankin, C. J . — In this case there 
were nine accused jiersons. One of them 
was charged with murder under S. 302 
and the remaining eight with an offence 
under S. 302 read with S. 149, 1. P. C. 
They wore tried by the Sessions Judge 
of Bakarganj with a jury of nine persons 
chosen by lot from among 14 persons 
who had been summoned to serve as 
jurors under the provisions of S. 326, 
Criminal P. C. The learned Judge, dis- 
agreeing with the verdict of the jury, 
referred the case to the High Court under 
S. 307, Criminal P. C. 

At the hearing of the reference it was 
objected by the learned advocate for the 
accused that the juty had not been 
constituted in accordance with law and 


that accordingly the proceedings before 
the trial Judge should be set aside 
altogether. The objection taken is not 
that the numbor'of persons who served 
on the jury, namely nine, was not the 
correct number under S. 274, but that 
under S. 326 the number of persons to 
be summoned was not less than 18 
whereas summonses were sent to 
persons and no more. 

By S. 326, it is provided : 

“326 (1) The Sessions Judge shall ordinarily, 
seven days at least before the day which he 
may from time to time fix for holding the 
Sessions, send a letter to the District Magis- 
trate requesting him to summon as many 
peAons Tiamed in the said revised list or the 
said special list as seem to the Sessions Judge 
to be needed for trials by jury and trials with 
the aid of assessors at the said Sessions, the 
number to be summoned not being less than 
double the number required for any such 
trial.*’ 

Upon this subsection, the first thing 
to notice is that it purports to prescribe 
something that is “ordinarily" to be 
done by the Sessions Judge. He is to 
request the District Magistrate to sum- 
mon as many persons as seem to the 
Sessions judge to be needed for trials 
by Jury. The subsection envisages him 
as having fixed time for holding the 
Sessions and the number referred to is 
the number not for any particular trial 
but for the trials by jury which are to 
take place at the Sessions. The minimum 
number to which .the subsection refers 
is not less than double the number re- 
quired for any such trial, i.e., for any 
one of the trials to take place at the 
Sessions. 

It has been found convenient in Bengal 
and is a practice generally- adopted, to 
fix dates for each ])articular case to be 
tried before the Sessions Judge and to 
summon a certain number of persons to 
attend on the date fixed in order to 
provide a jury for that particular case. 
This practice is authorized by S. 327, and 
in the i)resent case it has been followed. 

Under S. 274, Criminal P. C., it is 
provided that where an accused person 
is charged with an offence punishable* 
with death, the jury shall consist of not 
less than seven persons, and if practi- 
cable of nine persons. 

Now, in dealing with these matters 
this Court has by its decisions from time 
to time laid down four things. Tne first 
is that although a jury is summoned tpx 
a particular case, the number to 
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summoned should always be double the 
Inumber required for the trial. If the 
summoning of persons to act as jurymen 
for the whole of a Sessions as contem- 
plated by S. 326 is not to be carried out, 
nevertheless the direction “not less than 
double the number required for any such 
trial” can and should he carried out by 
|idopting that minimum in each indi- 
vidual case. The standard sot by the 
subsection should not be lowered by 
reason that the services of the i)ersons 
summoned are in practice to be utilized 
for one case only : Serajul JsJam v. 
Emperor (t). 

The second thing which this Court 
has laid down is that if by reason of a 
a failure to observe this standard, it 
results, whether from non-attendance of 
jurymen or otherwise, that a jury of nine 
persons cannot be emi)anelled for the 
trial of an accused charged with an 
offence which is punishable with death, 
this fact will not entitle the Sessions 
Judge to proceed to trial in such a case 
witJi a jury of seven, in other words that 
it cannot be said that it was impracti- 
cable to have a jury of nine merely be- 
cause an insufficient nnmber of persons 
have been summoned ftom the jurj’- list ; 
Serajul laJatn v. Emperor (i). 

The third thing which has become 
matter of decision is that in apjdying 
this standard to sucli a ease it is not 
con’ect to regard seven as “the number 
required for any such trial” in the ab- 
sence of circumstances whicli make it 
impracticable to have nine. lleTice 18 
persons and not 14 persons only should 
be summoned : Dirarika Malo v. Em- 
peror (2) and A'luir Khan v. Emperor (3), 

The fourth thing whieli this Court has 
determined is that th<i porson^ who are 
actually to serve as jurors must lie chosen 
in strict compliance with tln^ inovisions 
of Ss, 276 to 278, Criminal V. C and that 
if these provisions are not strictly ob- 
served the proceedings will he treated as 
altogether bad : Kedar Nath Mahal:.' v. 

* Emperor (4). 

Ui'fon this reference wo are asked by 
the learned advocate for the accused to 
hold that notwithstanding tliat the 
number of pesrsons empanelled on the 
jury was the correct number, and nob- 

(2) A, I, R. 1930<Jal. 60=56 Cal. 1154. 

(3) [1929] Ba G W. N. 1053, 

(4) A. I. b; 1928 Cal. 83=55 Cal. 871 (F.B.). 


withstanding that they have all been 
chosen from among persons summoned 
to act as jujors in etrict accordance with 
the provisions of Ss. 276 and 278, the 
proceedings have been altogether illegal 
and must be quashed because summonses 
w'ere not issued to at least 18 persons. 
He contends in view of S. 326 that if 
any less number of persons be summoned, 
there is a breach of a mandatory provi- 
sion of the law 'vhich affects the consti- 
tution of the tribunal and renders ,void 
the proceedings. For this contention 
there is the authority of Emperor v. 
Tantiruddin (5), which is directly in 
point. The learned Judges of the Divi- 
sion Bench who dealt with tho present 
case disagreed with that decision and 
they have referred to.us the following 
questions : 

(1) In a mnrder case where the number of 
jurors sinnmonocl is fourteen, nine of whom 
appear and are chosen by lot, is the* trial bad 
by reason of the fact that only fourteen jurors| 
have been siimmoriod in contravention of tho 
provisions of Ss. 274 and 326, Criminal P. C. ? 

(2) Wfis ihe cfifie o( Emperor v. Tamisiiddin 
Ahmed (5), rightly decided ? 

In my opinion these questk)ns should 
be answered in tho negative and tho 
case should bo remanded to be dealt 
wMth on tho merits. 

Tho persons who are summoned to 
attend are chosen by lob (sub-B. 2, S.326) 
and in addition, th(5 accused persons have 
the right of challenge given to thetu by 
B. 277. Mr. Taluqclar foi* the accusecl 
contends that tho rCMiuiremont tliat the 
numhor to be summoTicd shall not bo 
less tlian double the number required for 
any trial finds place in tlio Code not 
merely lor tlie purpose of ensuring that 
a suffeienb number of persons whose 
names are on the jury list shall attend 
at the hearing and bo found competent 
to be jui'ois and unolijectionable, hub in 
order that an additional element of 
chance may exist in tho interest of the 
accused person who is, therefore, pre- 
judiced if the area of selection by lot 
under S. 276 is more limited than B. 326 
contemplates. In Kedar Nath 'Mahto 
V. Euipemr (4). I find in the order of 
ref ei once the following observations : 

“If the accufsod cannot successfully chal- 
lenge him, any one of the persons summoned 
can be a juror to try the case. On this view 
tho objeet of a second choice being made by 
lot is to eliminate arbitrary or biased choice as 
between one person siimmoned and another." 

"w7“N. 1054, ' 
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In the judgment: tof Buckland, J., in 
which the Pull Court agreed, it was said: 

"In the course of the«.rguineat it was sug- 
gested that the ballot Required by S. 3-2f^ (‘2) as 
to the persons to be summoned, and that re- 
quired by S. 27G were intended to benefit tho 
prisoner by ensuring as far as possible an un- 
biassed and impartial jury, chosen haphazard 
and that this furnishes an additional reason 
for requiring that even when the proviso is to 
bo invoked, there shall nevertheless bo a ballot. 
With this, in some measure, 1 agree, but in- 
asmuch as the prisonor has a riglit to chal- 
lenge conferred by S- 27*^, 1 should be disposed 
to think that tho object of the several ballots 
was as much to ensure a fair and impartial in- 
cidence of tho duty of service upon juries upon 
those who are liable to it.” 

This passage, it is clear, in no way 
conflicts with the other. The conten- 
tion before us that if in a murder case 
18 persons are summoned, 9. attend upon 
summons and 9 are chosen to serve 
without objection, the trial will be good; 
but that if 17 persons are summoned 17 
attend and 9 are chosen without objec- 
tion, the trial will he bad. In my judg- 
ment very clear reason must be shown 
for any such contention. 

In tho interests alike of the jury and 
of the juis^ner, it is desirable that the 
persons who are in fact to servo as jury- 
men should not be selected by tlio con- 
cious choice of any one, wiiothor it bo 
the District Magistrate?, tho Judge or 
any other person. It is necessary in 
practice to summon a greater number of 
persons than is requii'od to servo and 
lor this roasoh some method of tdimina- 
tion is re(iuired. This iiielhod must be 
free of tho dangers attendant upon a 
voluntary choice. It is no pai t , so far 
as I can see, of the i intention of the 
cgislaturo to have a laigo area of selec- 
tion in tho 1)01 sons ati. ending upon sum- 
mons on tlie theory tliat the huger the 
number of effective names in tlie ballot 
box the greater the chance that the 
persons chosen will make good jurors. 
This aspect ol tho matter is dealt with 
by tlio ballot under 18. 320 (2) which 
directs that all the names on tJie jury 
list (with certain exceptions) are to be 
entered-for tliat ballot. There is much 
sense in saying tliat the jurors are to bo 
chosen liaphazard from the whole of tho 
jury list but this having bedn done there 
would indeed be little point in another 
lottery but for the considerations I have 
mentioned. Since mistake, sickness or 
accident may dimini^ the number of 
persons attending upon summons and 


challenges may diminish their nunqber 
still further, it is reasonably clear that 
the provision as to the iflimber to be 
summoned is not motived by any idea 
that a ceitain superfluity of jurors is 
required to provide an additional ele- 
ment of chance. It is required to meet 
these very contingencies and the ele- 
ment of chance is required as a conse- 
quence of the superfluity. 

It is said that tho requiremwit as to 
the number to be summoned is “manda- 
tory”. This word is used in various 
senses but 1 understand it to be used as 
tho equivalent of “imperative” as dis- 
tinct from “advisory” “directory” or 
“facultative”. Now if we look carefully 
at the wording of S. 32G we will find it 
to be expressed somewhat loosely. There 
aie two clauses which may he compared. 
Irnmodiately after the word “ordinarily” 
comes tfie phrase: 

“seven clays at least bc'foro the flay which ho may 
from time to time fix for holding' tho Bessions.” 

This fixes a minimum in spite of the 
word “ordinarily” but the minimum 
iixed is governed by tho word “ordi- 
narily^’. The requirement as to tho 
number to he siiuimonod is also a mini- 
mum and in strictness of form it too is 
part of a statement of what the Sessions 
Judge shall “ordinarily” do. Tho whole 
practice of summoning jurors for special 
ca^ps is ‘a departure from the strict 
terms of tho section and is a dp])arturo 
whicli can bo justified under the word 
“Ordinarily” and by S. 327. If one is 
summoning a number of people from 
whom juries have to be? chosen for the 
trial of several cases, the legislature 
thinks that tho nurnhor to he summoned 
should never fall below double tho 
number reciuired for any single case. 
The legislature has not dealt expressly 
with tho question whethci’ for tho i)ur- 
posc of a single case' the) minimum might 
bo reduced. Hut the word ‘ordinarily” 
can ho (-.xplainf3(l by S. 327 which refers* 
to ‘’other periods than the period men- 
tioned in S. 22(3” and unless it is so 
exi)lainod a very important provision* 
which ensiuTS tnat jurors are to be taken 
from the jury list by means of a ballot 
becomes optional as under the word 
“ordinarily” a Judge could in a parti- 
cular case ignore the section altogether. 
This he certainly cannot do Brojendra 
La! Sirc ar v. Emperor (6); Bhhamoift 
(6) [1902] 7 C. W. N. 188. 
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Sheik V. Emperor (7). Hence in such 
cases as Serajul Islam v. Emperor (1), 
this Court' h*as hold that the standard 
set by the section for the case contem- 
plated therein is in all cases to be com- 
plied with. 

When the circumstances which call 
for certain action are in character and 
^nd number such as can be fully stated 
or clearly implied the Code constantly 
uses the word “shall*’ or other impera- 
tive words. The Code is a long list of 
such imperatives some of which have 
reference to matters which are in no way 
vital and many of such *are directed to 
minor incidents of procedure. But for 
S. 537 there would be grave disadvan- 
tages in a Code which makes statutory 
so many and so various requirements. 
That section obviates the difficulty which 
would arise by reason of all irregulari- 
ties bearing the character of transgres- 
sions of a Statute. 

The Judicial Committee i^ointed out 
in Suhrahmania Iyer v. Emperor (8), 
that though in a sense tlive merest irregu- 
larity may be illegal, it does not follow 
that all illegalities are within the scope 
of S. 537. They did nob say or suggest 
that nothing could bo cured under the 
section if it was illegal and as the Divi- 
sion Bench has pointed out wo now 
have in Abdul Rahman v. Emperor (9), 
an express decision to the contrary. 
Both decisions are really a condemna- 
tion of the view that all illegalities are 
as Such in the same cacegory for the 
present purpose. In the former case it 
was idle to suggest that there was no 
prejudice. ' The accused had sulTored in 
an aggravated form the very prejudice 
from which the Code intends to save 
him. In Abdul Rahman v. Emperor (9), 
the test applied was whether there \vas 
ground lor any probable suggestion of 
any failure of justice. The Judicial 
Committee in view of difference of opin- 
ion in India and of the fact that no case 
had come before them since Subra ynafiia 
Jyer v. Emperor (8), carefully explained 
and apxdied S. 537 “for the guidance of 
the Courts” and this decision must now 
govern the interpretation of the section 
unless and until the legislature shall see 
fit to amend the section. 

'T7)"A. t B. 1927 Cal. 593=64 Oal 1026." 

(8) [1902] 25 Mad. 61=28 LA. 257=11 M.L.J. 

293=8 Sar. 160 (P.O.). 

(9) A. I. R. 1927 P. 0. 44=5 Rang. 58’?=54 

LA, 96 (P.0-). 


In my judgment the test there laid 
down cannot be evaded by saying that 
the omission here fs an omission to do 
what is required by a “mandatory” 
provision .of the Code. Nor by saying 
on the one hand that the summoning of 
jurors is not even a ‘‘proceeding before 
or during the trial” and on the other 
hand that it is such a matter that a 
defect therein will vitiate the trial. 

Ido not understand what was meant 
when it was said in Emperor v. Tamizud- 
din Ahviad (5): 

“By Riiramoning less than 18 you initially 
reduce the chriiicos of selection by lot and make 
it more possible to pack the jury.” 

Nor, Save on the footing that one 
illegality is the same as another, can I 
agree that the summoning of less than 
18 persons is on a par with trying 
a murder case with a jury of five. 
The present case has no analogy to the 
error in the “mode of trial” referred to 
in Suhraviani iia Iyer v. Kmprror (8). 
The fact that the legislature has ex- 
pressly provided in S. 537 that in the 
absence of prejudice to the accused an 
omission even to revise the ifst of jurors 
shall nob render a trial void an irregu- 
larity wliich would prima facie entitle 
the accused to “challenge the array” in 
no way inclines me to think that the 
present case is beyond the scoi)e of 
B, 537. 

In the course of the argument before 
us the case was put of some jurors 
having to be chosen from among “per- 
sons jiresent in Court” whose names 
wore nob on the jury list and of the , 
need for this course having been occa- 
sioned by reason that the number of 
persons summoned was insufficient. I 
desire to express no opinion as to the 
effect upon the validity of a trial of such 
events as these. 

Moreover as I have had occasion to 
refer to jirevious decisions upon S 537 
and as we are sitting as a Full Bench, I 
think it well to add that in view of 
Abdul Rahman's case some of the pre- 
vious decisions of this Court may re- 
quire to be revised. This case does not 
require us tq consider that aspect of the 
matter and it should be left for discus- 
sion when the need arises, and when 
specific questions can be considered. 

In my opinion, the view taken by the 
learned Judges ^ho have referred this 
matter to the Full Bench is cbrrect and 
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the quosbiona whieh they have propoun- 
<ied for our decision should be answered 
in the negative. • 

The ca/se should be remanded to a 
Division Bench for disposal on the 
merits of the other questions which 
arise. 

C. C. Ghose, J. — I agree, 

Suhrawardy, J.— I agree. 

Pearson, J. — I agree. 

Page, J . — I agree and I desire to add 
some observations on the general ques- 
tion raised, which 1 regard as of i)rime 
importance. 

The maintenance of law and order in 
India, as in other countries, depends 
mainly upon criminal law and procedure 
being so plain and sensible that ordinary 
persons are not mystified by its intrica- 
cies, and recognize that tli(?voby sub- 
stantial justice is done between the 
Crown. and the accused. No one doubts 
that the utmost precaution should be 
taken to ensure that an innocent person 
is not convicted, but the extent to whicli 
the administration of the criminal law 
suffers when an obviously guilty person 
succeeds ?n evading conviction is not so 
fully appreciatiul. In truth, a miscar- 
riage of justice of either description be- 
wildci’S the public, and tends to shake 
the.faith that is reposed in the stability 
and good sense of the Courts that ad- 
minister justice in criminal cases. For 
^this reason.! am strongly of opinion 
jthat w’hen the decisions of a criminal 
•Court in substance ajipear to be correct 
Ian appeal Court should endeavour to 
uphold the decision even in cases where 
the rules of procedure by which the 
trial is to be regulated have been trans- 
gressed ; except whore the breacli of the 
prescribed rules is of so grave a nature 
jthat the form of trial was substantially 
idifferent from that provided by law for 
the oiTenco charged, or where, although 
the violation of the rules was not so 
profound as radically to alter the mode 
jof trial, it is proved that thereby in the 
levent a failure of justice has in fact 
Ibeen occasioned. 

The test to be applied, in cases where 
the prescribed rules of pj'oceduro have 
not been followed, to ascertain whe- 
ther there has been a mis-trial is al- 
ways essentially the same, namely, whe- 
ther there has been a miscarriage of jus- 
tice for if the appdfcl Court is satisfied 
in point of fact that the accused has 


materially been prejudiced by the breach 
of procedure clearly a failure of justice 
has occurred; while if by f-eason of the 
breach of procedure there has in effect 
been substituted another mode of trial 
for that prescribed by the legislature as 
affording the best moans of obtaining a 
fair trial, it is presumed that a fair tiial 
has not been accorded the accused, aijd 
that in that case also there has been a, 
failure of justice. In either case, there- 
fore, the proceedings pro tanto will be 
set aside upon the ground that by rea- 
son of the breach of the rules of proce- 
dure a miscarriage of justice has been 
otcasioned. On the other hand, if the 
appeal Court is not satisfied that the 
breach of procedure falls within one or 
other of those categories, in my opinion 
it ought not to hold that tlie pioceodings 
have become vitiated merely because 
there has been a transgression of the 
prescribed rules by which such proceed- 
ings are to he regulated, lb is ever to 
he borne in mind that rules and regula-' 
tions are intended to he the handmaid 
and ‘not .the mistress of the law, and 
that in criminal proceedings it is of the 
utmosr. importance that a decision just 
and reasonable on the merits should not 
he disturbed because in tlie course of 
the proceeding s some flaw can be detecv- 
ed tliat is not fundamental and which is 
not ju’oved to have worked injustice to| 
the accused, although it may constitute 
a broach of tlie rules of criminal proce- 
dure. Now, in 1901 Snhramania Ayyar 
v. Ffinperoi' (8), was decided by the 
Privy Council. It was a plain case in 
which there had been a flagrant viola- 
tion of a rule of procedure enacted to 
prevent the prejudice that an accused 
person inevitably will suffer if he is 
called upon to answer in one trial a 
multiplicity of charges. In that case 
the failure to confirm to the procedure 
laid down in the Cocle of Criminal Pro- 
cedure clearly wont to the root of the 
trial, and vitiated it. Lord Halsbury 
(Lord Chancellor) however, in the course 
of delivering the judgment of the Board 
took occasion to animadvert upon the 
view expressed by Maclean, C. J., in 
AMiir Rahman v. Keramat (10) : 

because all irregularities are illegal, as 
he says in a sense, and this trial was illegal, 
that therefore all things that may in his view 
be called illegal are, therefore, by that one ad- 
jective applied to them, become equal in im- 
(10) [i900J 27 Cal. 839. 
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pori»aace, and are susceptible of being treated 
alike Subrafnania ilyyar v. Emperor (8).** 
That, no dQubt, was a sound criticiiKm 
of the propsifcion enunciated by Maclean, 
C. J., and I apprehend that it would 
equally be incorrect to assert that every 
violation of the Code of Criminal Proce- 
dure is curable as that every failui^o to 
conform to the rules of procedure ipso 
facto vitiates the proceedings. There is 
no magic in the use of the imperative in 
this connexion, and it cannot reasonably 
be contended that each and every trans- 
gression of the mandatory rules of proce- 
dure set out in the code are ’‘equal in 
importance” or “are susceptible of being 
treated alike.” I r0si)ectfully agree with 
the observations of Brown, L. J., in 
v. Jvstioe af the County of London (11): 

“that there is no such exact division of sec- 
tions in Acts of Parliament into those that are 
directory and those that are imperative as is 
ordinarily assumed to bo a categorical divi.sion 
which exhausts every possible class of section. 
You must look at each Act of Parliament and 
each section to seo exactly what it means. No 
other rule of construction of Acts of Parliament 
that 1 know of is of much nsj, except to try 
and find out as host you can what the Act of 
Parliament means, and that is not a rule of 
construction at all.” 

1 Whether a particular breach of the 
procedure pvt^scribod in the Code vitiates 
the proceedings or not, in my ox)inion 
Imust depend upon the gravity of the 
breach and the ctmseqnenccs that are 
presumed or proved to have flowed from 
lit and 1 am satisfied that Lord Halsbiiry, 
whose judgments were pevineated with 
sturdy comiiion sense, and who in AUeii 
V. Flood (l!2), laid down : 

“th it every 3nclginent imipt be road appli- 
cable to the pirticul.ir farts i)r(A\‘rl or assuur'd 
to be proved, siuco the goMoralili,> of oho expres- 
sions which may ho found thoro are not in- 
tended to I)-* expositions of tlr^ wliole law, hut 
governed and cpialifiod bv the particular facts 
of the case in which such expressions aic lo h.- 
found “ 

did not intend to encourage in any 
Avay a ti-mdency tJo exaggerate the im- 
]»ortance of breaches of procedure tliat 
did not materially alfect the duo course 
of justice. 

• I discern, however, in the nummous 
decisions which purx>ort to bo founded 
upon Snhramonia Ayyar v. Emperor{%) iu 
tendency to regard the judgment in that 
case as indicating that, in the opinion of 
the Judical Committee, where there has 
been a departure from the strict letter 
“ luV us9aT‘iQ. ~ 

112) [1901] A. C. 506. 
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of the Code of Criminal Procedure in- 
deed, according to some of the decisions 
as I venture to think with all due defer- 
ence even in matters^of mere triviality 
and where it cannot reasonably be sug- 
gested that the accused has suffered any 
xu-ejudice — the appeal Court ought to 
liold that a mistrial has taken place. 
The result has been that the path of a 
Judge exercising criminal jurisdiction is 
beset with pitfalls and obstructions, and 
bis attention must needs bo diverted un- 
duly from the substance to the form of 
the proceedings, lest j)ercbance if he 
fails in any i)articular to conform to the 
jirovisions of the Code the proceedings 
may be set aside. Of course, a Judge 
who deliberately or through inadvert- 
ence does not follow the i^rocedure laid 
dow in the Code fails in the performance 
of his duty, but the effect of non-com- 
pliance witli the statutory rules of pro- 
cedure, in ray opinion, must vary ac- 
cording to the gravity and effect of the 
breach, and the test in each case is whe- 
ther the proceedings have resulted in a 
miscarriage of justice. In AUen v. Flood' 
(12) Lord llalsbury added : • 

“that, a ctiRL* 1 '^ only an authority for what 
it a<*tual]y clooidos. 1 enuiroly dony that it can 
be quoted for a proposition that msjy Rccm to 
follow logically from it. Such a mode ofr roa- 
.Roning .aRMiimt'S that, the law is noce.ssari]y a 
logical Codw, whereas every lawyer must ac- 
knowledge that the law is not always logical 
at all.” 

and in, my oiiinioii, no’sanction or* 
warrant can he f )iiTid in S'uhi anicnua 
Afiunr\'< case, (v^) for a method of con- 
struction lliat tends to magnify the im- 
poi tanco of tec.hnio.al dol’e.cts to the detri- 
ment of the substance and the merits of 
a case. Jn iiiy ojuriion the objection 
raised to the validity of the trial in 
the present case is misconceived. The 
a^'cusrd was ti ied by the statutory 
number of juroi’s, wlio were chosen by 
let without o))jection or challenge from 
tlie accus(3d. It is not pvov('d that the 
accused was i)rojudicecl in making his 
defence or in any other way by reason 
of tho course that the proceedings took. 
In tiiesc circumstances an argument that 
tho trial was a nullity merely because 
only 14 instiirfd of 18 persons were sum- 
moned as jurors is one that with all due 
dofercnco. in my opinion, ought not to 
be countenanced, and 1 agree that a nega- 
tive answer should given to the ques- 
tions that have been propounded. The 
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case of Abdur Redman v. Emperor (9), 
decided in 1926 marked the turninf? of 
the tide, and the decision of the Full 
Bench on this reference will, I trust, 
have the salutary effect in criminal 
matters of discouraging objections that 
are merely technical, and broadening 
the outlook of those whose duty it is to 
administer justice according to law. 

v.S./r,K. Reference answered. 
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StrmiAWARDY AND (iHAIIAM, JJ. 

Obedar Rahaman - Petitioner. 

V. 

Opposite Party. 

Criminal Revn. No. 1076 of 1928, De- 
cided on 8th February 1929, against 
order of Sess. Judge, Chittagong, D/- 
27th August 1928. 

Criminal P. C., S. 342 — Accused cannot 
claim to be examined when he <¥nters upon 
defence after prosecution has closed its case 
and he has once been examined. 

Tho Wf rd “oxamiaxtiori’Mii S. 342 includes 
cross-examination and re-f^xamina'-.ion and 
“examinnd’* means completely examined. 

[P -il'd C3 2] 

When tlA accused enters upon his defence 
th3 stage at which ho must, be examined under 
8. 342 passes. After tlie proscentjon has elosod 
its Ciiw'j by examining its witness in cbiot and 
subnMttiug thorn t.j cross cxuinijuition and ri- 
exaruiuafcion, the licensed cannot re-open the 
prosecution ease by apnls ing for an inrlnlgoueo 
from th<J Court for furfclior cross-exainin ition 
and then ejaim the right th:!*; he should he 
^jnimined over again: A, I, fi. 1‘J*J3 Cii 100 
aud .1. L n, 102:-; Cnl. 027, fUf. [L" '-^-0 iJ 

Anilckandra liaij Cliaudliiin — for Pe- 
titioner. 

Suhrawardy, J. — This rnl'o has been 
issued upon two ground'^, firoinul 1 is 
that the provisions oi‘ P>12, Criminal 
P. C., were not complied willi and, 
therefore, the conviction is bad in law. 
The ficts, in so far as they are relevant 
lor our present ])urposes are that, on 
IGtli May 1928, six prosecution witnesses 
were examined in chief and the accused 
was also examined. The charge was, 
thereafter, framed under S. 351,1. P. C., 
and the prosecution wanted to examine 
some witnesses. On 3 1st May 1928, the 
next hearing day, the prosecution exa- 
mined one more witness and all the wit- 
nesses for the prosecution, eight in 
number, were cross-examined by tbo 
accused. Then. the accused was examined, 
presumably under S, 342 and the Magis- 
trate’s order runs thtis: 

^'Defence wants to examino six prosecution 


witnesses after this. Of them, the Sub-Inspcc- 
tor is to be resummoned. Others to come on 
personal recognizance. Accused as before. 
Defence will pay costs of all but the Sub- 
Inspector. Defence will bring in witnesses on 
next date.” 

On the next date, 14th June 1928, 
seven prosecution witnesses v^ere cross- 
examined and the accused was again 
examined. Only one witness (the Bub- 
Inspector) was not in attendance, and, 
tlierefore, could not be cross-examined, 
lie w'as examined on the next day of 
hearing, but no further examination of 
the accnserl w'as held, lb is argued that 
the accused should have been examined 
under B. 342, after the examination of 
the Bub-Inspector and. as be was not so 
examined, his conviction must be held to 
be illegal. 

Section 342, Ciiminal P. C., has been 
interpreted by this Court in several 
cases and, in my opinion, lias been too 
liberally construed. 1 do not think it 
will be i)rofitablo to discuss it any 
furtlier. S. 342 says that, for the pur- 
pose of enabling the accused to explain 
any • circumstances appearing in the 
evidence against him, the Court may at 
any stage of any eiuiuiry or trial, with- 
out previously warning the accused, put 
siKih questions to liim as the/ Court con- 
sideis necessary and sJiall question )iim 
generally on tl ise after the witnesses 
lor lie prosecution luivo been examined 
anf bofoi’c lie is called on for his de- 
le ncc. 

As has lietm lield in ^lozahur Ai% 
V. F. VI per r (L) and DiJ.ahavta ('hat- 
lerjee y. i iir (h pal (2), cijc 

WDid 'cx.imination” in that section in- 
cludes o os-,.( xariiinatiun and re-exami- 
nation. that is tlio witnesses Jjavo been 
completely examined. Now in tlie pre- 
sent ca'-e, the witnesses w(‘rc cornj letely 
ex.iiiiined on 3 1st May 1928. The order 
recorded }>y the Magistrate on that day 
does not expressly say so, but it shows 
that, alter the examination of the wit-, 
nesses was closed and the accused exa- 
mined, he was asked to examine his wit- 
nesses or he was called upon to enter 
upon his d(jfence. The accused, how- 
ever, applied to the Court lor permission 
to recall some of the prosecution wit- 
nesses for further cross-examination. 
That was apparently done under S. 257 
of the Code, w hich says thp ^t if tho 

(!) A. 1. R. 1023 Gal. 10f;=:50 Gal. 223^^ ^ 

(2) A. I. R. 1923 Cal. 727-50 Gal. 93d. ' 
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acouBod, after he has entered upon his 
defence, applies to the Magistrate, etc. 
This must be ’so, as the order recorded 
by the Magistrate on that date shows 
that the application to further examine 
some prosecution witnesses was made 
after the examination of the accused; 
and further, that the accused was 
ordered to pay the costs of the prosecu- 
tion witnesses for their attendance. 
This order could only be passed under 
is. 207. It, therefore, appears that the 
iaccused had already entered upon his 
defence and the stage at which he must 
be examined uader S. 342 had passed. 
I do not think it proper to hold tha^ 
after the prosecution has closed it& case 
by examining its witnesses in chief and 
submitting them to cross-examination 
and re-examination, the accused can 
well re-open the prosecution case by 
applying for an indulgence from the 
Court for further cross-examination and 
then claim the right that he should be 
examined over again. In rny opinion, 
there has been sufficient ,* compliance 
with the directory provision of the 
section and this ground must be over- 
ruled. 

Ground 2 upon which this rule has 
been issued is thao two of the witnesses, 
whom the trial Magistrate regarded as 
corroborating the complainant did not 
really corroborate her. The Magistrate, 
in his judgment, says that these two 
witnesses corroborate the story given 
by the girl. One of the witnesses says 
that. 

“the girl told him that the accused had tlirown 
away her pitchor a ad was pulling to take 
her away aad thereby violated her modesty.*' 

The other witness said that: 

“she said that Obedar had thrown hur pitcher 
and was pulling her to take hur to the school 
hut.” 

He also said that he had heard her 
cries and saw the accused run away 
from the tank. This evidence corrobo- 
rates the story of the girl, at any rate 
under S. 157, Evidence Act. I do not 
think that there is any substance in this 
ground. 

The rule is, accordingly, discharged. 

The accused must surrender to his 
bail and serve out the remainder of the 
sentence. 

Graham, J.— I agree that the rule 
ahould be discharged. With regard to 
the first point, it seems to me that the 
entire argument on behalf of the peti- 
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tioner is one of technicality, rather than 
of substance. I am further of opinion 
that, having regal'd to the facts and 
circumstances of this particular case, 
there was a proper oom^iance with the 
provisions of S. 342, Criminal P. C. As 
regards ground 2, on which the rule was 
granted, it may bo observed, in the first 
place, that on reference to the judgment 
of the appellate Court it does not appear 
that the learned Sessions Judge has 
said anything about the evidence of 
Khalilur Rahaman and Chand Mia cor- 
roborating the story of the girl. This 
ground, therefore, was nob correctly 
worded. The judgment of the trial 
Court does, 'however, refer to there being 
such corroboration, and when the evi- 
dence of these two witnesses is referred 
to, it is clear that they do in fact cor- 
roborate the story told by the girl. 
There is, therotore, no substance in this 
ground. 

R.M./ji.K. Buie discharged. 
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RiNKTN, C. J. AND C. C. GHJSK, J. 

Satija Banjnn Bahhshi and another — 
Accused — Appellants. 

V. 

Bmpero? — -Opposite Party. 

Criminal Appeal No. 714 of 1928, De- 
cided on 5th February 1929, from order 
of Chief Presy. Magistrate, Calcutta, 
D/. 3rd SM)bemb 0 r 1928. 

Penal Code, S. 124 -A— It is not necessary 
that rebellion of any form should be advo- 
cated in article — Government may be 
brought into hatred and contempt by abuse 
of officials. 

Ifc is not ne(*essa;ry for the purposes of S. 124-A 
that the article should advocate any form of 
rebellion. So also it is quito possible by abuse 
of Government ohicials as oflicials to make an 
endeavour to bring into hatred or contempt the 
Government established by law in British 
India: 22 Bom. 112 ani A. I. R. 1929 Gal. 309, 
Ref. [P 222 0 1] 

B. G. Chatter ji, Mrity unjoy Chatterji, 
Siiresh Chandra Talukdar, Jyotischan- 
dra Guha, Bholanath Bay and Binode- 
lal Ghrjsh — for Appellants. 

N. N. Sircar — for the Crown. 

Rankin, C. J. — In this case the ap- 
pellants have teen convicted on a charge 
of sedition under S. 124-A, I. P, G., in 
connexion with an article which ap- 
peared in the issue of 20th May 1928, o( 
a Calcutta daily newspaper published in 
Bengali and called frhe “Banglar Katha.” 
Thd translation of the article is before 
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us and it is headed '^Barbarism in the 
Garb of Gentlemanliness. ” We have to 
read the article solely from the point of 
view of seeing whether we are satisfied 
by the internal evidence of the article 
itself that as a fact the writing or publi- 
cation of the article was a successful or 
unsuccessful attempt to bring into hat> 
red or contempt or to excite disaffection 
towards the Government established by 
law in British India. It does seem to 
mo that, for the purpose of the present 
question, from the words used by the 
writer it is necessary to go into an ana- 
lysis of the phrase : 

“The Government established by *law in Bri- 
tish India.” 

Since the .case of Queen Emmets v. 
Bal Gangadliar Tilak (l) was decided, 
various changes in form and, to some 
extent, in principle, have been intro- 
duced into the constitution which ob- 
tains in British India. But we have, in 
this case, to see whether the article is 
an endeavour to express disapprobation 
against certain measures of Government 
without ^citing or attempting to excite 
hatred, contempt or disaffection or whe- 
ther in one guise or another an attempt 
to excite hatred, contempt or disaffec- 
tion*towards the Government established 
by law in British India is a part of the 
purpose of the writer. The article be- 
gins by a reference to State prisoners 
-^fid persons who have boon in prison 
under certain legislation without trial 
by the ordinary tribunals. It makes a 
reference to “living burials” taking 
I)lace every month in the plains of Si- 
i[)eria under the Czar of Kussia. It goes 
on to say that incidents of a far-away 
land are taking place daily at our own 
doors and that, while there is no Czar in 
a physical form in our country, the ad- 
ministrative system which is going on in 
place of the Czar is still more terrible 
than the Czar. I do not think there can 
be any doubt that “the administrative 
system which is going on” is a reference 
to the Government established by law 
in British India. It is not a reference 
specifically to any legislation or to the 
exercise of any legislative function, but 
the Government is not the same thing as 
the legislature and the administrative 
system in India as obtaining at the pre- 
sent time is clearly j^he object of anim- 
adversion in the article. It goes on to 

(1) [1897] 32 Bom. 112. 
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say that barbarity is going on under the 
name of civilization and all its diabolic 
cruelty is dancing under the mark of 
law ; and after that it says that more 
terrible even than the rule of the Czar 
of Russia is the administration of the 
bureaucracy in India : 

“This is tho acme at once of barbarism and 
of deceitfulness.” , 

Apart from certain exaggerated ex- 
pressions about a jail being as hot as fire 
and a reference to self-interested lying 
spies, we come to certain sentences 
which show the standpoint of the article 
for our present purpose. It says that 
eVe.n if the State prisoners had been con- 
victed after an onon trial, the writer 
would not liave approved of the sen- 
tences. The reason given is that : 

“no country has the right to fetter another 
country to aatisf} the thirst for pillage.” 

Hero we got a reference, a direct re- 
ference, to British rule at largo : 

“If the children of an enchained country do 
even take up arms for the deliverance of the 
land of their birth, even then no foreign op- 
pressors can have tho right to inflict punish- 
ment on them.” 

It goes furtlier to talk about the in- 
human opxnession of foreign rule and 
about peoi)lo having no power to liber- 
ate certain persons from tho array of the 
bayonets of a handful of foreigners, and 
it speaks of weapons, namely, the weap- 
on of boycott of British goods and that 
if it would be possible to break the 
“fangs of Lancashire” by boycotting 
cloths made in foreign countries : 

“the edifice of foreign rule would have in a 
trice tumbled down to the dust of ruin like a 
house of cards.” 

My only purjiose in making any cita- 
tion from this article is to show why I 
think that the article (which is certain- 
ly full of hatred and bitterness) is clear- 
ly directed against the Government 
established by law in British India. It 
is doing exactly what Strachey, J., in 
the case cited [Queen Emj^ress v. Bat 
Gangadhar Tilak {l)\ said must not be 
done • 

“But if he goes on beyond that, and, whether 
in the course of comments upon measures or 
not, holds up the Government itself to the hat- 
red or contempt of his readers. — as for instance,, 
by attributing to it every* sort of evil and mis- 
fortune suffered by the people, or dwelling ad- 
versely on its foreign origin and character, or 
imputing to it base motives, or accusing it of 
hostility or indifference to the welfa'^e of tho 
people,— then he is guilty under th^ section, 
and the explanation ^ill not save bim.V 

Mr. Ghat t or] i has pointed tp tis^ 
that, while the article advocates the 
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boycott of cloth, it does not in any way 
iadyocate any form of rebellion. I quite 
appreciate that, but that is not the 
charge. It is quite clear from the sec- 
tion itself that this is not a necessary 
^element in au offence under 8. 124-A. It 
lhas been pressed upon us that there are 
expressions which are to be attributed 
tc/a spirit of exaggeration and which 
may he regarded as excrescences upon 
this article. That, in fact, is true up bo 
a point, but I must point out that there 
are exaggerations in this article which 
are of thomselves clear evidence of the 
desire to bring the Government intp 
hatred or contempt. 

Wo have been treated to an argument 
on tfio strength of the Government of 
India Act of 1919 and on the fact that 
the legislative p nver in this country is 
no longer in the hands of 'lovernraent 
officials ; and Mr. Chattorji has argued 
that by the legislation of L9L9, the law 
of sedition underwent a complete trans- 
formation. His idea is that “ official- 
dom,’* bo use the word wliich ho tells us, 
no doubt quite correctly, would be a 
better translation of the Bengali word 
than the word “bureaucracy” — that ofli- 
cialdom are the servants of the people 
and, therefore, abuse ol officialdom can- 
not possibly be an attempt to bring into 
hatred or contempt the Government 
established by law in British India. I 
can only say that in that argument, Mr. 
Chatterji is gravely wrong. It is quite 
possible, by the abuse of Government 
loffioiaU as officials, bo make an endea- 
Ivour to bring into hatred or contempt 
it he Government established by law in 
{British India. There is no necessary 
equivalence between mere legislative 
jpower and the : 

^“Governmont established bv Iiw in British 
India.’» 

That is a concrete phrsae which ap- 
plies to such Government, whatever 
form that (jovernment takas, and is just 
as much applicable to it after the legis- 
lation of 1919 as when it was enacted 
years ago. 

We really, in this case, have to see 
whether, after making all reasonable 
allowances, we think it possible to bold 
that this ^ is an article whose criticism, 
however urireasonable, isf still legiti- 
mate ; or whether^it is really an attempt 
to bring into hatred or pontempt the 
Government established by law in Pr|- 


tish India. that qtl6«ltion, X can 

entertain no doubt wihatsoever that this 
article is not only on ^he wrong side of 
the line, but it is a very long way off the 
line. 

In my judgment, the sentences which 
have been inflicted are vei’y moderate 
and this appeal should be dismissed. 

C. C. Ghose, J.-- 1 agree. On a previous 
occasion, I attempted to indicate within 
what limits S. 124- A is to bo worked and 
also endeavoured to make it clear that 
criticisms of measures of Government, 
however strongly worded, provided that 
criticism itself does nob come within the 
mischief of 8. i21-A, will leave the critic 
unscathivl. In my opinion, this article 
taken as a whole, and after making all 
allowances for the enthusiasm of the 
writer goes very much beyond the limits 
indicated in my iirevious judgment in 
the case of the Kinperor v. Sati/'a Ban 
jan Bakfihi (2). I am, therefore, of opi- 
nion that the learned Chief Presidency 
Magistrate is right in coming to the con- 
clusion that this case does come within 
the mischief of 8. 124-A and 1 Ugree also 
with the leartmcl Chief Justice that the 
sentences inflicted are moderate and 
that this appeal should stand dismissed. 

n.M./n.K. Appeal difimifised, 

(•2) A.LH. 1929 Cal. SOOV " 
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(Calcutta) ^ 

Kankin, C. J., and Patterson, J. 

Bam Gnpal Gnenka — Petitioner. 

V. 

Corporatiofi of Calcutta — Opposite 
Party. 

Criminal Revn. Nos. 79-3 and 794 of 
1929, Decided on 8th August L929. 

(a) Calcutta Municipal Act (3 of 1923), 
S. 363 (2) — Onus of proving that work wa$ 
done more than five years previously is on 
owner. 

Under S. 303 (2) the question before the 
i<» no*! whether the- Corporation has 
siiuwii the date of the work being done or that 
the date was within five years of the institu- 
tion of the proceedings but whether the owner 
has established to his satisfaction that tho 
work has been done more than five years pre- 
viously, (P 223 C 2] 

(b) Criminal f. C., S. 200 — Complaint foi 
demolition of structure by building -sur- 
veyor of Calcutta Corporation is complaint 
by' public servant and he heed not be ex* 
emined. 

Under the Calcutta Municipal Act any 
Municipal officer is a public servant oud apart 
altogether from any express provisions,, a com* 
plaint for demolition of structure made by a 
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buildings-surveyor of* the Goroporation is a 
complaint by a public servant in the discharge 
of his ofiicial duty and^ he need not be ex- 
amined as to the complaint when lodging it, 

, ^ [P 223 C 2. P 224 C 1] 

(c) Calcutta Municipal Act (3 of 1923). 
S, 557-A (4) — Effect and Scope enunciated. 

The effect of Cl. (4;, S. 557-A is this that 
between August 1920 and August 1927, in a 
proceeding for domolifcion of atructuro under 
S. 303 even although five years may have ex- 
pired, a legal proceeding would have been com- 
petent because the clause was iiitonded as an 
extension of limit in view of th‘i fact that legal 
proceedings had not boon possible effectively 
for soma considerable period prior to the 
amending Act. The clause does not sav and 
it does not moan that no legal proceeding 
under R. 557-A is ever to be talom altf'r the 
expiry of one year from August r.)-20. What 
it says is that if in the Act or any other law a 
legal proceeding batwtion August l'»2n and 
August 1927 would hfive been barred it is not 
to be barred until ugust 1927. Such a el.iusc 
at no time was of any use to anyone oxe-^pt to 
the Corporation, and that in a cli ‘'0 in which it 
was dobired to get in extension of some restric- 
tive period of limitation imposed by some 
other section of the Act or S{)mc other law. 

m C 2 ] 

K. N, CItaiidhari, Siwsh Ohnudra 
Talnqdar and Kanaidkan Dutt — for 
Petitioner 

D, A^ hayclA and Gnpendra Krishna 
Banerji — for Opposite Party. 

Rankin, C. J . — In iny opinion, this 
R 793, should he discharged. The 
order complained of is an order direc- 
ting demolition of certain striic- 
tures mentioned in the order under 
trie headings* (a), (I)), (c) and (d). The 
contention before us is, first, that so 
far as (d) is concerned the rule is not 
pressed. So fai* as (c) is concerned, it is 
conceded that thei’e is some evidence 
before the Magistrate to show that the 
structures were raised within five years 
from the date of the jn’esent proceed- 
ings. So far as (a) and (h) are con- 
cerned, the contention of the ioarned 
conrisol on behalf of the applicant is 
that there is no specific evidence on the 
Iiart of tlie Corporation to show that 
these structures were erected within 
five years of the present proceedings 
and that the Magistrate should have 
been satisfied with certain evidence 
called by the owner to the effect that 
the structures were erected* more than 
five years from the date of the proceed- 
ings.’ Another ground is taken to the 
effect that the whole proceedings be- 
fore the Magistrate y^ere bad because 
they were instituted upon a complaint 
made by Mr. C. K. Chatterji and that 


und^r S. 200, Criminal F. C., it was 
necessary that Mr. Chatterji should 
be examined, and on this point refer- 
ence has been made to a decision 
of this Court in the case of Amhica Pro- 
sad V. Corporation of Calcutta (1). 

As regards the question of the age of 
the structures the provision of the Cal- 
cutta Municipal Act is clear, Sub-S. (2), 
S. 363 is as follows ; 

“ Notwidhstancling anything contained in 
sub-S. (1), no [)rocccding shall be instituted 
thereimder in rcspi’ct; of any work which has 
beon done more than five years before the 
institution of such prooecedings, provided that 
the onus of proving th:tt tho work was done 
mere than fivi‘ voars provionsly shall lie on 
the owner.” 

Under this provision it is claimed that 
the question belovo tho T^lagistrate was 
nob wliother the (.■orpov.i.bion had shown; 
tlie date of tho work ])oing done or thati 
tho date was vvithiu live years of tlie! 
institution of the j>V')c6(idings but wlie-i 
fchor tho owner had established to his' 
satisfacjtion that the work had been 
'ione more than five years previously. 
Tho Magistrate had dealt in a most 
painstaking fashion witfi this question 
and he has given very good reason, as it 
seems to me, for refusing to be satis- 
fied with the evidence of the owner to 
the effect that the work was done mdie 
than five years from the date of the pro- 
ceeding. In ray judgment, there were 
materials before him which entirely justi- 
fied him in finding, as he has in fact 
found, that tlie structures in question 
wore newly made in 1923-24 and, there- 
fore, are within tlio period of five years 
prescribed by the section wliicJi I have 
just referred to. 

On the question whether tho jiroceed- 
ings are bad by reason tliat tho com- 
plainant was not examined under S. 200, 
Criminal V. C., the Magistrate contends 
in his explanation, first, that the Magis- 
trate in a case of this sort is not acting 
with a complaint under the Criminal 
Procedure Code at all. Whether that 
view be right or wrong 1 do not require 
now' to consider. What the Magistrate* 
says is that even if this be ^taken to be 
a complaint under tho amended Crimi- 
nal Procedure Code there is no need 
any longer to have tho complainant ex- 
amined when a complaint is filed by a 
public servant acting in the discharge 
ef his official duties. Under the OaK 
cutta Municipal Act any MunicipaV offi- 
(1 ) A. I. B. 1928 Cal. 3. 
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oer is a pablio servant ; bnt, apart al- 
together fron? any express provision, it 
jappears to me plain that if the docu- 
iment referred to is to be treated as a 
complaint it is a complaint by the 
Building Surveyor of the Corporation 
[acting as a public servant in the 
discharge of his official duties, 
r. For these reasons, it appears to me 
that this rule must be discharged. 

This B. 794 has been obtained at 
the instance of certain occupiers of the 
premises referred to in the previous rule 
and the only additional ground which 
requires to be considered is this : It 
appears that these occux)iers were maSe 
parties to the Magistrate s proceedings 
on J7th January 1928. The contention 
is that under the amending Act 5 (B. C.) 
of 1926, Cl. (4), S. 557- A, Municipal Act, 
puts a limit of one year fi'om the date 
of the commencement of the Act to the 
time within whicli proceedings may be 
taken in such a case as this against a 
party. When one cotnes to examine 
01. (4), Sr 557- A, one finds that its real 
meaning is as follows ; Wh(^n the Cal- 
cutta Municipal Act of 1923 was first 
passed it contained, as afterwards ap- 
peared, insullicient provision for a case 
in which prior thereto an authorized 
structure had been erected and certain 
proceedings taken before the General 
Committee of the Corporation. The 
new Act applied very well to cases 
which arose after it was passed but 
there was no provision whicli enabled 
cases which had occurred and been in 
part dealt with prior to the passing of 
the new Act to be dealt V 7 ibh under the 
machinery of the new Act. The object 
of Act 3 (B. C.) of 1926 was to enable 
the new machinery to be applied co 
cases which had arisen prior to the pas- 
sing of the Act of 1923. But between 
the date in 1923 when the Calcutta 
Municipal Act was passed and the date 
in 1926 which this amendment was made 
there was no valid or effective process 
•for taking action with reference to cases 
of work done prior to 1923. The law 
^eing put of action for a certain period 
it was provided by Cl. (4), S. 567-A as 
follows : 

Notwithstanding anything contained in 
thhi Act%o>^ in any other law, a suit or le^al 
fiiMsedlAg under this section may be ! institu- 
te# jil tune within one year from the Com- 
^eUcetn^f Pi the Calcutta Municipal (Aipand- 


We are dealing ^ith a limit of five 
years. vTbe present applicants were 
made parties to the proceedings on 17th 
January 1928, and unless they show 
that these structures were erected be- 
fore 17jth January 1923 they do not 
show that they are protected by any 
time limit imposed by the Act. The 
effect of Cl. (4) to which I have referred 
is this that between August 1926 and 
August 1927, in a case such as this, even 
although fivc^ years had expired, a legal 
proceeding would have been competent 
because the clause was intended as an 
extension of limit in view of the fact 
that legal proceedings had not been 
possible effectively for some consider- 
able period prior to the Amending Act. 
The clause does not say and it does not 
mean that no legal proceeding underj 
S. 557-A is ever to be taken after the' 
expiry of one year from August 1926. 
What it says is that if in the Act or any 
other law a legal proceeding between 
August 1926 and August 1927 would 
have been barred, it is not to be barred 
until August 1927. Such a cjjiuso at no 
time was of any use to anyone except 
to the Corporation, and that in a case 
in which it was desired to get an exten- 
sion of some restrictive j) 0 riod of •limi- 
tation imposed by some other section of 
the Act or some other law. In this 
view of the moaning of the section, it is 
unnecessary for me to examine furthd 
into the objection taken in this case. 

The Magistrate has in his explanation 
contended that : 

“ the Corporation does not proceed against the 
tenants. It is only the Magistrate who has 
to hear the tenants under Act 3 (B. C.) of 19‘23 
as well as Act 3 (B. C.) of 1889. The notice on 
the tenants can be issued at any time before 
the disposal of the case." 

He goes on to cite a ruling of this 
Court to the effect that the law does 
not require specifically that a notice 
should be served on the occupier and 
that it is for the occupier to move the 
Magistrate. Whether there is anything 
in this contention or not, the ground 
upon which this rule was granted is nob 
made out. Tbe ground was that the 
order was boirred by limitation under 
S. 567-A. In my opinion, therefore, this 
rule must be discharged. 

Patterson, J.— 1 agree. 

v.b,/k,K. Buies discharged. 
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** Now it will be observed from the opening 
words of the section that it is really an excep- 
tion to the sections ixnmediatclv prccoding it 
and which prohibit the use b> tno prosecution 
against the accused person of a confession 
made by the latter under certain speeided oir- 
cumstances. In its inception, therefore, this 
section is intended to enable the prosecution 
to prove against the accused a confession made 
by him, provided the conditions laid down 
therein have bean complied with. The condi- 
tions are (a): that in consequence of tho infor- 
mation given by the accused portion som^ 
** fact " is discovered, some fact or oiurse 
which is relevant to the issue Involved in the 
case, and (b) that only so much of the in- 
formation given by the accused is provable as 
relates distinctly to the ** fact *’ thereby dis- 
covered. Within these limit itions the prosecu- 
tion is entitled to prove against the accused a 
confession made by him to a police odlcer or 
wnile in police custody. The reason for this 
exception to the general rule is that there 
exists in such a case an indopandent circum- 
staitce which provides a reliable test of the 
genuineness of tho confession that is to say, 
the discovory of a relevant fact. Wo are, how- 
ever, on the present occasion concerned with 
the extent of the second limitation mentioned 
^^ove. The question is, bow much of tho in- 
formation given by the accused in this case 
relates distinctly to the fact thereby discovered 
such fact being the dispoasl or possession of 
stolen property by the prisoner, i n my opinion 
the prosecution is entitled to provo the whole 
of the information which relates to the fact 
discovered; iu other words, tho entire state- 
ment made by tho accused which enabled tho 
police to discover the fact and to connect or 
identify tho same with the crime, is admissible 
against the accused/* 

Section 27 is, bow ever, not intended 
to let in a confession generally but only 
such particular part of it as set the per- 
son, to whom it was made, in motion and 
led to his ascertaining the, fact or facts of 
which he gives evidence: Empress v. 
BaH hal (1). Per Straight, Offg. C. J., 
cited and adopted by Norris, J,. in Adu 
Shiidar v. Queen Empress (17). As the 
discovery intended by this section is: 

'*The physicat act of finding upon search or 
inquiiry soma thing or matbrlal fact, the exis- 
tence or tha exact, locality of which whs -un- 
kncvpi tilt then ; vide ^oodrofie and Ameer 
Ali*« BMdSnee Acti P* 7th Bd/* 


the finding oi the thing proves tha** 
the information is true and not fabrica- 
ted. And this coriwctness of the ac- 
cused’s statement is the ground of its 
admission which is an exception to the 
general rule. The statements admitted 
by the section are statements preceding 
finding upon such inquiry, for the faqt 
must be discovered in consequence of the 
information disclosed in the oonfession, 
but whether discovered by the recipient 
of the confession or by someone else is 
immaterial. There may be cases in 


which a fact is discovered, partly on 
information furniaha|y||g|||^ and 

partly by his conduC^^^wHn the dis- 
covery is wholly due to his conduct, 
proof of that conduct alone would ap- 
pear to be relevant, and not proof of bis 
confession: see Principles of the Law as 
to Admissions and Confessions by H. A. 
Bose, I. 0. B., p, 35. 

The exposition of the law in Harnam 
Singh v. Emperor (8), was not accepted 
as correct by another Bench of the High 
Court (Harrison and Dalip Singh, JJ.) in 
Karam Din v. Emperor (18) and so 
when the question again cropped up 
before their Lordships of .the Lahore 
High Court (Tek Chand and Agha Haidar, 
JJ.). their Lordships referred the follow- 


ing question to tho Full Bench; 

is being tried under S. 802, 1. P, 0., for 
having committed the murder of B, who i« 
proved to have suddenly disappeared from hlS 
house and whose dead body was recovered from 
a well two days later. At the time of hU dis- 
appearance B was wearing certain ornaments, 
but these ornaments wore not foupd on his ^ 
body at the time of its recovery from the 
Poring the investigation A is elided to ha? 
made a statement to the polios in thsli Isnu ' 
**X had removed the karas, had jpish^hslw 
into the wall, and had pledged the karai wltp^ 
Allah Din/* and in conseqiteime of the 
mation so received the kame were re 
from Allah Din, which were fAwittfiedl 
worn by B at the time of hts ipmo 
the whole w wy 
meat B4nitMlble«g%t«uk 4 







' 4«a(M Act, mi 4 U tho lal^er, how aQ^||* - 

thA Fall Bench h4ld ajul ainiwefced 
the Waveo®® fey Bayttg: , * 

‘‘that th^ ftatemeat that the ao<^s^ had 
tolsdoad with Allah Bin, thehantf «M>«i>q[a(hitly 
ntooveted from the lattCt ie admietl)^ ander 
. S. 37, Bvidenoe Act, but that the test of the in- 
oiiniiDating statement cannot be , teeeived in 
evidence.” 

(Fforde and Jai Lai, JJ., who had de- 
' elided Harnam Singh v. Emperor (8), 
dissenting and holding that the infer* 
ination “I had remoT^ the karas and 
had pledged the karas with Allah Din” 
may be proved while the statement “had 
ptished the boy into the well” is not 
admissible). - 

Thus, so far as ’His Majesty's Hig h 
Court of Jndioature at Lahore is concern- 
ed the matter has been settled that the 
statement made by the accused cannot be 
proved in its entirety but only to the 
extent of the irreducible minimum in 
consequence of which some fact or tangi- 
ble thing is discovered or'reoovered. Vide 
opinion of his Lordship, Sir Shadi Lai, 
C. J., ndo^^h^he Full Bench. 

The fa^lMiliPlIlifefifaing is discovered 
in consequence of the information elici- 
ted in the confession, however induced 
and under whatever circumstances made 
is some guarantee of its truth and the 
im portant point is not so much what iu- 
fonaation the accused gave, but what 
fact was discovered in -consequence of it. 

. Indeed this confession is partially admit- 
tsd ^ the principle of S. 9, Evidence 
Act, "‘as “necessary to explain or intro- 
-Auoe a relevant fact” viz., the discovery. 
The discovery does not guarantee the 
truth of..the confession as a whole, it 
only ^yes a certain guarantee that the 
part of the confession which distinctly 
redoes to it, is true. As remarked above 
the section was not intended to let in a 
confession generally but only such parti- 
cular pert of lias set the person to whom 
it was made, in motion, and led to his 
ascertaining the fact or facts of which 
he gives evidence; the discovery also 
,^6tbethe result oii the information 
4^d the test of the adrnh^feHitjr of vthe 
,m|oi^tion has been hi^ to'-hei - "Was 

Jtaot discovered by 'reason olth^ in- 
'Is^iatirnh and bow mneh dt : Infor- 
ma||oairisObe inrmediate.O«ntO';ol'\f^^ 

tl|h ifeOs hhe hhtniMote 'Oanto-hii 

ilte, 

There' 'no- 


^Abtiobbs 

saying that it must beObe dire^. .feOnSe 
of the discovery. 

Their Lordships .oHbC BombSifr High 

T. u" t.'w-'-: 0o'4f4;: (Fawcett, O.J. 
^^mbay High and Madgivkar,* J.) in 

Shivabhai Bejdhatbh^i 
V. Emperor (15), held that a statement 
made by an accused person while in the 
custody of the police to the «ffect^ that 
he had burnt the deceased’s clothes, and 
would point out where he had done so, 
is admissible in evidence under 8* 37, 
Evidence Act, on the discovery of the 
clothes in the place pointed out. 

The High Court of Patna (Mulliok, 
0. J., and Wort. J.) 
Patna High Court in Lalji Dusadh V. 

Emperor (16), held 
that where, in answer to the investiga- 
ting police officer, the accused stated 
that he threw the weapon with which 
he assaulted the deceased at a Certain 
place, and the weapon was discovered as 
the result of that disclosure, the state- 
ment consisting of the assertion that the 
weapon had been thrown at a particular 
place and that it was the weaipon with 
which the offence was committed was 
admissible in evidence under S. 27, 

In Sogaimuthu Padayachi v. Emperor 

, (14), the whole of'the 

Madras view. , . , - 

prisoner s statement 

"'properties stolen from the mutt were 
buri^ by me and others in the CauvezY*^ 
Bank” was held to 'be admissible in evi- 
dence against him. Wallace, J., ob- 
served: 

*'The essence of the section is that the state- 
ment made by the accused must be a confessioa 
i. 6., an admission or statement suggesting aa 
inference of guilt is to be excluded and only 
words, which directly disclose where the pro** 
perty is, are admissible, then the section has no 
application. It is clear that the Court Is sot 
entitled to separate* up the actual words used 
by the accused, which led to the discpvery. of 
the property, strike out some words here and 
admit some words there. So much of ^the 
statement, as was the immediate cause of,, the 
discovery, is admissible. In this case, if the 
property was discovered in a particular place, 
because the accused said, buried it there.** 
that statemsut is certainly admissible,** 

Spencer, Offg. 0 J., was of the apinioo; 
**But if the accused did use the |!tord|L tlMW* 
they ere parts of the sentence ^ Wimib Ife 
geve ielorxnetion which led , tor the iftlsciovei^ 
ol t|^ et^en property ^ and parts ^ 

hi exiatiM so as to Sve thif.;;#!^. M' 

«i,I.,vrasal9Ciii$!i<ihAf . 



Sitkhftn 
peror (19). 


V. Em- 


two 

I’tha whok of thU stat'&ment made by fcbe 
piiBOner was admissible under S. 27, Evidesea 
Act.” f 

These deoisionts of the Bombay, Patna 
and Madras High Courts purport to 
proceed upon an interpretation of the 
section to which its wording naturally, 
on a wide construction of its terms leads. 
As Cecil Pforde, J. remarked in Harnam 
Singh v. The Crown: 

**The Indian Evidence Act in express terms 
puts the law on the subject on a wider basis, 
than does the common law in England.” 

This is also after the American prac- 
tice, for; 

** In America the tendency of the Courts 
appears to be to admit the whole confessional 
statement, once it has been proved that some 
relevant fact has been brought to light in 
consequence thereof ** ; see Wigmore on Evi- 
dence.” 

There is no recent English authority 
on the subject “ probably due to the fact 
that in England the question now very 
rarely arises. ” And as his Lordship, 
the Chief Justice of 
the Lahore High Court 
(Sir Shadi Lai) ob- 
served: • 

In determining the question referred to us 
we cannot derive much assistance from the 
English Law. There is no statutory provision 
in England dealing with the subject of con- 
fessibne and the common law does not prohi- 
bit the reception in evidence of a confession 
made by an accused to a police officer or whilst 
he is in the custody of police. A confession 

inducement, threat or promise is, however, 
^Fnadmlssible, Unless it is confirmed by the dis- 
covery of property. The rule as laid down in 
12, V. Warickshall (6), to the effect that only 
the fact discovered could be given in evidence, 
but the incriminating statement improperly 
obtained was wholly inadmissible, even though 
the fact was discovered in consequence of that 
statement. But in subsequent cases this rule 
has been relaxed in favour of the prosecution. 
In V. Gould (7), in which a lantern was re- 
covered in consequence of information impro- 
perly obtained from the prisoner, Tindal, C. J., 
admitted the statement that the prisoner had 
thrown a lantern into the pond, on the ground 
that the words used with reference to the thing 
found ought to be given in evidence but he 
excluded the rest of the confession. ” 

The learned Chief Justice proceeded 
to remark: 

” The judgments of the English Courts are 
not easy to reconcile, but the rule followed in 
the later authorities appears to be that so much 
of the inadmissible conlession bs relates strictly 
to the fact discovered in consequence thereof 
may be given in evidenoe, but independent 
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vited by the learned counsel on both sides, die* 
close a complete unanimity as to the extent of 
fdie information admissible iif evidence under 
27« The consensus of judicial opinion is, 
however, in favour of the view that the section 
allots only so much of the information as 
leads directly and immediately to the discovety 
of a fact, but the portion of the information 
which merely explains the material thing dis- 
covered, cannot he proved. This rule is not 
only warranted by the language of the sectiqn, 
which embodying as it does, an exception to 
the general rule against the admissibility of 
confessions, must receive a strict construction 
but also conforms to the principle upon which 
the exception is founded. ” 

“ The real difficulty arises in applying the 
test to the facts of a particular case. To illus- 
trate this difficulty I may mention a case in 
which the admissible portion of a confession is 
so mixed up with the inadmissible one that 
these two cannot be separated without modi- 
fying the language in which the confession 
was made by tbe accused. In cases of this 
description, which have led to a divergence of 
judicial opinion it has been laid down In some 
judgments that the whole of the statement can 
be given in evidence, and that it is not compe- 
tent to the Court to split up the language used 
by the accused in conveying the information, 
to strike out some words which are objection- 
able and to admit only those which relate 
strictly to the discovery* ” * / 

*' There is considerable force in this argu* 
ment, but I do not see why the protection 
thrown round an accused person by Ss. 24, 25 
and 26. Evidence Act, would be dependent 
upon the ingenuity of the police officer or the 
folly of tbe prisoner in compcsing the sentence 
which conveys the information. Suppose a 
prisoner on being asked about the weapon of 
offence says : ” 1 buried a hatchet in my field. 

1 killed A with it. ” Now, it is indisputable 
^hat the recovery of a hatchet from the field 
^^nders only the first part of the statement 
j^^missible, and that the second part cannot be 
,en in evidence. But, if the police officer 


verts tbe two sentences into one and repre- 


etateme 
mnrt be 


made at the same time. 


Salutary rule. 


Nor db the jndgi^Ats of the High Courts 
in Indie, to yhich buy attention h as been in- 

^ %iid the ; snbstanfe ^ af . 


giv 

^^^ts the accused as saying “ tbe hatchet, with 
^^ich I killed A, I buried in my field, ” then, 
/^ording to those judgments, the whole of the 
P^ove statement would be admissible. ” 

The admissibility or otherwise of the in- 
rmation must depend upon its intrinsic Cha- 
'oaoter, and not upon the manner in which the 
^Sentence conveying tbe information is framed 
by the police officer or the prisoner. It would 
be unreasonable to suggest that a statement, 
which could not be received under S. 2T, if it 
were placed before tbe Court in a separate eellr 
tence, should be let in as soon as it ie amalga* 
mated with the admissible statement. ^ 

termining the extent of tbe statement, 
should be provable on the gtound el ite beiil][( 
tbe proximate cause of the discovery, the 
Courts must have regard not, te the compoeitioa 
of the sentences in which tihe etetemei^t i4; 
couched but to its substanci^ ** . /; " ' 

Thus the salutary rule A^ueiblfi' 

'the abb^e ^statinglili;'' 
of the IbVr lB''tlntlk5^^' 
iotrioeie ' ' ftll 




'"iiismxitxs 




iho prisooer with riafw^ttee 
:kd:^4i#<Knr«:^ ard alopd to btt looked 
toy ood judioiali opinion in the Highest 
Obtttts in India will natnn^ly Jmep 
eoattantly veering round id all probabi- 
lity as near as may be to this view ; 
snoh will be the case, however, so long 
M there are no legislative changes of 
shbstance or principle effected in the 
language of the section which, as it at 
..present stands, though in the words of 
Straight, OSg. G. 3., in ‘Empress v. 
Babulal (l) “ with the deepest respect 
for the learned authors responsible for 
the shape given to the section ’’ is not 
as happily drawn as it might have been 


yet is not te^ easy to iipprbvd : ppion: 
And there ate not gqjng to be made any. 
drastic changes of snbitance or principle 
in the section at the bands of the legis- 
lature in India so long as the roles of 
evidence in the juristic system of civi- 
lized and enlightened states remain 
what they have been so far and which 
have sprung intc existence as the out- 
come and result of long standing ex- 
perience, strenuous labour, close thought 
and penetrating legal insight and un- 
divided attention and application on 
the part of eminent Judges and Jurists 
brought to bear on the subject. 


Canon Law and a Registrar Marriage 

BI 

A. Philippe Fonseca. 


Becently in the case of Saldanhay. 
Saldanha?^ Blackwell and Eemp, JJ., of 
the High Court of Bombay decided an 
important point of law with regard to 
Oatholics, and incidentally all those 
who are bound by personal law, viz., 
Hindus, Mahomedans, etc. They had 
to consider S. 88, Christian Marriage 
Act. 15 of 1872, which reads as follows : 
“Kothing in this Act shall be deemed to vali- 
date acy marriage which the personal law ap- 
plicahlo to either of the partisa forbids him or 
her to ent jr iuto." 

They held that the Code of Canon law 
is the personal law of the Catholics but 
as the section uses the word, "forbids," 
and'as there is no canon in the code 
that pointedly prohibits a civil marriage 
0 at|) 9 lics are not prevented from mar- 
rying before a marriage registrar, if 
they so choose. For non-Gatholics this 
ruling' is important in this way. The 
Act in S. d refers to “ one or both of 
whom is ojr a^e a Christian.” Thus 
8. 88 of the Act applies to Hindus aud 
Mahomedans. According to the Judges 
the Courts will, recognize Hindu aud 
M^ahomedan Law as their personal law 
.as far as the essentials bf a contract of 
.iptarriaM are concerned. 3u;t if, it is 
...liNt^dra therein that a jpcUglhns . cere- 

M fiessential to ; 'tne vaUdi^ of a 
, .such . a rule '.WiW polVheen- ' 
jai...i!ela{ei^'ltoft’ mere mp%.of 
f^m.'. Cop^u^ly, a l|jindu ovL'Ilahn- 
medap.Can ,i*iatTy/b^ore’'a .'marribg^^^re* 

■ - le iC SAi' '. ■' 


gistrar, and be legally bound by it, un- 
less there is a direct, express and clear 
prohibition of such a marriage which is 
doubtful. Thus, this decision has to be 
carefully considered by all. ^ 

This case really raises an interesting 
and intriguing question of law, and I 
propose to deal with it as shoit\y as 
possible. I take the liberty of doing so 
with the greatest respect to the learned 
Judges. All the parties in this case are 
Boman Catholics and Goans or IndiSin^ 
Christians. The facts are as follows ; 

Mr. A married Miss, B before the mar- 
riage registrar secx’etly, and did not go 
through any religious ceremony as men- 
tioned in the Canon law. They did not 
thereafter live as man and wife. Then 
Mr. A got engaged to Mus, C, who was 
probably unaware of a previous marri- 
age, and married her before a person 
who liad received Episcopal Ordination^ 
a Catholic priest as required by Canon 
Law. Thereafter, they lived as man and 
wife. A was prosecuted and tried for 
bigamy, but was acquitted by the Ses- 
sions Judge. B also filed a suit against 
A and G for declaration and /resti- 
tution of conjugal rights. This suit 
was { decreed by Kemp, J., (now 
Sir N. W.)/ Government appealed 
against the acquittal, and tjiie defen- 
dants against the decree.' Inupealthe 
respondent vraa found guUty IM the 3e^ 
er^ of the lower OdnH ^as eodfirmed. 

As I am not coneeMed ' ^ 
\eMminal appem partidnlariyi wili re^ 
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^strict myself to e few words. Taking 
Oanon Law to be a foreign (or speeiall 
law, proved as a fa)Q{t by an expert and 
exhibited probably under S. 38, Evidence 
Act, it can be argued that if it is a i^uestion 
of fact, no offence has been committed 
because under S. 79, 1. P. 0., a ''mistake 
^ fact** is condoned. On the other hand 
if it is argued that it is a matter of law, 
then the Canon Law as the personal law 
•ef the Catholics may be said to be in- 
corporated in the Act by S. 88, thus, it 
is law, and the accused is "justified by 
law.** Apart from "the no trace of good 
iaitb," on the interpretation general, 
^previous to the judgment. Catholics bona 
fide believed the law to be as stated by 
Bev. Fr. Fortuny S. J. and acted on it. 
'Therefore, the accused might have been 
^iven the benefit of the doubt, as the 
•case was practically one primae im- 
pressionis. But the judges'appear to 
have rejected the latter argument. 

I now come to the civil appeal. 
Though Blackwell, J., has expressed him- 
self very guardedly, in his judgment yet 
indubitably he appears to have held: (a) 
that Canon Law is the personal law of 
the Catholics, (b) that the lex domicilii 
■does not arise (otherwise it would have 
been useful), (c) that 8. 88 applies to 
the essentials of a marriage 'contract, (d) 
that the marriage is not valid by Canon 
t^tW . (e) that the Act refers to forms, 
£nd (f) that part 6 alone of the Act 
does not apply to Catholics. Kemp. 
J,, agrees with him, hut the following 
■remarks by him are worth noting; (a) "I 
* think it was probably the intention of 
both to go through a religious cere- 
mony’* (b) no need to discuss Canon 
Law prior to 1918, and (c) "I think the 
abidenoe before us supports this con- 
itention** an entire nullity.** Further, the 
Sessions Judge has not been overruled 
«n the following points expressly: (a) 
that "it is impossible to split up the law 
of marriage**, (bX that "the law that 
governs prohibited degrees governs also 
the validity** and (c) that ^Oanon Law 
defines valid marriages.** Keeping the 
above in mind I proceed to consider the 
•questions whether Canon Law forbids a 
oivil marriage, whether S. 88 applies to 
;forms, .whether the other parts apply to 
<3atboUcs, whether the English decisions 
•are relevanti and wbisther "invalid** is 
as good as "forbidden.** 

.Th^ ieonied Jttdg^ have based their 


decision on the apparently subtle dis- 
tinction between "invalid** %nd "forbids** 
this, is the sole point. The judgment is 
in accordance with Anglo Saxon juris- 
prudence which has turned away from 
the continental juristic thought. Canon 
Law is a product of the continent of 
Europe. In this case instead of inter- 
preting the Code as a Latin jurist would^ 
we have a continental system of law 
interpreted according to English notions 
and school of thought. Therefore, I may 
bo permitted to say that this important 
case discloses not only a point of ]^Oon- 
flijt of Laws** but also a point of "Con- 
flict of Thought.*’ Bightly or wrongly, 
the impression left on one is that the 
Judges grant a great deal of the premi- 
ses, but fight shy of the conclusion on 
account of the system of law they re- 
present. That according to me is the 
one and only explanation of judgments, 
otherwise brilliant and lucid. 

All the English decisions cited are 
distinguishable and in my humble opi- 
nion do not support the findings arrived 
at, if viewed as stated above. On the 
contrary the foreign Court decrees, ad- 
verted to therein, express the law 
correctly as applicable to India : vide 
para. 3 supra. I distinguish them on 
the following grounds: (a) the marriages 
were generally celebrated in England ; 
(b) the English principle emphatically 
was that the lex loci contractus was 
binding on the parties ; (c) one party or 
both were Englisli or wore residing in 
England at that time or had expressly 
come there to marry ; (d) the decisions 
were according to the common law of 
England, whether statute or case law ; 
(e) in none of the oases, and this is the 
main point, did the "personal law** appli- 
cable and binding on the parties as 
declared by the Act in India, come up 
for discussion ; (f) in all those cases^ it’ 
was only an academic point of foreign^ ^ 
law, not binding on the Judges, as thrf* 
Canon Law, but as an acceptable or noo- , 
acceptable rule of jus gentiuni ; (g) W 
some the facts also differed. Sinoe thC' 
Beformation, the Judges and the law of 
England had designedly drifted away 
from the Codes f^lowed all over 
and therefore it is, that the rulings 
quite off the point because be/e, so ^ 
say, the Canon Law is engrafted on 
Indian System ofl^w. I might ssfipnajs- 
rise the English view in 
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Chiitp V, ChiUy (1), Engli$b' Juris- 
pniddtice'is i^ot againsfa its ow^ uationa- 
lifcy, it overrides every rule ibf ioreign 
laWt and overlooks a disability or in- 
ivaiidity and its conseQuence^ mentioned 
in a foreign system of law. 

1 will next refer to the Ghristiaa 
Marriage Act.— only so far as the sec- 
tions apply to Catholics. In Fart 1,8. 6(1) 
refers to a person who has received 
episcopal ordination marrying persons in 
accordance with his ceremonies, and 
S. 4 declares that a marriage solemnized 
in contravention of S. 4 is void. The 
re^t of, the . part does not. apply to 
Catholics, as it refers to licensing of 
ministers and marriages. Part 2, time 
and place does not govern a Catholic 
priest in terms of the proviso. Part 3 
again will not apply to Catholics. It is 
worth noting that it refers to a minis- 
ter licensed. under the Act, not episcopally 
ordained: vide 8. (5) (a) minister licensed. 
Even otherwisoy.a Catholic priest with 
reference to this part is exempted from 
the penalties (cf. 8. 73) and consequently 
itssobservance. Part 4, registration, a 
Catholic priest by 8. 20 has to follow 
the form prescribed by his Bishop. The 
“shall'* is mandatory. The rest of the 
part does not apply. I leave part 5 for 
discussion last. Part 6, Native Christi- 
ans, does not apply to Catholics (vide. 8. 
65) except as to the keeping of a regi- 
ster book, extracts, and allowing sear- 
ches and copies of entries. Here the 
exemption is express but elsewhere the 
same effect can be gathered from the 
sections, mentioned. It is unnecessary 
to refer to part 7 penalties, except that 
.8. 66 refers to the oath as required by a 
Church. Part 8, miscellaneous, contains 
the last and notorious 8. 88. I will 
consider part 6 now. In this part, Mar- 
riage Begistrar, 8. 44 refers to S. 19, but 
for Catholics this will be according to 
the Canon Law, (Vide part 3 supra.) 
Supposing a Gc»n is a Native Christian, 
under S 59 registration must be in ac- 
ct>rdance with 8. ^7,, which does not 
apply to Catholics. (Vide part 4 stf^ra.) 
S.^65 declares that “nofebingl 
talned shall invalidate aiiit 
04»lebrated between ^nan, Oatholiei^ 
provisions w.fiart 5, 
25dt;186t previcns 

1866.*' I spelik td Iwree^c^ Jej:' 

Act, 25^the se wews refer to 


without priests and ^eeificaily to may- < 
riages before 23ri^ February 1665. If 
part 5 of Act 15 of 16^2, applied there- 
after this was unnecessary because by 
8. 2 of Act 15 oMS72, the previous Acts * 
were repealed “so as not to invalidate 
any solemnised marriage,, and all licensea' 
granted and things duly done shall be 
deemed to be done under this Act.'* 
This taken in connexion with the 
frequent reretition of tho words in the 
Act “rules, rites, ceremonies and 
customs of a Church" not as the judg- 
ment might show only the essen- 
tials of a contract of marriage but even 
a meio matter of form is recognised by 
the Act. Why should it not support 
the conclusion that part 6 does not ap- 
ply to Catholics, when the Latin Code 
provides for the priest as an essential: 
vide infra. According to me, therefore, 
the Code of Canon Law supersedes the • 
Act., 

It is admitted that the Act governs 
forms and forms only. If that is so,, 
how can 8. 88 refer to an essential and 
be an exception to the Act, when it is 
not expressly said so. 8. 88 must con- 
sequently refer to forms. According to 
para 10 below and Canon Law, form^is ana 
assential, but, even otherwise the Act 
will not validate what Canon Law says 
is invalid. The preamble supports the 
finding as to form. The distinction^j^ 
wrong on another ground. S. 88 reads as 
follows, “nothing in this Act shall be 
deemed to validate any marriage." This^ 
can mean only the form of marriage. 
To say “essential to marriage" does- 
not make sense and requires an 
additional clause. As the Bessions^^ 
Judge puts it so neatly *'it is im-- 
possible to split up the law as to mar-^ 
riage." In England this splitting up ia 
done by the Common Law. It is not da 
in India. In the Canon Law there is na 
splitting up, and that is the Law. In 
Hindu and Mahomedan Law, form is a. 
part of their personal law and is binding . 
on them. The Courts enforce it as such. 
Why this distinction with Catholics f 
The “which" in the section relates to^' 
“marriage," It can only mean “which ^ 
form of marriage," and not “whiffa essen^- 
tial or substantial requisite 6l^ matri-^ 
To supply a casus like 

tito fonzuer, is permissible m re^ 

liiied to forms. The seotiou ^tte* 
Jtbk words “to entor tnto»“ 
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to ft con tract of “which fom 

• of marriage*’’ and not an easentiftl re- 
quisite of a marria^r This ought to be 
“the proper construwon of the section, 
:ftad it is consistent with the preamble of 
the act. 

It is the obiter dicta in the English 
•cases that are important when consider- 
ing this case, and show the true solu- 
tion of the problem. In Chitty v. Chitty 
t a case of mere disability cited by the 
respondents, Sir Gorell Barnes P. says 
at p. 82 : 

“Moreover, there is likely to be some confu* 
sion if this is not borne in mind that where 
the judgment speaks of essentials* and forms, 

’ those who decided those cases were looking at 
it from the English standpoint ; but it may be 
observed that what may be regarded as form in 
this country might in a foreign country be re- 
garded as an osseutial." 

In my poor opinion S. 88 refers both 
to forms.and essentials, but according to 
. this remark of a great Judge, in Canon 
Law the presence of an ordained priest 
will be an essential and not a mere mat- 
ter of form. The same Judge in Ogden 
V. Ogdeti { 2 ^ at p. 69 says : 

"^’there are certain exceptions, as, for instance, 
whan the lex celebrationis violates the pre- 
cepts of religion," 

but afterwards he narrows down the 
principle. Lord Stowell in Herbert v. 
Herbert (3) at p, 63 states that : 

“this is according to the jus gentium ; what- 
evej^the regulations may bo . . . if they are 
vftfCTthe oanonidhl law of the foreign country 
supports, the canonical law of this country 
must caforca it." 

This was the principle to follow and 
^give effect to in India 'on the strength 
-of the Canon Law. It the .law with re- 
gard to Catholics is the Canon Law then 
fts James, Bagallay, and Cotton, L. J., in 
Sottomayor v. De Barros (4) at p, 5 said: 

“the law of a country ’Canon 'Law' where a 
marriage is solemnisad must alone "decide all 
^questions relating to the validity -'vide Canon 
Law’ of the ceremony by which the marriage is 
..alleged to have been constituted," 

The law of marriage should not be 
split up, as the Sessions Judge says, 
“the same rule was recognized. . . nor is their 
raasoning weakened by the fact that certain ex- 
ceptions out of the rule have been generally re- 
cognised, viz., where marriages a{e contrary to 
the law of religion. . . and the settled policy of 
. the nation." ^ 

(2) [1908] P. 465^77 L J.P. 34=24 T.L.R. 94 
=97L*T.S2T. 

(3) [11^1.8 P. 68. ^ # 

15(4) [1878] 8 P.t), 1=47 W.P. 28=26 W.B. 

L,T, 415. 


Simonin v. (6) lays .dowh a-fc. p. 

102 : • ■ - , . 

This case is restricted to. certain, facts, 
but the rule remains. The policy of the 
Indian Legislature, as Lopez v. Lopez {6) 
shows, was to recognize the Canon- Law, 
and the civil marriage must be held con- 
trary to it. 

The Indian decisions are more to .the 
point on the principle that is applicable 
than the English cases which have pre- 
ferably been followed. In Lopez v, 
Lopez (6) at p, .717, Garth, 0. J. find Wil- 
son, J. said : 

“the members of the Homan Catholic religion 
are-, subject to the Ecclesiastical Law 'i^rhich 
regulates the marriage of Itoman Catholics." 

In Lucas v. Lucas (7) at p. 191, Pratt, 
J., notes : 

“ what is prescribed by the Holy Catholic 
Church for the validity of mixed marriages," 
and at p. 194 quoting an eminent writer, 
Battigan : 

“if both parties are subject to the same personal 
law the marriage will be invalid if forbidden, 
valid if allowed by that law." 

This will be more clear when I touch 
upon the words “ invalid ’’.and for- 
bidden.” In Kolandaivelu, In re (8) a 
strong Full Bench refer : 

“to the general law of the -church, which re- 
garded marriage' as a sacrament as well as a' 
contract." 

The above leads one to the conclusion 
til at the Canon Law alone applies to 
Bbman Catholics. 

It is not definitely decided whether 
the lex loci contractus in Indian or Ca- 
non Law. It appears that both are the 
loges locif though more is said of Indian 
Law... But this does not appear to be 
sound according to the English cases. 
The law of England is that the lex loci 
contractus is the only law applicable to 
the parties, and validity is governed by 
that law. In India henceforth 
essentials will be governed by Canon 
Law and the form by Indian Law a very 
undesirable state. But what effect have 
these words in S. 4 of the Act “applica- 
ble to either of the parties” and ‘ pne o|r . 
both of whom is or* are a Christian.”)!^ 
This is not the law in England (see the 
cases cited). Suppose a Catholic majrries 
a Hindu, and the Hindu pertonal law is 

(5) [1860] 29 L.J. Mat. 97=2 Sw, & Tr. 67=6 
Jur. (n. 8.) 661=2 L.T. 827. 

(6) [1886] 12 Cal, 706. » 

(7) [1905] 32 Cal. 187. * , 

(8) [1917] 40 Mad. 103q=3S, iM-LJ. UtMfcr 
M.L.W. 126=41 ta664=i(l917) 

589, , ' , ; . 
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Mftifist duoh a marriage and ihe form it» 
self, I e., forbids, the Hiodu law will 
be ettforced but not the Oahoa Xiaw in a 
similar case. The old Bnglish Law is 
Gorrect as far as OatholiGS go, when the 
validity depended on solemnisation by 
ordained clergyman. Beg. v. Milh 
is good law for Oatbolios* Bayden on 
1)ivoroe 3, Bdn. 1936 in relation to forms 
and ceremonies says at page 86 : 

“tho validity of a marriage almost entirely de- 
pends on the observanee of statutory provi* 
sions.'* 

In this case it will be the Canon Law. 
Brown and Watts state at p. 93, Divorce 

9tli Edn, 1931 : • 

“if the formal requisites are known to .both 
sidoe, the validity will depend on that.'* 

it appears from Kemp, J’s. judgment 
that the concerned were waiting for a 
leligious ceremony to be performed The 
validity muse depend on Canon Law, if 
they were aware of its provisions. 

What is the effect of ‘‘forbids” and 
“invalid ?” I will try to be reasonable. 
The learned Judges refer to valid and 
binding as against invalid and not 
binding i. e. null and void. Canon 
Law uses the one word invalid. The 
meaning in English will ^ be not only 
invalid, but also null and void or ille- 
gal. The judgments appear to show 
that the word has been interpreted to 
mean voidable which is translated in 
Latin by another word not “ invali- 
dns. ** How has invalid been inter- 
preted in India before ? In Lopez v. 
Lopez (6) the evidence at p. 716 reads 
as follows (Rev Fr. Harfford) “ mariage 
with a deceased’s wife's sister is per- 
fectly invalid unless a dispensation . . 
Cunningham, J., at p. 714 interprets 
this “ thus by the rules of the Church 
they were void. “ Garth, C. J., Will- 
son, J. at p. 732, Pratt and Mitra in 
Luoe^ V. Luieaa (7) Brooke v, Brooke 
Evergley on “ Domestic Relations and 
other authorities use invalid “ to mean 
** null and void. ’* S. 66 of the Act uses 
4he words shall invalidate any mar- 


riage as meaoiDig ** bttU and void If it 
is void it is against bw, it is illegal. Notr 
gambling oontractsrand contracts againsS 
public policy are void under the Con* 
tract ‘Act. It is nowhere said thaS* 
they are forbidden. But what is tho» 
meaning of that “ voidness./’ It meana 
it is forbidden. It is not that because^ 
they are void and not forbidden the 
Court will enforce such conti^aots. 

“ Invalid ” is used in the Code in such a 
sense. This sense or meaning amounts 
to nothing less than a prohibition* In 
the Penal Code the section only says if 
you murder you will be hanged it does 
not forbid one expressly from murder- 
ing. Therefore 1 wonder if one oan 
murder with impunity. The other words 
used along with “ invalid *' e. 

“ bound *“ must.”, etc., in the Canon law 
make it clear that the Code means to 
forbid nothing less. 

The Act recognizes custom and the 
custom based op Canon Law could be 
easily proved that since the Tametsi 
decree Catholics must marry before a 
priest and the prohibition is moro 
clearly stated there as shown by Black- 
well, J's judgment. This statement on> 
the strength of 'Canon Law is accepted* 
by Kemp, J., vide his remark “ an entire 
nullity, ” It ib also admitted that the 
Code codifies all the Catholic Law in 
force prior to »1918. Therefore, ^^e 
Canon Law must be takdh to prohibit 
in terms of the Tamesti decree. That is 
how it has to bo interpreted or custonif 
forbids it S. 112, Government of India. 
Act, is instructive on the point arising* 
in this caso : 

“ The High Court . . shall . . m mattora of 
contract and dealing between party and party 
when both purtioB are subject to the same per-* 
sonal law or custom . . decide according to that 
personal law or custom. . . '* 

The Letters Patent (Bombay) also, I 
think, support the Warren Hastings 
rule, re - personal law and custom. 

{To be Continued.) 
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(Calcutta) 

C. C. (IHOSE, J. 

On difference between 
Cuming and S. K. Qhose, JJ. 

Emperor 

V. 

Dukari Chandra Karmakar — Accused. 

Jury Ref. No. 24 of 1929, Decided on 
24tli June 1929, made by 8ess. Judge, 
Birbhnm, D/- 16th March 1929. 

^ Criminal P. C., S. 367 (5) — Court must 
consider question of sentence with refer- 
ence to circumstances and not by S. 367 
alone — Accused young and of good charac- 
ter — Provocation at unsympathetic treat- 
ment from bis murdered .wife’s relation — 
Transportation held to be sufficient. 

Apparently the provision in S. 367 (5) con- 
templates that doatii sentence is to bo passed 
as a matter of course unless there is sufficient 
reason to tho contrary. 15ut the Court must 
consider the question of sentence with refer- 
ence to the circumstances and if these circum- 
stances justify the passing of a sentence 
other flian the sentence of death, tho Court 
must pass that sentence. Therefore, in fixing 
the moasnro of punishment one is to he guided 
not by S. 367, but by various other matters, 
for instance, the enormitv or otherwise of the 
offence and the particular circumstances under 
which tha accused committed it. [I* 230 C 1] 

7>, a more lad of twenty, went to retire with 
his wife and shut himself in the upper room. 
In tho morning the door was found open and 
tho girl was found murdered. D was found 
absconding and remained hiding for some six 
weeks : 

Held : that on consideration of bis ago, good 
character, the provocation at the unsympathe- 
treatment ho had been getting over since 
nis marriag^from his wife’s relations, a sen- 
tence of transportation for life instead of 
death, would meet tho ends of justice. 

[P 230 C 1, 2] 

A. K. Dhar — for Accused. 

KhU'/tdkar, Anil Chandra Bo!/-Cho?r- 
dhry and Nirmal Kumar Sen — for the 
Crown. 

Cuming, J. — This is a case of one 
Dukari Chandra Karmakar whoso case 
has been referred to us by the learned 
Sessions Judge of Birbhum under the 
provisions of S. 307, Criminal P. C. 
The accused Dukari was tried before tho 
Sessions Judge sitting with a jury on a 
charge of murdering his wife Sakti 
Kumari. Five of the jury found the 
accused not guilty. Tho remaining 
four of the jury found him guilty under 
S. 302, I. P. C. The Teamed Sessions 
Judge apparently agreeing with the 
minority has referred the case to this 
Court under S. 307, Criminal P. C. 

I would draw #he attention of the 
learned Sessions Judge to the provisions 
1930 Cr. C 29 & 30 


of S. 307, Criminal P. C., and point out 
to him that it is necessary for him to 
state clearly what offenSe, in his opi- 
nion, the accused is guilty of. It is not 
correct for him to state that he is “ in- 
clined to agree with them.” 

The facts of the case are briefly 
these : The accused Dukari was mar- 
ried to tho deceased Sakti Kumari^ a 
girl at present some 15 or 16 years* of 
age some G or 7 years ago. It would 
seem that there was an arrangement at 
tho time of the marriage that Dukari 
should reside in his father-in-law’s 
house as a gliar jamai, and apparently 
he so remained for one and a half 
months. His lather-in-law lives in the 
village of Ptiuchpam. Api^arently, how-r 
ever, this arrangement did not satisfy 
Dukari and ho wanted to go away to 
his house which ho did. TJio girl re- 
mained with nor family while the ac- 
cused went away to tho village of 
Bamnigram some 6 or 7 miles away. It 
would seem that from time to time the 
girl did go to her husband’s house. But 
the relation between Dukari and his 
father-in-law and the girl’s aunt Rohit 
Kumari did not seem to have been very 
cordial. Rohit Kumari brought up 
Sakti tho deceased and gave Sakti her 
own ornamc-'nts at the time of tho mar- 
riage and siio refused to allow Dukari 
to take away liis wife without giving 
ornaments to her; the girl on her part 
would seem to bo unwilling to go to her 
husband’s house without ornaments. 
There was at one time a criminal case 
between the parties and a petition was 
lodged by Dukari under S. 552, Crimi- 
nal P, C., to tho District Magistrate of 
Birbhum. This matter appears to have 
been settled. The girl went to live 
with her husband for some time and then 
again returned home. On 26th Jaistha- 
1335 corresponding to 9th June 1928 the 
accused Dukari came to his father-in- 
law’s house. Tie stayed in the house 
that day and ho also remained on 27th 
Jaistha tho lOfch June. He went out in 
tho evening and returned at about one 
prahar at night, took his meal with hia 
father-in-law and then retired to rest in 
an uppur room where his wife Shafeti 
Kumari, the deceased, shortly 
him and the door was bolted. The 
morning the aunt Rohit Kumari seeing 
that tho girl Shakti did not cpme down' 
went upstair to call her. On pu&hitjg 
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"the door she found it open and on going 
inside she found the girl lying dead 
with a n.umber^of wounds on her body 
in a pool of blood. The accused Dukari 
was not there. Information was at once 
given to the thana and the usual en- 
quiry was set on foot. The accused 
Dukari was nob to be found at his home. 
Nojr was he found on search by the 
police. A proclamation was issued and 
his property was attached on 15th 
August and on 30bh August he surren- 
dered himself in Court. After usual en- 
quiry by the Magistrate he was com- 
mitted to Sessions on a charge of mur- 
der and was tried with the result thak 
1 have already noted. 

The accused has contended himself 
with the plea of not guilty. He stated 
before the Sessions Judge that he was 
innocent and he used to love his wife 
deeply and she also loved him in return 
and, therefore, it was impossible for him 
to murder her. He does not give any 
explanation why he was absconding 
from home up to- 30th August. Nor, as 
far as I can see, has any explanation 
been attempted to be given by his coun- 
sel. On his behalf it seems to have 
been urged in the Sessions Court that 
either he was not at the house of his 
father-in-law or if he was there ho did 
not murder the girl. Suggestion also 
seems to have been thrown out entirely 
unsupported by any evidence that the 
girl was of a bad character and that the 
young men of the village used to fre- 
quent the hut. I may say that there 
is not a scraj) of evidence to support this 
suggestion and to ray mind it is ex- 
tremely improper to make a serious alle- 
gation of this sort against the character 
of a dead person without any single 
scrap of evidence of any sort to sup- 
port it. 

The case against the accused Dukari 
rests on the evidence of persons who 
saw him in the village on 26th and 27th 
Jaistha and of his relations who saw 
hipa go to the upper I'oom with his wife 
in the evening and who found her body 
there early in the morning. If this evi- 
dence is believed, and I shall discuss 
the evidence later on, there can I think 
be no doubt that it was the accused 
Dukari who killed the girl Shakti when 
in addition we find that he was abscon- 
ding for nearly six, weeks immediately 
after the murder* 


On the question of his presence in his 
father-in-law's house on 26th and 27th 
Jaistha and of his g<?lng to sleep with 
his wife in the upper rSom there are the 
evidence of Manindra, Rohit Kumari, 
Aghore, Kamini and Nikunja who are 
his relations and who saw him retire to 
rest with his wife. The neighbours 
Suresh, Mohendra and Hashi Bhusan 
saw him in the village on 26bli and 27bh 
Jaistha. I have carefully considered 
the evidonco of the witnesses and I can 
see no reason whatever to disbelieve 
them or to think that they are telling 
a falsf3 story. Their evidence is given, 
as far as can be seen in a simple and 
straightforward manner and nothing 
has been brought out in their cross- 
examination to shako them. Only two 
points really remain to be considered; 
one of them arises from the evidence of 
Rohit Kumari, the aunt of the deceased 
girl. Rohit Kumari was one of those 
who saw the girl go up to the room anJ 
bolt the door. She would seem to state 
that the girl did not take any meal that 
night, while the evidence of the doctor 
was that the girl’s stomach contained 
undigested meal of rice. None of t*o 
other witne3ser>, however, was exam- 
ined on the question as to whethei; or 
not the girl did eat anything that even- 
ing. It is quite possible that she did 
eat something unknown to Rohit Ku- 
mari. ’Phe leaniod advocate who hafr 
appeared for the accused has asked us 
to hold from tiiis fact that Rohit Ku- 
mari was not observing what the girl 
'was doing. Even if that were correct 
there still rcmiins the evidence of the 
otlier witnesses who deposed to the 
events of that night. 

The next point which has been urged 
on behalf of the accused is the evidence 
of one Radha (lobinda Mandal. This 
witness was tendtired for the prosecu- 
tion and was cross-examined by the de- 
fence. His statement was that on 27th 
Jai<Atha at about I or li inahar of the 
night ho saw Dukari passing by the side 
of his house with a shirt on and an 
umbrella with liim. On being ques- 
tioned by him^ Dukari replied that ho 
went to Panchpara and was now return- 
ing from there. No doubt if the wit- 
ness was deposing to the truth this 
would be a fact strongly in favour of 
the accused person, because Bamnigram 
is at some distance from Panebpara and 
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if the accused was at Bimnigram at the 
time of the occurrence he could not be 
at Panchpara on that night at about 1 
or li prahar. It*is, however, very pro- 
bable that this witness in deposing to 
this fact was not certain of the time at 
which he actually saw Dukari or he 
altered the time in order to give evi- 
dence in Dukari’s favour. I am not 
prepared to rely upon this witness 
in the face of a number of other 
witnesses who positively state as to 
the presence of the accused at the house 
•of Manindra on the night of the oc- 
currence. 

The evidence, therefore, comes to this; 
that Dukari went to retire with his 
wife on the night of 27th Jaistha and 
■shut himself in the upper-room. In the 
.morning the door was found open and 
the girl was found murdered and Dukari 
was found absconding, and remained 
hiding for some six weeks. It is no 
doubt true that the mere fact of ab- 
sconding does not necessarily prove the 
guilt, but it is a factor to be taken into 
considei^tion. It can no doubt in some 
eases be explained. In the present case 
no explanation wdiatever has been at- 
tempted to be given. I have no hesita- 
tion in coming to the finding that it was 
the present accuacjd Dukari who had 
killed the girl Shakti Kumari. What 
was his motive or reason for killing the 
. • girl is kno^n to him and him alone. It 
may be that he was annoyed because slie 
•did not come to the Jiouse. It is al- 
ways a matter of S])cculation as to the 
motive with which any human being 
does any particular act but when the 
facts arc clear, the motivo is immate- 
rial. The medical evidence shows that 
the girl had some four wounds, three on 
the head and one on the shoulder. 
They were apparently caused by a large 
sacrificial knife which was found 
covered with blood close to the body. 
This knife was used by Manindra and 
also by the accused himself to perform 
certain sacrifices. The nature and 
severity of the wounds can leave no 
doubt whatever that it was the in- 
tention of the assailant to kill the 
girl. The first wound was an incised 
gaping horizontal wound on the right 
side of the head 3" long going right 
through the sculp and skull and reaching 
the brain ; the se?ond was an incised 
gaping wound parallel to the first 4" 


long and V wide below the first going 
through the sculp anc^ reaching and 
fracturing the skull; the third wound was 
an incised gaping wound extending from 
outer piUgle of right eye to below the 
right ear, 5" long and 2"' wide reach- 
ing bone and going through the bone 
at outer angle of right eye. Whoever 
struck these blows must obviomsly 
have intended one thing, namely, to kill 
the victim. I have no hesitation in 
finding that Dukari the present accused 
is guilty of murder S. 302, I. P. C. In 
coming to this finding I have taken 
into consideration the opinions of the 
•Sessions Judge and also of the jury so 
far : as regards the, opinion of the jury 
five of them wore of opinion that the 
accused was not guilty and the four 
found him guilty. Therefore the dif- 
ference is not very much. The learned 
Sessions Judge who heard the evidence 
and had the opportunity of observing 
the demeanour of the witnesses was 
of opinion that ilie accused was guilty. 

I now come to the question of sen- 
tence. I have given the case my careful 
consideration and I am of opinion that 
it was a cruel and brutal murder 
perpetrated apparently without any 
adequate motivo on a defenceless girl 
apparently in her sleep. There is no 
adequate reason given to me why the 
sentence of death should not be passed 
on the accused. S. 367, Cl. /3, Criminal 
P. 0. provides that : 

“if an ricons?fl is convicted of an offence 
punishable with d^abh, and the Court sontcncos 
him to any pnnishincnt other than death the 
r,()urt sliali in its iudginent state the reason 
why s-mtonce of death was not pa.ssod.’* 

Where an accused person is found 
guilty of murder tlioreforo it is clear 
that the sentence of death has been 
considered as the normal sentence and 
the sentence of tiansportation for life 
as the abnormal sentence for which 
reasons are required to be given by 
the Judge why the sentence of death 
is not passed. This was not a murder 
committed in the heat of passiou wnd 
as far as can be scon was done delibe- 
rately. The wounds show that the girl 
was attacked either in her sleep or cer- 
tainly without any warning. It ia,* 
clear that she was attacked while lying, 
down, and there is nothing whatever 
to show that they were quarrelljingy 
at the time. Obviously it is for the 
accused who alone knew the ! exiut 
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circumstances under which he killed his 
wife to show t‘he extenuating circum- 
stances for it is a fact peculiarly within 
his knowledge. It is not for the 
Court to presume such circumstances. 
It may be that the accused was at the 
time labouring under a grievance, viz,, 
that his wife would not come back or 
was not allowed to come back to his 
house. To ‘bold that such a grievance 
or imaginary grievance is sufficient to 
justify a Court in passing tlie lesser 
sentence is clearly to hold that murder- 
ing a wife is not a'capital offence. He 
is a young man of 20 or 21 and obviously 
not a child who cannot understand 
what he was doing. Ordinarily I 
should be reluctant to disagree on a 
question of sentence. But it soems to 
me that the present case involves a 
question of principle. As niy learned 
brother is of opinion for reasons which 
ho would give in his judgment that the 
lesser penalty is the appropriate one. 
The case must be laid before a third 
Judge under S. 429, Criminal P. C. 

S, K, Ghose, J. — I agree with my 
learned brother that the accused should 
be convicted under S. 302, I. P. C. hut 
with great respect I am unable to 
agree that it is a fit case for the death 
penalty. 

I shall therefore confine myself to 
the question of sentence' only. Tlie 
facts which are material to that ques- 
tion are these: The accused Dukari 
Chandra Kavmakar is a young man of 
21. His wife Sakti Kumari, the deceas- 
ed in the case, was aged about 15 at 
the time of her death. They had been 
married for about 7 years and there 
were no children. The parties belong 
to different villages. Ever since his 
marriage the accused had been in trouble 
about getting his wife to live with him. 
Her relations were putting all sorts 
of obstacles in his way and the girl her- 
self was not sympathetic. At the time 
of jihe marriage there was a talk that 
Dukari should remain as ghar jaraai. 
This was tried for some time bub the 
accused did not find it suitable. His 
father-in-law Manindra was living with 
his family in the house of his niece 
Eohit Kumari P. W. 2. Rohib Kumari 
made certain demands from the accused 
and the accused nn his part also de- 
manded that some, lands should be 
Ifiven to him, but this was refused. On 


this the accused refused to stay and 
Bohit Kumari said ^that unless the 
accused gave ornamen<;S to his wife 
the latter would not be allowed to go 
to him. Some time later the accused 
filed a petition under S. 552, Criminal 
P. C., before the Magistrate alleging, 
that his wdfe’s people had kept her 
in their house with an evil motive*. 
The matter was made up and the girl 
was left in her husband's house by 
Manindra. Bub this also was for a. 
short time. In Assin the girl came 
back to her father’s house but was 
again taken away by hCr husband for a. 
short time. Then followed some visits 
on the part of ths accused but each time 
he failed to make his wife*go with him.- 
In the month of Jaistha a Bagdi woman 
was sent by the accused to take his wife 
to his house, but .she was unwilling to 
go without ornaments. On the follow- 
ing clay the accused liimself came hut 
he went away the next day without his 
wife. Ultimately on 2Gth elaistha (9th 
June) the accused camo to Manindra ’s. 
house with the object of takifig away 
his v/ifo with him. But, as Manindra 
says in the first information, he kept 
his son-in-law in his house telling hjm' 
that his daughter would bo sent on. 
5tli or 6th Assar. The night of 27th 
Jaistha (1 0th Juno) was going to be the 
last night which the accused was going*,.^ 
to spend on that occasion, at Iiis father- 
in-law’s. That night the accused and 
his wife w^ent to sleep in a bedroom 
upstairs. The accused had taken his 
meal as usual. In the bedroom there 
was a big sacrificial knife belonging tO‘ 
Manindra and tho evidence is that it 
was kept there for safety as there were 
children in the house. Manindra is a- 
I3rofessional sacrifice!’ and had been 
using this knife for the purpose of 
sacrifice, but the accused had also acted 
as his proxy on some occasions. There 
is no eye^vitness as to what happened 
that night. But early in the morning 
Eohit Kumari was the first to go* 
upstairs and she discovered that the 
girl was lying, murdered on the bed. 
The sacrificial knife was lying blood- 
stained 'close by. According to the 
medical evidence there were four gaping 
incised wounds; two were on the head,- 
the skull being fActured, the third 
was on the right side of the face, and 
the fourth was on the right shoulder. 
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The medical evidence also is that very- 
little movement %\ras possible after the 
head blow whieh went right through 
the brain. The conclusion is irresistible 
that the girl was murdered as she was 
lying in bed and the weapon used was 
the sacrilicial knife. The accused was 
not seen after the occurrence. The police 
could not find him out and processes 
were issued. P. W. 19 a resident of 
mouza Itanda which is about 10 to 16 
miles from the village of the accused 
deposes that lie saw the accused in the 
month of Ashar at the house of Sakti 
Thakur, the spiritual guide of the ac- 
cused. The accused surrendered in Court 
on 30bh August 1928. 

Before going any further into the 
facts, I would like to make a few re- 
marks on the principle on which the 
Court has to make its choice of sentence 
in the case of an offence carrying with 
it tlie death penalty. S, 367, Cl. (5), 
Criminal P. C., provides : 

“ If th? uccustid is convicted of an offence 
punishable with death and the Court son- 
tonccs Ij^m to any punishment other than 
death, the Court shall in its judgment 
state the reason why sentence of death was 
not i^assod. Provided that in trials by jury 
th§ Court need not write a judgment, but the 
Court of Session shall record the heads of 
'Charge bo the jury.” 

It may be said that apparently this 
j)rovision in the Code of Criminal Pro- 
cedure ccJntemplates that death sen- 
tence is to be passed as a matter of 
course, unless there is sufficient reason 
to the contrary. But to x^rocoed upon 
such a construction would be to mako 
the alternative punishment the excep- 
tion in murder cases. This, to my mind, 
is against the accepted view as found 
in the reported decisions and actual 
l)racticj. In my judgment such proce- 
ed ure would also not be warranted by 
the words of the section. It occurs in 
^Chap. 26 which deals with the form of 
the judgment. The section contains a 
variety of clauses dealing with the lang- 
uage and the contents of the judgment 
-and so fortli. Cl. (5) itself contains a 
proviso which is apidicable to trials by 
jury. In my opinion it fs wrong to con- 
strue this section as referring to such a 
matter as the measure of punishment 
which goes beyond mere form. For cer- 
tain offences, likegnurder and treason, 
the Penal Code provides the death 
penalty, as also an alternative form of 


punishment, namely transportation for 
life. 

In such cases, the Court must con- 
sider the question of sentence with re- 
ference to the circumstances, and if 
these circumstances justify the passing 
of a sentence other than the sentence of 
death, the Court must pass that sentence. 
All that the first part of Cl. (5), S.^367, 
lays down is that in such cases reasons 
must be stated in the judgment. This 
is a matter of procedure. By way of 
analogy 1 may refer to a rule of this 
Court, namely, E. 72, Chap. 1, p. 27 
• High Court’s General Rules and Circu- 
lar Orders, Appellate Side, Criminal. It 
was there jn^ovidod that in the column 
of remarks in the form of Sessions State- 
ment which a Sessions Judge has to 
furnish ho must state the grounds on 
which any X)erson punishable with death 
has boon scntenctid to xmnisliment other 
than doabh (S. 374, Criminal P.C.) This 
rulo has since been cancelled. In S. 367, 
Criminal P. C., the legislature* has not 
thought it necessary to provide that rea- 
son's must be given in the judgment for 
passing a sentence of death as well. 
But these reasons must exist in the 
mind of the Judge. It is unthinkable 
that a Judge will j^ass a sentence of 
death in preference to the alternative 
sortonce without good and sufiicient 
reasons. Only, as a matter of proce- 
dure, such reasons need not be recorded 
in the case of a death sentence. In the 
nature of things the judicial mind must 
be reluctant to pass the extreme i>enalty 
and to enact that reasons must be stated 
in the case if a death sentence might 
have tlie undesirable effect of encourag- 
ing the Courts to shirk what is after 
all an unpleasant duty. But the 
Penal Code simply provides alternative 
punishments and there is nothing which 
takes away from the Court the duty to 
see that in a particular case the punish- 
ment fits the crime. That I consider 
to be the true measure. Once you admifc 
this, the position that by S. 367, Cl. (5), 
Criminal P. C., death penalty must be 
the rule becomes untenable. As regards 
the deatli sentence, far from making it 
the ordinary penalty for the relevant 
offences, the draftsman of the Code 
stated that it ought to be sparingly in-i 
flicted. Experience shows that iapraol 
tice this has been done, which once mora^ 
proves that S. 367, Criminal P, 0;, do^s 
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not touch the essence of the matter at 
alL Therefore; in fixing the measure of 
imnishment one is to be guided, not by 
is, 367, Criminal P, C., but by various 
other matters, for instance, the enormity 
or otherwise of the offence and the 
[particular circumstances under which 
the accused committed it. They all go 
bac*k to the facts of the case. But in 
|the case of the death penalty the Courts 
have gone so far as tu consider matters 
which are not relevant to the crime, e.g. 
mere delay in passing judgment a cir- 
cumstance bringing into play humani- 
tarian grounds. 1 may add that I make 
these remarks without prejudice, as in 
the course of a long experience as Ses- 
sions «Tudge it has been my lot, perhaps 
an ordinary one, to send more than one 
person to his doom. 

Whatever view may be taken of 
S. 367, Criminal P. C., it presents no 
difficulty in the present case, for I am 
satisfied that good and suilicient reasons 
do exist as to why the death penalt^^" 
should not bo imposed in this case. 
There is no direct evidence as to what 
happened immediately before the mur- 
der. But it is very probable that the 
accused having failed again to take his 
wife, and this being his last night with 
her, they had a difference before going 
to sleep. Everything points to the con- 
clusion that the murder was not delibe- 
rately planned. 1 do not overlook the 
fact that a lethal weapon was used and 
that more than one blow was struck. 
But the evidence shows tliat the weapon 
was not taken there by the accused. It 
ijust happened to be there. I consider 
that the motive in this case is not an 
aggravating factor. The motive was a 
jfit of desperate resentment which, in 
the circumstances, was not unnatural 
and for which the accused himself was 
not entirely to be blamed. We cannot 
.overlook the consideration with regard 
^to age. After all the accused is a mere 
|la^. There is positive evidence that he 
has borne a uniformly good character, 
:that he was a good boy, respectful to- 
wards his wife’s relations, and not out- 
wardly quanelsomo in relation to his 
wife, 'and this in spdte of the unsympa- 
thetic treatment that he had been gett- 
ing ever since* his marriage* Hie last 
visit was one of 'many that ended in 
■ failure. This must have preyed on his 
:|nind. In the circumstances, with tfre 


utmost respect to my learned brother, I 
do not think that the case is a fit one 
for capital sentence. I think a sentence 
of transportation for life would meet thej 
ends of justice. (On difference between 
the two Judges the case was referred to 
a third Judge who delivered the follow- 
ing judgment). 

C. C. Ghose, J. — This matter cornea 
before me as third Judge under S. 429,. 
Criminal P. C., owing to a difference of 
opininon between my learned brothers 
Cuming, J., and S. K. Ghose. J. Both 
the learned Judges are agreed that the 
accused should be convicted under 
S. 302, 1. P. C. Cuming, J., was of opi- 
nion tliat there was no adequate reason 
why the senttuice of death should not 
be passed on tlu^ accused, while S. K. 
Ghose, J., was of ojiinion that on the 
facts appearing in tliis case and set out 
in his judgment this was not a fit case 
for a death penalty. During the week 
end after this matter had been referred 
to me as third Judge I had an opportu- 
nity of examining the entire record and 
of perusing the opinions of the differing. 
Judges. It is unnecessary for me to set 
out the facts onc(3 again ; they will be 
found set out at sufficient lengtli in the 
judgments of my two learned brothers. 
Now it was laid in this Court many 
years ago by Woodroffe, J. that if in any. 
case of murder under S. 302, I. P. C. 
ono finds that two learned Judges of this- 
Court are in disagreement over the 
question of sentence ono favouring the 
death jienalty and the other recom- 
mending that the transportation for life 
would meet tlie ends of justice, that in 
itself is a sufficient ground for holding 
that the death penalty should not be 
inflicted. Sometime ago I had occasion 
to refer to this opinion of Woodroffe, J.,. 
and I have always acted on that opi- 
nion. But it is not to be understood 
from what 1 have just said that the 
rule enunciated by Woodroffe is an in- 
flexible rule or that the third judge to 
whom the matter is referred on a dif- 
ference of opinion on the question of 
sentence is not*reqnired to go into the 
case for himself and to judge for himself 
whether the case before him is or is not a. 
fit one for the infliction of the death: 
penalty. I have, therefore, as I have just 
said gone into the case myself. In my 
opinion, the circumstances present on tha 
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record are of such a nature that I feel 
abundantly justifKId in taking the view 
that a sentence orf transporation for life 
would meet the ends of justice in this 
case. I feel no doubt whatsoever that 
the accused was labouring under a seri- 
ous grievance which was not unnatural 
in the circumstances disclosed on the 
record and that he committed the murder 
in question in a fit of desperate re- 
sentment. It is quite true ho is not a 
child but it is equally true that ho is a 
mere lad of 20. His visits to his father- 
in-law’s place for the i^irpose of taking 
his wdfo to whom he had been married 
for about 7 years, to his house had 
always ended in failure and there arc 
substantial reasons for coming to the 
conclusion that the treatment which he 
had received since liis marriage at the 
hands of his wife’s relations liad been 
consistently unsympathetic. These are 
circumstances which must ho taken 
into consideration. Tiie question of 
appraising the sentence to be passed on 
a prisoner is at all times a difficult one. 
But 1 tlvink in this case it would not be 
straining the language of S. 367, Crimi- 
nal P. C., if I were to hold that the 
prisoner should be sentemced to trans- 
portation for life. I agree with S. K. 
Ghose, J., and I direct that the prisoner 
ho convicted under S. 302, I. P. C., and 
be sentenced to transportation for life. 

V.s./r.k.* Order accordingly. 
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Mittku and S. K. Ghose, JJ. 

Emperor 

V. 

Dinhandh u, Ooriya — ^ Accused. 

Death Rof. No. 3 and Appeal No. 659 
of 1629, Decided on 13th November 
1929, against judgment of Additional 
Sess. Judge, 24-rarganas. 

(a) Criminal P. C., S. 423 — Finding of 
Judge or jury as to simple issue of fact can- 
not be disturbed unless opposed to evidence. 

A Court of appoal would not be justified in 
disturbing the finding of a Judge or of a jury 
on a simple issue of fact unless the verdict ar- 
rived at seems to bo opposed to the entire 
weight of evidence. , [P 235 0 1] 

(b) Penal Code, S. 302 — If husband dis- 
covers wife in act of adultery and kills her 
he is guilty of manslaughter only and not 
murder — This rule cannot be extended when 
the relationship is not of husband and wife. 

If a husband discovofs his wifd in the act 
of adultery and. thereupon kills her he is guilty 
of man- slaughter only and not of murder 


But that rule has no application where the 
relationship between the parties is not that of 
husband and wife : Rex v. Palmer (1013), 2 
K. B 29. [P 236 C 

(c) Penal Code, S. 300, Expl. 1 — Provoca- 
tion — Test of sufficiency, 

There must exist such an amount of provo- 
cation as would bo excited by the circum- 
stances in the mind of a reasonable man, so 
as to lead the jury to ascribe the act to the 
influenen of that passion : Re^ v. Lfsf)ini 
0914) 3 A. li. 1116 ; Rex v. AUvandei ^ 109 h. 
T. 745 ; Reg v. Malsh (1871) 11 Cox < \ C. 336, 
Ref. [P 237 0 IJ 

TTiralal Ganguli — for Accused. 

D. N. BhaUacharya—iov the Crown. 

Mitter, J. — This is an appeal by Dina- 
•l:)andhu ITriya wlio has been convicted 
of murder under S. 302, I, P. C, by the 
Additional Sessions Judge of the 24 
Parganas in agreement witVi the unani- 
mous verdict of nine gentlemen of the 
jury for causing the deatii of a Brahm- 
in youth named Kavtik Chunder 
Mukerjoo, aged about 25/26 years. He 
has also been convict(?d under S. 326, 
I. P. C. of causing grievous hurt by a 
sharp cutting weapon on one Eajabala 
a w'oman of tlio suburbs of Behala. The 
learned Additional Sessions Judge has 
passed the sentence of death on -him on 
the charge under S. 302. He has fur- 
ther sentenced him to rigorous im- 
prisonment for a period of four years 
under R. 326 which is to l)e operative 
until the sentence of death passed by 
him is confirmed by this Court. The 
matter has also come before us by way 
of reference by the Additioual Sessions 
Judge under R. 374, Criminal P. C. 

On belialf of the prisoner it does not 
appear that any very serious criticism 
has been made of the summing up by 
the learned Ressions Judge. The only 
criticism which is made is that the 
learned Judge should have put to the 
jury the fact that during the course of 
the investigation by one of the police 
officers it was disclosed that the ac- 
cused was at the shop of one Sindhu 
Pashi at Barisa during the day on the 
date of the occurrence before coming 
to the place where lie was arrested and 
it is said that the learned- Sessions 
Judge ought to have directed the jury 
to draw an unfavourable inference 
against the case for the Crown from this 
very important circumstance. It seems; 
to me that it was not the duty of 
Crown to put .this witness before i-ihei:: 
Court seeing that the witness <^i;ild 
really have proved the alibi of the sic- 
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cwaed. Jfc was really for the accused 
person to call him as a witness for the 
defence in support of plea of any alibi 
which he might have taken but has nob 
taken. It seems to me after consider- 
ing and reading the summing up by the 
Sessions Judge, that the summing up 
was a most careful one. Every point 
w^as put before the jury with great 
lucidity and there was really ample 
evidence ui)on which the jury could 
come to the conclusion at which they 
arrived with reference to the two de- 
fences which were suggested during the 
course of the argument before the lower 
Court. One theory put forward was 
that the deceased Kartic Mukherjeo 
himself cut a sindli and effected an 
entrance into Eajabla’a ghar and even- 
tually engaged himself in a scuffle with 
her and that these two persons managed 
to fight with a cutting weapon and cut 
each other and in the course of the fight 
Kartic got the worse of it and met with 
his death. It must be said, in fairness 
to the learned advocate for the appel- 
lant, that he has not put forward or 
pressed this theory before this Court. 

The other themy put forward by the 
defence in the course of cross-examina- 
tion of the prosecution witnesses was 
that there was no light in Eajabala’s 
ghar at or about the time of the oc- 
currence and that it was probable that 
while Kartic, the deceased, and Eaja- 
bala engaged themselves in sexual inter- 
course the light might hive been pub 
out and eventually they might have 
fallen asleep and that while they were 
so asleep some unknown enemy might 
have effected an entrance into the room 
through the sindh and injured both the 
man and the woman. It is said that 
the woman Eajabala having failed to 
recognise the actual assailant who es- 
caped on her cries took it into bar head 
to mention the name of the accused out 
of sheer grudge. It is further suggested 
that the name of Dinabandhu occurred 
to Eajabala not immediately after , the 
time of the occurrence but after she had 
hold a consultation with the other un- 
fortunate woman living in the same 
house and other persons friendly to her 
in the looa,Hty. No evidence has bean 
jPUt Mward in support of this defence 
'^and the learned Judge did mention to 
^ the jury this possible defence which was 
’ftwggested in the cross-e:!camination:! of 
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the prosecution witnesses and 1 shall 
shoiv presently from, the examination 
of the evidence that this defence is 
baseless. 

Although the matter has come before 
us as an appeal from the unanimous ver- 
dict of the jury and from a judgment 
accepting that verdict, as the sentence 
in this case is one of death, it has al- 
ways been the practice in this and in 
the other High Courts in India to deal 
with the case as a whole, that is, to look 
into the evidence and consider whether 
the verdict has been rightly arrived at. 
It bocomos necessary, therefore, to exa- 
mine the evidence in this case and to 
determine whether the verdict of the 
jury can be sustained on such evidence. 

The short story, so far as it is neces- 
sary to state, is that the woman Eaja- 
bala, who is an unfortunate woman in 
the suburbs of eh ala was in terms on 
her own showing, of great intimacy with 
the accused for about a year or a year 
and a half, and it was this woman, who 
out of affection for the accused, enabled 
him to make his living by stiirting at 
her own expense a chat shop in the 
locality, Tho accused used to live at 
night with tliis woman and the evid- 
ence discloses that he used to come at 
about 10 p. m. in the night and after 
that ordinarily no other visitor was 
allowed access into the room of this 
woman. It seems that the*^ chat shop 
was carried on under circumstances 
which loft very little profit of late to 
the accused person and the accused ac- 
cordingly stopped the small sum of Bs, 
8 or E-}. 9 which he used to pay for the 
food which he would take at the place 
of tho woman. Tins sort of strained 
relationship continued indeed tor a very 
short time when it appears that on i8bh 
May last the day immediately preced- 
ing the date of the occurrence the woman 
was found with another person in her 
room at a late hour of the night. At 
that time the prisoner came. Evidently 
he resented the intrusion of the 
stranger. Ho entered into tho room ot 
Eajabala, assaulted the stranger and 
took away his' cloth and the coat which 
he was wearing. This resulted in a 
quarrel between Eajabala and the pri- 
soner. Eajabala had to appeal to some 
of the neighbours t«) induce the prisoner 
to giro the clothes back to the stranger 
who had come to pay her a risit. As a 
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•matter of fact, evidence is given by one 
of the witnesses wh® happens to be the 
•carter of a neighbcwr of the name of 
^ohim Chandra Pramanik that ho did 
actually beat the prisoner in order to 
induce him to deliyer the clothes to the 
stranger. It is said that while the ac- 
<5us0d returned the clothes he uttered 
Ishreats to the effect that if he was a 
man he would teach a lesson to the 
woman. The exact sbatement which 
^as made is differently stated by dif- 
ferent witnesses, but this much is clear 
that the prisoner did hold out a threat 
of teaching the woman a lesson or of 
taking his revenge on her. This was 
on 8th May. 

On the 9th, which is the date of 
the occurrence, at about 10 p. m. 
the deceased paid a visit to tliis woman 
and the evidence is that after the pro- 
liminai’y* settlement of the fee she would 
•charge for entertaining this visitor they 
entered into Rajabala’s room and it is 
■said that while this unfortunate young 
man was in the act of sexual intercourse 
with the %^man the prisoner came from 
the direction in which Eajabala was 
lying with her head and indicted wounds 
on the deceased while lie was in this 
act. On the first blow being struck it 
is said that the deceased and Eajabala 
rose from the floor where they were 
lyiQg when another blow is said to have 
been struck %Miich had the effect of 
causing this young man to fall on a 
wooden bedstead or takhtaposh which 
was lying nearby. After this it is said 
* the prisoner inflicted injuries on Eaja- 
bala, Eajabala is said to liavo snatched 
the weapon 'which is said either to 
be a hasua or a katari or dao 
from tho hand of the prisoner but 
it was again snatched back by the 
■accused and several wounds were inflic- 
ted on the woman. The woman managed 
to open the door of the room in which 
the murdered man lay and she cried that 
it was Dinabandhu, the prisoner, who 
bad committed the murder. This appa- 
rently attracted the attention of another 
unfortunate woman Giribala who was 
living in the next room and* was at that 
•time taking her night meal. The occu- 
pant of the next room Hari Daai another 
unfortunate woman was also roused 
from sleep and to her also it was stated 
that it was the prisoner who had com- 
.nutted the murder^ The prisoner in the 


meantime, after the door of the room 
had been opened, escaped ii>to the land 
and garden towards the west by an 
opening or sindh which had been cut in 
the western mabwall. A sketch map of 
the • huts of Eajabala and tho other 
women has been made an exhibit in this 
case and is to be found at the end of the 
paper book. From that it .appears quite 
likely that the prisoner made his escape 
through the sindh in the western wall. 
A short time after the occurrence, the 
case for the Crown is, a neighbour who 
had a tea shop which these women fre- 
qiipnted, namely, Atul Krishna Das, was 
called. He hoard a rey>ort of the occur- 
rence from Eajabala, Giribala and others 
and immediately went to the thana to 
lodge tho first information report. That 
information is to be found at p. 5 of the 
paper book and It is necessary to repro- 
duce portions of it in order to sliow that 
tho first information report agrees in its 
broad details with tho case now made 
for tho Crown. Atul Krishna said that 
at about 10 O’clock in the night of 9th 
May he, Nani Babu and Bhutnath Shaha 
were working in his sliop at the Gholsa- 
piir Bazar when a woman of Gholsapur, 
whom ho would be able to recognize if 
seen, cried out exclaiming “being killed” 
at which he responded saying what the 
matter was and she said that the para- 
mour of Eajabala Poshakar liad cut her 
with a katari and murdered another and 
that the accused who w^as said to have 
cut the woman was an Uriya Baman 
called Dinabandhu. Then tho first in- 
formation proceeds as follows; 

“Then 1 ran up to Rajabalj. Peshakar and 
found her l\ing on hor v.^randah and saw 
Rcrioiifl blfvjding ciifc wounds on hor back and 
hands and her whole body was soiled with 
blood.- Before I came here I did not notice whe- 
ther she had any other wounds. At that time a 
person, whose name I do not know, said that a 
man was lying murdered inside tho room. I 
have heard from wounded Rajabala that the 
paramour Uriya Baman Dinabandhu entered 
the room by cutting sindh and wounded her 
with a katari, and murdered a man who came 
to her room. Before coming here, I have noi? 
enquired to know why ho had been UHirdered, 
nor have 1 heard, what persons have %een the 
occurrence. I did not see accused Dinabandhu 
Uriya there, nor before coming here have I 
enquired at what part of the ghar the sindh 
had been cut. This is my ejahar. 

In respect of the actual occurrence tl^C' 
whole case for the prosecution* 
rests on the testimony of the 
Eajabala because she is the only 
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■wiiineasto the occurrence. (His Lord- 
ship after considering the evidence on 
neerits, concluded). As 1 have stated at 
the outset, the case made for the Crown 
and the evidence given by Rajabala in 
Court tally in main particulars ‘with 
that was stated in the first information 
report. 

o 

Some argument has* been advanced in 
this Court that Rajabala’s evidence 
must be discredited because the medical 
evidence shows that her statement that 
the deceased fell on receiving the first 
blow or another blow after that is in- 
consistent with the medical evidence 
which shows a number of injuries on the 
person of the deceased. Jt is diilQcult to 
gather in what condition Rajabala was 
at the time wjien she found a man with 
a sharp weapon inflicting wounds on a 
person who was visiting her at tlie timo 
and who was having sexual intercourse 
with her. The attack indeed was very- 
very sudden so far as they were concerned 
and no wonder that in that confusion 
Rajabala would not have a clear impres- 
sion of what actually happened in the 
room, namely, as to whether there was 
one injury or several injuries on the per- 
son of tlie deceased. Having regard to 
the circumstances in which the injuries 
were inflicted, not much importance can 
be attached to the medical evidence as 
to the number of the injuries. 

In connexion with Rajahala’s evidence 
it has to be remerai)erod that both the 
Judge and the nine gentlemen of the 
jury had an opportunity of observing 
the demeanour of that witness. That is 
an advantage which the Judge and the 
jury in the Court below had over the 
Court of appeal and, as has been said on 
|the highest authority, a Court of appeal 
would not be justified in disturbing the 
finding of a Judge or of a jury on a sim- 
ple issue of fact ijnless the verdict ar- 
rived at seems to be opposed to the en- 
tire weight of evidence. I think, there- 
fore, that, the occurrence took place in 
the manner alleged by Rajabala and 
that the wounds which caused the death 
:of Kartic were inflicted by the prisoner 
in the manner in which she deposes. 

It hat n^xt been argued that tbore are 
discrepancies with regard to the occur- 
rence of 8th May and that if the inci- 
dents had not taken place in the maaper 


alleged, theie would be no motive in the 
prisoner in committing the crime on the 
9th. We have listened to the learned 
advocate for the appellant on this part 
of the case at great length and I do not 
consider that the discrepancies are such 
as would entitle us to hold that the in- 
cidents of the 8th did not take place 
in the manner in which most of the wit- 
nesses state. The learned Judge did put- 
before the jury the slight discrepancies 
between the dilieient witnesses. It ap- 
pears, liowever, from the evidence of 
Mohim Chandra Pramanik, one of the 
principal shop-keepers of the locality 
who took an active part in the incidents 
of the 8th, that ho called the prisoner 
and that on his orders his cartman Dabi- 
raddi Bheik (P. \V. 12) appeared and 
slapped Dinaljandii and snatched the 
clothes from him. The cartman corrobo- 
rates his master in the main details. As 
1 have already stattjd, the evidence 
leaves no doubt tliat a threat was held 
out by the prisoner to Rajabala that ho 
would teach her a lesson. Tlie question 
as to whether he actually used the words 
that if he was to give her up he would 
cut her to pieces rests on the testimony 
of the carter r)al)iraddi. Bo that as it 
may, the entire evidence supports the 
threat. There may be some discrepan- 
cies with regard to the actual words 
used. 

It has next been argued' on behalf of 
the prisoner that it seems singular that 
if ho was the man who committed this 
crime there would bo no trace of blood 
on his clothes when he was arrested in* 
the shop at al)Out one O'clock in the 
morniTig of the lOth. It seems to me- 
that a possible explanation of this is 
that as it was a premeditated plan the 
accused person might have thought be- 
forehand of the means of removing all 
traces of the crime from his person, he 
might liave thrown the hasua or the 
kcitari either in some tank or in some 
out of the way place, he might have re- 
moved either the gurensey or the coat or 
the jama which ho was w^earing, and 
after removmg all traces of the crime he 
might have ‘gone to the shop wlwe he 
used to work and rested there at that 
time of the night. It is a very signifi- 
cant circumstance that at in the 

morning when be was arrested by the 
Sub-Inspector he seemed not to be asleep 
but was rather awake, and it m q,uite 
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possible that he had been to that shop 
shortly before the tJine when he was 
arrested. This interval between the 
actual commission of the murder and the 
time when he went to the shop might 
have been utilized for the purpose of re- 
moving all traces of the crime. This of 
course seems to me to be a possible ex- 
planation. It is also said that there was 
no trace of blood in his hands. Of 
course the evidence of the ^ub-Inspector 
is that he could nob, with his naked eyes, 
discover any blood, bub scrappings of the 
finger nails were taken several days 
after the occurrence and the result of 
the chemical examination shows exist- 
ence of human blood in the finger nails 
of the accused. I do not lay much stress 
on this circumstance. This is after all a 
very weak evidence. 

Considering therefore all the circum- 
stances, I think that the jury arrived at 
a correct verdict and that their verdict 
is justified on the evidence. 

It remains now to consider the (lucs- 
tion as to whether the extreme penalty 
of the lav^ should be inllictod on bho 
prisoner. The rule which is generally 
followed in this case is that unless there 
are extenuating circumstances the per- 
son who is found to be guilty of murder 
should receive the extreme penalty of 
the law. 1 do not find any extenuating 
circymstance in this case to induce me 
t5 inflict the Idss severer punishment of 
transportation for life. The attack seems 
to be a deliberately planned one. The 
sindh must have been cub at sometime 
•of the niglit by the accused who was 
secretly there, possibly in the closed 
verandah, watching for an opportunity 
to wreak his vengeance either on Raja- 
bala or on die person whom she might 
entertain at that time of the night. 
There was- a considerable amount of pre- 
meditation and it cannot be said in this 
case, as has been sought to be argued by 
the learned advocate for the appellant, 
that there was a sufficient provocation 
which would justify us in not passing 
tho extreme penalty of the law. The 
learned advocate for the appellant has 
sought to pub this case, if not on the 
same footing, on a somewhat analogous 
footing as in the case of a husband mur- 
dering his wife caught in the act of 
adultery or murderingp tiie adulterer. 
The two cases can bear no possible 
analogy, It ‘is well established law 


that if a husband discovers his wife 
in the act of adultery and* thereupon 
kills her he is guilty of man-slaughter 
only and not of murder. Rut that rule 
has no application where the relation- 
ship between the parties is nob that of 
husband aud wife. There can be no 
question in this case that the relation- 
ship between the prisoner and Rajabala 
was that of husband and wife, nor can 
it be regarded as a case of two un- 
married persons living together as hus- 
band and wife. Tho evidence clearly 
establishes that Rajabala was a public 
woman and that all persons willing to* 
visit her at any rate before 10 O’clock at 
night wore entitled to be entOi’tained by 
Jier. This rule as has been pointed out- 
in a recent case which applies to the 
case of a husband discovering his wife 
in the act of adultery, cannot even be* 
extended to the case of a person who* 
kills one with whom he lias been en- 
gaged to marry. I may just refer in 
this connexion to tho case of tho Hex v. 
Palmer {[), where Channel,!., points 
out : 

“ ib ia woll esbablished law that if a husband 
discovers his wife in tho act of adultery and 
thoroiipon kills her he is guilty of manslaugh- 
tar only and nob of murder That has been ex- 
tended in Hetf, V. li'^tlnoell (2) and Rex. v. Jones 
(3) to a suddon confession by a wife of past 
adultery, an extension which no doubt creates 
an exception to the general rule that provoca- 
tion by words is not t*nough, The retson for 
that excopaioQ is that a sudden confession is 
treated as equivalent to a discovery of tdie act 
itself. lJut hero thf3 relation between the par- 
ties was not that ol husband and* wife, nor was 
it a case of unmirriod persons living together 
as husband and wife. They wore simply per- 
sons who were in position of being engaged to- 
be married. TJudor thosycircumscances if the 
elfect of tho suniming up was to leave the jury 
under the imprtission that they could not pro- 
perly find a verdict oi man-slaughter we think 
thit it was right. 

It has next been sought to bo argued 
on behalf of the jn’isoner in connexion 
with tho mitigation of sentonco that if 
the prisoner was an illiterato man,, 
a man with a dofeebivo mental balance' 
what we Jiave to consider is whether the 
provocation was not sufficient in the* 
COSO of such a person to deprive him of 
his self control ; and, if this was so, it- 
is argued that there is an extenuating. 
~ar’riW Tk7b. j. K. B, 

T. L. R. 34?^=*23 Cox. C. 0. 577=77 J. P. 

340=103 L. T. 814. 

(2) [1871] 12 Cox. C. C, 145. 

(3) [1914] 3 K, B. 1116=84 L. J. K. B- lifii# 

=U2L. T. 175. , ; : 
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circumstance and the extreme penalty of 
the law should not be. passed upon him. 
The answer to this argument is fur- 
nished in a very instructive judgment of 
Lord Eeading C. J., in the case of the 
Hex V. Leshiai (4), where the question 
-arose whether the conviction .should be 
.altered from one of murder to one of 
* man-slaughter and the sentence conse- 
^quentially altered. It is useful in the 
j>reseiit controversy to quote in extenso 
what was said by the Lord Chief Justice 
with regard to an argument of this kind- 
If; is now snid before vs that we as a Court 
of appeal might come to the conclusion that 
the tests laid down in the well known auflhori- 
ties as to the provocation necessary to consti- 
tute a defence of man-slaughter are too narrow 
and that we could extend it, and if wo come 
to the conclusion that that it ought to be ex- 
tended we could enter a verdict of man- 
'slaughter and alter the seutonco. It is Biifh' 
>«ien1i to say that we see no reason to dissent 
from what was said by Darling J, in giving 
judgment in Ale.ra?idfr ( 4 ). A similar 

argument was placed before the Court in that 
case. It substantially amounts to this, that 
fihe Court ought to take into account different 
degree of mental ability in the prisoners who 
•come before it, and if one man’s mental 
ability is less than another’s it ought to be 
taken as a sufficient defence if tbs provocation 
given to that person in fact causes him to lose 
his self control, although, it wouKl not other- 
wise be a sufficient defence because it would 
mot be provocation which ought to affect the 
Smind of a reasonable man. We agree with the 

1 judgment of Darling. J., in Jie.r v. Alexander 
(4). and with the principles enunciated in Ilnj, 
MV. Welsh (5), where it is said that “ there must 
ijexist such an amount of provocation as would 
be excited by the circumstances in the mind of 
a reasonable man, and so as to lead the jury 
' to ascribe the act to the influence of that pas- 
*8ion.** “ We see no reason, therefore, to dis- 

"'senfe in any way from the principle of law on 
which this case was tried. On the contrary 
we think it is perfectly right. This Court is 
-cettainl)’ not inclined to go in a direction of 
weakening in any degree the law that a person 
•who is not insane is responsible in law for the 
ordinary consequences of his acts.” 

Applying this test to the present case 
it appears to me that the act of the ac- 
cused was one which is shocking to the 
-ordinary sense of humanity. This Brah- 
min youth Mookerjee in a moment of 
^weakness was led to the vicious atmos- 
phere of a brothel and while he was in 
the act of sexual intercourse he was at- 
tacked with almost dramatic suddenness 
by, the accused with a weapon which 
jcausejl his death. In my opinion, this 
Is a case where the extreme i^enalty of 
\the law flhouliS be passed u p on him. I 

(4) tl9X4] 109 L T. 745. 
v(5) [1871] llCoxC.C. 836. 


would accordingly confirm the sentence 
of death passed #n the prisoner by the 
Additional Sessions Judge and dismiss 
the appeal. 

S. K. Ghose, J. — The accused was 
tried on charges under Ss. 302 and 326, 

I. P. C., before the learned Additional 
Sessions Judge of Alipore sitting with a 
jury of nine persons. The jury unani- 
mously found the accused guilty on both 
the charges. The learned Judge agree- 
ing with the jury has convicted the 
accused on both the charges. On the 
charge under S. 302 he has sentenced 
tlio accused to death and under S. 374, 
Criminal P. 0., lie has referred the case 
to this Court for confirmation of the 
death sentence. The prisoner has also • 
appealed to this Court. So the case is 
open to us both on facts and law. 
(HisLordsliip after stating facts and 
considering the evidence iti support 
of it and objections thereto, con- 
cluded). It comes to this then that Raja- 
bala actually recognised the accused as 
the person avho assaulted her and the de- 
ceased. At the time of th» assault she 
cried out mentioning the name of the 
accused and this is deposed to by the 
neighbours w'ho came immediately after- . 
wards. There is evidence as to 'circum- 
stances going to show that the accused 
had a sfrong motive to commit the as- 
sault. In fact, on the previous day h^ 
had assaulted another person who v^as 
being entertained by Rajabala and he 
had gone away threatening to do fur- 
ther harm. At the time of the occur- 
rence there w^as no chance of making 
a mistake, as there was a lamp burning 
.in the room. The evidence is of wit- 
nesses who boar no special grudge 
against the accused. 

The learned Judge in his charge to the 
jury pointed out that, according to the 
doctor, the injuries inflicted on Kartik 
w^ere “ not necessarily of immediate 
dangerousness *' and he went on to say: 

” The question ie whether the jury will find 
that the act was done with the intention of 
causing the death of Kartic Mukherji, In this 
connection jury will notice the nature of the 
injuries on Rajabala on whom t fatal injuries 
were not inflicted.” 

It seems to me that in saying this the 
learned Judge put the matter hs much in 
favour of the accused as was possible. 

It has been asgued by the learned advo- 
cate for the appellant that the learned 
Judge should not have drawn the atten- 
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tioii bf the Jury merely to the first part 
of B, 304, 1. P. C. bul that be should 
have gone on and drawn their attention 
to the second part of that section. But 
the jury did not even accept the view 
that the offence would come under the 
first part- of 8. 304, 1. P. C.; evidently 
they took the common sense view that 
the intention of the accused was to 
cause death. The learned advocate for 
the appellant has also argued that there 
was room for provocation. But this 
argument is futile in view of the fact 
that the assailant had already entered 
the room by cutting a sindli and being 
armed with a cutting weapon. Tie was 
evidently lying in ambush, waiting for 
• an opportunity, and he did enter at the 
paychological moment wlien the woman 
and the other man were engaged in 
sexual intercourse. It seems to me, 
therefore,' that the plea of provocation 
cannot possibly be sustained. 

The case is a quite simple one and 
the facts are clear. The learned »Tudge 
has delivered an admirable charge in 
the course which he has drawn the 
attention of the jury to all the salient 
features of the case. The charge is a 
fair one and the learned Judge has laid 
duo stress on the points that are in 
favour of the prisoner. Tlie evidence, 
is, however, sufficient and , convincing. 
Upon this evidence the Judge and the jury 
could come to* no other conclusion than 
that the accused is guilty order 8. 302, 
I. P. C. in respect of the injuries caused 
on the deceased and under S. 326, T, P. C. 
*in respect of the injuries caused to 
Eajabala. In passing sentence the lear- 
ned Judge has carefully considered the 
question as to whether there is any ex- 
tenuating circumstance. He has found 
none, and I agree with him. The appeal 
of the prisoner must, therefore, be dis- 
missed and the reference must bo ac- 
cepted. The conviction under 8. 302, 
I. P. C. and the sentence of death pas- 
sed thereunder must be confirmed. I 
therefore agree wath my learned bro- 
ther in the order that he has made. 

V.B./e.K. Appeal dismissed. 
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(Allahabad) 

Dalal, J. 

Kamlapat — Applicant, 

V. 

Opposite Party. 

Criminal Eevn No. 628 of 1929, Deci- 
ded on 25th November 1929 from order 
of Sess. Judge, Cawnpore, D/- 2l-B-l929r* 

(a) Factories Act (12 of 1921), S. 26— Men' 
working outside time fixed for emfloyment 
— Owner is guilty under S. 26. 

Where men work during a tiixio which ia- 
admitbedly outside the time fixed for euipJoy- 
meiit of each person employed in the factory,., 
the owner of the factory is guilty under S. 26. 

• fP 238 Cl] 

(b) Factories Act (12 of 1911). S. 2 (2) (d> 
— Interruption must be taken in connexion 
with each individual and the section to be 
interpreted with regard to actual work. 

interruption must be taken, in connexion 
with each individual employed and not con- 
fined to the general cessation of work and it is 
more reasonable to interpret tho section as 
meaning actual work and not merely residence 
in tho factory for a certain number of hours. 

[P 238 Cl, 2] 

K. N, Katjit and E, K, Malaviya-^iov 
Applicant, 

j¥. WaJiallah — for tho Crown. 

Judgment. —Mr. Kamlapat, owner of 
a factory in Cawnpore, has been convic- 
ted under 8. 4J (a), Factories Act. The 
charge is divided into two lieads with 
respect to four workmen Puran, Gopal 
Singh, Badri and Bhagwat. The first 
charge is under 8. 26, Factories Act, that- 
the manager employed thes(3 four men 
during hours beyond the time fixed for 
the employment of each person employed- 
in the factory. The second charge is 
that three of the men Puran, Gopal 
8ingh and Badri were employed in the 
same factory for more than eleven 
hours on the particular day about which 
a report was made by the Chief Inspec- 
tor of Factories and Boilers. 

The argument here was that these 
four men were pieceworkers and not 
regularly employed and that therefore 
the provisions of the Act did not apply 
to them. No ruling was quoted on this ^ 
subject, so that matter has to be decided'' * 
on the ordinary interpretation of words- 
in 8, 2 (2) (d) : 

A person who works in a factory, whether 
for wages or not, in cleaning or oiling any part 
of tho machinery, or any other kind of work 
whatsoever, incidental to, or connected with, 
the manufacturing process or handicraft, , ojf 
connected with the article made or oifiierwi^ ! 
tho subject of the manufacturing process 
handicraft therein, shall be deemed to be sm*- 
ployed therein.’’ ^ V 
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There can be no denying that these 
four men were winding yarn which was 
performing a process of handicraft con- 
nected with the manufacturing process 
'^carried out in the factory and whether 
they wore regular workers per day or 
according to the work turned out by 
them they were employed in the factory. 
/The hours of work in the factory as fixed 
by Mr. Kamlapat were 7 a. m. to noon 
with a break of one hour and after that 
from 1 p. m. to 6 p. m. The Chief In- 
spector found the four men working at 8 
minutes past 7 when he went to the 
factory and presumably because of the 
astonishing ignorance of law of the ftien 
in charge of the factory the work wont 
on till 7-53 p. m. in spite of the presence 
of the Chief Inspector on the premises. 
The four men admittedly worked from 
6 p. m. to 7-53 p. m., that is during a 
time vrhich was outside the time fixed 
by Mr. Kamlapat for the employment of 
each person employed in his factory. 
He was guilty under S.-26, with respect 
to all the four cases. 

The consideration of S. 28 is rendered 
difficult by both the subordinate Courts 
overlooking the provisions cf S. 52 of 
the Act. I have already held that the 
three men Puran, Gopal Singh and Badri 
were employed in the factory, but the 
term of eleven hours is subject to a rider 
that in computing the hours referred to 
in S. 28 any interval by which work is 
interrupted for half an hour or more 
shall bo excluded. The learned Assis- 
tant Government Advocate argued that 
the interruption would connote the ces- 
sation of work of all the workers such 
as by the break-down of the machinery. 
In this case also no ruling was quoted 
and one is left to interpret the words of 
the two Ss. 28 and 62 without any indi- 
cation as to how they have been inter- 
preted in similar cases in any large city 
whore there may be factories. 8. 23 
describes individual employment and is 
not worded like S. 26 for general em- 
ployment. For that reason I am of 
opinion that the interruption must 
be taken in connexion with each 
individual employed and not confined 
to the general cesssation of work 
as for the inteiwal between noon 
and 1 p. m. It will be noticed from the 
statement of Phran that he did not take 
vthe general interval for rest between 
inoon and 1 p. ea. but went on working 


till 2-30 p. m. as he had work in band 
between noon ajd 1 p. m. In that, 
particular case, therefore, there was &o 
interruption even* though there was 
interruption of work for the entire' 
factory. It seems more reasonable to 
interpret the section as meaning actual 
work and not merely residence in the 
factory for a certain number of hours. 
The analogy given by the learned 
Sessions Judge is misleading because if 
that analogy were applied the employ- 
ment of every factory hand it would ex- 
tend for twenty four hours as in general 
terms a factory-hand would be stated to 
be employed in the factory just as a 
gardener is employed for the garden of 
a house. This analogy does not clear up 
the doubt as to the interpretation of the 
word “interrupted” in S. 52. It is quite 
true that it would not he an interrup- 
tion if a worker rests for a minute or 
two. That is why the i>eriod of inter- 
ruption fixed is half an hour or more. 
In the three cases it has been accepted 
that every oae of thorn did nob do any 
work for two and half or three hours. 
]f that period is dfjducted they had not 
been employed in the factory having re- 
gard to the provisions of 8. 52 for more 
than eleven Iiours. 

For these reasons I uphold the convic- 
tion in all the four cases under S. 26 and 
set aside the conviction and sentonce 
under S. 28. It was pleajed that a fine 
of Es. 200 was excessive. Personally I 
think that a very severe fine is necessary 
where the proprietor of a factory om- 
])loys for superintending purposes men, 
who are entirely ignorant of the provi- 
sions of the Factories Act. Possibly an 
expense of Rs. 800 by way of line, to- 
gether with payment of counsel in 
various Courts, will induce Mr. Kamla- 
pat to purchase vernacular copies of the 
Factories Act for the guidance of the 
suporintondents ol liis factory. The 
days of doing everything by rule of 
thumb without bothering one's head 
witli the written word have long passed. 
The fine, if any recovered in excess, 
shall be refunded. 

V. T3./R.K Order accordingly. 
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(Lahore) 

Tek Oh^and, J. 

Keshab Chaader — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1190 of 1929, De- 
cided on 13th December 1929, 

Criminal P. C., S. 195 (c) — Court in which 
•documents had been produced can only file 
complaint and not Prosecuting Inspector. 

The intention of ‘the logialjitiiro in framing 
S. 195 (c) is to give authority only to the Court 
in which the proceodiog wan pending to file a 
complaint in respact of documents which wore 
produced or given in evidence before it. A 
prosecution, therefore, cannot proce3d on a 
complaint lilod by a Prosecuting ‘Inspector. It 
is necessary for such a complaint to bo lodged 
by the Court in which the docuinonts had l)oen 
produced: 19-25 Boin. 4^8, Itel. on, [P 2:dJ C 2] 

M, L, Puri — for Petitioners. 

Hem Raj Mahajati—iov the Crown. 

Report. — The facts of this case are 
as follows: 

The petitioners Keshab Chander and 
Diwan Chand were proceeded against 
under Ss. 419 and 465, I. P. C. the ori- 
ginal allegation being that they had 
clieated one^urchavan Lil, Headmaster 
of the Sanatan Dharam High School, 
Rawalpindi, into giving a certificate for 
admission to the University Examina- 
tion in favour of Saligrara and, that 
Keshab Chander had sat in the exami- 
nation, and written tlio answer books 
PQsing as Salig^am, and when challen- 
ged by the invigilator, Diwan Chand 
had attested the fact that he (Kheshab 
Cliandoi) was really Saligram. This 
prosecution was instituted in the Court 
of Lala Wazir]Chand, Additional District 
Magistrate, and when the stage of fra- 
ming a charge had reached, the Magis- 
trate apparently came to the conclusion 
that there wore really two distinct 
charges which could not be dealt with 
in one trial. The Magistrate in his judg- 
ment remarked : 

“The investigating olficor was not, however, 
clear about the naturo of the ollonce committed. 
His entire efforts were spent on trying to osta- 
blish that Keshab Chander accused sat in the 
Examination Hall in place of Saligram, and 
this was the main evidence led by the prosecu- 
tion b3fore me. At the time, however, when 
the stage came for framing the charge, it was 
discovered that the offence of sitting in ths Exa- 
mination Hall by Keshab Chander accused in 
place of Saligram did not fall under S. 419, 
1. P. 0. and that the offence which Keshab 
Chander accused did commit, if any by doing 
so, fell under 3. 465, 1. P. C. inasmuch as he 
forged certain examination papers in the name 
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of a person (Saligram) by whom they were no 
actually written out. 

He accordingly proceeded to frame a 
charge under S. 419, 1, P. C. and even- 
tually convicted both accused. Keshab 
Chander was acquitted on appeal by the 
Sessions Judge, and Diwan Chand has 
now been acquitted on revision by the 
High Court. The .Magistrate left it tew 
the prosecution to take separate procee- 
dings regarding the charge under S. 465, 
I. P. C. which relates to the answer 
books written by Keshab Chander in 
the examination. Accordingly on 26th 
October 1928, the Prosecuting Inspector 
filed a complaint, and the Additional 
District Magistrate proceeded with this 
complaint, and framed a charge. He 
then, however, on 8th February 1929, 
came to the conclusion that as ho had 
already expressed an opinion in the case, 
having decidei the other case by his 
order of that date, the case should be 
transferred and accordingly on 9bh Feb- 
ruary it was transferred by the District 
Magistrate to the Court of Sardar Hardial 
Singh. The Magistrate recorded the state- 
ments of the accused, asking whether they 
wished to recall the ‘prosecution witnes- 
ses. Apparently they were not asked 
whether they wished to have a de novo 
trial which procedure seems to have been 
irregular. 

The proceedings are forwarded for 
revision on the following grounds. 

Sardar Hardial Singh in the order of 
wliich revision Js now souglit holds that 
the trial can proceed. The objections 
raised to the prc3sent trial twofold. In, 
the first plac(3 it is contended that the 
prosecution cannot proceed on the com- 
idaiiit filed by the Prosecuting Inspector 
as under S. 195 (c), Criminal P. C., it is 
iiecossxry for such a complaint to be 
lodged by the Court in which the docu- 
ments had been jiroduced. It is clear 
that in the present case the documents 
were produced and exhibited before Lala 
Wazir Chand. Reference has been made 
to likau Veakatexh Chahorker, in re (1) 
(at p. 614 of 49 Born,), which seems J;o 
show conslusively that this contention- 
lias force. The learned Public Proseou-l 
tor has attempted to argue that where 
doerrments are filed as the basis of a 
prosecution, it is unnecessary to have a 
complaint by the Court. But this posi- 
tion does not arise in the present cese 
”(rrA.”l, R. 1926 Bom. 483s=49^ Bom^. 6dS. 






Viire' filed in the 
' Qdurt.Ql Lala Wazir* Chand, and not in 
tbe Court of the Magistrate now dealing 
with the case. Had Lala Wazir Chand 
himself split the case into two in the 
lirst instance and dealt with it as if there 
were two separate cases in the first in- 
stance, then this contention might have 
-liad some force, but as it is, in my opi- 
nion, the contention of the applicants is 
sound, and must be sustained. I am 
therefore of opinion that the present 
prosecution cannot proceed. 

The second point, which is mentioned 
in the grounds of revision, is that p^'ac- 
tically speaking the accused are being 
tried a second time for an offence of 
which they have already been acquitted, 
but this has nob been argued before me 
and clearly has no force. The offence 
for which they have been acquitted was 
of cheating the Headmaster in Ka%val- 
pindi into giving a certificate for admis- 
sion, whereas the present case deals with 
the use and forgery of the documents in 
the examination hall. 

In view of my finding on the first 
point as a charge apparently has already 
been framed, I forward tlie papers to the 
High Court with a recommendation that 
the present proceedings bo quashed and 
it be left to the Additional District 
Magistrate, if he thinks fit, to filfe a 
proper complaint. 

Order. — For reasons recorded by the 
learned Sessions Judge in his report 
dated 13th July 1929 I hold that the 
present prosecution cannot proceed. I, 
therefore, accept his recommendation 
and quash the proceedings. 

At this stage, I do not think it neces- 
sary to express any opinion on the second 
point mentioned by the learned Sessions 
Judge. 

It is much to be regretted that the 
prosecuting agency have mishandled 
this case from the very beginning and 
the accused persons have had to bo be- 
fore criminal Courts for more than two 
years in connexion with proceedings 
which v/ore wholly misconceived. In 
these circumstances, it is a matter for 
the serious consideration of the Additio- 
District Magistrate whether he 
Ihould nqw lodge a complaint against 
the fet it loners. 

B\Mr/n.K. ' Drier accordingly. 
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(Lahort) 

Zap/r Ali, J. 

. Indfir Singh and hnother — ^Petitioners*. 


V* 

Emperor — Opposite Party. 

Cnminal Eevn. Petn. No. 1146 of 1929,. 
Decided on 19th November 1929, 

Criminal P. C., Ss. 109, 110 and 121 — 
Commission of offence punishable with im- 
prisonment amounts to breach of bond 
given under S. 109 or S. 110. 

According to 8. 121, the commission or at- 
tempt to commit or abetment of any offence 
IJuiiishable with imprison m^mt wherever it may 
bo committed is a breach of bond taken under 
S. lO'd or S. 110 for good behaviour. When 
thor.'fori^ a porson is convicted of an offence 
under S. 452, Penal Code, and sentenced to im- 
prisonment, a breach of bond does take place and 
it is liable to forfeiture : 15 P. R. 1913 CV. Di$U 

A. J'L Kapur — for Petitioners. 

Judgment.— The learned counsel for 
the petitioners propounds the proposi- 
tion that a bond under S. 109 ©r S. 110, 
Criminal P. C., to be of good behaviour 
is not liable to forfeiture it the obligor 
is convicted of an offence against the 
person of an individual and not against 
his property aud Jio cites U^ham Singh 
V. Emperor (1) in support of it, 1 con- 
sider that the learned Judge responsible* 
for the judgment cited did not lay down 
so broad a proposition contrary to the 
provisions of S. 121, Criminal P. C. Ac- 
cording to that section, the commission, 
or attempt to commit, or the abetment 
of any offence punishable^with imprison- 
ment wherever it may be committed is a 
breach of the bond. In the present *case 
the petitioner was convicted of an of- 
fence under S. 452, 1.1\C. and sentenced 
to imprisonment. Thus a breach of thol 
bond did take place and it was rightly] 
forfeited. 

In the last paragraph ot his judgment 
the learned District Magistrate has cor- 
rectly stated what the order of the- 
Magistrate should have been, but ho 
could revise that order himself instead 
of sending the case back to the Magis- 
trate for that purpose. 

Further, I am of opinion that the am- 
ount of the security bond is excessive, 
and 1 reduce it to Rs, 500 and alter the 
order of 'the Magistrate in the terms 
stated in para. 5 of the judgment of the 
learned District Magistrate. . 

K.M./r.k, Order accordingly. 


{1) [1913] 15 P. R. 1913 P. L, k. 

1913=a21 I. C. 175=89 F, W. R* 1913 Cr. 
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(ftan|doii) 

BAGUJ<EY, J. . ^ 

Maung San Jlf2/in— , 

V. 

Emperor ■" 

Criminal Eevn. No. 100-B of 1929, 
Decided on 5th August 1929, against 
order of Sub-Divisional Magistrate. 
Amarapura, in Criminal Trial No. 14 of 
1929. 

(a) Burma Excise Act (5 of 1917), Ss. 53 
54,^ 55,- 56 — Excise Officer is not police 
officer and admission to him is admissible — 
Evidence Act S. 25. 

Although under BurniA Excise Act 5 of 1917 
an-Excise Oflficar has power of arrest, search 
and granting bail ho is not a i)olioe ofheor and 
an admission made to him is admissible in 
evidence: (1907-9) U, B. 22. 1, llfld no lonrftn' 
good law, [P 222 C 1] 

(b) Opium Act(l of 1878), Ss. 14,15 and 16 
— Ss.l4,l5 and 16 make provisions of Crimi- 
nal P.C. as regards search applicable to 
searches«and not seizures. 

Under Ss. 14, 15, and IG it is only search 
that has to be carried out in accordance with 
the rules for searches uiidor Crimiuil P. C., 
and the rules have no bearing on seizures. 

[P 242 0 1] 

(c) Criminal Trial — Although search be 
illegal, conviction for possession of object 
constituting offence is not illegal. 

Although a search iniido in person's house 
may be illegal rendering the person who made 
the 8;*«,rch liable to be sued for damages, still 
if some property is found, possession of which 
is an offence the person in unlawful possession 
is liable to bo convicted : 4 h, B. R. 121, R>f; 
A. 1, R. 192-5 Ramj. 205, from, [P 242 C 2] 
• Judgment.' — The applicant has been 
convicted undei* S, 9 (c), Opium Act, by 
the Sub-Div4Sional Magistrate, Amara- 
pura, and his appeal having been dismis- 
sed by the Additional Sessions Judge, 
Mandalay, he now comes to tins Court 
in revision. The case against him is 
that certain Excise Officers having recei- 
ved information that he had opium 
to dispose of, arranged by means of emis- 
saries to buy'the opium from him through 
a dunam y purchaser. The first attempt to 
arrange a meeting between the accused 
and the dummy purchaser proved abor- 
tive. The next night the dummy pur- 
chaser was sent out in a car to wait near 
the Myitnge railway bridge, Excise 
Officers remained in hiding close by, and 
it was arranged that as soon as evonts 
proceeded far enough to warrant a rush, 
the lights of the car were to be switched 
The two emissaries were sent off to 
bring the accused toihe spot with the 
opiuna. After waitii^gjor sonae time one 
m these men cam5 to. the car with the 
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Accused,, and purchaser asked whether 
be' had a sample of the opium with him. 
This was produced and the purchaser 
said he would pay and told the driver to 
switch on his lights. On the lights be- 
ing switched on the two Excise Inspectors 
who were in hiding close by rushed up, 
a Sub-Inspector of Excise who had been 
standing close to the car disclosed binn^ 
self, and the accused was arrested. On 
asking him w'here the opium was he 
stated that it was in a boat in the river 
close by; so the Inspectors wont down^ 
to the boat. As they arrived a man 
who was in the boat threw four tins 
overboard and followed them into the 
river himself and gob away. The tins 
were recovered from the water and 
found to contain opium. In the boat 
were found a gun and a cartridge-belt 
belonging to'fchc accused; and it is said 
that when arrested the accused said that 
lie had brought evil on himself as he 
had intended ifc to others, having inten- 
ded to sell the opium first and then 
arrest tlio purchaser. 

The. evidence in support of the case, 
as 1 have pointed out above, consists of 
the statement the two Excise Inspector, 
of the statements of the ..ward headman 
wliomthoy took with them as a witness, 
the statements . of the two emissaries 
who were sent out to bring the accused 
with tljo opium to the spot, and the 
statement of Maung Sii, tho taxi 
owner. (His Lordships after discussing 
tho evidence of tho Crown and the 
defence continued as follows) : It 
has boon argued that an admission 
made to an Excise Officer is not admis- 
sible : for this there is direct authority 
in V, B, Venhatai'a^nan v. Emperor (1). 
This ruling was quoted to the trying 
Magistrate, but as against that he refer- 
red to two Indian cases, viz., Croion v, 
Wazir Singh (2) and Ah Foon v. 
Emperor (3). Had the trying Magistrate 
looked into the Acts a little more close* 
ly he would have seen that Exoij3^/?;( 
Officers are now appointed under ^ 
Burma Excise Act 5 of 1917. The 
ment ' in V enkataramanU case . 

delivered in 1898 and then the 
Act was nob in force. In thdke 
Ex cise Officers were 8w.orn^..-in 

(1) [1907-09) U. B. B. 1. , ; '' 

(2) [1918] P. R. ejEb No, a. 

(3) [1919] 46 Cab 4il=sta» 

48 L C. 604=28 0. b. J. 106.^' 
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officers because the old Act did not give 
bhern the necessary posters of arrest 
Isearch, granting bail and so on. The 
Act of 1917 gives all these powers direct 
bo the Excise Officer as Excise Officer, 
and they are no longer police officers. 
Their position appears to have been as- 
similated to the x3osition of Excise 
Officers of Bengal. Therefore, Venkata- 
raman's case (L) must be regarded as out 
of date and no longer binding. 

Another point which has been argued 
is that the search did not comply with 
the provisions of S, 10*3, Criminal P. C. 
and therefore, tlie accused must her ac- 
quitted. This argument is really ontier- 
ly beside the i^oint. S 16, Opium Act, 
says that all searches under S. 14 or 
S. 15 shall bo in accordance with the 
provisions of the Criminal Procedure 
Code. S, 14 refers to searches in a 
building, vessel or enclosed place. J do 
not regard- a dug out as a vessel from this 
point of view, and it is (juito clear that 
these things when searched are intended 
to be regarded as more or less for the 
time being fixtures. If they have no 
locale, it is impossible to get witnesses 
from the locality. S. 15 has two clauses: 
the first refers to seizures in any open 
place or in transit; second refers to sear- 
ches of persons. There was no search 
in the present case. It is true that the 
form ai)pliGable to searclies was utilized; 
but according to the facts as given by 
the prosecution it was a case of a seizure 
of opium in transit, and S. 16, Opium 
(Act does not say that seizures of opium 
in transit must be made in accordance 
with the rules for searches under the 
Criminal Procedure Code. Witness 1, 
Mr. Lynam, Excise Inspector, an- 
swered his question in cross-examina- 
tion more or less correctly; he says that 
S. 103 in his opinion would only apxily 
to searches made inside houses and 
dwelling places. His senior officer, Mr, 
Paul, is not quite so correct. It, is how- 
ever, quite manifest that when the 
article to be seized is on the move and 
Ijas no locale it may be impossible to 
4pt yvitnesses of the locality to witness 
seizure. 

It is nob necessary for tlie decision of 
this case, therefore,, to decide whether 
a be convicted ,ou the result 

t>f a Search whiph did not comply with 
t5. 103„CncninalP. C. There are diver- 
gent rulings on the point. In Mi Hank 


V. Emperor (4), it was heldjby Hartnoll, 
J. (following Qu$en-Emperor v. Maw 
Aung — P. L, J, J3. 367), that persons 
Avho make a search illegally render 
themselves liable to be sued for dam- 
ages for this illegal action, but that this' 
illegal action does not affect the ques-.i 
tion whether the person whose house 
was illegally searched has committed} 
an offence if property is actually found! 
during the search whose possession con-' 
stitutos an olTonce. On the other hand, 
there is an unofficially reported ruling 
of the High Court Ma Jliwan v. Em- 
peri^r (5) in which Young, J. (who argu- 
ed in Mi Hank's case (41 for the Crown 
before Ifartnoll, J.), held that because a 
search did nob comply with the provi- 
sions of S. 103, Criminal P, C. 
the conviction must be set aside. It 
must be noted, however, that in this 
case there was no appearance bn behalf 
of the Crown and the judgment itself is- 
an exceedingly short one. My ownj 
opinion is tliat Ifartnoll, J.'s ruling is, 
correct. Tiiero seems to be no officiallyj 
reported ruing of this Ilig^i Court on: 
the i)oint. 

I hold that ihe seizure of the opium 
was regular, and that the admission by 
the accused when arrested was admis- 
si hie. 

There is another point bo which 1 
would call the attention of the trying 
Magistrate. The accused when called 
on his defence devoted a good deal of 
time to discrediting the two excise spies, 
Maung Pyant and I3a Ran. Several 
witnesses were called to depose to the* 
bad character of these two 'men; some 
said that they do not work and some 
say they eat opium, keep |)rostitutes 
and so on. All this evidence is entirely 
irrelevant and sliould never have been 
allowed by the trying Magistrate. If 
lie will refer to the Evidence Act, Ss. 146 
to 153, he will see how witnesses are 
allowed to be tested for their veracity. 
R, 146 relates to cross-examination: it 
is permissible under instructions to 
cross-examine a witness as to his lack of 
work, his liabits of consuming opium or 
his livings*’on the profits of a brothel; 
but when those questions have been put, 
the examining counsel has got to take the 
answers, and the examination of further 
witnesses to disp’ove his answers is not 
TlT a^RTiaiSr 

{5} A. 1. B. 1925 Bang. 205. 



243 


Nabinjan t)AS^ Y# EMfpROB (Carr, J.) 


1930 

allowed, save as shown in S. 153. The 
credit of witnesses may be impeached 
also under S. 155, biPt S. 156 does not 
allow evidence of •a witness* general 
bad character to be brought in. An at- 
tempt was also made to discredit some 
of the other witnesses, by liling on 23rd 
May the evidence given by these wit- 
nesses in another case. The last wit- 
ness for the defence had liis evidence 
recorded on 30th April and .it is quite 
contrary to the Evidence Act to try to 
impeach a witness by moans of con- 
tradictory statements made unless the 
contradictory statement is put to him in 
cross-examination, and these copies of 
depositions should not liavo been accep- 
ted by the Magistrate, but I find them 
filed as exhibits. 

I would also nolo ono other point. 
As 1 have stated, the main defence of 
the accused is that the excise party 
went to arrest somebody else and hav- 
ing allowed that person to escape tiicy 
turned round and accused liim of being 
the owner of tlie opiiina. Mr. Lynain 
stated that, whereas the actual seizure 
was made Sn 21st h'cbrnary, ho liad his 
information on 5th January and had duly 
reported his action in connexion with 
that information in Jiis official diaries, 
and ho offered to produce his diaries. 
At this point the Magistrate makes a 
note: 

“ U Ko Ko Gyi (ncnnscfl’s nclvocate) objectcrl 
to tho admission* (d tlio din ry extracts in c^i- 
clcnco as iireJi'vant and that is all tiMt is on the 
record about the diaries/’ 

The Magistrate should either Jiavo 
^definitely admitted tiiera or rejected 
them and not havo loft the matter un- 
decided, merely noting that the de- 
fence objected. No grounds are given 
why these extracts from the diaries 
should have been irrelevant, and of 
course, it is impossible bo say without 
seeing them whether they were or were 
not; but the defence is tliat the case was 
got up against tlio accused on 18bh 
February and it would certainly appear 
in the highest degree relevant to show 
that the excise department were work- 
ing the case up against this particular 
man for more than a month, previously. 

I see no reason to interfere in revision 
and therefore dismiss this application. 

V.B./b.K. Application dismissed. 
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Narifijan Ifass — Appellant. 

V. 

Empertt — Opposite Party. 

Criminal Appeal No. 1210 of 1929, 
Decided on 4th December 1929, against 
order of Sixth Addl. Magistrate, Ean- 
goon, D/- 2ist August 1929. • 

(a) Crtminai P. C., S. 190 — Complaint 
charging two people in alternative cannot 
be accepted -Sanction to prosecute such 
people is wrong — Burma Ghee Adulteration 
Act (6 of 1027;, S. 11. 

it is wroi5g that uny Court should accept a 
compliiut winch charges two people in tho 
altic^niitivo .'lud it is also wrong that an order 
sanctioning such a prosccutiun in tlie alterna- 
tive should he p.tsyecl. [P 244 C Ij 

(b) Burma Ghee Adulteration Act (6 of 
1927), S. 10 (5) —Whether ghee is lo be 
deemed adulterated or not is question of 
law — Chemical Examiner is simply to sub- 
mit result of his analysis and Court is to 
draw inference therefrom. 

Wbethor tho g'uoo is to l o (loomed adultera- 
tor! or not is qnwRbion of law and it is not a 
m liter on which the cli'*mical examiner shonld 
bo required to (^xpri^ss an opinion. hat ho 
hiis to do IS to stat J tho results of his analysis 
and leave tho Court to determine whether on 
those results the offonen cliarged is proved or 
not. [P 245 Cl] 

0\le Glanxillo and Tun Aunfj Cr},an — 
for Api)cllant. 

N. .V. Sea — for the Crown. 

Order.- The appellant Narinjan Daft 
has been convicted under S. 12, J^urma 
(ilico Adnlterabion Aet (Burma Act 6 of 
1927) of im]:)ortiug into .Burma adultera- 
ted ghofj in contravention ot fciio provi- 
sions of S. 3 (i) of tlie same Act and lias 
been fined lls, 100. In ])is a])peal tlireo 
main points iiave boon raised. Tho first 
eentention is that the a])pe.llaDt was 
not the iinj)orbai* of tho giioe in (]uostiori. 
This question 1 do not think it neces- 
sary to discuss for reasons which will 
appear later. The second claim is that 
there was no valid order of tho Dis- 
trict Magistrate authorizing the institu- 
tion of tho prosecution. On this point 
I think that remarks are called for. 

Section 11 of the Act provides that: • 
“ no pros^'cntion shall be instituted under the 
Act without tho written order of the Distri®||.^ 
Magistrate. ” ^ 

Why the prosecution in a matter 
concerning public health should be 
vested in a judicial officer I do xxpt 
know. But if that power is so vested I 
think it is incombent on the officer coh'i - 
cernod to exorcise it in, a judicial man- 



iieir* after due considanitiOQ of the facts 
df the ease. From the records in this 
case, it would seem that ^here was in 
fact no consideration of the facts and 
that the order has been passed as a mat- 
ter of course. The Health Officer of 
the Eangoon Corporation filed a com- 
plaint in a printed, form against “ B. 
Rxin Lill, contractor or his agent Narin- 
jan'Dis,” This bears an endorsement 
as follows signed by the District Magis- 
trate of Eangoon: 

“ I sanction the prosacution of flam Lai 
or Narinj\.n Das under Ss. 3 and 12, Burma 
Ghe^, Adulteration Act, and forwarded thi-^ 
complaint to the Sixth Additional Magistrate, 
Bxngooii, for disposal.*’ ‘ 

It seems to me to bo entirely wrong 
|that any Court should accept a com- 
plaint which charges two people in the 
lalternative, and to my mind it is ecjually 
wrong that an order sanctioning such a 
prosecution in the alternative should be 
Ipassed. As a matter of fact, the Magis- 
trate concerned summoned both the per- 
sons named and at the first hearing, ob- 
jection was taken on the ground 
that NvXrinjan Das should not be ])ro- 
seouted as the agent of accused L when 
B. Earn Lxl himself was present. The 
municipal prosecutor then stated tliat 
he was prosecuting both the accused as 
consignor and consignee of the glieo in 
question and asked to be allowed to 
change the heading of the plaint into 
“ Earn Tixl and Narinjan Das.'’ This 
request was granted and the heading of 
the plaint w'as altered by the substitu- 
tion of the word “ and ” for the words 
** for his agent.” Nobody concerned at 
the time seems to have noticed that 
there was a discrepancy between the 
complaint as amended aud the District 
Magistrate’s order sanctioning the pro- 
secution, However, 1 do not propose to 
go further into this matter, or to decide 
what is the effect of the defects men- 
tioned in the complaint and the sanc- 
tion, 'for, I think, that on the next objec- 
tion to be considered the prosecution 
•case mus^t necessarily fail. 

Coming to the third objection, the 
Act in question nowhere defines **ghee*’ 
l)ut S. 3 (1) prohibits the sale or im- 
portation etc., of “ any ghee which con- 
tains any substance which is not derived 
exclusively from milk,” This by im- 
plicatioir^-the Provides that ghee |s a 
substance derived^ exclusively from milk, 
but it does not define the kind of milk 
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from which ghee msy bo derived;, STbe 
Act confers no power on the Ijobal Go- 
vernment to frame, rules or to fit the 
standard which saleable ghee must, 
attain; butS. 133 (3), Rangoon Munici- 
pal Act (Burma Act 6 of 1922), does 
empower the Local Government to fix 
with reference to any article of food or 
drink a standard* of quality, specific 
gravity or percentage of constituent 
parts, failure to conform with which 
shall for the purposes of the Act, raise 
a presumption until the contrary is pro* 
vod, that the food or drink is adultera- 
ted. And under this section, the Local 
Government has iixei a standard of 
(jiiality for gheo in Municipal Depart- 
mental Notification No. 39 dated 28th 
March 1928, published at p. 299 of 
Part 1 of the Burma Gazette for 1928. 
This notification reads as follows: 

In oxercif*3 of the powers conferred by 
S. 133, sub-y. (3), City of Bangoon Municipal 
Act 1922, thrt Governmont of Burma (Minis- 
try of Forests) fixes with reference to ghee, the 
following standard of quality, failure to con- 
form with which shall, for the purposes of this 
Act, raise the presumption unless cho contrary 
is proved that the ghoe is adnlfcorafed: 

Stnmlnrd of Quality 

Gheo means the pure clarified milk fat of the 
cow or bulliilo, shall have a ‘bu tyro- ref raoto me- 
ter reading of not less than 4p, and no*t more 
than *2.5 at 40®C(, a s iponication value of not 
less than 220, a Hoicherb-Woolney value of not 
loss than 21 and a m^dfcing point not less than 
30*'C or more than SOX.” 

it may be noted here that this notifi- 
cation defines gheo as moaning the pure 
clarified milk fat of the cow or buffalo, 
and, therefore, under that notification 
anything produced from any other kind 
of milk would not be ghee. 

Returning to the Burma Gheo Adul- 
teration Act, S. 10 provides for obtain- 
ing samples of ghee and for the forward- 
ing of such samples to the Chemical 
Examiner to Government for analysis. 
sub-S (5) reads: 

A report signed by the Chemical Examiner 
to Govorament shall be sufiiciont evideflod of 
the result of such analysis.” 

Coming now to the facts of the case 
samples were taken of the ghee in ques- 
tion and were sent to the Chemical 
Examiner whose reports are filed as 
Exs. B and 0. There is only , a very 
slight difference between reports 

as to the values mentioned Stod it will 
suffice to quote^only the report B 
which reads as follows: 
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' Melting point ... 87.5*0. 

Bdiohert vtiluo ... 21.8. 

SaponiAcation var'ue 218.7. 

Butyro-refractometer ^ure at 
40*0 ... ** ... 44.4. 

\Tlie samplo ghee ib not of the standard laid 
^own by Government and under the Burma 
*Gho3 Adulteration Act the ghee is deemed to 
hQ adulterated.'* 

There is no evidence other than this 
report to prove that the ghee was in fact, 
«*djilterated, and Mr. De’Glanvilo*s con- 
tention for the appellant is that this 
report does not suflico to prove adultera- 
tion for the purposes of the Burma Ghee 
Adulteration Act, under which the ajr 
pellant has been prosecuted and convic- 
ted. He refers to S. 2 of the Act which 
lays down the cases in which ghee shall 
be deemed to bo adulterated and says 
that the Chemical Examiner’s report 
•does not prove any fact sot out in the 
section. 

This* objection, I think, must be up- 
hold. There has evidently been some 
<3onfusion between the provisions of the 
Act and the notification above rnention- 
'ed under the Municipal Act. The report 
is in itseK suflicient to show that the 
^hee does not conform to the standard 
prescribed in the notification. But that 
is ngt the same thing as proving that 
the ghee is adulterated withing the 
meaning of S. 2, Ghee Adulteration Act, 
which in this case it was incumbent on 
the prosecution to prove. 

Mr. Sen for the Corporation relies on 
the statement in the report that under 
the Burma Ghee Adulteration Act, the 
ighee is deemed to be adulterated. I am 
very clearly of opinion that this is not 
a matter on which the Chemical Exami- 
ner should be required to exjjress an 
jopinion. It is a question of law. What 
he has to do is to state the results of" 
his analysis and leave the Court to deter- 
mine whether on those results the of- 
fence charged is proved or not. S. 10 (5) 
only makes the Chemical Examiner’s 
report evidence of the result of the ana- 
lysis, and in my opinion, the question 
whether the ghee falls within the mis- 
■chiof of the Act or not is not comprised 
within the term “ the result of the ana- 
lysis.” Whether if the Chemical Exa- 
miner had more fully stated the results 
his examination, his report might 
have been, sufficient to prove the charge 
is a question which fio not propose to 
discuss now. But at any rate, it would 
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have been open to the .prosecution 
in this case to call expert evidence 
to show that the results obtained on 
analysis were sufficient to prove the 
facts bringing the case 'within the terms 
of S. 2 of the Act. This has not been 
done, and in the absence of any such 
evidence, it seems to me quite clear that 
the fact the ghee was adulterated has 
not been proved. I, therefore, allow this 
appeal, set aside the conviction and sen- ’ 
tence of the appellant and direct that 
the fine paid bo refunded to him. 

The appellant asks that the ghee be 
returned to him and I think that on 
this finding he is entitled to its return. 
Of course, if he should sell it or other- 
wise deal with it in Burma, in such a 
manner as to bring himself within the 
prohibitions contained in either the 
Kan goon ^lunicipal Act or tlie Ghee 
Adulteration Act, he may he liable to 
further prosecution. Ibit Mr. De’Glan- 
villo says that ho intends to send it back 
to India and I do not think that there 
is any reason for iefusing to return the 
ghee to him. I set aside, therefore, also 
the order directing 'the destruction of 
tl)e ghee in question and direct that the 
ghee be returned to the appellant. 

P.N./k.k. Uonviciton set aside. 
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M A LING Ba and Brown, JJ. 

Ba Yin and anothei — Appellant. 

v. 

Emt^ero ? — Opposite Party. 

Criminal Appeals Nos. 607 and 622 of 
1929, Decided on 22nd July 1929, 
against order of Sess. Judge, Shwebo, 
in Sessions Trial No. 11 of 1929, D/- 9th 
May 1929. 

Criminal P. C., Ss. 164 and^ 533 — State- 
ment of accused recorded under S. 164 but 
not in strict conformity with it — If erroir 
not injurious to case of accused on merit, It 
can be cured by S. 533. 

Even if a statement be not recejdod strictly 
in conformity with S. 1C4 so long as the 
Magistrate purports to have recorded it uhd^r 
that section, and even after ^tbe staten^ent l^as 
been received in evidence, S. 533 can be 
resorted to and evidence taken that an aceusad 
person duly made the statement Feoord0dk . 
S. 533 plainly provides that lint withstanding^ 
anything contained in 8. ^1,' Bvidenoa i 
such statement shall be admitted,. 
has not injured the accused as to 
on the merits ; 18 CaL ^9 ; 21 Bom. 
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m Cal. 560 ; Zej\ 9 Mad. 2S4, Dist. ; 17 Cal. 
86*2, hiss. /r<i7n ' [P 247 C 2] 

B, 0. Aiyanffcr and L. C\ Bcbertson — 
for Appellants 1 and 2. 

^MaungBa, J.—Ba Kin aged 18/19 
and Ba Yin aged 25, have been convict- 
ed of the muider of Thein Maung, a 
boy of 15, at Sliwobo, and sentenced to 
death. 

*Ba Kin made a confession, but the 
Magistrate, wlio recorded the confes- 
sion, forgot to take liis signature. Ho 
noticed the omission on tlie following 
day and sent his 2ndCleik to the jail 
to obtain Ba Kin’s signature. Ba Kin 
refused to append his signature. .\t 
the trial tlie learned Sessions Judge 
examined the Magistjate. The Magis- 
trate stated that before ho rccordod the 
confession ho satisfied liimsclf that Ba 
Kin wanted to confess voluntarily. 
Then the Magistiate deiosed to what 
had been stated to him by Ba Kin. The 
Magistrate finally stated ; 

“1 wroto out sill that. hin said anti thou 
my clerk Ba .Din read it. ditto him in niv 
presonoo. 1 asked him whether what had 
been read out to liiin was correct. Ba Ivin 
said that it was correct. . . . T took down 

the statement oC the accused in my Criminal 
Miscellaneous Ko.- 82 of 195iS. This record 
contains a full and true statement (•£ what the 
accused Ba Km told me.” 

The Magistrate’s Bench Clerk, Ba 
Din, W'as also examined in the Sessions 
Court. He states that lie was jirosont 
when Bfi Kin made his confession and 
that he read his btat« ment over to iiim 
and Ba Kin acknowh'dged it to bo 
correct. Ho further slates that the 
statement rccoidcd in Criminal Mis^cel- 
lancous No. 32 is the confession made by 
Ba Kin on that occasion. 

On behalf of the two ai)pellants it has 
been urged tJjat the confession is not ad- 
missible in evidence. The learned counsel 
in support of that contention quoted 
thi’ce cases. Tlie fiist case is Qveen 
Evipre^H V. Viran (1). In that case a 
Deputy Magistrate recorded a state- 
ment in the nature of a confession made 
by 7. The statement, which was made 
in Malayalam, was recorded in English 
and signed by the Magistrate only. 
Shortly afterwards the Magistrate ex- 
amined F as to this statement and F 
admitted that he bad made it volun- 
tarily. F retracted the statement 
later* ^ J. held that the pr^- 
of S. 164* Criminal P. C. are 

(xIMLISS^J 9 Ma3r22r 


imperative, and S. 533 will not vender 
a confession admissible where no at- 
temjit has been mfirfe to conform to 
the provisions of tho former section. 
He further held that inasmuch as the 
record of tho statement of V was not 
admissible, secondary evidence thereof 
could not be given. Tho next case cited 
is Jai Narai.an Bni v. Queen Empress 
(2). There tho uccused, wlien in 
custody, made a confession to a Deputy 
Magistiate. The confession was record* 
ed by the Deputy Magistrate in English, 
though made in Hindi, which the 
Deputy Alagistrato perfectly w'ell un- 
dei stood and could write. It purproted 
to have Ijcen recorded under the pro- 
visions of S. 1(14 and was in reply to 
one question which \Yas sot out. The 
record bore the signature of the accused 
and of the Deputy Magistrate, as well 
as tlie ctitificate required by the 
section. It was held that the provisions 
of S. 164 read w'ith S. 364 are im- 
perative as to tho language in which 
a confession is to be recorded and tliat 
S. 533 docs nob contemplate or iirovido 
for any nou-cornpliance wutli«tlic law 
in tliis respect, and that therefore as 
it Nvas nob iuipracbicablo to record the 
confession in Hindi, tho Sessions Judge 
was right in refusing to admit the 
document in evidence. It w^as further 
held that tho Sessions Judge erred in 
admitting the oial eviderico of the 
Deputy Magistiate as to w'hat accused 
told him, as, seeing that ho was 
acting under tlie provisions of S. 164, 
Criminal P. C., tho confession was 
matter wdiich was required by law 
to bo reduted to the form of a docu- 
ment, and, therefore, under S. 91, Evi- 
dence Act, no evidence could bo given 
in proof of such matter except tliQ do- 
cument. 

The third case cited is SaclanaufJa 
Pal V. Emperor (3). Tlie accused 
made a certain statement before a. 
Magistrate who recorded and took his 
thumb mark. The accused retracted 
that statement later. The learned 
Judge held that a thumb mark is not a 
signature within tho moaning of S. 3^ 
Cl. 62, (teneral Clauses Act, or S. 164,. 
Criminal P. C. They, however, rettvrned 
the record to the Sessions Judge with cu 
direction to take evidence as to whether 

'7^1856] iToaiTsST”^ 

(3) 11905] 32 Cal. 5£0. 
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the acoused duly made the statement 
recorded. • 

The last case avill not support the 
argument. The learned Judges who de- 
cided the case were of the oi)inion that 
the defect could bo remedied by taking 
evidence that the statement recorded 
was duly made by the accused. In cho 
present case also the learned Sessions 
Judge of Shwebo has adopted that 
remedy. The view of the law taken 
in Jai Naraf/afi Bai’s case (2), was 
doubted in Lalckand v. Quern Kinprefts 
(4). In considering Jai Naraifan Rais 
case (2), the learned Judges observed: 

“It is uiinoficssary for us ia thf3 prcsont oAse 
to do moi’o than say that, as at prosont ad- 
visDfi, wo are unablii to ai'iva in tho view of 
the law which foriaod the grounls of that 
judgment.’* 

Jai Narayan Rais case (2), was dis- 
sented from in Queen Emiyress v. Visram 
Babaji\b), The accused’s statement was 
made in Marathi and recorded in Eng- 
lish. The learned Judge hold tliab, as- 
•suming that it was practicable to record 
the statement in Marathi, and that con- 
sequently it was irregular, with re- 
ference to section S. 361 ot the Code, to 
record it in English, the statement was 
nevertheless admissible in evidence 
under S. 533, the irregularity not having 
injured the accused as to his defence on 
the merits. Viran s case (L), was decided 
in 1886. The learned Judge, who decided 
the case, in * holding tliat S. 533 could 
not be invoked, was no doubt influenced 
by the fact that no attempt had been 
made to conform to the provisions of 
S. 164. It appears from the judgment 
that prisoner No. 1 made throe separrate 
statements before the Deputy Magis- 
trate on 9th May, a fourth on i9oh May 
and 9, fifth on 3isb May ; but none of 
these statements were recorded under 
Ss. 164 or 364. The questions pub and 
answers given were not written down: 
they wove nob taken down in the langu- 
age in which they wore made but in 
English; they were not signed by the 
prisoner or certified by tlie Magistrate. 
In these circumstances S, 533 could nob 
be invoked. Since the decision of that 
case some verbal alterations have been 
made in S. 533. After the word “re- 
corded” the words “or purport4ng to be 
recorded’* have been inserted. After 
the words “ten der ed^ in_ evidence** the 
519.* " 

(5) [1897] '21 Bom. 495. 


words or has been received in evidence*’ 
have been inserted. The alterations! 
imply that, even if a statement be not 
recorded strictly in conformity with 
8. 164, bub so long as the Magistrate 
purports to have recorded it under that' 
section, and oven after the sbatementj 
has been received in evidence, S. 5^3 
can be resorted to .and ovidenooi 
taken that an accused person duly made 
the statement recorded. S. 533 plainly 
provides that notwithstanding anything 
contained in S. 91, Evidence Act, such| 
statement shall be admitted, if the error 
Ivis not injured the accused as to his, 
dofeiico on the merits. In the present 
case the confession was recorded under 
8. 164, and the Magistrate who recorded 
it complied with the provisions of that 
section, except that through an over- 
sight he did not take the signature of 
the confessor. The learned Magistrate 
has been examined and from his evi- 
dence it appoiis that Bi Kin did make 
that confession and that he did so volun- 
tarily. 

1, ’therefore, have nob the slightest 
doubt that the confession can be 
admitted in evidence. When the 
Magistrate’s Second Clerk, Po Yan 
visited Ba Kin in the jail to obtain his 
signature, Ba Kin refused to sign, saying 
that ho had confessed on the previous 
day because the police had asked him 
to do so; but when he was examined by 
the committing Magistrate on lltb 
January 1929, Ba Kin denied that he 
ever made a confession. He added that 
when the Court clerk came to him for 
signature he refused to sign, because he 
had not made any confession. Had it 
been true that the confession was made 
under inducement ho would certainly 
have said so to the Committing Magis- 
trate. In my opinion the confession 
was quite genuine and it can bo used 
against Ba Kin under the provisions of 
8. 21, Evidence Act, and it can be con- 
sidered against the co-accused Nga Ba 
Yin under the provisions of 8." 30 of the 
said Act. But as against Ba Yin cor- 
roboration by independent testimony 
is essential. (His Dordship then con- 
sidered the confession in detail and 
summed upas follows): To sum hp, 
as against Ba Kin there is his 
confession which has been; 
ciently corroborated. He gave 
as 16, but the Civil Surgeon 
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him, fished it between iB and 19. 
v Ais’ against Ba Yin he is implicated by 
Ba Kin's confession. There is also the 
evidence of witnesses who saw him 
going along with Ba Kin and the de- 
ceased, and the evidence of Ma Sulen 3 an 
who actually saw him striking the de- 
ceased boy with stones. His defence 
Mfas a denial. Both Ba Kin and Ba Yin 
tried to establish alibis. I am of opinion 
that the plea of alibi has not been 
established. 1 am satisfied that the 
guilt of this dastardly and brutal crime 
has been brought home to both the 
appellants. For such a crime the sen- 
tence passed appears to be the only 
suitable sentence that could have been 


I would, therefore, dismiss both the 
appeals and confirm the death sentence. 

Brown, J.— I have had the advantage 
of reading the judgment of my learned 
brother Mating Ba, and 1 agree with him 
that the confession in this case was ad- 
missible in evidence and that ihe failure 
of the Magistrate to secure the signa- 
ture of the confessing accused has been 
cured under the provisions of S. 533, 
Criminal P. C. The record made by the 
Magistrate who recorded the confession 
shows that before recording the confes- 
sion, he asked Ba Kin a number of 
questions as to the reasons which led 
him to confess. He asked him whether 
be knew that the confession might bo 
used as evidence against him, and to 
this Ba Kin replied in the adirmative. 
' He also asked other questions to satisfy 
himself of the voluntary nature of the 
confession. In none of these questions 
does the Magistrate explain that Ba 
Kin was not bound to make a confes- 
sion,, but W'hen examined in Court the 
Magistrate says that he warned the 
accused that he had nothing to gain by 
his confession and that it might be used 
against him, and the Magistrate ap- 
pended to the foot of the confession the 
’certificate required by S. 164, Criminal 
C., to the effect that he had explained 
toA^ftungBaKm that be was not bound 
to iha|e a confession and that if be did 
so ai[i^,;:ijonfeBRion he might make miight 
evidence against him.* I ani 
, ;S|fc4is§,ad fti th^.' citerfmstaiiceB tba| there 
was A substantjaf eompl^nce with tbe 
provisWs of 164, M 

■ JP, 0., and that any* defect ^. 


respect has been cured undeif the provi- 
sions of S. 633, a 

I agree also that (there is^ sufficient 
corroboration of the confession to leave 
no room for reasonable doubt as to the* 
guilt of either of the accufifed. The 
confession does not entirely agree with 
the evidence of the prosecution witness,. 
Manng Ba Lay, as in the confession Ba 
Kin says that it was Ba Yin who origi- 
nally called the deceased, saying .that 
ho would get compensation for damages 
to the bicycle, whereas Ba Lay mfn- 
tioned Ba Kin only. Ba Kin in his 
confession does- not deal with this point 
at length, and it is possible that he did 
nob speak tho truth here as he wished 
to minimise his part in the assault. I 
can see no reason, however, for suppos- 
ing tliat the confession was not a volun- 
tary ono and so far as the case of Ba 
Yin is concerned, strong corroboration 
is afforded by the evidence of U Hmu, 
Maung Pan and Ma Suleman. I see no 
good reason for doubting tho bona fidos 
at any rate of U Hmu and Ma Suleman. 

It has been suggested that bfie confes- 
sion cannot b^ used as against Ba Yin,, 
because Ba Yin is assigned tho loading 
part in tho crime in the confession. It 
seems to me clear, however, that tho 
confession does implicate Ba Kin him- 
self in the murder and, therefore, can 
be considered as against Ba Yin also. 
Tho murder was of the most brutal kind 
and in spite of tho youth of the appel- 
lant Ba Kin, I do not consider there is^ 
any reason for not passing tho death 
sentence on both the appellants. 

I agree that both appeals must be 
dismissed and the sentence of death con- 
firmed in each case. ^ 

v.p./k.k. Appeals dismissed. 
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1930 Cr. Cases 249(1) 

(Lal|pre} 

JOHNSyONB, J. 

Vir Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 53S of 1929, 
Decided on 22ad May 1929, from order 
of Sess. Judge, Gujranwala, D/- 19th De- 
cember 1928. 

Penal Code, S. 498 — Person cannot be 
convicted under S. 498 on mere presump- 
tion of marriage. 

In dealing with oflonces under S. 498, niar- 
riafio must bo strictly proved. Thoro may arise 
a presumption that hy ccjhabitation for a 
period of 13 years marriage took pla'ic, but 
persona cannot bo convicted on a presumption 
of that kind. [P ^40 0 2] 

Abdul Aziz — for Petitioner. 

Des^Raj Saiohney — for the Crown. 

Manohar Lai — for Complainant. 

Judgment. — This judgment will dis- 
pose of Criminal Revisions Nos. 535 and 
536 of 1929, which are admitted to hear- 
ing hy Addison, J. The petitioner, Vir 
Singh, was convicted under S. 498, 1.P.C. 
for enticing away in 1921, the other pe- 
titioner Ishar Knar, and since Mt. 
Ishar Kuar, at the time of the alleged 
enticement was said to have taken with 
her two daughters born in 1912 and 
1914,* he was further convicted under 
8. 3G3 read with S. 109, 1. P. C,. while 
Mt. Ishar Knar was convicted under the 
substantive ofToneo of S. 363, Ponal Code. 

The case for t)io prosecution wnrs that 
Sundar, the complainant married Mt. 
Ishar Kuar by chadarandazi in 1908 and 
that they lived together thereafter until 
1921, when Mt. Ishar Kuar disappeared, 
taking with her the two daughters ono 
of whom is now married, lb was al- 
leged by the prosecution that one Mil- 
kha Singh had sold Mt. Ishar Kuar to 
Vir Singh for Rs. 450 and although 
Milkha Singh denied tiiat allegation, 
the Courts below have not believed his 
denial on the ground that ho and Vir 
Singh were both convicted in another 
case under S. 363, 1. P. C. 

The real point in the case is whether 
there is an adequate proof of the alleged 
marriage between Mt. Ishar Kuar and 
Sundar in 1908. The prosecution evi- 
dence on the point is admittedly full of 
discrepancies with regard to all material 
particulars of the chadai'anda^si cere- 
mony. They have bq^n brashed aside 
on the ground that the affair happened 
about 20 years ago, but the evidence 
1930 Cr, 0. 32 
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does not, in my opinion, establish tl^at 
any such ceremony took place. Some 
witnesses say that Gobiud Brahmin per- 
formed tJie ceremony, but ho has not 
been called as a witness, and there is 
nothing to show that he is dead. The 
withholding of that evidence must be 
reckoned against the prosecution. 

There can bo no doubt that in dealin^g 
with offences under S. 498, I. P. C., mar- 
riage must he strictly proved, and it is ob- 
vious that in the present case strict proof 
is lacking. Thero may arise a presump- 
tion that, by cohabitation fora period 
of 13 years marriage took place, but per- 
sons cannot be convicted on presumption 
of that kind. Moreover, Mt. Ishar Kuar 
has ])een living with Vir Singh for seven 
years and it might equally well be urged 
that a presinnption of marriage between 
them also avisos. Tiie loavned counsel 
for the CroNvn has frankly admitted that 
the case against Vir Singh is, for those 
reasons extremely woak and I have no 
liGsitation in endorsing that oxnniun. 
Counsel for the complainant had little 
to urge on behalf of his client. 

Bo far as Mt. Ishar Kuar is concerned, 

I am of oijinion that the second excep- 
tion to S. 361, I. P. C.. is applicable. 
The two girls were in 1921, only nine 
and seven years old and she may well 
have thought that she was tJien entitled 
to their custody. 

I accej)b both petitions for revision, 
set aside tho convictions and sentences 
and discliarge tlio petitioners from their 
bail. Tho fines, if paid, will be refunded. 

p.n./r.K. Convictions set aside^ 

1930 Cr. Cases 249 (2) 

(Oudh) 

Stltaut, C. j., and Raza, J. 

Mata Din — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 256 of 1929, De- 
cided on 2lst August 1929, against thq 
order of Second Addl. Sess. Judge, Luck- 
now, D/- 25th Aiu’il 1929, 

^ (a) Evidence Act, S. 24 — Confetfeioti 
not full — Court can reject portions that are ^ 
false and deduce guilt. 

Where the confession is anything but a lull : 
confession the Court is at liberty to use ^ 
confession as it stands and derive a dadu^tiojl' 
of the guilt of the man who made it 
refecting portions of it which are false. ^ 

[P 252 0 2; P 2%C 
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■ - (b) Penal Code, S. 201— Reinevtiic corpse 

or^i»rdir«d man if causing disappearance 
ipl evidence of offence. 

The ordinary inference to be drawn from the 
vconduct of persona who have been concerned 
in a, murder in a house, and who have removed 
^ the body to another place, is that they do so 
With the intention of causing, at any rate, the 
true evidence about the locality, in which the 
murder took place, to disappear. Whether such 
evidence was caused to disappear wjth the in- 
tention of screening the offender from legal 
punishment is a question to bo decided from 
the circumsfiancos of the case: 47 All. oOG, Reh 
on, [P 255 C 2; P 256 C IJ 

Three men were sleeping close to the de- 
ceased man. Some one came in the night 
and struck the man with a violent blow 
severing the neck from body. Subsequently 
these persons removed the corpse to another 
room, broke bars of the windows and oblitera- 
ted blood marks in original place, thereby caus- 
ing evidence of locality of murder to disappear 
and putting police on wrong scent as to mur- 
derer. 

Held', that the fact that none of them was 
disturbed was improbable and it mnst he held 
that those persona must have had an intention 
of screening the murderer or murdeiora 

^ [V 25G C 1] 

(c) Criminal P. C., S. 237 — Person tried 
for offence known and believed to have 
been committed by him- -No evidence to 
prove his having taken part — Conviction 
under S. 201 is not illegal. 

Conviction of an accused under S. 201 as 
accessory to an offence hnowu and believed 
'to have been committed by him, although evi- 
dence does not sufficiently or definitely prove 
that he was present at and had taken part in 
the offence is not illegal: 22 Col. 6cS'. S All. 
252; 2 .4?/. 713 and 6- C'flf/. ICJ; f,om. A 

Ji.^R. 1925P. 0. 130, Hcf. on, * TP iG? C 1 1 

H. N. Misra — for ApjielJant. 

G. H. Thomaa and J, K, ^luUa — 
ior the Crown. 

Judgment.— Dehi Da\’al and Slieo- 
iiandan Singh have been convicted by tho 
learned Second Additional Sessions Judge 
of Lucknow, sitting at Unau of an of- 
fence of murder under S. -‘302, 1. P. C. 
and sentenced to transportation for life. 
In tho same trial the same two persons 
Debi Dayal and Slieonandari Singh and 
Salik Earn and Mata Din vvero sentenced 
under the provisions of S. 20L, I, P. C. 
for causing the evidence of the same 
murder to disappear with the intention 
*of screening the offender from legal 
punishment and sentenced to three years 
I’igprousi imprisonment each. All these 
JEour , persons appeal. The Government 
ii^dvocifee lias on behalf of the Local 
jG,^e,riii^ent filed a revision that the 
s^htfh’fc'^'dh.Dehi, Dayal apd 'Sh60iian4^>n ' 
Singfe'ehould b 0 ^ 0ei:^et5ees 

^,p{;deat|f. At the iowii'5df'^';Bihaiv-» tjbe. 

^ beIong|hf;tp 


V, Smpebob IjjSO 

Baja Sham Supdar Nath . Katil, a Kashi- 
miri Brahman, TalijQdar of Bitbar, The 
Raja (P. W. 15) re^des in Lucknow. 
His agent Pandit Bishambbar Nath 
deceased, also a Kashmiri Brahman, re- 
sided in the Port at Bithar and mana- 
ged the business of the estate there. 
On the night of 4th September 1928, or 
the early morning of 5th September 
Pandit Bishambhar Nath received in- 
juries while in the Fort which caused 
his death. The first information which 
was received as to his death was con- 
tained in a report made at tho police 
station at Achalganj two miles distant 
Irom Bithar at 7 a. m. on 5th September 
1928. This report was made by Salik 
Earn appellant, Salik Bam was an 
agent of the estate who worked under 
Pandit Bishambhar Nath. Sheonandan 
Singh appellant accompanied Salik Ram. 
The rejiort was recoiled by Sub -Inspec- 
tor Eaghiinandan Prasad who was then 
ofticer-in-ehargo or the Achalganj police 
station. Tho leport is as follows: 

“ Pandit Bishambhar Nath, tho general 
agent of Pandit Slniii Siindar Nath Kaiil, tho 
ziinindar of fffthar, used to rosiSe at Bithar 
in tho Fgrt. U‘?od to sleep at night in tho 
Court room of tLo J'ort. Last night too, hav- 
ing taken his meal ho as usual, went to Mt. 
3\onla. Bhatin’s place. She livofi at tho door 
of the Fort. It is not known at what time ho 
returnod in the night. This morning when 1 
.aud others awoke from sloop Sheonandan 
Sip.ihi told mo that Pauditji was lying dead. 

1 saw that Pandit Bishambhar J^ath was lying 
on the charpoy with Lin throat and face cut, 
Jlis dhoti was uiifasteiif d and a little blood 
also lay on the charpoy. Two or three 
wooden bars of tho window which is to tho 
west on tho back of the Court room, aro also 
broken, from which it appears that someone 
having com * from that very side has killed 
him. At night, iipto 12 o’clock, the sipihis 
had remaino i awake in the Fort. It is thought 
that this event happonod aftrsc that hour, I 
have not at all questioned tho sipahis and 
goniifcs and have at once coiiio away to make 
the report. Tho rest, whatever it may bo, will 
bo told by these peoplo,” 

-Mt, Keoia Bliatin (P.W.IO) is a widow 
who was the mistress of tho deceased 
man, Tlio “ Sheonandan Sipahi men- 
tioned is Sheonandan Singh appellant 
who accompanied Salik Bara. Sub-In- 
spector Eaghunandan Prasad (P. W. 26) 
had to proceed that day to Unao which 
is nine miles distant from Achai^nj to 
attend a sessions case. As h»;was nd-r 
able to proceed himself to Bithar he 
deputed Sub-ln^uectpr Sheer ' Parkash 
(P. W. 25) to Bithar. Sub^Inapector 
Sbeo Parkash reached, Bithar^; ii. 
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at once proceeded td the Port where 
he found on a charpiey in the outer room 
ot the kachehri (Court room) the dead 
body of Bishambbar Nath. He held an 
inquest upon the body the result of 
which was recorded in the inquest re- 
port Ex. 7. Prom this report it appears 
that the body was lying face upwards 
on two daris which weie placed on a 
charpoy. Two j)illows were at the head 
of the corpse. The whole of the corpse 
was covered with a white sheet. At the 
portion of the sheet^over the neck of the 
deceased there was a large cut. The 
sheet was soaked witJi blood. The 
upper dari and the pillow^s wcire also 
soaked with blood. The post-mortem 
examination of the corpse disclosed that 
death had been caused by a cut from 
a cutting instrument which had cut 
through the whole of the throat and had 
cut tiirough the branches of the carotid 
artery* There were no other injuries 
except a slight bruising on the right arm 
and a slight bruising on the left temple. 
From the injuries and the circumstances 
attcndingitlio discovery of the corpse the 
conclusion can bo drawn that the de- 
ceased met his death by receiving a 
blow with a sharp edged heavy weapon 
delivered through the cloth which was 
covering his face. The blow must have 
been delivered with great force. Tbero 
must have been a large amount of blood 
shed. A portion of the blood had re- 
mained on the sheet, the pillows and 
the top dari, but it would have boon 
easy for a considerable amount more to 
have fallen on the ground and to have 
splashed over surrounding objects. Sub- 
Inspector Sheo Parkash appears to have 
done little investigation. He appears to 
have satisfied himself with conducting 
the inquest and despatching the corpse 
to headquarters. IIo w’as clearly wai- 
ting for the arrival of his suiierior of- 
ficer Sub-Inspector Reglmnandan Prasad. 

Raja Sham Sundar Nath Kaul (P. W. 
15) had been in Unao on 4th September 
1928, and had seen the deceased there. 
On 5th September 1928, he received a 
telegram to the following effect: 

“ Pandit Bishambbar Nath kflled last night 
coma immediately. Salik Earn.’’ 

The telegram has been lost but a 
copy Ex. 6 has been filed which shows 
that the telegram w«s despatched on 
fith September 1928, from the railway 
telegraph office at the Acbalganj rail- 


way station. It was sent urgent a fee 
of Rs. 2 being prepaid. The Court haa 
been unable to discover ^vith certainty 
from the copy the time when it was 
despatched but it apxjarontly was des- 
I)atched at 9 a. m. and it would appear 
to have been despatched by Salik Ram- 
from Achalganj after he had made the 
first report. There is no evidence as to 
the exact time when the Raja received 
this telegram. As soon as he received 
it ho obtained a motor car and motored 
at once to Pithar. He had first motored 
to Unao which is over 30 miles from 
Lucknow and then 11 miles on to 
Bithar. Three miles from Unao he met 
the dead body being 'brought in. Near 
Acl'ialganj ho passed Sub-Inspector 
Raghunandan Prasad who was riding 
in. They both arrived at Bithar at 
about 5 p. rn. the Raja getting in 
before the Suh-Insx)ector. We thus 
liavo it that at 5 p. m, on 5th September 
1928, Sub-Inspector Ragluinandan Pra- 
sad and the Raja had arrived at Bithar. 
The Fort at Bithar contains a large 
collection of scattered buildings. The 
prosecution has prepared a plan of the 
Fort (J^lx. 1) drawn to scale. The Fort 
covers a largo area. It is e^icTosed with 
walls six to seven feet high. The walls 
can in many places he climbed. There 
is an outer gate which is secured at 
night. The suggestion for the prosecu- 
tion is tliat on the night when the 
deceased met his death the following 
persons w^ero in the fort. 

(l) Bishambbar Nath deceased man- 
ager, of tlio Raj ; (2) Salik Ram appel- 
lant, undcr-maiiagor ; (3)' Mata Din 
appellant, a superior cliaprasi, who also 
did work of a clerical nature ; (4) 

Sheonaudan Singh apjjcllant, a sepoy ; 
(5) Debi Dayal appellant, also a sepoy ; 
(0) Fateh Singh sepoy P. W. 12 ; (7) 
Kalka (Jorait (P. W. 23) ; (8) Manewa 
Gorait (P. W. 20) ; (9) Nanhua Goraifj, ,. 
who has not been called as a witness^ 
These are all the persons who accordr 
ing to the prosecution were on ' 
premises that night. The time 
near the end ot the rains and according 
to the prosecution all these persons 
w^ore sleeping out of doors. According 
to the prosecution the, doeeased 
sleeping in a space betwe^Sni the 
hri or office and a building call©# : 
zenana which bad . formerly 
occupied by women, and^ 
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sleeping on charpoys the appellants 
Sbc-onandaii, Debi Dayal and Mata Din, 
It has been noted that the dead body of 
the deceased was found inside the 
Court room. But the case for tlie pro- 
secution is that he was actually sleei> 
ing outside, that he was murdered 
outside and that the body was then 
oarried inside the Court room. Accord- 
ing to the prosecution Salik Earn, Fateli 
Singh and Kalka wore sleeping near 
the gate. Manewa was sleeping to the 
north of tlio Court room and Nanhua 
W’as sleeping on the zenana premises. 
The first report, as has been seen, refers 
to the breaking of the bars of a windoV 
•of the Court room on the- west. The 
prosecution case is that no one had 
entered though that window, and that 
the bars had been broken with the 
intention of leading the police to be- 
lieve that the murderer of the deceased 
had obtained ingress by breaking 
through that window. There was a 
broken lamp aUo in the Court room. 
It is suggested that tl'is lamp w^as 
broken accidentally, as the body was 
being carried in. 

The evidence as to tlie conduct of tlio 
inquiry raises questions to which no 
answer was given. It would have 
seemed necessary, considering tlie facts 
that the deceased was the manager of 
the estate and that there wore only 
•eight other iiersons 'who were residing 
in the Port with him on the night of 
his deatli, to have examined closely and 
in detail every one of those persons, 
in order to discover where each person 
Avas, and whether ho had hoaid or had 
seen anything. It was further neces- 
sary to obtain some information as to 
when it was first discovered that tho 
deceased was dead. But the record 
does not show that a close investigation 
took place on these linos. It may have 
taken place on those lines, but there is 
no evidence upon the point, Tho \voman 
Keola was sent for and was examhied. 
The case was considered of great impor- 
tance and on the evening of 5th Sei^tcm- 
ber 1928, bot-h the Dei3uty Commissioner 
/and the. Superintendent of Police arrived 
pn the, spot and stayed there for about 
jiwo bouts* 

On 6th Septem^*^ 1928, Mata Din 
l|nd Salik Earn, are said to have made 
:«eloBm'es to the Eaja (P* W* 16). 
|^he|rV Lordships V then considered the 
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evidence of Eaja (P. W. 16) and Sheo- 
nandan Shukal (F.«uW. 14) and disclo-* 
sures made to therp in extenso and 
proceeded.) We can now come to the 
actual trial. In this Suraj Narain, 
Mad ho and Hari Shankar were acquit- 
ted. The evidence of Kashi Ahir and 
Borey Lodh was disbelieved, against 
them. As thers is no appeal against 
their acquittal, it is not necessary lor us 
to go at length into the evidence against 
them. This much w^e may say that 
wo agree witli the learned Sessions 
Judge that the evidence of Kashi and 
Borey is completely unreliable. We 
shall deal later with the evidence of 
Pateh Singli. Tho evidence produced 
by Suraj Narain to establish that at 
the time of the murder he was in the 
Central Provinces working as a labourer 
on railway construction was believed 
by the learned Sessions Judge -and we 
see no reason to disbelieve it. The 
evidence of Pateh Singh was disbelieved 
by tho learnod Sessions Judge. He has 
given excellent reasons for disbelieving 
it. Apart from anything ^Ise the 
evidence of this man to the effect that 
Suraj Narain was the man who actually 
struck the blow that severed the neck 
of the deceased must be absolutely 
inaccurate, if Suraj Narain was at tliat 
time in tho Central Provinces. There 
are, however, many other reasons for 
discrediting tho evidence of Pateh 
Singh. 

The case in support of the convictions 
of Shoonandan Singh and Dehi Dayal 
for abetment of murder therefore rests 
entirely as against Sheoriandan Singh 
himself upon tlie statement which he 
is said to have made to Sheonandan 
Shiikul on 7bh September. There is 
one portion of tho statement wdiich is 
palpably inaccurate on the finding tliat 
Suraj Narain was in the Central Pro- 
vinces at the time tliat thb murder 
was committed. This is not, however, 
tho only point to which criticism can 
be directed. It is very noticeable that 
according to Slieonandan Shukul, Sheo- 
nandan Singh insisted that Mata Din, 
Debi Dayal,* Salik Earn, and himself 
had had nothing to do with the murder. 
Tims the confession was anything but 
a full confession. The learnod feessions 
Judge is, however, correct in his view 
that the Court is at liberty to use the 
confession as it stands, and derive a 
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deduction of the guilt of the man who 
made it even while cejecting portions of 
the confession wliich are false. The 
learned Judge regarded the confession 
in this manner. He found that Sheo- 
nandan Singh was in the Fort at the 
time of tlie murder. He found that 
Sheonandan Singh admitted that he was 
standing near the bed of the deceased 
man while the deceased man was mur- 
dered. Although Sheonandan Singh had 
clearly indicated as the actual murderer 
a man who was at that time in the 
Central Provinces, he considered that 
this statement was sufficient to show 
that Sheonandan Singh was present at 
the time of the murder and he was 
unabjie to draw any other inference 
fromVhis presence other than that he 
was an active abettor of the murder. 
Such a conclusion is a legal conclusion. 
But we*aro unable to accept the state- 
ment of Sheonandan Shukul as of 
sufficient value to justify a conviction. 
There are many peculiar points about 
the evidence of Sheonandan Sliukul. He 
had beeik engaged on 5th September 
1928, as officiating manager of the 
estate. There was no reason established 
why Sheonandan Singh should wish to 
confide in him. We have it from the 
evidence of the Eaja that on (ith January 
1928, Sheonandan Singh had told him 
that he knew nothing about the murder, 
that ’ he had* been sleeping close to 
the charpoy on which deceased was 
lying, but tlmt lie had heard and seen 
nothing. That is the only implication 
that is to bo drawn from tbe story that 
he told. He continued that next morn- 
ing being afraid that suspicion might 
fall upon him ho had joined Salik Earn 
and others in removing the bed to ano- 
ther place. He had been privy to the 
removal of the body ■ to another place 
and the breaking of the bars of the 
window. 

It is thus clear that on 6th Sep- 
tember 1928, he had no apparent in- 
tention of admitting that he had seen 
the murder committed. There is no 
apparent reason, ^why Sheonandan Shu- 
kul should have gained the Confidence of 
Sheonandan Singh, The former had 
“taken charge only on 5th September 
1928. Yet we have it from Sheonandan 
Shukul that on the caorning of 7th at 
S a.m. Sheonandan Singh came and sat 
by him and Sheonandan Shukul pressed 


him again asking what did he know 
about the murder. Everybody knew 
that Sheonandan Singh had stated that 
he knew nothing about the murder, but 
Sheonandan Shukul roturn6d to the 
subject, and pressed him saying that as 
he was sleeping close by he must have 
known something about it. Then ac- 
cording to the witness Sheonandan Singli 
made this incriminating statement. 

It is quite clear that the police offi- 
cials in charge and tlie Eaja were very 
anxious to obtain evidence as to the 
murder. They had according to their 
ac;count been unable to obtain any in- 
formation of any value but where they 
‘had failed it is said that Sheonandan 
Shukul succeeded. This story is not 
convincing. If otherwise, Sheonandan 
Shukul would have been of importance. 
Yet we find that in the police charge 
sheet of 21st September 1928 the name 
of Sheonandan Shukul is not entered as 
a witness. His name was not mentioned 
until a subsequent date. When the 
Sub-Inspector Kaghunanclan Prasad was 
asked ‘in cross-examination why he had 
not put up the name of Sheonandan 
Shukul at the beginning he replied that 
he only learnt late in the proceedings 
that a statement made by an accused 
person before people other than police 
men could be proved in Court. This, 
however, ,is hardly a sufficient explana- 
tion, for tho Eaja is put up in the police 
charge sheet as a witness who can give 
evidence as to the statements made to 
him by Mata Din and Salik Earn and 
Eara-Kishen Tewari who was never 
called as a witness, was put up to give 
evidence as to statements made to him 
by Debi Dayal and Salik Earn. 

It is true that the Sub-Inspector said 
in his deposition that proceedings under 
S. 201, 1. P. C., had never occurred to 
him as possible dunng the investigation. 
But if those 'proceedings did not strike 
him as possible during tho investigation 
it is difficult to see why he mentioned 
the Eaja as a person who would giVd^ 
evidence as to the statements made by 
Mata Din and *Salik Earn. Alter giving 
close consideration to the evidence of 
Sheonandan Shukul we are of opinion" 
that w 0 are not justified in accepting 
that evidence as establishing that Sh’so- 
nandan Singh had been standing near 
the bed of the deceased at the time p{ 
the murder. Upon that finding .his 
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viction isf abetment of nrnrder cannot 
stand. The case as against Debt Dayal 
jh reference to abetment of murder is 
based by the learned Sessions Judge 
tipon the following findings. He finds 
that Debi Dayal was in the Port at the 
time that the murder was committed. 
This in itself establishes little. Salik 
feam, Mata fDin, Fateh Singh, Matiewa, 
Nanhua and Kalka were also in the Fort 
at the time of the murder. To connect 
Debi Dayal with the murder the learned 
Judge relies upon the evidence connected 
with the dhoti. This much is clear. In 
the house which Debi Dayal occupiedjn 
Bithar a dhoti was found hanging up to 
dry, Thero were nearly obliterated 
stains upon it and those stains have 
been found by the Imperial Serologist to 
be stains of human blood. Debi Dayal 
has stated from the beginning that the 
dhoti was a dhoti worn by one of his 
women folk, and explain(3d the stains as 
being the stains of blood passed in the 
monthly courses. The learned Judge 
was under the imiiression that lie had 
said that the dhoti w'as worn by his 
wife. He did not say that. He said 
it was worn by one of his women folk. 
As his wife was at tlie time pregnant, 
if he had said that the dhoti was worn 
by his wife, there would have been 
force in the criticism. But he did not 
say so. 

' There is a witness Puran Pasi (P. W, 
11) wlio doiiosed that at first in the 
morning on 5th Sei)teml) 0 r 1928, he was 
on his w'ay in the fields wfiien lie saw 
Debi Dayal washing a dhoti in a river. 
There would be nothing necessaiily to 
connect the dhoti which Dobi Dayal 
was then washing with the dhoti which 
was found in his house on Gth Septem- 
ber. But apart from that ^Ye find tiie 
evidence of Puran Pasi valueless. We 
do not agree with the learned Judge 
that the explanation given by Debi 
Dayal is incompatiable with the stains 
,on the dhoti and we see no reason neces- 
sarily to suppose' that the witness Riip 
Rani (D.W. 2) is not telling the truth. 
We find that the evidence afforded by 
{he dijs^covery of the bipod stains on the 
dfioti is quite insufficient to bring the 
charg^ ot abetment of mnrder home to 
Debi i)ayal. We accept the appeals of 
Debi DAyal anS Sh^nandan Singh 
against tboir cpnvictiont of abetmenii of 
»^nrder and their conviction^/ |in4 


sentences on that charge aside. In 
these circumstances* the applications for 
enhancement of sentence fail automatic 
cally. 

We now come to the second part of 
the case. 

Have the four appellants been con- 
victed rightly on a charge under 8. 201?’ 
Wo see no reason to doubt the evidence 
of Raja Sham Sundar Nath Kaul (P.W. 
15) wlien he deposed that on 6th Sep- 
tember 1928, Mata Din, Salik Ram,. 
Debi Dayal and Sheonandan Singh all 
admitted to him that the chai'poy, on 
wliich was the dead body of the decea- 
sed, was carried from the place where it 
lay between the zenana and the Court 
room and placed in the Court room, in 
order to create the impression that the 
murder had been committed in the- 
Court room and not in the space outside 
and that the bars of the window had 
been broken to create the impression 
that the murderer of the deceased bad' 
obtained ingress by breaking those bars. 
There is further ovidcnco that on Gth 
September 1928 it was noted that in 
the space between the Court room and 
the zenana there were obliterated marks- 
of blood. Siib-Inspector Raghunandan 
Prasad has depcsod as follows; 

“Ithcu examined t ho opou spaco carefully 
and noticed obliterated marks of blood. The 
attempt was made by throwing dry earth on 
tho bJood and then rubbing it ofl.*’ 

The eviclencG that mark's of blood in 
this case had been removed has been 
critici^^ed strongly by the learned coun- 
sel for tho appellants. They suggest 
that the evidence is untrue and that the 
idea was an afterthought. They say 
that if this had been the case the at- 
tempt to remove the marks of blood 
would certainly have been discovered on 
5th Scptern])er. We, however, accept the*, 
evidence that marks of blood wore effec- 
ted in the place in question. We ate 
satisfied that the decease 1 was murdered 
in the open space between the Court 
room and tho zenana and not inside the 
Court room itself, and we are partly 
drawn to this conclusion by the fact 
that there were no signs of blood on the 
floor in tlie* Court room. Considering - 
the fact that tho deceased mast have 
bled profusely from a cut wlrici severed 
the branches of the cfi^rotid ’ artery it 
would in our opiftion have bemaprpris* 
ing if there were no mark^.bf blood 
Upon the floor of the Court ifiJom, if tb^ 
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tnnrder had been committed in the 
'dourt room. • Thereiia evidence farther 
that marks of blood were found on 
-corfcain other charpoys, those oharpoys 
being oharijoys upon which other persons 
wore sleeping near the charpoy of the 
deceased. The fact that blood was 
found on those other charpoys does not 
go to prove that the occupants of the 
oharpoys were the murderers. But it 
goes far to show that blood must have 
fallen on the ground and in addition 
upon other places. Thus we consider 
that the evidence that the ground was 
found to have been scraped in the place 
in question is corroborated by the cir- 
cumstances of the murder. It is not 
surprising in our opinion, if this fact 
was not discovered on 5th fioptomber. 
As we have already shown. Sub-Inspec- 
tor Sheo Prakash did little or nothing 
towards? investigation and waited till 
Sub-Inspector Raghunandan Prasad ar- 
rived late in the afternoon. It does not 
4ippear that the police oilioers discovered 
at first that the murder had not been 
committei in the Court room. They 
discovered this fact after Mata Din and 
Debi Dayal and the two other men had 
made their statements to the Rai’a. 

Th*e facts then stand that Salik Ram 
in his first report male what wo find to 
be a deliberately misleading statement 
that the deceased had been killed inside 
the kothri and that ho referred therein 
to the breaking of the bars of tlio win- 
dow and suggested that the murderer 
had entered through the widow. Upon 
• the evidence of the Raja we arc satisfied 
that all the four appellants admitted 
that they had taken part in the removal 
of the body from one place to the other 
And to the breaking of the bars. There 
is furtiior evidence that the ground had 
been scraped to remove blood marks and 
there is also the evidence of the old 
Oorait Kalka who was in the Port on 
the night of the murder. It is true that 
this old man has very bad eyesight but 
there was rnucli moon light that night 
the occurrence having taken place three 
nights after the full moon. This witness 
may not be correct as to the men 
who were carrying the charpoy from one 
place to another, but we see no reason 
to flisbtust his evidence as showing that 
some pf the occupants ml the Fort were 
removing the body, from one place to 
Another. This is our inding of fact. 
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Can it be found on this that all these 
persons or any of them knowing or 
‘ having reason to believe that an offence 
had been committed caused any evidence 
of the commission of that offence to dis- 
appear with the intention of screening 
the offender from legal punishment It 
is argued on behalf of the appellants in 
the first place that on the facts no evi- 
dence of the commission of the offence 
disappeared. Their case is that evidence 
was created with the intention of putting 
the investigating ollicers on a false scent. 
They further argued that there was no 
ir\JLention of screening the offenders from 
legal punishment hut the intention 'was 
rather to safeguard other persons from 
undeserved suspicion. The final argu- 
ment which was based on the decision 
of cor bain Courts was that unless it 
could be shown aiTirmativfily- that the 
murderers were persons other than the 
appellants they could not be convicted 
under S 201. Wo are of opinion that 
the removal of a corpse of a murdered 
man from one place to another place does 
cause evidence of the commission of the 
murder to disappear. It was decided by 
a Bench of bho Allahal)ad Higli Court 
in Emperor v. Axitar (i), ab p. 308 (of 
47 AIL) : 

ordinary infereaco to bo drawn froml 
tho condneb of portjons who li.ivo boen con-| 
cerued in a ninrder in a lionso, and who have 
roniovod tho body to another placo, is that they 
do BO with tho iatcntioii of causuig at any rate 
the true evidence about tho locality in which' 
tho inurdor toolc pliicc to cliRappoar,” 

By removing the body from the open 
space to tlie Court room a portion of the 
evidence wliich would have been affor- 
ded by the discovery of the body in the 
place whore the man had boen killed did 
disapj)oar. It is true that in tliis case 
additional evidence has since been dis- 
covered to establish the scene of the 
murder. But undoubtedly certain evi- 
dence has disappeared. It can also be. 
argued that, if the bars of the window 
had remained intact, the fact that they; 
remained intact afforded evidence 
the murderer had not entered through 
the window. The breaking p! tho; bars 
destroyed that evidence by suggesting 
that the murderer had entered thrpugS 
tho window. But apart that life., 

have the evidence which we haver acoejj'y. 
ted that the portion of the ground 
been interfered with in order tp;,.;4|||l' 

” (iy a7l” 
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terate bteod stains.' We consider that 
there is no doubt that it is suflfidently 
established that evidence of the commis- 
sion of the murder was caused to dis- 
appear. T3ut it is necessary to go further. 
Can it be found that it was caused to 
jdisappear with the intention of screening 
the offender from legal punishment ? 
liere we have to look at the circum- 
stances of the case. It is not sufficient 
for the counsel for the appellants to say: 

“They are innocoiit men. Thoy did not know 
who commiCoed the mu^idor. Thoy had no 
suspicion who had committed the miirdor. 
They did not intend to save the murderor from 
the conaequGuces of his act. Thoy only wislicd 
to save themselves from undeserved suspicion. " 

Having found, as we have found, that 
thoy were privy to removing the body, 
breaking down the bars and obliterating 
the blood stains, can we accept the reply 
that they did these acts only to shield 
themselves, and should wo not find on 
the facts that they did these acts partly 
with the intention of shielding thorn- 
selves and partly wdth the intention of 
screening the murderer^?. We have to 
look at the facts. We find that three of 
these men were sleeping close to the 
deceased man, Some one came in the 
night and struck him a blow which 
isevered his neck. Tlie blow was neces- 
'sarily a violent blow. That in tlicso 
circumstances not one of those three 
men was disturlied, and that not one of 
them was in some position to form a 
surmis® as to the perpetrator is a con- 
clusion which we cannot accept. Wo 
consider that when in those circum- 
stances those 'men deliberately caused 
evidence to disappear they must he con- 
sidered to have had an intention of 
screening the murderer or murderers. 
jTheir main intention may have been to 
save themselves. But there was also in 
our opinion an intention to shield the 
murderer or murderers and that is suffi- 
cient to justify the convictions So much 
for the appellants Mata Din, Dobi Dayal 
^and Sheonandan Singh. In the case of 
Salik Earn, who was not present we have 
it that he was consulted by the other 
three. It was from his brain that the 
pUn was formed. He must be consideied 
to haw had the same intentions as the 
We find therefore that the in- 
Is made out snfifioientlty. In 
Respect to the last argument the views 
ei^^h^ted by a Bench of the Oaictitta 
Court in impress v. 
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Bibi (2) ; 

“ Wo think that S. 2<Mi I. P. 0 , was net in- 
tended to apply to such a, case. A case, that 
is, in which the person, who is the possible 
or probable offender, makes statements excal* 
pating himself by inculpting another,” 
by a single Judge of the Allahabad 
High Court in Empress of India v. 
Kishna (3) : 

” Now S. 201, 1. P. 0., has been held to refer 
to persons other than the actual offenders,” 
by a singlo Judge of the same Court in 
Queen Empress v. Dumjar (4) and by 
tho Bench decision of the Calcutta 
High Couit in Torap Ali v. Queen Em- 
press (5) cannot now be considered as 
effective. These views wore dissented 
from in the recent Allahabad decisions 
Emperor v. An tar (l) and Emperor v. 
Harpiari (6). We do not propose to 
discuss these decisions in view of the 
fact that the law on the subject appears 
to us now to be settled by the decision 
of their Lordships of tlio Judicial Com- 
mittee in Brgu v. Emperor (7). In that 
caso tlioir Lordships found on tho facts 
that five men had set on a sixth. The 
sixth man was killed. His dead body was 
l)laced on a horse and taken away by 
tho five mo.i The Indian Courts had 
found that two of those men were ac- 
tually guilty of tho murder, that ^ihere 
was not sufficient evidence to convict 
the remaining three men of murder, but 
that it was established that those three 
men had assisted in making away with 
the body. Their Lordships refused to 
interfere with the convictions of the 
first two men under S. 302 and the re- 
maining three men under S. 201, I. P, 
C. Those three men had been charged 
with murder. Their Lordships say at 
p. 195 (of 52 I. A.) : 

” The throe men who were sentenced to ri- 
gorous imprisonment wore convicted of making 
away with the evidence of the crime by assis- 
ting in taking away the body. They were not 
charged with that formally, but thoy were 
tried on evidence which brings the case under 
S. 237.” 

There the appeal was mainly as to 
whether the conviction was justifiable 
as they had not been charged originally 
under S. 201, But the whole case was 
before their Lordships. Their Lord- 
ships followed their usual practice in 

(2) [1881] 6 Cal. 7fo==8 C. L. B. 2u7. ~ 

(8) [1878] 2 All. 713. 

(4) [1886] 8 All. 252-55(1836) A. W. N. 71. 

(5) [1895] 22 Cal. 638. 

(6) A. I. R. 1926 Slh 737=49 AIL 57. 

il) A. I. R. 1925 P. C. 130=6 Uh. 220=32 
1. A. 191 (P.O.). 
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criminal cases. As Loi'd Haldane said 
(p. 195)': , 

** The tribunal is pot a Court; of orlminal 
appeal. When thoro has been evidence before 
the Court below and the Court below has come 
to a conclusion upon that evidence, their 
Lordships will not disturb that conclusion, 
they will only interfere in such circumstances 
as are referred to in the well known case of 
In re., JJillet (8) where there has been a gross 
miscarriage of justice or a gross abuse of the 
forms of legal process.” 

But it is to be noted that if the views 
taken in the in’evious decisions of the 
Indian Court had been accepted thero 
would have been in that case a gross 
miscarriage of iustice. If the opinion 
accepted in the Indian decisions to tlie 
effect that tlie conviction of accused, as 
accessories to an offence, known or be- 
lieved to have been committed by them- 
selves is illegal: Torap AH v. Quern 
Empress (5), the three men in question 
should tiot have been convicted under 
S. 201. They had been charged with 
murder. According to the assessors two 
of them had taken part in the assault 
although they wore not found guilty of 
murder. *\ccording to tlie Judge the 
evidence did nob sulficiontly or defi- 
nitely prove that they were present at, 
and had taken jiart in the murder. 
The/weio found by their Lordships to 
have been rightly convicted under 
S. 201. The facts here are nob dissimi- 
lar. ITore the four appellants were 
charged with murder. Two of them 
were convicted of murder by the trial 
Judge. They have been acquitted hero 
on that charge. Tho other two were 
not found to have taken part in tho 
murder. Hero as there, it can be said 
that the evidence does not sufficiently 
or definitely prove that they were pre- 
sent at and had taken part in tho mur- 
der They can here as thero be con- 
victed under S. 201. After a close ex- 
amination of the case in all aspects we 
find that the convictions under S. 201 
are correct. We see no reason to re- 
duce the sentences. The result of these 
appeals then is as follows. The appeals 
of Mata Din and Salik Ham are dis- 
missed. The appeals of Debi Dayal and 
Sheonandan Singh are partly allowed. 
Their convictions for abetment of mur- 
der and the sentences of transportation 
for life passed upon them are set aside. 
-But their convictioiwi under S. 201, 

* "~(8) [1887] 12 A. C. 459=16” Cox. C. 0. 241=36 
W. R. 81=66 L. T, 616. 
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I; P. C., and the sentences of three years* 
rigorous imprisonment passed upon 
them are upheld. The Government re- 
vision is dismissed. 

V.B./k.K. Order accordingly. 
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Stqaut, 0. J. • 

Nihal Chand and Appellants. 

v. 

Jai Ham and oZ/icrs— Respondents. 
Criminal Ref. No. 61 of 1929, Decided 
on 21th October 1929, made by 2nd Addl. 

Scss. Judge, Lucknow. 

Criminal P. C., S. 145 (1) (2) (8) — Molasies 
form produce of land and being subject to 
decay can be ordered to be sold. 

Mulussos cau bo bo treated as the produce of 
the factory within the itioaniiig of S. 145 (8) 
wlioro tho land aliout which thero is dispute 
consists of factory biiildinn; including vats. A 
sugar mill produces ruolasses. Tho word “pro- 
duce” IS not necessarily counned to what ia 
grown on the ground. It refers also to a 
finished article or semi-finished article made 
from raw mat *riril. [T 258 0 1] 

Where, therefore, tho produce is subject to 
speed) and natural decay, tho Magistrate’^ 
order for its sale is jnstilied and the Magistrate 
lias jurisdiction to pass such order. The sale 
proceeds should bo made over to persons in pos- 
sosbion of molasses only if they give reasonable 
security. Security need not bo in cash. Re- 
cognized Govornment securities as War Bonds 
are sulheient. [B 258 G 2] 

St. George Jackson — for Appellants. 

G. U, Tiumas and B. P. Verma— lor 
Respondents. 

Judgment. '- Tho facts are stated in 
the order of veferenco. 1 need only 
summarise them. The proceedings were 
under S. 145, Criminal P. C. Nihal 
Chand and Jagannatli weVo the lessees 
of certain factory buildings. Jai Ram 
Das w^as the lessor. The lessor’s case 
was that certain vats containing molas- 
ses were not inchuled in the lease. The 
lessee's case was that these vats were 
included in the lease. At a certain 
period it was alleged that there waSr* 
an apprehension of a breach of the 
peace. The Superintendent of Police 
posted a guard to iirevent a breach 
of the peace. Proceedings then toot 
place under S. 145 and finally orders- 
were passed which are the subject of 
tins reference. All apprehension of a- 
breach of the peace has now ended, foi* 
the lease has come to an ^'hd and the 
lessees have given up possession over 
every portion of the premises. 
what has happened in the mean|^hil^. 
has been this. Action had to |>e 
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in respect' of the molasses in the vats* 
The Magistrate, treating these molasses 
as property subject to speedy and natural 
decay, sold the molasses. The sale pro- 
ceeds are about Es. 25,000 which at the 
present moment are in the hands of the 
receiver. The Magistrate went on to 
order that the sale proceeds should be 
handed over to Nihal Chand and Jagan- 
nath provided they deposited cash secu- 
rity or bank receipts. This order has 
been attacked on the ground that the 
Magistrate had no jurisdiction to pass it. 
I consider that the Magistrate had juris- 
diction to pass it. 

He was dealing witli a dispute in reV 
,pect of land w^ithin the meaning of 
]S 145 (1) and 145 (2). The land in ques- 
tion consisted of the factory buildings 
including the vats. 1 can only treat the 
molasses as the produce of the factory 
within the meaning of S. 145 (8). I do 
'not think I am straining the meaning of 
the words. A sugar mill produces mo- 
lasses and the molasses can be fairly 
called the produce of the mill. In the 
same way a flour mill produces hour and 
|l should consider Hour to he the produce 
of a hour mill. The word ‘‘produce” is 
not necessarily confined to what is grown 
from the ground. It refers also in my 
opinion to a finished article or a semi- 
finished article made from raw material. 
In these circumstances the Magistrate’s 
order was justified. The produce ^vas 
subject to speedy and natural decay, so 
he made an order for 'its sale. The mo- 
lasses having been sold, it is now to be 
seen what disposal is to be made of the 
sale proceeds As Nihal Chand and 
Jagannath have been found to have been 
in i)OSsession of the molasses the sale 
proceeds should ordinarily bo made over 
to them. But the Magistrate has rightly 
decided that the sale proceeds are only 
to be made over to them if they give 
^’easonable security. He was dealing 
with possession only. I know nothing 
as to the title to the molasses and I 
•have been careful to hear nothing on 
the subject as that question will have to 
be decided elsewhere. But it is obvious 
that if the sale proceeds are handed 
oyer to Nihal Chand and Jagannath 
some security should be taken from 
Jfehem in event of the title to the mo- 
lasses being fptind eventually to be 
with ^ai Earn Das. So aecurity must be 
taken.' 


I do not, hotvever, consider it proper to 
take security in casl;. In fact such an 
order has no meaning. Nihal Chand and 
Jagannath would then take out thoj 
amount in cash and pay the araountj 
back in cash. Fixed deposit receipts] 
would be better. But it appears to me' 
that it will be sufficient if Nihal Chand 
and Jagannath deposit any recognized 
Covornment securities such as War 
bonds. They inform me that they are 
ready to deposit War bonds and 1 direct 
that they may take out the sale proceeds 
if tliey deposit War bonds of the same 
value and that they shall he permitted 
to draw interest on these War bonds as 
it falls due. I next come to the question 
of the time during which this deposit 
should he retained. I am informed by 
the learned counsel for Jai Earn Das 
that he claims a balance against Nihal 
Chand and Jagannath. lie will not re- 
quire more than a year for the purpose 
of filing a suit to recover this balance; of 
course ho can file a suit whenever he 
likes within the period of limitation, but 1 
fix this limit for withdrawal of security. 

I direct that after a year Nihal Chand 
and Jagannath may withdraw their 
security. If tlio suit has been filed be- 
fore the year has expired it will be for 
Jai Earn Das to obtain the orders of the 
Court for further security. It will of 
coiu’se bo open to the trial Court to pass 
such orders. I order that jthe papers be 
returned with these directions. 

U.M.'u.K. Orrlrr accorduigjy. 
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(Patna) 

MULTilCK, J. 

Ki dinri Jha and another — Petitioners. 

V. 

Anand Kishore Jha — Opi)03ite Party. 

Criminal Eevn. No. 128 of 1928, Deci- 
ded on 12th March 1928, from order of 
Dist. Magistrate, Darbhanga, D/- 10th 
February 1928, 

(a) Criminal P. C., S. 144 — Unless facts 
are quite clear, proceedings should be 
drawn under S. 145. 

Ordinarily unless the facta are on the face of 
them quit*' cFar, a proceeding should bo drawn 
np under 8, 14.5 for the purposo of investigating 
the question ol actual possession to land. 

[P .259 0 2] 

W Criminal P. C., S. 145 — Suit for re- 
covery of possession decreed- -For purposes 
of S. 145 presumption is that decree-holder 
entered in possestipn on date of decree un<* 
less possession is proved to have been dis<* 
turbed by Judgment- debtor. 
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Where ia a suit for recovery of posseBsion, 
possession is decreed, although the decree may 
be ex parte, as betweeif judgment-debtor and 
decree-holder for purpases of S. 145, the pre- 
ssumption is that the decree-holder entered into 
possession on tbe date of the decree and conti- 
nued till his possession was disturbed by the 
judgment-debtor, and tbe onus is on the judg- 
ment-debtor to prove his entry subsegir'int to 
•date of decree. [P :^60 0 1] 

Ganoah Skarma — for Petitioners. 

Muhammad Hasan Jan Oppo- 
site Party. 

Judgment. — The learned Snb-Divi- 
^ional Magistrate’s proceedings were irre- 
gular from the outset. 

We have not got the order of 19th 
December 1927 which is referred to in 
his order dated J7th January 1928. 
S. 144, Criminal P. C. provides that in 
oertain contingencies the Magistrate may 
direct a person not to do any act which 
eauses obstruction, annoyance or injury 
-or risk gf obstruction to any person law- 
fully employed or a disturbance of the 
public tranquillity. The Magistrate may 
make this order ex parte or he may make 
it after issuing notice to the person con- 
cerned an^ hearing the cause shown by 
him. But sometimes a Magistrate makes 
the (trder straightway ex x^arte and at 
the same time orders the x^avty affected 
to show cause. This does not seem to be 
•quite regular because Cl. (4), S. 144, pro- 
vides that the xvarty affected may show 
cause after the order has been made and 
then the Magistrate may either rescind 
the order or modify it. 

However, in the present case it would 
seem from tlie order of 17t}i January 
, 1928, that an order absolute was made 
ex parte in the first 'instance against the 
opposite ivavty and therefore the two 
months* time provided by S. 144 runs 
from 19th December and the order has 
silent itsoP. 

The petitioners dissatisfied with the 
Magistrate’s order of 17th January in 
which he confirmed his ex xiavte order, 
made an application ‘to the District 
Magistrate, who on 10th February 1928, 
declined to interfere. Then there was 
a,n application to refer the case to tho 
High Court made to the Sessions Judge 
who on 15th February [l^rejeotod the ap- 
plication. 

The present application is made by 
the i) 0 titioners in revision under S. 439, 
Criminal P. 0. ^ 

Having regard to tho fact that tho 
order of 19th December 1927, has spent 


itself no further proceeding with a view 
to setting aside that order will be effec- 
tive; but 1 desire to bring to the learned 
Sub-Divisional Magistrate’s notice that 
it has been repeatedly held that ordi- 
narily unless the facts are on the- face 
of them quite clear a proceeding should 
be drawn up under S. 145 for the pur- 
pose of investigating the question of ac- 
tual possession to land. The learned 
Sub-Divisional Magistrate appears to 
have made the ex parte order of 19th 
Decembei’ without any investigation and 
tho order of 17th January 1928 did not 
improve matters because it was passed 
ui)on an inspection of the records with- 
out examining witnesses as to actual 
])ossession. If then there is still any 
further apprehension of a breach of the 
]>eace, the proper course will be to take 
proceedings under S. 145, Criminal P. 0. 

1 desire at the same time to observe 
that on 30th August 1923, Mahanth Bi- 
shambar Das obtained a Jdecree on com- 
XU'omise against Bhagbat Das and 8hiva- 
nandan Tliakur and an ex parte decree 
aginst Anand Kishore Jha, the opposite 
party in tho proceeding now before me. 
in that decree Bishamhar Das obtained 
an order for recovery of possession of 
certain lands belonging to tiie mubh in 
Kaitya. The defendants IShagbat Das 
and Bhivanandan Thakur were the per- 
sons concerned in resisting his x^osses- 
sion in respect of those lands. Against 
Anand Kishore Jha there was a prayer 
for recovery of possession in respect of 
those lands. Against Anand Kishore 
Jha thci*(3 was a prayer for recovery of 
possession in respect of the lands in 
mauza Kanigaon. These lands were 
covered by Sch. 2 in the suit, and the 
petitioners before me Kishori Jha and 
Aklu Jlia have obtained a lease of the 
interest of B sham bar Das in respect of 
them. The petitioners, therefore, stand 
in the shoes of Bishambar Das and 
Anand Kisliore Jha cannot be heard to 
say that he was in posession of the lands 
on 30th August 1923. Although the da** 
cree was passed cx parte against him* it 
must he assumed that notice of tho suit 
was served upon him and the posse&aiou 
of Bishambar Das on 30bh August 
cannot be challenged now. , 

It is urged tliat Bishambar Das aote^ 
fraudulently in obtaining tha ex - 

decree and also that while he was 
ing for recovery of possession tJbe 
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had no jurisdiction to give him a decree 
for confirmation of possession. In my 
opinion the charge of fraud cannot be 
examined in the present case, it is open 
to Anand Kishore Jha to take such steps 
as he considers necessary to get the 
civil Courts’ decree set aside; and as 
regards jurisdiction it is obvious that 
t^e Court had jurisdiction to pass a de- 
cree for confirmation of possession even 
though recovery of possession had been 
asked and the Court’s order cannot be 
challenged on the ground that it v/as a 
nullity. It is, however, urged before me 
on heluilf of the opposite party Ana^nd 
Kishore Jha that even though it bo ad- 
mitted that Bishariibar Das was in pos- 
session on 30th August 1923, it does not 
follow that he was in possession on 19th 
December 1927. Now, that is a matter 
which I do not propose to investigate. 
All I desire to observe is that if a pro- 
ceeding under S. 145 is instituted, the 
Court will assume that on 30th August 
1923 Bishamhar Das was in possession 
and that his possession has continued 
until the opposite party Anand Kisliore 
Jha disturbed that possession, if at all. 
So far as onus is concerned, it is upon 
lAnand Kishore Jha, the judgment-deb- 
tor in the previous suit, now to establish 
that he was entered into possession by 
some means or other since 1923. 

With these remarks the application is 
dismissed. 

V.B./h.K. Application dismissed, 

1930 Cr. Cases 260 

(Patna) 

Adami, J. 

Sheo Barhi and another — Accused — 
Appellants. 

v. 

Emperor — Opposite Party. 

Death Ref. No. 25 and Criminal Ap- 
peal No, 163 of 1929, Decided on 6th 
December 1929, from decision of Sess. 
Judge, Shahabad, D/- 3lst August 1929. 
i (a) Evidence Act, S. 133 — Evidence of 
approver must be corroborated in material 
particulars connecting accused with crime. 

The evidoncQ of an approver must be corro- 
borated in. matoriftl particuiorB, aud those 
material particulars shoifld connect the ac- 
cuBiid persons with the crime. [P 262 C 1] 

In a charge for theft and murder the ap- 
prover in *no way sought to exculpate himself 
m far as the couspiracy tp commit theft and 
the theft it seif was concerned, nor fio far as 
-egardeff^eonspiTing to commit murder, though 

0 exculpated himself so far as the aptual 


murder was concerned. The story of the ap- 
prover BO far as a consgiracy to commit theft 
and the actual theft was corroborated, and the 
circumstances showed tfhat tho persons who 
committed theft wore the same who committed 
tho murder, 

Held : that the corroboration connected thc' 
accust'd with the crime of murder. [P 202 C 1, 2] 

(b) Evidence Act, S. 133 — Approver’s evi- 
dence discarded — Even defence cannot base 
arguments on it— Criminal Trial. 

if the evidence of an approver is discarded, it 
must bo discarded as a whole and the defence 
cannot base arguments on it any mor<i than 
iihe prosecution. [P 208 C Si] 

(c) Penal Code, S. 302 — Whether fatal 
blow was delivered by either of two accused 
or approver not known -'-Accused held guilty 
of abetment of murder — Penal Code, S. 109. 

It was found that two accused and tho ap- 
prover conspired to commit theft and in pur- 
suance of that conspiracy to kill H in order to 
enable thorn to commit tlv'ft but there was no 
direct i videuce as t j who di’alt the fatal blow. 

Held ; tliat the accused are guilty of abet- 
ment of murder under S. 302 r'lid with S. 109, 

[P 264 C 1] 

K. N. Lai cand H, L, Nandkeolf/ar — 
for Appellants. 

*4.9.9;^. Gi)vt, Advocate — for the Crown. 

Judgment. — In a trial with the aid 
of assessors, the appellant Sheo Barhi 
has been foirnl guilty of murder under 
B, 302 and the appellant Kajnarain Lai 
of abetment of murder under S. 302 read 
with S. 109 and both have been senten- 
ced to death by the Sessions Judge at 
Arrali, who has referred the sentence* 
for confirmation by this Court. The 
two appellants wore also by the un- 
animous verdict of a jury found guilty, 
the former of theft under S. 379 and of 
abducting in order to murder under 
S. 364, 1. P. C. and the latter of abet- ' 
ment of these two offences, but no sepa- 
rate sentences were passed under those 
sections. 

On an appeal to this Court there waa 
agreement between the two learned 
Judges composing the Bench that the 
convictions under S. 364 and 364 read 
with S. 109 must he set aside, but a dis- 
agreement w'ith regard to the convic- 
tions of the two appellants on the 
charges of murder and abetment of 
murder respectively. There having been 
a disagreement tho appeal has come be- 
fore mo for^ocision. 

I may say at the outset that with 
regard to the charges of theft and ab- 
duction and the abetment of the same, 
the two learned Judges of this Court 
being agreed that the convictions under 
S. 379 and S. 379/109 must be upheld 
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and those under S. 364 and S, 364/109 in his place as mail peon. Though Sheo 
must be sat aside, f have no hesitation Barhi visited Harsulal he did not get 


in accepting thei# decision on these 
charges, since the evidence to support 
the charges of theft is absolutely clear 
while there are possible misdirections 
in the charge to the jury with regard 
to the extent to which an approver’s 
evidence may bo relied on. The convic- 
tions under Ss. 379 and 379 '109 are up- 
held and those under Ss. 3G4 and 364/ 
109 set aside. 

The case as put forward by the pro- 
'Secution lias boen detailed in the judg- 
ment of the learned Sessions Judge. 
*Shortly stated it is as follows. Ram- 
janam and Jogendra were mill peons at 
the Dcliri post ollice while Bheobasant 
Oarari was telegraph messenger there. 
The appellant Sheo Barhi, a carpenter 
wlio had nothing to do with the post 
‘ul.fico us6d to visit the mail peons’ quar- 
ters and suggest to Ramjanara, Jogendra 
and Shoobasant tliat they sliould steal 
the money from the post oftico mail hags. 
He held out to them as a reward that 
he would* get them work in Bengal. 
Ramjanam gave up his ])ost on May 3rd 
4i.nd was succeeded as miil peon l)y Raj 
l^arain, whom Shoo B<irhi approached 
withTiis iU’oposal to rob the mail bags. 
The mail bags wore taken every even- 
ing from the Dehvi post oflico at about 
6-30 p. m. by the mail peons whoso duty 
it was to hanti the bags over to the mail 
sorter of the train which arrived at 
Deiu'i railway station at 8-10 p. m. The 
mail peon would receive from the mail 
sorter in exchange the mail hags for Dohri 
post ohico, which he would placo in the 
station mail box and lock thorn up for 
the night, taking them out and deliver- 
ing them at the iiost ollice next morning. 
If the mail peon brought the Dehri post 
office bags to the station too late to 
-catch the 8-lG train he locked them up 
in the station mail box to await the next 
day’s train. 

Sheo Barhi, Sheo Basant and Raj 
Narain made a plan that Jogendra, when 
-taking the mail bags should miss the 
train and that after he had put the bags 
in the station mail box they should by 
means of a duplicate key, unlock the 
box, take out the bags and divide their 
contents. Raj Narain obtained the key 
:and Sheo Barhi got it (iopied. 

On May 15th, Jogendra was dismissed 
and the deceased Harsulal was appointed 


him to miss the train. Failing to pre- 
vail upon Harsu, Sheo Barhi, Raj Narain 
and Sheo Basant agrool to decoy him 
away and kilf him and then take the 
mail bags and their* contents. 

On 28th May last the mail to be des- 
l^atched from the Dehri post office was*a 
paiticulaidy valuable one, the registered 
and insured parcels and letters con- 
tained Rs. 4,310 and they were fastened 
up in four mail hags. Tliese bags were 
handed over to Harsulal to take to the 
rail way station at G-30 p. m. and he set 
out. Raj Narain left the post otiice a 
little later, and Sheohasant after get- 
ting two tolegraiiis at 7-15 to deliver to 
the addresses also loft the office. Har- 
sulal did not meet the train at 8- LG ]). m. 
nor were the mail bags found in the 
mail box in tlie station. Next morning 
as Harsulal did not appear and no mail 
bags had been delivered, report was 
made to the police and to the Inspector 
of Post Otbees. At 10 a. m. on 29th 
Mahosh Dusadli and Sunder Ahir, 
(P. Ws. 23 and 24) found two bags stuck 
to a bamboo raft in the canal. These were 
taken to the post office and were found 
to be bags which had contained the mail 
but which liad boon broken open. Next 
morning at about 9 a. m. Harsulal’s 
dead body was found floating in the 
canal further north from the place 
'where the bags were found, An incised 
gaping wound was found on tlie })ack of 
tho upper part of the nock stretching 
from* tlio loft ear across tho hack of tho 
neck; the cervical vertahrao, the pha- 
rynx and tho spinal cord wore cut. 

Investigation was going on when, on 
31st constable Ramparckha Ram re- 
ceived certain information which led 
to tlie discovery, in the house of a 
prostitute, of morey and articles which 
had becMi contained in the mail bags, 
and to the arrest of Sheo Barhi. Sheo 
Barhi was thereafter used as a dacoy^ 
with the result that Rajnarain dig-’ 
closed where he had liidden in the 
ground his share of tho contents of the 
mail bags and Sheo Basant gave infor- 
mation which led to tho production oi 
his share of tho booty namely Bs. 820. 

There can be no doubt that, as Jias al- 
ready been found, Sheo Basant, Sh$a 
Barhi and Raj Narain committed tfjieft 
of the mail bags. The question’ 
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i?rhfether they' xnurdered or abetted the 
fflutder of Harsii Lai in order to commit 
the theft. Sheo Basant has been 
granted <a pardon and has given evi- 
dence as an approver, "^'ere his story 
to be accepted as true there could be 
no doubt about the complicity of the 
jappellants in the murder. But the evi- 
dence of an approver must be corro- 
borated in materiol particulars and 
those materials particulars should con- 
nect the accused persons with the 
crime. We have to see firstly whether 
under these conditions Sheo Basant's 
evidence can be admitted and seconc^ly 
if not whether there is sufficient evi- 
dence, discarding that of the approver 
to bring home the guilt of murder to 
the appellants. 

^ Now the finding that has been ar- 
rived at without any reference to the 
approver’s evidence that the appellants 
committed theft of the mail hags is 
strongly corroborative of the story told 
by Sheo Basant in the witness box, so 
far as it relates to a conspiracy between 
SheoBarhi, Rajnarain and Sheo Basant 
to commit theft of the mail bags. The 
theft can hardly have happened with- 
out a preliminary arrangement between 
those who took part in it. In addition 
we have the independent evidence of 
Jogendia supported by that of his father 
that Sheo Barhi approached him with a 
suggestion to steal the contents of the 
mail bags. Sheo Basant has in no way 
sought to exculpate himself so far as 
the conspiracy to commit theft and the 
theft itself is concerned. He does not 
exculpate himself either so far as re- 
gards conspiring to commit murder, 
though he exculpates himself so far as 
the actual murder is concerned. 

Sheo Basant’s account of how he re- 
ceived two telegrams for delivery 
at 7 p. m. and delivered them at 
9*45 p. m. and 10*30 p. m. is amply 
corroborated and though this evidence 
does not implicate the accused it tends 
to show the truth of the story told by 
the approver in its details. The evi- 
dence of Guru Halwai (P. W. 33), Eam- 
dae Paneri (P. W. 34), Muhammad Is- 
mail W. 35) and Satdeo Sahu 
(P. W. 36) if it is believed corroborates 
the stoi^y of Sheo Basant, that Sheo 
Barhi, Sheo Basint and Eajnarain* were 
together with Harsulal at the Halwai*s 
ai^ Paneri's shop that evening and,.;.this 


evidence may be said to affect the ap- 
pellants by tending; to connect them 
w'ith the crime, sinbe the association 
was shortly before the theft was com- 
mitted. It is objected that these wit- 
nesses should not be believed to bo 
stating the true facts because they did 
not come forwai'd to tell what they had 
seen until a few days after the murder 
and because there are discrepancies as 
to who bought the sweets and as 
who was carrying the mail bags. The 
witnesses are independent men whO“ 
have no reason to concoct a story 
against the appellants and the discre- 
pancies are not of much importance. 

It has been further suggested that- 
Sheo Basant’s story should not be be- 
lieved because lie has failed satisfac- 
torily to explain how Harsulal w^as so 
detained as to miss the train the distance 
to the railway station being so short 
and how it was that he did not deliver 
the telegrams till so late. It is irue 
that the explanation of the delay is 
meagre and wanting in detail but W’e 
know for certain that HarsulSl started 
with the m«ii bags at 6-30 p. m, and 
that he did in fact miss the mail. We 
know from indeiiendent evidence, that 
Harsu with the appellants spent some 
of the time at the Ilalwai’s and the pan 
seller’s shops. Whether the mail bags 
ever reached the station and were 
locked up in the mail-box and then 
taken out w^o cannot know for certain. 
It may be that Sheo Basant took a 
more active part in the theft and in 
luring Harsu to his doom than he likes 
to confess. It has been suggested that 
the story of getting a duidicato key for 
the lock must be untrue because the 
postal authorities whenever a key is 
missing have to send the lock to Patna. 
It is obvious that this does not mean 
that it is impossible to copy the key, 
but that just because it is possible to 
copy a key, it is found safer to send to* 
Patna for a new lock with a different 
key so that if there has been theft of 
the key with the purpose of copying it,, 
the duplicate key cannot be of any use. 

The position is that the story of the 
approver so far as a conspiracy to com- 
mit theft and the actual tlieft of the 
contents of the mail bags is concerned 
is corroborated* tfjr the evidence circum- 
stantial and direct which has led to the! 
finding that the appellants actually did 
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commit theft' of the mail bags and as I 
have said before thA*e must have been 
[some conspiracy •or arrangement to 
commit the crime. Jogendra and his 
father support the story that Sheo 
Barhi was instigating the mail peons to 
commit theft, there is evidence to show 
that before the theft the three men 
were as stated by the approver with 
Harsulal and that Harsulal then had 
she mail bags in his possession. In my 
opinion there is enough material evi- 
ience tending to implicate the two ap- 
jpellants with regard to a conspiracy to 
commit Dheft and the actual theft to 
corroborate the approver’s story and to 
show that it can be relied on so far as 
the charge of theft is concerned. That 
being so, there seems to me to be in- 
sufficient ground for discarding that 
part of the story of the approver 
which (Joncerns a conspiracy to murder 
and the events loading up to the mur- 
id er. If the approver’s story is believed 
there can be no doubt tliat the two 
appellants were rightly convicted of 
^murder. • 

' The two learned Judges, howevor,who 
first heard the appeal have agreed in 
discarding the approver’s evidence and 
it is 'necessary to determine whether 
ajmrt from that evidence there is suffi- 
cient evidence to satisfy the Court that 
the appellants brought about the death 
of Harsulal.* 

The circumstantial evidence in this 
case is such as would ordinarily lead a 
reasonable man to believe that the ap- 
pellants were responsible for the death 
of Harsulal. We know that Harsulal 
on the evening of 28th left tlio post 
office at 6-30 p. m. with the mail bags 
in his possession: we know that the hags 
were found floating in the canal next 
day, having been opened and their con- 
tents extracted, and that the dead body 
was later found floating in the canal 
with a murderous wound on the neck 
and lastly wo know that the greater 
part of the money which had been con- 
tained in the bags was found in the pos- 
session of the appellants. Furthermore 
Eajnarain produced the mfiney he . had 
obtained as his share from a hole dug in 
the bank of the canal in which the bags 
and dead body were found floating. As 
I have said, any reasonable man would 
oonclude from the above circumstances 
that the men who committed the theft 


from the mail bags carried by Harsulal 
were the men who killed Harsulal in 
order to abstract the contents from the 
mail bags. 

It has been urged before me that the 
circumstances suggest that Harsulal was 
a fellow conspirator with the appellants 
in the theft and that he also received 
a share of the contents of the mail bagfe, 
and that, if that is so, it is unlikely that 
his fellow conspirators murdered him, 
and the possibility is that someone else 
killed him in order to rob him of the 
share he had received. The grounds on 
v^hich, learned counsel based this sug- 
gestion are, the statement by the ap- 
prover that Sheo Barhi told his fellow 
conspirators that Harsulal would be 
easier to draw into the conspiracy than 
Jogendra, because he had been at the 
school of Sheo Barhi’s grandfather, and 
the statement that Sheo Baihi began to 
visit the quarters of Harsu, but more 
especially the statement of the approver 
that the booty was divided into lour 
shares, Sheo Barhi taking two as being 
the ringleader and the person who by 
killing Harsu had enabled the theft to 
bo committed. It is contended that the 
division into four shares would point to 
the fact that there were four men who 
shared the spoils and that Harsulal was 
the fourth man. Now all these grounds 
are based on statements made by the, 
approver in his evidence before the 
Court, if that evidence is discarded no 
notice can be taken of the statements. 
If the evidence is discarded it must be 
discarded as a whole and the defencei 
cannot base arguments on it any more 
than the prosecution. 

It is further argued that unless Har- 
sulal Iiad joined the conspaircy he could 
not hayo missed the train since he had 
so much time within which to reach 
the station. If the approver’s evidence 
is discarded we have nothing to show 
when exactly Harsulal met his death 
except the evidence that he was seen 
with the appellants and Sheo Basant at 
about 7-30 or 7-45 p. m. that night. Jb 
may be that he was taken to the canal 
and killed soon after that, and thus the 
mail bags never reached the station or 
it may be, as is the case of the prosecu- 
tion, that he was persuaded by sorne 
inducement to miss the train, ‘put the 
bags in the station mail box, andjtiiisn 
go with the appellants to the uanaL 
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bank. The facts remain that he had 
the mail bags, missed the train and was 
killed that night. There is no evidence 
at all that Harsulal joined in the theft 
of the mail bags. Nor is there any evi- 
dence that any one else than tlie appel- 
lants and Sheo Basant knew anything 
about the conspiracy or could be aware 
that Harsu liacl received a share of the 
money and was worth robbing. The 
strong circumstantial evidence provided 
by the finding of tlie • stolen property in 
the hands of the appellants is further 
istrengbheiuid by the evidence of the 
witnesses who depose to having se^n 
Harsu witli the mail bags in the com- 
pany of the appellants and Sheo Basant 
at 7-30 or 7-45 p. m. in the evening of 
the murder. ] havo already stated that 
I can see no good reason to distrust the 
evidence of these witnesses. Their evi- 
dence was nob shaken in cross-examina- 
tion, and the discrepancies in it were 
not such as would induce ino to bcliovo 
that the witnesses were telling a con- 
cocted story. 

In my opinion the circumstantial evi- 
dence is so strong to show that it was 
|the api)ellants who brought about the 
death of Harsulal that th0r(3 could not 
be formed in the mind of any reason- 
able man any reasonable hypothesis 
to the contrary. I lind that both of the 
appellants must be hedd liable for the 
murder of Harsulal. 

The evidence of the approver being 
discarded there is no direct evidence to 
[show who actually struck the blow 
'which killed Harsu. Tliat the two ap- 
pellants conspired with Shoo Basant to 
commit theft and in pursuance of that 
conspiracy to kill Harsulal in order to 
enable them to commit theft I have no 
doubt and I find both appellants. guilty 
of abetment of murder under S. 302 read 
with S. 109. There are no extenuating 
circumstances, the murder had been 
thought out and premeditated and was 
a particularly cold blooded one. The ap- 
pellants are liable to and deserve the 
punishment inflicted in cases of murder. 

In the case of Sheo Barhi, I find no 
reason for not inflicting the extreme 
penalty. He had nothing to do with 
the post office and it is clear from the 
evidence of Jogendra that he was the 
p)‘ime mover in the conspiracy. I uphold 
the sentence of death passed upon him 
by the Sessions Judge. In the case of 


Eajnarain who is a youth of 18 years of 
age, the probability is that he was temp- 
ted and led on by ShAo Barhi and Sheo 
Basant. For the above reason I subs- 
titute for the sentence of death passed 
upon him a sentence of transportation 
.for life. 

M.N./R.K. Order accordingly, 
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Adamt and Ohattkuji, JJ. 
Judagi —Accused. 

V. 

Emperor 

Death Reference No. 8 of 1929 and 
Criminal Appeal No. 59 of 1929, Decided 
on 12bh April 1929, made by Sess. Judge, 
Aliizaffarpur, on i2t!i March 1929. 

(a) Penal Code. S. 300 —Man striking 
another with knife in throat — Knowledge 
that blow is sufficient in ordinary course to 
cause death must be imputed to him. 

A man who strikes another man with a knifo 
in the throat must know that tho blow is as 
immiiiontlv dangL'rons that it must in all 
probability canso (loath and the injurv inten- 
ded to he indicted is sufficient in the ordinary 
coiirsa ot nature to canso death. #lP 207 C 2] 
ih) Penal Code, S. 86 — Drunkenness not 
sufficient to incapacitate accused from for- 
ming intent necessary to constitute crime — * 
Accused is liable for criminal act. , 
Kvidencj of drunkenness failing short of 
p-ovod incapacity in tho accused to form the 
intent necessarv to constitute the crime and 
inorcly estal^lishing that his mind wns affec- 
ted i)y drink so that he more rrjadily gave way 
to some violent pjssivon, docs not rebut tho pre- 
sumption that a man intends tho natural con- 
sequences of his act«. ^'firfrfnr nf Ftthlir, Prosc^ 
(•'itioJii V. Beard ^ (1920) A, C. 479, Hef. 

[P 208-0 -2] 

(c) Penal Code, S. 86— Ordinary drunken- 
ness makes no difference to knowledge with 
which man is credited. 

Ordinary drunkenness makes no difference to 
tho knowiodgo with which a man' is credited 
and if an accused knew what the natural con- 
sequences of his act were, he must be pre- 
sumed to have intended to cause them; 88 
Mad. 479, Volh [P 268 C 2] 

(dj Penal Code, Ss. 302 and 86—Brawl 
between accused and deceased, both drunk — 
Accused was struck first — Accused striking 
deceased in throat by knife and running about 
saying he had committed crime for which he 
was going to be hanged— Deceased bigger 
man than accused — Extreme penalty held 
not called for. 

In the courss of drunken brawl accused was 
struck by tho deceased and knot'ked down, 
wheroupou tho accused struck the deceased 
with a knife in the throat, which resulted in 
killing the deceased. After committing the 
crime tho accused nm about saying that he 
bad. killed tho deceased 'and was going to be 
hanged. Of the two, tho deceased ‘was the 
bigger man. 
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Held', that the accused had knowledge and 
intention which would>inak 0 him liable under 
S. 302 and was guilty of murder, but the case 
was one in which extreme penalty was not 
<callcrl for. [P 209 0 Ij 

A. i). Patel — for Accusf 3 <l. 

Government Advocate — for the Crown. 

Adami, J. — Judagi Mallali Jias been 
found guilty by the Sessions Judge of 
Muzallarpur of tlie olToriLio of murclor 
and has been sentenced to doafcli. That 
sentence comes l)Gfoi‘e us for confirma- 
tion. 

The appellant Judagi Mallah and 
Deonarain the do'jeasod wore cousins 
living at a village called Chimanpur. 
They were both boabiiieii and had been 
working in Calcutta up to a week before 
12th December. Exrly on tlie morning 
of 12bh December, one Hira came to 
Doon a rain’s house to realize a debt 
owing to him. It appears tiiat Hira, 
Judagi * and Deonarain liad a meal to- 
gether in tiio morning at wliich they 
drank toddy and then went into tlie 
bazar and afterwards Deonarain i)rocoo- 
ded to the ghat wibli Hira while Judagi 
came bac4c. Deonarain accompanied Hira 
across^ the river and then came back. 
At sunset that evening Dasrath, also a 
relation, met Deonarain at the ghat and 
asked him where ho hai boon and what 
he was doing and then accom])anicd hira 
towards his home. On the way they 
first went to one grog sliof) and drank 
toddy and lihen i)roce 0 dod to another 
shop belonging to Kanhai at a bandh 
not far from the house of Deonarain. 
There Kanliai brought them toddy to 
drink. Meanwhile DoonaiMin's wife be- 
came disbm'l)ed at the failuj’o of Dao- 
narain to roturn and went to Judagi’s 
house which was close to her own and 
ixsked Judagi what liad become of her 
husband. Judagi said Jio did not know 
but jJi’obaoly her husband would be 
returning. She went back and again 
after sunset went to Judagi’s house 
and again made inquiries and then 
Judagi promised to go and see if Deo- 
narain happened to he at the toddy 
shop. He set out and the next we hear 
is that, while Deonarain and Dasrath 
wore drinking toddy from fhe pot which 
Kanhai had brought them, Judagi came 
up and took hold of the iiot from which 
Deonarain was going to drink. Deo- 
narain became angry^ at this action of 
Judagi and abused Judagi. Judagi seems 
to have returned the abuse and then a 


quarrel arose in the course of which 
Deonarain knocked Judagi doSvn. Das- 
rath at the time tried to interfere and 
to separate the two men and then went 
off a few iiaces away to ease bimself. 
While he was doing this he saw Judagi 
strike Deonarain with a knife in the 
throat, Deonarain fell down dead. 
Thereupon, according to Dasrath and 
other witnesses, Dasrath began to shout 
that Judagi had killed Deonarain, whilst 
also, according to the witnesses, Judagi 
ran about saying that he had killed 
Deonarain and was going to hang for it. 
Dasrath went oiT and mot Niranjan and 
with him visited Domi, who is tho lead- 
ing man of the village and a panch as 
also a Municipal Commissioner. They 
were telling Domi what had happened 
when Judagi and his mother Mt. Kumri 
came along and stated to Domi that 
Judagi had committed tlie offence and 
they asked his forgiveness; in fact these 
two, according to the prosecution, con- 
fessed Judagi’s offence and asked Domi 
to save Judagi. Domi, liowevcr, told 
Dasrath and Niranjan that tliey must go 
off to the i)olice station. These two 
went off, and, on tho way, visited a man 
called Kashi Tewari, who also told them 
to go to tlio ])olice station. The two 
men wont to the outpost wliich, accord- 
ing to tlie Jlead Constable’s diary, they 
reached at midnight and told the Head 
Constable that Deonarain had been 
killed. The Hoad Constable, according 
to his own evidence and the station 
diary, deputed a constable Rajmahal to 
the polict*. static)!! wliich was lialf a mile 
away and the Head Constable and other 
constables started at midnight in search 
of the accused. According to tho same 
diary at 12-dD the Head Constable with 
a constable set out for the police station 
together with Judagi tho accused. Mean- 
while just aftei Deonarain had been 
killed there liad been the outcry which 
I have mentioned in the village which 
attracted several women to the spot 
where Deonarain was lying. One Lala 
Pasi (P. W. 11) said that he could not 
come because he was a leper, nor did 
his wife go there, prosecution witness 13. 
Dasrath had told Mt. Debia (P.W. 15) 
and she with Mt. Jamuni (P.W. H) 
came up to the spot where Deonataia 
was lying. The aunt of Judagi, Mt; 
Duniri, had come <up as also th0 mother 
of Deonarain. Water was seat {ot 
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ft toi)a was brought from Judagi’s house 
and aO' attempt was made to give water 
to Deonarain. He, however, was dead. 
Then Mt. Sundari, Judagi and Kumri 
carried the body to the house of Mt. 
Sundari, the wife of Deonarain. At 
1 a. m. the party composed of constables 
Bajmaha], Mohamad Sadique, Dasrath, 
Niranjan, Kumri, Judagi and others 
reached the police station and there Mt. 
Sundari laid an information which was 
recorded by the Sub-Inspector. In that 
information she told how her husband 
had failed to return before sunset and 
Judagi had said he was going to look 
for him, and then an hour afterwards 
after she had gone to sleep she heard a 
cry from Mt. Debia calling her to run to 
the spot, and found her husband lying 
wounded and dead. She told how they 
carried the body to her house and how" 
Judagi after carrying the body to the 
house had gone back to his own home. 
The information then stated that Judagi 
was dead drunk. Then the information 
proceeds as follows: 

“Now I have learnt from Dasrath Sahai 
that at a pahar after sunset ho was going along 
the bandh to his house when hesiw a s:riJgglo 
going on between my husband and Judagi on 
the bandh, full particulars regarding which 
will be stated by Dasrath himself. Therefore 
I think that Judagi has killed my husband.*’ 

The information then tells of some 
quarrel which Judagi had with Deo- 
narain. Judagi was arrested, but the 
Sub-Inspoctor tells us tliat until 1 p. m, 
the next day he was not in a ht state to 
give any statement owing to his drun- 
kenness. He bad been arrested and ho 
and his aunt Mt. Kumri were charged 
but the case was not prosecuted against 
Mt. Kumri. 

The learned Sessions Judge agreeing 
with three of the four assessors has 
found the appellant guilty of the offence 
of murd^er. He has believed the witnes- 
ses who had given evidence to the effect 
that they heard Dasrath directly after 
the murder saying that it was the, appel- 
lant who had killed Deonarain and 
other witnesses who say that Judagi 
himself went about confessing his guilt. 
The learned Judge also relied on the 
evidence of Domi before whom a con- 
fession was made. The learned Sessions 
Judge has considered the point that in 
tlie saneha as recorded at first in the 
police outpost the name of the person 
had killed Deonarain was not ^iven. 
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He has come to the conclusion that' 
though the Head Constable committed a 
veiy serious offence by interpolating the 
name of Judagi in the entry in the 
police diary, still, in his opinion, the 
omission of the name was merely due to 
carelessness. He believed that the name 
of Judagi was in fact given to the Head 
Constable at the outpost. It is really 
difticiilb to understand the entry in the 
station diar^j- wdiich purported to have 
been made at midnight. It is quite 
plain that the Head Constable was in- 
competent and one can see from his 
evidence that this view ought to be 
taken of his capabilities. 

Mr. Patel, learned counsel on behalf 
of the appellant, argues that up to 1 a.m. 
it had not been decided that the death 
of Deonarain was to be attributed to 
Judagi and that it was only when 
Sundari was in the course of giving her 
first information that it w-as suggested 
to her that Judagi was the man who 
had killed Deonarain. I have quoted 
above the passage from the first informa- 
tion relating to her knowlecFge w^hich 
she acejuired from Dasiatb. In he>’ 
evidence Mt. Sundari adheres to . the 
statement that it w’^as during the ^tim© 
that she was giving her information 
that she learnt from Dasrath how he 
had been ’going along the bandh when 
he saw a struggle which ended in the 
death of Deonarain. Mr. Agarwala the 
Assistant Government Advocate explains 
this as meaning that though she knew 
that it was Judagi who had killed her 
husband, she did not know until she was- 
giving ’her information any details of 
the manner in which her husband met 
his death. 

Now it may be that Sundari did not 
know who the actual muderer of her 
husband was; she would naturally be in 
a distressed state of mind, as she herself 
says, and paid little attention to what 
was being shouted or what was being 
said. As a matter of fact Dasrath him- 
self says that ho did not tell her and he 
went off with Niranjan to Domi*s house; 
it is quite possible that Sundari did not 
realize what was said about Judagi for 
Dasrath had gone off and also Judagi 
had gone away and was no* longer teU 
ling people that he had committed the 
murder. However that may be, w© 
have the statement in the first informa- 
tion that it was Judagi who killed 
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Dopnarain and we have also the evi- 
dence which the learned Sessions Judge 
and the assessors in the Court below 
believed, that Judagi admitted that he 
had killed Deonarain and that directly 
after the killing of Deonarain Dasrath 
told the various' witnesses that it was 
the appellant who had caused his death. 
There is no reason to disbelieve the 
story of Domi and the other witnes- 
ses. Domi is a man of some position 
and it is not shown that he' is in any 
way interested except for the fact 
that he signed one of the kabalas which 
is said to have caused some trouble bet- 
ween Judagi and Deonarain. As a matter 
of fact that dispute' between Judagi and 
and Deonarain had been compromised 
the day before. Nor does the fact that a 
man attests a document signify that that 
man must have a bias in favour of the 
person * who executed the document. 
There is also no reason to disbelieve the 
witnesses who are not related to or of 
the same caste as Deonarain. There aro 
witnesses of various castes and Lala 
who is Si Pasi admits that he heard 
Dasrath calling out that Judagi had 
killed Deonarain with a knife. 1 see no 
reason to disbelieve either Lala or his 
wife Mt. Chulhia. Several witnesses 
were tendered by» the prosecution but 
the defence did not cross-examine them. 
Kanhai, it is true, denies that he sup- 
plied Deonarain and Judagi with toddy 
but it is easy to see that it would be 
unsafe to admit that he did supply it 
since by supplying it at night and out 
of his house he would be breaking his 
license and would bo liable to get into 
trouble. 

A, good deal has been made of the 
delay in lodging the first information. 
The occurrence was supposed to have 
taken place at 9 p. m. wliile the first in- 
formation was not lodged till 1 a. m. 
Dasrath and Niranjan have explained 
how a great part of the time was taken 
up, but beyond this the probability is 
that there having been a drunken brawl 
the villagers were not anxious to make 
any report at first to the j)olic 0 , and it 
was for this reason that they went to 
Domi who was the leading man in the 
village. Even when Domi told them to 
go to the police station they went off to 
Kashi Tewari who is tfle next most im- 
portant man there. He also told them 
to go to the police station and it seems 
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that it was after this further instruc- 
tion that they went off to the outpost. 

Mr. Patel has said everything that 
could be said on behalf of the appellant 
and has made the most of the palpable 
fault in the station diary of the outpost, 
but I cannot see that this trouble with 
regard to the station diary really can 
affect the case considering the reliable 
evidence we have of the guilt of the 
appellant. It is quite clear from thor 
evidence that both Deonarain and Judagi 
had been spending the day in drinking. 
We know that Deonarain had visited at 
Itfast two toddy shops in addition to the 
drinking of toddy at his own house. 
Judagi we do not know so much about 
in regard to his movements during the 
day, but we do know that when became 
to the police station he was quite drunk,, 
so much so that he was not fit to make 
a statement till i p. m. next day. 

On the evidence we are quite con- 
vinced that it was true that the appellant 
caused the death of Deonarain. A knife 
with, which the murder is alleged to 
have been committed was found by the 
Sub-Inspector in the house of Judagi in 
the room occupied by Judagi’s aunt Mt. 
Kumri. There was a mark on the handle 
which the Sub-Inspector thought to be 
blood but the Chemical Examiner has- 
declared that it was not a mark of 
human blood. Whether this knife was 
used in the murder or it was another 
knife, it is clear from the medical evi- 
dence that sharp cutting knife was used 
and the carotid artery was cut causing 
death. 

The first question which arises is whe- 
ther tho offence is the offence of murder 
or culpable homicide not amounting to- 
murder. The evidence of Dasrath which 
has been believed is that a knife was 
used by the appellant. A man using a 
knife and stabbing another man in the 
throat with that knife must be taken to 
have known and intended that the blow^ 
should be fatal. Mr. Patel argues that! 
there was no intention of causing death* 
because these two men were friendk 
Now even friends in a drunken brawl 
may cause each other’s death. Apartjj 
from the question of drunkenness, how- 
ever, I should hold that" the man who] 
strikes another man with a knifq in |the' 
throat must know that the hlo>^ ^ aoj 
imminently dangerous that it mu»| ‘ ip 
all probability cause death and 


Judagi Mallah v. Emperor (Adami, J*.) 



, JuDAGi Mall AH v* 

Sfjiry infeended to be inflicted is sufficient 
lin the ordinary course of nature to cause 
^eath. 

The question then arises whether the 
iact that the appellant was drunk and 
Also the fact that according to the evi- 
•dence he had been knocked down by the 
^^ceased before he struck the blow can 
Jhave the effect of reducing the otTence. 

We have been referred to various casts 
on the question of the effect of drunken- 
ness in the gravity of an offence. Tiiese 
oases have been discussed in the ease 
of Director of Public Prosecutions v. 
Beard (1). The conclusions which were 
-drawn in that case by their Lordships 
were stated under three heads. The 
first head was : 

** that inRanity, whether procluoed by dranken- 
ness or otherwise is a defciico to" the crime 
-charged. The distinction between the defence 
of iusinity in the true sense einisod by exces- 
•eivo drinking, and the deience of drunkoniieps 
which produces a condition such that the 
drunken man’s mind becoines incapable of 
iorming a specific intention, has been preserved 
throughout the cases. The insine person can- 
not be convicted of a crime ; Feist fad v. The 
Ktiig (2) but, upon a verdict of insanity is 
ordered to be detained during His ^Lijoaty’s 
pleasure. The law takes uo note of tmi cause 
•of the insanity. If actual insanitv in fact 
supervenes, as the result of alcoholic excess, 
it furnishes as complete an answer to a crimi- 
nal charge as iusxnity, induced by any other 
cause. Ill the early cases of Burrow (:i), and 
Jienntf (4), HoJroyd, J., refused to regard druii- 
kemicsB as an excuse unless it had induced a 
continuing and lasting condition of insanity. 
But in Heg. v. Darrin (5) where the prisoner 
Was charged with wounding with intent to 
murder, Stephen, J., thought (and i agree with 
iiiin) that insanity even though temporary was 
an answer. The defence was that the prisoner 
was of unsound mind at the time of the coni- 
jnission of the act, and the evidence ostablishod 
:that he was suffering from delirium tremens 
resulting from over-indulgence in drink. ” 
Stephen, J., said : 

But drunkenness is one thing and th® 
-diseases to which drunkenness leads are differ- 
ent things and if a man by driirikeiiness brings 
on a state of disease which causes such a 
degree of madness even for a time which would 
Jhave relieved him from responsibility if it had 
been caused in any other way then he would 
snot be criminally responsible. In my opinion 
in such a case the man is a madman, and is to 
treated as such, although his madness is 
’-^nly temporary .... If you think there 
was a distinct disease caused by drinking but 

II) A. 07479. ^ ~ 

(2) lm4] A. 0. 584^83 L. J. K. B. 1132=^30 
T, %, B. 4693i=58 S. J. 584=24 Cox. C. C. 
243=78 J. P. J313=U1 L» T. 218. 

(S) [1823] 1 Lewin 75. 

<4) [1825] 1 LeW5a76. 

,j5j. [1 881] 14 Cox. C. C* 563. • . 
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differing from drunkenness and that by reason 
thereof he did not know that the act was wrong 
you will find a verdict of not guilty on the 
ground of insanity. ** 

** To the same effect is a decision of Day, JT., 
in Ttegina v. Baines (Taylor's Medical J aris' 
prudence). The defence was that the prisoner 
was insane when the murder was committed. 
The evidence proved that the prisoner had on 
S0ver.il occasions boon under treatment for 
delirium tremens. He had one attack a week 
before, and another two days after committing 
the crime. Day, J., hold that it was immaterial 
whether the insanity was permanent or tom- 
])orary. The question was whether there was 
insanity or not, and the learned Judge ruled 
that if a man were in such a state of intoxi- 
cation tint he did not know the nature of his 
act or that his act was wrongful, his act would 
bo excusable on the ground of insanity. ” 

The second conclusion is : 

“ that evidence of drunkenness which renders 
the accuKed incapable of forming the specific 
intent essential to constitute the crime should 
be taken into consideration with the other 
iacts proved in order to determine whether or 
not ho had this intent, ” 

The third conclusion is : 

“ That evidonoo of druukouness falling shortj 
of a proved incapacity in the ae^used to form 
the intent uecossirv to constitute the crime, 
and merely estal)lishing that his mind was 
affected by drink so that he more ro:.dily gave 
way to some violent passion, does not rebut the 
prosnm}>tioii tli it a man intends the natural 
consequences of his acts, ” 

In my opinion tho present case comes 
under the xmrview of this third conclu- 
sion. We have nothing to show that 
the accused was incapable by reason of 
drunkenness to form the intent neces- 
sary to constitute the crime. The fact 
is according to the evidence, that after 
he committed the crime he ran about 
saying that he iiad killed this man and 
was going to be hanged. He said that 
he had done a wrongful act. 

In the case of Mandril Gad aha (G), itj 
was lield by Ayling, J., that ordinary! 
drunkenness makes no diff’eronce to the 
knowledge with which a man is credited 
and if an accused knew what the natural 
consequences of his act were he must be 
presumed to have intended to cause 
them. 

We are satisfied that in the present 
case tho appellant had tho knowledge 
and the intention which would makej 
him liable uiiLder S. 302 and therefore 
therefore he is guilty of murder, . 

The last question is whether in the 
circumstances the extreme penalty 
should be imposed. In my Opinion this 
is a case in w hich the extreme penalt y 

.(6) [ms] 38 Mad.; 479=80 I. C, 451=10 Cr* 
L, J. 627. 
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is not called for. The death of the de- 
ceased was causeck in the course of a 
jdrunken brawl atid, though, it is true 
jthat Judagi may have started the quar- 
rel by trying to take the pot of toddy 
from Deonarain, we find from the evi- 
[dence that Deonarain knocked him down 
and beat him and that Deonarain was 
the bigger man of the two. Taking all 
the circumstances together I would re- 
duce the sentence from a sentence of 
death to a sentence of transportation for 
life. 

Chatter ji, J . — I agree. The first 
thing to consider is whether it was the 
accused who killed the deceased. The 
evidence of Dasrath is that there was a 
quarrel between the accused and the de- 
ceased over a pot of toddy and the latter 
threw down the former on the ground 
and fisted him, and the accused, after 
having. been separated by the witness, 
inflicted the fatal blow with a pointed 
knife into his throat. There is no sug- 
gestion of any enmity between this wit- 
ness and the accused. It is said by 
learned ^.ounsel for the appellant that 
the witness is himself the murderer and 
that he implicated the accused in order 
to save himself. But why should ho kill 
the deceased, the feelings between the 
two having been cordial. In tlie next 
place, if really he w^as the murderer why 
would the neighbouis of the accused 
Judagi support him in his statement, that 
he at once shouted that the accused had 
killed Deonarain , especially wdien the 
witness Dasrath was a stranger to this 
place. I see no reason why the testi- 
mony of this man who has been believed 
by the learned Sessions Judge and three 
of the assessors, should be distrusted. 
In the next place his evidence as I have 
indicated is corroborated by neighbours 
who heard the shouting of the witness 
that the accused had killed the deceased. 
The depositions of Niranjan, Domi and 
Kashi fully corroborate this part of the 
case, besides some of the neighbouring 
females. Domi Choudhury is a Munici- 
pal Commissioner of Lalganj and a per- 
son of some position and influence in the 
locality. The accused approached this 
Domi and said “I have done some wrong 
but I may be excused.” This statement 
of the accused in fact indicates an ac- 
knowledgment of the gommission of the 
crime imputed to him. Lastly a knife 
which showed some signs of being 
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washed off but had some marks of blood 
in the corner was found in an unusual 
place in the house of the accused. 

The three points which are urged 
against the prosecution case are: (l) that 
there was a delay of about three hours 
in the lodging of information before the 
police; (2) that there was an omission of 
the name of the accused in the saneha by 
Dasrath and (3) that the widow of the 
deceased did not hear the name of the 
assailant till 1 a. rn. when the first in- 
formation report was lodged. All these 
points liavo been fully discussed by the 
learned Sessions Judge and carefully 
dfealt with by him, and I am in complete 
agreement with the reasons given by him. 

The only eyewitness, Dasrath, was 
not a resident of this village, and it is 
natural to expect that he would approach 
the residents of this place boforo going 
to the outpost or tlrana. Tlion when the 
matter was the result of a drunken brawl 
people would naturally hesitate wliether 
it should bo ropoited to the police, and 
it has further to bo remembered that the 
young widow had to be looked after. 
The delay is not so serious as to throw 
any suspicion on the case for the eye- 
witness gave out the name of the assail- 
ant to independent persons some of 
whom admittedly hold responsible and 
respectable position in society. 

The Head Constable, who entered the 
saneha at 12 midnight explains that he 
omitted the name of the accused by mis- 
take. This explanation would seem to- 
receive support from the subsequent en- 
tries of 1.2 a. m. and 12-30 p. m. In the 
former it is stated that the Head Con- 
stable started in search of the accused 
and in the latter that Judagi the ac- 
cused was marched off to the thana. 
These entries clearly show that the name 
of the accused had been given to tho 
Head Constable. It; is, however, unfortu- 
nate that this man tried to make a false 
entry in the original entry in order to 
cover up his foolish mistake. Judag*i*g 
name was mentioned at 1 a. m. whefti 
the first information was lodged at the 
thana and I fail to see why his name 
should not have been given an hour ear-,?^^ 
lier. As to the third point, one must taW 
into account the feeling of a young 
Hindu widow when confronted with the 
suddenness of the crime and trhonorpse' 
of her deceased husband and it would be- 
natural for her not to make any 



oi^ be able to talk tc others or to pay at- 
tention to what they were saying. The 
Sub*Inspector's deposition shows that 
she was much distressed and found it 
difficult to make a statement when lodg- 
ing her first information. I am satisfied 
on a careful consideration of the entire 
evidence that the deceased came by his 
death by the blow of the accused. 

The crucial question in the case is 
whether the accused is guilty of murder 
under S. 302 or of culpable homicide not 
amounting to murder under 8. 304. As 
laid down in S. 86, I. P. C., voluntary 
drunkenness by itself is no excuse for 
the commission of an offence. Though 
the accused may have been drunk at the 
time of the commission of tho offence, 
the position will have to be considered 
from the aspect that he was a sober man. 
The nature of the wound inflicted in the 
.present case and the character of the 
weapon used are such that a sober man 
would know that the act is so immi- 
nently dangerous that it must in all pro- 
bability cause death. The offence, 
■therefore, comes, in my opinion, within 
:the substantive x)ortion (Cl, 4), 8. 800, 
XP.C. But there are some extenuating cir- 
cumstances in the present case which 
ought to be taken .into account in con- 
sidering whether the extreme penalty of 
the law should be * imposed. The evi- 
dence of Dasrath is that Deonarain the 
deceased hit the accused Judagi first and 
threw him down. Then it must also be 
'borne in mind that Judagi had no motive 
in causing Deonarain's death. Both had 
,gone to Calcutta together and returned 
from that place at the same time only .a 
week before the occurrence. On tliat 
day both ate and drank together as 
friends, and if really Judagi intended to 
•cause the death of Deonarain he would 
have waited a few minutes and inflicted 
the blow after the departure of Dasrath, 
who did not belong to that village and 
would have left him 'afterwards. The 
evidence of the Sub-Inspector shows 
that the accused was drunk when the 
accused was brought to him. He tried 
to> record the statement of the accused 
blit he was too drunk to answer. The 
act e^ppears to have been committed 
w^biout premeditation in a sudden fight 
heat of passion upon a sudden 
While the accused was in a state 
M^tdxication* "Although drunkenness 
itseH does not excuse the commission 
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of an offence, this along with other cir- 
cumstances may welh be taken into ac- 
count in considering Ijbe nature of the 
penalty to he inflicted. In view of all 
the circumstances of the case, I agree 
with my learned brother that this is a 
fit case in which the accused should be 
sentenced to transportation for life. 

V.B./k.K. ^ Sentence reduced, 
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Emperor 

V. 

Lai Mohammad — Accused. 

Criminal Hef. Nc. 11 of 1929, Decided 
on l9th September 1929. 

(a) Criminal P. C., S. 307 — Verdict of jury 
such as would not be come to by reasonable 
man — Reference is competent. 

It is not in evory case if tho verdict of the 
jury does not commend itself to tho Sessions 
Judge that he is entitled to refer tho case to 
tho High Court. The principle is that whore 
the verdict is .a verdict which would not bo 
come to by a reasonable man then a reference 
would be competent: 13 Mad. 343 and *1. i, /?. 
1929 Pat. 313, Hcf. [P 271 C 1] 

(b) Criminal P. C., S. 307— Sole prose- 
cution witness unreliable from point of view 
of Judge — Jury considering his evidence and 
giving different verdict from Judge — Refe- 
rence held competent. 

Whore St=!Ssions Judge is of opinion from tho 
demeanour and the tjvidonee of tho witness^that 
the witness is unteliablo and tho witness is the 
oi)I> witness on winch prosecution reliesand on 
whose evKlencc jury have based their verdict, 
it is not incompetent to make reference to 
High Court. Such a case is quite distinguishable 
Irom the case where the Sessions Judge takes a 
view of the evideuco quite difTereiit from one 
which jury have taken. [P 272 O 2] 

Government Pleader — for the Crown. 
iJashiruddtn and N. TIasan — for Accused. 

Judgment. — This is a reference under 
8. 307, Criminal P. C., by tho learned 
Sessions Judge of Shahabad. 

A preliminary objection is taken by 
the learned Covernment Pleader on tho 
ground that the reference is not com- 
petent for the reason that, as the letter 
of reference indicates, the learned Judge 
was merely of a different opinion on the 
evidence from that of the jury who 
tried the case. It is argued that the 
in&re fact that the Judge disagrees with 
the view takegn by the jury of the evi- 
dence does not make it a matter Jor a 
reference under S. 307 of the Code. It 
is unnecessary perhaps for me to state 
the principles which have been discus-, 
sed in many cases^ and it will be suffi-l 
cient for me to say that it is nofe in every; 
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Ipase in which the verdict of the jury 
As one which does xy^t commend itself to 
the Sessions Judg^that he is entitled to 
refer the case to the High Court. The 
cases of the different High Courts per- 
haps do not agree in every detail in 
their decisions, but substantially the 
principle applicable in cases under 
S. 307 is that where the verdict is a 
verdict which would not be come to by 
a reasonable man then a reference under 
S. 307 is competent. Perhaps I have 
stated the extreme principle, but there 
is abundant authority for the proposi- 
tion which I have stated. •' 

However, in cases where, as in this 
case, the jury has convicted and the 
learned Sessions Judge is of the opinion 
that the accused should be acquitted, it 
is perhaps easier to apply the principles 
than in a case where the jury have 
acquitted and the Sessions Judge would 
convict the accused. It is quite clear 
in the first place that where there is no 
evidence against the accused person, 
then it is the manifest duty of the trial 
Judge to refer the matter to the High 
Court. That, of course, is perhaps an 
extreme case and as J have stated one in 
which there is no difficulty in applying 
the true principle. 

Now the facts of this case in that 
connexion are those tliat there is sub- 
stantially only one witness of the pro- 
secution in this •case, that is to say, 
if that witness is disbelieved then the 
prosecution must inevitably fail. If she 
is to be believed, then the verdict of the 
jury in this case convicting the accused 
is justified. I ought to mention perliaps 
at this stage chat there was a jury of 
five of whom four were Hindus and one 
was a Mahomedan. There was a 
verdict of the jury which was not un- 
animous, four being in favour of con- 
viction and one of acquittal. Exactly 
which of those jurors held those views 
does not appear. The accused person is 
a Mahomedan. 

Now, the learned Sessions Judge in 
his letter of reference states the reasons 
why the evidence of Mt. Chandan Kuer, 
who was the victim of thejsrime if such 
was committed and who is the only 
witness for the prosecution on the main 
part of the case, should not be believed. 
Now, in the first place it appears that 
she made a statement on oath to Mr. 
Gomes. That statement is wholly in- 


bonsistent with the evidence which she 
gave in Court. Her explanation of it is 
that she was induced, if not threatened, 
by the accused and thus she came to 
make the statement which she did be- 
fore Mr. Gomes which if true would 
show that the 'accused was quite inno- 
cent of the offence of abduction with 
which ho is charged in this case. The 
statement by her befoi’e the Court, as I 
have stated, is wholly inconsistent with 
her former statement. In Court she al- 
leges that the accused Hal Moliammad 
induced her on llth March of this year 
to leave Arrah and go with him on the 
r^rcsentation that he .was about to take 
her to her daughter who was living at 
Amritsar. For tho purpose of this judg- 
ment it is unnecessary for me to state in 
detail the facts of tho 'case, but what 
did in fact happen was that she left 
Arrah \v ith the accused: that fact can- 
not bo denied. She eventually arrived 
at Patna City where she stayed for some 
weeks. She also stayed under the pro- 
tection of the accused person at Buxar. 
In her evidence she claims to have pro- 
tested on leaving Arrah and in fact on 
the journey to Patna she complained to 
the accused person that whereas she 
thought she was going to Amritsar, that 
is, in westerly direction, she was in fact 
travelling in easterly direction. She 
stated that the accused explained to her 
tliat the better way to get to Amritsar 
was through Patna by the Punjab Mail. 

Now, J mention those facts in con- 
nexion with the statement by the learned 
Judge in the letter of reference that the 
witness was not to he believed. He 
comes to the conclusion that the evi- 
dence is inconsistent' for the reasons 
stated in his letter of reference, with 
the suggestion of an intrigue between 
the accused person and Mt. Chandan 
Kuer. Now of that quite clearly there 
is no evidence. There may be suspicion 
of it and it seems to mo that one of the 
grounds, tho most substantial for that ' 
suspicion, is the fact which I think must ^ 
be admitted on all hands that Mt. Chau- 
dan Kuer loft Arrah with the accused 
person admittedly after a conversation 
which lasted only a few minutes and 
incidentally a conversation which was 
the first that Mt. Chandan Kuer bad 
ever had with the accused in the eoui^ise 
of her life. This was a 
which led the learned Judge to 
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that the story which she told before the 
the Sessions Judge and the jury is nob 
bo be believed. 

= I come back to the point at which I 
started, namely, whether having regard 
to these circumstances the argument put 
forward by the Crown that this refe- 
rence is not sustainable is good or not. 
What is the position when, as in this 
case, there is in the opinion of the Judge 
no evidence upon which the accused can 
be convicted? The learned Judge not'only 
from the evidence but I should suppose 
from the demeanour of the witness hei*- 
self in the box holds that she is a 
woman who is not to be believed. It is 
true that in his summing up to tlio jury 
he has pointed out in a very emphatic 
manner that in his opinion this woman 
is not a witness of truth, and in fact in 
sinbe of that direction the jury have 
convicted the accused person by a majo- 
rity as I ha VO already stated. Now one 
case has been referred to in this con- 
nexion: Queen-Empress v. Gurnvarhi (1). 
In that case the jury had found tlie 
prisoners guilty of theft. The learned 
Acting Sessions Judge in that case was 
of the ojunion that although he did not 
think the evidence justified the convic- 
tion it was not incumbent upon him to 
refer tfiiB case to the High Court as there 
may be more probably an appeal. The 
learned Judges who decided that case 
stated that under S. u07 discretion is 
left to the Judge to refer the case to the 
High Court, for it is only when he dis- 
agrees with the verdict of tlie jury; 

“so completely that be considers it necessary 
for the ends of jusbice to submit the case to the 
High Court,’* 

that be should do so. The Court adds; 

“This discretion should, however, always bo 
exercised when the Judge thinks that the ver- 
dict is not supported by the evidence. It is the 
only way in which the miscarriage of justice 
by a preverse verdict of*a jury, which is of too 
frequent occurrence, can be remedied by the 
High Court.** 


I have quoted that case having regard 
to the statement made regarding it in 
’the case of Bamdas Bai v. Emperor (2). 
1 very respectfully disagree with the 
Jipiatned Judge who decided this case in 


\makihg the observation which he made 
Jjbe, judgment beyond the necessity of 
The principle which was laid 
j[And thii part of the judgment is 
quoted in case vl BamdM Bcii) 



by the Madras High Court was thair 
where the Judge dis^rees with the ver- 
dict of the jury: ^ 

“bo completely that he considers it necessary 
for thn ends of justice to submit the case to the* 
High Court,** 

he should do so. The point, therefore^, 
is: at what state of the evidence is the 
Judge justified in saying that in the in- 
terest of justice the matter should be 
referred to the High Court ? It is open 
to tliis Court to say that the reference 
is competent when the Sessions Judge, 
as ill this case, states that the only wit- 
ness upon which tlie prosecution must| 
rely in order to succeed is not a witnessj 
to he relied upon. In ray judgment it is im- 
possible to say that in a case of this kind, 
where the learned Judge has the advan- 
tage, wiiich this Court has not, namely, 
of observing the demeanour of the wit- 
ness and at the; same time liearing her 
evidence and comes to the conclusion 
that it is not to ho believed, a reference 
in those circumstances is incompetent. I 
repeat that in circumstances of that 
kind it is impossible to uphold that 
view. The view which I have^exprossed; 
indicates that this case is quite diriorentj 
from a case where the learned Judge 
merely takt's a view of the evidence as^ 
a whole different fiom the view which 
the jury are supposed toliave taken in the 
matter. It is, in my judgment, almost 
impossible where, as in tliis case, the 
sole witness has rriade two conflicting 
statements to come to a conclusion whe- 
ther the first statement or the second 
statement is a true one. Where'there is 
a conviction in those circumstances, in 


my judgment, the verdict of the jury is 
one which can hardly be sustained. 

Having regard to my view^ as to the 
competency ’of this reference it seems 
unnecessary for me to add anything as 
regards tlie opinion of the jury and the 
evidence in the case. I have already ex- 
pressed my view of the opinion stated 
by the learned Judge, I will satisfy 
myself by stating that this case when 
once it is found that the reference is- 


competent is to be dealt with by the 
Court in the same manner as an appeal 
and that I must state that the evidence 
upon which the prosecution relied in this- 
case did not justify the convidfeion which 
has been recorded by the jnry. 

In these circumstances the reference 
is accepted, and the accused is acquitted 

V.B./r.k. Reused acquitted^ 
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Beasley, 0. Jt, and Ooenish. J. 

Muthuswami Servaigaran and another 
— Petitioners. 

V. 

Thangammal Ayiyar — Respondent. 

Criminal Eevn. No. 273 of 1929 and 
Criminal Eevn. Petn. No. 243 of 1929, 
Decided on 11th October 1929, against 
order of Addl. Dist. Mag. Tanjore, D/- 
23rd February 1929. 

^ Criminal P. C., S. 144 — High Court can 
revise order under S. 144 provided revisio- 
nal jurisdiction is exercised within 2 months 
of order. 

The effect of the omission of Cl. (3), S. 435 
is that now under the present Code High Court 
has power to revise orders under S. 144, and in 
order that the High Court may revise the order 
the revisional jurisdiction must be exercised 
within 2 months of the passing of the order. 
{Ca^e-lato discussed)^ [P 277 C 1] 

K. Sm Jayarama Ayyar and S. Banga- 
chari — for Petitioners. 

X. S, Sankara Ayyar — for Respon- 
dents. 

Public Prosecutor — for the Crown. 

Order *— This Criminal Revision Peti- 
tion has been posted before us for a 
decision upon two preliminary points. 

The facts are that the Sub-Divisional 
Magistrate of Pattukottai in exercise of 
his powers under S. 144, Criminal P. C., 
directed the petitioners to vacate the 
Nagaram palace building forthwith on 
the ground that the occupation caused 
annoyance and obstruction to the zamin- 
darni and was likely to cause an im- 
mediate disturbance of the public tran- 
quillity and a riot. In accordance with 
this order that palace was vacated and 
an application was subsequently made 
under sub-S. 4, S. 144, Criminal P. C., 
to the Additional District Magistrate of 
Taujoie to rescind the order of the Sub- 
Divisional Magistrate of Pattukottai. 
This application he rejected. The origi- 
nal order was dated 23rd January 1929, 
and the order rejecting the petition was 
on 23rd February. The petitioners then 
presented this revision petition. When 
it came on for hearing before Reilly, J. 
in view of the question raised, namely, 
whether the High Court ha*^ power to 
interfere in revision with orders under 
S. 144, Criminal P. C., and the impor- 
tance of that question he directed that 
the petition should be ineard by a Bench 
of two Judges* Another question raised 
before him was whether the petition is 
1980 Or. 0, 38 & 36 
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out of time because orders under S. 144, 
Criminal P. 0., are in force only for two 
months. This question also has been 
left for this Bench to decide. 

Dealing with the latter question first, 
on the assumption that the Sub-Divi- 
sional Magistrate acted within his juris- 
diction in passing the order, it canngt 
be questioned that, as the two months 
have now elapsed since the order was 
passed, the High Court has nothing to 
revise. The question as to whether or 
not the Sub-Divisional Magistrate had 
jurisdiction to make the order is one of 
the matters raised in the petition but 
we are not disposing of that question 
here as that is not one of the prelimi- 
nary questions we have to decide. In 
view of the fact that the High Court has 
now no order to revise the determina- 
tion of the larger and more important 
question as to whether such orders are 
revisable would bo unnecessary but for 
the fact that two petitions which came 
on recently for hearing before Ananta- 
krishna Ayyar, J., were ordered to stand 
over pending the decision by us of this 
point and wo accordingly allowed the 
matter to be argued. 

It is necessary, first of all, to trace 
the history of Ss. 144 and 435, Criminal 
P. C, In the Code of 1864 8. 62 corres- 
ponds to the present 8. 144 and 8. 404 
corresponds to 8. 435, 8. 404 reads as 

follows. 

“ The Sudder Court may, on the report 
of a Court of Session or of a Magistrate, or 
whenever it thinks fit, call for the record of 
any criminal trial or the record of any judicial 
proceeding of a criminal Court, other than a 
criminal trial, in any Court within its juris- 
diction, in which it shall appear to it that 
there has been error in the decision on a point 
of law, or that a point of law should be consi- 
dered by the Sudder Court and may determine 
any point of law arising out of the case, and 
thereupon pass such orders as the Sudder Court 
shall seem right.” 

The earliest decision upon the point 
we had to decide was under the Code of ^ 
1861 and that was Abbas AH OhoudkuTy^ 
V. Illim Meach (1). That was a decisioin 
of a Full Bench, of the Oakiutta 
High Court which decided, Phear^ J., 
dissenting, that an order paseed by a 
Magistrate under 8, 62, Criminal P. 0* 
is not of the nature of a ji^dicial prpv 
ceeding and therefore cann# be 
fered with, by the High Conrij, undef 
404 of that Code. Couch, 0. 

(1) 14 vr. R. 0r„46. ■ ; V- v 




; iodgmeat da p. 51 in refantog to S. 62 

'sftjjrB : 

“ 7be langnage of it seems to point out that 
it wafl intended to give the Magistrate a power 
to be exercised with the utmost promptitude ; 
'aud». if he should make an order which he had 
no authority to make, and the party on whom 
that order i s made should not obey it, and be 
convicted, its legality may than be tried. That 
itf the ground upon which I have always been 
of the opinion that this is not a judicial pro- 
ceeding.” 

In the Code of 1872 S. 518 corres- 
ponds to S. 144 of the present Code and 
S. 520 states that orders made under 
Si 518 are not judicial proceedings. This 
latter section was obviously the result 
.of the decision of the Full .Bench of the 
Calcutta High Court already referred to. 
Under the Code of 1872 we have two 
decisions upon this point, namely, E. V. 
Bamanuja Jeeijarstvami v. Bamanuja 
Jeeyar {2)t a decision of Innes and 
Muthuswami Iyer, JJ., in which it was 
held that proceeeings under S. 518 of 
that Code are not revisable by the 
Courts as such orders were expressly 
declared in that Code to be not judicial 
proceedings and Sundaram v. Queen (3), 
where at p. 222 Sir Charles Turner stated: 

” It should always be borne in mind that 
•orders under S. 518, Criminal P. C;, of 1872 are 
not judicial proceedings, and if the High Court 
has power to correct them otherwise than in* 
directly which is doubtful, that power can 
rarely be exercised in time to prevent hardship. 
The law in sanctioning this imperfectly con- 
trolled power is careful to provide it shall be 
•committed only to Magistrates whose discre- 
tion is presumably guaranteed by their res- 
ponsible position or by selection.” 

< The next decision is one under the 


Code of 1882 and it is a decision strong- 
ly relied upon by Mr. Jayarama Ayyar 
in support of his argument that proceed- 
ings liiider S. 144 of the Code are judicial 
prooi^mg3» That is Queen Empress v. 
T^PUnarasimhiDhari (4) in which it was 
bald by Sir Arthur Collins, 0. J., and 
Parker, J.g that a Magistrate making an 
enquiry before issue of an order under 
S. 144 of the Code is acting in a stage of 
i-a judicial proceeding and has, therefore, 
jurisdiction to direct the prosecution of 


witness for giving false evidence before 
him at such enquiry. tJader the Code 
of 18ft$, differing from the Code of 1872, 
iMsooejE^ngs under S. 144 were stated to 
pfoceew^^^ tn'"that qise^'Sir 


(2) [imi S Mkd* 


” The difiSculty arises fratu the Variation in 
language between S. 29a of-the "tild Code and 
S. 485 of the present Oodq. Under the old Code 
powers of revision were granted to the High 
Court in judicial proceedings only, and the 
enacting of S. 520 would seem to imply that, 
but for that section orders under S. 518 would 
b 3 ” Judicial proceedings.” 

Section 435 of the present Code ena- 
bles the High Court to call for the re- 
cord of “any proceeding before any 
inferior criminal Court ** and, therefore, 
orders under S. 144 would certainly be 
subject to revision, were it not for the 
proviso in Cl. 3 of the section, tirider 
S. 4 of the present Cdde '^Judicial 
proceedings” is defined to be* 

“ any proceeding in the course of which evi- 
dence is or may be legally taken.” 

It seems to us impossible to deny that 
a Magistrate acting under S. 144 may 
legally take evidence before issuing an 
order Prom this it would ap- 

pear that both under the old Code and 
under the present Code these urgent 
orders were regarded as in their nature 
“ judicial proceedings.” the only diffe- 
rence being that, whereas under the Old 
Code, S. 520 somewhat in&ccurately 
declared them not»'to be judicial proceed- 
ings for the purpose of ousting the High 
Court’s powers of revision under 297 
of the present Code equally bars the 
High Court’s jurisdiction without 
making an illo.gical dealarabion. 

Sir Arthur Collins therefore took the 
view that when in the Code of 1872 
proceedings under S. 518 were declared 
not to be judicial proceedings it was 
not because they were not judicial pro- 
ceedings but because it was intended 
to prevent these orders made upon eufl- 
den emergencies from being the sub- 
ject of revision and the Code of 1882 by 
stating that they were not proceedings 
more accurately described them. The 
next Code to be considered is that of 
1898 and it is similar to the Code of 
1882 in that by sub-S. (3), S. 435, orders 
made under S. 144 are not proceedings 
within the meaning of S. 435. On tho 
1898 Code there is a decision in Aruna- 
ohalam Pillai v. Ponnusami PiUai (8) 
of Sadasivajyer and Napier, ^3. isirhieh 
is strongly relied upon by Mr. 
rama Ayyar in support of his 
In that case it was held ; that 
Court 'has ’ no 

{s) iiMita. 
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Power to iBtortere isfith the ordiere oi #. 
public eemot except ip eo fat as they 
Are orders passed by the public servant 
in his'capacity of a Court subordinate to 
the High Court and that an order passed 
by a Sub-Magistrate .under S. 144, 
•Criminal P. 0., is an order made by him 
in his capacity as a Court and he is 
also acting as a Court when he grants 
or refuses sanction for a prosecution for 
the disobedience of such order. In that 
case the order passed under S. 144 of 
the Code had been disobeyed but the 
'Stationary Sub-Magistrate passed an 
■order refusing sanction to prosecute the 
person ‘who had disobeyed the order 
and Napier, J., on p. 424, says : 

“We are clear that the Stationary Sub- 
Magistrate in paBsing this order refusing sanc- 
tion was acting judicially, for the original 
order which it was alleged was disobeyed was 
an order passed under S. 144, Criminal F. C. 
These orders have always been treated as judi- 
cial orders and we cannot separate the autho- 
rity issuing the 'order from the authority 
granting sanction for disobedience of it. " 

When Napier, J., stated that these 
■orders have always been treated as 
judicial orders he was referring to the 
numerous cases to which our attention 
has been drawn where the High Court 
has interfered with orders passed under 
fi. 144 of the Code on the ground that 
the Magistrate had no jurisdiction to 
pass such orders. The High Court ob- 
viously could not in the face of the Code 
revise those orders but interfered on the 
■question of want of jurisdiction alone 
under S. 15, Charter Act and S. 107, 
Government of India Act. As he points 
• out in his judgment the High Court 
eould have no appellate or revisional 
power if the Magistrate acts adminis- 
tratively and it is only where he acts 
judicially that the High Court can 
possibly interfere under the Charter Act 
or the Government of India Act. We 
have therefore this position that the 
High Court has always been acting 
under its inherent powers and interfer- 
ing with Magistrates who have acted 
under S< 144 without jurisdiction but 
has been expressly prevented from revis- 
ing the orders of these Magistrates 
under S. 435. It is argued from this 
^ by Mr, Jayarama Ayyar that it was not 
b^ause s^oh orders were not in the 
nature of judicial proceedings that the 
power of the High 0ourt to revise 
.them was odstM but because it was 
nndesirat^ that the discretion of Magis-^ 


trates ^ acting very often on a sudden 
emergency should be revised by the 
High Court and that Whereas in 1872 
such “ proceedings were said not to be 
judicial proceedings ** in 1882 they were 
said not to be proceedings within the 
provisions of S. 436 and the same under 
the Code of 1898, that bar to the High 
Court has now been removed by the 
Code of 1923 where sub-S, (3), S. 435, 
has been omitted. 

We now come to. the Code of 1923. 
But before doing so there is another 
case to which reference has been' made 
which, although it was decided in 1923, 
wa*s before the Code of that year came 
into force. That is Nataraja Pillai v. 
Banijasami Pillai (6), a decisionjof Ayl- 
ing and Bamesam, JJ. The facts in 
that case were that a Sub-Divisional 
Magistrate imssed an order under 8. 144, 
Criminal P. C., prohibiting certain per- 
sons from interfering with a religious 
ceromony. On disobedience of that 
order he sanctioned their prosecution 
for an offence under S. 188, 1. P. C., and 
it was- held that the Magistrate was 
not, when passing the order under 
S. 144, Criminal P. C., acting as a Court 
within the meaning of Cl. (7), S. 195, 
Criminal P. C., but was only acting as a 
public servant and hence the proper 
appellate authority to revoke the sanc- 
tion was not the Sessions Court^but the 
District Magistrate as provided by 
Cl. (6), S. 195. The decision of Sada- 
siva Iyer and Napier, JJ. in Aruna- 
chalam Pillai v. Ponnusami Pillai (5) 
was ?not .followed. The Court fol- 
lowed the Calcutta Full Bench case 
and also relied on Sundaram v. 
Queen (3). But that was a deci- 
sion under the Code of 1872 which 
expressly stated that proceedings under 
the corresponding section to S. 144 
were not judicial proceedings and the 
Full Bench in that case could not pos- 
sibly therefore have held the proceed- 
ings were judicial proceedings. 
over the judgment in Nataraja ’ 

V. Bangastvami Pillai (6) does Bpt 
with the other aspect of the case 
sented by Napier, J., namely that j^ibh 
orders must be judicial ordeiin ; asd; titAsi 
administrative for otherwis^t^ijlie SBgb;! 
Court cculd not intatfere 
whec the Magistrate has aat^^Withc^ 
juried iotioa whereas the 

(6) A. LE. 1928 Mad. liif % 
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invariabiy done so under the Charter 
Act and the Government of India Act. 
No doubt most of the orders passed by 
a Magistrate do not in the least seem 
to be judicial proceedings, and Ayling, 
J., gives such an instance on p. 59. 
Then came the Code of 1923 and there 
sub-S. (3) to S. 435 is omitted and one 
4uestion to be considered by us is what 
is the effect of that omission? There 
have been two decisions with regard to 
this question under that Code ; Vedap- 
pan Servai v. Periannam Servai (7) and 

5. Alaga-Thevar v. G. A. Baker (8). 
The former decision is one of Eame- 
sam, J., and the latter is one *of 
Eeilly, J., following Nataraja Pillai v. 
Bangaswami Pillai (6) already ref- 
erred to. In Vedappan Servai v. Peru 
annam Servai (7), Eamesam, J., held 
that no revision lies to the High Court 
against an order passed under S. 144, 
Criminal P. C., as the Magistrate act- 
ing under that section is not a Court 
and the amendment of S. 435, Criminal 
P, C., by the omission of Cl. (3) from 
that section has not the effect of per- 
mitting a revision to the High Court 
from such an order, though it has the 
effect of permitting a revision from an 
order under S. 145. On p. 623, Eame- 
sam, 3., states : 

** it seems to me that as to S. 144, 01. (S), 

6. 486 was somewhat redundant and only 
made matters clear. Kven without it, it is 
doubtful whether S. 4.35 applies. There is 
nothing in S. 144 to indicate that the Magis- 
trate acting under that section is a Court as 
in the case of S. 14f. ” 

. He was referred to a decision of the 
Privy Council in Clarke v, Brojendra 
^ Kishore Boy (9) but in his opinion that 
case did not help the petitioner because 
it only showed that • in some parts of 
the Code the words “ Courts and 
“ Magistrates are used interchangea- 
bly and that under S. ^ 96 a Magistrate 
issuing search warrants was acting as a 
Court but this did not conclude the 
matter as to S. 144. The Privy Council 
•case is reported in Clarke v. Brojendra 
Kishore (9), and, in our view, it is a 
decision strongly in support of Mr. 
layarapi Ayyar*s coriteniion. There the 
t)istrtot Magistrate issued a search war- 
rant ik connexion with the investiga- 
tton o! s#ne ofence. A suit for tree * 

(fi A. I. IL im Aiftd, Mad! 69^ 

is) 113283 c 

(9) 1^12] 39 08,1, 9|S3«l6lC. SOIoteSS. 1 . A- 


pass against him. was institutod but it^ 
was held by the Priry Council that by 
S. 36, Sch. 3 and S. 96, Criminal P. C., 
the power of issuing a search warrant 
was among the “ ordinary powers ** of 
the District Magistrate and therefore 
under S. 105 he had power to direct a 
search to be made in his presence if be- 
thought it advisable to do so. Lord 
Macnaughten in delivering the judg- 
ment of the Judicial Committee referred 
to S. 36, Cr. P. C., which is as follows ; 

“ All District Magistrates, Sub- Divisional 
Magistrates and Magistrates of the first, se* 
cond and third classes have the powers herein- 
after respectively conferred upon them and 
specified in the Sch. 3. Such powers aro 
called their “ ordinary powers, ’* 

Section 36 is in Chap. 3 which is 
headed “ Powers of Courts. ” When 
Sch. 3 is referred to it will be seen that 
under part 4 of that schedule which is 
headed “ ordinary powers of ^ a Sub- 
Divisional Magistrate ” Cl. (6) is power 
to make orders under S. 144. On p. 966^ 
Lord Macnaughten states : 

“ For the sake of brevity the Code uses the 
terms “ Court and “ Magistrate ” generally 
if not always, as convertible term% ** 

It is impossible to avoid the conclu- 
sion that this case decides that every 
act done by a Magistrate in pursuance 
of the powers given to him by S. 3f) and 
Sch. 3 is done by him as a Court parti- 
culai’ly v;hen it is remembered that the 
chapter is headed “ Powers of Courts. ** 
The present Code like the Code of 1898 
and that of 1882 merely speaks of 
“ proceedings ’’ and not “ judicial pro- 
ceedings so .that it is not necessary 
really to consider anything more than • 
the power of the High Court to revise 
a “ proceeding before an inferior crimi- 
nal Court. Although judicial proceed- 
ings are defined in the Code as includ- 
ing “ any proceeding in the course of 
which evidence is or may be legally 
taken on oath it was admitted in 
argument before us that it may some- 
times be necessary for the Magistrate 
before issuing an order under S.‘144 to 
take evidence on oath so that even if 
that test is applied, it would appear 
that these proceedings may be judicial 
proceedings! It is quite true that in 
the Calcutta Full Bench case such pro- 
ceedings were held not to ,be^ judicial 
proceedings but that decision, was not 
unanimous and it was undoubtedly in 
gonsequenoe of it that the Code of I87S 
described Hucb proceedings aH not iudi# 
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cial. The decision the Full Bench 
of this Court in Stmdaram v. Queem (3), 
could not have been otherwise than it 
was as we have already stated, because 
the Code of 1872 stated that such pro- 
ceedings were not judicial proceedings. 
There is also the other description to 
fee applied namely “ proceedings of an 
inferior Criminal Couit. ” The Privy 
Council case, in our view, makes such 
proceedings, proceedings of a Court, so 
that that description is also applicable. 
If this is so, then we are bound to take 
a different view to that of Ramesam, 
J., in the case in Vedappan Servai v. 
Periannan Servai (7), where he says that 
01. (3), S. 435 was redundant. What is 
the effect of the omission of that clause 
in* the present Code ? We cannot say 
that that omission was unintentional. 
We have.to take the Code as it is. Up to 
the present Code, from 1872 until 1923, 
a ban was placed upon the High Court’s 
power of revision with regard to pro- 
ceedings under S. 144. Now that ban 
has been Removed. It may have been 
unintentionally removed but wo are 
not concerned with that. W^e must 
bold that the effect of that omission is 
that the ban is removed and that tlio 
High Court has now’ power to revise 
Isuch orders. We are aware that, if this 
decision is right, it 'may lead to most 
unfortunate consequences. It is obvi- 
ous that the Magistrate lias most fre- 
quently to act in an emergency and 
that it will be a disaster, if, when ho 
-does make an order, a criminal revision 
petition is at once presented to the 
Jligh Court and a stay order applied 
for. We come to the decision wo have 
with great regret and only say that, if 
Cl, (3), S. 435 was omitted by mis- 
take we hope that legislature will as 
•soon as possible restore it at any rate 
as far as S, 144, Criminal P. C., is con- 
cerned. Petition is dismissed as the order 
expired before the petition was presented. 

P.R.S./v.B. Petition dismissed. 
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(Piilna) 

Wort, J. 

Shagirath Bhagat — Petitioner. 

V. 

Bam Narain Sahu — (^posite Party. 
Criminal Revn. No, 477 of 1929, De- 
cided on 20th September 1929, 

« (a) Criminal Trial<^Stay Pending civil 


litigation on fame matter criminal proie- 
cution should not invariably be stayed. 

There ia no invariable rule that a criminal 
proceeding should be stayed pending the result 
of civil litigation which. deals with the same 
matter. It must be assumed that each Court 
must be allowed to proceed with the business on 
its die without any intervention of this kind. 

(b) Criminal P. C., S. 476 — Parties to pro- 
secute matter contemplated 'by S. 476 it 
reprehensible — Court alone should in such 
matter take action. 

Although criminal procedure allows it, it 
is very reprehensible course for the parties 
in a litigation to prosecute a criminal matter 
of- the kind contemplated by S. 476. If it is 
obvious to Subordinate Judge that a criminal 
o£[(;nce had been committed, then undoubtedly 
it is his duty to proceed in bringing the culprit 
to justice. [P 278 0 1] 

(c) Criminal Trial — Prosecution under S. 
476 — Fact that appeal is preferred against 
civil case which may reverse finding does 
not stay prosecution. 

Where a civil Couit finds a document to be 
forged and criminal prosecution is started 
against the party with reference to the forged 
document, the more fact that an appeal has 
been preferred in the civil case which may 
possibly reverse the finding of tlie trial Court, 
is no ground for staying prosecution. 

B. P.^Jumuat — for Petibionoi*. 

S. P. V erma— ior Opposite Party. 

Judgment. -This rule was issued to 
show cause ’^hy the proceedings taken 
against the applicant based on an 
allegation of forgery should not be 
quashed. At the present moment it 
has reached the stage wlien notices 
have been issued to the applicant to 
show^ cause why ho should not be pro- 
secuted. The principle which governs 
a matter of this kind has been laid down 
in a number of cases, some of which are 
referred in the judgment in IJriday 
Narain Singh v. Emperor (l) and it 
only need bo stated that the principle 
is that tliere is no invariable rule that 
a criminal proceeding should be stayed 
liending the result of civil litigation 
which deals with the same matter. In, 
this case the applicant produced certain 
documents before the Subordinate Judge 
and although he got a modified decree 
before the learned Judge the Court 
came to the conclusion that these docu* 
ments were forged, that there were 
interpolations by the accused. It ^is: 
stated that there is an appeal pending! 
before this Court which msty result in 
the finding of the learned Stlbordinatej 
Judge being reverEed. That, howevW, 
is not a ground for staying the 
ceeding as has been stated in the 


(1) A. I. B. 1929 Pst. 500. 
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J:faav6 quoted in the criininal revision 
lease to which I have referred^ It must 
he assumed that each Court will do 
lustice and also each Court must be 
allowed to proceed with the business 
qn its file without any intervention of 
this kind. In any event in my judg- 
ment the stage at which these proceed- 
ings have reached is not a stage at 
which I can interfere. 

I would like to express a very strong 
opinion that, although the Criminal 
Procedure Code allows it, it is a very 
reprehensible course for the parties in 
a litigation to prosecute a crimihal 
matter of this kind. . If it had been 
obvious to the learned Subordinate 
Judge that a criminal offence had been 
Icommitted, then undoubtedly it was 
his duty to proceed as the law allows 
him to proceed in bringing the culprit 
to justice. The Court in this case has 
allowed one of the parties to tlie civil 
litigation to move in the matter, the 
course which, in my judgment, is not to 
be encouraged. iWith these observations 
1 must discharge the rule. 

V.B./r.K. BxUe discharged, 

1930 Cr. Cases 278 

(Patna) 

Coubtnet-Tkhuell, C. J. and 
Chattebji, J. 

Bansloohan Lai — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 246 of 1929, De- 
cided on 2nd August 1929. 

(a) Felice Act (1861), S. 29 — Police Manual 
part 1, R, 278— Court officer must keep' 
diariea in bill possession and should refuse 
request of the accused for them. 

The meaniag of B, 278 is that tho Conrt 
officer j.6 to keep the diaries in hie own posHos- 
fizon and that if the accueed or his agent call 
for the diary in any circumstances other than 
those mentioned in the earlier part of para, (b) 
of the rule the Court officer should refuse to 
comply with the request. [P 280 0 2] 

(bj Police Act (1861), S. 29— Construc- 
tion^*^ Rules and Regulations,*’ refer to 
< those framed by competent authorities — 
“ Lawful order,” refers to any order law- 
fully given by any of ftcer— Offences under 
S, 29 include any ” vSolatien of duty.”^ 
SeoiW 29 is to be construed quite widely. 
The vfhrds ” rules and regulations ” refer to 
such foles and mgnlations as are propei^y 
framed % cbei|iiilenV autborities, ij^at m, to 
say by the ln^^tor Sb ;als6 the 

words lawful onteP* refer^tb any order iehioh 
any officer may lawfully glv^^ any 
, or specific body of individuals nndsr ' 

^ mand. Ofieness under S* 99 are not 


the wilful breaches or hsgleCt Of a rule or 
regulation or a lawfur order but Include any 
” violation of duty 2FCr. L. 465, Bel on. 

[P 28Q 0 9] 

(c) Police Act (1861), S. 29— Police Ma- 
nual Part 1, R. 803— Police diaries are in- 
cluded in ” document or information.” 

The words ” document or information ” 
used in B. 808 are comprehensive enough to 
include the police diaries, although they have 
been specidcallv dealt with under B. 278. 

[P 280 0 2] 

(d) Police Act (1861), S. 29— Police Ma- 
nual Part 1, R. 261- A— Rule is enabling one. 

Buie SOl-A is merely an enabling rule except 
that in the case of a Magistrate who institutes 
a prosecution he must be the Magistrate of the* 
District: 1 W. Jl 5 Crl. and 9 IT. B 86 Crl, 
Dist. [P 281 0 1] 

(e) Police Act (1861), S. 29— Offence of 
police officer continues till diary remains 
in mukhtar’s hands — Mukhtar is, therefore, 
liable as abettor under S. 29. 

A mukhtar who is allowed to have posses- 
sion of the diary by the Police Officer is 
guilty of the abetment of tho offence under 
S. 29, Police Act, as the offence continues so 
long as the diary is in mukhtar’s hand. 

[P 281 C 2]' 

(f) Criminal Trial — Sentence — Allegation 
of entire concoction of the prosecution 
story — No evidence elucidated in cross- 
examination— Advocate raising* contention 
on clients instructions — It is a good ground 
for aggravation of sentence — Legal practi- 
tioner raising contention without reasonable 
cause is guilty of grossest professional 
misconduct \0biter) — Legal Practifioner's 
Act, S. 13. 

Per Coiirtney-T errell C. J , — In a clear case 
whore an advocate on the direct instruct- 
ions of bis client argues that tho prosecu- 
tion story is .an entire concoction on the part of 
the police and no evidence whatever elucidated 
in cross'exitmiuatioii or offered by examina- 
tion 'in-chief is ever produced in support of this 
argument the Court should take this ipto ac- 
count as a circumstance of aggravation in* 
awarding the sentence. Where such suggestion, 
is made by the legal practitioner without rea- 
sonable cause the legal practitioner is guilty of 
grossest professional misconduct. [P 282 C 1]> 

(g) Practice — Criminal Trial — Advocate 
beginning attack *in cross-examination upon 
prosecution involving dishonourable Con- 
duct-Court should ask assurance as to his 
grounds — Assurance, if refused cross-exa- 
mination as to the point should be , stopped 
— Assurance, if given but subsequently 
found false advocate’s conduct should be- 
brought to High Court’s notice {Obiter). 

Per Courtney-Terrell, C, J . — It is the duty of 
the tribunal if it „has any euRplcion when an. 
advocate begins an attack upon a ptoseo^tor or , 
witness by way of so called ” suggectlons ” in- 
volving dishonourable conduct . to demand 
from the advocate an aseuranoe (bat he baa 
good grounds for making the 8t|||gestioa. If 
the assurance is not recei ved the ^ bross eixami* 
nation. On thoss6 lines should be sttypgeA 
the assurance Is giyen and if lb 
should appear at the terminat&n^iof the tlial 
that no snob ground has existMi 
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should. bring the oonduet pi the advooateto 
the notice of the HighiOourfe. [P 282 C I, 2] 

A, Imam, H. ^L. Nandheolyar and 
B JP. Sinha — for Petitioner. 

0. M. Agarwala — for the Crown. 

C^urtney-Terrell, C. J.— This is a 
petition for the revision of a decision of 
the Sessions Judge of Shahabad, con# 
victing the petitioners Banslochan Lai 
a mukhtar practising at Bhabhua, and 
Barmeshwar Nath Varma, a Court Sub- 
Inspector employed at the same place. 
The facts are as follows: At Bhabhua 
there were two factions which I will 
term A and B respectively of the Mos- 
lem community. Between those fac- 
tions litigation and criminal cases had 
taken place. One Khurshed Mian a 
member of faction A had lodged a first 
information accusing one Sher Muham- 
mad and several others of faction B of 
rioting.* The matter was investigated 
by the police, a charge-sheet was pre- 
pared and the charge-sheet together 
with the case diaries were sent to the 
petitioner Barmeshwar Nath Varma. 
The Sulf-Divisional Officer fixed 5th 
June 1928, for the hearing. The peti- 
tioner Banslochan Lai w^as employed to 
defepd the accused. On dth June, the 
Inspector Zeaur Eahman acting on in- 
formation received at the thana w-ent 
accompanied by two Sub- Inspectors and 
a constable to the house of the Court 
Sub-Inspector. There ho found the peti- 
tioner mukhtar together with another 
mukhtar. The petitioner Banslochan 
had in his hands the case diary and 
was taking notes from it. The Court 
Sub-Inspector was away in another part 
of the house but he appeared after a few 
moments, and explained that in his ab- 
sence the mukhtar had taken the case 
diary. It is clear, however, that he had 
without permission from superior autho- 
rity and on his own responsibility al- 
lowed the mhkhtar to see the case diary 
and take the notes. The other mukhtar 
has since been acquitted. The Court 
Sub-Inspector and the two mukhtars 
were taken before tjie Sub-Divisional 
Officer of Arrah and a charge-sheet was 
prepared by the police. This charge- 
sheet contained amongst other things 
charges under S« 29, Police Act, 1861. 
The Magistrate, however, charged the 
Sub-Inspector under 409 and 217, 
i, P. 0., wd, the petitioner Banslochan 
Lai was charged with abetment under 


8s. 4Q9 and ^4; also under Ss. 217, 114 
and 379, I. P. 0. The trial Court con- 
victed the accused under all these sec- 
tions. The petitioners were ordered to* 
be detained until the rising of the Court.. 
The petitioner Banslochan Lai was sen- 
tenced to pay a fine of Bs. 300 and the 
petitioner Barmeshwar Nath Varma to 
pay a fine of Bs. 260. 

On appeal to the Court of Sessions 
the Judge held on the facts that there 
could be no conviction under Ss. 409, 
217 or 379, I. P. C. But he himself 
framed a charge under S. 29, Police Act, 
as against the . Court Sub-Inspector?and 
as against the mukhtar under S. 29, read 
with S. 114, I. P. C. He convicted the 
petitioners under these sections, and ho 
reduced the sentences to fines of Bs. 160 
in respect of each of the accused. He 
found that there had been a breach of 
Br. 278 and 803, Police Manual, Part 1. 

Section 29, Police Act is as follows: 

“ Every police oflicer who shall be guilty of 
any violation of duty or wilful breach or neg- 
lect of any rule or regulation or lawful order 
made by competent authority, or who shall 
withdraw from the duties of his office without 
permission, or without having given previous 
notice for the period of two months, or who 
being absent on leave, shall fail, without rea- 
sonable cause, to repoit himself for duty on 
the expiration of such leave or who shall en- 
gage without authority in any employment 
other than his police duty, or who shall be 
guilty of cowardice, or who shall offer 
any unwarrantable personal violence, to any 
person in his custody, shall be liable on 
conviction before a Magistrate, to a penalty not 
exceeding three months pay, or to imprison- 
ment, with or without hard labour, for a period 
not exceeding throe months, or to both.’* 

The first point taken on behalf of the 
petitioners is that Br. 278 and 803, 
held to have been broken are not statu- 
tory rules or regulations and that the 
meaning of the words “ made by compe- 
tent authority ” implies that the rules 
referred to in S. 29 must be such only 
as have such statutory authority. Now 
under S. 12 of the same Act it is enacted; 
as follows; . , 

“ The Inspector-General of Police may Itcht 
time to time, subjeot to the approval of lbe ; 
Local Government, frame such orders 
as he shall deem expedient relative, to thr 
nization, classification and diBtributiQiir|}f raa 
police force, the places at which, the 
of the force shall reside, and 
services to be performed by the^iihm \ 

tion, the description of armsi 
and other necessaries to be furnishtd to 
the collecting and communicating hy : 

intelligence and information*, end 
other orders and rules relative to the, 
force as the Inapectcnt-Generalslmlli^iMinf^^ 
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to 'tflme, 466m expedient* for preventing ebuee 
nt neglect ot duty, and for rendering -such 
force efficient in the discharge of its duties.** 

If such rules have received the appro- 
val of the Local Government it is clear 
that they are rules to which S. 29 ap- 
plies. At the head of the volume of 
rules contained in the Police Manual 
(among which Br. 278 and 803 are to 
be found) there appears a preface signed 
by the Officiating Chief Secretary to the 
Government of Bihar and Orissa. It is 
as follows: 

** The Lieutenant-Governor in Council has, 
in exercise of the powers conferred by the sec- 
tions mentioned on the margin of the para- 
graphs or sub-paragraphs of this manual which 
are marked with an asterisk, or a single or 
double dagger, made or* approved the orders 
and rules contained in those paragraphs or sub- 
paragraphs in Eupersession of all orders and 
rules heretofore made under those sections. 

2. The remaining paragraphs of the manual, 
though not having statutory force, are binding 
on all police officers, as well as on all other 
officers of Government to whom -they refer. 

3. Only those rules or orders have been 
framed as statutory rules or orders to which 
it seemed necessary or desirable to give legal 
effect; but there are many others contained 
in the manual which might have been issued 
as statutory rules or orders had it been deemed 
necessary to issue them in that form,** 

In the margin of Br. 278 and 803, 
there is no “ asterisk or single or double 
dagger." It is difficult to understand 
why the preface was framed in this way 
and no explanation of it is forthcoming. 
All that was required was the approval 
by the Government and para. 2 of the 
preface clearly indicates that whether 
or not it was the intention of the Go- 
vernment to give to any particular rules 
and regulations the status of statutory 
rules it is very obvious that all the rules 
have received the approval of the Go- 
vernment and are intended by the Go- 
vernment to be binding upon all police 
officjers. E. 278 is divided into three 
paragraphs and the first two only are 
material. E* 278, para, (a) is as follow’^s: 

The original file of case diaries is attached 
to the charge-sheet: see B. 177 (a). The diaries 
shall remain in the personal custody of the 
tlourt Officer, but he shall make them over to 
the prosecuting officer, who shall make his 
notes on the margin and keep ‘the diaries with 
hihi lor guidance. At the conolusiou of the case, 
thi^ Ckmti officers shall return the original dia- 
ries to police station from which they were 
sent np.*> 

Paragraph (b)>tarfis with a summary 
ii'jof the law relating to! tb® use of case 
;|^arles Jn a criminal Ocmrt and con- 
'^ith the sentence: , 

accused and his agent are not entiled 


to call for Qr use the diary in any other cir* 
cumstancee.** ' 

It is said that there is here a mere 
statement of law withputanyexpress pro- 
hibition upon a police officer from shew- 
ing the case diary to 'the legal adviser 
of the accused. ! In my opinion this view 
^is quite unsound. The meaning of the 
rule is that the Court officer is to keepj 
the diaries in his own possession and 
that if the accused or his agent call 
for the diary in any circumstances otherj 
than those mentioned in the earlier 
part of imra. (b) the Court officer is to! 
refuse the request. There has therefore 
been a distinct breach of this rule by 
the Court Sub-Inspector, E. 803 is .as 
follows : 

“A police ofTier may not, iinlessj generally or 
specially empowered by the Local Government 
in this bohalf communicate directly or in- 
directly to Government servants belonging to 
other departments or to non-official* x)ersons, 
or to the press, any document or information 
which has come into his possession in the 
course*of his public diities or has been pre- 
pared or collected by him in the course ef 
these duties, whether from official sources or 
otherwise.*’ • 

It is urged that the custody of the| 
case diaries having boon specifically 
dealt with under E. 278 the words! 
“document or information” in E. 8D3 do| 
not include the case diaries. In my 
opinion this argument is untenable. The 
words “document or information” are 
quite comprehensive. 

In my opinion R. 29 of the Act is to| 
be construed quite widely. The w'ords! 
“rules and regulations” it is true clearly 
refer to such rules and regulations as 
are properly framed by a competent au- 
thority that is to say, by the»Inapector-j 
General. The words “lawful order” 
refer to any order which any officer may 
lawfully give to any individual or spe- 
cific body of individuals under his com- 
mand and I agree with the judgment of{ 
Adami, J., in the case Mohamed Yusuf 
V. Emperor (1). I would further point 
out that offences under 8. 29 are not 
limited to the wilful breaches or neglectj 
of a rule or a regulation or a lawful 
order but include any “violation of 
duty.” A consideration of the statute 
as a whole indicates that as opposed to 
the constitution of a military force 
which provides for punishment to be 
inflicted by military officers for violation 
of duty or breach of orders the constitu- 

(iT [1920] 2^ 466=56 I. d 497. ^ 
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tion of the ^police force under the Act 
is such that pun^nment by imprison- 
ment or or fine is to be inflicted by tbe 
civil Magistrate before whom the offen- 
der is to be brought ; and provided that 
the rule or regulation has been pro- 
perly framed and approved by the Local 
Government or, on the other hand, that 
the order if it be an order was lawful a 
breach is an offence under the section 
and furthermore any violation of 
duty is similarly punishable. It may 
well be that in any particular case the 
offence may be so trifling that the 
Magistrate may say that it should not 
have been brought before him but 
should have been dealt with depart- 
mentally. The offence, however, com- 
mitted by the petitioner .Barrneswar 
was a serious offence. 

The second point taken by the peti- 
tioners’was that the conviction not be- 
ing by the Magistrate but by the Sessions 
Judge it cannot stand because of the 
words in S. 29. 

*'shall be liable on conviction before a Magis- 
trate.’* • 

Reference is also made to R. 261 (a) 
of the Police Manual which is as fol- 
lows : 

“Superintendents and the Principals of the 
Police Training College andiConstables of Train- 
ing Schools are empowered to order the •prose- 
cution of police oflicors under S. 20, Act 5 of 
1801, but no ^Magistrate except the Magistrate 
of the disbrictf may exorcise the power of in- 
fitituting prosecutions under this section.” 

It is not denied and we are satisfied 
that the prosecution in this case was 
ordered by a Superintendent. The rule 
is merely an enabling rule except that 
in the case of a Magistrate who insti- 
tutes a prosecution ho must be the 
Magistrate of the district ; and an ap- 
pellate Court has all the powers of the 
Court fiom which the appeal lies. 

Two cases were relied upon to support 
the contention of the petitioners. The 
first is the case of Indroheer *Thaha (2) 
where the accused under S. 29 of the 
Act was committed straight to the 
Court of Sessions on the charge and it 
was held that Sessions Judge had no 
power to try such cases. In the case of 
Bhaobun Singh (3) the person charged 
under S. 29 was also committed di- 
rect to the Sessions and a similar 
decision was ' arrived at. In this 
oa^e, however, 'the accused were .tried 

2) [1864] l .W. B. Or. 6. 

3) [1868] 9 W. R.-Or. 36. 
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on the '^ffacts before the Magistrate 
and a charge sheet ' was submitted 
which included charges under S. 
29. He merely failed to convict the 
accused under the proper section. In 
my opinion the cases cited have no ap- 
plication. I 

It was ^contended on behalf of thej 
mukhtar that the whole of the offence, 
of the Court Sub-Inspector, if any, was 
committed before the mukhtar began 
noting from the diary and that there 
cannot be an abetting of an offence after] 
it has been committed. In my opinion 
jtf complete answer to this contention isj 
to be found in the fact that the Court 
Sub-Inspector by allowing the mukhtar 
to have possession of 'the diary was 
committing an offence which continued 
so long as the diary was in the mukh-| 
tar’s hands. 

I would therefore decline to interfere 
with the convictions. 

A rule was issued against the peti- 
tioners to show cause why the sentences, 
should not be enhanced. We have 
carefully examined this aspect of the 
matter. The police officer has been 
under suspension for a considerable 
period with all the disadvantages apper- 
taining to that position and it is pos- 
sible that he may receive further depart- 
mental punishment. The mukhtar on 
the other hand, has not yet been dealt 
with under the Legal Practitioners Act 
and it will bo for the Sessions Judge to 
consider the matter and to decide whe- 
ther or not to make a formal reference 
to the High Court. In the imrticiilar 
circumstances of this case the punish- 
ments inflicted by the Sessions Judge 
appear to us to be adequate. 

There remains another aspect of this 
matter involving a very important poirvt 
of principle to which T desire to call the 
attention of criminal tribunals and legal 
practitioners for their guidance, and ife 
received illustration in this case. After 
the submission of the points of law oh 
behalf of the petitioners, the junior ad- 
vocato on their behalf proposed to ehter 
into a discussion of the facta taking ad- 
vantage of the principle that since there 
was a rule for enhancement he was 
titled to show that the accused should 
not have been convicted. For thii 
purpose he offered to demonstrate 
the evidence that the whole oase,\|jiad 
been concocted by the 
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i^iB|:§<i$-|a»peptors who . '.(pimstpd', the 
i pointied out taibd Ifflbrxied 
^bat he was quite at liberty 
lo taka this course but should it fail 
and should we come to the conclusion 
that the aspersions on the character of 
those police officers were without 
foundation, this circumstance would 
gravely aggravate the original offence 
and that the sentence would in that 
case be substantially enhanced. An ad- 
journment for consideration was granted 
after which Sir Ali Imam, leading 
counsel for the petitioners, appeared 
and stated that after consulation it had 
been decided not to go further into the 
facts and he confined himself to other 
and quite legitimate arguments against 
the rule for enhancement. It is ex- 
tremely common for advocates for the 
defence to argue that the prosecution 
story is an entire concoction on the part 
of the police and in the vast majority of 
cases no evidence whatever elucidated 
in cross-examination or offered by exa- 
mination-in-chief is ever produced in 
support of this argument. Now either 
the contention is raised on the direct 
instructions of the client or it is deli- 
berately raised by the advocate without 
jaay instructions at all. In the former 
case the accused has added to the hein- 
'ousness of the offence with which he is 
charged by a baseless accusation of out- 
rageous conduct on the part of the 
police or other prosecutors. In a clear 
lease of this kind the tribunal should 
take this into account as a circum- 
stance of aggravation in awarding the 
sentence. In the latter case, that is to 
|say where the suggestion is made by the 
legal practitioner without reasonable 
cause, the legal practitioner is guilty of 
the grossest professional misconduct. 

cross-examination on these 
grossly abused and it is 
of the tribunal if it has any 
euspimon when an advocate begins an 
|attack upon a prosecutor or a witness by 
way of so called “suggestions" involving 
dishonourable conduct to demand from 
the adtocate an assurance that he has 
[good g^tonds for making the sugges- 
tions* ;,|f the assurance is not received 
the c&iis-examtpation on these lines 
should bk stopp^ promptly. If the as- 
surance is, given a^d if it should appear 
at the termination of the trial tml ho 
JlCh ground had existed the tribunal 


should bring the conduct 6f the 
cate to the notice oi .the High Gbhtt* 
I make these obsorvatiQiis in order that 
a check may be placed upon a growing 
and serious evil and without reference 
to the particular facts of this case* 
Chatterji, J. — I agree to the order 
proposed by the learned Chief Justice 
for the reasons given by him. 
v.s./r.k. Application dismissed. 
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PeRCIVAL, j. 0.. AND Barlee, a. j. C. 

Nur Khan and — Accused — Ap- 

pellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 158 of 1929, Deci- 
ded on 8th October 1929, from judgment 
of Addl. Sess. Judge, Hyderabad. 

(a) Criminal Tiral — Practice — Conflict 
between two theories — One favourable ta- 
accused should prevail. 

Where a Court is unable to say which of the 
two theories is the more likely one, it is bound 
to take the view which is most favourable to 
the accused. [P 285 0 1] 

❖ (b) Penal Code, Ss. 34 and 302-^Joint 
commission of murder — Absence of finding 
of common intention — None can be convic- 
ted of murder. 

In a case of murder in the absence of a» find- 
ing of common intention on the part of several 
accused persons, none of them can bo found to 
he guilty of murder without finding that he is 
the man who actually struck the fatal blows. 

[P 285 0 1] 

(c) Criminal Trial — Practice to be follow* 
ed in committal proceedings. 

Per Percivaly J. C . — In committal proceed- 
ings the Magistrate has only to find out whe- 
ther there is a prima facie case for committal 
or not, and the committal proceedings should 
not bo treated too much like a final trial; nor 
is it necessary for the Magistrate to write out 
a judgment on the question whether the case 
is true or false. [P 285 C 3, P 386 C 2 ] 

(d) Criminal Trial — Preference should be 
given to committal proceedings. 

Per Percivaly J, 0.— Preference should be 
given to committal proceedings over other 
oases, especially so in murder cases. [P 286 0 X] 

(e) Criminal P. C., S. 208— Prosecution 
need not get recorded every jot of evidence- 
in committal proceedings. 

Per PercivQly J, C.-^In committal proceed* 
ings there is no obligation on the part of the 
prosecution to get recorded by the committing 
Magistrate evei^ jot and tittle of the evidence 
which they intend to place before the Sessions 
Court. [p 286 0 31 

P. 7. TTawta— for Appellants. 

C. M. Lobo — for the Cro^gini. j*' 
Barlee, A. J. .X. — The . JacW, of this 
case may be stated shotidy as . follo.ws: 
The appellant Ehan and two i>|hefa . 
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Kur Khan his broii^er^iti4aw and Jeh^ 
Khan son of Allahrakbio were commit^ 
ted to the Sessions Court ol Hyderabad 
on charges under Ss. 302 and 201 
I. P, C. in connexion with the death of 
one Mewo who was a cousin of the 
three accused. 

The prosecution story was that Mewo 
was on terms of criminal intimacy or at 
any rate was suspected of being so with 
one Mt. Khanu who was the wife of the 
third accused Jehan Khan. These three 
accused lived at the village of Nur 
Khan and the evidence with the map 
shows they lived in separate huts with- 
in one small compound. Just outside 
that compound was the house of the 
deceased Mewo and at a short distance 
to the West was the hut of their cousin 
called Achar, who is the principal wit- 
ness for the Crown. Achar has deposed 
that on the night of 9th October he was 
sleeping alone and that at about mid- 
night the deceased Mewo came to him 
and asked him for a loan of a pair of 
shoes. Ho gave him his shoes and 
went to sleep again. Some three hours 
later he was again awakened by cries 
of ** murder, murder which came from 
the^irection of Nur Khan’s house. He 
says that he recognized the voice of 
Mewo, He ran in direction of Nur 
Khan’s house and there saw the accused 
Nos. 2 and 3, striking Mewo; Jehan Khan 
was sitting on Mewo. Khan was strik- 
ing him with an axe and Nur Khan was 
inciting them to strike. Ho himself 
saw three blows being struck. He 
challenged them and they told him to 
go away and he stood at a distance by 
the outer entrance of the enclosure. He 
then saw the accused Jehan Khan and 
Khan the present appellant carrying the 
corpse of Mewo wrapped in a sheet and 
suspended from a wooden pole. He 
then went to his uncle Khuda Baksli 
and his cousin Piaro, the father and 
brother of the deceased Mewo, and told 
them that Khan and Jehan Khan had 
murdered Mewo and carried away his 
oorpse. They all three went to Nur 
Khan and met him. The tOther two ac- 
cused Jehan Khan and Khan were not 
present. They questioned Nur Khan 
and he confessed that they had commit- 
ted the murder, beoai^e of a woman and 
asked them to save him. 

After that they followed some bar- 
gaining, for Nur Khan offered two girls 


in marrmge as compensation for MdWo. 
But this arrangement came to. nothing 
because, when Jehan Khan and Khan 
returned about three hours after sun- 
rise they refused to give up the body. 
Accordingly Achar, Khuda Baksh and 
Piaro left them and went in search of 
the body. They tracked the foot prints- 
of the accused and the blood marks 
which had fallen on the ground at vari- 
ous places, and eventually discovered 
the body lying naked in a jungle about 
a mile and a half from the scene of the 
offence. Achar says that it was then 
jtoon (Katcha Manjhand). There he left 
Khuda Buksh and Piaro beside the 
corpse and he himself went to their 
Zamindar Sher Mahomed. He reached 
Sher Mahomed at about sunset, 4 or 5 
miles away and informed him of the 
whole incidence. Sher Mahomed advis- 
ed them to make a report to the police 
and he did so. 

The report (Ex. 6) purports to have 
been made at 9 p, m. on 10th October, 
the day of murder. It is fairly long and 
gives the story of Achar much as he 
afterwards gave in Court. The police 
thereupon made enquiry and in the 
course of that enquiry the accused Jehan 
Khan and Khan produced from a heap 
of manure a bundle of clothes and pair 
of shoos which wore identified as tho 
clothes of the deceased, and the shoes- 
belonging to Achar which he had lent- 
to the deceased shortly before the 
murder. The case was challaned and it 
came on for trial in the Court of Ses- 
sions. The accused pleaded “not guilty” 
but. .the learned Sessions Judge agreeing 
with the assessors, was of opinion that 
accused 2 the pi'esenb appellant was 
guilty of murder and sentenced him to 
be hanged. Accused 1 Nur Khan was 
sentenced under Ss. 302 and 114 for 
abetment of murder to three years rigor- 
ous imprisonment while Jehan Khaa, 
was sentenced to five years’ rigorous iifaf*; 
prisonment under S. 201 for 
ment of the offence. , 

We have nothing to do with the con- 
viction and sentence of Nur Khan arid 
Jehan Khan but I may point out that if , 
Nur Khan was rightly conyioted under 
S. 303 read with S. 114< the minimuai 
sentence to which he was liable Wip 
transportation for life. ^ ‘ 

The evidence for the prosecution jbon. 
sists of the deposition of Achar and the 



5(84 Nub Khan v. Bmpsbob (Barlee, A. J. 0. 1^30 


^ojrr'bborative evidence given by Khuda 
Bax and Piaro the father and brother of 
the deceased* There was besides the evi- 
•dence of the tracker and Mashirs that 
the prints led them from the compound 
of the three accused to the place where 
the body was found and that blood was 
ionnd on the way; and evidence that 
subsequently accused 2 and 3 produced 
the clobhes belonging to the deceased. 

There can be little doubt that Mowo 
was killed in the compound of the three 
•accused and that his body was carried 
by Jehan Khan and Khan and disposed 
-of by them. Apart from the evidonch 
of Achar there is the evidence of Khuda 
Bux and Piaro, who attempted in the 
Sessions Court to favour the accused, 
who were their near relations (presum- 
ably being unwilling to lose other mem- 
bers of the family besides the deceased) 
which establishes the fact that early in 
the morning of 10th October Achar had 
oome to them and informed them of the 
murder, that they went to Nur Khan, 
and that he admitted that Mewo had 
been killed. The actual scene of the 
murder must have been in the accused’s 
compound for the men who carried the 
body aw'ay started from that compound. 
There was no sign of blood at the scene 
-of the offence pointed out by Achar but 
that is accounted for by the fact that 
the ground was covered with manure. 
It may seem curious that the largo quan- 
tity of blood which must have shed 
when an artery had been severed should 
have left no sign, nevertheless wo have 
no reason to suppose that the evidence 
as to the place of the crime is not true. 
There is, therefore, a clear case against 
the accused Jehan Khan and Khan under 
S. 201. But the question is whether 
Khan has been rightly convicted of the 
offence of murder. 

the learned Sessions Judge has 
Ibummed up the evidence against him at 
lines 240/250 of his judgment. He says 
that there is the direct evidence of 
Achar, the corroborative evidence of 
Khuda Buksh, Piaro, Tajo and Sher 
Mahomed, the evidence of the foot 
prints, |he production of the blood stain- 
ed clothes of the d^ceased, the finding 
of the blood st^bih^ hatchet which was 
recognisped by A^bar as belonging to 
Khan and the evidence of Motive. But 
ipart from-the evidence of Achar, n^e 
^he evidence shows that it wfiiS:iiher 


accused Khan who actually killed 
Mewo. As I have sarid Khuda Buksh 
and Piaro and-the other men merely 
prove that Mewo was killed on that 
night in that place; but not that 
Khan killed him; and the other evidence 
merely proves that the body was dis- 
posed of. 

The first and the most important point 
then for consideration in this case is 
whether the evidence of Achar is so pro- 
bable that we can believe without cor- 
roboration. We have given our best 
consideration to tliis matter, and we 
feel that we cannot agree w^ith the 
learned Additional Sessions Judge. 
There are several weak points in Achar’s 
evidence which have been brought out 
by the ydoader who has argued this 
appeal. But the most important point 
is that his house where he was sleeping 
was 800 feet in a direct line from the 
place where ho afterwards saw Mewo 
lying dead and that he had to travel 
over 1,000 feet by the route which he 
took. This being so wo find^ it very 
difficult to understand how he was able 
to arrive on the fsceno in time to see- 
the murder committed when he had to 
travel between 300 and 400 yards in* the 
dark after ho heard the cries of murder, 
murder. We do not doubt that he did 
wake up and did go to the scene but 
when we come to th'e question whether 
he saw the blows by which Mewo was 
killed, we feel considerable doubt and 
naturally the accused must have benefit 
of that doubt. 

The next question is whether even if 
Achar did not see the actual blows 
struck, the circumstances established 
shifted on to Khan’s shoulders the bur- 
den of ])roving his innocence. He was 
found according to our view .standing 
with his relations Nur Khan and Jehan 
Khan beside the body of Mewo who had 
just been killed. One of them must 
have killed him; possibly all; and the 
question is whether there is reason to 
suppose that Khan must have had a 
hand in the crime. Now in considering 
this question we have to remember that 
we are absolutely in the dark as, to 
what happened between midnight and 
3 a. m. It appears that Mewo had gone 
out somewhere. A man does not bor- 
row shoes at midnight unless he has 
to use them at once. That is as much as 
we cah assume. Then at 3. a« m. he 
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\ 7 as killed in the compound of the' three 
accused but we ^ not know how he 
came to be there, t 

A suggestion is that he had gone after 
the wife of Jehan Ehan. There is no 
suggestion that he had been lured there 
by the three accused and the probability 
is that ho was caught either with the 
wife of Jehan Khan as the accused are 
said to have admitted or while attemp- 
ting to enter her house . If that be so 
one or two things must have appened. 
Either the man who caught him seized 
him, dragged him outside the‘compound 
and then with the help of Jiis relatives 
executed him deliberately or he slew 
him at once. Wo are unable to say 
which of these theories is the more 
likely and we are bound then, to take 
the view which is tho most favourable 
to the accused and to hold that the de- 
ceased .was attacked and killed as soon 
as he was caught. This being so* there 
can be no finding of a common intention 
Ion the part of the three accused peisons 
and in the absence of the common in- 
tention it is impossible to find the 
appellanJ guilty of murder without 
finding that he was the man who ac- 
itually struck the fatal blows. 

F«r this reason we are unable to agree 
with tho learned Additional Sessions 
Judge that the guilt of tho appellant 
Khan has been establislied. The decea- 
sed Mewo was killed obviously by one 
of the three persons who resided in that 
compound on which he was trespassing. 
But there is no reason to suppose that 
the man who killed him was Khan. 

In view of this finding we set aside tlie 
conviction and sentence under S. 302 
and convict Khan of an offence under 
S. 201 which he has been clearly proved 
to have committed. The sentence of 
Jehan Khan was five years by the Ad- 
ditional Sessions Judge but we think 
that was rather lenient and we do not 
consider ourselves bound -to follow his 
example. We sentence Khan to rigor- 
ous imprisonment for seven years. 

Percival, J. C. — I should like to add 
a few remarks only on the subject of 
^he committal proceedings in this case. 
The 'offence which was one of murder, 
was committed on 9th October 1928 and 
by 8th January 1929 which is in itself 
a fairly considerable tiine, namely three 
months, the whole of the evidence pro- 
duced by the prosecution and the exa- 
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mination of the accused had been com- 
pleted. On 8th January after the com- 
pletion of this evidence the case was 
‘ put off to 15th January 1929 for argu- 
ments.*' The record shows the sub- 
sequent proceedings before the learned 
committing Magistrates of whom they 
were three in succession. I do not quote 
the diary in full but merely state briefly 
what was done at each of the subse- 
quent bearings: 

ir)th January 1029; Magistrate on leave. 

20th January 1929: Magistrate ill. 

30th January 1929: Police Prosecuting- In- 
spector absent. 

11th February 1929: Accused’s pleader ab- 

StilJit. 

2Gth February 1929: Accused’s pleader absent. 

5th March 1929: Heard accused’s pleader. 
Put off to 11th March 1929. 

11th March 1929: Magistrate ill. 

18th March 1929: Magistrate on leave. 

20th March 1929: Magistrate busy with other 
case. 

22nd March 1929: Magistrate busy with other 
cases. 

23rd March 1929: Magistrate ordered that ^twa 
witnesses Khuda BaJiBh and Piaro whose ex- 
amination had been completed on 22nd Novem- 
ber 1928 (that is four months previously) should 
bo recalled for examination in connexion with 
their statements made under S. 164* Criminal 
P. C. 

28th March 1029: These witnesses were exa- 
mined accordingly. 

2nd April 1929: Heard the Police Prosecu- 
ting Inspector. 

4th April 1929; Accused further examined. 

6th April 1929: Put off to 8th April for orders. 

8th April 1929; Committal order. 

It will be seen that for three months 
the case was delayed although accor- 
ding to my view there was really no 
.need for any further evidence at all 
before the committing Magistrate. It 
is to bo remembered that in committal 
proceedings the Magistrate has only to 
find out whether there is a prima facie 
case for committal or not. I do not wish 
to make any pronouncement on the sub- 
ject of the cases in which the Magistrate 
should commit and of those in which he 
should discharge the accused. There 
have been a number of rulings on this ' 
point for the guidance of the Magistrafee^r 
But it does appear that in the moffigeii, 
in Sind committal proceedings are 
treated too much like a final trial. In 
this particular case preference was given 
to other cases even though the committer 
proceedings had already delay^ 

for nearly months and ne^hing 
was wanted but the writiiig 
committal order. 1 do not desite 
to task toy particular 
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in this case but it seeiUB to me 
i&a* there is a practice o| healing the 
committal proceedings as if they were 
4 ivii proceedings in which delays of 
months are of no great importance. I 
am of opinion that, especially in murder 
cases preference should be given to 
committal proceedings over other cases; 
and in particular that no undue post- 
ponement should be given in order to 
write the committal order. In this 
particular case I do not see how the 
<3|ue8tion whether the accused should be 
committed or not could have presented 
any difficulty. It was a murder case and 
as has been pointed out in the judgmeift 
of the learned Additional Sessions Judge 
there was evidence of an eyewitness of 
the alleged murder and there was cor- 
roborative evidence of other witnesses. 
There was also evidence of footprints, 
of bloodstained clothes, of the discovery 
of a bloodstained hatchet, and of motive. 
'Now this evidence might or might not 
be sufficient for the conviction of the 
accused by the Sessions Court but it 
does not appear that there could be any 
difficulty in the committal proceedings 
in deciding that such a case should be 
committed to the Sessions. 

Seeing that in the Presidency proper 
committal proceedings lasting even three 
months would be considered most excep- 
tional yet in Sind we fnd committal 
proceedings lasting not merely three but 
^ven six months. I am aware of the 
fact that Magistrates are over-worked in 
::Sind ; but that is all the more reason 
why they should get rid as soon as possi- 
ble.of eases that are obviously destined 
for the Sessions Cptrrt. The result of 
the dellay in committal proceedings is 
that ve^hen the eases come before the 
Sessions they are very stale and 

are likely ^ have become spoilt. Whether 
the acdtSMij are guilty or vrhether they 
are guilty such delays are of course 
very "undesirable. If the accused are 
intibcent they will have been kept un- 
i^jSc^essarily for a long time as under-trial 
jirlepners ; while if they are guilty the 
p^opged delay may ' have seriously 
the prosecution case. One can- 
nbl-ilay hard and fiw^t rule rUgandiug 

ruv 
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in Eairachi when the case is clearly one 
for Gommittiil to tl|e Sessions the p^o« 
ceedings are usually o| a brief oharaoter 
and the same thing applies to the Bdnit 
bay City. But in the moffussil in Sind 
for some reason or the other they are 
very protracted proceedings. In this 
particular case I have no fault to find 
with the committal order itself of the 
Magistrate. But I may note in this 
connexion that certain Magistrates 
seem to think that a committal order is! 
in fact a '‘judgment." That is to say 
that the Magistrate has to write a judg- 
ment on the question whether the casej 
is true or false. This, however, is not 
necessary in committal reports. The| 
Magistrate has only as indicated above 
to find out and state, whether there is a 
prima facie case against the accused 
requiring his committal to the Sessions 
or not. 

There is one other point which may 
be mentioned namely that B. 208 , 
Criminal P. C., provides that the Magis- 
trate must : 

'*tako in manner hereinafter provided all Buch 
evidence as may be produced in Buppbrt of the 
prosecution or on bahalf of the accused, or as 
may bo called for by the Magistrate.” 

It is to be noted that the Magistrate 
is obliged to take all such evidence as 
may be actually “produced" before him 
by the prosecution or by the accused. 
In this connexion I may note that in 
this particular instance the learned Ad- 
ditional Sessions Judge has observed in 
regard to a Zamindar witness : 

*‘lt is true that he did not give all the 
details in the Committing Magistrate’s Court 
where he merely said that Achar informed him 
that the two accused had killed Mewo at the 
instigation of Nur Khan. The explanation of 
this is that in the inquiry before the Commit- 
ting Magistrate it was not thought necessary to 
go into the small debails. The witness is a 
respectable man paying land assessment of 
Bs. 10,000 and 12,000 and there is no reason to, 
disbelieve him.” 

I quite agree with the learned Addi« 
tional Sessions Judge on this poipt, I 
am of opinion that there is no obligation 
on the part of the prosecution to get 
recorded by the Committing Magisttatt^ 
ever:!;: jot and tittle of the evidenpe which 
they intend to place before the Sea|uons| 
Court 

v*9,/b.K. Sentence aif^ereA* 
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(Laliore} 

Jai «r* f 

MutalU — Convict— Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 995 of 1929, De- 
cided on 6th December 1929, against 
order of Addl.Dist. Magistrate, Shahpur, 
D/- 9th August 1929. 

^ Penal Cade, S. 307 — Important consi- 
deration under S. 307, it intention or know- 
ledge of accused and circumstances under 
which offence is committed — Nature of 
injury is not necessarily guiding considera- 
tion. 

Section 307 makes a distinction between an 
act of the accused and its result if any. Such 
an act may not be attended by any result so 
far as the person assaulted is concerned but 
still there may be cases in which the culprit 
would be liable under S. 807. If a person knows 
that certain result will ensue from his act he 
must be deemed to intend such result by doing 
the act. • Further it is not necessary that the 
injury actually caused to the victim of the 
assault should be sufficient under ordinary 
'Circumstances to cause the death of the person 
assailed. What the Court has to see is whether 
the act, irrespective of its result, was done with 
the intention or knowledge and under circum- 
atanoes mdhtioned in S. 307: 15 Bom, L, R, 991, 
Dist, [P 288 0 1, 2] 

Amin Chand — for Appellant. 

Mulk Baj Chhibhar — for the Crown. 

Judgment. — Mutalli appellant has 
been convicted under S. 307, I. P. 0., 
and has been sentenced to seven years' 
transportation. The prosecution case is 
that the convict who is aged about 18 
was betrothed to Mt. Bahmon who also 
is of about the same age, but the match 
was not approved by some relations and 
consequently it was broken off and the 
girl was married to another person 
called Maulu. This caused resentment 
in the mind of the appellant who, on 
9th April 1929, early in the morning 
when it was still dark armed himself 
with a chhuri and went to the house of 
Mt. Jallo, mother of Mt. Bahmon, where 
the latter was sleeping along with her 
mother, younger sister, and a brother 
and struck her on the left side of the 
neck with a chhuri causing, according 
to the doctor, a deep incised wound on 
the left side of the neck six inches long 
jjmtting all the muscles' on* this side and 
Also cutting the ear into two. The 
iiurt, in the opinion of the doctoi*, was 
gtievous. It is alleged that there were 
two other then with •the accused but 
ihey ^ve apparently nut been .sent 
up W trial, lor reawome with which we 


are not concerned. ‘ The prosecution 
witness, the inmates of the house, state 
that a lantern was burning inside when 
the accused entered armed, as described 
above,- and that an outcry was raised 
by Mt. Jallo and her children but before 
Mt. Bahmon was able to leave her bed 
the accused had succeeded in causing 
her the injury with the chhuri. Tfie 
outcries of the inmate brought some 
of the neighbours to the scene of the 
crime before whose arrival the accused 
ran away but was seen by them when 
running away. 

The above facts are deposed to by 
Mt. Jallo, Mt. Bahmon, Mt. Bano, 
younger sister of Mt. Bahmon and their 
brother Shera. Ghulam Basul and 
Maulu corroborate their statements in 
material details. 

The accused produced a number of 
witnesses in support of his plea of alibi 
but their testimony has been held by 
the trial Magistrate to be unreliable and 
interested. With this conclusion I agree. 

I, hold, therefore, that it has been 
amply proved by the evidence on the 
record that the accused, early in the 
morning of 9th April entered the house 
of Mt. Jallo with the intention of caus- 
ing injury to Mt. Bahmon and actually 
did cause her injury with the chhuri. 
It is no doubt true that in the first in- 
formation report as well as in their 
depositions in Court the prosecution wit- 
nesses say that the accused was armed 
with a chhavi but when they were 
shown the weapon of offence produced 
in Court, that is the chhui’i, they des- 
cribed it as a chhavi. It is, therefore, 
apparent thut they did not know what 
a chhavi was and have wrongly named, 
chhuri as a chhavj. 

The main contention of the appel- 
lants’ counsel before me is that an 
offence under S. 307, I. P. 0., has not 
been established on the facts found 
the Magistrate, and in support of 
contention reliance is placed on a 
ment of a Division Bench of 
High ' Court, v. 

which it was hold that 
cused, the husband of the . 

woman, struck a blow 
on the neck caused her 
could not be heldVguilty V^f 
under 901 hnt 'must 



m 


MvxAtiLi Vt BMPEBOB{JAi Lai, J.) 


193a 


under S. 324, I, P, C. The full circum- 
stances of the assault and the motive 
which led to it, however, are not men- 
tioned in the judgment and it is, there- 
fore, difficult to hold that the observa- 
tions of their Lordships in that case 
apply to the facts of the present case. 

^Section 307 lays down that whoever 
does any act with such intention or 
knowledge and under such circum- 
stances, that if he by that act caused 
death, he would be guilty of murder, 
shall be punished for an attempt to 
murder, and, if hurt is caused to any 
person by such act, the offender shall be 
liable to enhanced punishment as des- 
cribed in. the section. Now, it would at 
once be observed that the important 
consideration in each case is the inten- 
tion or knowledge of the accused and 
also the circumstances under which the 
offence is committed. The nature of 
the hurt caused to the victim is not 
necessarily a guiding consideration as to 
the applicability of the section to the 
act of the accused. 


It may be mentioned that the coun- 
sel for the appellant contended before 
me that in the opinion of the doctor the 
injury caused amounted to grevious hurt 
whereas it really was not so. I do not, 
however, intend to go into this question 
because in my opinion, it is immaterial 
in this case, in view of what I am pre- 
sently about to hold, whether the injury 
caused amounted to a simple or a grie- 
vous hurt. S. 307 makes a clear distinc- 
tion between an act of the accused and 
its result, if any. Such an act may not 
be attended by any result so far as the 
person assaulted is concerned still there 
may be cases in which the culprit would 
be liable under S. 307, for an instance 
may be mentioned the case of a person 
who shoots at another with a loaded 
gun or pistol, and it may be that owing 
$0 the culprit not having aimed properly 
the person assaulted be not injured at 
till, in such a case if the Court is able 
find that the intention of the assailant 
to cause the death of the other 
be must be convicted under 
30^?^% an attempt to murder because 

at;;l!eastto 
a loiaded gun or 
is likely to 



in such circumstances the offence com* 
mitted by him would amount to murder. 

It is further to be Observed that if a] 
person knows that certain result will 
ensue from his act he must be deemed 
to intend such result by doing the act. 
Further it is not necessary that the 
injury actually caused to the victim of 
the assault should be sufficient under 
ordinary circumstances to cause the' 
death of the person assailed. What the| 
Court has to see is whether the act,! 
irrespective of its result was done with 
the intention or knowledge and under 
the circumstances mentioned in S. 307. 
This is apparent from the second part 
of S. 307, which makes the convict 
liable to enhanced punishment if hurt is 
caused to the victim. 

Now, having regard to the observa- 
tions made above, the only possible in- 
ference under the circumstances dis- 
closed in this case is that the appellant 
in this case was actuated by feeling of 
resentment caused by the breaking off 
of his betrothal with Mt. Bahmon and 
her marriage with another pearson and 
deliberately arming himself with a 
chhuri when it was still dark entered 
her house and struck her on the neck 
and caused her an injury., and, there- 
fore, he intended to cause her death or 
at least he had the knowledge that the 
result of his act would be the death of 
Mt. Bahmon. It is clear that he would 
have been liable to be punished for 
murder if Mt. Bahmon had died as a 
result of the injuries caused to her. I 
hold, therefore, that the appellant has 
been rightly convicted under S. 307^ 
I, P. C. 

He is, however, a young man being 
about 18 years of age and though the 
assault by him on Mt. Bahmon was 
deliberate and was committed under 
aggravating circumstances I consider 
that having regard to his age he is en- 
titled to some leniency in the matter of 
sentence. In my opinion a sentence of 
lour years' rigorous imprisonment would 
suffice in this case. I maintain the 
eonviction and accept the appeal to this 
extent that the sentence of the appellant 
Muialli is reduced to four years’ ri|oroua 
iinprisanment. 

/ P.N./B.tc. Sentence tedwid^ 
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(Lahere) 

Bboadway and^Agha Haidar, JJ. 

Arjan Singh and another — Accused- 
Appellants. 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 337 of 1929, De- 
cided on 30th May 1929, from an order 
of Sess. Judge, Jullundur, D/- 11th 
March 1929. 

(a) Evidence Act, S. 24 — Retracted con- 
fession corroborated by production of arti- 
cles is sufficient to warrant conviction. 

A confession, although retracted at the very 
first possible moment, is sufficient to warrant 
conviction if corroborated by the production 
of articles for which the accused can offer no 
explanation, [P 210 C 1, 2J 

sis (b) Criminal P. C., S. 164 — Confession 
resiled from before Magistrate appended 
bis certificate but after admitting correct- 
ness and affixing thumb mark — Confession 
is not admissible. 

A Magistiabo complying with necessary for- 
malities recorded the statement of the accused 
and had the necessary thumb mark affixed on 
it on hifl admitting its correctness. He then 
proceeded to append his cortiiicatc aud while 
the cortifidate was being written, the accused 
stated tha^ the staDemont was made at the 
instance of police. Ou his persisting in that 
statement ho recorded further statement on 
which the accused clearly stated that the 
statement was made at the instance of 
police*: 

HeM : that the accused must be regarded 
as having made no confession inasmuch as 
although statement had boon recorded fully 
and correctness admitted, the requirements of 
S. 104 bad not been fully complied w’ith by 
Magistrate before the accused resiled. 

[P 290 C 2] 

(c) Evidence Act, S. 30 — No corroboration 
to connect accused with crime— Confession 
of co-accused cannot be considered. 

In the absence of any corroboration connect- 
ing an accused with the commission of offen- 
ces the confession of a co-accused cannot be 
taken into consideration against him. 

[P 290 C 2] 

Kesar Singh — for Appellants. 

Sundar Das for Govt, Advocate — for 
the Crown. 

Broadway, J.— Arjan Singh and Mt. 
Jiwani have been sentenced to death 
for the murder of one Nagar Singh hus- 
band of the latter. They have appealed 
and the case is also before the Court 
under S. 374, Criminal P. C. 

It appears that on the night of 12th 
January 1929, lohri night, Nagar Singh 
was in his house with his wife Mt. 
JiWani. About midnight Wazir Singh, 
Nagd>r Singh's brother, who was sleeping 
in his own house in the same courtyard, 
was aroused by hearing the cries of 
1930 Cr. 0, 37 & 38 


Mt. Jiwani. He went towards her 
bouse and found the doer chained from 
outside. He entered and was about to 
make a light when Mt. Jiwani asked 
him to cover her up first as she was 
naked. Being unable to find a match 
in the darkness Wazir Singh returned 
to his own house and from there 
brought a lighted diwa having first co- 
vered Jiwani up with a lihaf. On his 
return with the light he found his 
brother lying on the ground dead, wel- 
tering in blood. Mt. Jiwani was on her 
cot in a state of nudity. Her wrists 
wQre tied across her chest with a string 
and a safa was tied to the sides of the 
bed, thus restraining her movements. 
She was not gagged and her feet were 
not tied. On being questioned she 
stated that some eight or ton men of 
whom she named llarnam Singh, Bishan 
Singh and others had come there that 
night, knocked up Nagar Singh and had 
then set on to him, and killed him, held 
her down, trussed her up, robbed her of 
certain ornaments, i. e,, phul and balas 
and certain garments. After their de- 
parture she had raised tho alarm. 
Other people arrived on the scene and 
the same story was told to them. Ac- 
cordingly Wazir Singh procee^ded to the 
police station some eight miles away 
and made a report there at II a. m., on 
13th January 1929. The Police wont 
to tho spot, sent for tho persons named 
and hold an investigation. The story 
told by Mt. Jiwani appeared to the 
investigating officer as very improbable. 
On I6th January Mt. Jiwani made a 
certain statement to the police which , 
led them to send for Arjan Singh who 
is a collateral of tho deceased and lives 
close by. On 17th January Arjan Singh 
made a statement and produced a gan- 
dasa, a x)hul and balas and some 
woman’s clothes which were blood- 
stained. The Imperial Serologist's re- 
port is that all these articles are stained 
with human blood. It is said that 
Jiwani in the presence of respectably 
witnesses recognized the ornameu^ 
found as well as the clotbes as beius. 
hers. 

On 22nd January Mr. Bisbambar DisJ 
Singh, First Class Magistraty^, happened,, 
to arrive at Mauza Shah Ket on 
and the police took advahtb^e yf:!^^ 
presence' there to place the 
lants before him in ordejf ' 



290 Amj^ Bikgh V. Empeeob (BroaOway, J.) 1930 


atatements might be recorded. Aocord- 
, ingly the said Magistrate recorded the 
statement of Arjaii Singh after carefully 
and fully complying with the provisions 
of S. 164, Criminal P, 0. He was then 
returned to custody. In this statement 
Arjan Sjngh confessed his having mur- 
dered the deceased and admitted that 
the motive was to get rid of him inas- 
much as Mt. Jiwani had contracted an 
intimacy with the deponent. The 
Magistrate then proceeded to record the 
statement of Mt. Jiwani. He complied 
with the necessary formalities and re- 
corded her statement, read it out to hov 
and had her thumb mark affixed on it 
on her admitting its correctness. lie 
was then proceeding to append the cer- 
tificate which was necessary under 
S. 164, Criminal P. C. While this cer- 
tificate was being written Mt. Jiwani 
stated to the Magistrate that she had 
made the statement at the instance of 
the police who had promised that she 
and Arjan Singh would be set free if 
she made that statement. The Magis- 
trate, very properly held his hand, and 
questioned her asking her again and 
again whether she had spoken the truth 
and on her persisting in her retraction 
and her allegations as to the statement 
having been made at the instance of the 
police he, instead of signing the certi- 
ficate recorded her further stateniant. 
In this statement Mt. «Ti\vani clearly 
stated that the previous statement had 
been made by her at the instance of the 
police. The Magistrate then sent for 
Arjan Singh and recorded his statement 
asking him if the statement made by 
him was ti^ue. The record sho^vs that 
the appellant Arjan Singh after thinking 
for a time made the same assertion as 
had been made by Mt. Jiwani to the 
effect that the statement was not true 
and had been made at the instance of 
the police. 

The evidence on the record shows 
that Arjan Singh himself produced a 
bloodstained gandasa, a phul and balas 
|and certain blood-stained garments be- 
[longing to a woman. It is in evidence 
jthoi Mt* Jiwani identified the jewellery 
and clothes as her property. In 
these nircumsta^qess, so far as the ease 
of Afjah Singh ^ opneerned his confes- 

f m, althougfi n^Cracted aji the very first 
essihle moment, is corroborated by^he 
rodpetion of Artieles for whiek: 


now give no explanation, more especially 
the gandasa. He has contented himself! 
by denying that he produced these arti- 
cles. In these circumstances although 
there was a very early and prompt re- 
traction of the confession the corrobora- 
tion afforded by the production of the 
gandasa and the other articles is to myj 
mind sufficient to warrant the conclusion 
arrived at by the learned Sessions 
Judge that Arjan Singh was responsible' 
for the death of Nagar Singh. 

The case of Mt. Jiwani is on a some- 
what different footing. She must be 
regarded as having made no confession 
inasmuch as although her statement 
had actually been recorded and its cor- 
rectness had actually been admitted by 
her, tlie requirements of S. 164 had not 
fully been complied with by the Magis-j 
trato wlien she resiled from her state-j 
menfe. In these circumstances I con-1 
sidcr that this confessional statement of 
Mt. Jiwani cannot be admitted in evi- 
dence. This being the case there is no 
real evidence loft on the record to war- 
rant a definite conclusion,,, that she 
joined Arjan Singh in killing her hus- 
band or was privy to the murder prior 
to its commission. I do not lose sight 
of the fact that Arjan Singh’s confes- 
sion may be taken into consideration 
against this appellant. The circum- 
stances of the case are, however, such 
that in the absence of any corroboration 
connecting Mt. Jiwani with the com- 
mission of the crime I cannot regardj 
Arjan Singh’s confession as sufficient to* 
bring Mt. Jiwani’s guilt home to her. 
That she assisted Arjan Singh by giving 
him her ornaments and her blood- 
stained clothes is, 1 think, beyond ques- 
tion, Her lying story as to liow her 
liusbanvl was murdered is a most suspi- 
cious circumstance. At the same time 
it seems to me that her lying story and 
the assistance given to her paramour 
are consistent and compatiable with her 
having had no knowledge that the 
murder was to be committed that night 
and with having been in no conspiracy 
to murder her husband. It is possible 
oven prabablo, that Arjan Singh came 
to the bouse that night, found Nagar 
Singh in a drunken sleep, slew him and 
then called on Mt. Jiwani to;assist him 
in covering l^is tracks, which Mt. 
Jiwani, probably very gladly, agreed to 
do^ In these circumstances ihis appeU 
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lant is, I think entitled to the benefit of 
this doubt. I wouldt therefore, dismiss 
the appeal of ArjacP Singh and confirm 
the sentence of death passed on him, 
but would accept the appeal of Mt. 
Jiwani, sot aside her conviction and 
. sentence and direct her release. 

Agha Haidar, J.— T agree. 

V.B./r.K. Order accordingly » 
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f Lahore) 

Tek Chand, J. 

Emperor 

V, 

Alia — ^Ees pendent. 

Criminal liovn. No. 808 of 1928, Deci- 
ded on 11th January 1929, reported by 
. Soss. Judge, Forozoporo. 

(a) Criminal P. C., S. 562 -S. 562 is not 
enacted with intention of letting off every 
juvenils offender — Attendant circumstances 
should be considered along with age, cha* 
racter and antecedent of offender. 

Soctioii 562 has not b";en oiuictu'i with the 
intention of lotting oiTf without imprisoninont 
every juvonilo offondor on his first conviction 
for an oilonce clescribjd in the section, regard- 
les.s of tho circumstaucoa in which tho crime 
was committed. S. 562 itself is clear on this 
point and Magistracies, before applying tho 
section, should careful iy take into coiisidora- 
tion tho attendant circumstancos, along with 
ago, ebaraotor and autocodoiitis of the otiondor. 
Thera can bo no man nor of doubt that S. 502 
has no application to thn c >so of a youth, who 
grapples with another and after having boon 
separated by others turns back with rage on hia 
adversary, and inflicts a heavy lathi blow on 
him, killing him almost instantaneously, and 
later on speaks of hia act in a spirit of truculent 
braggadocio tliroaboning to kill those who at- 
tempt to arrest him. If such a person were to 
, be released on probation, the very object with 
which this salutary proviaiou of tho law was 
enacted would be defeated, and an iraprossioii 
created in the minds of young men that they 
can commit at least one serious offence with 
impunity, [P 2 )2 0 1 J 

(b) Criminal Trial— Where it is doubtful 
how death was caused injuries on body of 
deceased are of great importance and assis- 
tance in coming to conclusion. 

lu cases where it is doubtful whether death 
of tho deceased was duo to strangulation or due 
to a blow with a lathi, the nature of injuries 
found to exist on the body of tho deceased is a 
matter of great jmportauco and is generally of 
coiisidorabla assistance in determining the 
truth or otherwise of the account of the inci- 
dent as given by the oyowitnossos and coming 
to a conclusion as to how death was caused. 

[P 232 0 2] 

D. B, Sawhney — for the Crown. 

(Jhulam Mohyuddiw^lov Eegpondent. 
Order, — The respondent Alia, a Teli, 
youth, 15 or 16 years old, o£ mauza 
Mohal, has been found guilty by the Sub- 


Divisional Magistrate, Fazilka, of an 
offence under 8. 304-11, I. P. C., for 
having caused the death of one Sultan 
by a blow inflicted with a heavy lathi 
on the back of the neck of the deceased. 
Having regard to the age of the respon- 
dent, and the fact that this was^ his* first 
offence the learned Magistrate has re- 
leased him on probation of good condncT; 
under S. 562 (1), Criminal P. C., on his 
entering into a bond for Es. 2,000, with 
two sureties, to appear and receive sen- 
tence when called upon during three 
years from the date of the conviction. 
On being moved by the father of the 
cleceasofl the Sessions Judge, Ferozepore, 
lias forwarded the proceedings to this 
Court under 8. 438, Criminal P. C. He 
has recommended that if the conviction 
is feo be maintained, tho sentence should 
he enhanced. The learned Public Prose- 
cutor has appeared before mo in support 
of this recommendation, while Mr. Ghu- 
1am Mohyuddin, who represents the res- 
pondent, has urged under S. 439 (6) that 
on'the evi donee on the record the respon- 
dent ought nob to have been convicted 
at all, and that, in any case, if the con- 
viction is to be u})held, tho senbonco 
passed by the learned Magistrate was just 
and proper in the circumstances. 

Now I have no hesitation in saying 
that on the findings of the learned Magis- 
trate, the sonbenco passed by him is 
manifestly inadequate, and that if I 
wore to maintain tho conviction, I shall 
1)0 constrained to sentence the respon- 
dent to a substantial term of imprison- 
ment. .The story as given by tlio alleged 
eyewitnesses, which has been accepted 
by tho learned trial Masistrato, is tliab 
on loth September 1927, Sultan, de- 
ceased, wTth his cousins w^'as grazing his 
Hock of sheep in the field of his maternal 
uncle, Fateh Mohammad (P. W. G), when 
Alia, respondent, and his cousin, Gudda. 
took their flock to the same field. On 
Saltan objecting to the respondent bring- . 
ing his sheep tlioro, an altercation ensued ' 
and they grappled wit]\ each other. They * 
wore, howmver, separated by Nuta 
(P. \V. 3), Khushia (P. W. 4), Sadiii 
(P, W. 5), Nizam and Bashir, who wore 
sitting close by and who advised both 
parties to take away their' :«heep^ but , 
Alia turned back in rage and; struck a 
blow with a bamboo lathi on the* nmk : 
of Sultan, who fell down Tmtnediately >; 
and died soon after. Alia made 



EmmoB V. Alia (Tek Gbaud, J.) 1930 

^cape carrying the lathi in his hand. The main question for consideration,. 
Kasim Ali (P. W. 12), who had seen the however, is whetlfer the conviction is 


respondent running through his court- 
yard, on being informed later of the 
incident, followed him on a pony, armed 
with a gun and accompanied by one 
Mohammad Khan and succeeded in over- 
taking him at a distance of a mile-and-a- 
balf on the other side of the village. 
When Qasim Ali advanced towards ‘the 
respondent, the latter flourished his stick 
at him and said “I have killed one and 
I will kill you now,*’ but Kasim Ali 
threatened to fire at him and eventually 
succeeded in capturing him. 

Now, if this story is to bo believed, 
and it has been believed by the learned 
Magistrate — it is obvious that the benefi- 
cent provisions of S. 5G2 cannot be in- 
voked in favour of the offender. The 
only reason given by the learned Magis- 
trate for applying that section to this 
case is that the respondent was a boy 
16 or 16 years of age, and that tliis was 
his first offence. But it must be borne 
in mind that S. 562 has not been enacted 
with the intention of letting off without 
|imprisonment every juvenile offender on 
ihis first conviction for an offence des- 
cribed in the section, regardless of the 
circumstances in which the crime was 
committed. The section itself is clear 
on this point and Magistracies, before 
'.applying the section, should carefully 
take into consideration the attendant 
circumstances, along with the ago, 
character and antecedents of the offen- 
der. There can be no manner of doubt 
that the section has no application to 
the case of a youth, who grapples with 
another and after having been separated 
by others turns back m rage on his 
advei’sary, and inflicts a heavy lathi blow 
on him, killing him almost instantane- 
ously, and later on speaks of his act in 
a spirit of truculent braggadocio threate- 
ning to kill those who attempt to arrest 
him. If such a person were to be released 
on probation, the very object with which 
this salutary provision of the law was 
jenacted would be defeated, and an im- 
pression created in the minds of young 
men that they can commit at least one 
ilterione offence with impunity. I, there- 
fore, with the learned Sessions 

Judg©^ that finding is to be main- 
tained, the api^bpriate ptlrnishmitnt 1^^ 
be a enbstantia! sentl^ee of itp^rison- 
ment. ' - 


justified on the record. The story for the 
prosecution as given above is supported 
by the evidence of four eyewitnesses,. 
Sadiq alias Pula, son of Ali Mohammad 
(P W. 1), Nura (P. W. 3). Khushia- 
(P. W. 4) and Sadiq, son of Suleman 
(P. W. 5), all of whom depose that they 
saw' the respondent inflict the fatal blow 
on the neck of the deceased. There is 
also the evidence of Gliulam Mohammad 
(P. W. 2), father and Fateh Mohammad 
(P. W. 6), maternal uncle, of the de- 
ceased, that as soon as they reached the 
spot on receipt of information of the 
attack on Sultan, they were informed by 
the aforesaid persons that the respon- < 
dent had killed the deceased. All these 
witnesses are, however, closely related 
to each other and are under the influence 
of Fateh Mohammad (P. W.* 6), who 
admittedly had civil litigation with the 
father of the respondent some years ago 
and who had been sentenced to five years* 
rigorous imprisonment in a riot case, in 
which Ghulam Mohammad ^P. W. 2), 
father of the deceased, and Nura (P. W. 3) 
had also been convicted. Their evidence 
must, therefore, bo accepted with a great 
deal of caution, even though tfie first- 
information report was made without 
any undue delay. Moreover, none of these 
witnesses has any satisfactory expla- 
nation to offer why they and the other 
persons present at the time did not at- 
tempt to capture or pursue the culprit. 

It ssems strange that these six persons 
should have allowed a youth like the* 
respondent to run away without making 
any attempt to catch hold of him. 

In such cases the nature of the injuries 
found to exist on tlie body of the de 
ceased is a matter of great importance 
and is generally of considerable assis- 
tance in determining the truth or other- 
wise of the account of the incident as 
given by the alleged eyewitnesses. It is, 
however, unfortunate that in this case the 
two medical witnesses who were exa- 
mined at the trial are not agreed in theilr 
opinion. The Assistant Surgeon (P,W, 14), 
who conducted the post-mortem ejcamina- 
tion of the body of Sultan oa « 17th Sep- 
tember, was of opinion that tf© had died 
of strangulation, and nqt as # reknlt of a . 
lathi blow on ghe neck. As his ebnoin* 
Sion was in conflict with the i^yldence pf 
the alleged eyewitnesses, Bijitrict 
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Magistrate, Ferozepore, on the m&tter 
■coming to his noticef ordered the body 
to be exhumed in^he presence 'of the 
Civil Surgeon (P. W. 13), the Naib-Tah- 
sildar of Fazilka and a number of other 
officials. Owing to the decomposed con- 
dition of the body and the liquefaction 
of the important organs, it was not pos- 
sible for the Civil Surgeon to express a 
definite opinion as to the cause of death, 
but ho was inclined to the view thabthe 
deceased had not been strangled to death 
and that it was possible that the severe 
congestion on the back of the nock was 
duo to a blow on the neck. 

There being a conflict of medical opi- 
nion it is necessary to examine the evi- 
dence of the two doctors in some detail. 
It may, however, bo mentioned at tlie 
outset that the genuineness of the re- 
cord, made by the Assistant Surgeon, of 
the injuries on the body of the deceased 
and of the state of the internal oigaiis is 
not challenged on behalf of 'the Crown. 
It is conceded that the record is accu- 
rate, but it is contended that the con- 
clusions, ^vhich the Assistant Surgeon 
deduced therefrom as to the cause of 
'death are inaccurate, and for this pur- 
pose reliance is placed on the evidence 
-of th^ Civil Surgeon. 

Now, as stated already, the Civil Sur- 
geon examined the exhumed body six 
days after the death. He has deposed 
that when he saw it, “ decomposition 
was advancing” and “mature maggots 
were creeping in” the brain, the cord 
and lungs had ‘melted away’; the liver 
• was ; 

“dooom poping and there was no trace of the 
respiratory organa from which it conld be 
found that the death was duo to stoppage of 
respiration.” 

There was no skin on the front part of 
the neck, but the skin on the back and 
■sides of the nock was supple and the 
underlying tissues still showed signs of 
congestion. He has also 'admitted that 
from : 

“the appearance it was not possible to find out 
“the cause of death on account of the decompo' 
jition and the liquefaction of the important 
.organs.” 

It is obvious that much weight cannot 
be attached to the opinion of the Civil 
Surgeon, based as it is, on an examina- 
tion of the body in the condition des- 
♦cribed above. He, however, concluded 
Ahat.death was not caused by strangu- 
lation, but was probably due to com- 


jpression of the brain, caused by the effu- 
sion of blood, because (i) the back of the 
neck showed severe congestion of the 
deeper tissues, and (ii) the underlying 
skin was supple and not “hard and lea- 
thery,” as, in his opinion it should have 
been if the deceased had been strangled 
to death. As to (i) the Civil Surgeon 
has, however, himself stated that its 
existence did not exclude the possibility 
of death by strangulation as originally 
congestion might have been uniform all 
round the neck, and that he could not 
say that it was not so, owing to the dis- 
appearance of Li 10 skin on the front side, 
at the time of his examination. It may 
be stated that in the notes of the post- 
mortoiii examination made by the Assis- 
tant Surgeon it is clearly stated that 
there was a emtinuous liorizontal bruise 
1 " X 10" round the neck. The existence 
of the congestion on the hack of the 
neck, does not, therefore, militate, in 
any way against the hypothesis that the 
deceased was strangled to death. Nor 
does the other ciicumstance relied upon 
by the 'Civil Surgeon that the skin under- 
lying the bruise round the neck was not 
“hard and leathery” but supple, appear 
to be of any value. It is stated in, Lyon’s 
Medical Jiirisprudonco in India (8th Edn.) 
at p. 277 that in cases of strangulation : 
“the hard yellow brown pirclinienty appear- 
anco of tlio skin in tho course of tho mark is 
more seldom mot with. Whether the mark 
will be parchmonti//“id or not depends entirely 
on tho nature of the ligature. If this is hard 
and rough, such a mark will result. In stran- 
gulation, more frrjoiirjntly than in hanging, the 
ligature oinplo^od is a soft one such as a hand- 
kerchief, or other piece of cloth, and thig is the 
reason for the frequent absence of the parch- 
mentizod mark.” 

Similarly Dr. Modi in his Text-book of 
Medical Jurisprudeuce and Toxicology 
says at p. 131 : 

“The base of the (ligature) mark which is 
known as a groove or furrow, ir usually pale 
with reddish and ecchymosod margins. It Ja 
rarely hard, yellow and parchment like as ia 
hanging.” , v 

Tho learned Public Prosecutor fiasp 
not drawn my attention to atly authority 
to the contrary and I must hold fehkt 
the reasons given by the Civil Surgeon 
in support of his conclusion are not con- 
vincing. ^ ,,, 

Lot us now examine the 6xt;0rnal 
internal appearances shown in the 
tant Surgeon’s notes of the 
examination. These are 
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(a) a Gontirrtious horizontal bruise 
broad and 10"' long round the neck at.the' 
level of the wind-box, showing a distinct 
ligature mark ; 

(b) a bruise 8" ,x 3" on the back of the 
neck ; 

(c) marks of violence on the front and 
the side of the chest, there being bruises 
(5n the supraclavicular region of the neck 
and on the right and left side of tho tho- 
rax on tho mid -ribs ; 

(d) effusion of bloody serum in both 
the pleura, (about 1 lb. in each) and 
about 10 oz. in tho pericardium ; 

(e) acute venous congestion of both yie 
lungs and tho spleen ; 

(f) extensive ecchymosis of the soft 
tissues below the bruises above-men- 
tioned ; and 

(g) effusion of blood below the scalp 
and also over the brain below the mem- 
brane. 

It is hardly necessary to point out 
that (a), (d), (e) and (f) are typical symp- 
toms of asphyxial death by strangula- 
tion. If any authoiity is needed, refer- 
ence may be made to Taylor’s Princi- 
ples and Practice of Medical Jurispru- 
dence (8th Edn.) and Lyon’s Medical 
Jurisprudence in India (8th Edn.), p. 
277. In the former w^ork it is stated at 
p. 609 of Vol, 1 that when sub-pleural, 
sub-pericardial and sub-meningeal bleed- 
ings are present, we may legitimately 
say that : 

‘‘death has almost certainly taken place from 
asphyxia.” 

The learned author also says at p. 658 
that in the majority of cases of death by 
strangulation intense venous congestion 
of the lungs is found, and that theispleen 
is usually congested. It is also stated 
that the brain is occasionally congested, 
but rnora commonly is in its natural 
state. On the same page an instance is 
cited of an admitted case of strangula- 
tion in which “blood was found effused 
in the brain.** That tho deceased died 
of strangulation is 'further supported by 
the existence of the injuries described in 
(c) above, which clearly indicate that 
the assailant, after having overpowered 
the deceased, sat on his chest and pressed 
him with his knees, elbows and hands; 
See Obt'e Medical Legal Court Compa. 
xiion Sn(f Edn., 106. The learhed 
Public Prosecutoi?^reli6S, however, on in- 
jury (b) as indicating violeht impact of a 
t^hard substance on the back of the 


but this, as suggested by the Assistant 
Surgeon, could have^been caused by the 
back of the neck predbing against a hard 
substance when he was being strangled. 
The Civil Surgeon also has explained 
that the existence of this injury is not 
necessarily inconsistent with death by- 
strangulation. 

The Civil Surgeon has, however, em- 
phasized the absence of (a) the protru- 
sion of the eye-balls and the tongue, (b) 
lavidiby of tlio face and the upper limbs 
and (c) congestion of the larynx and 
trachea as negativing tho theory of 
strangulation. But as pointed out by 
Taylor (Vol. 1 at p. 656) these external 
signs are not essential features of death 
by strangulation and “may be entirely 
absent ’ in some cases : see also Lyon, p. 
278. 

After a careful perusal of the evidence* 
on the record, 1 am of opinion, that the 
external and internal appearances found 
on the body undoubtedly point to the 
conclusion that Sultan met with his 
death by strangulation, and that the 
story related by the so-callefel eyewit- 
nesses wbicli as shown already has 
otherwise also a ring of improbability 
about it cannot be accepted. 

Before concluding, one other nfattor 
requires notice. It has been strongly 
urged by Mr. Ghulam Mohyuddin that 
tho learned Magistrate has acted impro- 
perly in attributing corrupt motives to- 
the Assistant Surgeon and in referring 
in his judgment to the so-called “lengthy 
accounts” given by the constables Ude 
Chand (P. \V. 7) and Ghulam Mohyud- 
din (P. W. 8) and by Nizam (P. W. 11). 
Ho has read to me the depositions of 
these witnesses and has rightly pointed 
out that none ot' them gave direct evi- 
dence relating to this matter, but that 
the insinuations made by them are based 
solely on hearsay and as such ought not 
to have been allowed to go on tho re- 
cord. Tlie learned Public Prosecutor 
concedes that these statements are inad- 
missible and were wrongly admitted on. 
the record and referred to in the judg- 
ment. It is significant that not a single 
question even remotely suggesting any 
corrupt practice was put to the Assistant 
Surgeon either on behalf of the prosecu- 
tion or by the Court, though he wae 
twice examined a4 the trial. 

For the foregoing reasons, I hold that 
the guilt of the respondent has uot beeir. 
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established, and I accordingly * quash the 
conviction, acquit him .and direct that 
the bond executed him be cancelled 
forthwith. 

R.M./r.K. Bevision dismissed. 

1930 Cr. Cases 295 

(Lahore) 

Fpobdk and Tek Chand, JJ. 

Mohamad Ahsan and another — Appel- 
lants. 

V. 

iJmperor “ Opposite Party. 

Criminal Appeal No, 693 of 1929, De- 
cided on 20bh October 1929, from order 
of Sess. Judge, Jholum, D/- 3rd July 
1929. 

Penal Code, S. 396— Where dacoity is 
proved to be committed by five persons and 
only four are identified, they are guilty 
though fifth is not traced. 

Where it is fully established that a daco»fcy 
was oomraittvsd by a party of five persons one 
of whom committed a murder and the identity 
of four of them is established beyond question, 
the fifth remaining nnideiitifiod the four ac- 
cused arc equally guilty under S. 3%, though 
it is not possible to trace and identify one of 
the culprits.^ [P 206 0 2] 

Mohammad Shafi and Ghulam Moliy- 
uddin — for Appellants. 

Abdul Rashid — for tho Crown, 

Judgment. — Four persons, Moham- 
mad Ahsan alias Mulla of Khour (Dis- 
trict Attock), Fazil Din carpenter of 
Shakarpari (District Attock), Ali Akbar 
Mughal of Sadharyal (District Attock) 
and Karim Bakhsh alias Kariman Awan 
of Maira Akii (District Rawalpindi) 
were tried under S. 396, I. P. C. for 
* having along with Mohammad Zaman 
approver (P. W. 146), committed a 
dacoity on 5bh August 1928 at about 
8 p. m. in tho house of Ladha Shah (P. 
W. 130) at mauza Padhri in the Jlielum 
District, in the commission of which one 
Gian Ohand was murdered by one of the 
dacoits. Tho learned Sessions Judge 
has acquitted Kariman accused and has 
convicted Mohammad Ahsan, Fazal Din 
and Ali Akbar under S. 396, and has 
sentenced each of them to death. Mo- 
hammad Ahsan and Ali Akbar have pre- 
ferred a joint appeal (Criminal Appeal 
No. 623 of 1929) and Fazal DSn has ap- 
pealed separately (Criminal Appeal 715 
of 1929). Both the appeals have been 
heard together and will be disposed of 
in one judgment. • 

The case for the prosecution is given 
in detail in the statement of Mohammad 
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Zaman, approver, (P. W. 146) who be- 
longs to mauza Shakarpari, where Fazal 
Din appellant also lived. Briefly stated, 
it is, that on the morning of 3rd August 
1928, Fazal Din appellant asked tho 
approver to join in a dacoity \yhich was 
in contemplation, and the latter agreed. 
In the afternoon they both left Shakar- 
pari for Rawalpindi, Mohammad Zamaif 
taking with him a revolver and a num- 
ber of loaded cartridges. They stopped 
for the night at a sarai in* Rawalpindi 
and wore met by Mohammad Ahsan 
appellant, who informed them that Ali 
AkjDar and Kariman would join them at 
Topi Rakh with a rifle. Next morning 
Mohammad Zaman, Fazal Din and Mo- 
hammad Ahsan took a lorry for Gujar 
Khan and as previously arranged, Ali 
Akbar and Kariman joined them near 
Topi Rakli. They had with them a 
khoklia in which a rifle had been con- 
cealed. They spent some time at Pindi 
Matte Khan and then proceeded to Missa 
Koswah where they took tho train to 
Tarakki, arriving there on the early 
morning of the 5th. They then walked 
to Domeli and stopped at a well where 
they discussed tlie plans of the dacoity. 

After spending some time' at mauza 
Thapla tliey reached Padhri at about 
8 p. m. and proceeded straight to the 
house of Ladha Shah. Ali Akbar no- 
ticed some one coming towards them 
and fired at liim hut missed. On get- 
ting on the roof of Ladha Shah’s house, 
the approver fired twice in the air to 
threaten tho inmates of the house and 
to let the villagers know that they were 
armed. Shortly after Ali Akbar also fired 
twice or thrice from the roof. The 
other dacoits caught hold of Ladha Shah, 
beat him with sticks and demanded the 
keys from liim. Ladha Shah raised an 
outcry which attracted a number of per- 
sons towards his house. As they ap- 
proached the house, Ali Akbar fired at 
them killing one Gian Chand and woun- 
ding Dul Raj (P. W. 131). The villagers,^ 
finding that tho dacoits had firearmd* 
with them, dispersed. The dacoits ran- 
sacked the house, broke open an iron safe, 
rifled the boxes and other receptacles, 
and having taken away a latge number 
of gold and silver ornaments worth se- 
veral thousands of rupees and sovere- 
igns, currency notes and cash ^maJle gopd . 
their escape. While, they were rnii- 
ning away, Ram Chand (P. 
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hiitUd stones at them but nope ot them 
was hurt. Ali Akbar fired at him but 
be escaped unhurt. After going about 
400 yards from Padhri they threw 
away the empty money bag (Ex. P. 19) 
the small tin box (Ex, P, 87) and 
certain other useless articles and adjus- 
ted the load among themselves. A short 
distance further, Fazal Din threw iiito 
a pond a screw-driver (Ex. P. 2) with 
which he had tried to batter the door 
of the house of Ladha Shah. They then 
proceeded by .a circuitous road to 
Tarakki, where they took the train on 
the morning of the 6tli sitting in sepa- 
rate compartments. They detrained«at 
Gujar Khan, from where Ali Akbar took 
them to the Dhok of Jamedar Nadir 
Khan (P. W. 117). They had their meals 
there and divided the booty among 
themselves. After the divirjion they 
\vent away one by one. 

In the meantime, on 6th August at 
8 a. m. a report of tlie occurrence had 
been made at the Police Station, Domeli, 
by means of a rukka which had been 
sent by the lambardars ol Padhri. The 
police took up the investigation in right 
earnest and arrested the appellants, 
Kariman and the appiover at different 
l)laces on the 17th and 18th. 

That a daring dacoity was committed 
ou the evening of 5tl\ August in the 
house of Ladha Shah and in the com- 
mission of dacoity one of the dacoits 
fired at Gian Chand and killed him, is 
beyond dispv.to. The evidence on the 
record leaves no doubt on these points 
and further establishes that Mohammad 
Zaman, approver was one of the dacoits. 
This evidence has been ^carefully analy- 
sed by the learned Sessions Judge and 
as his findings have not been challenged 
before us it is not necessary to sot it 
out in detail. The important question 
for determination is how far the state- 
ment of the approver has been corrobo- 
rated by independent testimony as re- 
gards the complicity of the throe appel- 
lants, or any one of them, in the crime. 
1% is no doubt true that Ladha Shah 
the othet Padhri witnessses are 
!l|0 to identify the approver or any 

|Pfl''i|)pellants and their evidence is 
.assistance in determining the 
pf the but, the pros^ 

eutiofi contend ' matter is put 

beyond <|oubfc bf of stplen 

property from ' ibf tkto. 


the testimony of disinterested and 
independent witnofises who had seen . 
the appellants aud the approver going 
to and back from Padhri shortly before 
and after the occurrence. (After dis- 
cussing the corroborative evidence and 
holding that the approver's statement 
identifying Ali Akbar, Mohammad 
Ahsan and Fazal Din accused with the 
olfonce had been amply corroborated, 
his Lordship proceeded as follows:) 
It was urged by the counsel -for Ali 
Akbar that as the approver had stated 
that the crime had been committed by 
him and the three appellants conjointly 
with Kariman, but as Kariman had been 
acquitted by the Sessions Judge, the 
tliroe appellants could not be convicted 
under S. 39G. This, argument is, how- 
ever, devoid of force and 1 have no 
hesitation in rejecting it. The learned 
Sessions Judge has found, and. his find- 
ing is fully supported by a mass of 
evidence, tljat the party which com- 
mitted the crime in the house of 
Ladha Hliah on tho night in question 
consisted of fivo ]>orsons. Tlip identity 
of four of them has been established 
beyond quesn oii, hub it could not he 
said with certainty whotiier their fifth 
associate w’as Karim Bakhsh or •some 
otlicr person and the learned Judge 
gave him tho benefit of tho doubt and 
acquitted him. Tho burglary having 
been committed by fivo persons aud itj 
being proved that in it^ commission one* 


of the party murdered Gian Chand it isl 
clear that all tho appellants are equally! 
guilty under S, 396, even though it liasj 
not been i)ossibl 0 to trace and identify! 


one of the culprits. I would, therefore,! 


affirm the conviction of each of the ap- 
pellants under that section. 


The crime was carcjfully planned and 


cleverly executed and might have re- 


mained undetected but for the circum- 


stance that one of the culprits was 
suffering from leucoderma. There are 


no extenuating circumstances, and there 
is nothing to distinguish between the 
degree of guilt of the various appellants. 
It is no doubt true that it was Ali 


Akbar, who actually, fired the fatal shot 
but there is abundant evidenoe' that 
the dacoity had originally been J^lanni^ 
by Mohammad Ahsan and Faeal DJn, 
and that it was |t their siiggestion that 
AU Akbar and the approver had taken 
the ^^earms with , them, jl^eah, 
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lore, see no reason for commuting the 
sentence in the ease of any of the 
appellants. • 

I would dismiss the appeals and con- 
firm the sentences of death passed 
against Ali Akbar, Mohammad Ahsan 
and Fazal Din. 

R.M./r.k. Appeals dismissed. 

1930 Cr. Cases 297 

(Lahore) 

Zafar Alt and Addison, JJ. 

Fazaldin — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 780 of 1929, De- 
cided on 2Bth October 1929, from an 
order of Sess. Judge, Lahore, D/- 28tli 
July 1929. 

Penal Code, S. 302 —Fact that accused 
sets up false defence that he never knew 
deceased even when evidence shows that 
deceased was last seen alive in his company 
and his disappearance immediately after 
murder is sufficient to bring home offence 
to him. 

Where the evHonco iig.iinst tho accuRCjd is 
that the deceased was List seen alive in liis 
company ^ud that the accused disappei,i*od im- 
mediately after the murder and the acciis d 
sets up a palpably f.ils.) defence that ho did 
not know the deceased and was never in her 
company, these facts and circumstances are 
sullioicnt to bring the offinee of murder homo 
to the accused. [P 208 Cl] 

Har Par shad — for Appellant. 

Des Itaj Saii'hnei / — for tho Crown. 

Judgment. — On tlie morning of I3tli 
September 1925, a woman with wounds 
on her abdomen, neck, etc., was found 
lying dead on thereof of a kothri (small 
room) in tho compound of tho shrine of 
Data Ganj Bakhsli at Lahore. That 
very day it transpired that the woman 
had a companion with her of the name 
of Fazal Din, who called her his wife, 
that the} had rented tho kothri fi'om 
Haji Ghulam Fakliruddin (P.W. 12)-“a 
majawar of the shrine — only two or 
three days previously, -and that before 
that they had occupied a room in the 
house of one Savvan (P.W. 10) at the 
Akbari ‘Gate, Lahore. Sawan gave tho 
information that Fazal Din was a resi- 
dent of village Tarslkka in the Amritsar 
District. Further in the* room which 
Fazal Din had occupied in tho house of 
Sawan the police found among others 
the following articles: 

» (1) a pass book bea^ng the name of 
Fazal Din son of I^abhu Shah, resident 
of Tarsikka (appellant); 
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(2) a letter from the Commanding 
Officer of Platoon 2/13, Frontier Force, 
New Delhi Cantonment to soldier No. 
4036, Fajja Khan of Mauza Tiska Jan- 
diala. District Amritsar; 

(3) a silver modal with soldier No. 
4036 and the name Fajja Khan engraved 
on it; 

(4) a gold medal with the soldier N^o. 
4036, and the namo Fajja Khan inscribed 
on it. 

Fazal Din absconded and was not got 
hold of for three years. In September 
1928, he was anesced by the Gurdaspur 
police in connexion with a burglary and 
was then sent to Lahore to be dealt with 
for the murder in question. He has 
now been tried by tlie learned Sessions 
Judge of Labor i wiio has, in agreement 
with tlio four assessors, found him guilty 
and sentmiccd him to death. 

That Fazal Din came to Lahore in 
comi»anY with tho woman and lived in 
tile liouso of Sawan is fully established 
by tho evidence of Sawan (P.W. 10), his 
wife Mt. .Zebo (P.W. U) and Maula 
llakhSih (P.W. 8) wlio lived in that very 
liouse. Their evidence receives support 
from tlie discovery of tho medals, etc., 
in tlie room which Fazal Din had occu- 
pied for 18 or 19 days. Fazal Din ad- 
mitted that he w'as a sepoy in the L56 
liilles, that his number in the regiment 
was 4036, and that tliO medals wore his 
and had been awarded to him. He was 
duly identified in an identification parade 
held in the Borstal Jail at Lahore by 
Sawan, Mt. Zebo and Maula Bakhsh. 

It was Sawan who had obtained for 
him from the mu j a war of tho shrine, 
Ilaji Ghulam Fakhruddin (P.W. 12) 
tho kothri in question. There can thus 
be no manner of doubt that Fazal Din 
appellant came to Lahore in company 
with the dccecased, and that they both 
lived in a room in the liouse of Sawan 
for IS or 19 days and then hired the 
kothri at the shrine and began to livi: 
there. 

Further, tho kothri in question 
one in a row of kobhris of which, one 
was in the occupation of Mt. 

(P.W. 16). Mt. Bhuri (P*W. 15), tpo 
lived in the compound of the shtinp^ -, 
They both deposed that on the fateful ; 
night Fazal Din and the ’S^oman 
on the root of, their kkitbri* 
identified Fazal Din in ConH 
Barkate (P.W. 16) was not pi^^t 
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the identification parade was held and 
Mk Bhuri had failed to identify him in 
that 'pamde. Thus Mt. Barkate's abi- 
lity to identify Fazal Din was not tested 
and Mt. Bhuri bad failed in the test. It 
cannot, however, be doubted that these 
two women were in a position to ob- 
serve that the man and the woman who 
ha*d hired the kothri were sleeping on 
the roof of it, and whether they could, 
after the lapse of three years, identify 
them or not, the fact that they had seen 
them there could not have been effaced 
from their memory on account of the 
painful sight beheld by them the nexjj 
morning. In these circumstances it may 
safely be presumed that the man and 
the woman that wore seen by them on 
the roof of the kothri overnight were no 
jother than Fazal Din and the deceased. 

Thus the evidence against the appel- 
lant hrietly is that the deceased w'as 
last seen alive in company w ith the 
appellant, that he disappeared immedia- 
tely after the event and tliat instead of 
accounting for his disappearance lie has 
set up a palpably false defence tliat he 
did nob know the deceased, never came 
to Lahore w'ith her, and never lived in 
the house of 8a\van. These facts and 
circumstances, in our opinion, are suffi- 
cient to bring the offence liomo to him. 

We, therefore, dismiss the appeal and 
confirm the sentence ofdoatli. 

R.M./u,K. Appeal dismis^ied, 
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^ (Lahore) 

Ffordk ant.) Adjuson, JJ. 

Bhagat Singh and another— Accused 
— Appellants. 

V. 

Emperor— Op])Osite Party, 

Criminal Appeal No. 748 of 1929, De- 
cided on 13th January 1930, from order 
of Sess. Judge, Delhi, D/- 12th June 
1929. 

Penal Code, Ss. 300 (4) and 307 — Accused 
knowing that their act is imminently danger- 
ous and is likely to cause death are guilty — 
Mere fact that they bad no deliberate inten- 
tion of killing any particular individual 
does not take their case outside CL (4), S. 
300. 

From the definition of murder in CL (4), S. 
800 it follows that if a person does an act of 
the nature described in the clause, ho is guilty 
of an attempt to [P 299 C 2} 

_ Any person of av^iige mtelligenoe knows 
that the eiploeion of a bomb hi a crowded 
mom, however carefully it may he thrown, is 
imminently daUgareus act such as he tunsi 


be deemed to know would in all probability 
cause death or at least si^h bodily injury as 
is likely to cause death, ^ccused, described 
by their counsel as persons of exceptional in- 
telligence must, therefore, be presumed to 
know that their act was dangerous and 
likely to cause death. The fact that accused 
had no deliberate intention of killing any 
particular individual docs not take their case 
outside Cl. (4), S. 300, when they had no ex- 
cuse for running the risk. It is no excuse 
to say that they were sincerely and pas- 
sionately actuated by the di'sire to alter the 
present order of things. The defence of an 
anarchist is no dofenoo to the charge. [P300G1 ] 

(b) Explosive Substances Act (1908), S. 
3 — Word “maliciously” in S. 3 is used in 
legal sense. 

“Malice” in the legal acceptance of the word 
is not confined to personal spite against in- 
dividuals but consists in a conscious violation 
of the law to the prejudice of another. In its 
legal sense it moans a wrongful act done 
intentionally without just cause or eixeuso. It 
is in the legal sense that the word “nialici- 
ouslv” is used in S. 3. hroimujc v. Profiser,, 
1 7; C 247, liel, on. [V 800 C 2], 

(c) Criminal Trial — One offence punish- 
able under two provisions of law— Only one 
punishment can be imposed — Penal Code,. 
S. 71. 

Where there is one ofience punishable with 
two diiTeront provisions of law, one punish- 
ment onlv can be lawfully imposed. • 

[P 300 C 21 

Asaf Ali — for Appellant 2. 

Ah'iul Mashtd and Suraj Narain — for 
the Crown. 

Fforde, J. — This is an appeal by 
Bhagat Singh anti B. K. Datta against 
the judgment and sentence of the learned 
Sessions Judge who convicted them of 
attempted murder within the meaning 
of S. 307, I. P. C., and also of an offence 
under S. 3, Explosive Substances Act 
(6 of 1908) which provides punishment 
for unlawfully causing an explosion 
likely to endanger life or property. The 
facts are shortly these : 

On 8th April 1929, at about noon, two 
bombs were thrown in quick succession 
in the Legislative Assembly Hall just as 
the President had ifisen to make an 
announcement regarding the Public 
Safety Bill. The first bomb exploded 
in close proximity to seats Nos. 4-B, 5 
and 33. Almost immediately after- 
wards a second bomb exploded at seat 
146 which is one of the seats nearest to 
the visitors* g&llery. Six persons were 
injured by fragments of these l^ombs, 
namely, Sir Bomanji Dalai who I'iceived 
eight wounds, Sir George Schuster who 
was injured on thft) back of the right 
upper arm, in which three small 
small fragments of metal were found 
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buried, and Messrs. 8, M. Eoy, A. P. 
Dube, P. E. Eao and Shankar Eao, all 
of whom received® minor injuries. Im- 
mediately after the bombs had exploded 
two pistol shots were heard which, 
it is alleged, were fired by the appel- 
lant Bhagat Singh, but in regard to 
this incident no charge has been 
brought. 

The bombs were thrown from a xdaco 
in the public gallery above the Govern- 
ment benches. Tliat these bombs wore 
thrown by tho appellants has been 
established beyond any possibility of 
doubt. Both the aijpcllants admitted 
in tho Sessions Court tliat they tlirow 
these bombs, and thoapi)eUant Bhagat 
Singh, who has refused to be reiu’esentod 
by counsel, has repeated that admission 
in his address to this Court. Tho case 
of tlie appellant Datta, however, who 
is defended by Mr. Asaf Ali, is, firstly, 
that it has not been inoved that ho 
threw one of the bombs in question and 
secondly, that, if he did so, tlui bomb 
was so constructed, and thrown in such 
a mannoii as to avoid injury to any 
person. This latter defeuco is the one 
also adopted by i3hag<it Singli. They 
contend tliat they ^cannot be found 
guilty of an attempt to murder inas- 
much as the bombs wliich they threw 
wore deliberately constructed to avoid 
killing anyone or even ciusing hurt, and 
that they were deliberately thrown into 
a vacant space within wooden barriers 
protecting the desks and benches where 
the members sat, with tlie object of 
avoiding hurt to any member. They 
allege that these acts of theirs wore for 
the purpose of drawing attention to 
their political views which they cor- 
rectly describe as revolutionary. 

That the bomb which exploded first 
was throwm by Bhagat Singli has been 
established beyond any doubt. It was 
this explosion which injured Sir Gcorgo 
Schuestor and Mr. P. E. Eao. It has 
also been conclusively proved that the 
second bomb was thrown by Datta, and 
caused injuries to Messrs. S. N, Eoy and 
A. P, Dube. S. Sobha Singh who was 
standing in a portion of the visitors' 
gallery almost exactly opposite to the 
place from which the bombs were 
thrown, has deposed that at the time of 
the occurrence he was •looking at the 
opposite gallery watching some friends 
of his who were there with whom he 


had an appointment for lunch. He was 
watching them closely so that he should 
not miss in the crowd. He actually 
saw Bhagat Singh throw the first bomb 
and Datta the second. He could not 
see their faces clearly at the time they 
threw the bombs, but he ran round im- 
mediately after the expolsion and saw 
the tw^o people whom he had seen throw- 
ing tho bombs, in the custody ol tho 
police. After the explosions the appel- 
lants were standing somewhat isolated 
and quite unperturbed. 

In my opinion, quite index)eiidently of 
the admissions of the appellants them- 
selves, the evidence of the prosecution 
witnesses lias established the fact that 
Bhagat Singh did throw the first bomb 
and Datta tho second. 

Mr. Asaf Ali has argued, on behalf of 
Datta, that tho convictions under Ss, 
307, 1. P. C., and S. 3, Explosive Substa- 
Act, cannot legally bo uyiheld. 3iis 
argument, which applies to the defence 
of both appellants, ivS that there was no 
intention on their ]>art to cause the 
death ‘of any person and, therefore, they 
canuot bo convicted of an attempt to 
murder within the meaning of S. 307, 
1. lA C. The learned counsel, however, 
has not been able to got over the defini- 
tion of murder contained in Cl. 4, S. 300, 
I. P. C,, whicli provides that culpable 
homicide is murder: 

“ If Ijho person committing tho act knows 
that it is so imminent]}' dangerous that it must 
in all probaliility cause ebath, or such bodily 
injury as is likely to cause death, and commits 
such an act without any excuse' for incurring 
th.» rrsk of causiv’g death or such injury as 
aforesaid. 

It follows that if a person does an act- 
of the nature described in this clause 
but death is not caused, he ie guilty of 
an attempt to murder. 

That the ajipellants knew that in 
throwing these bombs they committed 
an act wliich was so imminently dan- 
gerous that it must in all probability 
cause death, or such bodily injury 
was likely to ’cause death, cannot be 
seriously doubted. Tho casings of the 
bombs in question were made of cast^ 
iron of considerable thickness and the 
force of tlie explosions shattered these 
casings into 150 pieces. fragment , 

has been proved to have travelled a dia« 
tanco of 40 ft. piercing the, roof ‘'of 
ceiling and lodging behind it. Seat 14i|/ 
on which the second bomb exploded, .Wias* - 
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shattered to pieces though the wood 
work was of toak some inch andi a half 
thick. There can be no doubt at all 
that had one of the heavier fragments 
of metal struck any person on the head 
the probabilities are that he would have 
been killed. The defence that these 
bombs were designedly constructed with 
^•‘weak charge, and were deliberately 
thrown at places whore they could do 
no injury, is not compatible with the 
.proved facts of the explosions. The ap- 
pellants have been described by Mr. 
Asaf Ali as persons of exceptional in- 
telligence, and it seems to mo clear that 
< anyone of even average intelligence, 
Jmusb have known that the explosions of 
Isuch a missile in a crowded room, liow- 
jever carefully it might have been 
{thrown, is an imminently dangerous act 
{such as they must be deemed to know 
jwould in all probability cause death or 
iat least such bodily injury as was likely 
to cause death. The fact that the ap- 
pellants had no deliberate intention uf 
killing any particular individual does 
not take their case outside Cl. 4, S. /^OO, 
1. P. C, They had no excuse for incur- 
ring the risk. It is no excuse to say 
that they were sincerely and passion- 
ately actuated by the desire to alter the 
present order of tilings. Tint Bhagat 
Singh is a sincere revolutionary I have 
, no doubt, that is to say, he is sincere in 
the illusion that the world can be im- 
proved by destroying the social structure 
as it now stands and substituting for the 
rule of law the unrestrained will of the 
individual. That has always been tlie 
defence of the anarchist. But it is no 
idefenoe to the charges upon which he 
]apd his cr*appellant have been convicted. 
I am satisfied that both the appellants 
have been rightly convicted of the 
oflenco under S. ‘d07, I. P. C. 

It is in my judgment equally clear 
that they are liable under S. 3, Explo- 
sive Substances Act (6 of 1908), That 
section roads as follow^s: 

‘ ** Any p^jrson who unlawfully and malici- 
•Clisjy causes by any explosive subsliance an 
Wpjosiou oE a nature likely to endanger iife 
io cause serious injury to property shall, 
whether auy injury to person or property has 
bean actually caused or not, he punished with 
trauftpoti^^tioa for life or any short terra, to 
WhIeTb may be «dded, or with imprison- 
ment for ft term #Jh1eh may extend to ten 
years, to which fine may be adfed. ” 

Bhagat SingH iias ohje^ed, as hgs 
counsel for the other appellant, th^b^^e 
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mftlioious as it appears in this 
section cannot be applied to them as 
they were not actuated by any malice 
towards any individual in the Legisla- 
tive Assembly. It may be that they; 
wei'jB not actuated by malice in the sense 
in which that term is populaiTy under- 
stood, that is to say, they may not have 
been inspired by vindictiveness 'against 
any particular person, bub the acts for| 
which tliey have been convicted werel 
most certainly “ malicious ** in the legal 
sense of that term. “ Malice, " as Lord 
Campbell observed : 

“ in thfi legal accojy'ianco of the word, is not 
confined to persfuial spite against iri'iividuals, 
but conslS^s in a conscious violation of the 
law to tlio prejudice of another. *’ 
and Bailey, J., remarked in Bromag^ v. 
Prosper (l)(at p. 20 'j): 

“ IMiiIice in common acceptation means ill 
will against a person, but in its legal sense it 
means a wrongful a<^t, done intentionally 
without pist cause or excuse. If I give a perfect 
s'-.rangor a blow likolv to producj death, 1 do it 
of m.ilic--5 l)ocauso 1 do it intentionally and 
without juir.t cause or cxcus?. " 

It is in tlubt legal sense that the word 
“ maliciously ” is used in S. 3, Explosivej 
Huhstancos Act. * 

In my judginf iit the acts of the appel- 
lants come clearly within S. 3 the 
Act () of 1908. 

The learned Sessions Judge finding 
tiie apiiellants guilty under both these 
penal provisions has sentenced them 
each to transportation for life. Wliore 
there is one olfenco punishable under 
two dilTercnt ]novisions of law one 
punishmont only can be lawfully im- 
posed, and in this case only one punish- 
ment has been imposed. It U true that 
the penalty is the maximum under the 
respective sections under which they 
have been convicted but it must be re- 
momberod that it; was only by sheer 
good fortune that nobody was killed by 
the explosions. 

I am unable bo hold that the sentence 
imposed by the learned Sessions Judge 
is, under the circumstances, excessive, 
and I w-ould accordingly dismiss the 
appeal of botli appellants. 

Addison, J. — I concur. 
b.m./r.k. , Appeal dismissed. 


il) 4 B. & G. 247=6 D. 216n?3 L. J. 

(,0 S.) K. B. 203=1 Car.-diJP. 475. 
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Broadway and Tapp, JJ, 

Em2 eror 

V. 

Mohammad Yiisaf — Accused — Bespon- 
dent. 

Criminal Appeal No. 798 of 1929, 
Decided on i9fch December 1929, from 
order of Sess. Judge. Jhelum, D/- 25th 
May 1929. 

Criminal Trial — Admission of guilt in 
statement by accused only basis of conviction 
— Statement should be accepted in enti* 
rety and benefit of mitigating circumstances 
therein should be given — Penal Code, 
S. 300. 

When the only account of what happened on 
the ni^ht of murder is given by the neensed 
himself and it is liis admission contained in 
that statement that forms the basis of his con- 
viction, the statement should be accepted in 
its entirety and if it establishes anv mitigat- 
ing circumstaiico the accused should bo given 
the benefit of it. [P 303 C 2] 

Ahdvl liashid — for the Crown. 

L. Saunders and Bishan Narain — for 
Eespondent. 

Broadway, J. — Mohammad Yusaf, 
a sepoy* in the l/lOth Punjab Begi- 
menfc stationed at Jhelum, was sent 
up for trial charged with liaving mur- 
dered his wife Mt, Akbar Jan and his 
moEher-in-law Mt. Fatteh Begam, on 
the night of f)th March 1929. He was 
acquitted by the learned Sessions Judge, 
and against this acquittal the Crown has 
preferred an appeal under S. 417, Cri- 
minal P. C. 

Mr. Abdul Rashid has supported the 
appeal on behalf of the Crown while 
Mr. Saunders addressed the Court on 
behalf of the respondent. 

The case for the prosecution is that 
Mohammad Ynsaf was'living in the lines 
of his regiment at Jhelum in March with 
his wife and mother-in-law, Mt. Akbar 
Jan, the wife, ’was <^.aid to be of loose 
habits, and her mother, Mt. Fatteh 
Begam, encourai^ed her immorality. 
Mohammad Yusaf remonstrated with her 
but in vain. On the night of 6th March 
somewhere about 9 or 10 p. m., the two 
women prepared to go away. Moham- 
mad Yusaf asked his mother-in-law not 
to take his wife away *and received 
abuse in reply which abuse was echoed 
by his wife. Thereupon Mohammad 
Yusaf struck both the wdmen with a 
dang knocking them d9wn and then pro- 
ceeded to use a knife on them. 

This statement of the prosecution 


case is to be found in a confession made 
by Mohammad Yusaf to Abdul Ali, 
Magistrate at about noon oa 17th March 
1929. It should be noted, however, that 
in this confession no mention is made of 
of the use of a knife. All that Moham- 
mad Yusaf then stated was that he 
dealt blows to the women with a da^ig 
causing their death. He concluded by 
saying: — 

** I do not know how many blows I dealt at 
each of them as I was in a fury of rage. 

The medical evidence cleaidy shows 
that the immediate cause of death in 
the case of Fatteli Begam was the cut- 
ting of her fciivoat, and in that of Akbar 
Jan the cutting of the blood vessels of 
the nock. 

The learned Sessions Judge has found 
that the confession was duly recorded. 
After a careful consideration of the cir- 
cumstances under whicli it was recor- 
ded he says : 

“ There was, of course, no legal flaw in the 
recording of the confession. The formalitioa 
of the law were duly observed. There is uo 
evidence that the confession of the accused 
was the result of any inducement, as alleged 
by the accused in his statement. Bub all the 
same, beyond the retracted confession of the 
accused, there is absolutely nothing on record 
to connect him with thobe murders. ” 

Later on lie says: 

“ Thus though there are uo circumstances 
esb.iblishcfl which should vitiate the confession, 
there are no circnmstiinccs which would lend 
support to the confession so as to justify a con- 
viction oil such a confession ” 

Now, according to Subedar Allah 
Ditta, Mohammad Yusaf came to him, 
at about 11-30 p. m. on the night of 6th 
March and woke him. The witness ask- 
ed him what he wanted at that hour of 
the night and Mohammad Yusaf told 
him that lio had murdered his wife and 
his mother-in-law and wartted tho Sube- 
dar to accompany him to the spot. 
Allah Ditta went to the family quarters- 
of the respondent taking Havaldar 
Sohaj Khan with him. At the same' 
time be sent a sopoy to inform Subedar- 
^lajor Lai Singh. On arriving at 
mad Yusaf’s quarters the witness notic- 
ed a lot of blood in tho verandah which 
had apparently flowed out of the inner 
room where the dead bodies were lying* 
He also noticed a knife lying on the 
ground and a khunda. Subedar- Majpt 
Lai Singh appeared on the scene latA 
asked the witness why he bad bepn sen| 
for, whereupon he was told that . Mohaib* 
mad Yusaf had reported having pai^rder- 
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ed his wife and mofcher-in-law. The 
The Subedar-Major ordered the doctor 
^ and' Jamadar Jagat Ringh to be sent for, 
took steps to have the corpses guarded 
and Sent Mohammad Yusaf to the quar- 
ter guard, information also being sent 
to the Adjutant. 

This stoi 7 is borne out in all parti- 
ciJlars by Subedar-Major Lai Singli 
(P. W. 10.). The Adjutant, Captain 
Wilcock, was put in as a witness and 
stated that, about 2d-45 hours he recoi- 
ved information of this occurrence from 
Havaldar Sahib Dad while he was at 
the mess. He went to the spot ainl 
found Subedar-Major Lai Singh and 
Subedar Allah Ditta there already. 
Mohammad Yusaf was not there. He 
did not go inside the house and bUere- 
fore did not see the dead hodie . He 
was informed of the confession made by 
the respondent and ultimately reported 
the matter at the police station ])y 
letter. This letter has been placed on 
the record and is to the following 
effect — 

“ At Jholum, on tho evening of fith Mircli 
1923, I received the report thn.t S poy Moham- 
mad Yusaf of D'. C jmpanv ^orderly of Lieute- 
nant S. J. White) had after a q narr j 1 with lu's 
wife and mothcjr- in-law murdered them at 
23-46 hours. After ehanging his clothes, he 
at once confessed this lict to tir* Senior ladini 
Officer of his Company, Snbedar Allah Oitta, 
and to the Subedar Major Lii Sinph, ” 

On being quostioned as to the dotails 
of this letter Captain Wilcock says that 
he was positive t’aaf; Suijedar Allah 
Ditta told him that Mohammad Yusaf 
had confessed. JJe v/as not positive 
whether Subedar-Major i/il Singh said 
the same thing i;ut lie believed that to 
be the case. 

As already stated the police avriv('d 
en the scene and took up the investiga- 
tion taking the rcsiiondent into custody, 
and the next day placed iiirn before a 
Magistrate when liis confession w^as 
duly recorded. 

Before the Committing IMagistrate 
tjie confession was retracted, and the 
respondent’s story was that he was liv- 
ing quite happily wifcii bis wife and 
l2iotiher-iu-law in nhe lines, that his wife 
was absolutely chaste > and that there 
was no q.aarrel between them, that he 
had left them alivodn^his quarters when 
he went and on ]&is^ return found them 
dead. He admitted haying gone to 
Subedar llllali J>itta* but denied having 
made over a knife to him, or produces 
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any clothes or khunda before the police. 
He also denied havirig made any confes- 
sion to Subedar-Majdr Lai Singh and 
stated that the statement made by him 
to the Magistrate on 7th March had 
been made on , the inducement of the 
Sub-Inspector that ho would be let off. 
Finally, he said tliat Subedar Allah 
Ditta was responsible for the fabrica- 
tion of this case against him because 
lio was his enemy. To this statement 
he adhered at the trial adding that the 
relations between himself and his wife 
were cordial, that he Jiad recently gift- 
ed his land to her an act which enraged 
Jiis reversioners. 

He produced tlireo witnesses in his 
defence. The first ono Lance Naik Fazal 
Ilahi merely says that in his presence 
and hearing the respondent made no 
statement to liis officers. D. W. 3, Lai 
Khan says that he was the orderly of 
Subedar Allah Ditta, that Mohammad 
Yusaf had cormi to him on the night of 
the occnrroncG and told him that some 
one had killed his wife and mother-in- 
law and that Allah Ditta shoi^d be in- 
formed. Without waiting, however, for 
the orderly to arouse Allah Ditta, Mo- 
hammad Yusaf himself went and called 
him. Thereupon Lai Khan went to 
sleep and took no further interest in the 
proceedings. D. W. 2, Allah Dad, a 
shop-keeper i?i the Kegiment, stated 
that I^lohamrnad Y'usaf carao to him at 
10 p. m. oil the night of the occurrence 
and asked for some milk saying that he 
liad boon reading tho Holy (Juran which 
delayed him. This milk he took away, 
hut a few ininutos labor lie returned and 
gave hack tho milk saying tliat he did 
not require tho milk, and his wife and 
rnother-in-law iiad been murderod and 
that he was g^ing to report tlia matter 
to Suiiedai' ;\Llah l^tti. 

It is obvious that the evidence pre- 
duced ))y the respond out is of no assist- 
ance whatever in the matter, and the 
c ISO rests entirely on the evidence for 
tlio prosecution. It seems to me that 
tho learned Sessions Judge is wrong 
wlion ho says that tlio only evidence 
against the rbspondent cousistvS ot his 
retracted confession. Firstly, there is 
the circumstance that he was alohe with 
his wife and mother-in-law lu the quar- 
ters at night. Secondly, there is the 
fact that the two women wore undoubt- 
edly struck with tho khunda produced 
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and had their throats cut with the knife. 
Thirdly, it seems tvery cle,ar that the 
women were noff killed by anybody 
coming into the lines from outside. 
There are no indications whatever of 
the presence of any outsiders, and it is 
further clear that no alarm or outcry 
was raised. Had anybody come from 
outside and committed the murders the 
khunda and knife, which undoubtedly 
had heed used, would not have been left 
behind, seeing that the assassin or as- 
sassins had not been disturbed in any 
way. Then fourthly, there is the un- 
doubted fact that Mohammad Yusaf 
went and reported the matter to Sube- 
dar Allah Ditta. The only cause for 
enmity that has been suggested is that 
Allah Ditta admits in cross-examination 
that he wanted to got his son married 
to the daughter of Sardar Khan, brother- 
in-law X)f Mohammad Yusaf, bub Moham- 
mad Yusaf objected. Ho says that the 
relations between him and Mohammad 
Yusaf were nob strained on this account. 
Allah Ditta has consistently stated that 
Mohamngad Yusaf told him that he had 
killed his wife and mother-in-law. 

Next fifthly, there is the statement 
made to Subedar-Major Lai Singh. This 
witness undoubtedly is entirely disin- 
terested and has sworn that Mohammad 
Yusaf confessed to him that he had 
killed his wife and motiior-in-law. The 
learned Sessions Judge appears to have 
doubted the correctness of the state- 
ment because he says that, when this 
confession was made to him, Suhedar 
Allah Ditta was present but that Allah 
Ditta denied the fact at the trial. It is 
perfectly clear that Allah Ditta did his 
best at the trial to assist the respondent 
as far as he possibly could. Subedar- 
Major Lai Singh’s evidence appears to be 
perfectly straight f or ^^ard and t have no 
doubt whatever that he is speaking the 
truth when ho states that the respon- 
dent admitted to him that ho had killed 
bis wife and mothor-in-law. 

Sixthly, there is the fact that Moham- 
mad Yusaf was placed in the quarter 
guard. Had ho 'made no admission of 
guilt, there is no reason vrtjatever why 
lie should have been taken into custody. 

Seventhly, there is the production of 
the bloodstained clothes which he had 
taken off before he went to Subedar 
AUah Ditta. 

Finally, there is the confession made 


before the Magistrate on Tth-March, It is 
true that he had in police custody been 
for a few hours, but that by itself is ^ 
no reason to create any doubt as to the 
genuineness of the confession. The Sab- 
Inspector was not put any questions in 
regard to any inducement offered by him 
and having regard to the fact the res- 
pondent had already admitted his guilt 
to his superior oflicers the probability of 
the Sub-Inspector having offered any in- 
ducement to the respondent to repeat 
his confession is to my mind too remote 
to create any suspicion. Indeed, it 
seems to me that the very fact that 
iflohammad Yusaf in liis confession to 
the Magistrate omitted all references 
to the knife, which was undoubtedly 
used, is a strong indication that the 
confession was entirely a voluntary one 
and made without any inducement or 
tutoring whatever. 

It has boon shown that the respondent 
had recently gifted his land to his wife. 
This fact, when taken into consideration 
in the light of his confession really 
strengthens the case for the Crown. It 
would seem that the respondent was do- 
ing all lie could to induce his wife to 
live with him amicably and had gone so 
far as to gift his land to her just before 
the occurrence. 

In my judgment the opinion of the 
two assessors, Dhera Shah and Tlaja 
Waliyat Klian, was correct, and Moliam- 
mad Yusaf is undoubtedly responsible 
for the death of his w’^ife and mother- 
in-law. 

J would, tliorefore, accept this appeal 
and convict Moliammad Yusaf of the 
murder of tlieso two women. 

There remains the question of son-j 
tence. The only account of what occur-! 
red that night is that given by Moliarn-'; 
mad Yusaf himself. It is liis admission' 
of guilt contained in that account that; 
forms the basis of his conviction and I 
consider that his statement should be 
accepted in its entirety. It 'would, there- 
fore, appear that Mt. Akbar Jan was a 
woman of unstable cliaracter and that 
she was being encouraged in her be- 
haviour by his mot her- in law. Moham- 
mad Yusaf had apparently done all he 
could to induce his wife to lead a 
sober and proper life and as an in- 
ducement in that direction, Rad re- 
cently gifted his land so her. When, 
therefore, in spite of all his, efforts; #tid 
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the final sacrifice of his land, his mother- 
in-law, probably after a quarrel, infor- 
med him that she was taking her daugh- 
ter away with her, it is perhaps not 
surprising that Mohammad Yusaf be- 
came enraged and in his rage lost com- 
I>lete control of himself and caused the 
death of those two women. That he 
did lose complete control of himself is 
to my mind evidenced very strongly by 
the fact that in his confession on 7th 
March, he stated that he had dealt blows 
with his dang to both the ^vomen hut 
did not know how many blows he inflic- 
ted on each owing to the rage in whiqh 
he was. Indeed, it seems to me that the 
omission to mention the knife was not 
deliberate but was due to the fact that, 
having lost all control of himself, Moham- 
mad Yusaf did not really know what he 
actually had done. In these circum- 
stances 1 do not consider it necessary 
to pass a sentence of death, and would 
therefore, sentence him to transporta- 
tion for life. 

Tapp, J.— I concur. 

B.M./r.k. Aiipeal alloived. 

1930 Cr. Cases 304 

(Lahore) 

Shadi Lal, C. j. 

Partap Singh and others — Accused — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Case Xo. 16 3 L of 1929, De- 
cided on 3rcl January 19d0. 

Criminal P. C., S. 345 (2)— Duty of grant- 
ing permission to compromise is upon trying 
Magistrate and cannot be assigned to Dis- 
trict Magistrate or Police. 

According to law the Magistrate trying tho 
caS 3 has to exorcise his own discretion as to wlij- 
thor a compromise is to be allowed or not in a 
challan case. He is wrong whon he refers the 
case to the District Magistrate. The duty of 
granting tho permission is cast by the legisla- 
ture upon tho Magistrate trying the case and 
that duty cannot bo assigned either to District 
Magistrate or to the Police. fP 304 C 2] 

Muhund Lai Puri- for Petitioners. 

"In a case under S. 326, 
pending in the Court of the 
iS^^iidar of Garhshankar, a compromise 
wiir arrived at between the i^arties. 
Two petitions w«re presented to the 
Court, one for obtf^ining the permission 
of the Coilrt as r^ijired by law and the 
other eon taimn,i:i| statam6nt as to the 
compromise. The Court - recorded the 
statements of the jJartieiVand 


the application for permission to com- 
promise to the District Magistrate with 
a recommendation tliat the permission 
sought for might be allov/ed. The 
learned District Magistrate sent the 
case to the Public Prosecutor with the 
following note : 

“As the case is a challan, it is apparently for 
the Public Prosecutor bo say whether he wishes 
to withdraw the prosecution or whether he 
does not.” 

Tlie learned Public Prosecutor sug- 
gested that the case might be referred 
to the Superintendent of Police for his 
opinion as to whether he had any ob- 
jection to tho compromise. The learned 
District Magistrate then ordered that 
the case must go on unless tho Superin- 
tendent of Police chose to withdraw it. 
The accused have now come up to this 
Court on the revision side. 

According to law, tho Magistrate try- 
ing ilia case has to exercise his dwn dis- 
cretion as to whether a compromise ia 
to be allowed or not. Ho was, quite 
wrong in referring the case to the 
District Magistiate. Tho order passed 
by the learned District Ma^strate is 
clearly ultra vires. I submit tlio record 
to the High Court and recommend that 
the order may be sot aside and. the 
trying Magistrate left to exorcise his 
own discretion in the matter. 

Order. — The trial Magistrate was: 
clearly of tlio opinion tiiat the case| 
under R. 326, I. P. C., should be com- 
pounded, but he was entirely wrong in 
referring the matter to the District 
Magistrate. S. 345, Sub-S. (2), Criminal 
P. 0., lays down that an offence under] 
R. 325, 1. r. C., may, wdth the permis- 
sion of the Court before which a pro- 
secution for the offence is pending, be 
compounded by the person to whom hurt 
is caused. It is clear that the duty of 
granting the permission is cast by the 
legislature upon the Magistrate trying 
tho case, and that duty cannot be as- 
signed either to tho District Magistrate 
or to the Police. In view of the opinion 
expressed by the trial Magistrate in 
favour of the compounding of the 
offence 1 proceed under S. 345, sub-S, 5- A, 
Criminal P. 0., and allow the parties to 
compound the offence. 

The result of the composition of the 
offence is that the accused are acquitted* 

e.m./b.k. Order accordingly^ 
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■iWG ■.Cr.-Cirt^i''30& (« 

, • ■■,<IUi^»tta) - .'■;! 

■ ■ Cl*AEI,J. ' '• •;■ - 

i^tja'lJvi Gjfi — Aooased — ^Appellant. , 

, ■ ' • V. ** 

Emperor 

Csiminal Appeal Decided ob 29l)h 
July 1929. 

Criminal P. C., S. 393 read with Burma 
Act (8 of 1927) — Sentence in different caces 
Collectively excee^ng period fixed — Person 
Cannot be punished with whipping. 

The word “soniioncGd’* whi^h occurs in 
8, 898, Otiminal P C., and in the Burma Act 
8 oi 39!27, must be read in a {general sense, 
and, if a person is sentenced for any period 
exceeding the period fixed by the Act whether 
in conviction in one case or more than one, 
he canEhot be punished v?ith whipping : 1 Mad. 
56 Bef, [P 805 C 2] 

Tun Byu — for the Crown. 

Judgment. — The accused in this case 
was properly identified by Ma Sein Pu 
and his guilt has been established. 


Si 8,9^, Criminal P. 0., and 
Bntoaa Apt -8 of 1927, must be| 
reAd in ^ general sense, and, if a person 
IS sentenced fot a tfy. period, exceeding 
the period fixed by the Act whether 
in conviction in one case or more than 
one, he cannot be punished with whip- 
ping. The order of whipping in this 
case is illegal and therefore set aside. 

The explanation offered by the Dis- 
trict Magistrate is accepted. The^ trial 
Magistrate's explanation is also a(?cep* 
ted, as the question is not frSfe/irom 
‘doubt and the section ♦of the 
Act is undoubtedly capable of the con- 
struction which the learned Magistrate 
put on it, 

v.b./e.k. Order accordingly. 

1930 Cr. Cases 305 (2) 

(Nagpur) 

Jackson, A J. C. 


The case was admitted because a 
sentence of whipping was passed in 
addition to the seven years* rigorous 
imprisonment passed on the accused. 
In a previous case, Criminal Kogular 
llo, 140 1929 ill the Court 'of the 

same Magistrate the accused was sen- 
tenced to four years* rigorous imprison- 
ment^ and the sentence of seven years 
passed on him was directed to run 
after the expiry of the sentence in the 
previous case. 

The question arises whether a sen- 
tence of wliipping is legal. Under S. 
393, Criminal P. C, no male sentenced 
to death or to transportation or to 
penal servitude or to imprisonment for 
more than five years could be punished 
with whipping. This has been altered 
by the Burma Act 8 of 1927 and the 
term of five has been extended to seven 
years. The question for decision is whe- 
ther a person, who is sentenced in two 
different cases to punishments which 
collectively exceed the term of seven 
years, could be punished with whipping. 
In a Madras case Be Proceedings of the 
High Court (1876) (1) it has been held 
that a person, who has been punished 
with the classes of punishment specified 
in S. 393, Criminal F, C« but in a 
diffei^nt case and for a different offence, 
could not be punished with whipping 
in a subsequent casein which he, has 
hmm tonv&ted. Ifc, seems to me, fchere- 
t|tal^ 1j% * sentehoed** .wh^mh 


on difference between 
Staples and Subhedar, A. J. Cs. 
Daulat and ot/ters--- Accused^ Appel- 
lants. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 28 of 1929, Deci- 
ded on 7th August 1929, from an order 
of Sess. Judge, Hoshangabad, D/- Ifijih 
February 1929. 

(a) Evidence Act, Ss. 133 and 114, illua. 
(b) — (Per Subhedar^ A. J. C.)— Scope — Rule In 
S. 114, lllus. (b) has almost acquired force of 
law by judicial decisions — {Ja(^soi% A. J. C.) 
doubting.) 

Per Subhedar, A, J. C . — The rule in S. 114, 
Xllus. (b), that an accomplice is upworthy of 
credit unices ho is corroborated in nlaterial 
particulars has become a rule of practibe of so 
universal application that it has now alpiost 
acquired the force of law. [P 807 0 l] , 

Per Jackson, A. «/. (7. — S. 133 canpot be ei^- 
tirely nullified by judicial decisions and there 
may be cases in which the rule in S. 114, Xllus. . 
(b), should not be applied. The question aris-^ 
ing in every case where the uncorroborated Evi- 
dence of the accomplice has to be conside^d 
is whether it can be believed or not. 
when the evidence is strengthened by oorrohof. 
ration of other facts Of the story by evidEnOa oil 
several accomplices or by confessions 
cused, the question whether th^ 
still apply must receive careful . 

A. L B. 1921 Nag. SO, Bel on. ‘ 

:{( (b) Evidence Act, S. , 

(Per Subhedar and Jackson, A. J. 'Qff,) - 
where there are several 
ver’s story should be corrdboi^M^t^ 
particular .accused and 
on some point which 
cular accused-rfS^h^l^Eb*^^* 

Pee BtaplUt:A. 
proverbs stojy 


as regard ' e 
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g»tdiei tliie idantiliy of the ftocmd, yrheta 
thore e>te several aooused aad story of 
the approver has been eondtitOe^ on thany 
^intfi, and as regards the identity of save* 
ral of the aqoused, it should not be ooasidered 
necessary that his story should be corrobo- 
rated as regards the identity of the rc maining 
accused unless there are reasons for believing 
that the approver has named those other ac- 
cused on account of personal spite or for some 
other reason. The real test of the evidence of 
the approver is whether it has been believed or 
not and when it has been corroborated on 
many points and has not been shown to be 
false in any particular it should be accepted ; 
and whep once it has been accepted as a whole 
corroboration as regards the identity of each of 
several accused should not be demanded : 
wi. I. R, Nag. 3); 9 All. 62ft. ExpL; Rex v. 
BaskerHlleAmo) 2 JT.B. C58, Dist. V? 312 0 1,2] 
(Bex Jackson and Subhedar, A, J. O^.)— Even 
where there are several accused persons, an ap- 
prover's story to be corroborated as regards a 
particular accused must be corroborated on some 
point which implicates that accused. It is not 
necessary that it should be corroborated on all 
.poiiits relating to him, but there must be some 
^guarantee that bis evidence is true as regards 
“that particular accused : A. I. R. 1921 Nag. 89, 
Bet. on ; li Bom. 331 ; A. I. R. 1922 Nag. 172 ; 
A. L R. im Nag. 78, Appl. [P 315 0 1] 

(c) Evidence Act, S. 30— (Per Suhhedar^ 
A.J.G .) — Confession of cO'accused cannot be 
used to corroborate evidence of approver— 
(Staples, A. J, G., contra.) 

{Per Subhedar, A. J. C.)— Confessional state- 
ments of aooused cannot be used in corrobora- 
tion of the evidence of the approver inasmuch 
> as evidence is not made better by being 

OQzi^borated by other tainted evidence. 

" , ' [P 309 0 1] 

(per Staples, A. J. C.)— Confessions of co-ac- 
oused must be taken into consideration and 
cannot be^^brushed aside merely as tainted evi- 
dSnoe i,A- Jl. R. 192 L Nag. 39, PM. on. 

, [P 813 01] 

^ Eyidonce Act, S. 133 — Corroboration 
may circumstantial. 

.(PatStdpleSt A.J.G .) — Corroboration of ap- 
piO^dt^s story may be oiroumstantial ; A. 1. R. 

173, Bel. on. [P 813 C 3] 

5. Nf, Padhye — for Appellant. 

Q. P. Diok — for Bespondent. 

Opinidn 

Subhedar, A. J. C. — The following 
pihe persemp^ were tried by the Sessions 
Judge, Hpshap;gabad, for two separate 
offences under Ss. 303 and 396, I. P. C.: 
4X) Daulat, sop of Jairam Bhoir, (2) Hi- 
raji son pf Sakia Bhoir, (3j Lebram, son 
of Sakia Bhoir, (4) Iiahram, son of 
Bhoir, (6) 'Bajyia; Son iof Sukhya 
Bhoir, 0) Keol4, Gsitiesh Bhoir, 
(7) ^h^at, son, ht jairam (B) 

Sbn.ot^ Rietrh' S^^rSfr' 

mia, konof B^aii Mehisa. Of ihest 
accused^,.!, 2, $ and 6 were eoniflp^ 
and ■eeatene^l'W death 14^, the 


of murder and to transportation for life 
for daooity and the ^pst were acquitted. 
The convicted persons have preferred 
appeals which are registered in this 
Court as Crithinal Appeals Nos. 28, 29, 30 
and 31 of 1929. There are also refer- 
ences by the Sessions Judge for confirma- 
tion of the sentences of death passed 
upon the appellants and these are regis- 
tered as Criminal References Nos. 6, 7,,fi 
and 9 of 1929. The Local Governme^yt' 
has also preferred appeals against ililie 
acquittal of accused 4, 5, 7 and 8 and 
these are registered as Criminal Ap- 
peals Nos. 51, 52, 63 and 54 of 1929. As 
the two sets of appeals and the refer- 
ences are connected, this judgment will 
govern the disposal of all the oases. 

The case for the prosecution was that 
in pursuance of a conspiracy all the nine 
accused and one Tukaram (P. W. 2), 
who turned an approver, entered the 
house of one Shiamrao Sonar, a malguzar 
and money lender of mouza Siladehi, in 
the Multai Tahsil, Betul District, on 
the night of 11th October 1928, and 
while the unfortunate man was fast 
asleep accused 1 and 2 did him to 
death by striking him with an axe while 
the other accused and the approver 
watched this atrocious crime boing#com- 
mitted in their presence, and that after 
the murder all the accused rifted the 
safe of the deceased and robbed him of 
its contents and also took away other 
articles from the house valued at about 
Rs. 2,000. The case rests almost entirely 
upon the evidence of the approver Tuka- 
ram (P. W. 2) whose testimony has been 
believed in by the learned Sessions Judge 
as it was sufficiently corroborated by^'the 
recovery of some of the stolen articles at 
the instance of some of the accused. At 
the hearing of the appeals in this 
Court Mr. B. N. Padhye represented ac- 
cused 1 Daulat, Mr. Razak appeared for 
accused 2 and 3, Hiraji and Lebram, 
while Mr. Pathak appeared for accused 
6 Keoli. In the Government appeals 
Mr. Fida Husain appeared for all the 
four accused 4, 5, 7 and 8, who had 
been acquitted in the lower Court. 

The main, argument advanced on be- 
half of all the accused was that^tbe evi- 
dence of the approver Tukaram; (P. W. 
2) should be discarded becau^ he was 
on jinimical tejjpas with so!^' of the 
tocsised and because his testimdEy 
not corrobarated in matefiat^p^ticEla^^ 
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by any indepc idenfc, reliable and legal 
evidence. It was also argued that the 
statements of some of the accused, e.g., 
Baiya, Ganpat and Patiram (Nos. 6, 7 
and 8) amountiing to confessions could 
not legally be used against the other ac- 
cused as evidence either by themselves 
or in corroboration of the testimony of 
the approver. It was further contended 
that on the finding of the Sessions 
Judge and on the evidence on record 
the convictions under S. 395, I. P, C., 
were not correct. 

With regard to the first contention it 
|is undoubtedly correct to say that under 
S, 133, Evidence Act, an accomjplice is a 
jcompetent witness against an accused 
person and a conviction is not illegal 
merely because it proceeds upon the un- 
corroborated testimony of an accomplice: 
''Qimnda v. Emperor (1); but by a series 
of judipial decisions the rule as to the 
necessity of substantial corroboration of 
this sort of tainted evidence embodied in 
S. 114, Ulus, (b) ibid, has become a rule 
of practice of so universal application 
ithat it has now almost acquired the 
jforoe of Taw, As observed by Jardine, 
|j., in Qiieen-Empress v. Chagan Daya~ 
ram (2) at p, 344 ; 

“The rale in S. 114 and that in S. 133 are 
part of one subject, and both are found in most 
of the great judgments mentioned in our judg- 
ments in that case ; and neither section is to 
be ignored in the exercise of judicial discra- 
tion. Ulus, (b) is, however, the rule, and 
when it is departed from, 1 think the Court 
should show or that it should appear, that the 
circumstances juatif}' the exceptional treat- 
ment ot the case. As I said in Queen- Empress 
V. Maganlal (3) at p. 138, ht has boon held by 
two eminent Judges, now members of the Judi- 
cial Cotninitbee of the Privy Council, that it 
would certainly be unsafe to depart in India 
from the established practice of England in the 
application of the rule requiring corroboration. 
Those are the words of Couch, 0, J., in Beg v. 
Imam (A, and they pervade Sic Barnes Pea- 
cock’s decision in Elahee Bukhsh, In re (5).’ 
It is not enough for a Court to state the rule 
pro forma and merely as a reason to evade it 
the Courts must act up to it.” 

It is next to be considered what sort 
of corroboration is necessary to make 
the approver’s evidence worthy of credit. 
The fullest and the most authoritative 
exposition of the law on the subject dn 
question is to be found in Bex v. Basker^ 

(1) A. I. B. 1921 Nag. 89=sl7 N. L. R. 118. 

(2) [1890] 14 Bom. 381. 

(Si [1890] 14 Bom. 115. A 

<4) 3 B. H> 0. R 57. 

(5) 6 W. R. 80 0c.ial^B. L. R. Sup. Vol. 459. 


ville (6) in which the judgment of the 
Court of appeal consisting of five emi. 
nent Judges was delivered by Lord 
Beading, L. C. J,, wherein the law was 
laid down in these words : 


^'There is no doubt that the uncorroborated 
evidence of an accomplice is admissible in law: 
see B. V. Atwood (7). But it has long been a 
rule of practice at common law for the Judge 
to warn the jury of 'the danger of convicting a 
prisoner on the uncorroborated testimony of 
an accomplice or accomplices, and, in the dis- 
cretion of the Judge, to advise them not to 
convict upon such evidence ; but the Judge 
should point out to the jury that it is within 
their legal province to convict upon buc 4 un- 
confirmed evidence : B, v. Stubbs (8); Meunier, 
J% re (9). ‘As the rule of practice at common 
law was founded originally upon the exercise 
of the discretion ot the Judge at the trial, and 
moreover, as it is anomalous in its nature, 
inasmuch as it requires confirmation of the 
testimony of a competent witness, it is not sur- 
prising that this rule should have led to dif- 
ferences of opinion as to the nature and extent 
of the corroboration required, altheugh there 
are propositions of law applicable to corrobora- 
tion which are beyond controversy. For ex- 
ample, “ confirmation does not mean that 
there should be independent evidence of that 
which the accomplice relates, or his testimony 
would-be unnecessary': Reg. v. Mullins (10) 
per Maule, J Indeed, if it were required that 
the accomplice should be confirmed in every 
detail of the crime his evidence would not be 
essential to the case; it would be merelly con- 
firmatory x>f other and independent testimony. 
Again, the corroboration must be by some Evi- 
dence other than that of an accomplice, and, 
therefore, one accomplice's evidence is not 
corroboration of the testimony of another ac- 
complice: R. V. Nookes (11); 

After examining these and other authori- 
ties to the present d tte, we have come to the 
conclusion that the better opinion of the law 
upon this point is that stated in i?, v. Htubbs 
(8) by Parke, B., namely, that the evidence of 
an accomplice must be confirmed not only as 
to the circumstances of the crime, but also as 
to the identity of the prisoner.- The learned 
Baron does not mean that there must be con- 
firmation of all the circumstances of the 
crime; as we have already stated, that is un- 
necessary. It is sufficient if there is con- 
firmation, as to a material circumstance of the 
crime and of the identity of the accused in 
relation to the crime. Parke, B., gave this 
opinion as a result of twontyfive yeaxE* 
practice; it was accepted by the other Judgea 
and has been much relied upon in laley 

'(6) 1910] 2 K. B. 658=80 L* J. 

8. J. 690=25 Cox. 0. fiL- 
446=115 L. T. 453. 

7) [1788] 1 Leach 464. 

8) 25^ J j M. C. 16=7 0. 0. 

(9) [1894]’ 2 Q. B. 415=18 
L. J. M, 0. 198=42 Vr. 

408. ,, 

(10) [1848) 3 Oox. 0. 0. 626. 

(11) [1832] 6 0.&P. «26. . , V 



681=80 I.P. 
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oase^. la JR. v^^WilJm (12) Aldersoa, B., Raid: 
•* eonfirnaatioa I al^ya advise 

Jaxies to require, is a coafirmatiDa of the ao* 
oomplioe in some fact which goes to fix the 
guilt on* 'the particular person charged. You 
may legally convict on the evidence of an 
accomplice only, if you can safely rely on his 
tetimony; but X advise juries never to act on 
the evidence of an accomplice, unless h'e is 
(»>nfirmed as to the particular person who is 
barged with the ofience." 

We hold that evidence in corroboration 
must be independent testimony which affects 
the accused by connecting or tending to con- 
nect the accused with the crime* In other 
words, it must be evidence which implicates 
him, that is, which confirms in some material 
particular not only the evidence that the crime 
has been committed, but also that the prisoner 
committed it. The test applicable to deter- 
mine the nature'and extent of the corroboration 
is thus the same whether the case falls within 
the rule of parctice at common law or within 
that class of offences for which corroboration 

is required by statute The nature 

of the corroboration will necessarily vary ac- 
cording to the particular circumstances of the 
offence charged. It w*ould be in high degree 
dangerous to attempt (;o formulate the kind of 
evidence which would be regarded as corrobo- 
ration, except to say that corroborative evi- 
dence is evidence which abows or tends to 
show that the story of the accomplice that the 
accused committed the crime is true, not me- 
rely that the crime has been committed, but 
that it was committed by the accused.’’ 

“ The corroboration need not be direct evi- 
dence that the accused committed the crime: 
it jjs sufficient if it is merely circumstantial 
evidence of his connexion with the crime.” 


remained in police custody till 3rd 
November 1928, wbdn he was remanded 
with some of the oth&r accused to jail 
custody. On 12th November 1928, the 
police again took this man under their 
care along with some of the accused 
evidently for the ‘purpose of having his 
confession recorded, but it was not till 
6th December 1928, when the challan 
was presented that Tukaram made his 
statement (Ex, P-29), was tendered par- 
don, made an approver and was at once 
examined as P. W. 2* 

It will, therefore, be seen that in spito 
of the fact that he was taken out of the 
jail custody by the police for the ex- 
press purpose of having his confession 
formally recorded, Tukaram apparently 
did not consent to make a confession be- 
fore a Magistrate, like accused Ganpat 
(No. 7) and accused Patiram (No. 8) 
whose confessions (Exs. P-27 and P-2B) 
were recorded by Mr. Mohanlal, Snb- 
Divisional Magistrate on 2Bth and 29th 
November 1928, respectively. It may 
also be noted that one Tudari, Bhomia 
and Keoli accused wore algo put up 
before the same Magistrate for making 
confession but they did not make any 
but complained of ill-treatment at the 
hands of the police: see Exs. P-9 B and 
6 D-1. There is also evidence on the 


The tests laid down in the above 
case were applied with approval by 
Kotval, A. J, 0. in Kisan Baghuji v. 
Emperor (18). In Shcroo v. Emperor (14) 
Kotval, A. J. 0. and Kinkhede, A. J. C., 
aj^ held that before a conviction is 
based on the statement of an approver 
the first and foremost essential condi- 
tion is that the statement must be a 
trustworthy statement and there must 
be ample corroboration of:the evidence 
of the accomplice in material particulars 
which must be independent of the ac- 
con;iplic^ or of a oo-confessing prisoner. 


record that the approver Tukaram is on 
inimical terms with accused Daulat and 
the brothers Hiraji andLehram. Unless, 
therefore, the evidence of Tukaram is 
corroborated in material particulars by 
independent evidence and connects in- 
dividual accused with the crime, I will 
not consider it trustworthy. In the 
course of arguments it was not denied 
that Shiamrao was murdered on the 
night of 11th October 1928. I will, 
therefore, proceed to examine the case 
of each individual accused in order to 
determine if the evidence on record is 


ApplyiU^ the principles laid down in sufiQcient in his case for a conviction for 
the above patagraphs to the present the substantive offence of this murder 
^case it appears to me to be unsafe to under S. 302, 1. P. 0. 

* rely solely on the testimony of the ap- Daulat, accused 1 . — ^Thero is ample 
prover Tukaram (P. W. 2) and not to reliable evidence of W. 12, P. W. IS 
r|ise the prSsumpfeioti againat bis ^^evi- and P. W. 19 that this accused was on 
deuce under S. 114 (h), Bvidence ' Act, the most immical terms with the de- 
The murder was committed oa 11th ceased Shiamrao The accused himself 
Oetoheif 1928, aj^d^^Tukaram was admits that there were decrees dhtaiued 

arretted till IQ^h tOctobe^^ 19S8,%aa Ibe against him and that in 

ivn ritfesriT i ^ . — reaii^itig execulion of one ofv these he 

(18) A.i. B* 1^2 #i|il Uouvicted under: S. P. 0. 

(u) A. t. B. 1925 78. ttpprover Tukara&i stateg that this 
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accnsed took the inosfc leading part iij 
starting the conspiracy to commit the 
murder and actually gave four blows to 
tho deceased with an axe which caused 
his death. An axe head Art. H-3 was 
also recovered from a well on informa- 
tion sui^plied by this accused. Simi- 
larly Art. T-2 a piece of the broken 
hard ora proved to have been worn by 
the murdered man on tho night of the 
murder and wrenched from his body 
was also recovered from a field at tho 
instance of this accused. This portion 
of the kardora is a part of the other 
portion Art. V-2 which was seized from 
Shiararao’s house. In his explanation 
this accused merely stated that the 
Kardora (Art. T-2) belonged to him but 
ho has failed to account for its posses- 
sion and for the necessity of burying it 
tinderg round. I therefore, hold that 
the evidence of the approver has been 
sulficiently corroborated by other inde- 
pendent evidence noted above in the 
case of this accursed to connect him with 
the murder. Looking to the prominent 
part thatlie took in the crime the sen- 
tence of death passed against this ac- 
cused by the Sessions Judge was the 
most, appropriate one and is hereby 
confirmed, 

Hiraji and Lehr am accused 2 and 
3. — Theso two accused are real 
brothers. The approver Tukaram states 
that theso accused wore also in the con- 
spiracy to murder Shiamrao, and that 
both of them were present inside the 
room wliere Shiamrao was murdered. 
There is no independent evidence on the 
record ' to substantiate this part of the 
approver’s evidence which attempts to 
connect these men with the crime. No 
property belonging to tho deceased was 
recovered from them or at their in- 
, 'stance. On the principle of law already 
jenunciated above the confessional state- 
Iments of Ganpat and Patiram (accused 
7 and 8) cannot be used against these 
accused either independently or in cor- 
Iroboration of the evidence of the ap- 
I'prover for as remarked at p. 923 of Amir 
jAlis Law of Evidence, 8th Edition: 

J “ Tainted evidence is not made better by 
oeing corroborated by other tainted evidence.*’ 

I would therefore, set aside the con- 
victions of these accused |nd acquit them. 

Lehram accti>s6d 4, This is one 
of the accused who has been acquitted 
by the Sessions Judge and against whom 


the Government has filed an appeal. 
According to the approver Tukaram 
this accused was one of the four who 
did not enter the room but remained in 
the angan when the murder was com- 
mitted. As in the case of accused 2 
and 3 there is also no independent evi- 
dence beyond that of the approver and 
the confessional statements of accused 7 
and 8 against this accused. Eor the rea- 
sons already given in the case of ac- 
cused 2 and 3, I also hold, though for 
reasons different from those given by 
the learned Sessions Judge, that this 
adbusod is not guilty of the offence 
charged against him. I would, there- 
fore, uphold his acquittal and dismiss 
the Government ai)peal against him. 

Bajya accused 5. — This accused in 
his statement before the Committing 
Magistrate as well as before the Ses- 
sions Judge has confessed to his having 
been a party to tho conspiracy engineer- 
ed by accused 1 to kill Shiamrao and 
also to his havinglaccompanied the other 
conspirators to the scene of murder and 
to the part taken by himself as deposed 
to by tho approver Tukaram. But he 
also stated that he joined the conspiracy 
because of the threat of death admini- 
stered to him by accused 1. In the first 
place even assuming the story of this 
accused as regards compulsion to be 
true which, however, is not the case be- 
cause there is no evidence to support it, 
his case does not come within the pur- 
view of S. 94,1. P, C., which declares 
that nothing is an offence which is dona 
by a person under circumstances of com- 
pulsion specified therein. The very 
opening words of the section exclude 
“murder” from its operation. Disagree- 
ing with the learned Sessions Judge 
I set aside the acquittal of this accused 
and convict him of murder. As he was 
a mere hireling on his own admission 
and took no important part in the actuB4 
murder, I sentence him to traifisportatipii 
for life. ^ 

Keoli accused 6.— The eyidenop of 
the approver Tukaram finds ample cor- 
roboration in the statement made by 
this accused before , the Committing 
Magistrate (Ex. p. 37) alth^gb he 
tracted the same before the* Court pf 
Sessions. Tukaram the approver, m&r 
Guru (P. W. 18^ prove that ' 
month and a half before the 
deceased Bhiainrao not agrPef^ 
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the large amount of debt dtie by the 
father of this accused by easy instal- 
ments. It is also proved thal Arts. 0-2, 
p.2 and Q-2 belonging to the deceased 
were found tied up in Art, N-2 a piece 
of angobha belonging to this accused. 
Art. W-2 a portion of Art, N-2 was also 
dug out from a portion of the field by 
this accused. All this evidence is suffi- 
cient to hold this accused guilty of the 
offence of murder and I accordingly up- 
hold his conviction. This accused also 
took a very leading part in the crime 
and he gave a blow with an axe on the 
buttock of the deceased apparently out 
of sheer spite because the fatal blows 
were already given by accused 1. It 
was at his suggestion that after having 
come out of the house after committing 
the murder that the whole gang went 
back into the house and committed 
theft. Under these circumstances this 
accused was rightly sentenced to death 
and I confirm the said sentence. 

Ganpat accused 7. — Besides his con- 
fession (Ex. p. 27) there are his own 
statements both in the committing 
Magistrate's Court and the Sessions 
Court that he agreed to join in the con- 
spiracy to kill Shiamrao at the instance 
of Eeoli accused for a consideration of 
Bs. 100., that be did go to the place in 
pursuance of the conspiracy and was 
one of those who took their stand in 
the angan. The approver Tukaram also 
does not assign to this accused any other 
part in the affair than what is already 
admitted by him. Disagreeing with 
i^be Sessions Judge I set aside his ac- 
quittal and convict this accused of 
murder and sentence him to transporta- 
tion for life. 

'Patiram accused 8, — The case of 
this accused is exactly like that of Gan- 
pat accused 7 with the only diffe- 
rence that in bis statement before the 
Sessions J^djge be pleads compulsion. 
For the reasons given in the case of 
Bajya, accused 5, the plea of compulsion 
even if proved cannot be availed of by 
this accused. I accordingly convict 
him of mnrder and Sentence him to 
tranB|prtatipn for life at be wae 
merely Uj hireling and took no active 
part in themurd^* 

A ve^ inge^cibos argument vraiB ad* 
vanoed by Mr* Susam to tfie mU: 
feet that in the e^e of three of fifto 


Shiamrao war* estr t Ifished, because the* 
evidence of the approver and their own 
admissions went to show that they had 
only agreed to accompany the princi- 
pal conspirators to the scene merely to 
stand as spectators without any part be- 
ing assigned to them in the carrying out 
of the proposed murder. This argument 
requires no very serious consideration. 
An effective reply to it is to be found? 
by holding these accused guilty under 
S 114, 1. P. C., read with B. 302 ibid^ 
for it was not disputed * that their ad- 
mitted participation in the affair 
brought them within the four corners, 
of the definition of abettors within the- 
meaning of S. 107 ibid. They could 
also be hold guilty under S. 34 read 
with 8. 302, 1. P. C. Barendra Kumar 
Ghose V. Emperor (15). 

This dis])ose8 of all the gases so 
far as the offence of murder under S. 
302, 1. P. C., is concerned. As to the 
offence of dacoity under S. 395, I.. 
P. C., I hold that on the evidence 
on record which I will discusg, later on 
and on the findings of the learned 
Sessions Judge this offence has not 
been established. 

In para. 8 of bis judgment the* Ses- 
sions Judge states as follows : 

**Tbi8 is not a case in which murder was 
committed in progress of or in pursuance of 
the commission of dacoity as for instance for 
effecting a safe retreat. What the approver 
has stated is that the in'iention was that 
Shiamrao should be murdered that the accused! 
persons left the house after that purpose was 
accomplished and that they came back to the 
room to commit dacoity partly because Keoli 
wanted to remove the bond on which he was 
liable to pay a debt and partly because it was 
believed that the crime would be supposed to. 
be the work not of any of the villagers but of 
those who did not belong to the village. Ik 
may be noted here that Keoli in his state- 
ment before the Committing Magiattate, baa 
stated that Shiamrao was not attacked while 
he was on his way to the ghana because it 
was apprehended that he might manage to 
escape.” 

This conclusion of the learned Ses- 
sions Judge is perfectly warranted by 
the evidence on record and the proved 
circumstances of the case. The very 
fact that the prosecution was started! 
for kwo separate offences of murder (B. 
302, 1. P. C., and dacoity (8. 39$, I* P- 
0,), and not under S. 396, 1. P. 0., itself 
Indicates that ^murder was absolutely 
tojiicoppected with the theft committe d 

IIW a lg7«6V I. 

A. SOfP.OA 
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by the murderers lafter commission of 
the murder. The learned Government 
Advocate relied on the followinj, passage 
appearing at p. 37 of the record in the 
cross-examination of the approver Tuka- 
ram to show that the original conspi- 
racy was to commit dacoity as well and 
that the conviction under S. 396, I. P. 
0., was therefore, warranted : 

**On Friday Daulat said that he would kill 
Shiamrao. Ho said' that ho would kill also 
Shiamrao’s wife, child and oven servants. 
Some of us then said that to that extent we 
must not go and that only Shiamrao should be 
killed and his property should be looted. None 
of these that wero present said that he would 
not kill Shiamrao.*’ 

It will be seen that the statement in 
the above quotation is very vague and 
indefinite because it does not say that 
all the conspirators agreed to the sug- 
gestion of murder and loot. The above 
statement is also not corroborated by 
any other evidence on the record. More- 
over just a little later after the afore- 
said statement was made the approver 
also stated as follows : 

"Ifa wal^when the police said after the mur- 
der that he has joined in order to take, posses 
sion of the bond that 1 camo to know that he 
had joined for that purpose.** 

The fact that after the murder was 
committed all the conspirators came 
out of the house with the idea of dis- 
persing but re-entered the house at the 
suggestion of Keoli accused to commit 
theft and thus create evidence that the 
crime was committed by people living 
outside the village itself shows that 
dacoity was not thought of at all by the 
conspirators in the first instance and 
that their sole object was only to mur- 
der Shiamrao. If it were otherwise it 
has not been explained why they did 
not set about ransacking the safe and 
other contents of the house soon after 
Shiamrao had been killed. There is no 
suggestion that they had to leave the 
room and the house because the inmates 
of the house had been aroused from 
sleep and bad pursued them. 

Under S. 390, 1. P. 0., theft is “rob- 
bery" if in order to the committing of 
the theft, or in carrying agvay property 
obtained by the theft, the offender for 
that end voluntarily causes or attempts 
to cause to any person death or hurt 
etc. Under S, 391, L P^C., when five or 
more persons commit robbery it becomes 
dacoity. The essence of the offence is 
the inflicting of hurt in order to the com- 
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mitting of th. ft. Hurt ii.de er dent of 
theft does not amount to robbery. On 
the evidence in the present case Shiam- 
rao was already killed before the per- 
sons responsible lor his murder re-ente- 
red the bouse and rifled it of some of its 
contents on the suggestion of Keoli ac- 
cused with a definite end in view. Dis- 
agreeing then with the Sessions Judge 
1 hold that the offence of dacoity under 
S. 396, 1. P. C., has not been proved in 
this case, but that those who took part 
in the theft are liable to be convicted 
only under S. 379, 1. P. C. On the evi- 
dence on record I find all the accused 
whom I have held guilty under S. 302, 
I. P. C., also guilty under S. 379, 
I. P. C., and I sentence each of them to 
rigorous imprisonment for one year, 
the sentences in each case to run con- 
currently. 

The net result of the decision is as 
under : 

For the net result see statement at p. 312. 

The accused Nos. 4, 5, 7 and 8, who 
bad a'ppeared personally at the bearing 
of the appeals in this Court, have been 
bound over to appear before the District 
Magistrate, Betul to hear the result. 
When they so appear Nos. 5, 7 and 8 
will surrender themselves and undergo 
the sentence passed against them. 

Staples, A. J. C. — I have read the 
opinion of Subbedar, A. J. G,, with 
whom 1 heard these appeals, and, while 
agreeing with him that the conviction 
of Daulat and Keoli under S. 302, 
I. P. C., should be maintained and the 
sentences of death confirmed, that the 
appeals preferred by the Local Govern- 
ment as regards Bajya, Ganpat and 
Patiram should be allowed and that the 
acquittals of these persons by the Ses- 
sions Judge should be set aside and they 
should be convicted under S. 302, 
I. P. G., and sentenced to transportation 
for life. I would disagree with his view 
that the convictions of Hiraji and Iieh- 
ram son of Sakia should be set aside an4 
am of opinion that the oonviotion of 
these two appellants also under S. ,303 
should be maintained. I am further of 
opinion that the appeal of the Local 
Government as regards Behram son of 
Gangu should also bo allowed and hie 
acquittal should be set aside and he too 
should be oonViiebed under Si 
As regards the question of the 
tion under 8. 898j 1. vt 
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/ agree with the opinion expressed by accused!,' it should nc^t be considered ne- 
Subhedar, A. J. C., that the conviction cessary that his story should be corro- 
should be under S. 379, 1. P. C,, only. borated as regards the identity of the re- 
As regards the three persons Hiraji. maining accused unless there are rea- 
Lehram son of Sakia and Lehram son of sons for believing that the approver has 
Gangu, Subhedar, A. J. C*, following named those other accused on account 
Bex V. Baskerville (6) as interpreted by of personal spite or for some other 
Eotval, A. J. 0., in Kisan Baghuji v. reason. 

Emperor (13) has hold that there has The rules as regards the corroboration 
been no corroboration of the approver’s of an approver’s testimony should not 
story as regards the identity of those be interpreted too mechanically, and 
persons and that, therefore, they should where there has been a general corro- 
be acquitted. It is true that in Bex v. boration of the approver’s story the rest 
Baskerville (6) it has been held that an of the story sliould, as a rule, be, I 
approver’s story should be corroboratielti think, accepted unless it can bo shown 
not only as regards the facts of the case to be false or there are good I’easons for 
but also as regards the identity of the disbelieving it. The repol test of the 
accused, but it may be noted’ that in evidence of an approver, as indeed of 


No. 

KaTue 

of 

accused. 

1 

Offence. 

Result. 

Sentence. 

i 

j Remarks. 

1 

1 

Daulat 

S. 302 I.P.O. ... 

convicted 

...| Death and 

Or. A. No. 28/29 dismissed. 


II 

S. 379 

•I 

ti 

...j one year B. T, 

1 

2 

Hiraji 

S. 302 


acquitted 

...! 

1 Or. A. No. 29/29 allowed. 


II 

S. 379 

M 

II 

...i ... 


S 

Lehram son of 

S. 302 

»> 

If 

...! 

Cr. A. No. 30/20* >• 


Sakia. 




1 

1 



II 

S. 379 

»» 

M 



4 

Lehram son of 

S. 302 

•1 

11 


Cr. A. No. 52/29 dismissed. 


Gangu. 




! 

j < 


It 

S. 879 

•* 

If 



5 

Eajya 

S. 302 

** 

convicted 

...[transportation 

i Or. A. No. 51/29 allowed. 






for life. 

1 

i 

II 

S. 379 

>» 

>1 

... one year R, I. 

1 

6 

Keoli 

S. 302 

” ...| 

II 

... death 

j Cr. A. No. 31/29 dismissed. 


II 

S. 379 

»♦ ...I 

II 

... one year R. I. 


7 

Ganpat 

S. S02 

»» ...! 

*1 

...itransportation 

1 Cr. A. No. 53/29 allowed. 




i 


j for life. j 



II 

S. 379 

11 

If 

...i one year R. I, | 


8 

Patiram 

S. 302 

! 

II ...1 

II 

...[transportation < 

‘ Cr. A. No. 54/29 »» 




! 


j for life. j 



H 

S. 379 

” ...i 

n 

one year R. I. ! 



that caise there was only one accused any other evidence, is whether it has 
and T think it is straining the rule as been believed or not, and when it has 
laid down in that case too far to say, as been corroborated on many points and 
JKotval,, A. J. C., appears to hold in has not been shown to be false in any 
^isan Baghuji v. Emperor (13) that particular it should, I think, be accep- 
wbere there are several accused there ted ; and when once it has been accep- 
must be corroboration of the approver’s tod as a whole, corroboration as regards 
story as regards each one of them. To the identity of each of several accused 
hold so would be, I think ’ tantamount should nob be demanded. This, I think, 
to holding that the approver’s story is the view which has been taken in' 
must be corroborated in every detail, Oovinda v. Emveror (1) and in Queen 
which view has been expressly dissen- Empress v. (^obardhau (16), which has 
^ txfm in Beg V. (10) which been followed therein. Bach case, 

jbas beisn cited by Kobval , A. J* di, in moreover, must be decided on jits own 
\Kisan Baghuji y. Emperor (13), 1 am facts, and in the present case I am of 
of opinidn^thafe. wberb ^hejre.ure ,saV€^ opinion that the evideni (^0 of : the ap- 
^Wcused and ths';sitory apprbybr Tukaradf has been very fuUy 

ihas beeia'oon&rjhcjiipn many ' points ’corroborated. 

Ias,ragards tW.i|eat|ty 'nf'<9aveM 





Tukaram has a vexy clfear and 

fi^Il story of the whole oocurrenca and 
his presence at the time of the. murder 
has been corroborated by the evidence 
Mt, Vofubai, the widow of the mur- 
dered man, Shiamrao. His evidence is 
further corroborated, as noted by Sub- 
hedar, A. J. 0., the confessions of two 
the accused and by the recovery of 
property which has been welUidenti- 
lied. As noted above, his statement has 
not, I think, boon shown to be false in 
any particular, and the allegations of 
enmity whicli have been put forward 
have not been substantiated or, at any 
rate, the grounds alleged for enmity 
seem rather slight. Tiiese facts will, 
I think, completely do away with any 
suspicion that might attach to Tuka- 
ram’s evidence on account of the facts 
noted in paras. 11 and 12 of Subhe- 
dar, A.M. C.’s opinion.. Ib would also 
bo borne in mind that Tukaram clearly 
admits his own presence and complicity 
in the offence and gives the detail that 
he was taken there to open the safe ad- 
ding thalf ho did open the safe which is 
•borne out by the statement of one of 
the other accused. 

Ai^othor point, I think, which* has to 
be borne in mind is that the confessing 
accused Ganpat and Patiram have given 

very full and clear account which 
agrees in practically every detail with 
tho story as told by Tukaram. It is 
■true that such confessions cannot be, 
‘Strictly speaking, corroboration of the 
Uipprovor’s ovideneo as noted by Suhhe- 
-dar, A. J. C., in para. 15 of his opinion; 
!but on the other hand, those confessions 
,!cannot bo disregarded altogether and as 


jthe accused in making those eonfessioii.s 
jimplicate themselves they may, and, in 
jfact, should, betaken into consideration 
'according to S. 30, Evidence Act. In 
\Govhida v. Emperor (l) confessions of 
jco-accused have been considered as evi- 
dence that can strengthen the evidence 


:of an accomplice and I am of opinion 
{that, at any rate, such evidence must be 
itaken into consideration and cannot be 


'brushed aside merely as ^tainted evi- 
:dence. In the present ease, as noted 
above, there is a particularly consistent 
•story told both by Tukaram and these 
two accused Ganpat and Patiram. I 
would, in particular, %ote that as re- 
gards the two appellants Hiraii and 
liOhram son of Sakia, they all agree 


that they were two of the four men 
who entered the^room in which SJiiam- 
rao was sleeping, while tho remaining 
accused stood outside. They all agree 
that it was Daulat who struck 
Shiamrao with his axe and that 
Keoli gave one blow later. They all 
agree that it was Lehram son 
Sakia who opened the tatta and again 
they all agree that it was Keoli who 
brought tho key from Sliiamrao's per- 
son and gave in to Tukaram who opened 
the safe. It has not been shown, nor 
has it oven been suggested, that there 
has been any agreement among these 
three jjorsons Tukaram, Ganpat and 
Patiram, to toll a concerted story, and 
the fact, then that they to tell such a 
particularly clear and consistent story 
must, 1 think, carry great weight. As 
regards L(3]irara son of Gangn, Tukaram 
and both accused Ganpat and Patiram 
agree that ho was in the party and 
ho was one of those vvho stayed out- 
side, and I see no reason why the evi- 
dence should not be believed as regards 
this accused also. 

Then, too, I think, such corrobora- 
tion may be circumstantial, and Kotval, 
A. J. C. in Kisati Raqhuji v. Emperor (13) 
has hold this at p. 66 {of 6 N. L. J.). Now 
in tlio present case from the evidence 
of Tukaram it appears that Shiamrao 
had obtained a decree against Hiraji 
live or six montlis ago, that in a crimi- 
nal case against Shiamrao, Hiraji .had 
given evidence against him and that 
Lehram 8 (son of Sakia) wife had beaten 
Shiamrao s son and they were on bad 
terms. It also appears that in a case 
filed by a Gond against Shiamrao, Leh- 
ram son of Gangu had given evidence 
against him and that half of Lahram’s 
sister’s field had passed to Shiamrao in 
satisfaction of a debt. Thera is thus^ *^ 
at any rate, some evidence on record to 
show that Hiraji and Lehram son of 
Gangu were on bad terms with Shiam-!, 
rao, whilst the other Leiirara is Iliraji’s , 
brother. As regards any motive for 
Tukaram implicating these persons 
falsely, there is, I think, as stated 
above, no sufficient evidence, be- 

fore the Committing Magistrate, slated 
on examination that,Tuka.i;a!li was tell- 
ing lies through enmity, that he UpA, 
taken a wife Eidbora arid had 

been fined Bs. 2o"by the pa«eha8;%^ 
there was ^nmity on that ; ground 'SSnad 
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also beer use be had given evidence 
against Tukaram’s brother on*’ji bond 
and had also given evidence according 
to which the bouse of. one Sirju Tell 
had been released from attachment 
effected by Tukaram. Lehram son of 
Bakia stated that Tukaram unneces- 
sarily mentioned his name because he 
had abused him on being asked to make 
an admission and quarrels took place 
at times over a field. Lehram son of 
Gangu has stated that Tukaram impli- 
cated him through enmity because be 
refused to give false evidence in a case 
against Tukaram's brother ahd becarfSe 
he did not depose in favour of Tukaram 
in another case in which Tukaram had 
been beaten. He has admitted that 
that case was some five or six years 
ago. He has added that he did not 
prepare a cart for Guru some two years 
ago and that there was also a quanel 
about that. Before the Sessions Judge 
Biraji has simply stated on this point 
that Sbiamrao had abtained a decree 
against him and so they, presumably 
the prosecution witnesses, spoke against 
him. 

He has added that there was. no 
enmity between him and Sbiamrao. 
Lehram son of Sakia simply stated that 
Tukaram deposed against him on ac- 
count of previous enmity, while Leh- 
ram son of Gangu stated that Tukaram 
gave evidence against him because be 
was tutored by police and on account 
of previous enmity. No evidence has 
led in support of their statements but 
Tukaram has been cross-examined on 
this point. In cross-examination he 
stated that HirAji and bis brother Leh- 
ram are distant cousins, that they 
owned separate houses and cultivated 
land separately. He has admitted that 
in a criminal case Hiraji gave evidence 
against Bbiamrao and his (Tukaram’s) 
brother Bhaurao about a year ago and 
that in connexion with the execution of 
his decree agaitist a Oond Teli Hiraji 
gave evidence against him and the ob- 
jection of one Sirjxt was allowed. He 
has denied that there was any dispute 
between him and Hiraji And Lehram 
aboni any field or right of way* I can 
find no atatemeiit in Tqkaram’s ot^ss* 
examination to %ar out the all^Won 
of enmity as rf Hoards '^LiiFbram son of 
Gangu, and 1 opinion that th# 

admitted facts as regards Hiraji 


his brother Lehram are quite insuffi* 
cient to show any such enmity aa 
would be likely to cause Tukaram to* 
give false evidence against him on a- 
murder charge. Further, no reason 
whatever has been shown why the two 
accused Ganpat and Fatiram should 
wish to make false statements against 
Hiraji and the two Lehrams, nor has 
any enmity -even been alleged. 

I am of opinion, then that, as the- 
case stands, in view of the corrobora- 
tion ol the approver’s story on so many 
points and as regards the identity of 
several of the accused and in view of' 
the agreement between his story and 
the confessions made by two accused 
Ganpat and Fatiram. Tukaram's evi- 
dence must be accepted as against 
Hiraji, his brother Lehram and Lehranr 
son of Gangu also. 1 do not, however^, 
think that the sentence of death as re- 
gards Hiraji and Lebram son of Sakia^ 
should be confirmed. It is true that it- 
has been shown that these two did 
enter the room at the time of Jtho mur- 
der with Daulafc and Keoli, whilst the» 
others remained outside, but it has not- 
been shown that they stiuck any blow^ 
and I am of opinion that the lessen sen- 
tence only of transportation for life- 
should be imposed. As regards Lehram* 
son of Gangu, the approver as well as- 
the confessing accused Ganpat and Fati- 
ram all agree that be remained outside 
and be also should be sentenced to* 
transportation for life. I would agree* 
with the sentence of rigorous imprison- 
ment for one year which has been sug- 
gested by Subhedar, A. J. G., for the* 
offence under S. 379, I. F. C., andS 
would add that that sentence sbouldl 
be passed upon Hiraji and the two Leh- 
rams also as well as the other appel- 
lan.ts. 

On account of difference the case 
came before another Judge who deli- 
vered the following judgment. 

Jackson. A. J. C. — Nine persons- 
were tried by the Sessions Judge,. 
Hosbangabad, for the offences punisha- 
ble under 802 and 896, I. P. C. 
Four only were convicted and sentenced 
to death for the offence of mq^der andf 
to transportation for life for tHe offenoo* 
of dacoity. The Local Government* 
kas appealed against the acquittal of 
lour of the accused, and the Jottr con- 
victed have also appealed. As regards 
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two of the accused •convicted and one 
of the persons in respect of whom the 
Local Government has preferred an ap- 
peal the Bench which .originally heard 
the case has differed. Subhedar, A. 
J. G. is in favour of setting aside the 
convictions of Hiraji and his brother 
Lehram, sons of Sakia, and of disallow- 
ing the appeal by the Local Govern- 
ment as regards Lehram, son of Gangu. 
Their cases have consequently been 
referred to me for decision. 

The point taken on behalf of the 
three persons with whom I am con- 
cerned is that the evidence against 
them is that of an uncorroborated ap- 
prover Tukaram. and the first ques- 
tion I have to consider is whether there 
is no corroboration of his evidence. 
jSubhedar, A. J. C., has held that the 
confessions of two co-accused are no 
jeorroborotion of Tukaram and that the 
corroboration that there undoubtedly 
is of Tukaram’s evidence as regards 
other accused is no corroboration of his 
evidencqjis regards the three persons 
whose cases 1 am now considering. 
His opinion is based mainly on the 
judgment of Lord Beading, L. C. J., 
in Rex v. Baskerville (6). Staples, A. 
J. C., would distinguish that case on 
the ground that there was only one ac- 
cused person in it but I do not think 
that the distinction is a sound one. It 
seems to me that an approver’s story, 
|to be corroborated as regards a parti- 
cular accused, must be corroborated on 
some point which implicates that ac- 
jeused. It is not necessary that it should 
be corroborated on all points relating 
to him, but there must be some guran- 
tee that his evidence is true as regards 
that particular accused. That is the 
view that has been taken by a Bench 
of this Court in Oovinda v. Emperor (1) 
in which the following pronouncement 
has been made : 

** We are in agreement with the view that 
80 long as there is no corroboration by in- 
dependent evidence regarding a partioular ac- 
otised, th^ evidence may be'termed uncorrobo- 
rated evidence of accomplices. '* 

I am of opinion that tha evidence of 
iTukaram may be regarded as uncorro- 
borated evidence of an accomplice and 
may be rejected if the Court thinks fit 
to apply the rule stat^ in ill. (b) to 
|S. 114, Evidence Act, that an accom- 
plice is unworthy 'of credit unless he is 
corroborated in material particulars. It 


has been stated by Subhedar, A. J. C., 
in para. 8 of his opinion that this rulej' 
has become a rule of practice of so 
universal application that it has now 
almost acquired the force of law. Even 
BO, there may still be cases in which 
the rule should not be applied, S. 133, | 
Evidence Act, bas not been repealed and 
cannot be entirely nullified by judicial 
decisions. The question arising in 
every case where the uncorroborated 
evidence of an accomplice has to be 
considered is whether it can be be- 
lieved or not. In the present case the 
decision by a Bench of this Court to 
which I have already referred is directly 
applicable. Immediately after the words 
that I have quoted above comes the 
following sentence : 

** but when the » evidence strengthend by 
corroboration of other parts of the story, 
by evidence of several accomplices or by 
confessions of co-accusad, the question whe- 
ther the maxim should still apply must receive 
careful consideration. ” 

As pointed out by Staples, A. J. C.,. 
Thukaram’s evidence has been corrobo- 
rated ' as against other accused thaiv 
Hiraji and the two Lehrams, and hasi 
nowhere been shown to be false. It ag- 
rees in all important particulars with 
the confessions made by two of the ac- 
cused, Ganpat and Pabiram. It also 
agrees with the statements made by two- 
other accused, Bajya and Eeoli, in 
their examination, though there is no 
confession by these accused formally re- 
corded by a Magistrate prior to the 
trial. No reference to Bajya or Keolr 
has been made by either of the learned 
Judges, possibly by reason of the deci- 
sion in Mahadeo Prasad v. Emperor (17),- 
which makes S. 30, Evidence Act, inap- 
plicable to a case in which the confes- 
sion of the accomplice appears in his* 
examination in the trial. That ruling, 
would not apply in the present case, as* 
Bajya’s and Keoli’s confessions wero 
made in the first instance in the Oourt 
of the Committing Magistrate and not 
at the trial before the Sessions Judge* 

As regards Hiraji and the two Leh- 
rams, Tukaram’s evidence, read with the- 
confessions of the four co-accused, 
Bajya, Eeoli, Ganpat and Patiram». 
should, I think, be accepted as true.. 
Neither his evidence nor the confessions^ 
it seems to me, can be rejected * beoMSO 
they are self-exculpatory 4nd do nqit itn- 
(17) A. I. E. im All. 8223:45 AIL 828. , 
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plicate, the givers to the same extent as 
the other persons implicated by them. 
The pai'ticipatioa in the crime admitted 
by them is sufficient to make them fully 
Tesponsible for the crime. It is urged 
that Tukaram’s evidence should be re- 
jected, because after he had been re- 
imanded to jail custody, he was retaken 
into police custody on 13fch November 
1928, for the purpose of having his con- 
fession recorded, but the confession was 
tnot recorded until 5th Deoembor 1928. 
I do not consider that this is a good 
ground for rejecting his evidence. I can- 
not hnd that any question was put to 
Tukaram or the Circle Inspector Dila- 
war Husain (P. W. No. 13) or the Sub- 
Inspector Shiamrao IP. W. No. 17) as to 
the reasons for the delay in recording 
Thukaram's confession. I find also from 
the evidence of the Circle Inspector that 
Tukfiram was not taken back into police 
<;ustody for the purpose of getting a 
confession recorded. The object, accord- 
ing to that witness, was lo get Tukaram 
to show where property stolen from the 
deceased was concealed and generally 
to^et information to assist the police in 
their investigation. 

Another point on which it is sought 
to discredit the prosecution case is that 
one Bapu, the brother of 'the deceased, 
has not been prosecuted although the 
deceased’s wife Venubai (P. W. No. 5) 
when she was awakened by the offen- 
ders in the commission of their crime 
had thought that she recognized Tuka- 
ram and Bapu. But as regards Bapu her 
statement is only this: 

. 'T had a faint suspicion that one of those 
persons was my husband’s brother Bapu;" 

and obviously on such a statement there 
is no reason to support that there is any- 
thing wrong in the fact that Bapu has 
not been prosecuted. Nor in the circum- 
'stances can 1 attach any importance to 
the fact that the first information re- 
port does nob mention the names of 
Hiraji and the two Lehrams. That re- 
port was made by the Kofcwal who 
states in it that ho personally does not 
know And how many the thieves were* 
It is urged that the motive on the part 
of the Accused persons w'hose cases I apa 
< onsidering was insnfficieilt. But in suffi- 
ciency orifiotive is not itself .a 
for rejecting eyid^nce, pthorwise consif , 
dered trnstwo*l^hy.. There was some 
motive and the Ai l have 


is sufficient to prove the case against 
Hiraji and his brother, Ldhrami and 
Lehram son of Gangu. 

For the above reasons I agree with 
the view of Staples, A. J. 0., that .the 
convictions of Hiraji and bis brother 
Lehram should be maintained and that 
the appeal of the Government in respect 
of Lehram son of Gangu should be al- 
lowed and that he should be convicted 
of an offence punishable under S. 302, 
I. P. C., as also of an offence punishable 
under S. 379. The Bench has hold that 
the second offence committed was of 
theft and not dacoity. 

p.n./r.k. Order accordinglij. 
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Bageshioar — Accused— Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 399 of 1929, De- 
cided on 16th January 1930, against order 
of Dist. Magistrate, Raipur, &/- 11th 
October 1929 in Grim. Misc. Case No. 2 
of 1929. 

(a) Criminal Trial — Evidence — Want of 
interest in prosecution does not by itself 
stamp evidence of witness with truth — Evi- 
dence must be suck as to carry conviction of 
truth to prudent man. 

It is an olementary principle in the adminis- 
tration of criminal justice that want of inter- 
est in the prosecution doos not by itself stamp 
the evidence of a witness with truth. The 
weight to be attached to the testimony of a 
witness depends in a large measure upon vari- 
ous considerations, o. g., if on the face of it the 
evidence is so much in consonance with proba- 
bilities and consistent with other evidence, 
and generally so fits in with the material de- 
tails of the case for the prosecution as to carry 
conviction of truth to a prudent mind. If 
these elements are wanting in the testimony of 
a witness, however independent he may be, his 
evidence is worthless and should nob be relied 
on in the denision of criminal cases where pur- 
suasion of guilt must amount to a moral cer- 
tainty. ,[P 317 C 2; P 818 0 1] 

(b) Criminal P. C., S. 203 — Serious dis- 
crepancies existing in important eyo-wit- 
nesses — Trying Magistrate is right in dit- 
miising complaint — In sucb case District 
MngUirate has no power to interfere, with 
order of dischaVge, under S. 436. 

Where there are serious discrepanciee exist- 
ing ixi the evidence of the import anb£^ye wit - 
for the prosecution it ia.. perfeofiy with- 
in the trying Magistrate’s competentfo to dis- 
bolieve these witnesibs and hold that t acre was 
, 1 ^ facie case as against the accused and 

t<h V Magistrate has, therefore^uo power 

is* dSe to interfere with the order of dis- 
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charge which is baaed on a careful appreoiatfou 
cf the evidence on record ; 8 A, L. /. 45, 

• [P 818 0 23 

(c) Criminal P. C., S. 436 — Not mitappra- 
ciation of evidence, but irregularity or ille-f 
gality in proceedings should be considered 
by the District Magistrate in^ setting aside 
order of discharge. 

Even misapprociation of the evidence by the 
trying Magistrate will not in law justify the 
District Magistrate in setting aside the order 
of discharge which can only be done if there is 
either irregularity or illogalitiy in the proceed- 
ings : 81 Mad. 133 ; 18 A.L^J. 1135 and A. I R. 
1926 Nag. 117, Eel on. [P 318 C 2] 

S, C. Dutt Chaicdlfury — for Accused. 
Order. — The facts leading to this ap- 
plication for revision are briefly as fol- 
lows : 

The applicant, Bageshwar Bania, is a 
driver of the taxi car No. 6262. It was 
alleged that on the afternoon of 25th 
February last, while taking his car on 
the Raipur Arang road, the applicant 
knocked .down Kejana, a seven years old 
gi’andson of Mt. Ramkuar (P. W. 3), on 
the road in front of the octroi outpost 
and caused his death The map of the 
scone of the accident is filed as Ex, P-6. 
After in^j;gstig.ition the applicant was 
challaned by the police for an offence 
under S, 304(A), I. P. C., before Mr. G. 
P. Pande, Magistrate First Class, Rai- 
pur, for having caused the death of the 
boy by rash and negligent driving. 

Fifteen witnesses were examined for 
the prosecution at considerable length 
and the trial lasted for nearly six 
months. In a very elaborate judgment 
extending over seven closely written 
foolscap sheets the learned trying Ma- 
gistrate carefully analysed and critically 
discussed the whole of the evidence and 
came to the conclusion that it failed to 
establish the identity of the apifiicant 
with the driver of the car which caused 
the death of the boy. An order of dis- 
charge was accordingly recorded in 
favour of the applicant. 

On examining the record of the case 
suo motu the District Magistrate, Rai- 
pur, set aside the order of discharge and 
ordered further inquiry into the case 
under S. 436, Criminal P. 0., by another 
Magistrate, Mr. Muniruddin. It is 
against this order that the, present ap- 
plication for revision is filed. 

As I understand the District Magis- 
trate's order he held the trial to be de- 
fective in two respects 
(1) l^hat the tirying Magistrate did not 
visit the scene of the ofifence which led 


to his misappreciation of the evidence of 
Pitarafaer (P. W, 6) and Sheikh Lai (P.. 
W. 6), and (2) that the trying Magistrate 
did not examine the investigating officer 
at length. 

After examining the record carefully 
and hearing the learned pleader for the 
applicant, I am quite clear that the order 
of the District Magistrate is erroneous 
both on law and facts and should he sot 
aside. It reads more like a special plead- 
ing for the prosecution than a balanced, 
judicial pronouncement. 

There is no sense in the District Magis- 
trate’s suggestion that the visit to the* 
scene of the accident by the trying Ma- 
gistrate would have either enhanced the 
worth of the evidence of Pitamber (P. W.. 
6) and Sheikh Lai (P W. 6), or explained 
away the flagrant discrepancies between 
their testimony inter so and that of Mt, 
Ramkuar (P. \Y. 3) on several material 
points in the case which are detailed by 
the trying Magistrate in liis judgment. 
The learned District Magistrate should 
not have imported his own personal 
knowledge into his judicial order and 
built a tlioory of his own that because 
the outhouses of these witnesses (Pitam- 
ber and Sheikh Lai) : 

“are not only cloise to tlio road but turn jn to- 
wards the road at such an angle that both 
Sheikh Lai and Pitamber should have been 
able to S99 Bageshwar clearly,” 

because both these witnesses positively 
stated in their evidence that tlicy could 
and did see the applicant only on reach- 
ing the road where the accident took 
place and not from the outhouses whero^ 
they lived. 

The learned District Magistrate is evi- 
dently wrong in starting with a precon; 
ceived notion that because Pitamber and' 
Sheikh Lai are independent witnesses, 
and have no “interest in securing Ba- 
geshwar’s conviction” they have no rea-i. 
son to depose falsely against him. It is ' 
an elementary principle in the adminis- 
tration of criminal justice that want .of*, 
interest in the prosecution does not by ‘ 
itself stamp the evidence of a witness 
with truth. The weight whioh is to be 
attached to the testimony of, a witness! 
depends in a large measure upon various) 
considerations, e. g., if on tbe face of itj 
his evidence is so much in oonsonauice 
with probabilities and consisteni^ With 
other evidence, and generally so fifce in] 



^^18 Bagbshwab 7. Empebob (Subhedar, AJ,0.} 1930 

H^ith the material details of the ease for . the Disl^rict Magistrate for offering the 


the prosecution as to carry conviction of 
! truth to a prudent mind. If these ele- 
ments are wanting in the testimony of a 
witness, however independent he may 
be, his evidence is worthless and should 
not be relied on in the decision of cri- 
minal cases where persuasion of guilt 
must amount to a moral certainty. 

Neither is the District Magistrate 
justified in offering an explanation of his 
‘Own creation in para. 6 of his order in 
the matter of the evidence of Mt. Ram- 
kuar (P. W. 3). The learned District 
^Magistrate states that : 

'**in her etatemeat; to the police ahe had said 
that the car struck the tree immediately after 
the boy was knocked down.” 

The inference suggested is that her 
memory failed her when Mt. Bamkuar 
deposed before the Court that she did 
not notice the car striking the tree. 

Since no extract of Mt. Ramkuar’s 
4illeged statement from the police diary 
is filed on the record, nor was the al- 
leged statement put to her in the course 
^f her examination as a witness, the 
learned District Magistrate clearly erred 
in law in relying upon it for the pur- 
pose of explaining away a very material 
discrepancy between her evidence and 
'that of the other two eyewitnesses for 
the prosecution, viz., Pitamber (P W. 5) 
.and Sheikh Lai (P. W. 6). Moreover, 
'iti the absence of the police diary be- 
fore me I have no means to verify if 
Mt. Ramkuar had even made such a 
statement to the police. 

Bat if the District Magistrate has 
relied upon the first information report, 
Ex. P-1,, I can only say that he has 
misread that document because it is 
^•clearly stated therein that: 

inquiry ifc was known from Pitamber 
Dhobi that the driver was driving his car very 
last and that he could not stop it when the 
boy came in front and that he dashed it against 
a tree and ran away.” 

The passage just quoted clearly shows 
that the information as to the car dash- 
Mng against a treq was convoyed to the 
police not by the woman, P.W. but by 
Pifcambei' (P.W. 6). 

The ;ii^t part of the suggestion by 
the IHifefict Magistrate, therefore, in 
' explaining awayAtbe admittedly serious 
discrepancies itt: the evidence of ,ihe 
aforesaid three, eyewitnesses Ibr \he 
,prosetii|tJon falls to the grbund. Neither 
>is there the slightest juetifieajiionv;lor 


other suggestion ig explanation of the 
said discrepancies that **Bome One has 
tmade ifc worth her while to lie.” 

Moreover, in the teeth of the unequi- 
vocal admission of Mt. Ramkuar that 
she could clearly see up to a distance of 
five yards and in the absence of any 
suggestion by her that she had failed tc 
observe or remember other details be- 
cause of her being unnerved on account 
of the sudden and unexpected death of 
her grandson; the learned District 
Magistrate, who had no occasion to exa- 
mine the woman personally, has appa- 
rently drawn upon his imagination in 
putting forward on her behalf certain 
excuses in para. 6 of his order in an 
attempt to reconcile her evidence with 
that of Pitamber (P. W. 5) and Sheikh 
Lai (P.W. 6). To say the least of it such 
a procedure on the part of the^ learned 
District Magistrate was unfair to the 
applicant besides being unwarranted in 
the exercise by him of the powers of 
revision under S. 436, Criminal P.C. 

In the face of the serious discrepan- 
cies existing in the evidence of the 
three imporcant eyewitnesses for the 
prosecution, viz., Mfc. Ramkuar (P.W. 3), 
Pitamber (P. W. 5) and Sheikh Lal^ 
(P.W.6), as noticed and rightly criticised! 
by the trying Magistrate in paras. 6 to 
12 of his well reasoned judgment, itl 
was perfectly within his competence to, 
disbelieve these witnesses and hold, as 
he did, that there was no prima facie 
case against the applicant, and the Dis- 
trict Magistrate had, therefore, no power 
under S. 436, Criminal P. 0., to inter- 
fere with the order of discharge which 
was based on a careful appreciation of 
the evidence on record: Chandan v. 
Kallu (1). Even misappreciation of the 
evidence by the trying Magistrate 
which is not made out in the present 
case would not in law have justified the 
District Magistrate in setting aside tbe| 
order of discharge which could only be 
dofie if there was either irregularity or! 
illegality in the proceedings: Lakshmu 
narasappa v. Venkatappa (2) and Bin- 
desri Dube Emperor (3), cited with 
approval by this Court in SheoGharan v. 
Emperor (4), (at p, 91 of 21 
^ ii) Ci9iir8A. Lrjr. 
li. 45. 

(2) U908] SI Mea. M.LX 57, 

3) [1020] 18 A.L..T. I, 0. m. 

4) A. I. H. im Nag. 117S521 88. 
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The depoeifiion of the investigating 
officer, Murlidhar flhoube (P. W. 2), is 
recorded at considerable length by the 
trying Magistrate at pp. 14 to 16 of the 
record. In para. 6 of his order, beyond 
indulging in bare platitudes on the 
value of the evidence of an investigating 
officer “for getting a frame work of the 
case” the learned District Magistrate 
has not stated in what respects the 
frame work got up in the present case 
from the examination of Murlidhar 
’{P. W. 2) was defective and how it has 
failed to “link up” the evidence of the 
•set of witnesses from Ranker with tne 
evidence of Raipur witnesses. It is, 
therefore, impossible for me to uphold 
the view of the learned District Magis- 
trate that the trial has been defective 
or incomplete on account of not examin- 
ing the investigating officer “at length.” 
I, therefore, hold that there was neither 
any illegality nor irregularity committed 
by the trying Magistrate in recording 
the deposition of the investigating 
officer which vitiated the order of dis- 
charge pji^sed by him. 

For the reasons given above I have 
no hesitation in holding that the deci- 
sion of the trying Magistrate in dis- 
charging the applicant was not only not 
perverse but absolutely correct, arrived 
at, as it was, after a full and complete 
inquiry and a careful consideration of 
the materials on record and probabili- 
ties of the case. I, therefore, set aside 
the order of the District Magistrate 
and restore that of the trying Magis- 
trate. 

V.S./R^K. Order set aside 
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Full Bench 

Boys, King and Skn, JJ. 

Emperor 

V. 

Eauver Sen and oilers— Opposite Par- 
ties. 

Criminal Misc. Case No. 384 of 1929, 
Decided ott 6th November 1929. 

sfc (a) Criminal P. C., S. 526 (6-a)— 
'Word$ *'any perion’* explained. 

The words “any person” in S. 526 (Ga) aro 
comprehensive enough to include (1) the 
-Crown or the liocal Governinent, (2) any private 
individual who has an interest in the subject 
matters ot the complaint, as also (8) all or an> 
one oi the acoused persons. [P 821 C 2] 


Pjt (b) Criminal P. C, S. j26* (6“®)”“ Ap« 
plication, for transfer rejected as being frivo- 
lous or vexatious— Government opposing ap- 
plication is entitled to recover costs from ap- 
plicants. 

Where an application for the transfer of a 
case has been made to the High Court and has 
been thrown out on the ground that it is frivol- 
ous or vexatious, the Local Government oppo- 
sing the application is entitled to recover its 
costs from the applicants. [F 822 0 

(c) Criminal P. C., S. 526 (6-a)— Rule that 
Crown neither pays nor receives costs is not 
without exceptions. 

There is not and there cannot be a cast iron 
rule that the Crown neither pays nor receives 
costs. Exceptions may be grafted upon tbis 
rule by local statute. The peculiar circum- 
cutastances of a case may also necessitate a de- 
parture from the said rule: Johnson v. Reg, 
(190i) A. C. 817, Rel. on.\ 86 Mad. 601, (P.C.), 
Ref. [P 322 C 2] 

(d) Criminal P. C., S. 250 — S. 250 is ap- 
plicable even to case of Crown — Obiter, 

Obiter . — There is nothing in the language of 
S. 250 to m-ikc that section non-applicable to 
the case of the Crown. [P 822 C 2] 

U. S. Bajpai — for the Crown. 

A, P. Pandey'-ioY the Opposite par- 
ties. 

Seii,J. — Kanver Sen, Ram Lai, Sat 
Narain, Gopal Krishua Consul, Kashi 
Ram, Madan, Kishanchand and Beliram, 
who, with two others, ai'e on their trial 
before a Magistrate of the First Class of 
Benares under S. 420, 1. P. C. applied to 
this Court under S. 526 (1), Criminal P. 
C. for the transfer of tho case to some 
other criminal Court of equal jurisdic- 
tion on the ground that a fair and im- 
partial trial could not be had in the 
Court where the case was pending. 

' The learned Government Advocate was 
instruced by the Local Government to 
oppose the ax)plication. The applicants 
were represented by counsel. The par- 
ties wore heard and the application 
was eventually dismissed on the ground 
that it was frivolous and vexatious. 

The learned Government Advocate 
moved this Court to exercise the XJOwer 
contained in the provision of S, 626 (6-a),^ 
Criminal P, C. On behalf of the Crown,* 
an affidavit was filed by Mohamma4 
Fariduddin, which showed that the costs 
incurred by the Local Government in 
opposing the application 'amounted to 
Rs. 585-1.6. 

It was not controverted that the ap- 
plication for transfer was^^ppposed by 
the Crown nor was it disputed that the 
costs claimed' had l^en reasonably in- 
curred by tho Crown in oonsequenOO of 
the application for transfer, ' 
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Two arguments appear fco haV'a been 
advanced on behalf of the applipants. 
It was argued that the wards “any por- 
!sod who has opposed the application'* 
in S. 626 (6a), Criminal P. C., are not of 
sufficient amplitude to include either 
the Crown or the Local Government 
having regard to the context of the en- 
tire section. It was further argued that 
S. 526, Criminal P. 0., must be taken to 
liave been founded upon the doctrine of 
the English Common Law according to 
which the Crown neither receives nor 
pays costs in criminal matters. 

Tho question which has been referred 
to this Bench for determination is: Dofes 
the word “person** in S. 626, 01. ^ 6 (a), 
Criminal P* C„ include the “Local 
Government?** If the answer to this 
qu'esfcion be in the negative there is an 
end of the matter and the case need not 
bo canvassed any further. If the answer 
to the question be in tho affirmative, tho 
consequence of our finding will be that 
wo must direct the applicants to jointly 
and severally pay a sum of Rs. 5d5-L-6 
to the Local Government being the costs 
of opposing the application for transfer, 
wffiich has already been adjudicated upon 
as frivolous and vexatious. 

Applications for transfer generally fall 
either under one or other of throe cate- 
gories. Cases do occur at times whioli 
fit in with the provisions of S. 626 (1), 
Oinminal P. 0. Justice demands that in 
such cases, this Court should be moved 
to step in and make an order of trans- 
fer. There may also be some cases not 
exactly on the border line but in which 
either the complainant or the accused 
person may be under a bona fide appre- 
hension that the trial was likely to be 
affected by either pre-possessions or pre- 
judices ors'the part of the tribunal hav- 
ing the seisin of the case but that in 
truth and in fact, his alarms were not 
justified and there were no sufficient or 
valid reasons to necessitate a transfer. 
The grounds for the application may 
have been insufficient and yet the applica- 
tion may well have been an arguable 
one, An application belonging to this class 
cannot be described as oifcher frivolous or 
vexations^ In these two classes of caseee, 
this Court has ajxyays been studious- 
ly careful Sn not |.ay 

in the way of tbh^appUcants, whidb djpir- 
octly or |ndir 0 ctly;^ay have the effect to, 
either tdl4ocurag|^ '4r;.:,have ^ tondenUjife^' 


discourage such applications. The third 
class of cases stai;fds upon a different 
footing altogether. These applications,, 
not ' uncommonly, are founded upon 
actual and sometimes patent falsehoods 
or contain either half truths or even 
grave distortion of facts. Nob uncom- 
monly, the object of the application is 
to procure an adjournment of the trial 
to enable the party concerned to parley 
with witnesses, to try tricks with them 
and oven to tamper with their evidence 
or in the expectation that the particular 
Magistrate may be transferred. When, 
applications of this class are micle to' 
this Court and are opposed by the Go-j 
vernmenb, ex facie, it appears to be rea- 
sonable in the highest degree that the! 
Govornmont successfully opposing the' 
application should be entitled bo recover! 
their costs. 

In Act 5 off 189S, as originally passed, 
there was no provision corresponding bo 
S.‘526 (6a) of the present! Criminal P. 0. 
The aforesaid clause was pi iced upon 
tho statute hook under the Amending 
Act IB of i92'3. This amendment led to 
consequential changes in S. 526 (5) of 
the original Sf. cbioTi. 

Sc3cbion 626 (Ga), Criminal P. C., pro- 
vides as follows: 

“ Where 11*17 applie.ijioii for the exorcise of 
tho power conterro'i’by this s'ctioii is dismiss- 
ed, tho High Courr# may, if it is of opitiiori that 
tliJ application was frivolous or vexatious, 
order the applicant to pay by wav of costs to 
any person who has opposed the application any 
expenses reasonably incurred by such person in 
consjquonca ot the application. ” 

It has been argued that the Crown or 
the Local Government is not a “person** 
within the meaning of that term in the 
Criminal Procedure Code, that the 
legislature consciously intended to ex- 
clude the Crown or the Local Govern- 
ment from the operation of 01. (6a) and 
that where it contemplated that the 
Grown or the Local Government should 
be referred to, the words used in the ‘ 
text are “ a party interested, ** Re- 
liance has been strongly placed upon 
Cl. ^3) which provides that 

“ the High Oouct may act either on the 
report oi the lower Court or on tk,|! applioatioa 
of partly interested or on its ow^uitiatlve, 

It is nob denied that the expuession 
“a party interested” is wide enough to 
include the, Crown or the Local \Govern- 
tnent. ^But it ^s contended that the 
v^otds “any person who has ^opposed tho 
application*' are not of such wide signi- 
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fioanoe as fche word? “ a party infceros-. 
ted *’ so as to include the lioo^ Govern- 
ment and thit if the legislature intended 
to allow costs to the Government for op- 
posing the application it ought to have 
introduced in 01. (6a), S. 626, Oriminal 
P. C, the words ‘*to any party interes- 
ted” and “ such party ” in place of the 
words ** any person ” or such ** person ” 
occurring in the said clause. 

We are clearly of opinion that the 
word person ’* in S. 526, (6a), Ori- 
minal P. 0. is of a v/ider import than 
the words “ a party interested ” in sub- 
S.(3). 

In criminal law, as a branch of public 
law in jurisprudence, the Crown is a 
necessary party in view of the immedia- 
teness of the public interest involved. 
Unlike private law, individual interests 
are not allowed to predominate; but the 
public interest balances, or in some cases 
even outweighs the private. The com- 
monwealth can be directly represented 
by the proper officers of the State and 
vindicated by them in the name of tJ;io 
State or of its titular head. It is in the 
highest degree fallacious to consider 
that the State or the Local Government 
is an obstruction. 

The term “person” has not been de- 
fined in the Oriminal P. 0. but S. 4, sub- 
S. (2), of the Code Provides that 
“ all words and expressions used herein, and 
defined in the Indian Penal Code and not here- 
inbefore defined shall be dee msd to have the 
meanings respectively attributed to them by 
that Code, ** 

Section 11, 1. P. 0. provides that 
“ the word “ person ’* includes any. company 
or association or body of persons whether in- 
corporated or not. ** 

Under S. 17 of the said Code, the word 
“Government” denotes 
** the person or persons authorised by law to 
administer executive Government in any 
part of British India. '* 

The Government which evidently 
means the Local Government is there- 
fore either a person or persons with a 
definite function. Where there is a 
constituted authority consisting of a 
person or a, number of persons, having, 
a definite function it would be imposi- 
ble to hol(^hat the said authority has 
for some inscrutable reasbn ceased 
to be a person within the meaning of 
S, 626 {6a), Criminal P. 0. In all seri- 
ous offences, it ' is Government 
which is the actual prosecutor. Even 
in minor offences, theoretically, the 
1930 Or. 0. 41 & 42 
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Government is the complainant. Where 
an application for transfer is made, the 
Government is vitally concerned in the 
result and S. 626 (6) is imperative that 
notice of such application shall be 
given to the Public Prosecutor. The 
Public Prosecutor has a right to oppose 
the application and in many cases, the 
application is opposed by the LoesA 
Government through its Crown Officer. 
In a great majority of cases, more spe- 
cially in cases of serious magnitude, 
the only party which steps in to oppose 
the application is the Crown. In enact- 
ing S. 626, (6a), Criminal P. C. the legis- 
lature could not have intended to shut 
out from its purview the one party, 
which was materially interested in op- 
posing the application. We are of opi-l 
nion that the word “ any person ” in 
the subsection aforesaid is comprehen- 
sive enough to include (l) the Crown or| 
the Local Government (2) any private 
individual who has an interest in the 
subject matters of the complaint as also 
(3) all or any one of the accused persons. 

The. words “any person who has oppo- 
sed the application” are general enough 
to include the Local Government can 
also be inferred as the result of the 
amendment of the original sub-S. (5). 
This subsection, as it originally stood, 
ran as follows : 

"When an accused person makes an applica- 
tion under this section, the High Court may 
direct him to execute a bond, with or without 
sureties, conditioned that ho will, if convicted, 
pay the costs of the prosecutor,” 

. By the Amending Act, 1893, the words 
“convicted, pay the costs of the prose- 
cutor” were substituted by the words : 

"so ordered, pay any amount which the 
High Court has pow^r under this section to 
award by way of costs to the person opposing 
the application." 

There can be no manner of doubt that 
the scope of this subsection has been 
considerably enlarged by the amend- 
ment, and the substitution of the words 
“person opposing the application” in 
place of the words “the prosecufcdr” 
clearly indicates that it was intended* 
to extend the benefit of the eubeectf&n 
to persons opposing the application who 
need not necessarily be the prosecutor. 

Our attention was drawn to a large 
number of sections of the Penal Code 
with the intention of establishing the 
postulate that the word “pereto” had 
been used in those seotionB in cotut^- 
distinction to the word '^pArty,” We 
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dp not think it necessary to ezamine 
this part o{ the argument in detail. The 
word ‘^person’* in the various sections 
that we were referred to is bound to 
have the meaning as given in S. 11, 
unless the said meaning isjrepugnant to 
the subject or context. 

It may be observed, in passing, that 
ii the argument of the learned advocate 
for the applicants be accepted in its 
entirety and pushed to its logical con- 
elusion, it would be beyond the province 
of the criminal Court to enforce the 
production of a vital document from the 
possession of the Local Government 
under S. 94, Criminal P. C., if Lc^al 
Government was not a “person*' in whose 
possession or power such a document 
was believed to be. 

As a last resort, the applicants took 
their stand upon what is generally 
known as the common law rule that the 
Crown neither pays nor receives costs; 
and our attention was drawn to certain 
observations of Lord Atkinson, In re, 
Vaithinatha Filial v. Emperor (1). In 
this case, the applicant by special leave 
had appealed to the Privy Council 
against the order of the Additional Ses- 
sions Judge of Tanjore convicting him 
of the abetment of the murder of his 
daughter-in-law and sentencing him to 
death. On the appeal being allowed, 
Sir Bobeit Finlay for the appellant made 
a motion for costs in favour of the suc- 
cessful appellant. This motion was 
disallowed and reliance was placed upon 
the headnote of Johnson,v. Eeg {2) (at 
p. 825) which runs thus : 

future the Board will adhere to tbo 
practice of the House of Lords; and their rule 
as to costs in. cases between the Crown and a 
subject will be that the Grown neither pays nor 
receives costs unless the case is covered by 
jsome local statute or there, are exceptional 
cirourastaDces justifying a departure from the 
brdinary rule.** 

It is clear from this pronouncement 
that the common law rule is not of such 
wide import as claimed by the appli- 
cants and that there is not and there 
cannot be a cast iron rule that the Grown 
neither pays nor receives costs. Excep- 
tions may be grafted ttpoa this rule by 
statute. The peculiar circumstan- 
ces ol Me case may also necessitate a 
departprit irp^ said rulei In 

to. 

iss(p,Q,). ‘ '' ' 

uvoii A. w* B. Xu T. 


land, this common law rule has been 
trenched upon by the Costs in Criminal 
Cases Act (1908, Stb E^n, 7 0. 16), S. 6 
of which provides that : 

**The Court by or before which any person 
is convicted of an indictable offence may, if 
they think St, in addition to any other lawful 
punishment, order the person convicted to pay 
the whole or any part of the costs incurred in 
or about the proseouliioa and conviction includ- 
ing any proceedings before the examining 
Justices as taxed by the proper officer." 

Under the Judicature Act, 1925, S. 25 
(3) the Court has the power to award 
costs on the bearing of an appeal from 
Quarter Sessions, both in the appellate 
Court and the primary Court, though 
such power did not exist prior to the 
Judicature Act of 1894. 

In this country, where we have got 
statutory provisions relating to costs, 
payable in a criminal case, we cannot 
go by the English Common law rule 
even if the rule 'had been guite^as gene- 
ral as has been claimed for it. There 
is nothing in the language of S. 250, 
Criminal P. C., to make that section 
non-applicable to the case of the Crown. 
We mention the aforesaid section, not 
because it has any application to the 
X)oint under our consideration but be- 
cause it was referred to us in the course 
of the argument. The language of*S. 526 
(6 a), Criminal P. C., appears to us to 
be clear, explicit and unequivocal. From 
a consideration of the plain language of 
the context and the policy underlying 
the frame v/ork of the entire section, wo 
unhesitatingly come to the conclusion 
that where an application for transfer 
of a case has been made to this Court 
and has been thrown out on the ground 
that it is frivolous or vexatious, the 
Local Government opposing the applica- 
tion is entitled to recover its costs from 
the applicants. Our answer to the re- 
ference is in the affirmative, and wej 
hold that the word “person" in S; 626,! 
01. (6a), Criminal P. C., includes “the! 
Local Government." We direct that 
Kanver Sen and seven others referred to 
above by name joinoly and severally do 
pay a sum of Bs. 535-1-6 to the Local 
Government. 

v.s/.B.K, Anai0er aoeordingly 
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In re. E^niHASWAUX 

^ ^ 1930 CrXases 323 
(M«jrM) 

Full Bench 

Kumaraswami Sastri,. Gurgen ven 
AND Walsh, JJ. 

In re, Earuthaswami Serrai— Peti- 
tioner — Accused. 

Criminal Bevn, Case No. 941 of 192®, 
Crim. Revn. Petn. No. 681 of 1928, De- 
cided on 22nd October 1929, from judg- 
ment of Sees. Judge, Bamnad, in Grim. 
Appeal No. 19 of 1928. 

(a) Criminal P. C. Ss. 117 (2), 256 and 
257— Security proceedings — Right of ac- 
cused to recall for cross examinations is 
under S. 257 and not S. 256. 

An accused person who has been -cslled upon 
to give security for good behaviour, has no ab- 
solute right fo recall prosecution witnesses for 
cross-examination under S. 256, but he has a 
right under S. 257 : (Case law discussed,) 

[P 326 0 2] 

(b) Criminal P. C, S. 112— **Order in writ- 
ing setting forth substance of the informa- 
tion received’* is equivalent to charge — 
Criminal P. C, S. 117 (2). ^ 

The words **no charge need be framed** in 
S. 117 (2) can only mean that no occasion can 
arise for framing a charge because under 
S. 221 (1) ewry charge shall state the offence 
with wbicn the accused is charged. In secu- 
rity proceedings the place of charge is taken 
by the '’order in writing setting forth the sub- 
stance of the information received’* prescribed 
by S, 112. This order has to be read over to 
the person in respect of whom it is made, and 
although the Code does not provide that ho 
should plead to it, it resembles a charge in that 
it )iiust contain a statement in abstract of the 
prosecution case. [P 327 C 2] 

Nugent Grant for B, Kesava Aiyangar 
— for Petitioner. 

N, S, Mani for the Public Prosecutor 
— for the Crown. 

Order of Reference. 

Waller, J . — Mr. Grant on behalf of , 
the petitioner raises two points of law. 
The first is that the notice served on his 
client did not conform to the require- 
ments of S. 112, Criminal P.C. Assuming 
that it did not, the defect seems to me 
to have been cured by the fact that he 
was supplied with a copy of the charge- 
sheet. The next raises a more difficult 
question. The petitioner during the en- 
quiry, asked the Mgisatrate to re-sum- 
mon some of the witnesses ^.gainst him 
for further cross-examination but his 
request was refused. Mr. Grant argues 
that, by virtue of sub-8. S. 11^, Cri- 
minal P. the whole of^tbe procedure 
applicable to a watraut case is applicable 
^to a case of this nature. I have been 
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referred to no authority of this Court 
that bears directly on the point. Indeed 
in the course of a long experience as a 
Magistrate, I hava never come across a 
case in which it was even suggested to 
me that the accused in a security en- 
quiry bad the right now claimed. There 
are two decisions by other High Courts 
which directly negative it. One is Chin* 
tamon Singh v. Emperor (l). The other 
is Bija V. Emperor (2). I should be pre- 
pared to follow these decisions but for 
certain observations that occur in E. 
Venkatachinnayya v. Emperor (3). 

The question that had to be decided 
w^ whether the accused in a security 
case was entitled under S. 250 (a), Crimi- 
nal P. G., to demand that the witnesses 
against them should be re-summoned 
and re-heard, when there was a change 
of magistracy. The decision was that 
though the subsection very clearly re- 
fers to a trial arid not an enquiry, they 
were so entitled. With great respect, it 
seems to me somewhat difficult to recon- 
cile this view with the view expressed 
in other decisions of this Court as to the 
distinction between a trial and an en- 
quiry, That, however, is a question that 
does not arise here. What is material is 
that two of the Judges, Ayling and 
Coutts- Trotter, JJ., expressed the opi- 
nion that the whole of the procedure 
governing warrant cases, was attracted 
by S. 117 (2), Criminal P.C., to enquiries 
in security cases of the kind 1 am now 
considering: The matter is of conside- 
rable importance and, in view of the 
obiter dicta in the case in E, Venkata- 
chinnayya V. Emperor (3), I think that 
the following question should be re- 
.f erred to a Full Bench: 

”I8 ail accused person, who has been called 
upon to give security for good behaviour en- 
titled to the benefit of S. 256, Criminal P. C. ?** 

I may add that, as pointed out in 
Chintamon Singh v. Emperor (3), the 
object of S. 256 is to give the accused 
an opportunity of further cross-examina- 
tion directed expressly to the case em-. 
bodied in the charge, which seems to be 
superfluous where, as in security eibses,. 
the precise charges against him are known 
to him before the enquiry begins, 

{!) [l^m 35 Oal. 243=7 C. L, j/ 177=512 0* 
W, N. 299. 

( 3 ) A. I. R. 1937 Lab. 170=8 Lai Sl6$. 

(3) [1930] 43 Mad. «11=88M. 

. 380(F.B.). 
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Anantakrithna Aiyar, J.— X agree 
thali the question stated' by my learned 
brother should be referred i<a tbe- deci- 
sion of a Full Bench. 

Opinion : 

Kumaraswami Saatri, J. ~ The 

question referred to ns for decision is : 

**Is an accused person, who has been called 
lUpon to give secui;ity for good behaviour, enti- 
tled to the benefit of 3* 2^, Criminal P. G/' 
The sections dealing with security for 
good behaviour are contained in Chap. 8, 
Criminal P. C. 

Section 110 empowers the Magistrates 
enumerated therein to require a person 
habitually addicted to the commission 
of offences mentioned in Cls. (a) to (c) to 
show cause why he should not be ordered 
to execute a bond with sureties for his 
good behaviour for such period not ex- 
ceeding three years as the Magistrate 
thinks fit. 

Section 112 provides that, where a 
Magistrate deems it necessary to require 
any person to show cause, he shall make 
an order in writing setting forth the 
substance of the information received, 
the amount of the bond to be executed, 
the term for which it is to bo in force, 
and the number, character and class of 
sureties required. 

Section 113 says that if the person in 
respect of whom an order has been made 
is present in Court, it shall he read over 
to him or explained to him if he so de- 
sires. * 

Section 114 says that if the person is 
not present in Court, a summons should 
be issued calling on him to appear. 

Section 115 requires the summons or 
vyarrant to be accompanied by a copy of 
the order made under S. 112 and to be 
delivered to the person. 

Then comes S. 117, the section which 
prescribes the mode of enquiry. It says 
that when the person appears in Court, 
the Magistrate shall proceed to enquire 
into the truth of the information upon 
which action has been taken and take 
further evidence as may appear neces- 
sary. 

Clause (2) runs as follows : 

“Such inquiry »baU be made. M as 

may bo practicable where the, qrdef requires 
secunty for keeping the peace, in the manner 
hereinafter prosorlbed for con^uoting^triahi/and 
recording evidenoe In summonB j; . had 

where the order requires be- 

haviour in the planner ' hereinhISar p^«|e^ibed 
for couductittg trials and r^ording etideiiee 
warrant cases, exei^ that no ehafgd 
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The form prhectibed in Soh. 5 "for tho 
summons to be isSu 4 ^ under S. 114 rune 
as follows : 

“Whereas it has been made* to appear to me 
by credible information that (then the sub- 
stance of the information is set •out) ' ■* * 

* you are hereby required to attend in 
person (or by a duly authorized agent) (on a 
date specified in the form) to show cause why 
you should not be required to enter into a bond, 
etc.” 

So that Chap. 8 provides for the proce- 
dure to be adopted till the enquiry opens 
and S. 117 says that where the order 
requires security for good behaviour the 
enquiry shall be made as nearly as prac- 
ticable in the manner prescribed for 
conducting trials in warrant cases. 
Turning to the mode prescribed for tho 
trial of warrant cases which is provided 
for in Chap, 21, S. 252 provides for tho 
dischargo of tho accused if no case is 
made out by the prosecution witnesses.^ 

Section 254 enacts that if the Magis- 
trate is of opinion that there is ground 
for presuming that the accused has com- 
mitted an offence, a charge should bo 
framed. 

Section 255 requires that Ahe charge 
should be read and explained to the ac- 
cused and that he should be asked whe- 
ther ho pleads guilty or has any defence 
to make and empowers the Magistrate 
to convict the accused ^if he pleads 
guilty. 

Under S. 256 if the accused refuses to 
plead, or does not plead, or claims to bo 
tried, then he has to state within tho 
period mentioned in the section whether 
he wishes to cross-examine any, and, if 
so, which of tho witnesses for the prose-* 
cution whose evidence has been taken. 
If he says he does so wish, the witnesses 
named by him shall be recalled, and, 
after cross-examination and re-examina- 
tion, if any, they shall be discharged and 
the evidence of the remaining witnesses 
for the prosecution shall next be taken, 
and, after cross-examination and re-exa- 
mination, if any, they also shall be dis- 
charged and the accused shall then be 
called upon to enter upon his defence 
and produce his evidence. 

Section 267 runs as follows : 

“(1) If the accused, after he hfS entered 
ni^ou faU defence, applies to the Magistrate to 
issue any process for cooipelllng tps attendance 
of any witness for the purpose erf examination 
Or oi?hS8*^xaminafcipiiti or t&e prodoctiou of any 
^coument or' otlflr thing, Magistrate shall 
issue such process unless be cpnsldm that such 
a^lieatlon Should be refused on the ground 
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that it is mada for tht ^^rpose of vexation or 
delay or for defeating the ends of justloe. Saoli 
ground shall be recorded by him in ii^riting : 

Provided that, when the accused has cross* 
examined, or had the opportunity of croBs-exa* 
mining any witness after the charge is framed, 
the attendance of such witness shall not be 
compelled under this section, unless the Magis- 
trate is satisfied that it is necessary for the pur- 
poses of justice. 

(2) The Magistrate jmay, before summoning 
any witness on such application, require that 
his reasonable expenses incurred in attending 
for the purposes of the trial be deposited in 
Court;* 

Under S. 258, the Magistrate has to 
record the order of acquittal if ho finds 
the accused not guilty, and if ho is guilty 
to pass sentence according to law. 

Section 269 refers to the procedure to 
he adopted if the complainant is absent 
and the case is compoundable. 

Now iji is obvious that under Chap. 2^ 
the Magistrate can frame a charge at 
any stage of the prosecution case. He 
is not bound to wait until all the prose- 
cution witnesses have been examined. 
The soctigins following S. 254 presume 
that a charge has been framed and are 
only applicable on that basis. They also 
refer to offence and to acquittal. 

It Is obvious from the provisions of 
Chap. 8 that no charge is framed but the 
procedure till we come to trial is that 
the Magistrate proceeds ex parte until 
it comos to the stage of sending notice 
or summons to the person against whom 
security is required. Then under S. 112, 
the Magistrate gives the substance of 
the information received and the par- 
ticulars as to the bond, and then the 
trial begins. 

Beading the provisions of Chaps. 8 and 
21 it is clear that so far as the person 
required to give security is concerned, 
the trial really commences from the 
point where notice has been given to 
him to show cause which contains the 
substance of the information and which 
must bo treated as equivalent to a charge 
though not the charge itself. In this 
view effect can be given to all the pro- 
visions and under S. 256 the cross-exa- 
mination of the witnessesf* should take 
place as if witnesses examined for the 
prosecution are vritnessas examined after 
a charge has been frstmed. S. 257 would 
jappiy where for any rAson he wants to 
recall and eross-exanaine the prosecution 
witnesses, the Magistrate having a dis- 
cretion to refuse an application if he is 


of opinion that the application is made 
for the purpose of vexation or delay. 

It has been argued by Mr. Grant that 
all that S. 117, Cl. (2), says is that no 
charge need be framed and that conse- 
quently if a Magistrate chooses to frame 
a charge, then there will be really two 
charges, one contained in the notice and 
the other in the charge framed. I find 
it difficult to see how any Magistrate 
can, having regard to the provisions of 
Chap» 8 frame any charge such. as is con- 
templated by Ss. 221 to 223 in Chap. 19. 
The words “no charge need be framed” 
reS>lly mean that the charge shall be 
dispensed with because in the very 
nature of things it is not possible to 
frame a charge with the particulars en- 
joined by Ss. 221 to 223. 

It is also argued that a party cannot 
know exactly for what he is tried until 
all tl e witnesses have been examined 
and it may be necessary for him to cross- 
examine the witnesses and that it would 
be a great hardship if the opportunity 
given to him by S. 256 is not given. 
Treating it as a mere question of hard- 
ship, I think S. 257 provides for all 
reasonable I'equirements. The Magis- 
trate is bound, if he refuses the applica- 
tion, to state in writing that in his 
opinion the application is made for th e 
purpose of vexation or delay or for 
defeating the ends of justice. Except 
for that reason the Magistrate is bound 
to issue process and thei*e is no reason 
why if the right is going to be abused 
the Magistrate is still bound to issue 
summons. I agree with the observations 
of Shadi Lai, J., in Ahmad Bakhsh y. 
Emperor (4), that if there is no hardship 
to the other party under S. 287 it is 
desirable that proceedings under Chap. 
21 should not be unduly delayed. 

The view I take is amply supported by 
authority. 

In Chintamon Singh v. Emperor (1) 
Rampini and Sharfuddin, JJ., observed : 

" No doubt, under S. 117, Oriminal P, 0., the, 
enquiry into bad livelihood cases should be* 
made as nearly as may be practicable in the 
manner prescribed for oonducting tdals and 
recording evidence in warrant cases. But we 
do not think that the provisions o| S. 256, . 
Criminal P. 0 ., indicate that the persou called 
upon to show cause under 3. 110, Oriminal P<.0. 
has a right •to further cross-examine the pro* 
seoution witnesses under S. 256, Criminal P. flp 
inasmuch as the provisions of this section rehUa 
to oases where a formal charge ae requited bv 
(4) tlW63 1 P. R 1916 Oit.=a^ h 0, 99^^ 
P. W. B. WliXJt. 
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251 has bden drawn up and tha aeau^d lias 
been called upon to meet that charge. In cases 
under S. 110, Criminal P. C. the order of the 
Magistrate under S. 112, Criminal P. C. is 
equivalent to a charge. The object in giving 
the substance of the information in an order 
under S. 112, Criminal P. C. is that the person 
called upon to show causa may clearly under- 
stand the matter that he has to meat in his 
defence, and a Magistrate has no power to go 
beyond the requirements of his order under 
S. 112, Criminal P. C.” 

In Bija y. Emperor (2), it was held 
that a person against whom proceedings 
have been taken under S. 110, Criminal 
P. 0., has no right to further cross-exa- 
mine the prosecution witness under 
S. 256 of the Code. Sir Shadi Lil, 0. J., 
refers with approval to Chintamon Singh 
V. Emperor (l). 

In Ahmad Bakhsh v. Emperor (4), 
Shadi Lai, J., observed : 

** In security cases the order passed by the 
Magistrate under S. 112 is equivalent to a 
charge in a warrant case and the person against 
whom the order is made is fully aware of 
of what is alleged against him. The evi- 
dence is thereafter recorded in his prosenoe 
and he has every reasonable opportunity of 
cross-examining the witnesses. Thera is 
consequently no conceivable reason why he 
.Ij^ould be allowed the right of a second cross- 
examination and why he should thereby prot- 
ract the proceedings unnecessarily. The 
reason which underlies the rule as to double 
cross-examination in warrant cases is entirely 
absent here and the principle of cesamte 
ratione legis, cessat ipsa lex is fully appli- 
cable.” 

The learned Judge follows the view 
taken in Chintaman Singh v. Emperor 
(1) and dissents from the view taken in 
Emperor v. Lansha (6). 

Mr. Grant has referred us to Venkata- 
chinnayya v. Emperor (3). The ques- 
tion there for determination was whe- 
ther S. 360 (!}, proviso (a), Criminal 
P. C. which refers to change of magis- 
tracy during the pendency of a trial and 
the right to have a de novo trial applies 
to security proceedings and the Full 
Bench held it did. In dealing with the 
question, however, there are observa- 
.tions of Ayling and Ooutts-Trotter, JJ. 
to the effect that the accused had a 
right under S. 256 to recall prose- 
cution witnesses. Th^ ob^rvations 
are in my opinion Obit^ dicta as the 
learned Judges were not there dealing 
with th4 right :nbw;ielaite ^ : 

Reference has Mso h>|i.de lb 
peror y, Lan$ht^:;i&) Whicb is a 

by the Court of; Burma?- ‘ 

imo] 4 Bur,,£rT. J. 


where it was held tfiat S. 256, Criminal 
P. 0. is applicable to proceedings under 
8. 110 by virtue of the provisions of 
S. 117, Cl. (2) of the Code. There is no- 
reference to any authorities, and this 
case is dissented from in the case 
reported in Bija y. Emperor (2). 

In Emperor v. Tirlok (6) Boys, J., 
after reforiing to the provisions of S. 
117 and the provision that no charge 
need be framed, observed ; 

” The roaeoa for the exception is obvious* 
What is equivalent to a charge has already 
been framed in the order served upon the ac- 
cused in accordance with S. 112.” 

The learned Judge then goes on to 
deal with 8s. 254 and 255 and observes 
that at any stage of the proceedings the 
Magistrate, if he is prima facie satisfied 
that there is a case against the accused, 
may interrupt proceedings for the pur- 
pose of asking the accused whether he 
pleads guilty or whether ho has any 
defence to make and that if he does so 
and the accused wishes to defend, 
then the accused can recall for cross- 
examination witnesses exaraiifed up to 
that stage and if the Magistrate does 
not do so but waits till all the prosecu- 
tion witnesses are called, the accused 
can, when he is asked if he wishes to 
defend, ask for the recall of prosecution 
witnesses. It seems to me that if the 
notice under 8, 112 is equivalent to the 
charge aud if when that notice is read 
to accused he has the option of either 
executing the bond or denying his lia- 
bility to do so, there is no necessity for 
the Magistrate interrupting'proceedings. 
He cannot again issue a notice under 
8. 112 and there is no analogy to a 
Magistrate in warrant oases framing a 
charge when only some of the prosecu- 
tion witnesses are examined and then 
going on with the rest of the prosecu- 
tion evidence. 

I prefer to follow the view taken in 
Chintaman Singh v. Emperor (1), Ahmad 
Bakih V. Emperor (4) and Bija v. Em- 
peror (2) and would answer the refe- , 
rence by stating that in security pro- 
ceedings where the other side wants to 
recall any prosecution witness be has 
no absolute right to do so unde^ S. 256, 
Oritninal P. 0., but has a right under 8* 
*257 of the Code. ^ 

lb this case it^fcppear8 that the Magis- 
Itrbtd selected that applioaticn W ro- 
ettlnmon on the ground that S. 256 does 
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no6 give the accused that right. He 
has not applied his mind to the question 
whether it is necessary in the interests 
of the accused that the witnesses should 
be re-summoned nor does he state that 
ho considered the application was one 
made for the purpose of delay. Whether 
this would be a ground for interference 
is a matter entirely for the Bench to 
decide. 

Curgenven, J. — In deciding whether 
the right oo recall prosecution witnesses 
for cross-examination, given by S. 256, 
Criminal P. C., can be claimed under S. 
117 in security proceedings, it is of assis- 
tance to consider why the right is given 
in the trial of a warrant case. Two 
answers are possible : 

(1) The charge shows the accused, 
perhaps for the first time, precisely 
what he has to meet. The first cross- 
examination may, therefore, have been 
conducted in some measure under a mis- 
taken impression. 

(2) Afi^wers elicited from later prose- 
cution witnesses necessitate the further 
questioning of earlier ones. 

If the right had been given on ground 
(2),* exorcise of it would not have been 
restricted to the stage immediately after 
charge, since a charge may be framed 
before the examination of the prosecu- 
tion witnesses is completed. It would 
have been fixed at the close of the 
prosecusion evidence. The fact that the 
stage in the case at which the right 
must be exercised is the stage at which 
the charge is framed supports the view 
that charge and right are related as 
cause and effect, and therefore no charge 
no right. There is no such right in 
^foceedings where no charge is framed, 
e. g., summons cases, sessions trials, 
civil suits. 

If the right is allowed in proceedings 
under 8. 117, it must be on a less quali- 
fied basis than in a warrant case. We 
must hold that it is exerciseable in all 
instances after all the witnesses for the 
prosecution have been examined. In so 
holding, instead of mevely applying 
warrant procedure ‘‘as nearly as may be 
practicable,'* we should be going beyond 
it and conceding a right which it does 
not confer. We shoi^ be creating an 
inflexible txxl6 in security cases where no 
such inflexible rule exists in warrant esses. 

1 agree with my learned brother 


Eumaraswami Sastri, J., that the words 
“No charge need be framed" can only 
mean that no occasion can arise for 
framing a charge; because under S. 221' 
(1) every charge shall state the offence] 
with which the accused is charged. In! 
security proceedings the place of charge] 
is taken by the .“order in writing sett- 
ing forth the substance of the informa-j 
tion received" prescribed by 8. 112. 
This order has to be read over to the! 
person in respect of whom it is made, 
and although the ;Cod 0 does not provide 
that he should plead to it it resembles! 
a* charge in that it must contain a state- 
ment in abstract of the prosecution case. 

In V enkatachinnayya v. Emperor (3), 
the question for decision, so far as we 
are now concerned, was whether in 
security proceedings for good behaviour 
the effect of sub-S. (2), 8. 117, Criminal 
P. C., was to render applicable the pro- 
visions of Oh. 21 of the Code, dealing 
with warrant cases, and those of Ch. 25, 
in so far as they deal with the mode 
of taking or recording evidence in such 
cases, or whether the subsection attrac- 
ted the provisions of all sections of the 
Code which are applicable to warrlint 
cases. The Full Bench had not to decide 
which of the provisions of Ch. 21, should 
be deemed to be inapplicable, so that 
any observations made upon that ques- 
tion were clearly obiter. I do not 
myself think that Ayling, J., in selecting 
8. 256 as what seems to have been a 
random illustration, meant that in his 
view its provisions had necessarily to be 
enforced. All that he says is that 
8. 350 is as much a matter of procedure 
as the right to have prosecution witnes- 
ses i^ecalled and cross-examined con- 
ferred by 8. 256. Accordingly there was 
no ground for disputing the applicability 
of 8. 350 merely because dt occurred 
elsewhere in the Code. The line of 
reasoning is not vitiated by the circum- 
stance that the provisions of 8. 266, 
although a matter of procedure aud 
therefore prima facie applicable, may, 
on special grounds, be found incompati- 
ble with the method of conducting a 
security inquiry. The observation of 
Coutts-Trotter, J., (as he then was), that 
the whole of the procedure in a warrant 
case must be adopted, was clearly no 
more than a generalisation. 

.1 agree with the answer to tW tefer- 
enoe proposed by my learned 
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Wakh, J .—I agree that the order 
calling on a person te show cause 
why he should not e&eoate, a bond 
to be of good behaviour is 
to a chargV* and there is ample autho- 
rity for this position. It is impossible 
to frame a regular , charge for several 
reasons. In the first place it is doubtful 
whether a person called on to show 
cause in such a case is an *'acccu8ed." 

In Jhoja Singh v. Queen-Empress (7), 
it was held that he was: but in Hopcroft 
V. Emperor (8) more cautious language 
is used that *'he stands in the position 
of an accused person” and finally in 
Binode Behari Nath v. Emperor (9), it 
was held that he was not an accused 
person so that Jhoja Singh v. Queen- 
Empress (7), must be held to have been 
overruled. Queen-Empress v. Mona 
Puna (10), does not deal with a case of 
security for good behaviour. No doubt 
Queen-Empress v. Mutasaddi Lai (11), 
remains and Coutts-Trotter, J., in E, 
Venkatachinnayyav, Emperor {S), seems 
to incline to the same view. 

Secondly, it is doubtful if there is any 
‘‘offence”. In E. Venkataohinnayya v. 
Emperor (3), Ayling, J., remarked on 
p. 623 that no “offenee** is involved in an 
enquiry under Ohap. 8 of the Code and 
Coutts-Trotter, J., (as he then was) says: 

‘Tf he cannot be said to be “charged** with 
an cfionce it is at least sought to be proved 
against him that he is a person with criminal 
or undesirable propensities.** 

I agree with my learned brothers in 
interpreting the words “ No charge need 
be framed” as meaning that no occasion 
ca^n arise for framing a charge. If the 
order, under S. 112, Criminal P. C., 
which is equivalent to a charge is not 
a charge there is no stage at which or 
process by which it can become any- 
thing more. Neither' evidence in sup- 
port of it nor the Court’s opinion that it 
is prima facie proved by the evidence 
tendered can enable anything else to be 
framed than an order under the terms 
of S. 112 and the Code does not contem- 
plate two identical charges in the same 
case. 1 agree with my learned brother 
Curgenven, J., in bis classification of the 
two reasons why a right to recall and 
cross-examine prosecution witnesses is 

(7) fl896j 2a CaL ^ ^ 

( 8 ) iimj S6 oah m^i L 0 . 

N. 151. . 

( 3 ) A.LB. 1924 Oal, (SiL 985 . 
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( 11 ) X 1 S 98 ] sn All. 107 M 1898 ) A; W. N. 


given in a warrant csce and I would say 
that Ss. 266 and 267 seem to me to 
deal respectively with those two rights. 
The right to cross-examine when the 
person first knows exactly what the 
charge against him is, is absolute and is 
dealt with under S. 256. It extends 
not to all the prosecution witnesses but 
only to those examined before the 
charge is framed and the Court may 
frame a charge at any stage. It does 
not mean as we should have to hold 
that it moans if we accepted Mr. Grant's 
argument, a right to recall and cross- 
examine all the prosecution witnesses. 

The right to recall and cross-examine 
earlier witnesses owing to what may be 
said by later ones is qualified and is 
dealt with by S. 257. As the “ equi- 
valent to a charge” is framed under 
Chap. 8 before any of the prosecution 
witnesses are examined the absolute 
right of recall cannot arise for the first 
purpose, but the qualified right for the 
second purpose does exist. It may be 
noted that Chap. 8 seems to be some- 
what defective as it does not expressly 
provide for an examination of witnesses 
called for the defence and the only 
form of summons given in the Appendix, 
Sch. 6, is with regard to giving security 
for keeping the peace. 

The balance of authority is certainly 
against a right of re-call and cross-exa- 
mination of the prosecntioh witnesses 
under S. 256 (l). The remarks relied on 
in E. Venkataohinnayya v. Emperor (3) 
are obiter. Although the reference to 
us does not mention S. 257 I agree that 
we should answer the question in the 
manner proposed by my learned bro- 
thers. 

p.R.S./v.S. Reference answ ered, • 
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In the matter of ** India in Bkndage ; 
Ber Right to Free^omf^ 

Application under 8« 99-B of Criminal 
)hraosdure Code* Decid^ on 8rd January 
1980; 
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❖ Penal Code S., 12^- A — It it no defence 
to^ay that only form and not fact of the 
-Government it attacked*** Any advocacy for 
•change in Government that brings present 
Government into haired etc. comes within 
S. 124-A. 

The words used by fche legislature in S. 124-A 
are the “ Government established by law in 
British India.'* The section does not contem* 
plate the probability of attempts being made to 
excite hatred and contempt against abstrac* 
tions, but uses a- clear phrase for a dednite. 
thing and, therefore, it is no defence to say that 
the attempt to excite hatred and contempt was 
directed solely against the particular form of 
Government now obtaining in India and not 
against the fact of the Government. Any 
advocacy regarding change in the form of 
Government as bringing into hatred or con- 
tempt or exciting disaffection towards the 
present Government comes within the mischief 
ofS. l-i4-A. * [P331C2] 

C. Chatterjee’-iov Applicant;. 

The Advocate General — for the Crown. 

Rankin, C. J . — This is an application 
by Sojini Kanta Das under S. 99-B, Cri- 
minal P. C. in respect of a book entitled 

India in Bondage: Her right to Free- 
dom ” of which he is the printer and 
publishers On 13th August 1929, the 
Government of Bengal declared every 
•copy of this book to be forfeited to His 
Majesty under S. 99-A of the Code. The 
present application is to set aside that 
order on the ground that the book did 
not contain any seditious matter or any 
matter the publication of which is puni- 
shable under S. 124-A, I. P. C. Our duty 
is to come to'^ finding under S, 99-D, 
Criminal P. 0., namely, if we are not 
satisfied that the' book contains sedi- 
• tious or other matter of such a nature as 
is referred to in sub-S. 1, S. 99-A, our 
duty is to sot aside the order of for- 
feiture. 

The book would appear to have been 
first published in December 1928 and 
again in May 1929. The name of the 
author is given as Jabez T. Sunder- 
land. From certain passages in the 
book it would appear that it is addres- 
sed to an American audience and the 
author writes as an American. The 
book, however, was printed in India and 
it is only with its publication in India 
that this Court can be concerned. The 
general thesis or argument of the book 
is that Great Britain has no right to 
rule in India; that British rale in India 
is unjust, tyrannical and^ highly evil in 
its effects^is a crime against humanity 
and a menace to the world^s freedom 
and peace. The main purpose of the 


book is to remove the impression, said to 
be widespread in America, that British 
rule in India has been and is a great and 
almost unqualified good. The author 
claims to be well qualified to deal with 
this matter by reason in particular of 
the fact that he has paid no less thaG> 
two visits to India — one in the years 
1895-96 and again in 1913-14, He 
cairns to have read the Indian periodi- 
cal press extensively during his visits 
and to have been regular subscri- 
ber since 1896 to no fewer than 7 Indian 
newspapers. Accordingly the reader is 
informed with great thoroughness and 
persistency that any signs of prosperity 
to be noticed in India are not signs of 
the prosperity of the Indian people but 
only of the English; .that the all-over- 
shadowing fact connected with the his- 
tory of India in recent years has been 
the succession of famines and the con- 
sequent plague epidemics. That in fact 
there is always famine, in the sense 
of starvation on a wide scale somewhere 
in the land. That the people of India 
are growing speedily poorer. The causes 
of India’s impoverishment are set forth as 
being heavy taxation, the destruction of 
her manufactures as a result of British 
rule, the enormous and wholly unneces- 
sary cost of her Government and in 
particular the heavy military expense 
of Government. These things are set 
forth as being the evils of foreign rule 
and the only remedy for them is said to 
be self-rule. It further appears, ac- 
cording to the author, that England's 
position in India works much injustice 
to the United States of America: 

“ When our Government debires to coramuni- 
oate upon any matter officially with India, it 
must be done round about by way of the 
British Ambassador, the official not of India, 
but of the nation that is holding India in 
bondage. ** 

A chapter is devoted to the “ Arro- 
gance of the British India”; another is 
devoted to the denunciation of the legal * 
system in India, the information of the 
author being that its “law system” was 
framed for India by Macaulay, This it 
appears (tho reference would seem to be 
to the Indian Penal Code) is of a nature 
degrading to the Indian people- Its 
main features are said to be that the 
Judge and the prosecutor is the same 
man, that so many of the Judges ate 
foreigners, generally Englishmen, ^ who 
have little acquaintance with, the 
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Indian people; that are 

often appointed Judge#’ whp; have no 
knowledge of law; that the l#gal system 
is very costly. But the gravest charge 
of all against the British legal system 
in India is given as partiality and fav- 
dtaritizm towards Europeans. So too, 
the kind of peace which British rule has 
brought to India is explained to have 
been worse than wai\ The British 
have made a graveyard and they call it 
peace. ’* Again, the British Govern- 
ment is responsible for India’s ** opium 
curse • 

Thd British have fostered the opium evil 
and organized it for purposes of revenue. It 
has done this hypocriticaElly, pretending 
that it is fulfilling the wishes of the Indian 
people. *’ 

The like is said, at length, of India’s 
“ drink curse. ” Of caste in India, it is 
said: 

“The truth is the caste which is the most 
galling of any to the Indian people, and which 
they most desire to see reformed or removed, 
is that of their arrogant foreign lords and 
masters, who with some honourable exceptions, 
treat them as serfs. “ 

Of Hindu-Mahomedan riots it is 
explained that the responsibility for 
them is primarily on the British who 

** have employed the policy of fostering divi- 
sions among the people, knowing well that 
divisions always weaken a nation and render 
it easier to hold in subjection. “ 

Again, as to the military protection 
which the British give to India a chap- 
ter IS devoted to showing that 

“ The only protection the British give India 
in return for the crushing military burden 
that she is compelled to bear is the infinite in- 
justice and wrong of subjection, bondage, ex- 
ploitation, loss of freedom, deprivation of the 
place which she has a right to occupy among 
the great nations of mankind. 

Another chapter describes the British 
rule in India as worse than that of the 
Moghul Emperors because it is a govern- 
ment of foreigners and transients,” 
India being a 

“ plundered nation in the bands of constant 
plunderer with the plunder carried away clean 
out of the liind “ 

It does not seem to me to be neces- 
sary in this judgment to illustinate fur- 
ther the character and obnt^nti of the 
book, nor do I propose tb select for 
quotation the more extreme or rheto- 
rical piassages^^or the pass#g^ :^hlch 
display at its ' worst the 
against the\r(lovernmep|'"4f 
established by. in ' i’" 

The question feeing Wl&ther -grtfr ere 


contains Seditious matter the publrca- 
tion of which is puniababte under S. 
124-A, I. P. 0., the only reasonable 
answer in my opinion is that there is 
in this book ample to satisfy any Court 
of justice that the terms of that section 
have again and again been contravened. 
The book appears to roe to be a sus- 
tained attempt to bring into hatred or 
contempt and to excite disaffection to- 
wards the Government established by 
law in British India. The disapproba- 
tion expressed of the measures of 
Government or of the administrative or 
other actions of Government is motived 
throughout by a desire to excite hatred,, 
contempt and disaifection. 

The Advocate-General has referred us 
to the statement by Strachey, J., in 
Q%ieen Empress v. Bal Gang^har (1) 
at p. 137 of the meaning of S. 124-A,I. 
P. C., as it then stood : 

“ A man may critiicize or comment upon 
any measure or act of Government, whe- 
ther legislative or executive, and fre:ily ex- 
press his opinion upon it. . . . He fhay express 
the strongest condemnation of such measures 
and ho may do so ssverely and even unreason- 
ably, perversely and unfairly. So long as he 
confines himself to that, ho will he prptectf*d 
by the crplanation. But if he goos beyond tbatr 
and, whether in course of comments upon 
measures or not, holds up the Government it- 
self to the hatred or contempt of his reader ae 
for instance by attributing to it every sort of 
evil or misfortune suffered by the people ot 
dwelling adversely on its foreign origin and 
character or imputing to it base motives or ac- 
cusing it of hostility or indifference to the wel- 
fare of the people— then he is guilty under the 
section and the explanation will not save < 
him. “ 

Of this book it can hardly be doubted 
thati its loading features are accurately 
described in the latter portion of the pas- 
sage just cited. It proceeds indeed upon 
well worn lines every evil and misfor- 
tune, be it the “drink curse” the “opium 
curse,” famine or anything else, is attri* 
buted to the English Government 
whose foreign origin and character is 
insisted on upon every page. The ba- 
saness of its motives is the ever ready 
explanation of its policy. 

In these circumstances Mr. B. 0. 
Cfaatterjee, counsel for the applicant,, 
contended before uc that tl^ oritioizm 
of Government was both elaborate andi 
severe but that nevertheless the hook 
dcMsanot offend against saetion 124-A 
by reason of the fact that it appears 
ill f 1897 J- 512 Bom. lia. 
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from ceriiain passages therein that it is 
no part of^^the author’s purpose to ad- 
vosate that India should become En- 
tirely independent of the British 
Empire. Thus in one passage the 
author says : 

Here lies ladia’s only hope. Sho muBt; be 
come an absolutely indopondeut nation with no 
connexion with Great Britain, or else, remain- 
ing in the Empire, she must bo given the place 
of a real partner not that of a subordinate 
under a partner’s name,) a place of as true 
freedom and of an perfect equality with the 
other partners in the Empire as that of 
Australia, or New Zealand or South Africa or 
Canada 

In other passages, moreover, the book 
contains criticism of the present form 
of Government as being contrary to 
England’s own interests and its conti- 
nuance as the kind of policy which cost 
her the*American. colonies and which, 
if persisted in must cost her India also. 
In the preface or “foreword,” there is a 
passage in which the author disclaims 
enmity to Grhafi Britain and states that 
what he^dvocates for India ho believes 
to be for England’s good as well as 
that of India. It appears that this posi- 
tion is maintained, so far as the author 
is concerned, by assorting that there are 
two Englands one which he . likes to 
think of as the true one and the dther 
which ho describes as “this evil and as 
I believe dangerous England” and 
“this imporialistio, might-makes-right 
England” which ; 

unions held in check will make India a 
smoulderiug volcano of unrest. ” 

On the whole it seems to me to bo 
quite true to say that it is no part of 
the purpose of the book to argue that 
all connexion with Great Britain should 
be abrogated. So long as the author is 
engaged in denunciation, he has little 
interest, so far as I can discover, in any 
particular proposals for reform and the 
book does nut seem to be an argument 
in favour of any special type of con- 
stitution. This circumstance, however, 
has little bearing upon the question 
whether the book infringas S. 124-A. 
It is not necessary for our present pur- 
poses to consider whether the advocacy 
of any particular policy or any particular 
kind of constitution would necessarily, 
and of itself, be within the terms of the 
section. Though there may be policies 
or doctrines the advocacy of which is 
otherwise illegal no such question 


need be considered in this case. The 
words of the saebion are; 

” brings or attempts 6o bring inbo hatred or 
contempt;, or excites or attempts to excite 
disaffection towards His Majesty or the Govern- 
ment established by law in Biitish India.” 

No interpretation can be given to 
these words which would render it 
possible to hold that the book does not 
offend against the section. 

Mr. Chat ter jeo suggested that there; 
was room for a distinction between the 
fact and the form of British Govern- 
ment of India and contended that thej 
attempt, if any, to excite hatred andj 
contempt was in this book directed; 
solely against the particular form of' 
Government now obtaining and was thus 
innocent under the section. The words! 
used by the legislature are “ the Gov- 
ernment established by law in British 
India.” The section does not contem- 
plate the probability of attempts being 
made to excite hatred and contempt' 
against abstractions, but uses a clearj 
phrase for a definite thing, and it would 
be altogether misinterpreted if effect 
were given to Mr. Ghatterjoe’s argument. 
The book itself, moreover, fails alto- 
gether to fall into lino with the distinc- 
tion suggested. People who are so un- 
fortunate as to bo unable to advocate 
change in the form of Government with- 
out attempting to bring into hatred or 
contempt or to excite disaffection to- 
wards the Government established by 
law have nob been specially favoured by 
’ the legislature either by the terms of the 
section itself or by the explanations. 
They may take their grievance, if any, 
to the legislature, but the section while 
it stands must be intoi’prefced according 
to the plain and natural meaning of its 
words. In my opinion this application 
must be dismissed. 

Suhrawardy, J.— I agree. 

Pearson, J.— I agree. 

V.S./r.K. Application dismissed. 
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Hilton, J. 

Ram Chandra — Accused — Appellant, 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 402 of 1929, Be- 
cided on 19th July 19^, from order 
of Addl. Dist. Magistrate, Lahore, B/- 
2nd April 1926. " ' ij. 
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(a) Evidence Act, S. 159 ^ Writing in- 
cludes printed matter,” 

The word ” writing ** asad fSt S. 159 includes 
nleo printed matter. [P 333 C 1] 

(b) Evidence Act, S. 159— Witness can 
refresh his memory by referring to docu- 
ment read at or near the transaction — It is 
in^material that it was not printed by him. 

When a witness wants to refresh his me- 
mory under S. 159, he is to do so by referring 
in Court to the document which he had road 
at or near the time of the transaction, and it 
is the fact! thau he had known it to bo correct 
when he read it that is the justidcation for his 
doing BO. It is quite immaterial that a docu- 
ment to which the witness refers in Court was 
not printed by the witness himself or in his 
prcsonce. It is essential only that he should 
have read it at or s^on after the transaction, 
to which it relates. [P 333 C 1] 

(c) Evidence Act, S. 62, Expl. 1 — One spe* 
cimen of newspaper is counterpart original 
of another of same date. 

One specimen of a newspaper is not a copy of 
another specimen of the same newspaper of the 
same date. There is no relation between them 
of copy and original. They ara all counterpart 
originals, each b3ing primary evidence of the 
contents of the rest. [P 333 C 2] 

(d) Evidence Act, S. 81 — Newspaper ac- 
tually produced— Presumption of genuine- 
ness arises. 

There is a presumption under S. 81 of the 
genuineness of the specimen actually pro- 
duced. [P 333 0 2] 

(e) Penal Code, S. 124-A — Memory of 
witness's testimony as to actual word used 
ahould not be relied. 

In a case under S. 124-A, whatever the me* 
Tuory of witnesses*, their memories as to actual 
words used should not be relied upon after a 
considerable time. [P 333 0 2J 

(f) Penal Code, S. 124-A — Truth does not 
■excuse seditious commentary. 

If certain alleged facts are used as a peg on 
which to hang seditious comments, the truth 
of the facts does not excuse the seditious com- 
mentary ; 19 Bom. L, R, 211, DiaL [P 334 C 2] 

Barkat AH — for Appellant. 

Das Baj Satvhay — for the Crown. 

Judgment. ^Bam Chandra has been 
convicted by the Additional District 
Magistrate of Lahore under S. 124-A, 
I. F. C., and sentenced to rigorous im- 
prisonment for one year and a line of 
Rs. 200 on account of a speech alleged 
to have been made by him on 19th 
November 1928, at a public meeting 
held outside the Mori Gate at Lahore. 
At the same trial he was also convicted 
under the same v section and sentenced 
to rigorous imprisonment for two years 
and a fine of Bs. 300 on account b| a 
speech alleged to .have been made by 
him on 16th December 19^8, at a meet* 
ing held in the Bradlaugh Hall at 
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Lahore. It was Ordered that the, sen- 
tence of imprisonment should run con- 
secutively. He now appeals against 
these convictions and sentences* 

I take first the speech of 16th Decem- 
ber 1928. The prosecution were able to 
load evidence of persons who were 
present at the meeting and who deposed 
that they heard what the appellant ut. 
tered. Among these was Agha Bashid 
Ahmad, a Sub-Iaspeotor of the 0. I, D., 
who recorded a shorthand report of the 
speech while it was being made. The 
version of the speech contained in the 
report is the version upon which the 
prosecution has relied and the charge 
framed is based upon it. 

The appellant did not deny that he 
had spoken at this meeting but he made 
a defence that his speech was entirely 
different from the version entlered in 
the charge sheet to which the prosecu- 
tion witnesses had deposed. He called 
several witnesses and cited others to 
depose that they attended the meeting 
and that they hoard what the dTppellant 
uttered. There is no doubt that the 
appellant expected these witnesses to 
depose that the appellant’s words were 
not those entered in the charge siieet. 
When Bam Kishan, D. W. 10, was 
being examined ho stated that he had 
heard the appellant’s speech and tliat 
next morning he had read a report or 
account of that speech in the Bando 
Mataram newspaper of that date. The 
defence counsel then wanted to ask the 
witness whether that account which ho 
had read on the following morning was 
such as he knew to be correct when he 
read it. This question was disallowed 
by the learned Magistrate on an objec- 
tion mado by the Public Prosecutor. 
The defence counsel also wanted that 
the witness should be permitted to re- 
fresh his memory concerning the words 
of the speech from a copy of the Bande 
Mataram newspaper bearing the date 
18th December 1928, (and presumably 
published on 17th December). This re- 
quest was ajso disallowed on the Pub- 
lie Prosecutor’s objection. The reasons 
which the learned Magistrate recorded 
for overruling the appellant’s counsel on 
these matters \^er6 first that tbe wit- 
ness had not himself printed the news- 
paper nor had seen it in the process of 
being printed, and secondly, that the 
defence had not been able to prove 
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that the issue of the newspaper which 
was tendered in 09 urt ooniiained an ac- 
count of the speech identical with 
any report that bad been recorded by 
any reporter while the meeting was 
going on. 

When the learned Magistrate had 
given his ruling on these points the ap- 
pellant made a statement closing his de- 
fence on the ground that the Magis- 
^trate’s ruling would debar from coming 
on the record the reiniining evidence 
upon which he had intended to rely. 

Strong exception has been taken be- 
fore me to the learned Magistrate's rul- 
ing on these points and it is contended 
that the appellant’s defence was there- 
by nulliLied contrary bo Uw. In my 
opinion, the lexrned Magistrate did not 
take a correct view of the law and his 
ruling cannot ha upheld. 

The first point bo observe is that the 
'word writing ” used in S. 159, Evi- 
idence Act, includes also printed matter 
i(so 0 (ioneral Clauses Act 10 of 1897, 
S. 3, sub-S. 53). 

The next point is that when a witness 
.wants ^'to refresh his memory under 
S, 159, Evidence Act, he is to do so by 
jreferring in Court to the document 
iwlych he had road at or near the time 
;o{ the transaction, and it is the fact 
jbliat he had known it to be correct 
when he read it that is the justification 
for his doing so. Thus there is no 
'question, as the learned Magistrate 
seems to have thought of producing in 
Court any report recorded by a reporter 
at the meeting, for the simple reason 
that no such I’eport had ever been read 
by the witness at or near the time of 
the transaction. 

[ The next point is that it is quite im- 
Imatorial that tiio document to which 
I'the witness refers in Court was not 
printed by the witness himself or in his 
presence. It is essential only that he 
should have read it at or soon after the 
transaction to which it relates. 

The final point which has occupied 
mo, though I am not sure whether it 
was raised before the learned Magis- 
trate. is the fact that the specimen of 
the newspaper actually produced in 
Court when the witness was being exa- 
mined was probably not the identical 
specirndn which the witness says that 
he had read on the da^ after the speech. 
It might seem at first sight that if the 
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specimen which the witness had read is 
the original, the specimen produced in 
Court woul4 be only its copy and that,, 
therefore, the Magistrate had under 
para. 3, S. 159 A discretion to disallow a 
reference to such a copy. Turning,, 
however, to Expln. 2 to S. 62, Evidence 
Act, it is found that where a number of 
documents are all made by one uniform< 
process as in the case of printing, etc., 
each is primary evidence of the contents 
of the rest but where they are all copies 
of a common original they are not pri- 
mary evidence of the contents of the 
original. Prom this it follows that onoi 
specimen of a newspaper is not a copy 
of another specimen of the same news- 
paper of the same date. There is no 
relation between them of copy and ori- 
ginal. They are all counter-part ori- 
ginals, each being primary evidence of' 
the contents of the rest. The specimen 
produced in Court is, therefore, primary 
evidence of the contents of the speci- 
men which the witness had read andl 
1 can see no valid reason why in thatj 
case the witness cannot refresh his me-| 
mory. by referring as well to one speci-j 
men as to another. It may bo addecl[ 
that there is a presumption under S. 81, 
Evidence Act of the genuineness of the 
specimen actually produced. 

For the above reasons I am led to 
conclude that the ruling of the learned 
Magistrate was nob in accordance with 
law and that it had the effect of de- 
priving the appellant of his right to put 
his defence properly before the Court. 

In such a case as this the correct 
course to pursue would ordinarily be to 
direct under S. 42b, Criminal P. C., that 
the defence witnesses of the category 
in question should now be examined by 
way of additional evidence. I have care- 
fully considered the advisability of ad- 
opting this course and have come to the 
conclusion that it should not be followed. 
Whatever the memory of these witnes- 
ses might have been in March 1929, 
when they attended the learned Magis--. 
trabe’s Court concerning a speech maSej 
in the preceding December, their me- 
mories of actual words used could now 
be of very little assistance to tho Court 
even when refreshed by a reference tc 
documents read by them soon after the 
speech. It must, I think, be admitted 
that the appellant would still remain 
with a jalid grievance that his witnes- 
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668 had been examined too long after 
the date of the speech to oarry snoh 
conviction to the mind of the Court as 
they might have carried some months 
•earlier. On this view of the matter I 
have decided to acquit the appellant on 
the charge, relating to the speech of 
16th December 1928. 

Coming now to the speech of 19bh 
November 1928, the appellant admitted 
that he had made the speech, which has 
been proved by 8. Arjan Singh, Sub- 
Inspector of the C. L D., P. W. 2, w^ho 
was present at the meeting and took a 
shorthand report of the speech at the 
time it was being made. • 

The appellant’s learned counsel has 
argued before me that the version 
proved by S. Arjan Singh does not re- 
present the entire speech which the ap- 
pellant made, bub comprises only quota- 
tions or extracts from it and that the 
appellant cannot be condemned unless 
the full speech is before the Court from 
which the Court could Judge the tenor 
of it as a whole. Ho has referred me 
to several authorities, most of which 
relate to newspaper articles and one of 
them Bal Gangadhar Tilak v. Emperor 
(l) to a lengthy and obviously well- 
eonsidered speech. In the first place 
I do not find it proved that the prose- 
cution version is nob the full speech, 
vS. Arjan Singh clearly deposed that the 
*took down the speech word for word 
and omitted nothing and that he can 
write shorthand at 130 words a minute. 
No defence witness was asked to give 
any lival version of the speech. In 
fact no defence witness was called who 
was present when this speech was made. 

I hold, therefore, that prosecution ver- 
sion is a full and correct version. The 
remaining question is whether the 
speech is wMbhin S. 124- A. Heading it 
as a whole and wherever two interpre- 
tations of a phrase are possible giving 
the appellant the benefit of the more 
innocent, I find the speech to be sedi- 
tious. 

Tlio a])pellaiit led some defence evi- 
dence to prove how certain injuries 
were rereived by the late* Lala Lejpat 
Hai and what effect they had on bis 
bealtbj, The object of this evidence 
was tb show that certain remarks on 
this subject in the s|)eech were based on 

18 Cr. L. 7. SC7. * . 


facts. Those facts are, however, hot 
important for the purpose of judging 
the character of the speech. If certain 
alleged facts are used as a peg od which 
to hang seditions comments the truth of 
the facts does not exeouse the seditious 
commentary, I, therefore, express no! 
opinion about this defence evidence and^ 
proceed to examine the speech. 

In it I find indirect incitements to 
violent action in the expression that in 
othor countries streams of blopd would 
have been shed and also couplet which 
begins with the words : “ If the arm is 
not strong/’ These phrases are some- 
what tempered by others whore non- 
violent movements are referred to. On 
the whole there is not much incitement 
to violence. On the othor hand excite- 
ment of hatred and disaffection of the 
establisTied (jovernmenb is plentiful. 
The phrase about shaking the Govern- 
ment goes well beyond disapprobation 
wrhich Expln. 2 to S. 124-A allows. 
Then there is the contemptuous charge 
that the Government believes in force. 
Disaffection is strongly pronounced i n 
the phrase : “If you want tts put an 
end to this Government ” and again in 
the sentence about the movement of 
complete independence. These are 
phrases which colour the whole speech 
and express its intention. They amount, 
in my opinion, to sedition. 

As regards the sentence I would have 
reduced it to some extent as thq^ speech 
is nob very violent, but for the fact that 
the appellant has a previous conviction 
of recent date under the same section. 

1 dismiss the appeal in respect of the 
conviefcion for the speech of 19th Nov- 
ember 1928, and confirm the sentence of 
one year’s rigorous imprisonment and 
fine of Ks. 200. I accept the appeal in 
respect of bhes{)eeah of IGfch Docombev 
1928, and setting aside the coviefeion and 
sentence of bw^o years’ rigorous imprison- 
ment and Rs. 300 fine, I direct that tho 
appellant be acquitted on that charge 
and that the fine of Rs. 300 if paid, bo 
refunded. 

v.D./u.K. Appeal partly allowed. 
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(Mfdrai) 

Jackson, J. 

P, Madar Sahib — Petitioner. 

V. 

Emperor — Opposite Party. 

Cviminal Kevn. Case No. 617 of 1929, 
and Criminal Bevn. Petn. No. 561 of 
1929, Decided on 29th November 1929. 

(a) Madras District Municipalities Act, 
Sell. 4, R. 30 —‘Distraint warrant signed by 
faciimiie stamp is irregular and invalid. 

Where an o£[icQr leaves a facsimile stamp of 
bis signature behind him, which the psons 
continue to use, a warrant issuai Ptamptad by 
such facsimile is quite irregular and invalid. 

(b) Madras District Municipalities Act, 
Sch. 4, R. 30 — Warrant must be issued under 
sign manual— Civil P. C., S. 2 (20) has no 
application to District Municipalities Act — 
But illiterate may affix mark under Madras 
General Clauses Act, S. 3 f29). 

Under the Distrtet Municipalities Act a 
warrant must bear the signabure of the Chair* 
man. Signature must bo tak'jn in its accepted 
Fonsa of^ign manual. The fact that iu 3. 2 
(JO), Civil P.C., sign is used as including stamp 
has nr> bearing on the Madras District Muni* 
cipalifcies Act. But if the Chairnim happens 
to be illiterate, under 3. a (20), Madras General 
Clauses Act, he m^y affix his mark. [P 0 2] 

(c) Moiras District Municipalities Act, 
Sch. 4, K, 31— Distrainer has no right to take 
front door— Accused resisting such distraint 
is protected by rule of self defence and can* 
not be convicted under Penal Code, S. 332. 

A distrainor having a warrant has no right 
to taka the front door of a house, and if he 
tlireatoriB to do so, such a proc»jeding renders 
the house unsafe calling ior immediatitt dufcuco 
of private property. Further if th^ accus'd 
resists such attempts he canuot bo said to have 
oxcoodod his right of self-defence and any 
conviction under Penal Coio, S. 382, is liable 
to bj set aside : 13 Mad. 51«, Foil. [P 33> C 2] 

V, L. Ethiraj and S. liamachandran 
— for Potitioners. 

K, S. Vasiidevan for Publio Prosecutor 
— for tha Crown. 

Order. — Tho fcwo petitioners have 
boon sentenced to three months* simple 
imprisonment and Bu. 50 line under 
S. 332, 1. P. 0., for resisting a distraint 
tinder a warrant purporting to have been 
issued by the Municipal Chairman of 
Guddappah. It seems clear that there 
was no warrant. The prosecution theory 
is that "the ex-Ghairman left a faosimile 
jstamp of hU signature behind him, which 
the peons continued to use. Of course 
this would bo quite irregular and would 
give no validity to a warrant. 

It is clear from Appendix A of Sch, 4, 
District Municipalities Act that the 
warrant must bear the# signature of the 
chairman. Signature must be tal;dn in 


its accepted sense of sign manual. The 
fact that in S. 2 (20), Civil P. G., sign is 
used as inoltiding stamp has no bearing 
on the Madras District Municipalities! 
Act. The only departure from the gen 
eral rule is that if the Chairman happens 
to be illiterate, under S. 3 (29) Madras 
General Clauses Act he may aflix his 
mark. Even if the distrainers had 
warrant they had no right to do so as they 
threatened, and take the front door of the. 
house Queen Empress v. Sahaik Ibrahim 
(1), a proceeding which rendered the 
house unsafe, and called for immediate 
defence of private property. In the cir-| 
cpmstances I am not prepared to hold 
that the accused exceeded that right. 
The conviction is sot aside and the 6ne 
ordered to be refunded. Accuseds* bail 
is released. 

P.u.s./v.s. Conviction set aside. 

• (1) llS'JO] 13 Mad. 518.’ 
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WOBT, J. 

Mahadeo LaZ — Petitioners. 

V. 

Jl(Tssaini Pandey — Opposite Party. 

Criininal Bevn. No. 430 of 1929, Deci- 
ded on 26th August 1929 

(a) Criminal P. C. S. 138 — Error in nomi- 
nation of jury whether can be cured by S. 
537. 

Tho nomination of a Jury iS' a nomination 
of the Court which has to try the case and 
irregularity with regard to that matter is an 
irregularity which goes to the root of the pro- 
ceedings. It is doubtful whether in any event 
the provisions of S. 537, Criminal P. C., could 
cure tho irregularity in this respect. \3Cal. 
499, Fef. fP 336 C 1] 

(b) Criminal P. C., S. 139-A — Can there 
be waiver of mandatory provisions (Queare). 

Whether there can be a waiver of mandatory 
provision such as is contained in S. 139-A of 
tho.Code. . [P 336 0 2] 

Sarju Prasad—for Petitioners. 

S. P. Varma and Bhagicat Prasad^ 
for Opposite Party. 

Judgment,— This rule is directed 
against the order of tho Magistrate made 
on 13th June 1929, as a result of an 
award by a Jury under Chap. 10, Crimf- 
nal P. C, He ordered the petitioners to 
remove an encroachment being a wall 
on plot No, 234 on or before 27th June 
1929. Execution of this order was 
stayed on 27th June 1926, till the dis- 
posal of an appeal which was pending 
before the Sesstons Judge. 

fLi much regret lo - have 8*6b Aside 
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the order of the MigiatrAte bating re- 
gard to the fact that alt hbugh there was 
irregularity in the probeedings, it is per- 
fectly clear to; me that so far as it was 
possible, tbbl|ietitioner waived this ir- 
regularity. The £rst contention is that 
the Jury which was summoned was ap- 
pointed in contravention of the provi- 
cSions of S. 138, Criminal P. C. That 
section provides that : 

“ Oa receiving an application ujj^der 185 
to appoint a jury, the Magistrate shall forth- 
with appoint a jury consisting of an uneven 
number of persons not leas than five, of whom 
the foreman and oae*half of the remaining 
members shall be nominated by the Magis- 
trate " ^ 

la this case the Magistrate nominated 
the foreman, but stated that the parties 
would nominate the remainder and that 
in fact was done ; two wero nominated 
by the petitioners and two were nomi- 
nated by the opposite party. Ib is con- 
tended that this is an irregularity by 
reason of the provisions of S. 537, 
Criminal P. C. It is to be noticed tliat 
in S. 537 the errors and omissions which 
are cured by that section are stated to 
be in ; 

the complaint, summons, warrant, charge, 
proclamation, order, judgment or other prucoa- 
diagS boforo or during trial 
, / and then in sub-para. (c) mention is 
^made of an omission to revise a of 
jurors or assessors in accordance w ith 
S. 324 ; and apart from the mention of 
, a misdirection to the jury in subpara, 
(a) there is nothing in the whole of this 
section about the appointment or nomi- 
nation of a jury. Now quite clearly 
tha nomination of a jury is a nomina- 
tion of the Court, which has to try the 
case and it would seem that irregularity 
with regard to that matter is an irregu- 
larity which goes to the root of the pro- 
ceedings. Therefore, in my judgment 
it is doubtful whether in any event the 
'provisions of S. 537, Criminal P. C., 
could ouro the irregularity in this res- 
pect. In connexion with this point 
the decision in Opendra Nath v. Khitish 
Chandra (1) is relied upon. In that case 
similar irregularity in the appointment 
of a jury was held to be incapable of 
making a legally binding award. How- 
ever, having regard to the dther point in 
the case it is unnecessary for me to s^y 
whether as a matter of law the irregu- 
larity in the appointment Qf the jurors 
in the case was sucb asL. could not be 
(1) [ieSeJ 28 


cured by S. 637, Criminal P. C. The 
other point in the ceme is that the Magis- 
trate did not comply with the provisions 
of S. 139-A, Criminal P. 0. In this con- 
nexfonJ might mention that it is clei^ 
that the petitioners the 'mqlhent th^ 
were summoned to ebme before the 
Magistrate asked for a jury, and, there- 
fore, it seems tp me that there^ was a 
clear waiver of their rights under 8.. 
139-A. But [ have the gravest doubt r 
whether there can be a waiver of a|, 
mandatory provision such as is con- 
tained in 8. i39-A of the Code. The 
section provides that 
“ whera an order is mtdo under S. 133 of the 
Code, ...... the Magistrate shall, on the 

appearance, before him of the person against 
whom the order was made, question him as to 
whether he denies the existence of any public 
right in respect of the way. river, channel or 
place, and, if ho does so, the Magistrate shall, 
before proceeding under S. 137 or S. 138, in- 
quire into the matter.’* , 

Now there w^as no inquiry by the 
Magistrate. If there had been it mighk 
have resulted in the necessity of pro- 
ceeding under tho second subsection of 
8. 139-A. As I have said, thej^ w*as no 
inquiry and thereforo, it is idle to specu- 
late as to what the result of such inquiry 
w’ould have been. It is contended that 
in the petiticiiei's’ written statement the 
question of whether tho land Avas pri- 
vate property or public land was not 
disputed, that is to say, that it \Yas ad- 
mitted that it was a public land and 
the fact desired that there had been an 
encroachment. In my judgment I do 
not think that this, contention is sup- 
X)ortcd by a i)erusal of the written state- 
ment ; but in any event that matter .is 
immaterial, because the section quite 
clearly moans that the party against 
whom the order under 8. 133 is directed 
is under no necessity of contending that 
it is his private land, but on the other 
hand it is obligatory on the part of the 
Magistrtito to inquire whether that in 
fact is the contention. of the party or not. 

In these circumstances the award of 
the jury is set aside. Tho maltier will 
proceed from the stage in which the 
proceedings had reached on tho date 
when the petitioner first came before 
the Magistrate after being served with 
the order under 8. 133, and tbe Magis- 
trate will determine the matter .accord- 
ibg to law. t 

V,8./h.k. Cme 
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ACT 2 of 1930 

(Received 0, G's assent on 1st March 
1930) 

The Dangerous Drugs Act 

This Act has been enacted for centra- 
lising and vesting the control of the 
operations relating to Dangerous Drugs 
in G. G. in Council. It applies to the 
whole of British India including British 
Baluchistan aud Sonthal Pergannas. 

Section 2 gives the various definitions 
of different kinds of Dangerous Drugs 
and of acts of importing, exporting, 
transporting etc. 

Secbiof! 3 gives G. G. in Council power 
to frame rules for determining percent- 
age. 

Sections 4 to 9 deal with prohibition 
and ^control over dealings with the 
“Dangerous Drugs.** 

Sections ' 10 to 21 deal with ofTences 
and punishments therefor including at- 
tempts and abutments. 

Sections 22 to 35 deal with procedure 
regarding issue of warrants, seizure and 
arrest without warrant, the mode in 
which they are to bo effected and inci- 
dental rights and liabilities of the ex- 
cise officers and the offenders, including 
the rules for confiscations etc. 

Sections 3C to 41 are miscellaneous. 
S. 36 relates to rules made under the 
Act. S. 37 deals with recovery of sums 
due to Govorment. S. 38 relates to ap- 
plicability of Sea Customs Act. S. 39 
relates to savings of Local Acts. 

Schedule 1 deals with bonds to ab- 


stain from the commission of offencee 
under the Act. 

Schedule 2 gives the extent to which 
Ideal Acts have been amended: 


ACT 6 of 1930 

{Received G, G*s, assent on I5th 
March 1930) 

Amends the Prisons Act, 1894. 

In S. 27, Cl. (2), Prisons Act 1894. 
21 ** is substituted for “ 18.** 


ACT 9 of 1930 

{Received 0, G's, assent on 20th 
March 1930) 

Amends the Cantonments (House 
Accommodation) Act, 1923 

Clause (bb), S, 2, sub-S. J, has been 
omitted. Cl. (d), sub-S. i,has been 
amended so as to include Officer 
Commanding the district. S.Ghas been 
now substituted by now section. In 
S. 7 a proviso has been added, S. 8 has 
been omitted. By the amended. S. 13, 
sub-S.- 2, “Civil Court** has been substi- 
tuted for “committee of arbitration.** 
In sub-S. (L), S. 15, word “30** has 
been substituted for the word “15." 
The same is the case with S. 16, sub- 
Ss. (1) and (2). S. 17 has bean substi- 
tuted for the old S. 17. The w*hole of 
Chap. 4 has been substituted by a . new 
Chap. 4. S. 29 has been amended. Tha 
old S. 30 has been substituted by a new 
S. 30. S. 31-A has been added. 


1930 Or. 0, J.26/4 
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Canon Law and a Registrar Marriagi^ 

By 

A. Fhiii. Fonseca. B. A. LUB., Pleader. Karachi 
{Continued, from p, 12.) 


1 Will now oonBider the Oode of Canon 
I/aw. Can it be possible or even proba* 
ble that the di^afts-man was so igno* 
rant of such a public fact as a civil 
marriage that he did not provide for 
such a case. I will not refer to canons 
already quoted in the judgments. By 
Canon 6 ignorantia juris neminem ex- 
ausait and Canon 18 is very important 
if there is : ^ 

any doubt or ambiguity one must refer to 
the previous law in force, the purpose and 
object of the law and the circumstances, and 
the mind of the legislator. '* 

There can be no doubt that the mar- 
riage is forbidden* as that is the 
opinion of all canonists. By Canon 16 
this opinion should have been followed. 
Kemp, J., in dealing with the impedi- 
ments after Canon 1035 has omitted to 
refer to Canon 1036 (2) and (3) concern- 
ing a diriment impediment and a grave 
X)rohibition. Further, Canon 1042 per- 
fectly includes clandestinity. The ordi- 
nary impediments and objections in 
Indiau and English law to the validity 
of a marriage o. g., affinity, prohibited 
•degrees etc,, *are referred to here as 
those of a minor order but all the rest 
are of a major order. This is clear and 
•sweeping and it must include clandesti- 
tiity. Thus, one must conclude that 
this is the law and that there is a prohi- 
bition. At least the Tamesi decree is 
clear and it should have been enforced. 
It is unnecessary to'refer to other canons 
in support of my arguments at this 
stage. Again, marriages ex facie ecole- 
^iae are recognised by the Catholic 
Church m only two instances and no 
other. *Doe8 this not exclude clandesti* 
nity ? The ordinary maxim supports 
this view expressio unius alterius 
exdusio. Consequently, a civil mar- 
*viage is prohibited by the Code of Canon 
as explained in Kemp* J.’s judgment. 

. Kemp, J., speaks of ** an .entire 
nullity. ** What is null must be void* 
That is the sense in which it is used. 
To have no existence in law it mast bo 
forbidden or prohibited. A civil mar- 
riage alone is recognised by, 'law where 
expressly it is compulsory by statute* 


In India a religious marriage is attended 
with full legal status as much as a civil 
marriage of non-Catholics. If Canon Law 
lays down that a civil marriage pro- 
duces a state of concubinage, which 
Kemp, J., admits is a state of sin, it 
must be forbidden. If the effect is for- 
bidden it must follow that the cause is 
equally forbidden. The effect, murder* 
is punished and therefore forbidden, so, 
the cause is equally forbidden. The 
same may be said of other null and 
void contracts. It is clear from the 
foregoing that Canon Law legislates re- 
garding the validity of . marriages, and 
this is partly admitted in the judg- 
ments : vide essentials* From the find* 
ings it follows that certain implications, 
which the Judges say do not arise cer- 
tainly do so, as I have tried to show 
above. And regarding custom and 
usage, I will quote two sound Jules of 
interpretation optimus legis inter pres 
consuetvdi or optimus interpres rerum 
usvs. These also apply. 

In conolusion, I will only refer ter the 
amendment of S. 88. An explanation 
may be added in those words. Personal 
Lnw includes the forms and essentials 
of Hindu, Mahomedan and.Canon Laws. 
An unusual method would be to add a 
section to Canon 1012 or 1035 prohibit- 
ing clandestinity. It will be really a 
surprise to the Vatican authorities that 
India makes an amendment nocessa ry 
but it will be more expeditious.’*' 

*NOTEon Berthiasume y,Dastous, 1930 
P.C. 1929, cited by Kemp, J, The facts of 
this case are quite different. Two Cana- 
dians, their domicile being Canadian, 
married in France, where a certificate 
of a civil marriage is a condition prece- 
dent to a religious marriage by the 
French Code. The marriage according 
to the French. Law was void because of 
its absence. The remarks of Viseount 
Dunedin are relevant only when e con- 
flict of laws arises, or when a reference 
to international law becomes nfiessary. 
The conclusion of the Privy Oouncil 
really supports the Catholic position, 
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because they hold in favour of the relU India, not outside India, where a civil 
gious marriage on the Doctrine of the ceremony was not necessary. I( the 
Oanon Law regardfhg a putative mar- Oanon Law was not the personal law, or 
riage, which "has been adopted by' many if the Portuguese domicile fell for con- 
systems*’ including the Quebec Code, sideration, the rules of international 
Viscount Dunedin states clearly, she law would apply to the case. It is im- 
was "from her antecedents and religion portant to note that the original and 
•quite incapable of considering marriage appellate Courts held in favour ot a 
as anything but a religious ceremony.** valid marriage, which wascondrmed by 
No 3. 88 arose here for interpretation, the Privy Council on the ground stated 
Here the marriage was contracted in above. 


The Sarda Act and after 

By . 


/i. Srinivasa Boo, M.A. 

Now that Act 19 of 1929, more popu- 
larly known as the Sarda Act, is a fait 
accompli and the Governor-General of 
India hjis given his assent thereto, the 
orthodox critics and opponents of the 
measure seem to be desperately trying 
to get at some device by which to got 
over its penal provisions. The device 
that aasjjy strikes them, is a journey to 
the nearest Native State, with a view to 
solemnise the prohibited marriage, with- 
in that State. Headers of the All India 
Bep^^ter may well ask, is this a success- 
ful device ? or does the law of the land 
attach the same penalty to it ? But be- 
fore that question is answered, a brief 
survey of the Act is necessary. 

The preamble clearly enunciates the 
purpose of the measure, as an act to res- 
train the solemnisation of child-mar- 
riages ; and this purpose is sought to be 
achieved by eleven short sections : of 
which S. 1 deals with title, extent 
and commencement ; S. 2 gives defini- 
tions ; Ss. 3-7 deal with penalties ; and 
Ss. 8 and 9 with jurisdiction and cogni- 
^Qce ; while the powers of the Court 
relating to preliminary inquiries and 
security fon costs, are described in the 
last two sections of the Act. 

As if to reconcile the masses as well 
as the classes, to the new awakening, 
the enforcement of the measure has 
been put oS till let April 1930. A child 
has been defined as a mle ifnder 18, or a 
lemalo under .14 ; and child-marriage, 
has been defined as a marriage to which 
either of the contracting parties is a 
ohildf The paniahmeoMor an offending 


I H.Zy., Valc%l^ GvtntVtT^ 

adult under 21 is limited to a maximum 
fine of Bs. 1,000 ; while adults over 21 
are liable to an additional sentence of a 
month’s imprisonment. The abettors 
are likewise dealt with, for performing, 
conducting or directing, any child-mar- 
riage. 

The foregoing resume of the Act suffi- 
ces to start our discussion. To take a 
concrete case, A and B are British 
Indian subjects of His Majesty. A has 
a daughter aged 11 while H has a son 
aged 22. A wants to give his daughter 
in marriage to B*s son. A and B con- 
sent to perform this in British India on 
1st April 1930. In this case the bride 
will escape with tine , but the bride- 
groom as well as A and B, are liable to 
be punished with a month’s simple im- 
prisonment as well. 

Can this bo averted by A and B going 
to Hyderabad Deccan, for instance; and 
perform the marriage there ; and what 
differences does it make, if A and B do 
not personally go to the Native State but 
send their children with instructions ta 
solemnise their marriage there ? That is 
the question to be answered. But tor 
get at a complete answer to that ques^ 
tiou, we have to travel a little outside 
the Sarda Act, and turn our attentiou 
to the Penal Code and the Code of OrL* 
minal Procedure. It is to these enact- 
ments we have to look for enlighten- 
ment in doubtful matterSi except in 
oases where reference to them has been 
specifically barred. * , 

The word "Offence** has been defined 
by sub-S. (0), S. 4, Oriminal P. 0.. as in 
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4ot or omission, made punishable by any 
taw for the time being in foroe ; and 
S-; 188 of the same Code imposes a liabi- 
lity on Indian subjects for punishment in- 
BritishConrtB.eTen in oases where the of- 
fence is committed beyond British India. 
The only proviso to the application of 
that section is that the Political Agent 
or the Local Government, as the case 
&ay be, has to certify to the htneSs of 
inquiry into the charge. 

For clearer understanding, the section 
is reproduced below: 

''Section 188 ; where a Native Indian subject 
of His Majesty commits an oilence, at any 
place, without and beyond the limits of British 
India, or • 

when any British subject commits an ofienoe 
in the territories of any Native Prince or Chief 
in India or 

II he may he dealt with, in respect of such 
pfience, as if it had been committed at any 
lace vyithln British India, at which he may 
e‘ found; 

’ Provided that no such charge shall bo in- 
tuited into in British India, unless the Po- 
li^cal Agent, if there is one,for the territory in 
which the ofience is alleged to have been com- 
mitted, certifies that in his opinion, the 
o’harge ought 'to bb inquired into in British 
India; and where there is no Political Agent, 
the.sanction of the Local Government shall bo 
requked ; • • 

I Along with this, R, ^ 108-A, I.P.C., has 
to be considered. This new section has 
beep %dded by the Indian Penal Code 
AmWidmeat Act (I of 1898) and reads: 

.".A person abets an offence within the mean- 
ing of this Code, who in British India, abets 
the commission of any act, without and be- 
yond' British India, which would constitute 
an oSe^oe, if committed in British India.” 

Even a cureory reading of the above 
datt'racts would incline us to the view 
jihat our orthodox > critics cannot escape 
Hhsi |ienal provisions of Act 19 of 1929; 
Web if they actually do not go to Hy- 
derabad, but send their children to that 
biacb'for the specific purpose of having 
theit marriage performed there. It has 
fbrthsr tO'be remembered that' sub-S. 2; 
S.' 6, Sards Act, draws a rebuttable pre^- 
rohiption, tHit where a minor has ooti- 
tiHicted a ohild-ftiarriage, the person 
*havlng charge of such minor, bah failed 
t6-\prevent. th'e marriage from being 
sblemaised. In other words tha patents 
the |n:iiha facie held to be abetters. ' 


That is where we stand; and it makes 
no difference whether the prohibited 
marriage is solemnisdS within or with- 
out British India; and whether or not 
the parents actually accompany them 
to the. Native States, for the purpose of 
solemnising the marriage of their child- 
ren. 

As a drowning man catches at a straw, 
the orthodox critic will hereafter have 
to' shift the scene of his activity to the 
chambers of Political Agents, and 
Government Houses, thanks to Bai 
Sahib Harabilas Sarda. The orthodox 
critic will have to take the further pre- 
caution, that the Native State to which 
he proposes to go, or send his children, 
does not itself contain a local parallel 
Act, like the Infant Marriage Preven- 
tion Act, of Baroda, or the Child Mar- 
riage Prevention Act of Bajkdt, 

It is not the purpose of this article 
to canvass the necessity or desirability’' 
of such *a measure as the Sarda Act, 
but only to elucidate the legal position 
of the orthodox critics who think they 
can get over the penal provisions of the 
Act, by running to the nearest Native 
State for achieving the very purpose, 
forbidden within British India. 

In fairness it has, however, to be con- 
ceded that the matter under discussion 
is by DO means free from doubt. From 
the nature of things, there cannot be 
case law to illumine us; nor a plentiful 
crop of text books and commentaries, to 
guide us. A. priori considerations may 
not always assist us in coming to a 
correct conclusion ; and it has also to be 
remembered that where angels fear to 
tread, it may not be wise for others to 
rush in. Nevertheless, I have tried, in 
the crowded columns of the All India 
Bepnter, to develope a categorical 
statemebt oE the law on the subject; 
with a view to- sound a note of warning 
to my orthodox friends, against a posi 
siibly prbeipitatS path of peril ; even 
if they should bold that the Sarda 
Act has resulted as Justice Mackay of 
the Madras High Court , has observodl 
not merely in a social revolution, hut 
Va seismic disturbance of an age-long 
praeticB." ’ • 
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Muhammad Bafi v. 

1930 Cr. Cases 337 

(La^re) 

BHIDE, J. 

Muhammad Ua/i— Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 602 of 1929, De- 
cided on 6th August 1929, from an order 
of Magistrate, First Class, Sialkot, D/- 
4th June 1929. 

Penal Code, S«. 320 and 326 — Wound on 
neck with sharp edged weapon is dangerous 
to life, but it is not sufficient in itself to 
cause death. 

The accused, a young man of twenty, inflict- 
ed a wound with a sharp-edgcd weapon on the 
neck of his friend in a sudden impulse as a 
result of a quarrel. The wound became septic 
and wounded man died. 

Held: that a wound on the nock was “dange- 
rous to life” within the moaning of Cl. 8, S. 320 
and W 18 therefore grievous. But the wound 
itself was not in itself suflicient to cause death 
and the cjrcumstances did no^ justify a finding 
that the acoused knew that his act was likely 
to cause death. Considering the ago of the ac- 
oused and the circumstances, tho sentence of 
seven years passed on the accused was very 
severe and sentence for two vears was sufficient. 
A. I. R, 1922 Lah. 26, Ref. " [P 338 0 1, 2] 

Muhammad Amin — for Appellant. 

Shamhu Lai Puri — for the Crown. 

Judgment. — ^The appollanti Muham- 
mad alias BalTo, aged about IB or 20 
has been convicted in this case under 
S. 304 (II), 1. P. C., for causing the death 
of another youth named Habibullah, 
aged about 20, by inflicting an injury on 
his neck with a pen-knife and has been 
.sentenced to rigorous imprisonment for 
seven years. 

The prosecution story briefly was that 
on lOth March 1929, at about mid-day, 
there was a quarrel between the two 
boys over a loan of ten annas and later 
on, at about 1 p. ra. when the deceased 
was sitting at the shop of one Allah 
Bakha, a mochi, tho appellant came up 
and inflicted an injury on his neck with 
a pen-knife from behind. The deceased 
was taken to the hospital and died there 
fifteen days later as the result of septic 
poisoning frona the wound. 

The prosecution case rests on a dying 
declaration made by the deceased to a 
Magig|rate at about 6> m. the day on 
whicK be was wounded and the testi- 
mony of one Siraj (P. W. No. 9). There 
were three other witnesses relied on by 
the proseontion, vie*, Allfh Bakha Moohi, 
Allah Bakha Gujjar and Dinar Din, but 
1980 Cr. 0. 43 & 44 
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they have not supported the prosecution 
story as stated above. 

As regards the dying declaration Ex. 
P. A. recorded by the Magistrate, the 
learned counsel for the appellant had 
urged that the documont ikelf cannot 
be treated as evidence under S. 160, Evi- 
dence Act as the Magistrate did not 
state that he had no recollection of the 
facts and that he could only say tha*fc 
whatever he had recorded was correct 
[sea Pariah Singh v. Emperor (1).] Tho 
Magistrate has, however, given some of 
the facts orally. He has deposed that 
tho neck of the deceased was bandaged 
a^d on being questioned the deceased 
told him that Baffo.son of Shaft, of his 
own Mohalla had stabbed him with a 
knife at 1 p. in. at the shop of Allah 
Bakha mochi. Tho Magistvato had not 
given orally the details of tho previous 
quarrel which appear in Ex. P. A. There 
is, however, no independent evidence on 
the record about this previous quarrel 
and tho learned trial Magistrate has dis- 
believed it as a probable improvement 
introduced to heighten the gravity of 
the ofifence. The Magistrate who recor- 
ded the dying declaration states that 
there were four or five persons sitting by 
tho side oi tbo deceased \v\\en tho de- 
claration was recorded and that he sus- 
pected that they prompted him when 
this part of tho story, i. c. about the 
previous quarrel was narrated .to him. 
This fact no doubt throws suspicion on 
the dying declaration. At the same 
time, I do not think there is any good 
reason to doubt the truth of the deceas- 
ed’s allegation, that it was the appel- 
lant who inflicted the injury on tho 
neck ; for there is nothing on the record 
to show that the deceased or his rela- 
tions had any motive to implicate the 
appellant falsely. Although innocent 
persons are sometimes implicated with 
the guilty in cases of this description it 
must be remembered that only one per- 
son, viz., the appellant was charged in 
this case, and I cannot believe in the 
circumstances that he would have been 
charged instead of the real culprit, if 
the offence had been committed by some 
one else. 

The dying declaration ‘is corroborated 
by the evidence of Siraj* The learned 
counsel for the appellant has pointed 
o ut certain discrepancies in the gtate- 

(1) A. I. B. 1926 Lah. 310=7 Ijah. 9X, 



838 An AND Kishore v. Emperor 1$30 


ment of this witness before the Police 
and in Court; but this witness also ap- 
pears to be distinguished and I see no 
good reason to distrust his evidence as 
the main facts regarding the attack 
made by the appellant on the deceased 
in his presence. 

The two Allah Bakhas and Umar Din 
h^ve not supported the prosecution 
story* but as the learned Magistrate has 
pointed out their statement are mutual- 
ly inconsistent and it seems that they 
have deliberately refrained from dis- 
closing the truth in order to save the 
appellant. 

The appellant pleaded not guilty but 
could give no reasonable explanation of 
the charge brought against him. He 
produced some evidence in defence to 
show that he was in Lahore on the date 
of the offence. This was not even al- 
leged by him in his statement and the 
evidence produced is valueless. 

In my judgment, it is proved beyond 
any doubt that it was the appellant who 
inflicted the injury on the neck of the 
deceased which resulted in his death. 
Owing to the paucity of the evidence as 
regards the circumstances which led to 
the commission of the offence, the de- 
termination of the nature of the offence 
is not free from diflBiculty. There is no 
reliable evidence as to the motive for 
the offence but the probability is that 
it was committed on a sudden impulse 
as the result of a quarrel. 

The medical evidence shows that the 
injury was on the right side of the neck 
about 2F by F in dimension and was 
inflicted with a sharp-edged weapon. 
The Assistant Surgeon, who treated the 
deceased has, however, deposed that 
there was every possibility of the de- 
ceased surviving but for the wound be- 
coming septic, apparently as a result of 
it being pressed with hands and bandag- 
ed with dirty cloth in the initial stages 
before the deceased was taken to the 
hospital. From the medical evidence, 
it thus appears that the wound was not 
in itself sufficient to cause death. 1 do 
not think the circumstances of the ease 
justify a finding that the appellant knew 
that his act was likely to cause death. 
At the same time, a wound on the neck,, 
must, 1 think be at least considered to 
he ‘dangerous to life* Avitbin the mean- 
ing of Cl. 8, 8, 320, L P. 0., and there- 
fore ‘grievous/ 


I alter the conviction of the appellant, 
to one under S. 326, J. P. C. As regards 
the sentence, the appellant’s age is given 
in the record as 17 or 18. The learned 
Magistrate has estimated it in his judg- 
ment as 20. Even taking the latter] 
figure to be correct, the sentence ofi 
seven years passevd on him, seems very! 
severe in view of all the circumstances. 
The facts of the case are somewhat simi- 
lar to those in Ohulam Muhayvddin 
V. Emperor (2) in which the accused 
was awarded a sentence of three years, 
though the injury was more serious and, 
resulted in death in a few hours. 1 
think, a sentence of rigorous imprison- 
ment for two years will meet the ends 
of justice in the present case and I re- 
duce the sentence to this term accord- 
ingly. 

R.M./r.k. Order accordingly, 
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Pporde, 

Anand Kishore — Accused — Appollaab. 

V. ^ 

Emperor — Opposite Party. 

Criminal Appeal No. 361 of 4929, De- 
cided on 7th May 1929, from order of 
Addl. Dist. Magistrate, Lahore, D/- 2nd 
April 1929. 

(a) Penal Code, S. 124- A — Speech in 
which the speaker approvef of violence aa 
meant of achieving telf ’Government amounts 
to offence under S. 124 ’A. 

. A speech in which the speaker exhorts his 
audience to persuade Congress to alter their 
constitutional policy of non-violence into a 
policy of anarchy is intended to excite disaffec- 
tion towards the established Government and 
amounts to an oflonco under S. 124-A. To ad- 
vise a person to persuade others to adopt vio- 
lence as a means of attaining a political goal 
is no less objoctionablo than advising that per- 
son to commit violence himselif for that pur- 
pose. In either cas? the advice is to pursue a 
course of action which is calculated to disturb 
the tranquility of the State. It is a recom- 
mendation to oppose the established Govern- 
ment by force. Such a speech as ‘ a whole is 
obviously calculated to cause disaffection to- 
wards the Government established by law and 
the speaker must be deemed to have that intent, 

[P8S9C2] 

(h) Penal Cpde, S. 124-A— Accused of 
peaceful character committing oflei^e on 
impulse — ^Sentence of 12 months Wit re- 
duced to what had been undergocie^^ 

Where the offence is a first o^^ee and 
committed by a peuon of peaceful eharacter 
on the impulse of the moment, tl» iintenee 
oil2 months* rigorous imprieonment and a 
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■fino or Ks. 500 is somsvirhi^ aad should 

be reduced to wit, to what had been under- 
. gone.. * [P 841 01] 

Gokod Chand Narang and Amm Chand 
— for Appellant. 

C. H, Garden Noad--lot the Crown. 

Judgment. — The appellant has been 
-convicted under S. 124-A, I. P. C. of 
having delivered a speach on 16th De- 
cember 1928, the intent of which was to 
-’Oxcite or attempt to excite disaffection 
towards the Government established by 
.^Jaw in British India. The speech which 
he is alleged to have made, according to 
the evidence of the principal witness for 
the Crown Sub-Inspector, Agha Rashid 
Ahmad, is as follows; 

“As a member of Congress I shall not say 
that you should resort to violence, because I 
have taken the vow of non-violence. But I 
shall try in the Congress to secure a change in 
the cieed of non-violence. I bag to .say from 
a .personal stand-point that while Mahatma 
'Gandhi has rendeied a service to the 
country he has caused a severe loss to us also. 
•Ehe army of the bureaucracy could not have 
achieved that success which one command of 
Mahatma Gandhi has achieved. Bengalis re- 
sorted to violence in order to secure the can- 
eollation of the partition of Bengal. You 
should*force the Congress to discard the pro- 
gramme of non-violence because Swaraj can- 
not be attained by it. My personal opinion is 
that you should resort to violence if we should 
obtain Swaraj by anarchism and violence. Yon 
should study history. The obvious work that 
you should do is that you shoiil«l enter the 
’Congress and get non-violence discarded, I 
personally believe that it was non-violence 
which emboldened the bureaucraev to deal 
lathi blows to Lala Lajpat Rai and Jawhar Lai 
Nehru. Gandhi Ji has said that wo should not 
constitute secret societies. But the first work 
that YOU should do is to secure the alteration 
of the Congress creed, so that there should re- 
imain no distinction b:;twoon violence and non- 
violence.’* 

This version of the speech delivered 
by the appellant on the occasion in 
•question is stated by the C. I. D, witness 
to have been reduced to shorthand notes 
and he has sworn to the accuracy of that 
•version by refreshing his memory from 
the actual shorthand notes which were 
taken at the time. I see no reason why 
this witness' evidence should not bo ac- 
cepted. He has no motive whatsoever 
to single out the appellant and in the 
absence of any evidence to his discredit 
it must be assumed that& person of this 
• officer's standing is speaking the truth. 
'The other two witnesses who purport to 
give substantially the same version of 
the speech do not im]|fi'ess me as persons 
sto whose evidence much weight can 
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be attached. Dr. Narang in a very power- 
ful defence on behalf of the appellant 
has urged that even taking the speech as] 
it is deposed to by the police witness, 
that speech does not establish an offence] 
under 8. 124-A, L P. C. The conten- 
tion I am unable to accept. There can- 
not be the slightest doubt that the, 
speaker by exhorting his audience to 
persuade Congress to alter their consti- 
tutional policy of non-violence into a 
policy of anarchy was exciting and in- 
tended to excite disaffection towards thel 
established Government, It is true that 
he states in his speech that; 

“as a mainb3r of Con gross I shall uob say that 
•>»ou should not rosor': to violonco** 

but later on he stated that his personal 
opinion was that 

“yon should ro^ort to violooeo if wo would be 
obtain fcwaraj by anarchism and viobneo.” 

Moreover, he has pointed out to his 
audience that but for the policy of non- 
violence the 

“bureaucracy would not have permitted lathi 
blows to bo dealt with to Lala Lajpat B.ai and 
Jawahar Lil Nehru.’* 

I have not the slightest doubt that 
the speech as proved by the official wit- 
ness constitutes an offence under S. 124- 
A,L P. C. 

The speaker approves of violence as a| 
means of achieving Self-Government. To 
advise a person to por.suad 0 others to 
adopt violence as a moans of attaining a 
political goal, is no less objectionable 
than advising that person to commit vio-j 
lenco himself for that purpose. In either] 
case the advice is to pursue a course ofj 
acticvi which is calculated to disturb the 
tranquility of the State. It is a recom- 
mendation to oppose the established 
Government by means of force. Such 
a speech read as a whole is obvi- 
ously calculated to cause disaffection to 
the Government established by law andj 
the speaker must be deemed to have had| 
that intent when he uttered the words' 
in question. 

Dr. Narang has very strongly conten- 
ded that this version of the speech should 
not be accepted. He contends that his 
client was rather deprecating the policy 
of violence towards the established 
Government than advocating it. He 
says that even the official report of, the 
speech should be read as a warning tp 
the audience not to resort to violence 
but rather to enter the Congress partir 
and achieve their object. But this viieWy 
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aft I have said» is obviously uubenable if 
cue is to accept the speech as sworn to 
by the Bub -Inspector. Even if the speech 
had rested at exhorting the audience to 
attempt to convert the Cpngress policy 
of 'non-violence to one of anarchy, it 
would still, as I have already explained, 
come within the purview of S, 124.A. I 
dq not rely only on the evidence of the 
Sub-Inspector in coming to the conclu- 
sion that the appellant did intend to use 
words likely to cause disaffection to- 
wards the established Government, but 
I am fortified in this view by some of 
the remarks which one of the defence 
witnesses let fall in 'the course of hi% 
examination, I would refer tq the evi- 
dence of Lala Ganpat Rai, D. W. No. 11. 
In the course of his examination-in-chief 
he expressed himself as follows: 

“The purport of his speech was that feh® 
people were dissatisfied with the Congress creed 
of non-violence. He exhorted his audience to 
remain non-violent and said that, being a 
member of 'the Congress he could not and 
would not break the pledge he had taken. He 
added that he would not adviro violence till 
snob time as the creed had been changed*’* 

In other words, according to this wit- 
ness the speaker excused himself from 
advocating the policy of violence owing 
to his pledge to Congress. He expressed, 
however, his intention of ceasing to 
maintain a non-violent i>olitical attitude 
if the audience succeeded in changing the 
policy of the Congress party. Dr. Narang 
has argued that as it is known to every- 
i body that persons who belong to the 
Congress party could never be induced to 
change their policy of 7ion-violence for 
one of violence, therefore, the speaker 
must be understood to have intended to 
dissuade the audience from themselves 
attempting to enforce their political 
views by violent methods. Tho witness, 
however, stated in cross-examination 
that the “kakori martyrs,"’ including 
persons who were sentenced to death‘ 
were Congressmen and he added that 
it was said in the meeting that they 
were Congressmen. If that be so the 
audience would be inclined, I take it, 
to assume that Congressmen could by 
active propaganda he persuaded to adopt 
a violent policy. However, I need not 
pursue the very ingenious and able argu- 
ment of Dr. Narang any further as I am 
satisfied that the speech delivered bV 
the appellant is accurately given in the 
evidence of the Sub-Inspector. 
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There remains the Question of the pe^ 
nalty which has bqen imposed upon 
the appellant. It appears that the ap- 
pellant had no intention of attending the 
meeting held by "'Naujawan Bharat 
Sabha’* but happened to he in Bradlaugh 
Hall at the time attending a Congress 
meeting. The meeting in commemora- 
tion of the kakori crime took place after 
the Congress meeting and the Appellant 
apparently, was persuaded by one of the 
speakers at the second meeting to com^ 
intOjthe Hall. He was also asked, though 
he W' as not one of the official speakers,, 
to express his views, and it was not 
iintill all the speeches were delivered 
that he got up and said a few words, 
and, admittedly, ho did not speak for 
more than a few minutes. Dr, Nai'ang 
states that the appellant is a w^ell con- 
nected person of respectable antecedents 
and is of a pieacefnhand harmless tharac- 
ter. lie is a man of 45 and a * book- 
seller and it is not suggested that he has 
ever before been a party to any meeting 
of a seditious or violent nature. The- 
learned Government- Advocate agrees 
that the appellant in attending th% meet- 
ing and in making his speech acted on the 
impulse of the moment, and had not 
originally intended to have had anything 
to do with that meeting. 1 am inclined 
to think that the appellant did act 
rather on the impulse of the moment, 
and, having been iiiducod to attend a 
meeting of the kind ho felt that he could 
hardly leave it without saying something 
that was not antagonistic to the views 
of the audience which ho was to address. 
I do not for a moment desire to minimise 
the gravity of the appellant’s conduct 
in using the expressions he did at that 
gatliering. 

There -is no doubt that an incite- 
ment to political violence, expres- 
sed in moderate language by a res- 
pectable person, would have more effect 
upon ordinary people than the ranting 
of an irresponsible individual. At the 
same time I am impressed by the previ* 
ons character of the appellant and I 
think that fora first offence— having re- 
gard to all the circumstanoes the punish- 
ment which has been imposed is some- 
what severe. The appellant wan sen- 
tenced, to 12 months' rigorous imprison- 
ment and ‘a fine of Ite. 600, He has 
already nndergonl fiye weeks* imprison- 
ment* 1 think tbati bearing in mind tha 
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-charactor and antecedents of the appel- 
lant and the circuifistanoes under which 
he was persuaded to address the audi- 
ence, it would meet the ends of justice if 
the imprisonment is reduced to the 
punishment already undergone. At the 
same time I would confirm the penalty 
|ot fine with the alternative, in default of 
'payment, of further three month’s rigo- 
Irous imprisonment. 

li.M./ll.K. Orfler accordingly, 

1930 Cr. Cases 341 

(Lahore) 

Zapau Ali, J. 

Satya Pai— Convict— Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 725 of 1929, De- 
-cided on 11th November 1929, against 
order pf the Addi. Dist. Magistrate, 
Delhi, D/- 11th July 1929. 

(a) Criminal P. C., S. 497— Offence under 
S. 124'A, Penal Code — Accused on bail— 
Charge read— Accused praying for adjourn- 
ment for argument before pleading—* If 'ad- 
journmofit granted ball need not be can- 
celled. 

In a trial for an ofienco under S. 124-A, If 
the accuHcd is on hail and charge being 

road before pleading the accused asks for 
ail asdjournmcnt for argument and the Magis- 
trate agrees to it, the Magistrate is not 
hound to cancel the bail. fP 341 C 2j 

(b| Penal Code, S. 124- A— To advocate ex- 
pulsion of Englishmen from India is tant- 
amount to asking for subversion of Govern- 
ment established by law. 

At present to advocate expulsion of English- 
men from India is tantamount to asking tor 
Ivhe subversion of Government now established 
hvlaw. [P 342 Cl. 2] 

■(c) Penal Code, S. 124-A - ** War ” and 
warring against Government " do not ne- 
cessarily make speech seditious. 

The word “ jung " in urdu is often used 
metaphorically and means the same thing as 
the implicaiiion of the word war in such ex- 
pressions as “ warring elements,*’ “ warring 
opinions ” and so on, and unless there is 
something expressly to the contrary in a speech 
the expression “ war against the Government '* 
does not transgress the border line between ex- 
citing discontent and exciting disaffection. 

[P 342 0 2] 

Gokal Chdnd Narang and Mohammad 
A/am— for Appellant. 

Abdul liashid and Surai Narain — for 
dbhe Crown. 

Judgment. — The appellant in this 
ease is Di\ Satya Pal, a prominent cong- 
ressman of this provinoe. He address^ 
a public meeting in the Queen's Garden 
at Delhi on 10th March 1929, and the 


sequal was that the Senior Superinten- 
dent of Police of Delhi lodged a com- 
plaint against him with the sanction of 
the Local Government, charging him 
witli having delivered a speech which 
was seditious within the purview of 
S. 124-A, L P. C. The appella'it was 
tried by the Additional District Magis- 
trate of Delhi, who found him guilty 
and sentenced him to rigorous impri- 
sonment for two years and a fine of 
Es. 500 or in default to further rigorous 
imprisonment for six months. 

The speech was in Urdu and was 
taken down in shorthand by a C. I. D. 
Eeporber who produced a transcription 
of it as well as its translation into 
English. This Reporter was the princi- 
pal prosecution witness in the case. 
Dr. Satya Pal did not cross-examine 
him or any other prosecution witness, 
nor did he produce any witness in de- 
fence. When examined by the Magis- 
trate he admitted that the translation 
was “ a fair summary of his speech.” In 
the written statement that he filed he 
admitted that: 

” the governing sentiment expressed in that 
speech was one of entire dissatisfaction 
with the present system of Government and 
the desire to replace that syetem by swaraj by 
which ho meant the Government of India by 
Indians freed from alien domination.” 

In these circumstances the Magistrate 
had no other alternative nor has this 
Court than to accept the report of the 
speech as correct and to determine whe- 
ther it was seditious within the purview 
of S. 124.A, 1. P. C. 

When the Magistrate read out the^ 
charge under the section to the appel- 
lant ho did not plead, but asked for an 
adjournment for arguments. The Ma- 
gistrate agreed to this but at the same 
time cancelled his bail bond and order- 
ed his arrest. Hearing this Dr. Satya 
Pal withdrew his prayer for an adjourn- 
ment. Counsel for the appellant Dr.. 
Narang complains that the Magis«* 
trate did not afford reasonable facilities* 
to the appellant to defend himself and 
refers chiefiy to the above incident in 
support of the said complaint. All that 
1 consider necessary to remark in this 
connexion is that the Magistrate was 
not bound, as he thought he was, to 
cancel the bond and it would ha^e been’ 
of no consequence to let the appelLanfel 
remain on bail till final orders. 
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Coming to the merits, Dr. Narang 
argued that the speech could not appear 
to be seditious if read as a whole in 
“ a fair, free and liberal spirit/* and 
that, as observed by Fitzgerald, J., in 
Sullivan (l) “ the case should be viewed 
in a free, bold, manl 3 r and generous 
spirit towards the appellant.** I am of 
opinion that the utterance as a whole 
sounds seditious, as the speaker’s theme 
throughout was that .the Government 
was tyrannnical and that Englishmen 
or English rulers were devoid of all 
feeling of sympathy towards India and 
Indians. According to the appellant*§ 
admission, it was the speech of a politi- 
cal worker who was highly dissatisfied 
with the present system of Government, 
and it is clear from the speech that his 
aim and object was to impress upon the 
audience the paramount necessity of 
making a sustained effort for indepen- 
dence and to gain it or to perish in the 
struggle for it. It is not, therefore, ne- 
cessary to produce the whole of the 
speech, but the following excerpts there- 
from will amply bear out the above re- 
marks: 

These Engllshmcn'have boon ruling over us 
for long in a highly oppressive and tyrannical 
xnanoer. During 150 years they have, by des- 
troying all “ the good things of India, render- 
ed India crippled, penniless, helpless, forlorn, 
dishonoured, degraded and disgraced.” • • • 
**The greater the tyranny the more the Indians 
will realize their duty.” 

Then follows a conversation between 
a Martial Law prisoner and his wife, 
who said: 

** That his son was not to go to a school 
where oven the shadow of an Englishman was 
near and that Englishmen should be turned 
out of India.” • • * English rule was not 
re.]uired in India even for a single moment.” 

The Speaker ended by saying: 

** Brothers and sisters; take a pledge, God to 
witness, that either you will have your chests 
perforatad by bullets 'in this battle field, re- 
duce yourself to dust, or yon will turn out of 
India these proud, pharoah-tompered merciless 
and oppressive Englishmen.” 

The above statements and sentiment 
against the Englishmen in India were 
Ipractically against the British Govern- 
jment in India because Englishmen oons- 
jtitute the predominating element in the 
{administration and Government of this 
Icountry. Thus the natural consequenee 
oC the appellant’s speech was to bring 
into hatred or contempt or to excite 
aisaffGction^against the Government es. 

(0 [1807] 11 Coi.T4] 


tablished by law in British India, and! 
it must be presumed that he had the! 
intent to do do. 

At the same time it may be observed 
that these are the main portions of the; 
speech which appear to me to he repre- 
hensible within the purview of S. 124-A, 
I.P.C., and the expression** war against 
the Government ** that occurred at an' 
early stage of the speech and other | 
utterances do not transgress the border, 
line between exciting discontent and 
exciting disaffection. The word jung 
** war ” as in English so in urdu is used 
in a motaphorical sense and it was obvi- 
ously used in that sense by the appel- 
lant. In English such phrases as ** war- 
ring eloments,” “ warring opinions ** 
are in common use. 

My attention was invited to the fact 
that the creed of tlio congress was non- 
violence and on that ground it was ar- 
gued that the appellant could not have 
asked his hearers to have recourse to 
violence; bub, leaving that out of consi- 
deration, I consider that tlie ajyipcllant 
had no intention to incite people to vio- 
lence. But there can be no gainsaying 
the fact that what he said, was sufficient 
to bring into hatred^ or contempt or to 
excite disaffection against the Govern- 
ment. 

Dr. Muhammad Alam, who too ap- 
peared on behalf of the appellant, rai- 
sed a novel contention which may be 
noticed here in passing. He strenuously 
argued that the scope of the law of sedi* 
tion becomes narrower with the liberal 
change in the policy of the Government 
and acceptance of the principle that 
India should bo governed by Indians, 
and that, as by the Declaration of 1917,, 
and the preamble to the Government of 
India Act 1919, and the recent anounco- 
ment of the Viceroy of India, the right 
of India to attain dominion status 
has been recognized, it is no offence to 
advocate exclusion of Britishers from 
the Government. This argument cannot 
hold water, because in the present mo- 
ment at least to advocate expulsion of 
Englishmen fix>m India is tantamount to 
asking for the subveraion of the Govern- 
ment now established by law* V 

In view of what has been stated 
above I come to Aie conclusion that the* 
ai^pellant has been rightly convicted of 
swition under S. 124-A, L P. 0. 
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As regards the sentence, it appears to 
be excessive. Spee'lshea expressing simi* 
lar sentiments are commonly made but 
are coached in a language to which no 
exception can be taken. People are now 
accustomed to hearing such speeches 
and the general political awakening 
has advanced so far that feelings 
^avo not easily aroused. In a case 
which was worse than this inasmuch 
as the accused in that case incited 
people to violence Fforde, J., reduced 
the sentence of imprisonment to five 
weeks which had already expired: see 
A7iand Kishore V. Eivperor In the 
present case the appellant has already 
suffered imprisonment for four months. 
I reduce the sentence to the imprison- 
ment already undergone and remit the 
fine. Tlio appeal is accepted to this 
extent. 

V.b./r.K. Sentence reduced. 

(2) A.'l. B. 1930 Lah. 306=U936) Or. 0. 338'. 

1930 Cr. Cases 343 

(Lahore) 

• Hilton. J. 

Bhartu and ano^/icr-— Accused— Ap- 
pellants. 

V, 

p^ror*— Opposite Party. 

Criminal Appeal No. 406 of 1929 
Decided on 15th July 1929, from order’ 
of Sess. Judge, Karnal, D/- 22nd March 
1929. 

(a) Criminal Trial — Evidence of eye-wit- 
netaes not on good terms with accused 
should not be relied upon unless corrobor* 
ated —Evidence Act S. 114 

Where the alleged eye witnesses are not on 
good terms with the accused or belong to op- 
posite faction, it is not safe to rely on their 
uncorroborated testimony. * [P 344 G 1] 

(b) Penal Code S. 326~Fact that quar- 
rel during which deceased gets fatal 
wound is sudden and arises in heat of pas- 
sion is mitigating circumstance in favour 
of accused — Criminal Trial. 

The fact that the quarrel which ends in the 
deceased getting a’ fatal hurt, was a sudden 
one, arising in a heat of passion, is a mitigat- 
ing circumstance in favour of the accused and 
his sentence should be reduced. [P 344 C 1] 

Shamair Chand and Sham Lai — for 
Appellants. 

S. C. Chatter ji for government Advo- 
cate— -lor the Crown. 

Judgment^J&gat has been convicted 
under 8. 326, 1. P. 0. and sentenced 
to rigorous imprisonmeAt for 10 years. 
Bhartu has been convicted under 
Ss. 326-109, I. P. 0., and sentenced to 


rigorous imprisonment for three years 
They both appeal. 

The facts found by the learned Ses- 
sions Judge are that one Pehlada, met 
his death on the evening of 12th Novem- 
ber 1928, from injuries of an incised 
character which had been inflicted on 
legs and which had resulted in com- 
pound fractures of the leg bones which 
in turn had led to shook and haemorr- 
hage and thus to heart failure. These 
injuries are held to have boon inflicted 
by the appellant Jagar while the appel- 
lant Bhartu is held to have seized the 
victim's waist and thrown him on the 
ground. The story which the learned 
Sessions Judge appears to have believed 
is that the deceased Pehlada bad had a 
quarrel with Jagar appellant in a field 
which he was irrigating concerning his 
turn of the water and had than run a 
considerable distance to another field 
described as Nikku's field in order to 
avoid being struck by the appellant 
Jagar. As he thus ran pursued by 
Jagar some other persons are believed to 
have confronted him and blocked his 
way and one of these, namely, the ap- 
pellant Bhartu then threw him to the 
ground while Jagar came up and inflict- 
ed with a gandasa the blows on the 
legs from which Pehlada subsequently 
succumbed. 

The defence of both appellants was 
that their implication was due to 
enmity and village factions and that 
neither of them had taken any part in 
the attack upon Pehlada. 

There were two alleged eye witnesses 
named Ad Bam andMaman of whom the 
first named admitted facts which show 
that he is not on good terms with the 
appellants. The learned Sessions Judge 
did not entirely disbelieve their evi- 
dence but considered it to be exaggera- 
ted. The main point on which he did 
not believe them was their assertion 
that several other persons whom the 
learned Sessions Judge acquitted had 
joined with the tw^o appellants in strik- 
ing blow's upon the deceased. As re- 
gards the witness, Maman, it does not 
appear that he had any direct enmity 
with the appellants but his cross-exa- 
mination gave some reason to believe 
that he and they belonged to opposite 
factions. 

An important witness was Santa who 
deposed that be had been with the de* 
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oeased Pehlada in 6he field which the 
latter was intending to irrigate, that 
Pehlada bad told him that his turn of 
water had finished and that the witness 
-could start to take his turn and that 
the witness then went to the canal out- 
let which is more than a kos from that 
'field. Before he went to the canal 
olitlet he had observed the appellant 
Jagar in his field and had heard some 
talk between Jagar and the deceased 
Pehlada in which Jagar had been saying 
that he would have his turn of water 
first while Pehlada had been saying that 
his turn would be first. The witness 
left the place while the two men were 
thus talking to each other. 

In my opinion the evidence of the 
(two eye witnesses is such that it is not 
Isafe to rely upon their uncorroborated 
testimony and this, to some extent, is 
the view which the learned Sessions 
Judge himself adopted. He did not, 
however, apply it to its full extent in- 
asmuch as ho has convicted Bhartu 
against whom there is no corroboration. 
As against Jagar appellant I find cor- 
roboration of the te 8 timon 5 ^ of these two 
witnesses in the evidence of the witness 
Santa whose testimony has been detail- 
ed above. This witness clearly proves 
that Jagar had begun to quarrel with 
the deceased about their respec- 
tive turns of water and that this quar- 
rel took place nob far from the scene 
where Pehlada was subsequently struck 
to the ground. I hold therefore that the 
guilt of Jagar is sufficiently proved by 
the evidence of the prosecution. I also 
agree with the learned Sessions Judge 
that the intention of Jagar was to maim 
Pehlada and not - kill him, and that 
the offence is, therefore, one under 
S. 326, 1. P. C. 

Applying the criterion already men- 
tioned I find no sufficient evidence to 
corroborate the story of the eye wit- 
nesses regarding Bhartu and I consider 
that Bhartu is entitled to an acquittal. 
.* As regards the sentence passed upon 
jJagar, even the eye-witnesses’ did not 
jprofess to see the beginning of the fight 
land it is therefore impossible to say 
Iwhebherany provocation was given and 
|to what extent. The quarrel was pro- 
jbahly a sudden one arising in the heat 
lof passion. The theory which the pro- 
^seoution had put forward to the effect 
that the attack upon Pehlada was a pro** 


meditated attack owing to enmity aris- 
ing out of the fact that Pehlada had re- 
married Jagar s mother 16 years ear- 
lier in absurd. This theory was obvi- 
ously introduced into the case in order 
to make out the case of premeditated 
attack which the evidence did not other- 
wise justify, on this account I consider! 
that a reduction of Jagar’s sentence is^ 
called for. 

I accept the appeal of Bhartu and 
direct his acquittal. I maintain the con- 
viction of Jagar but reduce the sentence 
to rigorous imprisonment for five years. 

r.m./r.k. Appeal allowed, 

1930 Cr. Cases 344 

(Lahore) 

Shadi Lal, C. J. 

Emperor 

V. 

Karam Singh — Accused— Respondent. 

Criminal Hevn. No. 1297 of 1929, 
Decided on 22nd November 1929, re- 
ferred by Sess. Judge, Lahore, on 15th 
July 1919, 

(a) Criminal P. C., S. 207 — Consmitment 
in catei not exclusiToIy triable by Sessions 
Court — Magistrate must record adequate 
reasons. 

In committing cases not exclusively triable 
by the Court of Sessions, Magistrates should 
exercise a proper discretion and give adequate 
reasons for making commitment to the Court 
of Session. Reasons should be such as to show 
whether the rommitmeut is made in the sound 
exercise of the discretionary power vested in 
the Magistrate) by law, and if he does not give 
adequate reasons, th commitment may be 
quasbod: 15 Bom, L, B, 99B; B A. L, J, 74 
and 8 S.L,B. 2\ Ref. '•p 345 C 9] 

(b) Criminal P. C., S. 207 — • Connected 
case pending in Sessions Court— Magistrate 
should not commit the case 1o Sessions 
merely to* avoid conflict of decision. 

A case triable by a Magistrate and not ex- 
clusively triable by a Court of Sessions should 
not be committed to the Court of Sessions 
merely to avoid a possible conflict of decision 
and proper course in such chsss is to await the 
result of the Sessions trial, [P 845 C 9] 

It, C. Soni — for the Crown. 

Report. — The accused Karam Singh 
(26) a Labana of Kanjra in the Lahore 
Tahsil has been committed for trial 
before this Court on a charge of theft 
under S. 379, 1. P. C. 

According to the evidence in the case 
it appears, that one Dharam Sin^b and 
his brothar Vir Singh of th^e sathto vil- 
lage concealed themselves in the field 
of one Tebl Sin^ on the night of 18th 
and 19th March 1929, with the object 
of trying to catch such person or 
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persons as were stealing their green 
fodder. „ Towards* morning Dharam 
Singh and Vir Singh saw the accused 
Karam Singh and Karam Singh son of 
Baisakhi enter their fileds and com- 
mence to cut green wheat and Sainji. 
The two watchers did no’i move from 
their x^lace of concealment till the two 
culprits namely Karam Singh accused 
and Karam Singh son of Baisakhi were 
•moving off with what they had cut 
and stolon. Vir Singh is then alleged 
to have stepped forward and dealt 
Karam Singh accused a blow on the 
'head with his dang. On this Karam 
'Singh accused threw down his bundle 
and ran away. Karam Singh son of 
Baisakhi, however, turned and faced 
Dharam Sing and Vir Singh, and seized 
the latter by his hair. Dharam Singh 
thereupon ran to Vir Singh's assistance 
upon which he was assailed with a 
datri, which he seized and wrested from 
his assailant. Karam Singh son of Bai> 
sakhi is then said to have grappled 
with Vir Si ugh, and Dhaiam Singh 
went to* the assistance of his brother 
and dealt Karam Singh son of Baisakhi 
some lathi blows which felled him. 

An alarm was then laised and several 
persons collected and Karam Singh son 
of Baisakhi was beaten by them with 
sticks, because he was a thief. He 
died from these injuries and in connex- 
ion with his death Dharam Singh and 
Vir Singh have been committed to this 
Court on a charge of murder under 
■S. 302. I. P. C. 

The learned Magistrate in committing 
Karam Singh son of Khushal Singh, the 
accused, to this Couit for trial under 
S. ?179, 1. P. C. has remarked as follows: 

“ The quesMon for determination is whether 
the story told by Dharam Singh, who has been 
separately challaned for murdering Karam 
Singh son of Baisakhi, is coreect or not. Sinoe 
the point at issue in the murder case which 
has been committed today to the Court of the 
BeBsioQB Judge, at Lahore is the same, 1 think 
it desirable that the present theft case should 
as well be committed to the same Court as 
both the cases relate to the simo occurrence 
and the questions involved in both of them are 
the same.** ^ 

Now B. 206, Criminal P, 0. confers 
powers on Presidency Magistrate, Dis- 
trict Magistrate, Sab- Divisional Magis- 
trate, or Magistrate of t^e First Class 
or any Magistrate (not being a Magis- 
trate of the Third Class) empowered on 
this behalf by the Local Oovernment. 


to commit any person for trial to the 
Court of Session, or High Court, for sny 
offence triable by such Court. 

The offence of theft under S. 379, T. 
P. C., according to Col. 8, Sch. 2, Cri-^ 
ininal P. 0., is triable by any Magistrate, 
and not exclusively * by a Court ofj 
Sessions. ^ * 

The reasons given by the learned 
Magistrate for committing the accused 
Karam Singh are in my opinion inade- 
quate. It would appear that the solel 
reason for his having done so is to 
avoid a possible conflict of decisions but 
this could easily and well have been 
avoided by awaiting the result of the, 
sessions trial in the ease of Dharam 
Singh and Vir Singh. In paras. 26 and 
27 on p. 633 of Sohoni's Code of Cri- 
minal Procedure, 10th Edition 1927, it 
is remarked that in committing cases; 
not exclusively triable. by the Court of 
Sessions, Magistrates should exercise a 
proper discretion and give adequate re-a.- 
sons for making commitment to the 
Court of Sessions. Beasons should bo 
such as to show whether the commit- 
ment is made in the sound exercice of 
the discretionary power vested in the 
Magistrate by law, and if he does not' 
give adequate reasons the cornmitmentj 
may be quashed. 

In this connexion the learned Public 
Prosecutor on whom 1 called to show 
cause, why the case should not be sub- 
mitted to the High Court with a recom- 
mendation that the commitment bo 
quashed has cited the follow^ing autho- 
rities. Emperor v. Asha Bhathi {l) which 
is a case very much on all fours with the 
present case; Emperor v. Dharm Singh 
(2) and Diwanchand v. Empemr (3). 

The learned Public Prosecutor thus 
agrees that the commitment is illegal, 
and endorsing this view, I submit the 
case to the Hon’ble High Court with 
the recommendation that the commit- 
ment be quashed. 

Order,— For the reasons recorded byi 
the learned Sessions Judge I quash the! 
order of commitment and direct the 
Magistrate to try the case in accordance! 
with law. 

V.B./r.k. Commitment quashed. 


“(1) [1913] 15 Bom. L. R. 998 = 21 1. a 
897=14 Or. L. J. 657. 

(2) [1906] 8 A. L. J. 14= (1906) A. W, N. 28. 
{8) [1914] 8 S. L, 23=25 I. 0. 992=slS 
Gr,L.J.664. 
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1930 Cr. Cases 346 (1) 

(Lahore) 

TeK CHA.ND, J. 

AH JJ-assain— Convict — Petitioner. 

V. ' 

Emperor — Opposite Party. 

Criminal Revn. Petn, No. 1315 of 
1529 , Decided on Slst January 1930, 
against order of Dist. Magistrate, Gur- 
daspur, D/- 9th August 1929. 

Public Gambling Act, S. 4*-It is not ne- 
cessary that persons proceeded against 
should be actually arrested in gambling 
house — But prosecution must prove that he 
was seen in it. 

In order to sustain a conviction under S. 4 
it is not necessary that the person proceedtJd 
against should have been actually arrested in 
the gambling bouse in question bub it is in- 
cumbent OR the prosecution to prove that he 
was actually seen in the lioasi, The mare 
fact that the person proceed^ed against was 
eesn going from the direction of the gambling 
bouse to his own house is insufficient. 

[P 346 G 2] 

Ohulam Mohyuddin — for Petitioner. 

Partap Singh— ior the Crown. 

Judgment. — The petitioner Ali Hus- 
sain, alias Hussain Shah, of Batala was 
tried under Ss. 3 and 4, Public Gambling 
Act and convicted by the trial Magis- 
trate for both offences. On appeal the 
learned District Magistrate held that it 
had not been proved that the house in 
question was owned by the petitioner. 
He accordingly set aside the conviction 
under S. 3 ; but ho found the offonce 
under S. 4 proved and maintained the 
sentence of one months* simple impri- 
sonment. Ali Hussain has preferred a 
petition for revision to this Court. 

The first ground urged in the petition, 
that the Public Gambling Act did not 
apply to the locality, where the house in 
question is situate has not been pressed 
by counsel. He has, however, urged 
that the evidence on the record falls 
short of proving that the petitioner was 
“found’* in the house in question at the 
time when it was raided by the police. 
The evidence relating to this matter 
consists of the statements of Mr. Wall, 
Superintendent of Police, (P. W. 1) 
Mahmud Hassan Sub-Inspector (P. W. 
4 ), and Muhammad Shafi, Assistant Sub- 
Inspector (P. W. 6). Of these the first 
two are definite that Ali Hussain was 
not seen by them coming from the house 
which the police patty had raided but 
was arrested by Muhammad Shafi from 
his house on the other side of the road. 
The only evidence, therefore, against 


the petitioner is that of Muhammad 
Shafi, but his statement, as recorded 
before the District Magistrate, makes it- 
clear that he did not see the petitioner 
actually in the house in question but 
saw him for the first time when he was 
running from* the road into his own 
house on the opposite side. 

Now, in order to sustain a oonviotionj 
under S. 4, Public Gambling Act, it is! 
not necessary that the person proceeded; 
against should have been actually arres-j 
ted in the gambling house in question,! 
but, it is incumbent on the prosecutioni 
to prove that he was actually seen in 
that house. It is conceded that the 
evidence of Muhammad Shafi does not 
establish this. All that can bo said to 
have been proved is that the petitioner 
was seen going from the direction of 
the house in question to his own house; 
but obviously this is insufficient. In 
my opinion the case against the peti- 
tioner has not been established. 

I accept ths petition for revision, set 
aside the conviction and sentence and 
acquit him. 

B.M./b.K. Petition allotced. 

1930 Cr. Cases 346 (2) 

(Lahore) * 

Zafab Ali and Biiide, JJ. 

Har C/i a wd— Accused — Appellant. 

V. 

Opposite Party. 

Criminal Appeals Nos. 312 and 382 of 
1929, Decided on 24th June 1929, from 
order of Sess. Judge, Hissar, D/- 9th 
February 1929. 

Penal Code, Ss. 99 and 105 — Right of pri- 
vate defence is available to person wrong- 
fully deprived of property, but wrong-doer 
has no such right. 

The law does not require that when a person 
is being wrongfully deprived of property of 
which he is in possession he should leave the- 
thief alone and run to a thana at a distance of 
a kos to seek redress from the police and such- 
person has right of private defence, but the 
wrong doer has no such right. [P 848 C 1] 
Nanwa Mai — for Appellant, 
i?. C. Soni for Govt Advocate — for the 
Crown. 

Judgment.— Criminal Appeals Nos. 
312 and 382 of 1929 arise out of a case 
in which the appellants were jqintly 
tried and can be convenieutly disposed 
of together. ^ 

The materianacts alleged hi the pro- 
secution were as follows; tJdmi 'and; 
Amilel (appellants in Criminal Appeah 
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No. 329 of 1929) ^re brothers, while 
Har Chand (appellant in Criminal Ap- 
peal No. 312) is said to be their cousin. 
They were tenants of one Mirza Malik 
Muhammad Beg. Similarly Arjan, Balia 
two brothers and Sukh Dev, their uncle, 
were also tenants of the same landlord. 

On 13th August 1928, the landlord 
fixed the turns of these two tenants as 
regards irrigation of their land with 
canal water. According to the arrange- 
ment then made Arjan and Balia were 
to irrigate their land from 11a. m.,to 5 
p. m., on 14th August and the appellants 
Udmi and Amilal were to irrigate their 
land thereafter. At about 2 p. m., how- 
ever, Udmi and Amilal appeared in 
Arjan’s field and wanted to divert canal 
water to their field. Arjan objected, but 
the appellants persisted and started di- 
verting the water. Arjan called out to 
the landlord’s chaprasi Bashir who was 
in the neighbouring field. Bashir came 
and asked Udmi not to divert the water 
but he paid no heed to him. Thereupon 
a fight ensued. Amilal gave two lathi 
blows to13alla when he tried to prevent 
the water being diverted. Arjan grap- 
pled with Amilal when Har Chand sud- 
denly^ appeared and gave him a blow 
with an axe on the head wJiioh caused 
his death, In the meantime Udmi also 
gave a kassi blow to Sukh Dev. When 
Arjan fell down fatally wounded the ap- 
pellant decamped. 

During the course of the trial the ap- 
pellants Udmi and Amilal admitted that 
they tried to divert the water from Ar- 
jan's field but tried to make out that it 
was their turn and they had a right to 
do so. They alleged further that they 
themselves were beaten and fell down 
unconscious and professed ignorance as 
to what followed, Har Chand pleaded 
alibi hut was unable to give any expla- 
nation as to why ho should have been 
falsely implicated. None of the appel- 
lants produced any evidence in defence. 

Har Chand has been convicted by the 
learned Sessions Judge of the murder of 
Arjan and sentenced to transportation 
for life. Udmi and Amilal^ have been 
convicted under Ss. 326 and 323, 1. P, 0, 
for causing grievous and simple injuries 
to Sukh Dev and Balia, respectively 
and have been sentenced ^ rigorous im- 
prisonment for one year and six months 
on each count, the sentences to run con- 
eeontively. 


u Emperor 

There is no doubt whatever that the' 
Appellants Udmi and Amilal wer^in the 
wrong in trying to divert their canal 
water to the fields. They have alleged 
that it was their turn of water, but this 
allegation is not borne out by any evi- 
dence and is belied by the evidence of 
Mirza Malik Muhammad Beg, the land# 
lord, who appears to bo a respectable 
and disinterested witness. Arjan decea- 
sed had, therefore, clearly a right of 
private defence as regards the use of the 
canal water of which he was being 
wrongfully deprived. The appellants 
Udmi and Amilal had certain injuries 
on their person and these were appa- 
rently inflicted by the deceased and his 
companions. But under S. 106, I. P. C., 
they were justified in causing these in- 
juries in the exercise of their right cf 
private defence. As the injuries were 
inflicted on the appellants by the decea- 
sed and his companions in the exercise 
of their right of private defence, the ap- 
pellants Udmi and Amilal had no right 
to retaliate. In the circumstances the 
injuries caused by the appellants Udmi 
and Amilal to Sukh Dev and Balia must 
be held to constitute offences under Ss. 
326 and 323, 1. P. C. 

The learned counsel for the appellants 
Amilal and Udmi did not attempt to 
challenge the learned Sessions Judge’s 
finding of fact as regards his clients but 
merely argued that the deceased Arjan 
had no right of private defence as the 
thana was only about a “ kos ” distant 
and there was, therefore, time to seek 
the protection of public authorities. This 
position seems to be wholly unsupport- 
able. The appellants Udmi and Amilal 
were already in the field of the decea- 
sed and were wrongfully diverting the 
water. 1 doubt if the police would have 
interfered in the deceased’s favour when 
the parties were disputing the turn of 
water, but in any case it would have 
taken the deceased some time to go to 
the thana and bring the police. But be- 
fore their arrival he would have been 
deprived of the use of valuable water 
for a considerable time and his turn 
would also have probably come to an 
end. The position would have been 
different if the deceased bad received 
intimation about the intentions of the 
appellants in advance and there was the 
possibility of his obtaining the assistance 
of the public authorities in time to pte« 
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;vent the diversion of water. The law 
'does ndt require that when a person is 
ibeing wrongfully deprived of property 
!of which he is in possession he should 
leave the thief alone and run to a thana 
at a distance of a kos to seek redress 
from the police. 

As regards Har Ohand, as already 
noted, he has not attempted to support 
4ii8 ploa of “ alibi ” by any evidence and 
has not been able to offer any explanation 
as to why he should have been falsely 
implicated. The case against him seems 
perfectly clear. Tbe learned counsel 
who appeared for him tried to make ojit 
that the offence was committed in a 
sudden light or in the exercise of the 
right of private defence and that it 
would, therefore, fall at the most under 
'8. 304 or S. 325, 1. P. C. But tliis con- 
tention seems untenable. Although the 
fight was sudden, Har Chand had no 
iustification for giving a blow to 
the deceased on the head with an 
axe and in doing so he must be held to 
have taken undue advantage of the de- 
ceased and also acted in a cruel manner. 
'As regards the right of private defence, it 
has been already pointed out that Ami- 
lal himself being in the wrong, he had 
/no right of private defence. Conse- 
quently, Har Ohand too could not claim 
advantage of any such right in attempt- 
ing to defend Amilal. 

The convictions of the appellants 
must, in the circumstances, be upheld. 
The conviction of Har Chand being 
under 8. 302, I. P. 0., no lighter sen- 
tence, than transportation for life could 
be passed on him. Cdmi and Amilal 
were themselves injured and, in view of 
all the circumstances, the sentences 
passed on them seem to be somewhat 
severe. At the same time they cannot 
be dealt with very leniently, as they 
started the trouble by wrongfully at- 
tempting to divert water to their fields. 
We accept their appeal only to the ex- 
. tent of making the sentences passed on 
them under Ss. 326 and 323, 1. P. C., 
concurrent instead of consecutive. In 
other respects the appeals ate rejected. 
V.b./r.k. Appeals partly allowed^ 


1930 Cr. Cases 348 

(Lahore) 

Aoha Haidab, J. 

ChotKu Bam — Aoousad— Appellant. 

V. 

j® mperor— Opposite Party. 

Criminal Appeal No. 1087 of 1929, 
Decided on 31st January 1930, from 
order of Sess. Judge, Multan, D/- 2nd 
September 1929. 

Criminal P. C., S. 476 — Delay in ttariing 
proceedings under S. 476 should he dis- 
couraged. 

An order under S. 176 should be made either 
at tbe close of the proceedings or so shortly 
thereafter that it may reasonably be said that 
that the order is part of the proceeding. The 
power conferred by S. 476 can be exercised by 
the Court only in tho course of the judicial 
proceeding or at its conclusion or so shortly 
thereafter as to make it really tho continua- 
tion of the same proceeding in the course of 
which the offence was committed. The delay 
in starting proceedings under S. 476 should 
not receive any eucourageiiioiit, as it *is highly 
unjust and iinprop.U’ : .31 MacK 140 (F.B,) and 
32 Mad. 49 (I-'./)’.), Foil. ; 43 Bob:. 300, 

Foil [P 34 ) C I, 2J 

Gokiil Chand Naramj'^iov App'^llant. 

Mohammad Akbar Khan — ^^for tho 
Crown. 

Judgment -A curtain document pur- 
porting to be t!io will of one Moti Bam 
was recovered from the liouso of a* man 
named Tola Ram by the Official Receiver 
of Multan on ‘JSth July 1920. Moti Ram 
had died on 29fch May 1920. A prosecu- 
tion for forgery under S. 4G7,I P. C., 
was staited against Tola Ram, the 
alleged scribe of the document, and 
certain attesting witnesses. On (ibh June 
1927 tho learned Sessions Judge of 
Multan, Mr. Currie, pronounced judg- 
ment in the case, convicting some of 
the accused while acquitting others. In 
this case Chothu Ram liad appeared as 
defence witness 30 and Gobind Ram as 
defence witness 31. There was an ap|)6al 
on behalf of the convict to tho High 
Court and the decision of the learned 
Sessions Judge was mainly upheld, the 
High Court interfering only with the 
sentences. Tho date of tbe High Court 
decision is 21sL May 1928. The record 
of the case together with a copy of the 
judgment of the High Court, I gather, 
was sent to the District Magistrate of 
Multan on 29 May 1928. It ma.^ be ob- 
served here that Chothu Ram (D. W. 30) 
and Qobind Rfm (D. W. 31) had given 
evidence before the Sessions Judge on 
S2nd March 1927. 
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On 24tb October 1928 the Pablio 
Prosecutor made ant application to the 
successor-in-office of Mr. Currie, the 
Sessions Judge, Multan, asking him to 
take action under the provisions of 
S. 476, Criminal P. 0., and file a com- 
plaint under S. 193 I. P. C., among other 
persons, against, Chothu Eam and 
(lobind Eam. The learned Sessions 
Judge, Mr. Anderson, on 2od September 
1929 granted the application. 

A glance at these dates would at once 
show that the alleged false statement 
was made on 22nd March 1927 and the 
application by the Public Prosecutor for 
action under S. 476 was not made until 
24th October 1928. From whichever 
point of time the period may be calcu- 
lated, there cannot be any doubt whatso-^ 
ever that the sanction proceedings have 
been inordinately delayed. The case law 
Ion the subject of delay is almost volu- 
minous a*nd by way of sample 1 may 
refer to Bahimatullah Sahib v. Emperor 
j(l), where it was laid down by the Chief 
{justice and Wallis, J. (Miller, J. dissent- 
ing) that it was the intention of the 
legialaturS in enacting S. 476, Criminal 
IP. C., that an order under that section 
should be made either at the close of the 
proceedings or so shortly thereafter that 
lit may reasonably be said that the order 
!is part of the proceeding. The matter 
jcame up again before another Pull Bench 
!of the Madras High Court consisting of 
■five learned Judges and is reported in 
\Aiyakannu Pillai v. Emperor (2). There 
ialso the Full Bench (Miller, J., dissent- 
*ing) held that the power conferred by 
'S. 476 can be exercised by the Court 
•only in the course of the judicial pro- 
ceeding or at its conclusion or so shortly 
, thereafter as to mako it really the conti- 
nuation of tlio same proceeding in the 
course of which the offence was commit- 
ted. In Bhim Lai Sah v. Bisa. Singh (3) 
Ifchoro are certain observations in which 
a delay of a month and a half was 
adversely commented upon. A different 
iview was taken by the Bombay High 
Court in Wavian Dinkar v. Emperor (4), 
hut I would prefer to follow the Madras 
iFull Bench decisions as they coincide 

"(1) tlSbsT 31 (P. B.), 

(2) [190^^3 82 Mad. 49=1 I, 0. 697=19 M. L. 

J. 42 (P.B.). 

(3) [1918] 40 Cal. 444=18 I. 0. 343=17 0. W. 

,N. 290. # 

<4) [1919] 48 Bom. 800=51 1.C. 857=20 Bom. 

L.B.998. 


with my own opinon which I formed^ 
independently of the case law on the: 
subject. 

There cannot, therefore, bo any doubt 
that in the present case the delay has 
not been satisfactorily explained and the 
reasoning of the learned Sessions Judge 
on this point does not appeal to me. He 
refers to a certain supplementary case? 
against another accused person who had' 
been absconding as accounting for the 
delay, but the learned Public Prosecutor 
before me has frankly conceded that he 
is not prepared to say that there was ' 
any connection between that case and 
the present proceedings. The record, as 
already mentioned above, had been > 
sent down to the District Magistrate 
soon after the decision of the appeal in 
the High Court and there is no reason 
whatsoever why the Public Prosecutor 
should have waited for almost five 
months before making up his mind as 
regards the application which he even-j 
tually made on 24th October 192B. The! 
delay in starting proceedings under 
S. 476, should not receive any encourage-! 
ment, as it is highly unjust and improper] 
that the apprehension of a threatened 
prosecution should continue to bang like 
the sword of Damocles over the head of 
any person. In this connexion the new 
sub-S. (3) which has been added to S. 476 
by the amending Act of 1923 may be 
referred to. 

Coming to the merits of the case as 
to how far it can bo reasonably expected 
that the prosection of Chothu Ram and 
Gobind Ram is likely to end in their 
conviction, it may be observed that 
Mr. Currie, the learned Sessions Judge, 
while dealing with the evidence of these 
witnesses in the original case observed 
that their evidence was “nil'’ or “value- 
less.” Further on ho makes the follow-- 
ing observations : 

“Thos^ witnesses, P. Ws. 13, 29 and ;U are as 
already remarked obviously false.” 

It may be noted that there is no men- 
tion here of D. W, 30 namely Chothu 
Bam and it is rather a big step to 
characterise the evidence of witnesses 
as “obviously false" when as already 
mentioned all that be had said about 
their evidence was that its value was nil 
or that the evidence was valueless. I . 
may observe that the learned Judges of 
this Court on appeal while referring 
the reasoning of the learned Session# 
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.Judge on fche question of the evidence of 
•the defence witnesses simply observed 
.as follows : 

“For the reasons given bj'- the learned Ses- 
sions Judge we reject the defence evidence on 
'the point." 

The judgment under appeal on this 
point reads like a piece of special plead- 
ing and does not carry any conviction to 
nay mind. 

Having regard, therefore, to the long 
and unexplained delay., and to the obser- 
vations of the learned trial Judge, 
Mr. Currie, as to the evidence of these 
witnesses, I do nob think that any useful 
purpose would be served by continuing 
the harassment of these witnesses after 
all these years. It is very doubtful 
whether reliable and trustworthy ovi- 
.dence to support a conviction would be 
forthcoming and there is the further 
danger that on account of the lapse of 
. years the appellants might be prejudiced 
and handicapped in their defence. Under 
all the circumstances I allow the ap- 
peals of Chobhu Earn and Gobind Earn 
and sot aside the order of the learned 
, Sessions Judge. 

V.S./r.K. Appeals allowed. 

1930 Cr. Cases 350 (1) 

(Lahore) 

Shadi Lal, C. J. 

Yusaf and another— Accnsei- -Peti- 
^bioners. 

V. 

Municipal CommUtee, Murree — Ees- 
pondent. 

Criminal Eevn, No. 1219 of 1929, 
Decided on loth November 1929, re- 
ported by Sess. Judge, Eawalpindi, on 

30fch July 1929. ^ 

Criminal P. C.. S. 423— Appeal— Altera- 
tion of sentence to whipping— Trial Court 
not empowered to pass that sentence— Sen- 
tence is illegel. 

It, is flot opsn to an appellate Court to alter 
the seubeuce of the trial Court and substitute a 
sentence of whipping, a sentenrce not within 
fche power of trial Court. Though such course 
he most suitable it must be considered to bo au 
onhanoement and hence becomes illegal. 

[V 350 0 2] 

22. L. Anand — for Petitioners. 

Report. — The facts of this case are 
as follows : 

On 11th September 1928, the Daroga 
of the Murree Municipal Forests, with 
four Forest Guards, caught 21 head of 
lijbttle grazing in a Ecserved Forest. He 
proceeded to di'ivo them off when six 
were rescued by Yusaf, Dulla and Dadn 


accused. The matter was reported at 
the tbana the samf day. The accused 
were ohallaned before Laia Gokal 
Chand, Tahsildar, Magistrate, Second 
Glass, Murree, who convicted all the 
three accused under S. 26, Cattle Tres- 
pass Act, and sentenced them to a fine 
Es. 50 each. 

One appeal, however, the learned Dis- 
trict Magistrate upheld the conviction, 
but altered tbe sentence of ffne to that 
of whipping 10 stripes each in the case 
of Yusaf and Dulla accused, holding 
them to be juvenile offenders. Bub in 
the case of D.xdu accused, he reduced 
the fine to one of Rs. 20. 

Tjie learned District Magistrate on* 
appeal from the order of the Tahsildar! 
fining the petitioners Rs. 50 each came* 
to the conclusion that they were juve-; 
niles, and ordered tljom to be whipped.; 
Though this was undoubtedly a mosti 
suitable punishment for the offence, itj 
would appear that it must be considered! 
to be an enhancement of the sentence 
as the Tasildar was not empowered to: 
order whipping. I therefore, forward* 
the case to the High Court ^ibh a re- 
commendation that the order of the 
learned District Magistrate be set aside, 
and, the fine imposed on the present 
petitioners be reduced to Rs. 20 o*ach, as 
imposed by the District Magistrate on 
their companion Dadu. 

Order . — B^or the reasons recorded by 
the learned Sessions Judge I quash the 
order of whipping passed by the Dis- 
trict Magistrate, and reduce the fine| 
in the case of Yusaf and Dullah to Rs. 20' 
each. 

V.B./r.K, Order aocordinglym 


1930 Cr. Cases 350 (2) 

(Lahore) 

Tek Chand, J, 

Devi Das— Petitioner. 

V. 

Emperor— Opposite Party. 

Criminal Eevn. No. 1916 of 1928, De- 
cided on 11th December 1928, against 
order of Seas. Judge, Multan, D/- 16th 
October 1928. 

(«) Criminal P. C., S. 439— MagUtrate act- 
ing in contravention of law and admitting 
inadmUilble and irroleveni ovidoi^ee --Guilt 
aatablUhed by legal evidence an rocord— 
Now trial need not be ordered. 

The more faA that fche migisfcrala has «acfced 
Ift conttavenfcion of the clear provlstonB of fche 
law and that his findings are vitiated by a 
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consideration of inadmissible and irrelevant 
•evidence is not by itself a ground for ordering 
a new trial or reversal of the Jbaviofeion by 
High Court if the guilt is established by legal 
•evidence on record, [P 362 0 2] 

(b) Penal Code, S. 377 — Sodomy-^Staitis 
of semen constitute important evidence. 

In a charge of sodomy stains of semen con* 
etitute importani; evidence. Great weight must 
therefore be attached to the Chemical Exa- 
miner’s report, [P 352 C 2] 

J5. B.. Puri — for Petitioner. 

D. JS. Sawhney^iot the Crown, 

Judgment. — The'petitioner. Devi Das 
aged 51 was convicted by the District 
Magistrate, Multan, of an offence under 
S. 377, I. P. C., for having committed 
unnatural otTence with a 12 years* old 
"‘Biloch*’ boy, Ahmad, alias Hamid (P.W. 
1), in an abandoned factory situate in 
the outskirts of the town of MuzaiTargarh 
on 17th October 1927, at about 10 or 11 
p.m. In view of his age and position, 
he was sentenced to one year’s rigorous 
imprisonments Ilis appeal has been dis- 
missed by the learned Sessions Judge, 
Multan, and he has preferred a petition 
for revision to this Court. As the learned 
District Magistrate in his judgment had 
relied largely upon the police diaries 
and the learned Sessions Judge had re- 
jected the evidence of the Civil Surgeon 
Dr. JE. J. Poidham (P. W. 5), and the 
report of the Chemical Examiner to 
the Punjab Government which were to 
n lai’ge extent inconsistent with the 
story for the prosecution, I found it ne- 
•cessary bo examine the record for myself 
and bo hear the counsel for the petitioner 
and the Public Prosecutor at length. 

Before discussing the evidence for the 
presecution on which the conviction is 
based, it is necessary to point out that 
the learned District Magistrate has 
acted illegally and with grave irregular- 
ity in referring in his judgment to the 
police diaries in disregard of the clear 
provisions of the law and numerous rul- 
ings of this Court and other Courts. 
S. 162, Criminal P, C., lays down in 
clear and iinamhiguous terms that no 
statement made by any person to a police 
•officer in the course of an investigation 
under Chap. 14, or any record thereof : 

“whether in a police diary oi;otherwi 80 , or 
any part of such statement or records, can he 
used for any purpose (save as hereinafter pro- 
vided) at any enquiry or trial in respect of any 
offence under investigation at the time when 
such statement was made.*' ^ 

To this section is added tlie proviso, 
ithat when any witness is called for the 


prosecution in such enquiry or trial 
whose statement has been reduced into 
writing by a police officer, the Court 
shall on the request of the accused refer 
to such writing and direct that the ac- 
cused be furnished with a copy thereof 
in order that any part of such statement, 
if duly proved, may be used to contra- 
dict such witness in the manner pro- 
vided by S. 146, Evidence Act. In 01. (2) 
of the section a further exception is 
made in favour of the admission of dying 
declarations, and in 8. 172 power is 
given to a criminal Court to send for 
the police diaries of a case under en- 
(fuiry or trial before it and to use these 
diaries “nob as evidence in the case, but 
to aid it in such enquiry or trial.” The 
Court may use the diaries for contra- 
dicting the investigating police officer 
when he is giving evidence or such ' 
officer may use them to refresh his 
memory. The provisions of the statute 
on these points are clear and imperative 
and it is not necessary to refer at length 
to the numerous rulings bearing on them. 
So far .as S. 162 is concerned it will per- 
haps be sufficient to refer to the recent 
decision of Addison and Skemp, JJ., in 
Emyeror v. Ibrahim U) in which it has 
been pointed out that the only way a 
witness can be contradicted by a state- 
ment made to the police under the pro- 
visions of S. 162, Criminal P. C., is to 
prove that portion of his statement to 
the police which contradicts his evidence 
and to put it to him under S. 145, Evi- 
dence Act, so that the witness may be 
given an opportunity of explaining the 
contradiction; and that statements made 
to the police “cannot be used at a trial 
in any other way.” With regard to 
B. 172, Criminal P. C., reference may be 
made to the following directions con- 
tained in Vol. 2, the Eules and Orders 
of the High Court (p. 54) : 

“Tho provision of R. 172, that any criminal 
Gouit may send for tbo police diaries, not as 
evidence in the case, but to aid it in any en- 
quity, or trial, empowers tho Court to use the • 
diary not only for tho purpose of enabling the 
police officer who compiled it to tefresh his me- 
mory, or for the purpose of contradicting him, 
but for the purpose of tracing tho investigation 
through its various stages, the intervals which 
must have elapsed in it, and the steps by 
which a confession may have been elicited, or 
other important evidence may have been ob- 
tained. The Court may use the special diary, 
not as evidence of any date, fact, or ataliement 
referred to in it, but as containing indicatlona 

(1) A. I* R. 1928 Lah. 17=8 Lab, 605. 
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of souroes and lines of enquiry and as suggesfe* 
ing the names of persons whose eyidenoe may 
he material for the purpose of doing justice 
between the Grown and the accused. Should 
the Court consider that ^ny date, fact or state- 
ment referred to in the police diary is, or may 
-be, material, It cannot accept the diary as evi- 
dence, in any sense, of such date, fact or state- 
ment, and must before allowing any date, fact, 
or statement referred to in the diary to in- 
Uluonce its mind, establish such date, fact or 
, 6 tat 0 lnent by evidence.’* 

These directions are in accord with 
the rulo laid down in the leading case 
Queen-Empress v, Mannu (2), which has 
been recently affirmed by their Lord- 
ships of the Privy Council in Dal Singh 
V. Emperor (3), and which is to the efc 
feet that : 

“the special diary may bo used by the Court 
to assist it in the enquiry or trial by suggesting 
means of further elucidating points’ which need 
clearing up and which are material for the 
purpose of doing justice between the Crown and 
the accused : but entries in the special diary 
cannot by themselves bo taken as evidence of 
any date, fact or statement (.herein contained,'* 

Now in this case the learned District 
Magistrate has not only referred in bis 
judgment to the statements of some of 
the witnesses for the prosecution made 
to the police, which had not been proved 
as required under S. 162, and which even 
in that case could4)e used for the very 
limited purpose aforesaid, but he has 
also taken into consideration the state- 
ments made to the police during the in- 
vestigation by persons \v)io were not exa- 
mined at all at the trial either by the 
prosecution or the defence. At p. 4 of 
the judgment, while referring to one 
Udbo Earn, who could not be found by 
the police, tho learned Magistrate has 
remarked : 

“Udho R%m was called, but it was stated 
•hat ho could not be found and he was eveii- 
ually given up by tho police. This is nnfortu- 
mto for the ease, as his stutement before the 
>olice was parti cull rly clear,” 

Again, at p. 5 he has stated : 

“Maugha before the police made a similar 
tatemont, but he has not been produced in 
'ourt. I venture, however, to mention this 
tatemeut because therein be explains how it 
7as that Udho Ram eventually came into the 
ourtyard to look for Hamid.” 

In another part of the judgment be 
efors to his having drawn up a "rough 
ime table" of the event at tho police 
jbation "extracted from the first infor- 
lition report and the Zimnis." Tho 

(2) [18971 19 Alt 890«(1897) A, W. N- 174 

^8) K. i. B. 1917 P. C. 15.^ 0»1, 87eaBM 
I. A. 137 (P.O.). 


learned Public Prosecutor has frankly 
admitted before me ttiat in this matter; 
the learned District Magistrate has 
acted in contravention of the clear pro- 
visions of the law and that his findings! 
are vitiated by a consideration of inad- 
missible and irrelevant evidence. This,! 
however, is not of itself a ground for; 
ordering a new trial or reversal of the! 
conviction but this Court has to see ifj 
the guilt of the petitioner is established 
by the legal evidence on the record.’ 
(His Lordship here considered the evi- 
dence and proceeded.) The result of 
the chemical examination of Hamid’s 
loin cloth, with which the petitioner 
is alleged to have wif'ied himself off 
immediately after the crime, and of 
the chadar which had been spread on tho^ 
charpoy also does not agree with his de- 
position. These articles are deposed to by 
the Sub Inspector and other prosecution 
witnesses to have had staMns of* semen.. 
They were taken possession of without 
delay and sent* in sealed covers for chemi- 
cal examination, but Khan Sahib Sayad 
Muhammad Hussain, Assistant Qhemical 
Examiner to the Punjab Government,, 
who conducted the chemical examina- 
tion has reported that he did x\0t detect 
any semen on either of them. As pointed 
out by Taylor at p. 283 of the second 
volume of his Principles and Practice on 
Medical Jurisprudence (Bdn. 2), "in a 
charge of Sodomy, stains of se^en con- 
stitute important evidence.^* ^Graab 
weight must, therefore, be attached to 
the Chemical Examiner’s report and this 
contradicts llaraid s account of the oc- 
currence in a very material particular. 
Thus we find that on both tho above 
points tho evidence of unirapeachahlo 
character led by the prosecution them- 
selves casts serious doubts upon the cor- 
rectness of the evidence of tho boy. 
(After further considering the evidence 
on corroboration, .the judgment pro- 
ceeded.) After a careful consideration 
of the record and for the reasons re- 
corded above 1 am of opinion that the 
guilt of the petitioner has i^ot been 
established and that his conviction can- 
not stand. J accept) this petition for 
revision set aside the conviction and 
sentence and direct thaj; the petitioner 
be set as liberty forthwith. 

^ Conviction set aside^ 
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- 1930 Cr. Cases 353 

(Calfutta) 

SUHRAWARDY, J. 

Bakhal Chandra Dutta — Accused — 
Petitioner. 

V. 

Puma Chandra 'Ghosh — Complainant 
— Opposite Party. 

Criminal Revn. No. 910 of 1929, Deci- 
ded on 27th November 1929. 

Bengal Food Adulteration Act (6 of 1919). 
Si. 5, 6 and 7 — It it no defence for accused 
to say that he had advertised that he was 
not selling pure foods and that purchaser 
knew the fact. 

The Food Adulteration Act is intonded to 
protect tho public from using adulterated 
articles and therefore it has made it penal to 
sell these adulterated articles irrespective of the 
fact whether the purchaser know the article 
to be adulterated or otherwise. Articles men- 
tioned in S. 6 are ordinarily articles of food 
and it is no defence to say that these articles 
can be adulterated and sold in market with 
tha publication of the fact that they arc 
adulterated. [P 353 C 2] 

Satindara Nath Miikerji and Byom- 
kesh Bose — for Petitioner. 

Siddheswar Chakravariy — for Oppo- 
site Party. 

Anil Chandra Roy Chotvdhury — for 
tho Crown. 

Judgment. — This rule has been 
issued on two grounds (l) that the ele- 
ments necessary to constitute an odence 
under 8. 6 (1), Bengal Food Adultera- 
tion Act 6 of 1919 have not been proved 
and (2) that as the mustard oil, the sub- 
ject tnatter of the case was, sold to the 
Sanitary Inspector not as mustard oil 
but as mixed mill oil and as the sign- 
boards in the shop indicate that mixed 
mill oil for lighting purposes is only 
sold tho conviction under S, 6 (1) of the 
Act is not sustainable. Both the grounds 
may bo considered together. 

iHie facts are that the Sanitary Ins- 
pector on the authority from the Chair- 
man of the Municipality went to the 
shop of the accused and purchased a 
quantity of mustard oil which he says 
was for human consumption. After his 
purchase he divided the oil according to 
the Act into three parts one of which 
was kept with the shop-keeper. It was 
found on analysis that the oil sold was 
adulterated mustard oil and the owner 
of the shop was prosecuted and fined 
Rs. 200. It has been foupd by the trial 
Court that the oil was sold as mustard 
oil for human consumption and that the 

1930 Or. C. i5 & 46 


oil sold was adulterated. Reading S.i 

5 and Ss. 6 and 7 of the Act together it* 
would appear that the articles enumera-! 
ted in B. 6 are presumed to be articles of' 
food therefore it has been made penal toj 
sell any such article in 'an adulterated^ 
condition, the presumption being that it! 
was sold for human consumption. This! 
is clear as in 8. 5 of tho expressiort 
“articles of food*’ is used whereas in S. 

6 there is no express provision that tha 
“articles mentioned in that section must 
be sold as articles of food. But the Act 
itself is for making provision for the 
prevention of adulteration of food and 
therefore the articles mentioned in S. 6 
are considered to be articles of food and 
the sale thereof in an adulterated condi- 
tion is made punishable. Now in this! 
case the facts sufliciently jiioved andi 
found by the lower Court are that the; 
oil was sold by the petitioner to the 
complainant and that the oil was found 
to bo adulterated. Tho petitioner says 
that he had put up a sign board on hisj 
shop that he was selling adulterated 
mustard oil. With regard to this sign 
board I am inclined to believe the Sani- 
tary Inspector when he says that it was' 
not there on the day of the occurrence! 
but it has been subsequently i)ub up.' 
But in my judgment even .if this sign 
board was on the shop it will be no de- 
fence to say that he had notified to the' 
public that ho was selling adulterated, 
food. 

The Food Adulteration Act makes 
it penal to sell adulterated articles. It 
does not excuse the offence on the 
ground that the purchaser knew that 
what he was purchasing w^as not pure 
food stuff, Tho Act was intended to 
I>rot 0 ct the public from using adulte- 
rated articles and therefore it has made 
it penal to sell those adulterated arti- 
cles to persons irrespective of the fact 
that the purchaser knew the articlo'to 
be adulterated or otherwise. With re-, 
gard to tho articles mentioned in S. 6l 
they are ordinarily articles of food and * 
it is no defence to say that these avticlesl 
can bo adulterated and sold in the mar- 
ket with the publication of the fact| 
that they are adulterated. 8. 7 of ttj' 
Act makes the storing of adultery 
things penal. In this it ia ' 
mitted that the accused sells in Hi? 
shop gheCi flour, atta etc which are sold 
for human consumption. He also soils 
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mustard oil aud there is no evidence 
and no allegation for what purpose the 
mustard oil which is said to be adulte- 
rated was sold in the shop .except \vhat 
is stated on the signboard. On the 
other hand there is evidence that 
mustard oil is purchased from his shop 
by people lor consumption as an arti- 
cle of food. His own witness 2 says 
'that no bettor stulf is available, that 
he always purchases mustard oil for 
human consumption from the shop 
though it was advertised as mixed oil. 
As I have said it is no defence to say 
that because it was advertised as mixed 
oil the seller though he sells the article 
for human consumption is entitled *to 
plead that he had told the purchaser 
that it was not pure in defence in a 
prosecution under the \ct. As the Act 
is intended for the safety of the people, 
in my judgment it should be construed 
liberally. It is no defence to the ac- 
cused that the adulterated oil is stored 
in his shop for some purpose other than 
for consumption as an article of human 
food. I cannot say that even if he had 
taken that defence it would have been 
a good answer. But it is clear that the 
adulterated mustard oil is kept in his 
shop for being sold to persons form con- 
sumption as an article of food. In tho 
sign board which he says he put up in 
his shop it is said that mustard oil is 
sold for lighting purposes. But there 
is no evidence that any one purchases it 
for that i)urpose. As I understand the 
signboard has come into prominence 
since this case. There is also evidence 
as found by the Magistrate that tho ac- 
cused’s shop supplies to tho locality the 
oil at a wholesale rate to small shop 
keepers who sell it by retail to tho in- 
habitants of tho locality for consump- 
tion as an article of food. The mischief 
therefore which is done by his selling 
adulterated oil in his shop is very great. 

I am accordingly of opinion that on 
the evidence in the case tho learned 
Magistrate has come to a right deci- 
sion and the conviction most be sus- 
tained. This rule is discharged. 
b.m./h.k. BuU discharged^ 


IS30 Cr. Cases 3S4 

(Calcutta) 

S. K. OfiOSE, J, 

Nagendra Nath Saha — Accused — Ap- 
pellant. 

V. 

/?wp<?ror —Opposite Party. 

Criminal Appeal No. 605 of 1929, De- 
cided on 6th December 1929. 

(a) Trade mark — Infringement of — Simi* 
larity— Standard of compariton ^ should 'be 
that»of lay public and not that of experts. 

For tha parpoBc) of establishing a case of in- 
fringement it is not neo 2 ss\ry to show that there 
has boon the use of a mark in all respoots cor- 
responding wiuh that which another person 
his acquired an exclusive right to uao. But if 
t‘ie resernblauco in such as not only to show 
.ail intention to doeeivo but also such as to be 
likely to make unwary purchasere suppose that 
they are purchasing tho article sold by the 
party to whom tho right to use the trade mark 
belongs. Therefore tho standard of compari- 
son is not that of the experts, but it is that of 
the lay public, of tho unwary purchaser: 
Wothersjiooii v. .IjTrif’, (1872) L, li, 5 If. L. 503 
lieLon, IP 355 0 1] 

(b) Merchandise Marks Act, S. 15 — Of- 
fence mentioned in S. 15 is offence charged 
— Accused agreeing to give up use of trade 
mark — Limitation runs from dale when com- 
plainant is again aware of infringement. 

The offonco mentioned in S. 15 .is^he offonco 
charged. Whore aCtor original discovery of in- 
friiigemsnt of tri io mirk th ) c j’u 3Uiaantltakos 
some action as t-ho rosult of which tho accused 
gives an undertaking not to make uso of tho 
trado mark and it docs not appear from tho 
evidonce that the complainant actually know 
that the iufringemont of tho trade mark had 
continued, tho limitation does not run from 
the date of the original discovery. It runs 
from tho date ou which tho complainant is 
again aware of tho infriugoraent and a suit 
brought within one year from the date, i, e.. 
within one year after discovery of oCfehce char- 
ged is within tima: .4. I. ft, 1928 CaU 405* ReL 
on,; 22 Mad. 4B:>. DihI. [P 350 C 1] 

Mrityanjtfif Chattopadhyay — for Ap- 
pellant. 

A. N. Choiidhiiry ’-lot the Crown. 

Probodh Chandra Chatterji--lov Com- 
plainant. 

Judgment. — The case against the 
appellant is that ho has infringed two 
trade-marks belonging to the oomplainant 
Manilal Anandji, one a white deer on a 
red back ground and the other composed 
of figures 4 and 5 on a black ground in 
the shape of a star on a yellow label. 
Both the marks were used as trade 
marks on packets of *biri' sold by the 
complainant. Tho learned Chief JProsi- 
denoy Magistrate has found that in res- 
pect of the figures on the seoond trade- 
mark the com|>lainant had no monopoly 
but as regards the rest of the device of 
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' the second fcrade-ma«%, and as regards 
the first trade-mark, the prosecution 
case has been established. He has accor- 
dingly convicted the appellant under S. 
482, 1.P.C,, and. sentenced him to pay fine 
of lls. 600 and of Rs, 200 respectively on 
the two counts and in default to undergo 
rigorous imprisonment for three months 
and two months respectively. In this 
Court it is not disputed tliat the com- 
plainant did not have the trade-marks 
as alleged by him. The question is as 
to whether it has been established that 
the appellant used false marks in respect 
of the two trade-marks produced by the 
complainant. 1 have before mo three 
sets of trade marks which are relevant 
to tiio case and 1 may say at once that 
in minor details the ‘ trade- marks of the 
complainant and the trade-marks used 
by the accused are different: but that 
in essential matters, tliat is to say, as 
regards, the general appearance, the 
prominent portion of tJie device, the 
colouring, and so forth the two sots of 
trade-marks are similar. This view was 
also taken by the learned Magistrate. 
Tiio question is what is the standard of 
comparison ? It has been held that, for 
;tho purpose of establishing a case of in- 
fringement, is not necessary to show that 
jthor^ has been the use of a mark in *all 
jiespects corresponding witli that whicli 
janother person has acquired an exclusive 
{right to use. J?ub if the resemblance is 
'such as not only to sliow an intention to 
jdeceive but also such as to be likely to 
imako unwary purchasers suppose that 
'they are are purchasing the article sold 
iby the party to whom the right to use 
jthe trade mark belongs. Wotherspooji 
jv. Averie (1). Therefore the standard of 
[comparison is not that of the experts. 
But it is that of the lay public, of the 
unwary purchasers, la the present case it 
would be correct to say that it w^ould be 
standard of the ignorant people who use 
these sorts of ‘bivis* and purchase them 
from the bazar. In view of these con- 
siderations it seems to me that the learn- 
ed Magistrate correctly held that the 
trade-marks which had been used by the 
appellant were false trade-marks. In 
the lower Court the accused also ap- 
pears to have given an undertaking to 
^diop the use of both trade-marks. 

The next point which^as been urged 
m support of the appellant, in so far as 
dl tlSfsT 6 H, t*. 608, 
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the prosecution with regard to the stag 
brand is concerned is that it is barred 
by limitation, under 8. 16, Merchandise 
Marks Act. It is pointed out that it is 
admitted and found that the complai- 
nant first came to know of the infringe- 
ment in September 1927 and he brought 
the case in March 1929 and it is con- 
tended that the case was brought mote 
than a year after the first discovery of 
the otlence and that therefore it is bar- 
red by limitation. 

In support of this I am referred 
to the cases of Ruppell v. Ponnu- 
sami Tevan (2). In that case, how- 
e,ver, it appears the complainant had 
not sliown tliat ho Ijelieved that the use 
of the alleged counterfeit trade mark 
has been discontinued after the first 
(li^covory in 1893. Tliis case was con- 
sidered in AhnlLoy Kainar Dcij v. Ern~ 
pen^r (3). There it was held that the 
word ‘oilenco’ under S. 15, Merchandise 
Marks Act meant the ollenco charged. 
Mr. Chaudhury for the Crown has poin- 
ted out that in the present case the of- 
fence charged is an infringomont in. Tune 
1928 which is well within time. it is 
contended that in the case reported in 
Akshoy Kumar Ve f v. Emperor (3) the 
decision went upon the su])pc).sition that' 
it was not found that before 10th March 
1920, which was the date of offence 
charged, the prosecution party was 
aware that the offence had been com- 
mitted. In the present case, however, it 
is established that after tlie original dis- 
covery in September 1927 some action 
was taken by the comi.lainant and as 
the result tlic appcdlant gave an under- 
taking not to make use of tlie trade- 
marks, It is contended tiiat never- 
theless the ‘complainant must have 
known tiiat tlie accused was going on 
infringing the trade-marks because their 
places of business are only a hun- 
dred steps apart. But it does not ap- 
pear from the evidence that the com- 
plainant actually knew that the infrin- 
gement of the trade mark » bad been 
continued. No doubt, there was no 
written undertaking but there was a 
verbal undertaking and this is deposed 
to by the pleader P. W. 4 and the com- 
plainant himself. This part of the evi- 
dence lias not been challenged by cross* 
examination. There ai^e also thejetters 

"Ts) [18983^2 Mad. 488. — 

(3) A. I. B. 192B Cal, 495. 
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'written by the complainant's agents to 
the accused and these were found in the 
**gadi" of the accused. They are of June 
1928 and they refer expressly to the fact 
that the accused had givein an under- 
taking. Therefore it comes to this that 
jafter the original discovery in September 
1927, the accused had given an under- 
jtaking to desist from infringing the trade- 
mark any further and that there is no- 
thing to show that before June 1928 the 
complainant was aware that there had 
been a fresh infringement. It is con- 
tended that nevertheless the limitation 
must run from the original discovery in 
September 1927. Mr. Chaudhury /or 
the Crown has contended that if that 
be so, then the undertaking would be 
meaningless and that the complainant 
would be put upon his w^atch to see 
whether there was going to be another 
infringement within one year of the first 
discovery; and it might be that, if there 
was a subsequent infringement after one 
year of the original discovery, then the 
second offence not be punishable at alL 
This position reduces the argument ad- 
vanced or behalf of the appellant to an 
absurdity. But as has been pointed out 
in the case referred to above that the 
offence mentioned in S. 15, Merchandise 
Marks Act, is the offence charged and 
jthis seems to me to be the only com- 
|mon sense view that can be taken in the 
present case. In this case the prosecu- 
Ition is clearly in within time. No other 
points are pressed in this appeal. The 
conviction of and the sentences passed 
on the appellant are confirmed. The 
appeal dismissed. 

B.M./r.K. Appeal dismissed, 
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C. C. Ghose and Pearson, JJ. 

Panchanan Gogai and others — Accused 
— Appellants. 

V. 

Emperor 

Criminal Appeal No. 480 of 1929, Deci- 
ded on 17th January 1930, against order 
of Addl. Boss. Judge, Assam Valley Dist,' 

(a) Evidence Act, S. 154 — Hostile witness 
— Definition^Hostile witness is ‘ one who 
from his evidence shows that he it unwilling 
to tell truth. 

A hostile witness may be defined *aB one who 
from the manner in which he gives^his evidence 
fwithin which is included the fact that he is 
willing to go back npon previous stotements 


made by him) shows that he is not desirous of 
telling the truth to the Court. [P 858 0 1] 
ajc (b) Criminal P. C.f S. 298 — Judge should 
explain to jury situation arising in case of 
hostile witness— He should tell jury to reject 
evidence of such witness altogether — Omis- 
sion to do so amounts to misdirection— Evi- 
dence of hostile witness cannot in part be - 
relied upon and rest rejected— Evidence Act, 
S. 154 — Criminal Trial. 

' The evidonoo of a hostile witness cannot in 
part bo relied upon and the rest of it discarded 
or rojectedT. When a witness is declared hostile ' 
so that leave to cross-examine is granted to 
the party calling him, ib is necessary that the 
.Tudge should explain what the position is, that 
then arises, namely, that by asking for leave 
to cross-examine the witness, the party call- 
ing him admits that he is not a witness of 
truth and one whose evidence is not entitled 
to credit, who is prepared to make one state- 
ment on oath at one time and another at an- 
other time and that the evidence of such wit- 
ness should be rejected and left out of account 
in the minds of the jury. It is a rule which 
leans in favour of the accused and as such 
ought not to be departed from light I v. The** 
Judge should tell the jury to reject the evi- 
dence of such witness altogether and his omis- 
sion to do so amounts to misdirection : A. Z. R. 
1923 Oal, 403; Alexander v. Gibson, 2 Camp.55G, 
Ref, [E> 858CIJ 

Narendra Kumar Basu and AhdnV 
Kasem — for Appellants. • 

D. JV. Bhattacharjee — for the Crown. 
Judgment. '-The accused in this case 
(Panchanan Gogai, Gopal Gohain, Mo- 
hari Ahom alias Moliari Dursa, Ka*b Bap 
Baruah, Laghona Koar, and Batneswar 
Ahom) were found guilty by the jury in 
marner following i. e. Pachanan and 
Kan Bap were found guilty under Ss.328* 
and 366, 1. P. C., Gopal and Mali Ali or 
Mohari under S. 366, 1. P. C. and the 
remaining two under S. 366 read with 
S. 107, I. P. (\ The learned Additional - 
Sessions Judge of the Assam Valley Dis- 
tricts, agreeing with the verdict of the 
jury has sentenced the accused to under- 
go various terms of imprisonment. 

The main point which has been argued 
in this appeal before us arises with re- 
ference to the evidence of one Bashi, 
Prabha, a girl aged about 17, Vho was 
alleged to have been abducted. The 
case for the prosecution, shortly stated, 
was as follows: It appears that tho 
naarriage of Sashi Probha with one 
Lokenath had been settled and the mar- 
riage was (o have taken place on 6th 
May 1928. Her father Durga Prosad 
bad been away from home for some time 
prior to the d^te of the ooourrenoe here- 
inafter referred to. It is alleged that 
taking advantage of the absence ofi 
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Durga Frosad, the accused Panchanan 
in conspiracy with ifhe accused Kan Bap 
Gopal and Mohari, and with the ap- 
prover, Sona Earn, abducted the girl 
after making her unconscious. They 
also administered dhatura poison to the 
adult members of the family. The ab- 
duction took place on the night of 27th 
April and the girl was removed from 
place to place until she was brought to 
■ the house of one Haranath who was the 
brobher-in-law of the accused Paucha- 
nan. Haranath sent a wire on 26th 
May to Durga Prosad and ultimately 
the police recovered the girl on 29th 
May. Sashi Probha appeared before 
the Magistrate for the first time on 11th 
Juno 1928. 

The passage in the learned Judge's 
charge to the jury, to which exception 
has been taken before us, runs as fol- 
lows: 

courso in a caso of abduction, tho moat 
important witness is the abducted girl but the 
abducted girl in this case has lotractcd all 
‘that she deposed in the lower Court. But be- 
fore wc discuss the evidence, you should re- 
' member sgrne dates. 

Tho occurrence took place on the night of 
27th April, correspondiog to 14th Baisakh. 
Tho marriage ^of Sashi Probha was to have 
been coleborated with Lokanath on 6th May 
i.c., 23rd Baisakh. Durga Baba left thisthouse 
a few days before to purchase articles for mar- 
.^iago and for other important business, be was 
to return on 25}th April. Tho negotiations of 
the marriage were going on for about six 
months or so. The girl was recovered on 2.9th 
May; Haranath sent a wire on 2Cth May. 
She was examined by the police at Sibsagar on 
30th May. After her examination, she was 
sent to her father's house immediately. She 
remained at her father's bouse for four or five 
days, after which she again came to Sibsagar, 
She was again brought homo two or throe 
clays bjfore her father's death which took 
place on I4th Juno. Her sister, Katna's mar- 
riage was celebrated with Lokenath on 6th 
May, the date on which her marriage with 
Lokenath was to have been celebrated. On 
llth June she was produced before tho Sub- 
ordinate Divisional Officer to have hor state- 
ment recorded under S, 164, Criminal P. 
C. An Honorary Magistrate was deputed 
to verify the statement so recorded, Sashi 
Probha was examined by the Committing 
Magistrate on 22nd August 1928. Durga Pra- 
sad died on 14th June 1928. Sashi Probha 
left her father's house in the night of dth Sep- 
tember. While her mother and her little sister 
Banti and the youngest brother i,^as alone liv- 
ing, Sashi Probha was again produced before 
■the Magistrate on 5th September 1929, the date 
of commitment. On that date, Panchanan 
was sent to hajat. Sashi Prosha was allowed 
to go of her own free will to the house of Pan- 
ohanan. The letter Kx. <7 which goaded her 
.to take this fatal step is dated 29th August 
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1928. Sashi Probha was examined in this 
Court on dth May 1929. Sashi Probha perso- 
nally appeared before the Additional Judge, 
Mr, Mehta on 7th March 1929, to apply for bail 
describing herself as the wife of Pachanan 
Gogai/* 

The girl has spoken in four voices. The first 
three statements arc substantially the same. 
In all the sbatemenes, she spoke of being 
drugged and then carried by force in an un- 
conscious state. All these statements hav^ 
been read before you and you have also beard 
her deposition here. The suggestion of the 
defence is that what she spoke on the previous 
occasions were tutored and it is only here that 
she has spoken the real truth. It is also sug- 
gested that what she spoke to Bheduri, Kames- 
wari and others when she was being taken 
from place to place were false and intended 
to Convey wrong impression. This suggestion 
is made in tho cross-examination to anticipate 
the evidence to be given by these persons. You 
must beat in mind the adverse comments of 
tho defence pleader about the delay in pro- 
ducing her before the Magistrate and also 
that she did not appear before the Magistrate 
voluntarily. It is for you to decide in what 
voice she snoko th3 truth. The determining 
test should bo, what version has been corrobo- 
rated by the independent evidence It has been 
the attempt of the prosecution to prove that 
her first three statements have been so corro- 
borated.” 

On behalf of the accused it has been 
contended before us that the learned 
Judge had misdirected the jurv in not 
calling their attention to the fact that 
the girl had been declared hostile by 
the prosecution and that she was al- 
lowed to be cross-examined and ■ further 
that in the circumstances which hap- 
pened the learned Judge ought to have 
directed the jury that the evidence of 
the girl ought to be rejected altogether. 
In support of this contention reliance 
has been placed upon the case of Empe- 
ror v. Satyendra (1) at pp. 176 and 177 
(of 37 C, L, J.). The learned Deputy 
Legal Bemembrancer on behalf of the 
Grown has argued that it is not a hard 
and fast rule that when a witness is . 
cross-examined by the party calling him 
his evidence must be rejected in toto and 
has drawn our attention to a number of 
cases in the Courts in this country, 
where a somewhat different view has^. 
been taken. 

Before 1 proceed further, I desire ta 
refer to the order ot the learned Judge 
under S, 154, Evidence Act, allowing the 
prosecution to cross-examine the girl. 

The order is as follows: 

“The Public Proaecubor after examining the 
witness for sometime and found oub that tho 
witness w as m a king sta te ment s contrary to 

(1) A. i. B. m3 Cal. 4637 
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vrhftt she deposvod in the lower Court— wants th® 
permission of the Court to cross-examine hrr 
after she is declared hostile. The otbet side 
objects. I am of opinion that tbe permission 
sbould be granted." ^ 

The order of the learned Judge is not 
very happily expressed bub I take it to 
mean that he having considered the sub- 
ipissions made by the prosecution exer- 
cised his discretion in the matter and 
gave leave for the cross-examination of 
the witness. This the learned Judge 
did, because the witness was clearly, in 
his opinion, one w^ho was hostile. A 
hostile witness may be defined as one 
who, from the manner in which he giv^ 
his evidence, (within which is included 
the fact that he is willing bo go back 
upon previous statements made by him) 
shows that he is not desirous of telling 
the truth to the Court. Where there- 
fore one comes across a witness of this 
description, there is very high authority 
for the proposition that the evidence of 
such witness cannot in part be relied 
upon and the rest of it discarded or re- 
jected: see Alexander v. C^hson (2). This 
case has been followed ever since IfcBl 
and only in one case, namely, in the 
case Bradley w Ricardo {3) it was nob 
followed. Where the witne?s is declared 
hostile, so that leave to cross-examine is 
granted to tbe party calling him, it is in 
in our opinion necessary tliat the Judge 
|should explain to the jury w’hat the iio- 
sition is that then arises, namely, that 
by asking for leave to cross examine the 
witness, the party calling him admits 
that he is not a witness of truth and 
one whose evidence is not entitled to 
credit, who is prepared to make one 
statement on oath atone timo and an- 
other at another time and that the evi- 
jdence of such a witness should bo re- 
ijected and left out of account in the 
jminds ef the jury. On principle we can 
see nothing why this rule which is in 
accordance with justice and fair play 
should not be adhered to. At any rate 
,it is a inile which leans in favour of the 
accused and as such ought not to be do- 
parted from lightly. 

In our opinion the learned Judge 
[should have told the jury to reject the 
|evidenc6 of the girl altogether and that 
his omission to do so amounts to mis- 
direction. The verdict of the jury must 
fi’pi cimprssSSii 

(3) 8 Eing. 57=1 M. & Scott. 133=1 L.J.C.P. 
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therefore be set asid^ and with it the ^ 
conviction and sentence. The question 
then arises as to what should be done. . 
We have very carefully considered the 
position and have come to the conclusion 
in view' of all the circumstances that 
it would not bo unduly stretching the 
law^ if we were to direct that there need 
not be a retrial. The accused who are 
on bail will be dischargejd from their 
bail bonds. 

R.M./R.K. Order accordinghj. 
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C. C. HhOSE AKl) Peaksok, JJ. 

Eartick Cha7idra JH.stvas rinA*others — 
Acc used — A ppl i can ts . 

V. 

perer — Opposite Party. 

Criminal Kovn. Appln. No. 1290 of 
1929, Decided on lltli Dcccmhsr 1929, 
from order of Chief Prrsy. Mag., Cal- 
cutta, D; - 2ist October 1929. 

Criminal P. C., S. 195— Where offence 
It not committed by parties to any proceed* 
ing while it is pending in respect of docu* 
ment produced, S. 195 does not o'perate at • 
bar to cognizance of offence. 

Certain criminal case in wli ch K was on 
one side and R on the othor, ended in a com- 
promise. In thtso procerdingB a eertified,. copy 
of a muiricipal plan had been filed on behalf 
of R, The copy was taken out by a person 
identified as Jt by a pleader N, Jl made ;vu ap- 
plication to the Chief Presidency Magistrate 
asking for enquiry into the matter, his com- 
plaint being that K and others had tampered 
with the original plan and had taken out the 
certified copy by giving a false receipt and on 
false identification by N. The Chief Presi- 
dency Magistrate, after examining R, issued 
warrant against K under Ss. 417, Ui9 and 430 
109, Penal Code. 

lieltl ; that the onences wore not committed 
by parties to any proceedings in Court w'hile 
the said proceedings wore pending iii respect 
of documents produced or given in ovidcuco in 
such proceedings. The oflencos were com- 
mitted long after tbe proceedings had termi- 
nated and S. 195 did not operate as a bar to 
the cogniisance of the offences. The alloga- 
tiouB made in the complaint of R were such as 
must bo inquired into. [P ;i00 C 2] 

iV.K. JJasii and Kanaidhone — for 
Applicants. 

Dehendra Narain Bhaiiacharjec^iot 
the Crown, 

C. C. Ghbse, J. — This rule must be 
discharged for the following reasons. 

This rule was issued by my learned 
brothers Mittoj, J., and S. K. 0hose, J,.,. 
on 30th September 1929, on the applica<> 
Irion of three persons, viz., Kartick 
Chandra biswas, Bisheswar Biswas an d 
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Bhubaneswar Biswas. The matter of 
the application on which that rule was 
issued came up before this Court on a 
previous occasion in a slightly different 
form and in order to understand and 
appreciate the order that we propose to 
make, it is necessary to set out briefly, 
the circumstances giving rise to the pre- 
sent application. 

In the year 1927 there were two cri- 
minal cases in which the petitioners or 
some of them were one of the parties 
and one Ramkrishna Saha or his men 
were the other party. These cases ended 
in a compromise and the result was that 
the proceedings in those cases termi- 
nated on 28th July 1927. In those pro- 
ceedings a certified copy of a municipal 
plan had boon filed on behalf of the said 
Hainkrisluia Saha. '1-his ceititied copy, 
it is alleged, was taken out by some per- 
son or persons, signing as or for Ram- 
krishna Saha on a receipt given for the 
purpose. The executant of the receipt 
was identified as Ramkrishna Saha by a 
pleader named Mr. Narcs Chandra Sen. 
This toot place on 25th May 1928. In 
August 1928, Ramkrishna Saha made an 
application to the Chief Presidency Ma- 
gistrate asking for an enquiry into the 
matter, his complaint being that his 
name had been forged on the receipt 
aforesaid and the plan )uid been taken 
out by somebody not himself. This was 
followed up by another application 
made to the Chief Presidency Magis- 
trate on 9bh October 1928, in which he 
wont into greater details and stated 
that Kartick Biswas and others had 
tampered with tlio original plan that 
was in the custody of the Calcutta Cor- 
poration and having done, that they 
removed the certified copy of the plan 
that was Ijing with the record of the 
police cases referred to above by giving 
a false receipt and w^ith the false iden- 
tification of the pleader Mr. Narosh 
Chandra Sen. On this petition the 
learned Chief Presidency Magistrats, 
after examining the complainant Bam- 
tcrishna Saha and after certain prelimi- 
nary orders which he passed, eventually 
issued warrants against the* throe peti- 
tioners under 8s, 417, 419, 420, 109, 
I. P, C. Thex’eafter the learned Chief 
Presidency Magistrate commenced an 
enquiry into the matter. In the course 
of the proceedings the learned Chief 
Presidency Magistrate came to enter- 


tain some doubt as to whether a com- 
plaint by Dr. Sarbadhikary was neces- 
sary in a case of this kind but even- 
tually thought it was. On 9th January 
1929, he expressed himself thus : 

** The forgery was actually a receipt for tak- 
ing back the document but it appears, how- 
eyer, to be probably within the moaning of 
S. 195 (c) in respect of the document that was 
put In eyidence.'’ 

He, therefore, suggested to Dr. Sar- 
badhikary to make formal complaint in- 
asmuch as otherwise there might be 
difficulties in going on with the pro- 
ceedings. It appears that on this mat- 
ter being placed befor Dr. Sarbadhikary 
tBe latter on 14th January 1929 made 
an order which runs in these words ; 

** I did not pass the order and I do not 
know anything about it. I cannot therefore, 
make this complaint.’* 

Oil the same day, evidently by reason 
of the order aforesaid of Dr. Sarbadhi- 
kary, the learned Chief Presidency Ma- 
gistrate recorded a further order which 
runs in these words : 

“ If the Magistrato taU s the trouble to read 
the order, to look up the law and then see the 
reports he will ))q abii) to learn all about it. 
The 0. 'C. I should appear before him and 
move him to make the neecesary complaint* 
Otherwise the case cannet proceed.’* 

It appears furtlicr that, therefore, Dr. 
Sarbadhikary was ihovccl by the C. C. 
I and certain papeis were put before 
him with the result tlmt he on 15th 
April 1929 made the order which forms 
the subject matter of tlie appeal. That 
order runs in these word-s : 

** After perusing the abovenamed papers, I 
am strongiy of opinion that if any offence has 
boon committed, it has been chiefly committed 
by tho certifying pleader Mr. Naresh Chandra 
Sen. Ho must, therefore, be made an accused 
in the case a]o7ig with Bhubaneswar Biswas, 
Kartick Chandra Biswas and Bisheswar 
Biswas. Accordingly, all* these four persons 
are made accused in this case.” 

On tho strength of tliis order of Dr. 
Sarbadhikary the learned Chiet Presi- 
dency Magistrate took cognizance of 
the case. Against the order of Dr. Sar- 
badhikary tho petitioners preferred an 
E^ppeal to this Court being Criminal Ap-. 
peal No. 257 of 1929 : The appeal came 
on for hearing hoforo luy learned bro- 
thers Mukerji, and Jack, JJ., and by 
their order dated 28th August 1929, the 
learned Judges allowed tho appeal and 
set aside the order which was made by 
Dr. Sarbadhikary, It is not necessary 
for us to go into the grounds X>t the 
order made by Mukerji and Jack, JJ., 
at length. Briefly stated, their points 
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'Were fcwo in number: First, tjbat S. 195, 
Criminal P. G., would not operate as a 
bar to the cognizance of any of the 
offences referred to hereinbefore and 
that Dr. Sarbadhikary in the circum- 
stances which had happened was not 
competent to make a complaint under 
S. 470, Criminal P. G. It appears that 
ijie matter thereafter went back to the 
Chief Presidency Magistrate and war- 
rants were issued for the arrest of the 
present petitioners, Thereafter the pre- 
sent petitioners came before Mitter and 
S. K. Chose, JJ. and obtained a ‘Kule, 
as stated above, on 30th September 
1929, calling upon the Chief Presidency 
Magistrate to show cause why the pro- 
ceedings against the petitioners should 
not be quashed on the following 
grounds, viz.: 

For that the learned Magistrate has 
misconstrued the order of the High 
Court in holding that the case was one 
not covered by S. 195, Criminal P. C.; 

For that what this Court had held 
was merely that no complaint by Dr. 
Sarbadhikary was necessary to prose- 
cute the petitioners under S. 467, 
I. F. C. and 

For that the allegations made in the 
petition of the complaint do not make 
out any case under Ss, 417, 419, 420/ 
109, Penal Code or under S. 467, L P. C. 

So far as the first ground is concerned, 
we are of opinion that having regard to 
the order of this Court dated 28th August 
1929, it is not open to the present peti- 
tioners to raise any such question as is 
referred to in the first ground. Their 
Lordships Mukerji and Jack, JJ. have 
held expressly that S. 195, Criminal 
P, C. would not operate as a bar to the 
cognizance of any offences hereinbefore 
referred to. Mr. Basu, however, has 
argued before us that having regard to 
thelan^ageof S. 195, Cl. 1, sub S, (c), 
it is clear that the offences hereinbefore 
referred to were committed by parties 
to a proceeding in Court in respect of 
a document produced or given in evi^ 
derce in such proceeding. Wo are of 
opinion that apart from the objection 
that such an argument is not admissible 
in this case having regard to what was 
laid down by Mukerji and Jack, JJ., it is 
quite clear on the facts of this case that 
th<i offences were not committed by 
iparties to any proceedings in Cqqrt 
while the said proceeding was pending 


in respect of documents produced or 
given in evidence nn such proceeding. 
It is not necessary to recite the facts] 
again; but it is sufficient from what hasj 
been stated above that the offences were] 
committed long after the proceedings in 
Court bad come to a termination. That 
being so, there is no substance whatso- 
ever in the first ground taken by the! 
present petitioners. 

As regards the second ground, it is 
quite true that no complaint by Dr. 
Sarbadhikary, the Honoiary Magistrate 
concerned was necessary in this case; 
and if that is so, then this ground 
which is reaUy one for the purpose of 
explaining what was held by Mukerji, 
and Jack, JJ. on 28th August 1929, 
must fall to the ground along with 
ground 1. 

As regards the third ground, it is one 
dealing with the facts. In view*of the 
order which we propose to make, it is 
neither desirable nor convenient that 
we, at this stage should go into the 
facts at any length and express an opi- 
nion thereon. We are, howevex; clearly, 
of opinion that the allegations made inj 
the complaint of Eamkrishna Saha are 
such as must bo enquired into and it is 
quite impossible, having regard te thej 
events which have happened and having 
regard to the nature of the complaint 
made by Eamkrishna Saha, that this 
Court should take upon itself at this 
stage to direct that the proceedings! 
against the present ])etitioners shouldj 
be quashed. It is sufficient for us to* 
observe that ample materials are exis-| 
tent on the record which demand an; 
enquiry and, in this view of the matter,' 
the only course that is open to us at 
this stage is to discharge the iiilo and 
to direct that the record should be sent 
back as early as possible. 

So much for the case itself. We can- 
not part, however, with this case with- 
out referring to the explanation which 
has been submitted by Mr. Eoxburgh. 
In our opinion, it is a matter of abiding 
regret that a Magistrate of Mr. Box- 
burgh*8 position and of bis exiierienco 
and ability and knowledge of the pro- 
cedure obtaining under the Criminal 
Procedure Code should have addressed 
to this Court an explanation in the 
language whicfi he has thought^fit to 
adopt and use. It is necessary to re-* 
mind the Magistrate that he has no 
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right to express himself in language of 
an annoyance nor make sneering re- 
ferences to one of the Judges of this 
Court. Nothing is gained by using langu- 
age wanting in decorum and polite- 
ness and the sooner Mr. Boxburgh gets 
rid of his present style of communica- 
tions, the better. Reading the explana- 
tion as a whole, it strikes us that he has 
indulged in a criticism of Mukerji J.’s 
judgment— a proceeding in respect of 
which we must express our severe dis- 
approval and condemnation. 

Pearson, ’J. — L.agree that this rule 
must be discharged for the reasons 
given by my learned brother. I only 
wish to say with reference to the latter 
part of the judgment of my learned 
brother that I endorse what he has said 
^as regards the attitude of the learned 
Chief Presidency Magistrate as disclo- 
sed in bis explanation and particu- 
larly the fact that it appears that the 
expressions to which objection may 
be chiody taken appear to be based upon 
^certain language attributed to one of my 
learned |)roth6rs which does not appear 
anywhere, so far as we can find, from 
the records in the proceeding. It has 
occurred to mo that the word to which 
Mr. Roxburgh takes exception may have 
found place in a newspaper report which 
he has read. If so, I can only say that 
he has no business to utilize anything 
which he may have seen in the papers 
for the purpose of making adverse com- 
:inent9 upon any Judge of this Court. 

K.M./r.K. BuU* discharged. 
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C. C. Ghosk and Pearson, JJ, 

Chairman^ Serajganj Local ,Board — 
Complainant — Petitioner. 

V. 

Budhiswar Patni and others — Accused 
— Opposite Parties. 

Criminal Revn. No. 752 of 1929, Deci- 
ded on 17tb January 1930, from order of 
the Deputy Magistrate, Patna. 

Bengal Ferries Act, Ss. 16 and 18 — 
tance'* mutt be measured by^ reference to 
•river frontage and not by land. 

The land "disfcanoy' in S. 16 means distance 
by river. The distance must be measured by 
reference to the water frontage and not by 
■land ; Blmeti v. Hart; (1764)125 E. B. 1923 
and EUld^ 150 E. B. 186 and Anderson 
w. JelUt, (1883) 9 8. C. B. 10, Bef. i 

[P 362 0 23 


Anil Chandra Bai Ghotodhury — for 
Petitioner. 

Mrityunjoy Chatierjee B^ni Manindra 
Nath Banerji — for Opposite Parties. 

C. C. Ghose, J.— The facts involved 
in this case, shortly stated as follow^: 
The accused, who are four in number, 
were put on their trial before the Deputy 
Magistrate, Pabna on charges under 
S. 16 read with S. 28, Bengal Ponies 
Act, on the allegation that they were 
plying a private ferry at a place called 
Simla or Sakha without the sanction of 
the District Magistrate within two 
miles of the public ferry at Dhangora. 
Mie accused plead not guilty. Evi- 
dence was adduced on the point whe- 
ther the offending ferry was within two 
miles of the public ferry at Dhangora, 
The Magistrate found on the record be- 
fore him that the distance between the 
two places by rivor*was 3 & 17/18 miles 
whereas by land it was 1 & 1/2 miles and 
he accordingly acquitted the accused, 
holding that the distance contemplated 
by S. 16, Bengal Ferries Act, was the 
distance by river and not by land. It 
is against this order of acquittal that 
the present rule has been obtained, and 
the point for consideration is whether 
the word “distance’' in S. 16 of the Act 
means distance by river or by land. 

Section 16, Bengal Ferries Act, runs as 
follows: 

'*No person shall except with the sanction of 
the Magistrate of the district, maintain a ferry 
to or from any point within a distance of two 
miles from the limits of a public ferry. 

“Provided that, in the ca^e of any specified 
publio ferry, the Lieutenant-Governor, may by 
notification, reduce or increass the said dis- 
tance of two miles to such extent as ho thinks 
fit:” 

“Provided also that nothing horeinbeforo 
contained shall prevent persons keeping boats 
to ply betw'fion two places, one of which is 
without, and one within, the said limits, when 
the distance between such places is » not less 
than three miles, or shall apply to boats which 
the Magistrate of the District expressly exempts 
from the operation of this section." 

A ferry is a franchise that no one can 
erect without a license from the Crown! 
It is in the nature of a highway and is 
the exclusive right to carry passengers 
across a river or stream or arm of the 
sea. It is publici juris and when] a 
ferry is erected, another cannot be erec- 
ted without an ad quod damnum. If a 
second ferry is erected without a, license 
the Crown has a remedy by a quo war- 
ranto, and the former grantee lias a re- 
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medy by action, BHssett v. Hart (1). 
The franchise of a ferry is not a grant 
of an exclusive right to carry across a 
stream by any means whatever, 
but only a grant of the exclusive right 
to carry across by means of a ferry. If, 
therefore, a person has a grant of a ferry 
another may not erect a second ferry 
upon the same river near to it, by which 
the former ferry is impaired. The erec- 
tion of the second ferry in such circum- 
stances will amount to a nuisance and 
an action will lie. What, however, am- 
ounts to a disturbance of a ferry must 
in each case bo a question of fact; in 
other words the Court has got to detei* 
minc what amounts to what is called 
sudicienb proximity: sec Ruzzeij v. Field 
(2). This question is determined by 
measurement of the distance from one 
to]‘minus to another of the water fron- 
tage, An instructive case on t)iis point 
is to be found in one of the Canadian re- 
ports: see Aiiderson v. J elicit (3). In 
that case, under a Crown license the 
town of B executed a lease to plaintiff 
granting the franchise “ to ferry to and 
from the town of Bio A” a township 
having a water frontage of about ten or 
twelve miles, directly opposite to B, such 
lease providing only for one landing place 
on each side, and a ferry was established 
within the limits of B. on the one side, 
to a point across the bay of Q,, in the 
township of A within an extension of 
the east and west limits of B. Defen- 
dants established another ferry across 
another part of the bay of between 
the township of A and a place in the 
township of S, which adjoins B., the 
termini being on the one side two miles 
from the western limits of B and on the 
A. shore, about two miles from the land- 
ding place of plaintiff’s ferry. It %vas 
held that the establishment and use of 
plaintiff 8 fei’ry within the limits afore- 
said for many years had fixed the ter- 
mini of the ferry and defendant’s ferry 
\vas no infringement of plaintiff’s right. 
Tho above propositions are deducible 
from the cases in England and elsewhere 
where English law prevails. They 
are of seme assistance in determining 
the precise meaning of S. 16, Bengal 
Ferries Act. 

In India legislation was first had with 

Vi ) Vii hdl I'irC'EV 

(‘-^) V'>0 B. R. I HO, 

( 3 ) [im] 9 s. c. r. 1. 


respect to ferries in 1816 and Eegn, 19*- 
of that year laid dc)wn rules for th 0 >’ 
better management of ferries. Only 
authori;^3d persons could erect feriies 
and unaufchorized persons plying a ferry 
wore li ible to payment of fines not ex- 
ceeding Bs. 100 or in default of payment 
of fine to confinement with hard labour 
not exceeding three months. Begn. 19 
of 1816 was replaced by Begn. 6 of 1819* 
and by S. 6 of that regulation tho exclu- 
sive right to public ferries was first de- 
clared to belong to Government and all 
private ferries in their vicinity w'’er 0 
prohibited or suppressed, tho language 
used being “ immediate vicinity.*’ See 
Clarke's Bengal Eegulations, Vol. 2 p. 
544. The expression “ immediate vici- 
nity” would in this context certainly 
connote neighbourhood on tho river 
frontgage. With the passage of time, it ’ 
became necessary to define the limit or 
limits of the vicinity and it is thus wo 
finally arrive at S. IG, Bengal Ferries Act 
where the vicinity is limited bo two miles. 

I am therefore of opinion that the dis-i 
tanco must ho measured by reference to 
the water frontage and not by land. 
The Magistrate has pointed out certain 
considerations which cannot ho over- 
looked. I would therefore dischagef the 
rule and refuse •to interfere. 

Pearson, J.—l agree. 

R.M./u.K, Bulc disc!iar(j€d, 
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(Calcutta) 

C. C. Giiose and Pkakson, JJ. 

Sarat Chandra Bhattacharjee and 
others — Petitioners. 

V. 

Hari Charan De — Opposite Party. 

Civil Bevn. No. *10 of 1929 and Misc. 
case No. 207 of 1929, Decided on 5th 
December 1929, from order of Dist, 
Judge, Sylhob, D/- 12th April 1929- 
(a) Jurisdiction ’-High Court — Bench tak- 
ing criminal appellate and revi»ional bnfti* 
nesB can entertain applications in connexion 
with orders by civil Courts under Ss. 195 
and 196, Criminal P. C. 

The Bauch taking the criminal appellate 
and reviBional buBinesa of the High Court 
is always autbbrized to entertUn applioatious 
In connexion with orders made by civil Courts 
under Ss. 195 and 476, Criminal, P. Ck iOCal. 
m, Mel on. [P 964 C 1] 

ije (k) CrtminaLP. C , S. 476--P|wHminary 
inquiry^ nlthougn not legally neceatary. 

It is true that under tho proviaionB of 3. 476 
a preliminary inquiry is not legally necessary,. 
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But it has been laid down ever since the enac 
ment of the present *section that albboag£a 
preliminary inquiry may not be legally neces- 
sary, it should in common prudence be held by 
every Court before it passes an order under 
S. 476. [‘*364 0 2] 

5?! (c) Criminal P. C., St. 476 and 476-B— 
In case of appeal under S. 476, reference to 
O. 41, R. 11, Civil P. C. it irrelevant — Provi- 
tiont of S. 476-B shall be complied with. 

Where an appeal is pending under the pro- 
visions of S. 476-B it should ba disposed of un- 
der the provisions of S. 476-B and reference to 
O. 41, B. 11, Civil P. 0. in the order dismissing 
the appeal is irrelevont. Aw appeal from order 
passed under S. 476 is an appeal in exercise of 
statutory right of appeal and the provisions of 
S. 47G-B should be complied with. The Court 
should issue notices to both the parties con- 
cerned in the matter, it should send for the re- 
cord, examine the case and should come to an 
independent finding whether, under the cir- 
cumsuancos, tho petitioners would be put in 
jeopardy by a complaint being lodged against 
them. [P 364 C 2] 

Safihadhar Bmj (S'*) — for Petitioners. 

CliiDulra Sekhar Sen — for Opposite 
Party. 

Judgment. — This matter comes be- 
fore us niidor somewhat peculiar circum- 
stances and having regard to tho lapse 
of timefsince the date of the original 
rule in this case + 0 ing Civil Revision 
No. 10 of namely, drd May 1929, 

it is desirable to set out the facts which 
hav6 given iisc3 to the present applica- 
tion, on 24th September 1929. They 
are as foIlow’S It appears that 
petitioner 1 was plaintiff in a certain 
suit in tho Court of the Munsiff of Fva- 
vimganj in the District of Sylhet. Tho 
threo other petitioners were liis wit- 
nesses in tho case. The plaintiff’s suit 
was dismissed by the Munsiff on 5th 
October 1926. There was an appeal to 
tlie District Judge, but it was dismissed. 

A second ap|)eal thereafter to tiiis Court 
was summarily rejected under the pro- 
visions of 0. 41, R. 1 1, Civil P. C, What 
has I}app 0 nod since then, shortly stated, 
is this. One of tho defendants named 
Gopinath made an application to the 
Munsiff, who had succeeded the Munsiff 
who had tried the case in tho first in- 
stance, for an order against the peti- 
tioners under S. 476, Criminal P. 0, on 
the allegation that certain offences men- 
tioned in S. 195, Cpminal P, C. had 
been committed by tho plaintiff and his 
witness. That application was disposed 
of by the Munsiff on Stl^December 1928, 
the Munsiff holding that there was no 
case for enquiry and therefore for the 
lodging of a complaint under S. 476, 
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Criminal P. C. Gopinath did nob prefer 
any appeal against the order of the 
Munsiff dismissing his application. Pub 
it appears that within a week or so 
another defendant of the name of llari- 
charan who, it is alleged, it an uncle of 
Gopinath, made a substantive applica- 
tion on his own account for an order 
similar to that which was prayed for by 
Gopinath against the petitioners. This 
last mentioned application was disposed 
of by the Munsiff on 15th March 1929. 
The Munsiff held that there was a case 
for enquiry and he thereupon lodged a 
qomplaint under S. 476, Criminal P. C. 
on 27th March 1929. The petitioners 
thereupon preferred an appeal to the 
District Judge Mr. Edgley under tho 
provisions of B. 476-B, Criminal P. C. 

If appears that Mr. Edgley without 
sending for the record and without issu- 
ing notices to both the parties concern- 
ed in this case summarily dismissed tho 
appeal on 12bh April 1929. Against 
that order tho petitioners moved this 
Court and obtained a rule on 3id May 
1929,* from my learned brother Mr. 
Justice Pearson sitting with Mr. Justice 
Mallik. That Rule being Civil Revi- 
sion No. 10 of 1929 came on lor hearing 
before Mr. Jiistic Graham and Mr. 
Justice Lort-Williams on 3rd September 
1929, and the order that was passed by 
their Lordships on that date ruiis as 
follows : 

“This rale is directed against an order of 
the District Judge of Sylhet dismissing an ap- 
,poal summarily under 6. 41, B. 11, Civil P. 0. 
Wo discharge the rule on the ground that wo 
have no jurisdiction in the matter.” 

Thereafter tho present petitioners 
moved the Vacation Bench (Mitter and 
S. K. Ghose, JJ.) and obtained a rule 
on almost tlie same terms as were stated 
in the original rule No. 10 of 1929. 

No doubt in Mr. Edgley ’s order refe- 
rence is made to 0. 41, R. 11, Civil P. 0, 
But it is quite clear that Mr. Edgley 
had to dispose of tho appeal which was 
pending before him under the provision^ 
of S. 476-B, Criminal P. C. and under 
no other section. The reference, there- 
fore, to 0. 41, R. 11, Civil P. C. was 
clearly irrelevant in the circumstances. 
As regards the question whether the 
learned Judges, Graham, J. and Lort- 
Williams, J. had jurisdiction to dispose 
of the rule in the way in which- 
such rules are ordinarily disposed of 
by this Court the position appears ta^ 
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have been this. It appears that for a 
number of years when Sir Lancelot 
Sanderson was Chief Justice and more 
especially after the decision of the Full 
Bench in the case Emperor v. liar 
iPrasod (l), the Bench taking the crimi- 
nal, 'appellate and revisional business 
lof the Court had always been authoriz- 
|e<r to entertain applications in connex- 
;tion with orders ma^e by civil Courts 
'under Ss. 195 and 476, Criminal P. C. 
'We have made enquires into the matter 
.jand we have satisfied ourselves that in 
;the Daily List which was printed, it 
jwas specifically stated that the Crimi- 
inal Bench were to deal with applica- 
jtions in connexion with orders made by 
Civil Courts under Ss. 196 and 476, Cri- 
minal P. C. Through some omission or 
other on the part of the office, this 
authorisation of the Criminal Bench had 
not been printed in recent yearn in the 
Daily List and, in consequence thereof, 
doubts arose whether the Criminal 
Bench had authority from the Chief 
Justice to deal with such applications. 
iThose doubts are mainly responsible for 
the form of the order passed by Mr. 
Justice Graham and Mr. Justice Lort- 
Williams. Administrative action is be- 
ing taken by the learned Chief Justice 
;to prevent all such doubts in future. Be 
(that as it may, it is perfectly clear that 
jthe order of 3rd September 1929, was 
‘passed by Graham, and Lort<Williams,JJ. 
under a misapprehension. That being so, 
although the rule that was granted by 
my learned brothers, Pearson, and 
Mallik, JJ., was discharged on 3rd 
September 1929, we are of opinion that 
that order would not stand in the way 
of our disposing of this rule which was 
granted by the Vacation Bench on 
its merits. To hold otherwise would 
amount to a denial of justice. Besides, 
the present Criminal Bench have been 
specifically authorised by the learned 
Chief Justice to dispose of the present 
Rule on its own merits. That being so, 
wo have felt ourselves completely at 
liberty to go into the whole matter for 
ourselves and see whether or not there 
Is any substance in the contention put 
forward before us by Mr. Roy on behalf 
of his clients. It is perfectly clear that 
Mr. Edgley’s order is unsupportable. 
Mr. Sen on h^half^ of the opposite party 

(O iisis] 40 Cal. 477-17 c. £; jraiSSIs 
1. G. 197.^:17 C. W. N. C17. 


has made a vigorous attempt, as indeed 
it was his duty to do%o, to support that 
order. But, as stated above, Mr. Edgley 
has not complied with the provisions of 
S. 476-B, Criminal P, C., the appeal to 
him being one which was in the exer-l 
cise of the petitioners’ statutory right ofj 
appeal from the order passed by the 
Munsiff under S. 476, Criminal P. C. He 
has neither issued notices to both the 
parties concerned in the matter nor has 
he sent for the record .and examined the 
case for himself and coire to an indepen- 
dent finding of his own whether, in the 
circumstances disclosed, the present 
petitioners should be put in jeopardy by 
a complaint being lodged against them. 
That being so, if not for anything else,! 
Mr. Roy is entitled to ask us to make] 
the rule absolute. Wo have not been 
content with merely listening to the 
technical complaints made by M;-. Roy: 
but we have gone into the siibsLance of 
the thing and we are of opinion that on 
the merits Mi\ Roy’s clients have a 
good case. The Munsiff who gave the 
sanction at the instance of th^ defen- 
dant Ilari Charan did not make any 
enquiry before he made a complaint 
against the present petitioners. It is, 
true that under the provisions of S. 476, | 
Criminal P. (’. a preliminary enquiry is 
not legally necessary. But it has been, 
laid down over since the enactment of. 
the present S. 476, Criminal P. C. that 
although a preliminary enquiry may not/ 
be legally necessary, it should in com- 
mon prudence be held by every Court 
before it passes an order under S. 476, 
Criminal P. C. That, as wo understand, 
is the present case law in this Court. 
This preliminary enquiry was not held 
by the Munsiff. Further, it is to he re- 
membered that the application was 
made to the Munsiff who, it may bo 
noted again, was the successor of the 
Munsiff who had originally tried the 
case, nearly two years and a half alter 
the disposal of the case itself. The 
Munsiff who made the order complain- 
ed of had no knowledge of the case, bad 
not seen the witnesses and had to rely 
on the judgments which had been pro- 
nounced by the primary Court and by 
the Court of appeal below. In addition 
to all this, there is the circumstance 
that one application, made by one defen- 
dant namely, Qopinatb, had already 
been dismissed. That was a factor which 
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should have been and had to be taken 
into consideration^ But it does not ap- 
pear from the order of the Munsiff that 
this was taken into consider^ation ; in- 
deed none of these circumstances were 
ever taken into consideration by Mr. 
Edgley who had to dispose of the ap- 
peal. In these ■ cricumstanceo, in our 
opinion, it would not be just and proper 
that Mr. Roy’s clients should be put to 
further trouble, inconvenience and ex- 
pense. We think this is one of the cases 
in which this Court should interfere and 
put an end to these proceedings. We, 
therefore, direct that the rule be made 
absolute, that Mr. Edgley’s order be set 
aside and that the complaint which had 
been made by the MunsitY at the instan- 
ce of Hari Charan and all proceedings 
following thereon be set aside. 

n.M./u.K. Buis made absolute, 

• 1931 Cr. Cises 355* 

(Calcutta) 

Suhuawabdy, j. 

Bishnu Pada Dey — Accused— Peti- 
tioner. 

• V. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revii. No, 1083 of 1929, Deci- 
ded* on 27th November 1929. 

Calcutta Municipal Act (1923), St. 271 
and 278 (1) (b)— Whether there it proper 
accett to privy it quettion in which corpora- 
tion it not interested and requisition for 
that purpose it not covered by S. 278(1) (b) — 
It has to tee only whether accommodation it 
sufficient and privy it in sanitary condition. 

The words *‘fc:iko such other order” must be 
c'lastruod ojusdeni genoria with tho words pro- 
coding. Whether proper access is available to 
a privy by people living in a particular portion 
cf a houao is a question in which the corpora- 
tion is not prima facie interested. Tho tenants 
having just grievance can tiko such stop.s for 
securing propor access as the law provides but 
tho corporation is only mtitlod under the Sru- 
iiicipal Act to see that privy is in a sanitary 
con dition. and the privy accomodation is sufli- 
cinnt. A requisition by the corporation that pro* 
per acccFS*shculd Ic provided to a privy is hot, 
therefore, covered by S. 278 (1) (b). [P 365 0 2] 

Mrityunjoy Chattopadliya and Babin- 
dranath Mulchcrjec — for Potitionor, 

Probodh Chandra Chatterjee andrCro- 
pendra Krishna Banerj ee -lov Opposite 
Party. 

Judgment. — This rule has been issued 
against the conviction of the petitioner 
for not complying with||ihe requirements 
of S, 278 (l) (b), Calcutta Municipal Act 
1923, The requisition with which We 


are concerned in this case was to tlio 
effect that the petitioner should provide^ 
access to tho northern connected privy 
of the first floor through the nearest 
verandah. The question which I am 
called upon to determine in this case is^ 
first whether the requisition is one* 
which the corporation was entitled to 
issue under the Act ; and secondly, whe- 
ther the corporation has the light to say 
that access to the privy provided by tho- 
petitioner is insufficient. S. 278 (l) (bV 
authorizes, the corporation to renew, 
repair, cover, recover, trap, ventilate, 
pave and pitch, cleanse, flush or take- 
guch other order with the same (includ- 
ing a privy) as the corporation may 
think fit to direct. It is argued on be- 
half of the corporation that the requisi- 
tion is covered by the words “take such 
other order.” In my judgment this con-! 
tention is not sound. The words “take[ 
such other order” must be construed; 
ejus dem generis with the words pro-; 
ceding, whether proper access .is avail- 
able to a privy by people living in a imr-j 
ticular portion of a house is a question 
in which the corpora^on is not prima- 
facie inteimted. It is a tenanted house 
and the tenants living in the first floor! 
may have just grievance that they havei 
no proper access to the privy. They cani 
leave the premises if they like or they 
can take such steps for the purpose of 
securing access as the law provides ; but^ 
the corporation is only entitled under 
the Municipal Act to see that tho privy 
is in a sanitary condition. I am clearly 
of opinion that the requisition made by 
the corporation in this case is not co- 
vered by S. 278 (1) (b). It appears that 
thei'e was a partition decree between the 
joint owners of this house and the first 
floor was allotted to tho petitioner and 
he was required under the decree to 
provide access to the privy. The cor- 
poration is trying to execute that decree. 

It further appears that petitioner has 
provided a wooden ladder from tho 
ground to the privy. The corporation 
objects to this mode of access on the- 
ground that it will he too inconvetiionb 
for the occupants of the first floor to go 
down to the ground and from that mount 
up the privy. This is a question which 
is beyond the function of the corpora- 
tion to raise. It is not the case for thBr 
corporation that the privy is in an in* 
sanitary condition. The only objectiotii 
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IS that it is inconvenient fot the peti- 
'^tioner’s tenants to use tlie privy. This 
is a matter which is between tho peti- 
tioner and his tenants. lo this con- 
nexion reference may be made to'S. 271 
which provides as follows : 

“ Whea any premisos iotendad for human 
habitation ar^3 without privy or urinal ftccom- 
modation or if tho corporation are of opinion 
that tho existing accommodation therefor 
a'Vailablo for the persona occupying the pre- 
mises is insufficient, inefficient or for sanitary 
reasons objectionable, the oorporation may, by 
written notice require the owner to providj 
•such additional privy as they may prescribe 
or to make such structural or other altora- 
tions in tho existing privy or urinal acconimo- 
. dation as they may prescribe.” 

The corporation if it thinks that tlie 
privy accommodation for the occupants 
of tho first fioor is not sufiicient it miy 
take such stops as it is autliorised under 
the Act to do. But it cannot insist upon 
the owner to provide facilities for the 
tenants. 

In my judgment the rule must be 
made absolute and the order of tho 
Municipal Magistrate imposing line upon 
the petitioner should be set aside. The 
fine, if paid, will be refunded. 

R.M./u.K. ^Ruh Jii'idc absolute, 

1930 Cr. Crises 366 

(Calcutta) 

Mukek.ti, J. 

Pran Nath Kundu-^'VetitionoY, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 182 of 1929, Deci- 
ded on 8bh May 1929, against order of 
Sub-Deputy Magistrate, Rajbari, D/- 
15th October 1928. 

(a) Easement — Right of way — Three 
kinds enumerated. 

la India just as much as ia England 
thr. r;3 ar-^ thr)^ distinct rights of way. 
First th'^re are private rights in the strict 
floase of the term vested ia particular indivi- 
duals or the owners of particular tenements 
and such rights commonly have their origin in 
grant or proseription. Secondly, there are 
rights belonging to certain clat^ses of persons, 
certain portious of the public, such as the 
freemen 'kf the city, tenants of a manor or the 
inhabitants of a parivh village. Such rights 
tomraonly have their origin in custom. 
Thirdly, there are public rights in tho full 
sense of the term which exists for the benefit 
of all the King’s subjects and the sense of 
these is ordinarily dedication. 15 Gal. 460 
(F. B.). Poll. [P 367 0 1] 

fb) Easement — Public right of way can 
be acquired by user or dedication to public 
in general. 

A public right of way in tho full senss of the 
term and as to all King's subjects U uneoa- 
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nected with dominant teuemju'.s. Such right of 
way may be acquired by user of or d^dioaidoii 
to the public in genera^ In this connection 
the fact th.at there were no thoroughfares at 
tho termini is not of much importaiioa on the 
point of dedication, but the cpiestion whether 
public in general us3 the way as pathway or 
only the inhabitants of the village or some 
other village do, are questions of considerable 
materiality. For whore the pTivelege to use a 
road is enjoyed by a particular section of the 
public community or by inhabitants of two or 
three villages and not by others tho roid is not 
a public road. 25 W, R. 233 and 9 AIL 431, 
Bef. [P 307 C 2, P 383 C 1] 

(e) Easement— Public right of way which 
have their origin in custom —Evidence to sup- 
port user sufficient to raise presumption of 
dedication must be cogent. 

Ways p rnntjCcl tj be usod by a section of 
of tin piii)li: or wns used by all in pirti-iular 
casd’-i ;iri privai.^'i wa\s which liave their origin 
in custuin and sucli customary ways can bo 
convert J.l ia*;o >n‘diuiv> highway aficr user 
by tbs t^eiioral public sul’icieir. to raUa the 
pr.iSLimption of dedication, hut tho o\i‘h!noe in 
support ot the public claim must b? cogent. 
Urnckiehan^' v. Thofnpv^.i^ 2 Ch. 311; Fiir^ 
<iwhar v* NfU'otirif Hural Distnrt, 1 Gk. I'i; 
Tiertfionchaij v. Brown, L. fL I F'j. 204, Ref. 

[l> 36.3 0 11 

(d) Penal Code, St. 283 and 341 — S. 283 
does not contemplate pathway with regard 
to which there is no testimony of universel 
user sufficient to raise presumption of de- 
dication to public. 

A pithway, which lies over a private land 
and which is ns^l by the villagers and per- 
haps by th”* inhibit inis of soin > of tin vil- 
lages, but with regard t > which there “is no 
testimony of univ>-‘rsil u«i3r sufiici.jnt of riiisc a 
presumption of d.^Ucatiori to tho public, is not 
a p.iblij \\\y within th.i miauing of 8, 233. 
To o^fcahlisb a ciu>k»iin.ry right of way 
to the Si mo pathway the Court must 
bo salisfipd of r Msonabienoss and 

certainty of tho i;S'r rnvl that flueb user 
was not permissive nor oxerciaad by 
stealth or force au'l thit tlie right has bccti 
exercised for such l-nigth of time as to suggest 
that by agreement or otherwise the usage has 
become the cu.^tomarv law of the particular 
locality: 17 J//. S7; 3i .ih' 2 j7 ; 20 Mad. 39.) 
and 23 Bom, OOG, Ref. [P SOB C 2] 

Surajit Ch, Lahiri for Suresh Ch, 
Taliikriar — for Pebiciorior. 

Order. —The ijrococdingB in this casa 
originated in an application addressed 
to the Circle OiTicer of Pangsa Circle by 
which a number of persons complained 
that the petitioner Prannath Kandu had 
placed some refuse etc., on a public road 
running through plots 611, 612 and 6L3, 
which was in use for a very long-time, in 
order to confert it into land in his pos- 
session and had tliua caused inconveni- 
ence to the applicants. It prayed, that 
the public road^ ight be cleared^ up and 
opened to the public as belore. It was 
forwarded by the Circle Oftioer to the 





*'1930 Pkan Nath Kundu 

^Sub-Divisional Magistrate who sum- 
moned the petitioner under Ss. 283 and 
“290, I. P. C, The case was tried by 
another Magistrate who eventually con- 
victed the petitioner under Ss. 283 and 
426, 1. P. 0. and sentenced him to pay a 
fine of Rs. 20, in default to undergo 
simple imprisonment for one month. 
On appeal the District Magistrate has 
altered the conviction to one under 
B. 341, I. P. 0. keeping the sentence in- 
tact. The learned District Magistrate has 
found that the path lies on the land of 
the accused and to that extent it is not 
a public path, hut that the public have 
liecn using it for over twenty years and 
that right of way iias been established. 
The petitioner’s contention is that those 
findings, and for the matter of that the 
evidence, is not sufficient for tlio con- 
viction of the petitioners. 

In the Full Boncli decision of this 
Court in the case of Chnni Lai v. Ham 
Eisson Sahu (l) Wilson, J'., in one of his 
classical judgments, agreed in by tlio 
other members of the Bench, explained 
‘that in India just as much as in Ungland 
.there aA’o three distinct classes of right 
iof way: 

! “ First thora aro private rights in strict 

'.sense of the term, vsted in partif'ular indivi- 
idualg or the owners of particular tenements, 
and such rights common Iv have their origin in 
grant or proscription, Secondly there are 
rights belonging to certain classes of persons, 
cortiin portions of the public, aiioh as the 
freemen of a city, the tenants of a manor or 
the inhabitants of a parish or village. Such 
;rightfi coinnionly h^fve tluir tirigin in custom. 
Thirdly, tlioro are public rights in the full 
sense of the term which eaists for the benefit of 
all the Queen’s subjects; aud tho sense of these, 
is ordinarily dedicar-ion, ” 

The first qiiostion that falls for deter- 
mination is, to wiiich class of rights 
docs the right alleged to he infringed in 
tho present case appertain? In tlie ap- 
plication to which ] liavo referred tJie 
way is described as a public way. Tho 
evidence bearing on tho matter stands 
thus : 

r. W. 1 " The public of tho village ^Fagura- 

dangi and others walk by this path The 

path is 4 or 5 cubits wide aud 5 or 6 rasis long. 
It does not go bejond his (meaning witness’s,) 
house. From witness’s house it goes to accus- 
ed’s bouse and then bv Sham Lai Kundu’s 
house and thence to the llailwtfy' line. ” 

P. W, 2— “Tho path is C cubits wide The 
path from tho accused’s house up to the rail- 
way line to the north and then east is raised, 
but not BO OH tho south w to the house of 
P. W. 1. ” _ „ 

“ (IT [18883 15 Oai."iV(F. B.). '" " 


BmpbAOB (Mukerji, J.) 367 

P. W. 3 “ The path was used by public for 
a very long time for over 20 years. ” 

P. W. 4 . “The path docs not meet the halofc 
on the south. It passes along the south east 
of house of P.W. 6 and then along tho south of 
his house. The path is not a raised one. The 
witness comes southward -from his house and 
going along the south of the house of P. W. 1 
and then east, ho uses the path, P. W. 3’ft 
house is south of witness’s, and he goes east- 
ward by the south of the house of 
P. W. 1 and then cast and then uses the pa’jh 
in question. Another halot to the south of tho 
house of P. W. 1 is 200 cubits away from 
the path alluded to by the witness along the 
south of tho house of P. W. 1 ** 

P. W. 6 Witness, P. W.’a. and the public 
walk over it. There is no other path for going 
to that direction, ” 

^ It has been found that the plots over 
'which tho patli is alleged to pass be- 
long to tho ijotitioner. The evidence 
quoted above shows that tho way begins 
at or near the house of P. W. i and 
ends at or near tho railway line and 
does nob join any liighway or public 
thoroughfare at either end. It also 
shows taken at its highest that the in- 
habitants of this village and possibly of 
other villages, use the way, bub such 
user must be for the purpose of going to 
or from one of the houses, abutting on 
the way, for tho termini of tho way are 
not on any highway or public thorough 
faro. A public right of way in the full 
sense of tho term and as to all the 
King's subjects is unconnected with any 
dominant tenement. Such right of way 
may be acquired by user v.f or dedica- 
tion to the public in general. But as 
the Judicial Committee has jiointed out 
in the case of ^luhammad lUistam Ali 
Khan v. Municipa/ Cdmnittee, Karnal 
• City (2) 

“ in order to consfcituto a valid dedication to 
the public of a highway by tl»o owner of the 
soil, there must be an intention to dedicate, 
there must be an aiiimus de*clcdicandi, of 
which the usjr by the public is evidence and no 
more “ 

It has also boon jjointed out in thatj 
case that while there may be dedication 
to the public for a Ijpiited purpose as 
for instance, an access to a particularj 
building, or a footway, horseway qr 
driftway, there can be no such thing 
in law as a public right of way constitu- 
ted by dedication to only a section of 
the public. The fact that there are no 
throughfares at the termini is conse- 
quently of not much importance on thel 
point of dedication, but the question! 
""IC A. iriL’ 

A. 20 (P. 0.). 
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whether the public in general use the 
way as a pathway or only the in- 
habitants of this village and also of some 
other villages do so is a qn^tion of con- 
siderable materiality. Wfiere the pri- 
vilage to use a road is enjoyed only by 
|one particular section of the community 
or by inhabitants of two or three vil- 
jkges and not by others, the road is not 
a public road S)am v. Notiee (3), Fat^ 
tell yab v. Mohammad (4), where there is 
the intention to allow not the public 
generally but merely visitors to or tra- 
ders with the people of the village, or 
ways allowed to be used by villagers to 
go to a church or a market or the com- 
mon fields of a village such ^vays are 
not regarded as public ways but inuvate 
ways, and they generally have their 
origin in custom. Brocklebanh v. Thomp- 
Si^n (6). Such a customary way can be 
Iconverted into an ordinary highway 
•after user by the general public sutli- 
icient to raise the presumption of 
jdedication Farquhar v. Netvhary Bural 
{District (6), but the evidence in support 
jof the public claim must be cogent 
(*vestry or Bermondsey v. Brown (7). See 
Peacock's Law of* Easements 3rd Edn. 
ip. 237 footnote. The evidence of user 
[such as there is in this case does not 
/support an inference of dedication for 
jthe use of the public in general and the 
jpathway alleged is not one which S. 283, 
;I. P. C, contemplates. 

Section 283, I. P. C. being out of the 
way, it will have to. be considered whe- 
ther one of the other two kinds of 
rights has been established so that the 
case may come under S. 341, 1. P. C. In 
the presemt case there is no question of 
the complainant, whose case is that the 
obstmction put upon the way has pre- 
vented him from going in a particular 
direction has acquired a right of way? by 
either grant or prescription. Tho 
question really is whether the prosecu- 
tion has established a customary right 
pf way on the part of the villagers, 
amongst whem the complainant is one, 
to use this land as a pathway. The 
Engl ish commo n law rule of t he im * 
(S) 25 W. R. 233. 

(4) [1887] 9 All. 484t=(l887) A, W. N. 89. 

( 5 ) [1903] 2 Oh. 844=172 L. J. Oh. 626~19 
T. L. B. 285=89 h. T, 209. 

(C) [1909] 1 Oh. 12=78 t. 7. Oh. 170=26 
T. L. K. 89=7 li. 0. B. 384=78 J. P. 

100 L. T. 17. 

<7) [1866] 1 Bq. j04. 


memorial user is not required to estalK 
lish a custom in India, and it has lieen! 
held that it is sufficient if the Court is 
satisfied of its reasonableness and cer- 
tainty and that the user on which it' 
is founded was not permissive nor exer- 
cised by stealth or force and that the! 
right had been injoyed for such a length 
of time as to suggest that by agreement 
or otherwise the usage has become the 
customary law of the particular locality. 
Kuar Sen v* Mamman (8); Shadi Lai v. 
Mohammad Islaq K/ian’(9). Palaniandi 
Tevan v. Puthirangonda Nandan (10), 
Mohidinv. Shirlingnppa {Vl), Por thOj 
conviction of tho petitioner under S. 34 ij 
I. P. C. this customary right of way has 
necessarily to be proved by the prosecu-l 
tion in order to make out that the com-! 
plainant had the right to proceed on! 
the pathway in some particular diroc-: 
tion. 'The difficulty of proving a cus- 
tomary right of way, with all itS requi- 
site elements, upon tho oral testimony 
of two or three witnesses, who are only 
able to say that for over 20 years the* 
way has been used by the villagers, is- 
considerably enhanced by the exceptioni 
to the definition contained in S. 339, 
1. P. C. It is extremely difficult in a 
case of .this nature to say that thp ac- 
cused who has caused the obstruction 
did not in good faith believe that he 
had a right to obstruct the further user 
of his land as a pathway. 

For this reason I am of opinion that 
this conviction cannot be supported. 
Tho rule is made absolute. The peti- 
tioner’s conviction and sentence are set 
aside. The fine, if paid, will be re- 
funded. 

Before parting with the case I may 
point out that in eases of this nature the 
law has provided for a remedy in tho 
shape of proceedings under S. 133, Cr. 
P. 0. which speaks of “obstruction” on 
“any way” and not merely “public way.’" 
Tho original application of the com- 
plainant and his co-applicants clearly 
suggested that course, but unfortunately 
it vras not adopted, for reasons which 
are not apparent. Those proceedings 
were clearly ‘more appropriate than a. 
prosecution for a criminal offence. 
v.b./r.k. Conviction set aside* 

TC Iid95] i7"fii: a". W.1K 10. 

(9Hl9n] 88 All. 257=9 1.0. 198=g A.tJ.lO. 

(10) [1897] 20 Mad. 389. 

(11) [1899] 23 Bom. 666=1 Bom. Ii. B. 170. 
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^(AllAabad) 

Young, J. 

Mohammad Husain — Applicant. 

V. 

Mt. Opposite Party. 

Criminal Revn, No. 4G1 of 1329, Deci- 
ded on 29tli t)ctober 1029, from order of 
Dist. Magistrate, Bijnor, D/- 4th June 
1929. 

(a) Criminal P. C., S. 435 (1) — Revision 
application filed before Seittioni Judge or 
District Magistrate bars another application 
before the other. 

Tho construction of aiib-S. (4) clearly is that 
where cither tihe Sessions Judge or District 
Magistrate has had an application in revision, 
in the same matter, before them, moved by 
cither party, the other local district Court 
would have no inrisdiction to hoar a further 
application in tho same matter ; ‘20 Mnd. 477 

and no P. Jt, Cr, Rrf. [(‘ 870 0 1] 

(b) Criminal P. C., S. 435 — District Magis- 
trate cannot order retrial — He can act under 
S. 436 only — High Court alone can order 
retrial. 

A District ^Magistrate has no jurisdiction to 
order a retrial ot a case. 11c can order, if he 

wishes, on pv(»per grounds, under S. 480, 
a further inquiry into the complaint, but it is 
reserved io the High Court in S. 489, to use 
{iiiy of the powers fouferred on a Court of ap- 
peal, which would include the right of ordering 
a retrial. [P 370 C 2J 

(c) Criminal P. C., Ss. 253 and 436 — 
Order of discharge should be set aside only 
when pritna facie incorrect and further 
evidence necessary. 

An order of discharge should onh set 
aside very sparingly and onh when it enn be 
f^aid either to bn p<*rvorsr; or prima fa'Ue in- 
'•oiTCCt and there is a suggestion frhat any 
lurth'jr ovidenoQ might he forthr*ornintj. 

ri»37l Cl] 

K. O, Carlct^ and T, yl. K, Shertvani 
- for Applicant. 

A. M. Kh}rnja‘-(cv Opposite ParDy. 

Judgment. — I'his is an application in 
J t vision from an order in j*nvision of tlio 
District Magistrate of Bijnor. A complai- 
nant brouglit a ciiargc imdoi 8, 406, 
1. P. C3., againsl tho applicant. Tho 
matter came before a Special Magistrate^ 
and he discharged tho aj>]>licant. The 
complainant went in revision to the 
District Magistrates who, purporting to 
act under S. 430, Criminal P. C., ordered 
a retrial. The applicant comes in revi- 
sion to the High Court against the order 
of the District Magistrate. 

Mr, Khawja, on behalf of the complai- 
nant, raises a preliminary objection to 
the case being entertained by the High 
Court, He contends that the applicant 
ahonld not be heard by the High Court, 
1930 Cr, Ctl7 


until be has first made an application in 
revision to the Sessions Judge, and he 
prays in aid the authority of Sharif 
Ahmad v, Qabul Singh (1). In that case 
a Bench of this Court decided that : 

“as far as the pracuico of this Court is cou- 
cjRrned, au application to the lower Court 
should be considered an eeseutial stop in the 
procedure, and that sliould be so whether fejje 
District Magistrate or Sessions Judge has 
power to grant the relief or not. lu future, 
therefore, failure on the part of the applicant 
to submit his application to the lower Court 
will operate as a bar to the application being 
entertained by this Court.*’ 

- It is contended that the applicant in 
this case should have first of all filed an 
a*pplication in revision in tho Court of 
the Sessions Judge as a preliminary step 
to an application to the High Court in 
accordance with the ruling quoted above. 
It is contended that the District Magis- 
trate's Court is an inferior Court to the 
sessions Court within the meaning of 
this ruling, and it is contended that this 
is made clear specially in matters of 
revision by the explanation following 
S. 435 (1), Criminal P, C., which enacts- 
that : 

“all Magistrates, whether exercising original 
or appdll^e jurit»diction, shall be deemed to be 
inferior to the Sessions Judge for the pur)x>Bes 
of this sub-section and of S. 437.” 

I am of opinion that this preliminary 
point is misconceived and has no force. 
It is to be noted tliat the case of Sharif 
Ahmad v. Qabul Simfi (i) was dealing 
with an application in revision from an 
order convicting the applicant and sen- 
tencing him to a fino of lis. 10. In that 
case the conviction was by a Magistrate 
.and no application had been made in the 
matter in revision to either tho District 
Magistrate or the Sessions Judge, lu 
tho matter before rrio an application in 
revision has boon maJ(j to tho District 
Magistiato by tho eompicainatit ind it is 
clear, in my view, tiiatsub-S. (4), R. 435, 
therefore, ai>piios. The sub-soction en- 
acts that ; 

“if all application iju lor this soctiou has been 
made either to tho Sessions Judge or District 
Magistrate, no further application shall be 
entn-irtained by either of them.” 

Jt is contended by the complainant 
that this sub-scction should be construed 
so as to mean : 

“an application under this section has been 
made to either Court ‘by Iho applicant to the 
High Court,” 

and that the sub-section would noil 
apply where the application to the lower 

“lirXirsrieaT AuTle??^ 
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' Court had been made by the opposite 
party in the High Court. If effect 
. given to this contention of the complain- 
ant, it would mean that the applicant 
in revision to the High Court, having 
already applied to the District Magis- 
trate in revision on the same point, 
^ould have then to go to the Sessions 
-Court as a mere formality, because the 
"Sessions Judge would have no power to 
‘,pass an effective order he would merely 
Vbe a sort of conduit pipe through which 
^the applicant would have to travel be- 
’ fore he reached the High Court, This 
would mean additional expense and de- 
- lay to the parties for no effective pur- 
pose. If the Bench of this Court "in 
Sharif Ahmad y. Qabul Singh (l), had 
made a rule of practice enforcing sucli a 
step upon applicants in revision, 1 would, 
of course, be bound by it. But, as I 
have pointed out, the case of Sharif 
Ahmad v, Qabul Singh (1), has no real 
application to the present case. The 
construction of sub-S. (4) clearly must 
be that where either the Sessions Judge 
.or District Magistrate has had an appli- 
jcation in revision in the same matter 
{before them, moved by either party, the 
other local District Court would have no 
jurisdiction to hear a further application 
in the same matter. This reading of 
the subsection accords, in my viow^ 
with common sense. I am confirmed in 
my view on this point of law by deci- 
sions of other High Courts in India: see 
the case of Kalimuthti v. Emperor (2). 
In that case an application in revision 
was made to the Sessions Judge, which 
was dismissed. The District Magistrate 
then took up the case suo motu and 
made an order contrary to the decision 
of the Sessions Judge. It was held in 
that case under Cl. (4) of S. 485 that the 
District Magistrate’s order was invalid. 
In Emperor v. War yam (3) the Punjab 
Chief Court held that S. 435 (4), Crimi- 
nal P. C., applied to all cases in which 
^either a District Magistrate or a Sessions 
Judge had taken action, or had refused 
to take action, under Ss. 436, 436, 437 
and 438 of the Code and that the words 
“ further application " in S, 435 mean 
another application in respect of the 
order in question of the inferior criminal 
Court. S 

(2) 26 Mad. 477. 

(^) U913] 110 P,^K. 1912 Cr.sslS l.C. a96=r 
117 P.L.H. 1918. 


It is clear that tho^ provisions of S. 435 
(4) were enacted for the purpose of 
avoiding a conflict of opinion between 
two local Courts of co-ordinate juris- 
diction. 

The preliminary objection having been 
disposed of, it is contended by the ap- 
I^licant that the order of the District 
Magistrate in this case, ordering a re- 
trial, ought to be set aside. 

In the first place, the ord4r of the 
District Magistrate is clearly illegal and 
improper, in that a District Magistrate 
lias no jurisdiction to order a retrial of! 
a case. He can order, if he so wishes,' 
on j'roper grounds, under R. 43(), Cri-' 
minal P. C., a further inquiry into tlie 
complaint, hut it is reserved to the High' 
Court in S.,439, (h'iininal P. C., to use 
any of the powers c^^nferreJ on a Court; 
of appeal, which would includo the right 
of ordering a retrial. Tho order of the 
District Magistrate is, therefore, bad.’ 
It is competent for this Court to amend 
the order of the District Magistrate to 
one competent to him under S. 436. 
But as any order under S. 436 would bo 
clearly improper in this case, it is un- 
necessary to amend it. 

The case for tho complainant was 
that she had paid Rs. 700 to the aeflusod 
for the purpose of his discharging a debt 
duo by her deceased husband to a cer- 
tain moneylender one Piare Lai. She 
alleged in her complaint that the accused 
had never paid the money to tho money 
lender, hub had appropriated it to his 
own use and, therefore, had commitbei 
a criminal breach of trust. The com- 
plainant called evidence before the 
Magistrate. She proved herself that she 
had paid tho money to tho accused and 
that is accepted by both Courts as being 
a fact. She also called Piare Lai, the 
moneylender and tho moneylender 
gave evidence that on 23rd October 1928, 
Mohammad Husain, the accused appli- 
cant, paid him Rs. 700, and that he 
fPiai*e Lai) had struck the debt for this 
amount out of liis bahikhato anvd retur- 
ned the bond to the applicant. The 
prosecution closed its case. On the evi- 
dence beforS him tho Magistrate came 
to the conclusion, which was entirely 
proper, that the prosecution had failed 
to make out i^y case under any section 
of tke r. P. (T. It is clear, of course, 
that no' criminal breach of trust had 
been proved. The prosecution had pro- 
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ved the receipt of the money by Moham- 
mad Husain and Jihe payment of it by 
him to the moneylender, as he was in- 
structed, to do. The applicant was, 
therefore, entitled, if ho felt so inclined, 
to submit that no case iiad been made 
out and that it was unnecessary for him 
to make a statement or enter upon his 
defence. The District Magistrate, how- 
ever, in an application in revision has 
delivered himself of a judgment which 
it is almost impossible to understand. 
Ho says, 

“ il» is clear that the money ha'J been deposited 
l»y the accused with Pi are Lal, but it was de- 
posited not on behalf of the plaintiff but on 
behalf of tho accused himself. ” 

As there was no evidence of this be- 
fore tho learned Magistrate, it is difficult 
to know how he so found, but even if tho 
facts be as stated, it could not make 
the accused guilty of a criminal offence. 
It is perfectly clear that tho applicant 
w'as entitled, on tlio evidence of the 
prosecution itself, to an order of dis- 
charge. 

It lias been laid down in tliis Court 
on mar^ an occasion that an order of 
discharge should only be set aside very 
sparingly and only when it can be said 
either to be perverse or prima facie in- 
correct and there is a suggestion that 
any further evidence might he forth- 
coming. In this case it is impussible to 
say that the order was perverse or in- 
correct, and it has never been suggested 
that tho prosecution did nob call all the 
evidence it could on this matter, or that 
it would be possible on any further en- 
quiry to call any further evidence. In- 
deed, on the evidence of the money 
lender himself, it would be impossible 
to call any other evidence which could 
alter the nature of the finding of the 
Court, On that evidence alone the ac- 
cused was entitled to be discharged. I 
accept the application, discharge the 
order of the District Magistrate and 
restore the order of the trial Court. 

V.B ./R.K. A pplication allon ed. 
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AnaTid Behari Lal — Applicant. 

V, 

Emperor — Opposite Pajty. 

Criminal Miso. Case No. 472 of 1929, 
Decided on 2nd December 1929. 


Criminal P« C., S. 167 — Magistrate hai^ 
no power to investigate and keep person in 
custody' for purposes of investigation — 
Criminal P. C., S. 202. 

Wbore n Magistrate receives a complaint be 
should either himself examine one or more 
complainants and take action under S. S^02, or 
if ho is taking action on his own knowledge, 
ho should cransfer the proceedings completely 
to another Magistrate so that Magistrate may 
proceed to enquiry or trial after recort^- 
ing the statement of the complainant. It is 
also open to him to make report to police wb^o 
can take action under S. 107. But so far a 
can be gathered from provisions of the Code ^ 
Magistrate has not the powers of a police 
officer to investigaie and keep an accused per- 
son in custody for the purposes of such inves- 
tigation : custody can only follow where defi- 
nite charge has been made and complainant 
has been examined. [P 371 C 2 P 372 C 1] 

Ktimuda Praaad—ior Applicant. 

U, S. Dajpai - for the Crown, 

Judgment. — The learned Govern- 
ment Advocate ha*5 now obtained parti- 
culars and I am made acquainted with 
the i)roceedings taken by the District 
Magistrate of Farnikliabad. lb appears 
that the District Magistrate received a 
complaint from a patwavi school teacher 
that he had nob received his salary dur- 
ing tho time he w^as on leave. It ap- 
pears to have been the duty of the ap- 
plicant Anand Behari Lal to distribute 
the pay, and the District Magistrate 
suspected that Anand Bihari Lal was 
guilty of embezzlement. He immedi- 
ately issued a warrant for Anand Bihari 
Lai’s arrest and directed a subordinate 
Magistrate to bold an inquiry. There 
lias been no examination of the com- 
plainant as is emphatically directed in 
S. 200, Criminal P. C., see 8, 202 (l):‘ 
(a). There does not appear to be any! 
authority given to a Magistrate to keep: 
an accused person in custody just as isi 
given to the police under S. 167 of thel 
Code to enable the police to carry out 
further investigation. In my opinion 
custody can follow only where a defi- 
nite charge has been made and the com- 
plainant has been examined. The 
learned Government Advocate suggested 
that the District Magistrate had takeiv 
action under S. 190 (Ij (c) upon informa- 
tion received from any jierson other 
than a police officer, or upon his own 
knowledge or suspicion, that such 
offence had been committed. If suchu 
was the case the District Magistrat 
had no jurisdiction under S. 191 and h 
ought to have transferred the inquir 
preparatory to commitment to sdssioUi 
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. or trial to a subordinate Magistrate and 
was not entitled to take action under 
S. 202 himself. It is apparent that he 
•did not make a complete transfer from 
the fact that he entertained the appli> 
cation for bail himself on 20th Novem- 
ber last. It is desirable that action 
should be taken according to law. 
Either the District Magistrate himself 
.should examine one or more complai- 
nants and take action under S. 202 of 
^the Code, or, if he is taking action on 
;his own knowledge, he should transfer 
the procetulings completely to the Court 
of a Siiboidinate Magistrate so that 
Magistrate may proceed to inquiiy or 
trial after recording the statement of 
;the complainant. So far as can he ga- 
jthered from the provisions of the Code, 
la Magistrate has not the powers of a 
'police otlicer to investigate and keep 
ian accused person in custody for the 
ipurposes of such investigation. It was 
|also open to the District Magistrate to 
make a report to the police who could 
then have taken action under S, 167 of 
]the Code. 

As matters stand at present \nand 
Bihari Lai is entitled to hail. 1 direct 
his release on bail on his own bond in 
Es. 2,000 with two sureties in Ks. 2,000 
each to the satisfaction of tlie District 
Magistrate. If tdiere is any apprehen- 
sion subse<|uenbly that An and Bihari 
^Lal in spite of giving sinotios is likely 
to abscond any Magistrate trying the 
case is permitted to cancel this order ft)r 
reasons to be stated in writing and order 
'the arrest of Anand Bihari Lai. 

V. P . K. ()rflnr itt\tordi mj > y . 
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(Allahabad) 

Dalal, J. 

Sultan Singh —Applicant. 

v. 

B. Maya Barn Radha Snami — Oppo- 
site Party. 

Criminal Misc. Casa Nb. ‘J79 of 1929, 
•Decided on ilth December 1929. 

Criminal P. C.. S. 491 (I) (b)— Power given 
by S. 491(1) (bj has to be exeicised with cau- 
tion and not in case where there if difpute 
as to who should be guardian of minors^ 

The power under S. 491 (1) lb) i4 to be ester; 
cised ]u maUora of urgency, where, for instance 
tihft father is guddonly deprived of the custody 
iA his s<>ns and there is danger to the life of the 
ill traanfein^d cuetody. It is a rsxsedy 
tor iA person deprived of his liberty. The 
power therefore has to be zeroised with can^ 
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t ion and not in a case where there is a dispute 
merely as to who should Jie guardian of pJrti- 
eular minors, [P372 0*i.i 

Kumuda Pramd, IL P. Sen^ K. D, 
Malaviija and Hari Bam Jha”-tor .\p- 
plicant. 

B. Malik — for Opposite Party. 

Order. — The applicant Sultan Singh 
is fatlier of two minor sons and the 
opposite party May ft Earn is father of 
the applicant. The minor boys are at 
present under the chavgo of Maya Ram. 
They have heon, accoi\ling tu the appli- 
cant’s own ahulavit, uridor the charge of 
Maya Ram since 192o. This application 
is made foi' a direction of the nature of 
a habeas corpus under S. 491(1) (h), 
Criminal P. C. That section gives iiower 
to this Court whenovcu’ it thinks tit to 
direct that a parson illegally or impro- 
perly detained in public or private cus- 
tody within the limits of its appellate^ 
(?riminal jui-i^iliction may 1 ) 0 , sot at 
liberty. In the verv nature of things 
the power would be exorcised in raiittcjrs 
of urgency, wlicre, 1 ) 1 * iiistarioe, tlie 
fathci it» suddenly deprived of the cus- 
tody of bis sons and there is (langer to 
the life of tlie sons in the transferred 
custody. It IS stated in WliartoirsS Law 
ficxicon that Mils, most celebrated: 
prerogative \v»’ic in the English Law, isj 
a romed\ tm- a person doprivod ol hisi 
liberty. The power, theroforo, has , to 
he exercised hv this Court with caution 
and not v.\ a case where there is a dis- 
pute merely as to who siionld bo 
guardian oi particular minors. In the* 
present case the applicant has permitted 
his sons to bo in the custody of their 
grand fathesr for four years and tins 
application is merely a cheap way in 
which he desires to establish his 
guardianship over the boys. It further 
appears that oven prior to L92o the hoys 
were living with Maya Rarn. Such a 
stabomonb has been made in an alVidavit 
of Maya Ram and net l^ecn denied by a 
countcu’-anidavit filed by Sultan Singh. 
The case, therefore, cle;*.iiy is not one 
of urgency. Tliero may be some dilTc- 
rence of opinion between Jligh Courts as 
to whether a suit should lie in case of 
Sultan Singh never before having been 
in charge of In’s boys, or whether S. 25, 
(Juardians and Wards Act would be 
applicable : see Achratlal v, Ohiinanlal 
(1) SuJchdeo Rai v. Ram Ohandar 
^"Tij U'HOJ 40 Bom. GUQ ‘J7 I. 0. 21b == 
Bom. L. R. 682. 
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JKai (2). However that may be, a civil 
remedy isopen to tke applicant wherein 
-a District Court or a civil Court may 
fully inquire as to whose custody would 
be most beneficial to the sons. This 
Court is not the Court for such an in- 
quiry. There is no cause so far as can 
bo made out from the artidavits for 
interference. I dismiss the ax>plieation. 
h-JV.S./K.K. Application flismissed. 

1‘2) A. 1. H. L9‘24 All. 622=10 All. 706. 

1930 Cr. Cases 373 

(Allahabad) 

King, J. 

Bhaya Lal — Accused— Applicant. 

v. 

Kw/jcror -Opposite Party. 

Criminal Ref. No. 4H(i of 1929, and 
Criminal Appeal No. 710 of 1929, De- 
cided on I4th December 1929. 

Court-fees Act, S. 19 (17) — Application 
by counlel on behalf of, and purporting 
to be from, prisoner is exempted under 
S. 19(17). 

Ati iipplicati»Hi tiled by ,ui advocat(' or coun- 
sel on the prisoner ami pnrpcjrbiiig to 

be from bh’ pri«<oii'*r himself, rtibiou by 

a prisomft** within the m tailing of S. 19(17), 
and the fact that it was an adjourument appli- 
cation made by th • counsel for p'rsoual 
couveiii-jnce is iinnutiTial : .1. /. ft. 19‘i2 Jf, B. 
14; 14 N. L. II. 77 and J. [. li. 1924 H ittq. 160, 
Bel, mu [P 371 0 1] 

Sailanath Makcrji — for ApiJicant. 

IJ, S, Btijpai — for the Crown. 

Judgment. — This is a reference for 
a decision whether a certain application 
liled hy an advocate on belialf of a pri- 
sioticr in jail is chargeable with a court- 
foe. 

The application in question was filed 
by an advocate on behalf of the 
prisoner on 12t}i November 1929, and 
purports to be from the prisoner him- 
self. The application runs as follows; 

“Th ill my comis'l will Iv aJjstjnii Irom AIL«- 
habad b^jitwecMi 14th ;imc 1 2lsii Nov'inbor 1929, 
both days inclufcivt'. It is prayed that the abovj 
mention'd casj b,' not put upon the days list 
betwc'cjn tlu* abovo m(’iition«'d dates.” 

The learned advocate, who appears 
on behalf of the advocate who presented 
the petition, has argued that the appli- 
cation is exempted from liability to 
court-fee under S. 19 (17), Court-fees 
Act, 1870. This clause runs as follows: 

“Petition by a prisoner or othor person in 
duress or under restraint of any Court or its 
officers.** 

Undoubtedly the apfilication in ques- 
tion is a petition on behalf of a pri- 
^ner, and the only question is whether 


it should be held to be a '^petition by a 
prisoner’* within the meaning of S. 
19 (17). 

It is conceded that certain classes of 
applications made to the High Court on 
behalf of prisoners are in practice held 
not to be chargeable with court-fee, for 
example: 

(l) Applications for bail on behalf of 
prisoners in jail. (2) Applications (or 
summoning records of other cases which 
are required for arguing the prisoners’ 
appeal. (3) Applications for revision on 
behalf of prisoners in jail. 

Also it is conceded that appeals on 
i^ehalf of prisoners in jail are admitted 
by this Court without payment of any 
court-feo although such appeals may 
not be signed by the prisoner in jail or 
come from the prisoner through the 
Superintendent of the jail. 

It appears bo have been tacitly con- 
ceded, blierefore, in view of the practice 
followed in such cases, that ap])lica- 
tions which are made on bebiilf of pri- 
soners in jail are considered as equiva- 
lent to applications by prisoners. 

I have been referred to several re- 
porte'd cases in wliich this question has 
been considered by different High 
Courts. In the case of Jarjannath Kahar 
V. Emperor (l), it was held by the 
Upper Uurma -hidicial Commissioner’s 
Court that an application for bail signed 
only by the advocate of a prisoner is an 
application made by the prisoner him- 
self, and under S. 19 (17), Court-fees 
Act, it is nob required to be stamped. 
The view taken by the Court was that 
an application made by the advocate of 
a prisoner should he treated as equiva- 
lent to an application hy the prisoner 
himself. 

In the case of Emperor v. Maroti Teli 
(2), it was hold by bho Nagpur Judicial 
Commissioner's Court that a petition of 
appeal presented by a prisoner not 
personally but tlirough liis pleader is 
exempted from courb-feos under Cl. 17, 
S. 19. 

In the case reported in d. I. R. 192*4, 
Ranyoon, p. U>f) it was held hy the 
Rangoon High Court that a petition of 
appeal or revision signed and filed by 
an advocate or pleader on behalf of a 
prisoner under an aubhoid^by sign ed by a 

(1) A. 1. H. 1922 U. B. 14=4 U. B. U. 72. 

(2) [1918] UN.L. B. 77=:i45 1. C. 

Or. h, J. 494. 
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prisoner need not bear a court-fee 
stamp. At the present day it is not 
necessary for the prisoner to give his 
advocate a written and signed autho* 
rity, but the reason for the decision 
still holds good, namely, that it is ‘none 
the less a petition by a prisoner because 
it is filed on his behalf by an advocate. 
, I agree to the .view taken by the 
Courts in these cases. In interpreting 
a fiscal statute the Court is entitled to 
demand that the liability of the subject 
should be clearly established, and in 
the present case I see no reason why 
the maxim *‘qui facit per alium facit 
per so” should not be applicable. No 
cases have been shown to me in which 
a contrary view has been held. 

It has been argued by the learned 
Government Advocate that, although 
the petition purports to be on behalf of 
the prisoner, practically it is in the 
interests of the advocate himself. He 
contends that the . petition was not 
really in the interests of the prisoner 
because it meant that the hearing of 
his appeal would have to be adjourned 
and that, therefore, he would not have 
a chance of release from jail so soon as 
he would otherwise have done. I am 
not prepared to accept this contention 
because when a prisoner appoints an 
advocate to conduct his appeal he pre- 
sumably wishes the advocate to do so 
ipersonally. If the advocate appointed 
|is for some reason unable to appear on 
{certain dates and desires that the 
{appeal should not be heard during his 
absence I think that he would be con- 
sidered to be acting in the interests of 
his client if he asks for an adjournment 
jin order to enable him personally to 
jargue the case as desired by his client. 
In the present case although the advo- 
icate’s personal convenience was no 
jdoubt partly responsible for the appli- 
jcation I am not prepared to hold that 
the application was not made, partly at 
{least, in the interests of the prifoner. 

.In my opinion, therefore, the appli- 
cation in question should be held te be 
made '*by the prisoner” although it was 
'actually presented through bis advocate 
on the prisoner's behalf. It follows that 
under S. 19 (17) the application is not 
chargeable with any court^fee and I 
decide accordingly 

v.b./b.k. Refer enoe answered. 


1930 Cr. Cases 374 ^ 

(Allah%]bad) 

Mears, C. J. 

Gokul Pramd and others — Applicants.- 

V. ' 

Emperor — Opposite Tarty. 

Criminal Misc. Case No. 73 of 1929, 
Decided on 4th March 1929. 

(a) Criminal P. C., S. 526- — Ground for 
tranifer. 

TliQ fact that a Magistrate, fifteen years be- 
fore, had been a class-fellow of somebodj’ who 
was either a complainant, a respondent or an 
advocate in the case is not a fit ground for 
transfer, [P 374 C 2] 

(b) Legal Practitfoneri Act, S. 13 — Mere 
fact that opposite- parky happens to be mem- 
ber of the same profession is not a circum- 
stance which entitles a member of the Bar 
to refuse to undertake the case against him: 
See A. L n. *4i7. 367. 

lb is vary imporbanb that mjii at thts Bar 
should understand that they are mombors of 
a public profession. That is by their Vc‘r> 
calling they engage and nndertak? to, act for 
anybody who fulfils certain conditions. 
Therefore if a client comes to thorn with pro- 
per instructions and prepared to pay a fair and 
proper fee and invites them to undertake a 
case of a kind, which they are accustomed to 
do and they refuse, siich refusil ^mounts 
to profcssicnal misconduct and should be 
punished as such. [P 375 C 1] 

K. N. Laghale — for Applicants. 

The Government Advocate ( 7 ., S.. 
Bajpai — for the Crown* 

Order .—This is a transfer applica- 
tion in which Gokul Prasad and others 
ask that a case now before a Special 
Magistrate, Captain Bijai Prasad Singh, 
may be transferred to. some other com- 
petent Magistrate s Court outside the 
district of Benares. 

The affidavit in support of this ap- 
plication is untrue in one important 
respect. Para. 11 runs as follows : 

That the learned trying Magisirato was a 
class-fellow of B. Sahadeo Singh, Advocate, . 
and is on terms of intimasy with him. ” 

The statement on terms of intimacy 
with him ” is a falsehood. The Magis- 
trate in his explanation has said : 

** About fifteen years ago Babu SahadoO ' 
Singh Advocate, was my class-fellow for a few 
months. 1 know him then very casually and 
after that I have never met (him) as a friend 
or intimate and have never exchanged any 
social visits as he is not known to me well. ” 

If a case was to be transferred on| 
every occasion on which a Magistrate 
fifteen years before had rubbed Bhoulders| 
with somebody I who was either a| 
oomplainaut, or a respondent or an 
advocate in the case the whole of thei 
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ijudicial work in this country would 
^como to an end. 

The^learned Magistrate m his ex- 
planation has said : 

“ that, the real reason underlying this applica- 
tion is not any apprehension that the appli- 
cants will fail to receive iustioe from me but 
has been done to harass the other side. " 

The incidents out of which this case 
arises are said to have taken place on 
2nd November 1928, and we are now in 
the month of March and the case has 
.not been concluded. 

1 refuse this application for transfer. 
A copy of this order is to be sent to the 
learned Magistrate with an expression 
of my wish that he will use all reasona- 
ble expedition to sweep this, and ap- 
jmrenbly some connected eases, oil his 
tile as s..on as ho can. 

There is one other point that should 
be mentioned, and that arises from a 
iitatement contained in para. 15 of the 
aindavib which runs as follows : 

“ That legal practibionara of inthicncc hiv- 
ing baon involved iu iho case as accused, the 
petitioners have failed to got standard (sic) 
lepiil a<*:iBbance from the locil Bar. '* 

, It is very important that men at the 
jBar should understand that they are 
i members of a public profession. That 
\is by thoir very calling they engage and 
[undertake to act for anybody who ful- 
!fils certain conditions. Therefore if a 
client comes to them wibli a ijroper in- 
structions and prepared to i)ay a fair and 
IH'oper fee and invites them to undertake 
a case of a kind \vhich they are accus- 
tom od to do and they refuse, such refuse 
iamounts to professional misconduct, 
.'and should be punished as such. I 
should like this to be communicated by 
the Magistrate to any of the members 
of the local bar who appear nob to be 
(aware of that rule. That is to say, a 
jman at the Bar.has no right whatever 
Ibo refuse a case if proper instructions 
are given and proper fees are tendered 
• to him and the work is of a dass which 
be is accustomed to do. The mere fact 
‘that tlie opposite party happens to be a 
■member of the same profession is nob a 
‘circumstance which entitles him to re- 
fuse to undertake the case.* 

K.N./r.K. Aj^plication rejected. 


1930 Cr. Case^ 375 

(Allahabad) 

Sen, J. 

Luttur and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Eef. No, 875 of 1929, Decided 
on llbli December 1929, by Addl. Sess. 
Judge, Benares, D/- 16th September 
1929. 

(a) Criminal P. C., S. 526 (8) — Section it 
mandatory — Deviation make* proceedings 
illegal. 

Section 526 (8) embodies a statutory mandate 
which Courts ought to rospDct and obey and 
censoqueiitly if subsequent to an application 
under that section the Magistrate without 
granting adjournment proceeds with the case, 
the trial becomes illegal and not merely ir-, 
regular and curable under S. 537. A,I,R, 
1924 AV. 533; J. /. U 1923 AU. OGO and A. l.R 
203, Rel. ou. [P 37G 0 1, 2] 

(b) Interpretation of Statutes — Where rule 
of law it absolute in terms, it must be given 
effect to— Criminal P. C., S. 526 (8). 

Where a rule of law is absolute in terms, the 
said rule has got t) be observed and duly given 
effect to, and it is no pro /i nee of a Magistrate 
to deviate from the said rule. [p 376 0 2] 

S. xV. Verma — for Applicants. 

M. 'Waliidlali“-^ior the Crown. 

Judgment.' The facts of the case 
which have given rise bo this reference 
are set out in extenso in the judgment 
of the Additional Sessions Judge of 
Benares, dated Kith September 1929, 
and require no recapitulation. 

Luttur Balai, Ram Nath and Raghu 
were on their trial before a Special 
Magistrate of Jaunpur, under S. 324, 
1. P. C. During the progress of the trial 
one Luttur liad applied to the Magis- 
trate under S. 526 (8), Criminal P. C., for 
stay of proceedings to enable him to 
move the High Court for the transfer of 
his case. The application was granted, 
and the case was adjourned. Luttur 
did not apply to the High Court for the 
transfer of the case. He applied to the 
District Magistrate for a transfer, but 
his application was rejected, and he 
submitted to the order. • 

On 17th May 1929, Balai made a simi* 
lar application, but his application was 
refused. A second application was made 
by Balai, on 18bh May 1929, hut this 
application shared the same fate. Bet- 
ween 18th May, and 23rd May 1929, 
there were holidays in the lower Courts 
and also in the High Court consequent 
upon the Id-uz-SSoha. On 23rd May 
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1929, Balai presented an application in 
the Court of the Magistrate stating that 
he had been to Allahabad to instruct his 
counsel to make the, necessary applica- 
tion under S. 52G, Criminal P. C„ for 
the transfer of his case and that the 
application was going to be made im- 
mediately upon the opening of the High 
Court, Ho prayed further for the ad- 
journment of the case till the matter 
had been finally disposed of by the High 
Court. This application was dismissed. 
Between 17th May 1929, and the date 
of the actual decision of this case, the 
proceedings in the Court of the Magis- 
trate continued. The proceedings termi- 
nated in the conviction of all the four 
accused persons upon wliom non- bailable 
sentences were passed. They moved tho 
learned Additional Sessions Judge of 
Benares for the revision of the convic- 
tion, and the matter has been submitted 
to this Court under S, 4^iH, Criminal 
P. C. 

Under S. 520 (8) whore an accused 
notifies to the Court before which tho 
case is pending his intention to make an 
application under this section, the Court 
is bound to adjourn tlua case for such a 
period as will afford a reasonable time 
for an application to he made to the 
High Court, and an order obtained 
thereon. S. 526 (H) embodies a statu- 
tory mandate, which the Courts below 
ought to respect and obey. There has 
been a catena of decisions of this Court 
and of other High Courts in favour of 
the view that tho rule referred to above 
is imi>erative. Some of the later deci- 
sions may be referred in re.Snrtaj 
Singh v. Emperor (l), Sulairaan, d,, held 
that after the ai)plication for transfer 
had been made to a Magistrate, tho 
trying Magistiate should not have re- 
corded any evidence at all hut shoiiid 
have adjourned the caso at once. In 
Walidad Khan v. Eviperor (2) Dalai, J., 
held that the provisions of 8. 520 (B), 
Criminal P. C., were mandatory, and 
"must be enforced. In Bacridi v. Fvipe- 
ror (3), Walsh and Banerji, JJ,, held 
that where an application under S. 526 
(8), was presented, it was the duty of 
the Court to stay all judicial procee- 
dings. 

The learned Magistrate has submitted 


an explanation, whieh does not sedm to 
me to be at all satiSfaefcory. Where aj 
rule of law is absolute in terms the said 
rule has got to be observed and duly 
given effect to, and it is no province of al 
Magistrate to deviate from the said rulej 
upon any grounds of expediency. Fur- 
ther, it does not appear that, when 
Lutbur made the application under S. 
526 (8), he was doing so on behalf of 
himself and the other three other co- 
accused. The Magistrate might well 
have asked the other three accused per- 
sons at tho time as to whether they too 
wanted to avail themselves of the ad- 
journraeut to make an application to 
the High Court jointly with Luttur 
or severally on their individual 
account. This was not done. In re- 
fusing tlie applications, dated 17th 
and 18th May 1929, the Magistrate has| 
acted in contravention of an absolute 
and imperative enactment. The pro- 
gress of the caso in his Court between 
17th May 1929, and the date, when the 
application of Balai was finally rejected 
by the High Court, was illegal, rand not! 
a mere irregularity cured by 537, 
Criminal P, 0, 

I accept tho recommendation of thtj 
learned Additional Sessions Judge, sot 
aside the conviction and sentence of the 
applicants and direct a retrial. Tlio 
witnesses examined between 17tii May 
1929, and the date, wlien the final order 
was passed by this Court, on the appli- 
cation of fjiittur, should bo recalled, and- 
an opportunity afforded to the accused 
persons to cross-examine them. Bet it 
bo distinctly understood that no as per - 
.sion is cast upon tlio trying Magistrate 
in any shape or form. There can ho no 
doubt tliab tho said Magistrate will deal 
with the caso fairly and justly. In 
view of all tho circumstances of tho 
case. I do not think that 1 should make 
an order of transfer of this case from 
the Court of Mr. Baqar Hussain to that 
of any other Magistrate. Let the papers* 
be returned. 

V.B./n.K, Order accordingly. 


(1) A. 1. B. 1924 All. 6S3. 
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1930 Cr. Cases 377 

(Calcutta) 

Bankin. 0. J. 

Ismail Biswas and others— KtonseA — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1189 of 1929, De- 
cided on 3rd December 1929. 

(a) Penal Code, S. 430 — Offence under 
S. 430 U grave form of mischief as defined 
in S. 425 and elements of S. 425 must be 
proved. 

Ofienco under S. 430 is particularly a grave 
form of the offence of committing miechief as 
defined in S. 425. It is uecsssrir} to prove in 
such cas'^8 thj •elomonts that co..stitut 0 mis- 
chief under S. 425. No doubt a person who 
takes water from a tank cauecs loss but it 
should be shown that whether he has caused 
a diminution of the supply of water for agri- 
cultural purposes. “ [P 377 C 2] 

(b) Evidence — Sufficiency of — Evidence 
that person has occupation of lands and 
that he lakes water from tank to irrigate it 
is good evidence of fact that he has right to 
do so — Easement. 

The evidence that a parson has the occupa- 
tion of lands and that ho has been taking 
water to irrigate his lands through a channel 
from a tank is good evidence that he has some 
right to do so. This is not one of those * things 
that can be concealed. The fact of enjoyment 
of such a right is some evidence of the right 
itself. [P 1:77 G 2] 

Birestvar Bagcli — for Petitioners. 

Mrityunjoij Chatter jee and Gopal 
Chunder Mookerjee — for tbo Crown, 

Judgment. — In tins case the peti- 
tioners have been convicted of an of- 
fence under S. 430, I, P. C., that is, of 
committing mischief by doing an act 
which caused or which they knew to be 
likely to cause a diminution of the 
supply of water for agricultural pur- 
X)oses. ’ This olTenco is perhaps a parti- 
cularly grave form of the offence of 
committing miscliief which is defined in 
S. 425: 

“Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful loss or 
damage to the public or to any person, causes 
the destruction of any property or any such 
change in any property or in the situation 
thereof as destroys or diminishes its value or 
utility, orafTocts it injuriously.” 

Now it appears that the tank in ques- 
tion is in the middle of tw^o others. It 
appears that the complainant has a 
channel from which he has been getting 
the water of the tank in question to 
' irrigate his lands. Theafinding of the 
Courts below is that the petitioners have 
cut a new channel in another part of 
1930 Cr. 0. 48 
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the tank and they have been taking 
water to their own lands across a cer- 
tain road. 

At the hearing of the case, it was ne-, 
cessary, first of all, to prove the ele I 
ments that constituted “mischief’’ underl 
8. 425, 1. P. C. and that involved show- 
ing that the petitioners know that they 
were likely to cause wrongful loss qi'- 
damage to the public or to any person. 
The first question is whether this con- 
viction should be set aside on the ground 
either that it is not shown that this 
question of w*rongful loss or damage is 
made out or tliat it is shown that thei 
question lias been wrongfully dealt with 
by either of the Courts below. It ap-j 
pears to me that, if the evidence is that: 
a person has the occupation of lands and! 
has been taking water to irrigate hisj 
lands through a channel from this tank, 
that is pretty good evidence that he has 
some right so to do. This is not one of 
those things that can he concealed or 
that can be done behind the hack of 
people so that no body in the neighbour- 
hood can possibly get to know of it. It 
is done openly and on the face of it, it 
appears to me that the fact of enjoy- 
ment of such a right as that is some evi- 
dence cf the right itself. Now, when 
the case came before the District Magis- 
trate it is complained that he did not 
deal sufficiently with this matter. I am 
bound to say, as I read the grounds of 
appeal before him, that I see no indica- 
tion that the accused persons on that 
appeal were suggesting to him that the 
complainant did not have the right to 
take water from the tank to irrigate tho 
lands It ajipears to me that what was 
then complained of was the finding of the 
Magistrate to the effect that the com- 
plainant was in possession of it. The 
Magistrate says that that is so. In tho 
notice of appeal to the District Magis- 
trate it is said that it was never admit- 
ted that the three tanks were in the pos- 
sion of the complainant; but the ques- 
tion which was before the Court and 
about which the witnesses spoke was 
about tho right to take water. That sug- 
gests that the mistake of the Magistrate 
was that he thought that the ac- 
cused admitted tho right to possession of 
the tank whereas he only admitted the 
right to take water. In my judgment 
there was no occasion at all on the part^ 
of the District Magistrate, on the case 
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coming before him, to deal expressly or 
fully with this question whether or not 
the complainant was a person who had 
a right to take water, so that even as- 
suming that the accused had no right it 
was shown sutliciently that the com- 
plainant was a proper person to be 
heard to complain. In the same way, it 
seems to me that it was entirely nuga- 
tory and idle to ask, in the circum- 
stances of this case, for a finding from 
the District Magistrate in terms follow- 
ing the language of S. 430, I. P. C. No 
doubt a person who takes water is caus- 
ing loss and here one has to show whe- 
ther he has caused a diminution of the 
supply of water for agricultural pur- 
poses, In my opinion, the facts in this 
case and the case which came before the 
District Magistrate render it entirely 
trivial to complain that it is not shown 
that the amount of water taken dimi- 
nished the supply of the complainant’s 
water. It has been pointed out to me 
thali there is paragraph 'in the grounds 
of appeal which says that it is not 
shown how much water the accused 
people took. That is a paragraph' which 
is criticizing the passage in the judg- 
ment of the trial Judge where he said 
that these accused had only got a 
little bit of land and that it was entirely 
unnecessary for them to got water from 
this tank. These two criticizms to my 
mind come to nothing. 

It has been complained very much 
that the Magistrate took a wrong 
view in saying that the question before 
him was not a question of title and that 
the question of possession of the tank 
was not of primary importance. Of 
course, if a case was made to the effect 
that, though ho had been out of posses- 
sion one of the accuse! had his title to 
the tank, the Magistrate could not find 
wrongful loss until he dealt with that 
claim of title. The claim of title in the 
part of the accused in such a case has 
to be dealt with. In this case, what 
was said is that the tank* belonged to an- 
other mouza altogether, it belonged to an- 
other landlord altogether and that these 
people who were tenants of that land* 
lord had acquired a right of easement 
by continued user. In this particular 
case, it was not necessary to investigate 
questions of the documentary title very 
far because on the facts of the case the 
Comrts were both satisfied that the ac- 


cused people had cut a new channel And 
the accused themselves, among other 
things, made a case which rendered their 
position very difficult as regards this 
matter because as is pointed out they 
called witnesses to show that the second 
channel had existed for a number of 
years and that the accused had been in 
the habit of irrigating their lands by 
means of it. 

One version was that the channel ran 
beside the bund of the tank but did not 
cross the road, another was that it 
crossed tho road, and anotfier was that 
there was no channel to cut across the 
road but that water overflowed. The 
Courts below have found that this story 
of there having been a channel there be- 
fore is entirely untrue and that entirely 
negatives any question of easement right 
in the accused persons. A case was re- 
ferred to in which it was pointed out 
that certain tenants wore prosecuting 
thoir landlord for interfering with the 
tenant’s right to water for agricultural 
purposes. In that case, if the facts are 
looked into, the tank in question was 
admitted to belong to the landlord, the 
water was admittedly the landlord’s and 
the landlord had admittedly the right 
to settle the fishery right; and the ten- 
ants were prosecuting the landlord, 
therefore, for doing something with the 
landlord’s own water; and, in order to 
show that there was any right in them 
to complain, they had to establish that 
they had right of easement in what was 
prima facie tho landlord’s. In that case 
it turned out that the claim of the ten- 
ants to make good their right to take 
water raised difficult questions and 'this 
Court pointed out the these questions 
were of a character difficult to deter- 
mine in a mere police Court. That is 
not this case. That decision is not to 
be read as wiping S. 430 out of the 
Penal Code altogether. This is a case 
where somebody who made a claim to 
an easement which is found to be false 
was taking water from somebody else’s 
tank. In my judgment, the complainant 
has shown to have a perfectly good 
right to complain if he has shown that 
he has been openly in enjoyment of the 
water of that tank. In my opinion, in 
this case there is no force in the iubmis- 
sion of these accused before the District 
Magistrate that the complainant had no 
right to take water from the tank. In 
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these circumstances, 1 think that the 
Buie must be discharged. 

B.M./e.K. Buie discharged. 
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Graham and Lort-Williams, JJ. 
Supdt, and Bemembrancer of Legal 
Affairs^ Bengal — Appellant. 

V. 

Bhajoo Majhi — Accused — Respondent. 
Grimiaal Govt. Appeal No. 1 of 1929, 
Decided on 2nd September 1929, against 
order of Sess. Judge, Maklah. 

(a) Criminal P. C.. S. 274 (2) -Objection 
as to jury railed for firit lime in appeal 
against acquittal cannot be entertained. 

An objection as to the constitution of the 
jury raised for the first time at the hearing of 
an appeal against acquittal cannot be enter- 
tained. [P 379 0 2] 

aje (b) Evidence Act, S. 27— Out of itate- 
ment containing confession only such por- 
tion as leads to discovery is admissible. 

Per OtHihnm, S. 27 being a proviso to the 
preceding sections must be strictly construed 
and any relaxation must be sparingly allowed, 
care being exercised to sea that the purpose aud 
object of Ss. 25 and 2(5 are not rendered nuga- 
tory by any lax interpretation. [P 380 C IJ 
A stafcfment made by an accused while in 
police custody which contains a confession of 
guilt and also supplies information in conse- 
quence of which a discovery is made is not ad- 
missible in its entirety under S. 27, but^ only 
so niuch of it is admissible as relates distinctly 
or immediately to the discovery. [P 380 C IJ 
Per hori-WilliamSf J, — S. 27 is not a proviso 
to either S. 24 or S. 25. It follows that some 
restricted or limited meaning narrower than 
the natural meaning must bo attached to the 
words in S. 27. [P 390 C 2] 

The practice in England now is and doubt- 
less was at the time when the Evidence Act 
was passed to allow to be stated in evidence 
that in consequence of information received 
from the prisoner certain facts had been dis- 
covered, thus to the extent of fixing the pri- 
soner with knowledge. To this extent evi- 
dence under S. 27 may be given. [P 382 0 1] 

D. N. Bhattacharyya — for Appellant. 
A. K. Dhar — for Eespondent. 

Graham, J.—This is an appeal by 
the Superintendent and Bemembrancer 
of Legal Affairs, Bengal against the ver- 
dict of the jury and order of acquittal 
passed thereon by the Sessions Judge of 
Malda on a charge under S. 302, 1. P. G. 

The case for the prosecution was that 
the aoonsed Bhajoo Mafhi murdered 
one Baneswar on the night of 25th 
February 1928, the motive for the crime 
being alleged to be a log e intrigue bet- 
ween the accused and the deceased’s 
wife Munia. 


The jury brought in a unanimous ver- 
dict of not guilty and the learned Judge 
accepting it acquitted the accused. 

In support of the appeal against that 
order two main grounds have hoenj 
urged, firstly, that the jury was not con- 
stituted according to law, as there were 
only seven jurors instead of nine as 
required by S. 326 (l) read with the 
proviso to S. 274 (2). Criminal P. C. 
This ground lias not as a matter of facti 
been taken in the petition of appeal and 
was only put forward at the 11th hour. 
We do not think, therefore, that it oughtj 
at so late a stage so be entertained. 
It appears moreover that no objection 
of any kind wa,9 raised at the trial, nor 
has any allegation been made that the 
accused were prejudicad in any way. 

This ground accordingly fails and 
must be disallowed. The second ground 
urged on behalf of the appellant is that 
the learned Sessions Judge erred in re- 
jecting evidence as to certain statements 
and conduct of the accused in pointing 
out places at which discoveries of im- 
portance were made as a consequence 
of the information given by him. These 
statements are referred to in para. 8 of 
the petition of appeal, and the question 
which arises in connexion with them is, 
whether they should have been allowed 
to go in evidence in their entirety, that 
is to say, including the admissions said 
to have been made by the accused that 
ho had killed the deceased and had 
thrown his body into the river, or whe- 
ther only so much of the information 
given by the accused as related to the 
actual discovery of the blood stains near 
the tree and the articles of clothing in 
the river was admissible. 

The answer depends upon the con- 
struction to be pub on S. 27, Evidence 
Act. That section is in the nature of a 
proviso to the proceeding S. 26. S, 26 
reads as follows : 

“ No confession made by any person whilst 
ho is in the custody of a police ofideer, unless 
it be made in tbe immediate presence oi a 
Magistrate, shall be proved as against such 
person," 

Section 27 goes on to say : 

" Provided that, when any fact is deposed to 
as discovered in consequence of information 
received from a person accused of any ofianoe, 
in the custody of a police officer, so much q£ 
such information, whether it amounts to a 
confession or not, as relates distinctly to iht> 
fact thereby discovered, may be proved**' 
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The precise meaning to be attached 
io S. 27 is not altogether free from diffi- 
culty, and it is possible to interpret it 
as allowing even a confession of guilt to 
go in provided it has led to discovery. 
On tlie other hand it may be read as 
meaning no more than that the facts 
discovered may be proved excluding the 
agtual confession. So far as this Court 
is concerned the more restricted inter- 
pretation has been given to the section, 
land it appears to be well settled that 
only so much of the information can be 
allowed to go in as relates distinctly or 
immediately to discovery. That seems 
|to be the correct view of the sectiom 
The language bears that interpretation, 
and I do not think it can ever have 
been the intention of the legislature to 
admit statements containing an actual 
confession of the crime. A distinction 
is apparently drawn between that part 
;of the information which leads directly 
to discovery of material facts, and that 
pai't of it which cannot in itself be held 
to lead to any discovery, the principle 
underlying the distinction being that 
^discovery affords some guarantee of the 
truth of a portion of the statement, but 
not necessarily of the whole. If that 
portion of the statement or information 
which contains a confession of the com- 
mission of the crime, were admitted 
there would be a great temptation for 
the police to drag in statements of this 
nature. It has been held over and over 
again that the prohibition contained in 
Ss. 25 and 26, Evidence Act against 
false and fabricated confessions must be 
strictly applied. S. 27 being a proviso 
to the two preceding sections must be 
strictly construed and any relaxation 
must be sparingly allowed, care being 
exercised to sea that the purpose and 
object of Ss. 25 and 26 and the safe- 
guard provided in S. 27 are not ren- 
dered nugatory by any lax interpretation. 

Section 27, it is true, says " whether 
it amounts to a confession or not '*and 
it jmay be argued that these words fa- 
vour the wider interpretation. But in 
using tiiesc words the legislature had, 
as I think, in mind the meaning of the 
word confession, viz. : 

** an admission made at any time by a parson 
charged with a crime, stating or suggesting 
the. inference that he committed the crime,” 

and it means, therefore, no more than 
this that so much of the information as 


leads to discovery may be proved, even 
if the facts discovefed lead to an in- 
ference of guilt. For statements of 
this kind obviously do suggest a very 
strong inference of guilt although taken 
by themselves they would fall short of 
proof. 

In my judgment the Sessions Judge 
was right in adopting the restricted 
view of S. 27. This ground, therefore, 
also fails. The appeal is dismissed and 
the accused if in custody will be re- 
leased. 

Lort-Williams, J — There is a school 
of legal thought in India which holds 
that in construing Acts of the Indian 
legislature, the natural meaning of the 
sections should be given effect to regard- 
less of previous decisions, and especially 
of decisions other than those of Indian 
Courts. The Evidence Act in general 
and S. 27 in particular are examples 
which in my opinion, indicate tbe fal- 
sity of this point of view. 

If their natural meaning were given 
to the words of S. 27 regardless of 
of their parentage and history.*. I am 
satisfied that the result would be con- 
trary to the intention of the legisla- 
ture. It w’ould be so wide as to render 
S. 26 practically useless. “ Relates to ” 
means ordinarily, “ is connected with 
or “ has raferenco to while “ dis- 
tinctly means “ clearly or ‘ defi* 
nitely ” or “ positively ** or “ undeni- 
ably ” or “ undoubtedly ** (see the Ox- 
ford Dictionary.) If, therefore, so much 
of the information as is clearly connec- 
ted with, or has reference to, the fact 
thereby discovered, is admissible under 
S. 27, it is difficult to see where the line 
can be drawn. The presence of S. 26 to 
which S. 27 is only a proviso, shows 
that this conclusion cannot have been 
intended. I agree with Mahmood, J., 
in his most learned interesting judg-| 
ment in Queen Empre^fi v. Bahulal (lj,| 
at p. 520 that 8. 27 is not a proviso toj 
either S. 24 or 8 25. It follows that 
some restricted or limited meaning, nar-l 
rower than the natural meaning must 
be attached to these words. 

The Evidence Act, as stated by Sir 
James Fitzjames Stephen in his intro- 
duction, is little more than an attempt 
to reduce the English Law of Evidence 
to the form of eJ^^)re8H propo^^itions ar- 
(1) g“ Ari.“Yo9==(ib84rAr^ 

IF.B.). 
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Tanged in their natural order with some 
modihcations rendered necessary by the 
peculiar circumstances of India. 

The English Law of Evidence con- 
fiists mostly of negative rules declaring 
what is not evidence. It is almost 
wholly judge-made law, formed by 
degrees, to meet the exigencies of parti- 
cular cases and comparatively of very 
modern date, to which have been ad- 
ded the glosses which successive text- 
book writers have put upon the deci- 
sions cf the Judges. The Evidence Act, 
as stated by Woodroffe, was drawn up 
chiefly from Taylor on Evidence, and ho 
based his treatise largely on the work 
of former authors. S. 27 was an at- 
tempt to apply the English Law of Evi- 
dence about information unduly ob- 
tained from a prisoner to information 
given by an accused while in the custody 
of a police officer and is merely a para- 
phrase of Taylor's, para. 902 (see the 
Edn. 11, p. G14). The words “ relates 
distinctly', are taken directly from 
that source. And reference to the de- 
cision upon which his paragraph is based 
B, v. Butcher ^postea (2) shows that the 
words were his own invention, or that 
of a previous author, and are not to be 
found*in the decision itself. 

It is necessary, therefoi'e, to ascertain 
what meaning Taylor himself attached 
to these words. Para. 902 reads as 
follows: 

“When, in conscqueuca of information un- 
duly obtained from the prison-^r, the property 
stolen, or the instrum'^iit of the crime, or the 
body of the parson murdered, or any other 
• material fact, has been discovered, proof is 
admissible that such discovery was made con- 
formably with the inform ition so obtained. 
The prisoner’s statement as to his knowledge 
of the place where the property or other article 
was to be found, being thus confirmed by the 
fact, is shown to be tnio, and not to have been 
fabricated io oonsegucnce of any inducement. 
It is, therofofo, competent to prove chat the 
prisoner stated that the thing would be found 
by searching a particular place, and that it 
was accordingly so found; but it would not, in 
such a case of a confession improperly ob- 
tained, be competent to inquire whether be 
confessed that be bad concealed it there. So 
much of the confession as relates distinctly to 
the fact discovered by it may be given in evi- 
dence, as this part at least of the statement 
cannot have been false.” 

The cruoia.1 words are in the last line. 
Only that part of the statement which 
cannot have been false if admissible. 
Eor example that the prisoner stated 

12) [179811“ L^hV a 07255'. 


that ^ the thing would be found by 
searching in a particular place and that 
it was accordingly so found but not 
that he confessed that he concealed it 
there. 

Th^ difficulty of applying these Eng- 
lish rules about information unduly 
obtained, and their unsuitability, to 
the Indian situation where information 
is given by an accused while in the 
custody of a police officer is manifest. 
Under the English rule it is assumed 
that the prisoner has confessed, but 
that his confession must be excluded 
because being obtained improperly* it 
m*ay be false. His admission, however, 
of knowledge about the whereabouts of 
the thing cannot be false, because it is 
discovered subsequently in the place 
indicated by him. But the position in 
India is that confessions to or while in 
the custody of a police officer are ex- 
cluded because if alleged to have been 
made to tlie police officer, they may 
have been invented by him and if made 
to others while in the custody of a 
police officer, they may have been in- 
duced by him and may be false. In 
neither case is the discovery of the 
thing any giuantee that the accused had 
knowledge of its whereabouts. 

Phipson (Edn. 6, p. 270), states that 
facts disclosed in consequence of inad- 
missible confessions are receivable if 
relevant and where property has been 
discovered or delivered up in this way 
so much of the confession as “strictly 
relates’* thereto will be admissible, for 
these portions at least cannot be untrue, 
but independent ‘ statements not quali- 
fying or explaining the fact though 
made at the same time will be rejected. 
It will be observed that his statement 
of the rule is much narrower than that 
of Taylor, being restricted to property 
which has been discovered or delivered 
up, nor does he use Taylor’s word “dis- 
tinctly** but the word “strictly’* which 
is the word used in the reporter’s note ^ 
of the case of B. v. Biitcler (2) tried at " 
Maidstone Summer Assizes in 1798, 
which is the main authority relied 
upon by both Taylor and Phipson. 

Phipson moreover states that the 
earlier rule admitted the facts but ex- 
cluded the accompanying statements 
B. v. W arioicUshall (3), and the re- 
porter in the note above referred to, 
(Si [1783] 1 Ijeach. 263. ~~ 
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goes on bo quote Mr. East 2, C. L. 668, 

as saying: * 

it seems that this opinion namely the 
opinion expressed in the note to H. v. Bittcher 
(2) must bo taken with some grains of al- 
lowance, for even in such case the most that 
ifi proper to be left with the jury is the fact of 
the witness having been directed by the pri- 
soner where to find the goods and his having 
found them accordingly, bat not the acknow- 
"ledgment of the prisoner having stolen or put 
them there which is to bo collected or not from 
all circumstances of the case and this is now 
the more common practice.'’ 

And Taylor in a note to para. 902 says 
that Ld, Eldon laid down the rule 
somewhat more strictly saying in 
'Bfiirvcus case (4), that v;here the know- 
ledge of any fact was obtained frorn a 
prisoner, under such a promise as ex- 
cluded the confession from being given 
in evidence, ho should direct an acquit- 
tal, unless the fact proved, would itself 
have been sufLicient to warrant a con- 
viction without any confession leading 
to it. 

"Whether or not the rule laid down by 
the Judges at one period was as wide as 
18 suggested in Leach's note upon 72. v. 
Butcher seems to mo very doubtful and 
the evidence on this point is extremely, 
meager, see especially: 22. v. (?n//cn(6), 
where the Judges were divided It,v,Jon€S 
|(6), 22. V, Mosey (7). I am satisfied from 
personal experience that it has not been 
the practice so to apply it in England 
.during the last quarter of a century, 
and 1 do not believe it to he the law in 
England today. In my opinion Ld. 
Eldan*s view is the correct one. How- 
ever, I have no doubt that the practice 
in England now is, and doubtless was 
at the time when the Evidence Act, was 
passed, to allow to be stated in evi- 
jdence that in consequence of informa- 
jtion received from the prisoner, certain 
facts had been discovered, thus to that 
[extent fixing the prisoner with know- 
jledge. 

I And •to this extent, I am satisfied 
jthat such evidence may be given under 
S. 27. 

This was the view taken by the 
learned Sessions Judge, and I am of 
opinion that he was right in excluding 
the remaining part of the statement of 
the accused, which ^he Grown has 
urged should have b^en admitted, apart 
(ir'USOOJ ' 2 fast. ?5Sr ' 

(5) UB0')J R. &B. 151. 

(6) [1809] R. & R. 162. 

(7) [1784] 1 Leach. 265. 


altogether from the wider question 
which I have been i^discussing, I do not 
consider that the facts discovered in 
this case were discovered in conse- 
quence of the prisoner's alleged state- 
ment that be felled the deceased, and 
threw his body into th© river, but in 
consequence of the prisoner taking the 
witnesses to the spots referred to in the 
evidence and pointing out to them the 
marks in the grass and the clothing of 
the dead man. On the second point 
taken by the prosecution, I do not think 
that this Court ought to listen to any 
argument by the Crown against an 
acquittal, which is based on a technical 
objection about the constitution of the 
jury. Especially in view of the fact 
that no objection was raised at the 
trial, and that this point was not even 
included among the grounds of appeal 
but was raised for the first time at the 
hearing. 

For these reasons, I am of opinion 
that this appeal should he dismissed. 

B.M./r.K. Appeal dismissed, 

1930 Cr. Cases 38^ 

(Calcutta) 

Mukebjt, J. 

Dhanou and others — Accused-Peti- 
tioners. 

V, 

J^Twperor— 'Opposite Party. 

Criminal Bevn. No. 400 of 1929, De- 
cided on 16th May 1929, against order 
of Sess. Judge, Tipporah, D/- 21st Feb- 
ruary 1929. 

Criminal P. C., S. 107 — Several pcr*ona 
bound over to keep peace — Individual find- • 
ing showing reason for each person’s liabi- 
lity is necessary. 

Whore in a case under S. 107 several p^'rsons 
are bound over to keep the poaee there must be 
individual finding showing how each person 
against whom order is road© deserves to bo so 
treated. The mere fact that the persons were 
followers of one party or other will not justify 
making an order in lump against the whole 
body of men. [P 883 C 1] 

Surajit Chandra Lahiri for Nurul 
Huq — for Petitioners. 

Order.— The defect that is noticeable 
in the judgment of the learned Sessions 
Judge is that he has not dealt with the 
evidence wTiiich would justify the order 
as against each of the 14 accused per- 
sons who were the appellants before 
him, separately and individually* Thia 
defect would not have beea. of much 
materiality if the inquiring Magistrate 
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had done so in passing the order that 
he did. That officei^ it appears, consi- 
Idered it sufficient to find that all the 
laociised belong to a party known as 
Rahioauddin's party" or “Abani Babn's 
party" Rahimuddin being the immedi- 
|ate leader, Abani Babu the guiding or 
controlling authority and the remaining 
accused persons being Abani Babu’sten- 
lants and adherents. Considerations 
such as these are not sufficient for mak- 
ing an order in a lump against a body 
of men. Facts and figures have to be 
given showing how each person, against 
jwhom the order is to be made, deserves 
jto be so treated. 

The Rule is made absolute, and the 
judgment of the learned Sessions Judge 
being set aside it is ordered that the 
petitioners appeal be reheard by the 
Additional Sessions Judge. 

v.u./li.K. Rule made absoliUe, 
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Rankin, C. J. and Patterson, J. 

Pear If Mohan Saha — Accused — Peti- 
tioner. • 

V. 

llarendra Nath Roy — Conaplainant — 
Opposite Party. 

Criminal Revn. No. 832 of 1929, Deci- 
ded on oth September 1929, from an 
order of Dy. Magistrate Naraingung, D/- 
30tli April 1929. 

Bengal Food Adulteration Act (1919) 
S. 6 (1) -Both owner and servant selling 
•come under S. 6 (1). 

Sectioa 6 (l) applitifl, not only to master or 
owner of tha adult tratecl articlo sold, but also 
, th‘ servant or agent who sells such article : 
Brnion y,Fontf flrt!)2) 66 L. J. 049 and Hotchin 
V. lliudmarfth, (189J) 2 Q, B. IBl, Ref, 

[P S84 C 2] 

Siiresh Chajidra Taluqdar and Syama 
Prosanna Deb-^lov Petitioner. 

Birbuman Dutta’-ior Opposite Party. 

Rankin, C. J. — The accused in this 
case has been convicted of an offence 
under Cl. (L), S. 6, Bengal Food Adulter- 
ation Act 1919. The offence charged 
was committed on 25th January 1929 and 
^^onsisted in the accused having sold to 
a Health Officer a quantity of mustard 
oil which was not derived .exclusively 
from mustard seed. The accused has 
been fined Rs. 150 and ordered to under- 
go two months' simple imprisonment in 
default of payment. • 

This rule was issued on the grounds 
that 01. 1, S. 6, Bengal Food Adultera- 


tion Act does not apply to the facts of 
the case, , and that S. 6, makes the 
master or owner of the article sold guilty 
of an offence but not the servant. 

/ It is clear that the sale was made by 
the accused in his capacity of servant of 
a certain firm which used the name of 
one Josada Lai Roy Ohowdhury. Josada 
Lai is dead, but there is no question* 
that the accused sold the mustard oil 
as a servant of the proprietors of the 
said firm and that he is a servant and 
not a partner therein. 

The Act in question applies to the 
province of Bengal outside Calcutta and 
it Is in the power of the local Govern- 
ment to extend any of the sections of 
the Act to any local area outside Cal- 
cutta. The prosecution in this case was 
sanctioned by the Chairman of the 
Municipality of Naraingunge. So far as 
Calcutta itself is concerned, the provi- 
sions against the adulteration of food 
were contained in S. 405, Municipal 
Act of 1899, and in the Calcutta Muni- 
cipal Act of 1923, S. 407 contains similar 
provisions to those which we are now 
concerned with in the Act of 1919. 

The contention of the accused is that 
the opening words of the first clause of 
S. 6 of the Act of 1919 are designed to 
constitute the sale of mustard oil in con- 
travention of the provisions of the sec- 
tion, an offence on the part of the mas- 
ter or principal on whose behalf the 
sale is made, but that the servant or 
other person selling on behalf of the 
principal is not guilty of an offence by 
reason of his act. He contends that 
this section is not to be construed in the 
light of the interpretation put by 
English decisions upon similar, but 
somewhat different, words in 8. 6 of the 
sale of Food and Drugs Act 1875 (38 and 
39 Vic. Cap. 63), but is to be arrived at 
by the Court upon a consideration of 
the terms of the Bengal Act by them- 
selves. The material words are as fol- 
lows : 

** No person shall directly or indirectly 
himself or by any other person on his behalf 
sell, expose for sale or manufacture or store for 
sale any of the following articles etc.*’ 

The accused's contention is that the 
phrase “himself or by any other person 
on his behalf" points to a principal who 
may eiirher sell at his own hand and on 
bis own aooount or by some oth^r 
son on his behalf. This, it is sai^ is 
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forced by the use of the word “vendor” 
in Cl, (3) of the section. 

On the other hand, it is contended for 
the prosecution that the words “direct- 
ly or indirectly, himself or by any other 
person on his behalf” cannot and are not 
intended to cut down the effect of the 
words “no person shall sell;’* that the 
Acts which are made offences by the sec- 
tion are physical acts ; that the ques- 
tion of the party who is responsible as a 
matter of contract to the purchaser is 
irrelevant ; that the servaqt in such a 
case as the present is a person who does 
the prohibited act himself, and that the 
effect of the words in a case like the 
present is to make both the servant aqd 
the master • liable as offenders against 
the section. In other words tfio conten- 
tion of the prosecution is tliat tho words 
to which I have referred elaborate and 
emphasize tho prohibition against cer- 
tain classes of acts being done at all, 
and declare explicitly the meaning 
which in Brown v. Foot (1892) 66 L. T. 
649 ; 17 Cox, C. C, and Ilntchin v. 
Hindmarsh (1899) 2 Q- B, 181 was put 
upon the words “no person shall sell” in 
S. 6 of the sale of Food and Drugs Act 
of 1875. 

No doubt only a master or principal 
is a person who has a choice of selling 
himself or by any other person on his 
behalf, and the contention of the de- 
fence, as the Magistrate has in case 
observed, at first sight looks like a sound 
view. It is also true that in Hotchin’s 
case T. W, Chittj' arguing for t\w prosfi- 
cution said : 

** possibly if the Statute userl the term 
“vendor” that might have u?ri construed 
strictly as meaning the person wtr» has the 
property in the artieJe.” 

Ordinarily one would not refer to a 
person as “himself selling” except in a 
case in which selling by a servant or 
agent was contemplated as a thing to be 
negatived. 

The Magistrate has argued, on general 
•principles, that the legislature to effect 
its purpose must have intended by the 
words now under consideration to make 
the act of the servant as offence, because 
the provisions of the law as to abet- 
ment would be insufficient to enable the 
purpose of the preven^tion of adultera- 
tion to be effectively attained. This 
line of reasoning is certainly precari- 
ous. No doubt a desire to prevent the 


sale of adulterated articles may bb at- 
tributed to the legislature, but it is a 
question of the correct meaning of the 
words used by the legislature, whether 
it has thought fit to bring a servant 
within their scope. It is by no means 
inconceivable that an Indian legislature 
might consider it unfair or inadvisable 
to penalize the servant, and it is no part 
of the duty of the Court to go beyond 
the immediate meaning of the words in 
question. 

In my opinion tho real question 
for determination is whether or not- 
there is sufficient in the words of 
the section to show that it is directed 
against the phj^sical acts of selling, ex- 
posing for saIo etc. If so, thou, as Cole- 
ridge, C. J. said in Ilotohins case : 

“ A p^irson who takes the article ia his hand 
and performs the physical net of transfering 
tho lulnltorit.od thing to the purchaser is a 
person \sho sella within this section/’ 

As usol in an Indian statute, I do not 
think that the word “vendor” throws 
any light upon this question, as it is 
common to speak of petty traders or 
hawkers as vendors. 

The present case is one in which the 
Health Officer exercised his powers 
under the Cl. 3, S. 10, which sayg that 

“ any person in possession or exposing tli i 
same for sale shall be bound to sell such qiian- 
tity” 

Clause. 1, S. 11 speaks of the seller 
or agent selling the article.” It 
appears to mo, therefore, that the agent 
or servant is within tho prohibition of 
tho words “no person shall sell.” The 
legislature is not necessarily contemida- 
ting a person who has a choice to soli at; 
his own hand or by anv other portion on 
his behalf, It is coucornod to make the 
act of selling an act which is imputable 
both to the person with whose liand it, 
is committed and to any other person, | 
if sucli there be, on whoso behalf it isi 
committed. Precisely similar language! 
will ho found in the Sale of Tea Act 
1922 (12-13 Geo. V. C. 29) and that it isi 
intended to hit tho servant is shown} 
clearly by Cl, 6 of the schedule thereto.j 
The accused in this case is a person whoi 
himself sold and as such was, in my 
opinion, rigfitly convicted* 

The rule must, therefore, be dis- 
charged, 

Patterson, vJ.— I agree. 

v*S, /R.k, E%le discharged^ 
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1930 Cr. Cases 385 

(La||ore) 

Agha Haidar, J. 

Qhulam Hussain — Accused — Appel- 
lant;. 

V. 

Emperor --Opposite Party. 

Criminal Appeal No. 1201 of 1929, 
Decided on 27 January 1930, from order 
of First Class Magistrate, Montgomery, 
D/- 30fch November 1929. 

(a) Evidence Act, S. 118— Child of tender 
year# unable to give relevant information 
about offence under S 376, I P. C , should 
not be eKamined — Criminal trial — Penal 
Code S. 376. 

Whero fcho Court ig of opinion that tho child 
upon whom an offonoi undir S. 370, I. P. C. 
is commitfiai is unable to give relevant in* 
formation in the rnitter by reason of bender 
years and oonsv'jquent immituriby of judgment, 
it should Qote>ca*niu3 the child at all: 38 All, 
40, FollAl Cal 400, not foil IP 385 C 2] 

(b) Evidence Act. S. 6— Unless offence 
under S ^76, I.' P. C. and statement by girl 
of occurrence to Her father form res gestae, 
much value cannot be attached to the state- 
ment even if it be admissible. 

In absencd of definite atil reliable evidence 
that the outrage upon a girl in an oQence 
under '^.^70, 1. P. C and her statement of 
the occuran03 to her father constitute together 
res- gestae much value cannot be attached to 
the statement even if it is held to be admis- 
sible. [P 386 0 1] 

Mohammad Munir — for Appellant. 

Chandra Datta for Gmd, Advocate — 
for the Crown. 

Judgment. — The appellant, Ghulam 
Hussain, has been convicted of an of- 
fence under S, 376, I. P. C. by a Magis- 
trate of the First Class exercising powers 
under S. 30, Criminal P. C. and senten- 
ced to a term of seven years’ rigorous 
imprisonment, including three months* 
solitary confinement. He has appealed 
to this Court through his counsel Mr. 
Mohammad Munir. 

The story for the prosecution is that, 
on 17th May 1929 at about noon Mt. 
Nabbo (P. W. 1), daughter of Moham- 
med Khand Pathan, (P. W. 2), aged 
about six years, was playing not very 
far from the Veterinary Hospital at 
Dipalpur when she was lifted and car- 
ried away by the appellant, a young 
man of 18—20 years, to som^e neighbour- 
ing bushes where he raped her. The 
accused was never medically examined. 
Three days after the occurrence Mt, 
Nobbo was examined bjfi a doctor, and 
there can be no doubt that the child 
had been tho victim of ^ diabolical 
1930 Cr. C. 49 & 60 


outrage upon her person. The question 
for determination is whether tho ap- 
pellant was the real culprit 

There is no eye-witness to the actual 
offence. Haq Nawaz (P. W. 5) who 
says that ho saw tho child with the 
appellant, and that her private parts 
were at the time bleeding, is a disre- 
putable witness and has been rightly, 
disbelievod by the trial Magistrate. 
There remains the statement of Mt. 
Nabbo herself. The trial Magistrate 
before examining Mt. Nabbo, did not 
record any proceedings to the effect 
that he had satisfied himself that the 
clpld was sufficiently intellectually de- 
veloped so as to understand the ques- 
tions put to her and convey the re- 
levant information to the Court. If 
the Couit was of opinion that, by rea- 
son of tender years and consequent 
immaturity of judgment, the chili was 
unable to do this, it ought not to have 
examined it at all, vide Emperor v.[ 
Dhani Ram (l). A similar view was ex- 
pressed bv me in Criminal Appeal 648 
of 1926 {decided on Sth October 1926) 
with the concurrence of the learned 
Chief Justice. A somewhat different 
view was taken in a case reported as 
Nafar Sheikh v. Emperor (2), but with 
respect to the learned Judges I would 
prefer to follow the Allahabad case. 
In the absence of any such proceedings 
as were indicated in the Allahabad case 
the value of the statement made before 
the Court by Mt. Nabbo, such as it is, 
is considerably reduced. In the direct 
question put to her she no doubt sug- 
gests. that the appellant forcibly took 
her towards the canal minor and there 
raped her, hut in cross-examination she 
stated she told her father that the ap- 
pellant was not the man when he was 
shown to her at tho thana. In her re- 
examination she said that she was not 
asked at the thana as to who had raped 
her. She was examined as defence 
witness 4 and deposed that she did 
not identify the accused at the thanar 
and that she told the Munshi that he 
was not the man. And in the same 
breath she said that she told him 
(meaning thereby Munshi) that the ac- 
cused was the man who had raped 

(1) [1916] 88 All. 40 = 31 1. 0. 1005 = 10. 

A L J. 1072. 

(2) [1914] 41 Oal. 406r=tft 0. L. J,* 593^ 

I. C. 741=18 0. W.N.U7. 
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her. The trial Magistrate realizsd 
these discrepancies in the statements 
of the girl, but tried to explain 
them away by remarking that the 
questions that wore put to the girl were 
ambiguous and nob at all clear. If 
these questions wore misleading and 
ambiguous it was the duty of the Magis- 
trate bo record them while the girl was 
giving her evideuco. There was no- 
thing to prevent him from putting a 
few questions bo the girl in order to 
get at the trutli. He did not do any- 
thing of the kind. Moreover, when she 
was examined as a defence witness, she 
was not cioss-examined by the Crow’ll 
at all and her divergent statements rj- 
main unexplained. 

The evidence of the two lads, Jawala 
Ram, (P. W. 3) and Ram Lai (P. W. 4), 
is not of much value They simply say 
that at about noon they saw the accused 
carrying the girl. This, I need hardly 
say, is wholly insufficient to prove the 
guilt of the appellant. 

I may also mention that the first in- 
formation report was not made till G-30 
p. m. although the scene of the occur- 
^ rence is only about 500 karams from 
the thana. The father of the girl, 
Muhammad Khan (P. W. 2), had been 
examined on behalf of the prosecution. 
He had not seen the occurrence himself 
and was only informed by his son, 
Nawab, that Mb. Nabbo had been in- 
jured. Nawab, who at peshi time went 
to the well where Mohammad Khan was 
working, informed him that Ghulara 
Hussain accused had taken away Mb. 
Nabbo while she was playing. Her 
further said that on enquiry the girl 
told him that she was taken away and 
raped by “ Ghulam ** and not Qhulam 
Hussain accused. It does not appear 
what w^as the interval of time bet- 
^ween the outrage upon the child and 
|the statement which she is alleged to 
lhavo made to her father. In the ab- 
isence of any definite and reliable evi- 
iclence that the outrage and the state- 
|ment constituted together res jestae 
much value cannot be attached to tliis 
jstatemenb even if it is held tb be ad- 
iraissiblo. Wo do not know what other 
persons had had conversations with the 
girl in the meantime. I gather that 
tlio mother of, the girl is alive and I 
attach very great importance to the fact 
thai she was not produced by the pro- 


secution as a witness. There cannot be 
any doubt whatsoever that the girl, 
when taken to her parent's house, im- 
mediately after the outrage, must have 
^made a clean breast of the whole affair 
to her mother and her evidence as to 
what the child bold her would have 
been of very considerable value. There- 
fore, the case against the appellant re- 
mains doubtful, and I am not satisfied 
in my mind, having regard to the evi- 
dence on the record, that he is the real 
culprit. The result is very unfortunate, 
for a dastardly and brutal crime Ins 
undoubbodly been committed upon the 
person of an innocent child an.1 the 
X^orpetrabor of the crime has nob been 
brought to book. As already stated, 
the case agiinst the accused is nob free 
from doubt and 1, therefore give him 
the bonofib of doubt, set asi le his con- 
viction and senbence3 and order that he 
be set at liberty. 

The police investigation was cloirly 
mismxnaged and tine prosecution does 
not seam bo have be in properly oonluc- 
ted, but this does not concern iqe. 

K.M./u.K. Conviction set aside. 

1910 Cr. Cases 336 

(Lahore) . 

Bhoabway and Tapp, JJ. * 
Emperor 
V. 

Sada Singh and others — Conviobs- 
Rospondenbs. 

Criminal Appeal No. 1012 of 1929, De- 
cided on 6th January 1930, against 
order of Addl. Soss. Judge. Lahore, D/- 
14bh August 1929. 

^ (b) Penal Code, Ss. 114, 109 and 302- 
Sentence to abetters different from that to 
principles is illegal. 

Four .^couqjd wjsre sant up for trial, uqIqc 
S. 3UJ. Two of thim woro oorivi>^V3l unlor 
S. SOi, anrl waro soatetioal to trinsportatio:! 
for lifw. The oMijr two waro fouad guilty of 
ab'it^nout juii wjco founi to b3 p reseat when 
offence WAS committed aulw'ro SMiten'^.od tn 
iraprisoament for sevea y-^ira. 

Ilel'h that the sentence of sev^m yetrs in 
respset of two of the aocusad was illogal. The 
two accused wore to receivj eittrir the 

capital sentuic.) or o.ui of transporation for 
life. [P 337 C 2J 

(b) CriminsJ P. C., S. 439 (1)— Whether 
discretionary power can be exercised when 
sentence is illegal —Quaere. 

It is doubtful whether the dUcrotiouxry 
power un lor 433(1) ctn be f.'xorcisad in a 
case in which •the sentenje is mifcnifostly 
illegal. [P388 01] 

(c) Criminal P. C., S. 439 (4)-Acettsed 
charged under S. 302, convicted under 
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5. 302/109, Penal Code^Hit conviction 
amounts to acquittal sunder S. 302 — Crimi* 
nal-P. C., S. 417. 

Where an accused being charged under S. S02 
is convicted under S. 302/109 his conviction 
under S. 302/109 can be regarded as an acquit- 
tal on fhe charge under 3. 302 and an appeal 
from such acquittal is competent: A. I. i2. 
1928 1\ C. 254, Reh on. [P 388 0 1] 

(d) Penal Code, S. 34 — Several persons 
accused of murder and proved to be present 
at time of commission'of offence are guilty 
under S. 34. 

Where four porsons are accused of having 
committed murder and have been proved to 
have been present at the time of the commis- 
sion of the offence, all of them are guilty. 
Even if two of them lire alleged to have taken 
no active part in the affair, yet they are con- 
strucfcivelv liable on the application of S. 34: 
A. I. H. 1925 P C. 1, Llel on. [P 390 C 1] 

Ahdtil Rashid - for the Crown. 

Dr. Sand Lai— {or Respondents. 
Tapp, J. -The four appellants Sohan 
Singh, Nawab, Sada Singh and Dhara 
Singh, Jilts of Kot Rattan Singh, were 
sent up *for trial under S. 302, 1. P. C., 
for having caused the death of To]a 
Singh on the night of I9bh April at 
about 10 p. m. Sada Singli and Dhara 
Singh are brothers and Solian Singh is 
the son of Sada Singh while Nawah is 
tlioir tenant and the following pedigree- 
table shows the relationship of the first 
three, persons with tlio deceased and 
Kunrfan Singh (P.W. 3), one of the three 
eye- witnesses: 

Budh^Singh. 

Hittau Sitigh. Jowali Singh. 


Paujii Singb. Toja Singh 

I (decoasod.) 

Kundan Singh 
P.W. 3. 


Sadi Singh Dluira Siugh Hxzara Singh 
(accused) (accused. j 

Sohan Singh 
(accused.) 

Three of the assessors were of opinion 
that Sohan Singh and Nawab were guilty 
of a murder while Sada Singh and 
Dhara Singh were innocent and the 
learned Additional Sessions Judge partly 
agreeing with them convicted Sohan 
Singh and Nawab under S. 302, 1. P. 0, 
and for certain reasons fsntenoed each 
to transportation for life. Sada Singh 
and Dhara Singh were found guilty of 
abetment ’of murder under S. 302/109, 


I. P. C,, and each sentenced to seven 
years' rigorous imprisonment. Accord- 
ing to the evidence and the finding of 
of the learned Additional Sessions Judge 
both Sada Singh and Dhara Singh were 
present when the offence was committed 
and in the circumstances S. 114 would 
also apply, but the learned A.dLiitional 
Sessions Judge appears to have com-* 
pletely overlooked the provisions of both! 
Ss. 109 and 114 in the punishment he 
awarded. The sentence is clearly illegal 
as in the absence of any express provi- 
sion, and there is none in the case of| 
murder S. 109 provides the same punish- 
ment for an abetter as for a principle' 
and S. 114 requires that when an abet 
tor is present at the commission of the 
offence abetted by him he is to be 
deemed a principal. The punishment 
provided for murder is either death or! 
transportation for life. One or other of 
these two sentences must be imposed! 
and while this is discretionary there is 
no other alternative. It was not, there-i 
fore, open to the learned Additional! 
Sessions Judge to impose a sentence of 
seven years' rigorous imprisonment in 
the case of Sada Singh and Dhara Singh 
who as abettors pure and simple or as 
principals in the second degree (as found) 
were liable to receive either the capital 
sentence or one of transportation for life. 

The Local Government through the 
Government Advocate has preferred an 
appeal against the acquittal of Sada 
Singh and Dhara Singh on the charge of 
murder and has prayed that in any event 
the illegal sentence of seven years 
should be enhancGsl and the legal sen- 
tence of death or transportation for life 
inflicted. There is also a prayer for tlie 
enhancement of the sentence of trans- 
portation for life in the case of Sohan 
Singh and Nawab to one of death. The 
petition is clearly a combination of an 
appeal and a petition for revision and 
in the circumstances any discussion of 
the contention advanced by Dr. Nand ^ 
Lai, the learned counsel for the convicts 
appellants, that there lias been no acquit- 
tal in the case of Sada Singh and Dhara 
Singh would be of purely academic 
interest. 

If there has been no acquittal then 
under sub S. (l), S. 439, Criminal P. 0. 
wo have full powers to enhance the 
sentence as the restriction imposed by 
sub-S. (4) would not come into o^era* 
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tion. The exercise of this power is 
certainly discretionary but to me it 
seems doubtful wheDher in the present 
[Case where the sentence is manifestly 
lillegal, any such discretion could be 
exercised. The various authorities cited 
by Dr. Nand Lai have no bearing on 
this particuiar aspect of the present case 
I am, however, of opinion that the 
course adopted by the local Government 
in treating the conviction of Sada Singh 
and Dhara Singh under S. 302, 109, as 
an acquittal on the charge of murder 
under S. 302, 1. P. C., is in accordance 
with the decision of their Lordships of 
the Privy Coubcil in Kisan Singh.^, 
Emperor (1), in which it was held that 
a conviction under S. 304, I. P. C., 
was to be regarded as an acquittal on 
the charge of murder which was the 
indictment in that particular case. I 
iwould hold, therefore, that the appeal 
by the Local Government is competent 
|and has been rightly preferred. 

Coming now to the facts, the case for 
the prosecution may be stated as follows: 
There was some ill-feeling between the 
deceased and his three collaterals (appel- 
lants) on account of the latter being in 
possession of a larger share of the 
shamilat land of the village of which 
their common ancestor Budh Singh 
appears to have been the sole proprietor. 

Some 15 or 16 days before the occur- 
rence Sada* Singh had also appropriated 
Teja Singh’s turn of water and accord- 
ing to Kundan Singh (P,W. 3) there 
were daily quarrels between them. On 
the night in question the deceased and 
his tenant Janu (P,W. 2) while on their 
way to their threshing floor stayed to 
watch an acrobatic performance by 
some Natts (acrobats). The appellants 
Sohan Singh and Nawab and Qbulam 
Muhammad (P.W. 4) were also there 
and the former invited the deceased to 
sit beside him on a charpoy. After a 
while the appellants Sohan Singh and 
!Nawab left and later the deceased and 
Janu went on to their threshing floor. 
On the way they were accosted by all 
the four appellants who abused the 
deceased. Sohan Singh and Sada Singh 
were armed with chhavis and Nawab 
and Dhara Singh with dangs, Sohan 
Singh dealt the deceased a blow on the 
hand with his cjibavi while Sada Singh 

(1) A. I. R. (1928) P* 0. 25i=:50 All. 722=55 
I.A. 390. 


struck him on the head. Dhara Singh 
and Nawab used their danges. 

The cries of the deceased and Janu 
were heard by Kundan Singh and Ghu- 
1am Muhammad who both ran in that 
direction and saw the four appellants 
assailing the deceased. On the approach 
of Kundan Singh and Ghulam Muham- 
mad the appellants ran away. 

Teja Singh was placed on a charpoy 
and taken to the Chunian police station 
four miles distant where he himself 
made the first information report at 
2 a. m. on 20th. In this he mentions 
the cause of ill-feelings and the facts as 
set out above. 

Teja Singh was then taken to the dis- 
pensary and the Assistant Surgeon con- 
sidering his condition to be serious sug- 
gested that his statement should be re- 
corded. This was done at 4 a. m. by 
the Naib Tahsildar of Chunian (P.W. 4). 
This is practically a repetibioft of the 
first information report. Despite medi- 
cal treatment Teja Singh died at 5 p. m. 
on 20th and the autopsy disclosed an 
incised wound on the head, a second 
between the ring and middle linger of 
the right hand cutting the palm, a third 
on the left hand cutting all the meta- 
corpal bones except that of the tl^umb, 
a fourth on the right leg cutting a* few 
muscles, tendons and blood vessels and 
a fifth on the right thigh skin deep. 
The right sixth rib was fractured and 
there was a contusion on the right arm. 
Death was due to shock and haemorr- 
hage, principally the latter. 

During the course of the investigation 
two chhavi blades were produced by 
Wallu (P.W. 8), a blacksmith of Majra 
at the instance of Sohan Singh and Na- 
wab who had made them over the Wallu, 
One of these was found to be stained 
with human blood. A dang >vhich had 
been left wMth Chiragh Din (P.W. 10) of 
majra by Nawab at tbe same time was 
also recovered at the instance of these 
two appellants. Sohan Singh and Na- 
wab were not in the village when the 
police arrived and when produced be- 
fore tbe Sub-Inspector be found that tbe 
ohadar of Sohan Singh and the kurta of 
Nawab were blood-stained. Their other 
garments appeared to be new and the 
investigation showed that they bad dis- 
posed of thei/ blood stained clothes at 
Okara by giving them to some beggars. 
A blood-stained cbadar given to him by 
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Nawab was recovered from a beggar 
named Abdulla 18) and a blood- 

stained knrta given to him by Sohan 
Singh from another beggar named Ba- 
hadur (P. \V. 19). All the above four 
^'arments were found to be stained with 
human blood. It is also in evidence 
that when Sohan Singh and Nawab 
made over the chhavi blades to Wallu 
at Majra, they each borrowed a pair of 
shoos from Ida and Maulu of tliat vil- 
lage (P. Ws. 12 and 13) before going on 
to Okara. One shoe identified as be- 
longing to Solian Singh was found at 
the spot. 

The appellants denied all the allega- 
tions made against them and attributed 
their implication to one Raisham Singh 
of llarclioke, though in his statement 
at tlio trial Nawab named one Sohan 
Singh, a cousin of the deceased, as be- 
ing at tiiie bottom of the case. 

liaisharn Singh it is stated was ini- 
mical to Sikli appellants on account of 
a dispute with Sada Singh over the 
lambardari and further it was alleged 
tiiat th# son of the deceased w’as bet- 
rothed to a rdative of Raisham Singh. 

Dr. Nand Lvd contended that Rai- 
sham Singh prompted and influenced 
tlie; docoasod into naming the appel- 
lants as his assailants because Raisiian 
Singh asX‘ompanie(l the deceased to the 
tliana and was present when the report 
w^as made and the dying declaiatiori re- 
corded. 

l^eyond tliis, there is nothing to sup- 
port this argument and in my opinion it 
is tjuito insutiicient to show that Rai- 
tsham Singh is responsible for the appel- 
lants being falsely implicated. 

Sohan Singh and Dhara Singh fur- 
ther pleaded alibis, and Sada Singh 
illness. 

In support of Sada Singh's plea of ill- 
ness two medical xiractitioners of Chu- 
nian and Kot Radha Kishen deposed 
to having treated Sada Singh for intes- 
tinal colic and given him an enema on 
•9th April. They did not attend him 
again and their opinion as to whether 
Sada Singh could have been well again 
in 2, 3, 10 or 15 days is dot of of any 
value. It seems obvious that if Sada 
Singh did not require any further medi- 
cal attention, the treatnient was ellica- 
cious and made him quite fit and well 
again. In any case, it does not follow 
that because a man was sufloring from 


intestinal colic on the 9th, ho would 
still be ill on the 19th. The evidence 
of Dhara Singh (D. W. 3), a brother-in- 
law of Sada Singh as to the latter 
only being able to move about 
with the aid of a stick on the night of 
the occurrence and as to Sohan Singh 
being away at Handal at the time is of 
no value and his evidence in my opi- 
nion was rightly disbelieved by the 
learned Additional Sessions Judge. 

The evidence as to the absence of 
Dhara Singh and Nawab is also worth- 
less and does not prove anything .in 
their favour, 

•In connexion with the first informa- 
tion report and t!\o dying declaration 
of the deceased Dr. Nand Lai pointed 
out a few minor omissions which in my 
opinion are perfectly immaterial. 

Ho characterized the direct evidence 
of Jamu, Kundan Singh and Ghulam 
^luhammad as intev(‘Stod because tlio 
first was a tenant of the deceased, the 
second was his nephew and also his 
stepson and tho t))ird had been a te- 
nant. •Those in my judgment are wliolly 
inadequate reasons for rejecting the tes- 
timony of these witnesses whose evi- 
dence I consider has been rightly be- 
lieved by the learned Additional Ses- 
sions Judge fully supporting as it does 
the first information report and the dy- 
ing declaration of tho deceased. 

Reference was made to a panchayat 
having been held and as to this body 
having found that Sada Singh and 
Dliara Singh were not concerned in the 
affair because Kundan Singh and Ghu- 
lam Muhammad are alleged to have so 
said before the panchayat. 

Apart from evidence of this nature 
being inadmissible it is obviously value- 
less and cannot possibly detract from 
the clear and convincing prosecution 
evidence both direct and circumstan- 
tial, and wdiich in my opinion undoubt- 
edly establishes tho guilt of thfe appel- 
lants. In view of such evilence the^ 
adequacy or inadequacy of motive is of 
minoi’ iinpor'-ance. As a rule tliere is 
no love lost between collaterals and it 
needs but little to cliango this into 
open hostility and ill-feeling which 
generally finds expression in occurren- 
ces like that in the present cdse. 

I am also of opinion timt the ap- 
Xiellaiits 8ada Singh and Dhara Singh 
are guilty as principals and have 
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been wrongly held to have been abet- 
tors, They were certainly present 
and according to the evidence Sada 
Singh was responsible for the wound on 
on the head of the deceased. Even if, 
as the learned Additional Sessions Judge 
thinks (though wrongly in my view) 
that these appellants took no active 
part in the affair, they would be cons- 
tructively liable on an application of 
S. 34, I. P. C., as this provision of law 
has been interpreted by their Lordships 
of the Privy Council in Barendra Ku- 
mar V. Emperor (2). 

The question of sentence presents 
some little difficulty, but after giviiig 
the matter my careful consideration I 
do not think a capital sentence is called 
for in the case of the respondents, Sohan 
^ Singh and Nawab. I am nob prepared 
to agree with the learned Additional 
Government Advocate that the assault 
was a premeditated and planned affair. 
It was I think a chance encounter and 
and there was no deliberate intention 
to kill the deceased. If there had been, 
this could very easily have been achie- 
ved seeing that two of the assailants 
were with armed chhavis and yet no 
serions injuries were indicted on any 
vital part. 

The incised wound on the left hand 
though serious cannot I think he regard- 
ed as individually fatal. 

For the above reasons I would dis- 
miss the appeal and affirm the convic- 
tions and sentences of Solian Singh and 
Nawab, 1 would accept tht appeal pre- 
ferred by the Local Government against 
the acquittal of Sada Singh and Dhara 
Singh on the charge of murder under 
S. 302, L P. C., convict them of this 
offence and enhance the sentence of 
seven years’ rigorous imprisonment to 
one of transportation for life in the 
case of each of these two appellants. 

R.M./b.K. 'Order accordingly, 

(2) A. L B. 1925 P. C. 1=»5*2 Cab 197=»52 
LA. 40 (PC.). 
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(Labors) 

Shadi Lal, C. J. 

Zarin Elian and another — Accused 
— Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 1267 of 1929, De- 
cided on 22nd November 1929. 


Opium Act, S. 9 (c)— Where two persona 
are in joint posaetaion o6 opium leaf than two 
of them could hold aeparately neither ia 
guilty. 

If it is proved that a parson is in poasession 
on b'^half of oth'^rs as also of himself of opium 
the total quantity of which is less than all the 
joint owners are entitled to possess h) would 
not be guilty of any offence. 

Two persons wcr3 found in possession of 9 
mashas of chandu, th3 amount allow ^d by law 
to eich person being 6 mashas i. e. they were in 
joint possession of less than the two of them 
could hiivi’ held sijparat^'ly. 

Held : that neither of th,im could be con- 
vict- d of an offence under thi Opium Act : 84 
P. /?. 1005 (V.-and 81 P.R. 1902 Cr. Rel on; 10 
P.P. 1901 Or., lie/.; 18 P.7i. 1897 Cr., IHst. 

[P 892 0 1] 

Mahomed Amin^foT Petitioners. 

Report. — On information received 
that the house occupied by Zarin Khan 
and Allah Bakhsh was used as a com- 
mon gaming house and that gambling 
was going on there, the police raided the 
house to find that no gambling ^as go- 
ing on as anticipated, but, on the other 
hand, they found a number of articles 
and apparatus showing that chandu 
smoking was going on and two phials 
containing chandu wore found •therein. 
The evidence shows that Allah Baklish 
was caught in.>ide the house while Zarin 
Khan managed to run away and make 
good his escape when the police eulipred 
the bouse The chandu found in the 
two bottles was put into one and on be- 
ing weiglied, it was found that the total 
weight was 9 mashas, The two accused 
Zarin Khan and Allah Bakhsh, were ac- 
cordingly challaned under S, 9(c), Opium 
Act for being in possession of more 
chandu than could be legally possessed 
by them, tiie total amount of chandu 
that can be legally possessed by one per- 
son being half a tola, i. o„ 6 mashas. 
The lower Court found that the two ac- 
cused wore in joint possession of 9 ma- 
shas of chandu found in the house and 
it accordingly convicted both the accused 
and sentenced them to a fine of Bs. 60 
each or two month’s rigorous imprison- 
meat in default. 

The two accused have como up in re- 
vision to this Court urging, firstly that 
the prosecution have failed to establish 
that the tothl amount of chandu found 
was 9 mashaa as alleged and further that 
both the accused were present At the 
time of the raU, it being urged that 
Zarin Khan was away at Muzaffargarb 
at the time. The joint possession of 
chandu in question was denied. 
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So far as the merits of the case go I 
am of opinion that# the facts as found 
are correct. The prosecution story has 
been deposed to by Lala Amar Nath, 
Sub.Inspector of Police, Mr. Warburton, 
Inspector of Police and Allah Ditta, P. 
W,, and I can see no reason to doubt the 
truth of the statements made by them. 
I hold it, therefore, as established that 
the two accused were found in joint pos- 
session of the 9 mashas of chandu as 
alleged by the prosecution. Learned 
counsel for the appellant has urged that 
even taking the facts as alleged by the 
prosecution to be true, still, as each of 
the appellants was entitled to hold 6 
mashas the joint possession by them of 
9 mashas was not an offence. As against 
tliis contention I have been referred to 
the notes on p. 25 of the Punjab Excise 
Manual, Vol. 1. Herein it is stated, 
(adout the middle of the page) that 
when several persons are in joint pos- 
session of any quantity of an excisable 
article, each is regarded in possession of 
the whole. This view was taken by Bul- 
lock, J., in an unpublished ruling noted 
in QueeJt’ Em press v. Salarti (l)but was 
not followed in that judgment or in 
Queen-Empress v, Wanr Singh (2) or in 
any later judgment. The quotation 
Qu(^n-Kmpress v. \Va::ir Singh (2) ap- 
pears to bo a mistake for Orotrn v. Sa- 
clifj (’1). A reference to Queen-Empress 
V. Salaru (l) shows that an accused was 
charged with Jiaving more than one tola 
of chandu in his possession in contra- 
vention of the rules under tho Opium 
Act. He did not deny that 2^ tolas were 
found in liis house but his defonco v/as 
that there were four inmates of the 
house and that they all smoked chandu. 
The accused had been acquitted by tho 
Sessions Judge on appeal on the finding 
that there wore other inmates of the 
house who smoked cliandu and t])at, 
therofera, tho amount in the possession 
of each was less than one tola allowed 
by law. On appeal by Crown against 
this acquittal it was held that the ac- 
cused had not proved that as a matter 
of fact, a certain number of i)er8ons liv- 
ing in one house had joined in the pur- 
chase of the drug and that it was actu- 
ally held by one for the use of all. Fur- 
ther it was held that as it is the posses- 

(1) [1807] 13 1\ K, 1897 cl!? 

(3) [1901] 10 P. R. 1901 Or. 

(8) [1907] 31 P. R. 1903 Or. 


sion of more than one tola of intoxicat- 
ing drugs that constitutes the offence 
and not the amount that the person in 
possession may himself own, accused 
had been rightly convicted on the ground 
thathew&sin possession of tolas 
although there may have been three 
persons each using a fourth of it, and ac- 
cused's own share may have been only 
a fourth. As regsiids tho unpublished 
judgment of Bullock, J., referred to in 
this judgment the learned Chief Judge 
stated that he was somewhat doubtful if 
the proposition can bo stated in such 
wide teims as set out in the judgment 
qf Bullock, J. He definitely stated that 
he preferred to reserve his opinion as to 
the effect of a joint x^^ssession until 
such possession was in fact proved. We 
tims see that the proposition set out in 
the Punjab Excise Manual on p. 25 has 
not been subscribed to in the judgment 
quoted therein, i. e., Queen-Empress v. 
Salaru (l). 

Furthermore, tho present case is 
distinguishable from the ruling cited. 
In that case one person was found 
in possession of more than tho quantity 
of ox>ium that is i.)ormis 8 ibl 0 by law to 
be held by any one person. He alleged 
that lie held it for himself as also for 
others and that his share was less than 
tho quantity allowed by law. It was 
found that this allegation had not been 
established. In the prosont instance two 
X*ersons have boon hold to bo jointly in 
Ijossession of 9 mashas of chandu, the 
amount allowed by law to eacli person 
being 0 mashas. Thus they were jointly 
in x>ossossicn of less than tho two of 
them could have held separately. Fur- 
thermore, it is in evidence that the 
chandu found was in two sex)arate 
bottles and that the total weight of tho 
contents of both bottles was 9 mashas. 
Since the accused have been held to have 
been jointly in possession, tho i>resump- 
tion is that each held his own share in 
separate bottle, but it has not been 
shown what the weight of the oontente 
of each bottle was. Again in King- 
Emperor V, Bata Singh (4), it was hold 
that the defence to a charge under the 
Opium Act of being in possession of a 
greater quantity of opium than allowed 
by law, that other persons living in his 
house also consumed opium is of no 
avail, unless it is conclusively shown 
(4) U9J5] 34 P. R. 1905 Or. 
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that the possession of the accused was 
the joint possession of himself and other 
and that he held on behalf and for the 
,U8o of all. In this judgment Croxvn v. 
Sadiq (3) has been cited. It is cleir from 
this judgment that the proposition set 
lout in the notes of the Excise Manual is 
not correct. According to this ruling, 
if it is proved that a person is in posses- 
sion on behalf of others as also of him- 
jself of opium, the total quantity of 
j which is less than all the joint owners 
jai*e entitled to possess, he would not be 
guilty of any offence. The case is, how- 
ever, a doubtful one since not one but 
two pcM'sons have been found in joit>t 
possession of a quantity which is less 
than the two of them could possess, if 
held separately. In these cirtumstances 
;I am of opinion tliat the convii*tion cin- 
‘not be maintained. 1 accordingly ac- 
cept the revision and refer tiio case to 
the High Court with the reooramonda* 
tion'that the petitioners baa{;juitted 
and tlie line inllictod on them ha re- 
mitted. 

{ Order. — For the roaso-is recorded by 
;tho learned Sessions Judge J quash fcho 
;COoviction and direct that t!ie lines, if 
'realized, be refunded to accused. 
B.M./R.K, qua'iheh 

1930 Cr. Cases 3S2 (1) 

(Lahore; 

/5APAR Afil AND JoirNSTON^:, JJ. 
Bakmaft — Convict —Appellant. 

v. 

Emperor --Opposite Party. 

Criminal Appeal No. 111)5 of 1929, 
Decided on 22nd Jinuary 1910, against 
order of Sass. Judge, fjyailpur, D/- I9th 
November 1929. 

Penal Code, S. 300 — Abuse by deceased 
who is person of low caste to her husband 
does not constitute grave provocation though 
it may be sudden —Lesser punishment should 
however be given. 

R a Bharai by cast? and an agriculturist bv 
occupation was accased of murPjrinp: his wife 
in a qiiirrel by msans of an fl i pleaded 

gray an, I sudlsa provociSion aii-l in support of 
the pl.t pffrlanod a witness who had heard the 
dncea‘^^1 calling tho asensid pig, sou of 

LlHd : thit 31 :h ribusi could not ooastitufc^ 
grav.j provjciti^i i spj'iially in case of a low 
caste of man of th') of the aac O'? 5(1, ac- 

cnsBomul r«o ihn ns-i of abusive lingnign. But 
the acc t.s3 1 noMll be sail to hav3 act?! with- 
pr * lit i.'iiaa unU-r som? provocation 
wliieh til I'lgh not sudbm and de- 

Sisi vj-nosv3r sjiiwnho than 83ii*ienc0 of death. 

[P 392 C 2J 


1930 

ZafarMah Khan — for Appellant. 

D. li, the Crown, 

Judgment. — The appellant Rahman, 
aged 40 years, is a Jdharai by caste and 
an agriculturist by occupation. He has 
been convicted of the murder of his wife 
Mt. Rahman and has been sentenced to 
death. 

The deceased was only 30 years of age 
and was pregnant. She had been rair- 
riod for some 10 years and the couple 
had all along lived amicably togathesr 
and had throe sons. On the fateful day 
she was late in taking bo the appellant 
at his lielcl his midday meal. Ho re- 
inonstiMtod with her for having come 
late, whereupon an altercation ensued 
and she abustid him. He picked u^) an 
axe a id inflicted with it two blows on 
her nock which almost severed her head 
from the trunk. Ho admitted that itj 
was he wlio thus oiusod imr d^jith biifcj 
lie jdeaded grive and sudden prove .ui-j 
tion. In support of this pdei tlrne was, 
the evidence of ono of I lie proseiuitionj 
witnesses, namely, Wallu (P. \V. 3) that; 
lie heird the flecoised evUiug t!u) ii)p 1-; 
laut “a pig, sou of a pig.'" P»ut such 
abuse cannot (onstitut 'a gr.ive prove 
cxtioii, spacdaliy in the case of a lo\\\ 
caste min of the class of the appeal int! 
accustomed to the use of abusive Ian j 
guage. Bub all tlio same tdiero can Ijc’ 
no denying the fact that the appellanlv 
aetod without pvtimf!(l ibation under some; 
provocation whieh, though not grave,! 
was sudden. In vhnv of this ciroum-i 
stance the 1 oar nod Public Pros(‘cutor| 
supports the contention of the appellant’s, 
counsel that Ilia appellant dcsorvos the; 
lesser sen banco. 

We, thorefoiaj, alter the sentence to 
ono of transportation for life and accept 
the appeal bo this extont. 

Order aoo ^rditiqly. 


1930 Cr. Cw8 392 (2) 

(Lahore) 

AfiHA Haidar, J. 

Gnranlitta and Convicts — 

Petibionors. 

V. 

Effiparor-nOpposite Party. 

Crirairul Revn. No. I5dt of 1929, De- 
cided on 2ttli January 19 K), agiiiiist 
order of Disb.^ Migistrato, Hurdaspur, 
D'- i2bh April 1929. 

Penal Code, S. 504 ^Temperometik of in* 
dividuml concerned it not to be judged*-* 
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Court should find out of what effect abusive 
language would havetbeen in ordinary cir* 
cumstances. 

In dealing with S. 504 the Court has not to 
Judge the temparament or the idiosyncrasies of 
the individual concerned. It should try to 
find out what in the ordinary circurastanoes 
would have been th) effect of the abusive lan- 
guage us'd. Where there is no doubt that the 
abusive 1 iii«nago used might ordinarily have 
cosuUcd in broken limbs or at least in an affray 
and coiisecjuent breach of the peace an offence 
under S. 5'4 is committe.l : 10 Mad. 853 and 1 
l\ B, li. '2J0, ileh mi. [V 333 G 1. 2J 

Naxval Kuhore — for Petitioner. 


ordinarily have re.'^ulterl in broken limbs 
or at least in an affray, and consequent 
breach of the peace. There are auth- 
orities in support of this view, e.g., 
Queen Empress v. Jogayya (l) and Queen 
Empress v. Mi Te (2). 

In my opinion the application is 
without any merits, and tliore is no 
substance in the point of law raised hf 
Mr. Nawal Kishore at the time of argu- 
ments. The application is dismissed. 

r.m./r.K. Petition dismissed. 


Judgment. — The applicants abused 
one, Gbaraii Das, an Aggarwal Jlania. 
The applicaiits are also JJanias. The 
applicants have been convicted under 
S. 501, 1. 1\ C., and sentenced by a 
.‘]id Class Magisbrato to pay a fine of 
lis. 10 each. They went up in appeal 
to Mie District Magistnit(3 and their ap- 
peal was dismissed. They came up in 
nvision* to this Convt. A point was 
taL(*n by ?^lr. Nawal Kishovo at the 
preliminary hearing that tlnn-n no 
linding as rcgirds any apprehended 
broach of tlio p(MCO as rcquiied by 
S. 501, f. l\ C., and that, therefore, tho 
conviction was b.ad in law. D may be 
<jbsorvod that this point was never taken 
in the grounds of appeal in tlio Court 
l.eloiv, or in the grounds of revision in 
tills Couit, However I allowed Mr, 
Nawal Kishore to argue tiiis point. 

Admittedly tin' applicants used abu- 
five language towards tho complainant. 

lb \\>s argued that the complainant 
was a man of a placid temporainent, and 
as lie belonged to a very peaceful com- 
munity it was not likely that there 
would iiave been a broach of the peace 
as a result of tho abuse in which tlic 
poLibiornn’s indulged. Tliis is not the 
correct way to look at tho matter. The 
applicants are also Aggarwal Banias, 
and if they could indulge in the “most 
filthy and yirovocativo words,” to quote 
the trial Magistrate, there is no reason 
why their adversary, tho complainant, 
should not have abused in the same 
iterms. Moreover, in dealing with S, 50-1, 
il. P, 0., wo have not to Judge the tern- 
jperamont or the idiosyncrasies of the 
[individual concernod. We should try 
jto find out what, in tho ordinary cir- 
icumsbances, would have ^een tho effect 
W bile abusive language used. There can- 
not bo any doubt that tho abusive Ian- 
Iguaga used in tlie present case might 


D) [18371 10 Mad. 

(3) ri832-3G] 1 IT. B. 11. 200. 

1930 Cr. Cases 3S3 

(Lahore) 

D.VLIP j. 

[jUii and another Accused Peti- 
iiotiors. 

V. 

Exn pc ro i — 0 ppos i ‘:e Party . 

Ciiminal llfvn. Prtn. No. 1707 of 
1929, Decided on 27tli Janua^' 19^10. 
against order of Dist. ^lag. Karnal, 
U- ;Usb .July 1929. 

(a) Criminal P, C., S». 110 and 112 — Evi- 
dence at lo mere tuspicion on particular iso- 
lated occasions is insufficient for purposes 
ofS.no. 

ICvi.bnjc'O Jii 'n' si3.spic*ion "in lurticii- 

lir itii' l is nub suff’ioi nfct-ividenco 

at aillrr tho purix'-scs of a caFo n dor S. llO, 
Cri'nin-al P. (k Wbac is neoefesnr U cvideiica 
to provo that tho inrtu is by h hit a thief, 
i'.vidonon cm nodtiibb be led of his generfil 
repufubion iiboiib the matter and that ho 
was i'Uppi?cted in a particular capo by a 
pir;.ir’i]ur p‘?rPon or the police of having com- 
initteJ a tholfc. Bnt there must bo ,a lar{;e 
number cf cases before it can bo hold to be 
proved on tliis evidence alone; that he is by 
habit il thi ;t. [1^ 304 C 1, 

(b) Criminal Trial— Evidence — Procedure 
recording evidence against two persons in 
one cate and then considering it as evidence 
against one is illegal. 

L and 7> woro given notice under 8. 112 ('ri- 
niiual P, C,, to show causis as to wliv they 
were not to be hound du\Mi wiili bonds and 
securities. Thoro was no j. iiit triil nor was 
there any intenfcion of having a joint trial, 
Tho Magistrate recorded the ividenc.e against 
both in one case and then proceeded to con- 
sider it as evidence in the case against B. • 
MM \ thiit the prooe lure in recording the 
evidence was ilh gal. B”.? case was never tri d 
at all and the orders passed against him under 
B. UH, Ciirninrl P. C., und S* 7 Habitual Offen- 
dors Act could bo sot aside. [P 891 C 1] 

JUima Nand- 'lov Petitioners. 
liaxn Lai— for the Crown. 

Order. ““Two men, Lilu and-Bburu, 
wero given notice under S, 112, Critni* 
nal r. C., to show cause as to why they 
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should not be bound down with per- 
sonal bonds and securites in Bs» 1,000 
with one surety each for a period of 
three years because they are cattle lif- 
ters and burglars etc. The notice also 
directed them to show cause why their 
movements should not be restricted to 
their village for the said period. The 
•notice did not cite the Habitual OEfen- 
dcrs Act. The evidence was all recorded 
in one case, namely, that of Lilu and 
then the Court proceeded to pass orders 
against both under S. 118, Criminal 
P.C., and under S. 7, Habitual Offenders 
Act restricting their movements for a 
period of two years. The appeals wc^'e 
dismissed by the learned District Ma- 
gistrate, and the petitioners have come 
on revision. 

The learned counsel contends inter 
alia that there is no sufficient evidence to 
justify the orders passed so far as Lilu 
|is concerned. The learned counsel for 
jthe Crown points ouc that the evidence 
against Lilu consists of two men who 
deposed to his having received bhunga 
'on two occasions and the evidence of 
one lambardar and one zaildar about his 
reputation as a thief, also that of two 
{police officials. In my opinion this is 
linsutffcienc to justify an order under 
'S. 118 or under S. 7, Habitual Offenders 
Act, I, therefore, accept tlio petition 
jqua Lilu and set aside tlio order passed 
jagainst him. 

As regards Bhuru it is perfectly clear 
that his case has never been tried at all. 
There was no joint trial, nor was there 
ever any intention to have a joint trial. 
What has happened is this. The Magis- 
trate recorded the evidence against both 
in one case and then proceeded to con- 
sider it as evidence in the case against 
Bhuru. I, therefore, accept the petition 
qua Bhuru and set aside the order pas- 
sed against him. It is open to the 
Crown, if so advised, to bring a fresh 
case against Bhuru as really speaking 
there never has been a trial of his 
case at all, 

1 sliould like to point out' that the 
Courts below have 0n*ed hopelessly in 
procedure in this case. I have already 
pointed out tho^ illegality about the 
recording of evidence. Further, it would 
have been better, though perhaps not 
essential, to specify that the petitioners 
were being asked to show cause under 
the Habitual Offenders Act as well as 


under S, 112, Criminal P. 0. Secondly,, 
the provisions of S^-D, Habitual Offen- 
ders Act, should have been complied 
with. Thirdly, evidence as to merej 
suspicion on particular isolated 6cca-; 
sions is not sutlhcient evidence at all 
for the purposes of a case under S. 110, 
Criminal P. C. What is necessary is 
evidence to prove under S. 110 (a) that 
the man is by habit a thief. Evidence! 
can no doubt be led of his general roi)u- 
tation about the matter and evidence! 
that he was suspected in a particular 
case by a particular person or by the! 
police of having committed a theft. But! 
there must bo a large number of suci' 
cases before it can be held proved on 
this evidence alone that he is by habit 
a thief. lie was never given any notice 
under S. 1 10(f) so the appellate Court 
was wrong in taking this subsection 
into consideration against him. 

R.M./u.K. Order .scl aside. 

1930 Cr. Cases 394 

(Lahore) 

Addison and Dali? Singji, JJ. 

Jarjan Varshad — Accused — Peti- 
tioner. 

V. 

Emperor — Opi)Osite Party. t 

Criminal Rovn. No. 1814 of 1929, De- 
cided on 29th January 1930, agaitist 
order of Addl. Dist. Magistrate, Delhi, 
D/- lSt!i November 1929. 

Criminal P. C., S. 439 — Interlocutory 
matters in criminal Courts should not be 
interfered in revision. 

Thpre is ordia^rily no justification for a 
Ili^h Uouro to taKo up in revision what are 
re.illy iut-^rloculorv miiUors in a criminal 
Court : A.IJi. 2R0, Pod. [P :yK 2j 

Qahul Chand for Skamair Chand — 
for Ptjtitioncr. 

Addison, J.— We agree with the 
decision of the Chief Judge in Kashi 
Ham V. H. L. Dikshit (1) that there is 
ordinarily no justification for a High 
Court to take up in revision what are 
really interlocutory matters in a crimi- 
nal Court. There is nothing in this 
case to take it out of the ordinary rulol 
and we dismiss the petition. 

li.M./K.K. ‘ Petition dismissed. 

^IimTiTr. le^O Oudh 280=1 Luck. 48. 
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1930 Cr. Cases 395 

(Laftore) 

Tapp, J. 

Naurang Bai and Accused — 

Petitioners. 

.y, 

7'yw;?<?nT“" Opposite Party. 

Criminal Revn. Petn No. 134 of 1930, 
Decided on 21st January 1930, from 
order of Dist. Judge, Delhi, D/- 15th 
July 1929. 

Criminal P. C., S. 476 if not neceisary 
that words ^'expedient in the interest of 
justice'* should appear in order under S. 476 
— It is sufficient that Court is of opinion that 
enquiry is expedient. 

The words "expedient in the interest of jus- 
tice" are not a formula or incantation which 
must of necessity appear in every order made 
under S. 476. S. 476 merely requires that the 
Courts concerned should be of opinion that the 
interests of justice rendor it expedient that an 
inquiry should b ; made into any offence refer- 
red to in S. 105 {l)(b)or (c). It is sullicient 
that the Court arrives at such an opinion and 
also that there is a reasonable prospect of the 
conviction of the accused there being sufficient 
evidenco to suoport prosecution. Whether the 
evidence is believed or no: or will be siithcient 
to justify^bho couviction of the accused is quite 
another matter, [P 305 C 2] 

Nawal Kishore — for Petitioners. 

Jagan Nath Agganrai—for t!io Crown, 

Judgment. — This purports to be an 
appeal against the order of the District 
Judge, Delhi directing the prosecution 
for giving false evidence and forgery 
under Ss. 193 and 471, I. P. C,, of three 
persons Naurang Bai, Kastur Chand and 
Rad ha Kishan, lb has, ho\Yever, been 
conceded in view of the decisio?i of this 
Court in Mahovie(^ Idria v. N? 7 iperor (l) 
that no appeal lies and accordingly I 
propose to treat tlio appeal as a petition 
for revision. 

It appears that in certain execution 
proceedings between the respondent, 
Dalu Bam and the petitioner Naurang 
Bai as decree-holder and judgment- 
debtor respectively the latter on 1st 
July 1927 provdiicod a receipt purporting 
to bo signed by the decree-holder who 
denied the authenticity of the signature 
and the alleged payment to him. The 
petitioners, Kastur Chand* and Badha 
Kishan, alleged payment to and execu- 
tion by the decree-holder. The execu- 
ting Court held that the Receipt was not 
genuine in its order dated 31sb October 
19 27 and on appeal by Naurang Bai the 

(1) A« 1. B. 1925 Lah, SiWo Lah. 5G. 
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judgment-debtor the District Judge on 
19th November 1927 also came to the 
same conclusion. On 20th December 
1927 the decree-holder made an applica- 
tion under S, 476, Criminal P. C., in the 
Court of the District Judge for the pro- 
secution of the three petitioners and 
three other persons for forgery and per- 
jury. This application was returned by 
the District Judge with the direction 
that it should be filed in the Court exe- 
cuting the decree where it remained 
pending for over a year and four months 
till the 22nd April 1929 when the Sub- 
ordinate Judge who had succeeded the 
officer to whom the application had 
been made dismissed it on the ground 
that he did not find there were sufficient 
grounds for directing prosecution of the 
Xiersons referred to above. On aijpeal 
by the respondent Dalu Bam the learned 
District Judge disagreed with this view 
and holding after an examination of the 
record that there were sufficient grounds 
for believing that the receipt was a 
forgery and sufficient evidence justified 
the launching of a prosecution, directed 
that a complaint be filed against the 
three petitioners. 

Now, I can find nothing in the order 
of the learned District Judge to throw 
any doubts on the correctness, legality 
or pro})riety of the finding arrived at 
by him. It was urged by the learned 
counsel for the petitioners that the 
learned District Judge had not stated 
that it was “expedient in the interests 
of justice’’ that the j) 0 tibioners sliouid bo 
prosecuted and that there w’’as a reason- 
able prospect of their conviction after 
trial. Now the words “expedient in the 
interests of justice" are not a foimulaj 
or incantation vvliich must of necessity 
appear in every order made under S. 476. 
This section merely requires that the 
Court concerned should bo of opinion 
that the interests of justice render it 
expedient that an enquiry should be 
madar into any offence referred to in 
S. 195, sub-S. (i), Cl. (b) or Cl. (c) and 
that the learned District Judge did 
arrive at such an opinion is sufficiently 
obvious from his order. He has also 
arrived at an opinion that there is a 
reasonable prospect of the conviction of 
the petitioners as there is sufficient evi- 
dence to support a prosecution.^ Whe- 
ther this evidence is believed or not and 
will be sufficient to justify the oonvic- 
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jfcion o fcho petitioners is quite another 
(matter and one with which the learned 
Dislii’ict Judge is nob concerned nor 
would it be proper for him to express 
any opinion in this connexion. 

For the above reason I see no ground 
for interference with the ord(3r of the 
learned District Judge and dismiss the 
‘petition. 

Petition dismissecL 

1930 Cr. Cises 396 

(Lahore) 

Zapar Ali and Bhide, JJ. 

Gaman and another — Convicts -Ap- 
pellants. • • 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 491 of 1929, Deci- 
ded on 2nd December 1929, from order 
of Addl. Sess. Judge, Multan, D, - 27th 
l\larch 1929. 

Criminal P. C., S. 151— Order for arrest 
without emergency contemplated by S. 151 
is illegal and person whose arrest is attemp- 
ted may offer resistence and if constables 
use force towards him cakising injury, the 
person has right of private defence — Penal 
Code S. 99, 

If without any eniM-goiicy for arrost coutf-'ni- 
plafced by S. 151, a poHco, otiicor arros^s or ;it- 
tcmpfcB to arrest a porsoii, tbt3 aiTu*;t or the 
attempt to arr^'f^b is not only not strictly jufatifi- 
•able by law but is iilf'gal aucl the pe rson >vho 
is arrested or at jeinpocd to be arro&ted, en- 
titled to oiler resistance. If further, such person 
apprehends hurt at the hands of armed con- 
stables scut for the arrest, and such constables 
use criminal force towards such parsuu, who 
retaliates itciusing them simple iu|ury it 
cannot bo said that ho ha^j oxcooderl his riglit 
of private dofoiicc : 24 OaJ. 3i0 and ^1. I. /J. 
192G Lah, 19, Reh on. [P 397 C 2 ; P 398 0 2j 

TIakumat iiar- for Appollants. 

Abdul Rashid — for the Crown. 

Zafar Ali, J , — The live men whose 
names are given in the margin (viz : 
1. Kliairu 2. Mohammad Azim 3. Gamun 

4. Rihim 5. Hassan) were tried 
together by the Additional Sessions 
Judge of Multan on alternative charges 
under Ss. 307, 109 and 333, I. P. 0. with 
the result that ho acquitted the first two 
*a.nd convicted the rest of hurt under 

5. 321, J. P. C , and sentenced each to 
rigorous imprisonment for one year. 
These three convicts have appealed, and 
the Local Governmer.t has also appealed 
against the acquittal of Khairu and 
Mohammad Azim, and for the conviction 
o( all five iindei; 8. 307 or S. 333, I. P. C. 
<ioupled with S. 149, 1. P. C., or enhance 
raoi.t oi the sentences under B. 324,I.P.O. 


The various incidents mentioned by the 
prosecution may briery be described thus: 

(1) On 29th November 1928, Gamun 
appellant was beating a student of the 
Multan Islamia, High School when 
Ghulam Mohammad, Head Constable 
(P.W. 4), who was attached to the police 
post near there, interfered and separated 
thorn and scolded Gamun, Gamun felt 
insulted and said to the Head Constable 
something to the effect that he would 
take revenge. Tlie Head Constable was 
the only witness produced about this 
incident, Thevstudent’s name was men- 
tioned but he was not produced. 

(2) On 8th December 1928 at about 
10-30 a. m. the Head Constable left the 
police post for the tahsil to perform his 
duty there as a Naib Court. On the way, 
as he struck -into thcj Am Khas garden, 
Gamun and others fell upon him and 
beat iiim \\ 1th fists, kicks and sticks. Tie 
was rescued hv two constal)le3 and otlieis 
but none of them was put in the itnrss- 
box, and so the Head Cunstablo was the 
solitary witness produced about this 
assault upon him. 

(3) The above incident was soon 
reported to tlio Police Inspector Mr. War- 
bin ton who rang up the Superintendent 
of Police on the toleiJione and ai)].ui'*'ed 
him of what had bt fallen the said Head 
Constal)le. The Superintendent of Police 
give instructions for the arrest of the 
assailants of the Head Constable under 
Ss. 107 arul 151, Criminal P. C. Tiio 
Inspector (P. \V, O) conveyed those in- 
struction to the Bnh-inspector on the 
phono. The latter made an entry in the 
station di.iry as to wliat had been com- 
municated to him, and tiion went to the 
Inspector at the tahsil and, aft(jr receiv- 
ing further verbal instructions from 
him, ho came back to the i)olice station 
and made another entry in the diary 
embodying all that he was told by the 
Inspector. Then, with eight constables 
all in uniform, ho proceeded to the 
residence of the four brothers Gamun, 
etc., who it was stated bad beaten the 
Hoad Constable. Some more constables 
and Seth Narain Das or Naru Karar 
joined the Bub-Inspector on the way. 

(4) The police or prosecution version 
of what took place further on and at the 
house of tho% four brothers was this : 
When the Sub Inspector's party emoi*ged 
from the Dollii Gate, Nimun accused w^as 
seen coming from the opposite direction. 
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Seeing the police he ran back and dis- 
appeared, When the party reached the 
house of the accused they found its door 
fastened from inside. They knocked at 
it but' it was not opened. In the mean- 
time the four brothers and their cousin 
Hassan Bakhsh appeared on the scene 
w'ith knives in their hands and shouting 
“AH, AH.” The SubJnspector told them 
that he had come to arrest them and not 
to light with them. These five men, 
however, proceeded to attack some of 
the constables a,nd caused injures to 
three of them. The police succeeded in 
arresting three out of the five assailants, 
namely, Gamun, Hassan Bakhsh and 
Nimun. The three constables who were 
attacked received incised wounds. 

Now, the first question to be deter- 
mined is whether there was any justifi- 
cation for the order made by the Superin- 
tendent of Police for the arrest of the 
assailants of the Head Constable under 
Ss. 107 and 151, Criminal P. C. 

Section 151 runs thus : 

**polic6 offioor knowing of a design to com* 
mit any oognizablo offence may arrest without 
orders fr<fm a Magistrate and without warrant, 
the person so designing, if it appears to such 
officer that the commission of the offence 
cannot be otherwise prevented.** 

Apart from S. 151, there is no provi- 
sion' in S. 107 for the arrest of any 
person. 

The Superintendent of Police did not 
appear in the witness-box to state what 
was the information received by him 
upon which he ordered the arrest. In 
the instructions given by the Inspector 
to the Sub-Inspector which the latter 
reduced to writing it is nowhere stated 
that the assailants of the Head Con- 
stable threatened to kill him. When the 
Inspector appeared in the w-itness-box he 
stated that the Head Constable told him 
that his assailants had threatened to 
kill him. He further stated that he 
phoned to the Superintendent of Police 
and repeated to him all that the Head 
Constable had told him. But he did not 
specifically state that he phoned to the 
Superintendent of Police that the assai- 
lants of the Head Constable had threate- 
ned to kill him. Even assuming that 
the assailants did utter that threat 
before leaving the Head Constable, there 
was nothing to indicate ytiat they inten- 
ded to carry out that threat and could 
do so unless immediately prevented by 
arrest. There was no old deadly feud 


at the bottom, and the Head Constable 
had been sufficiently punished for hia 
interference in the quarrel between 
Qaman and the student, and he was now 
at the police post where there could be 
no danger of any further molestation by 
the accused. In these circumstances 
there was no occasion for ordering their 
arrest under the provisions of S. 15I| 
Criminal P. C., and the contention ta 
the contrary possesses no force. 

The next question is whether ther 
Superintendent of Police acted in good 
faith. ^S. 52, I. P. C., lays down that 
nothing is said to be done or believed 
in good faith which is done or believed 
without due care or attention. There 
is nothing to indicate that the 
Superintendent of Police exercised due 
care and attention. On the other hand, 
it appears fiom what has been stated 
above that he was hasty and careless. 
The direction that he gave for arrest 
cannot therefore be said to have been 
given in good faith. 

It is further clear that the police bad 
no jurisdiction to arresbasthe assail- 
ants were, according to the information; 
then received by the Sub-Inspector of, 
Police and entered by him in the diary,! 
only four in number and their offence 
was punishable under no other provision; 
of the Penal Code than S. 323. No 
emergency for arrest w hich S. 151 con-; 
templates having been shown to have! 
existed, the attempt, to arrest on the 
^art of the Sub-Inspector was not onlyj 
. ‘not strictly justifiable by law,” but wasj 
illegal. Therefore neither Cl. (l) norl 
Cl. (2), S. 99, I. P. C., could afford pro-j 
tection to him. Queen Empress v. 
Jogeudra Nath Mukerjee (1), is in point. 
In that case a District Magistrate issued 
a warrant for the arrest and production 
of a witness for the purpose of giving, 
evidence at an investigation held by the- 
police, and in attempting to execute such 
warrant the police arrested the wrong, 
person and were assaulted in the at- 
tempt. And Ghose and Gordon, JJ:, 
held that : 

**apart from the fact that the attempt to ar- 
rest was made on the wrong person a District^ 
Magistrate has no authority to issue a warrant 
for the production of a witness at ah investi- 
gation by a police officer : but only before his- 
owu Court under Ss. 76 and 81, Criminal P.O.’* 

‘*Hold, also, that as the investigation was 
hold by a police oflBicer under Chap. 14, Oti* 

”*^ll897] 24 Cal. 82C— 1 C. W. N. IsZ 
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initial P. G., the proper course was for the Sub- 
laspeotor of Police to require the atteadauca 
of tha witness under S. 16 J, Oriminiil P. C.» 
and on failure by her to comply with sneh 
»order, prosecute her undor S. 174, I. P. 0.** 

“Held, v-ilso, thib the accused ware justified 
<in their resisbeuce, and that no oBenee, either 
under S. 143 or S. 18'3, I P. 0,, was commit- 
ted, and that they should be acquitted." 

• This ruling was followed in Haq Dad 
T. Emperor (2), and it was held that 
S. 99 was inapplicable where the action 
•of the Siib-lnapactor of Police was 
wholly without jurisdiction. 

In the present ^ase tha Sub-Inspector 
was not competent to execute the 
Superintendent’s order for arrest as tl>3 
order was illegal. 

Coming now to tha factum of the as- 
sault on the three constables it m\y be 
observed at first that the account there- 
of as given by the police is nob corrobo- 
rated by any independent trustworthy 
witness. Besides the Sub-Inspector and 
the constables, only two other witnesses 
were produced, naitiely, Narain Das and 
Nawab. The former, according to his 
■own showing is a lielpcr of the police 
inasmuch as he not infrequently attends 
police investigations, and the latter is a 
sarbarah lambaidar whose duty it is 
to help the police and who was, after 
^11, a chance witness. No witness was 
produced from the locality where the 
assault took place, though several peo- 
ple from there must have been attracted 
to the spot in consequence of tha arrival 
of so many police men in uniform and 
the noise of their scufle with the ac- 
■cused. The story that the five accused 
came up all of a sudden to deliver an at- 
tack on 13 policemen is on the face of it 
highly improbable as they could nob 
have imagined that they could over- 
power them. The defence story that the 
polifje entered the house of the accused 
ani caused annoyance by interfering 
with their womenfolk seems probable 
though no evidence was produced in 
support of it. In any case the police 
version, improbable as it is, is not sup- 
ported by any independent evidence and 
cannot therefore be believed in its en- 
tirety. 

In all these circumstances we are not 
prepared to conclude that the lower 
Court was manifestly wrong in dis- 
believing the prosecution evidence as 
against the two accused who bore no in- 
" (2) a: i; R. iW) f-.a”hrT9=(rLWhr39^^ 


juries and who were not arrested on the 
spot. They no douSt absconded for a 
few days but they did so probably for 
fear of arrest and not necessarily be- 
cause they had taken part in the scuffle 
with the police. Further we find that 
there was no intention on the part of 
the assailants to inflict any fatal injury 
and no dangerous injury was as a matter 
of fact caused. 

We are of opinion that the finding of 
the Additional Sessions Judge that the 
injuries received by the constables were 
simple is correct in view of all that has 
bsen stated above and there could be no 
conviction either under S. 307 or S. 333, 
I.P.C. The appeal by the Local Govern- 
ment therefore fails and we dismiss it. 

As regards the appeal of the con-j 
victs it is clear that they wore entitled 
to offer resisbanco to their arrest which 
was illegal. As regards the circum- 
stances under which they did so, the 
evidence, as stated above, is not satis- 
factory, bub it may safely be presumed 
that they apprehended hurt at the hands 
of the constables who were admittedly 
all armed with lathis. Those lathis wore 
actually used as the throe appellants 
received a number of injuries. They were 
therefore, justified in causing to their 
assailants the simple injuries that they 
did, and the right of private defence, 
that they had agiinst unlawful arrostj 
was nob exceeded. 

We therefore accept their appeal and 
acquit them. 

v.B./u.K. Appeal allowed. 

^ 1S30 Cr. Cases 398 

(Lahore) 

Ffoudb and Aduisdn, JJ. 

[Sivami) Gkida Nand - Convict -Peti- 


Emperor — Opposite Party. 

Criminal Revn. Pebn. No. 1236 of 
1929, Docidel on 2nd Dacenber 1929, 
from order of Sess. Judge, Delhi, D/- 
29bh July 1929. 

sje ^ Penal Code, St. 153*A and 295-A— 
Article printed in periodical exclusively 
•abaeribed by Hindus under signature of 
correspondent which had effect of causing 
excitement amongst Mahomedans ** Editor 
held responsible and liable under $i. 153*A 
and 295-A irrespective of fact how it came 
to notice of Mahomedans. 

C, was Editor, printer ani publleber of a 
periodical called Shuddhl Samaobar, printed 
in Hindi language and script and having ten 
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iihousand sabacribors all Hindus. The perio- 
dical contained a signed article contributed by 
a correspondent, contents of which were such 
that if read by Mihoinadans they were likely 
to promote foalings of enmity and hatred bet- 
ween the Hindus and the Mahomedans. Some 
Mahomedans somohow got to know of the con- 
tents of the article in question with the result 
that at a meeting held, in Juma Mosque, Delhi 
■speaohos wore made protesting against the 
article and condemning what was contained 
therein. 

Jlfld: that it was immaterial how article 
came to the notice of the MthomoJaus and 0 
was held responsible for thj result making him 
liable under Ss. 153-A and 2')5-A, Penal Code: 
A.lJl. 1027 AH. f A1 and A.I.U, 1027 Lah. 594. 
ReL on. .1. Z. H. 1027 Lah. 570, Dist. 

[P 300 0 1, 2, P 400 C 2J 

J. L. Kapur for Badri Das and Gobind 
Bam Khanna — fer Petitioner. 

Abdul Rashid and Suraj Narain — 
for the Crown. 

Reference order by 
Jai L*il, J . — The petitionjr Swami 
Chida N^nd has been convicted under 
Ss. 15‘3-A and 295-A, I. P. C., and has 
been sentenced to six months’ rigorous 
iinprisoiimant and a fine of Es. 300 
separately under both the sections. The 
sentences, iio waver, have bean ordered 
to run concurrently. The Sessions Judge 
of Delhi having dismissed his appeal 
this petition for revision has been 
presented on his behalf. It has been 
found that lie is the editor, printer and 
publisher of a periodical called the 
Shuddhi Samachar, which is printed in 
)Delhi in tiie Hindi language and script, 
and that in the month of September 
[1928, hefpuhlished in this periodical a 
signed article contributed by a corres- 
ipoiident and that the contents of the 
'article are such that if read by the 
.Mahomedans they are likely to promote 
[feelings of enmity or hatred between 
[the Hindus and the Mahomedans. 

It is contended on behalf of the peti- 
tioner that the periodical in question is 
not sold to the public but is sent out to 
its subscribers who are invariably 
Hindus. It is, however, conceded that 
in the month of September 1928 one 
copy of the periodical was subscribed for 
by a Mahomedan who, however, was a 
resident of a Native State and not of 
British India. It is further admitted 
that the number of persons who subs- 
|Cribe to the periodical is ten thousand, 
lit seems that some Mahdfnedans some- 
how got to know of the contents of the 
article in question with the result that 
at a iheeting held in the Jama Mosque 


of Delhi speeches were made profcestingi 
against the article and condemning what 
was contained therein. 

The petitioner’s counsel contends that 
if any feelings of enmity or hatred have 
been promoted as a result of the publi- 
cation of the article the persons respon. 
sible therefor are those who published 
it in the meeting in the Juma Mosque 
and not the petitioner who did not in- 
tend that it should be read by the 
Mahomedans, Counsel strongly reliei^ 
on the conclusion of the learned Sessions 
Judge that the appellant did nob at- 
tempt to promote feelings of enmiby 
acAongst Mahomedans against Hindus as 
this was not his primary object and, 
contends that after this finding it wasi 
not open to the learned Sessions Judgel 
bo convict Bwami Chida Nand for actual! 
promotion of ducii feelings because the 
intention of the accu^^el is a necessary 
ingredient in the oifence made punish- 
able by S. 15‘3.A. 

Mr. Abdul Rashid, .Additional Govern- 
ment Advocate, wlio appeared for the 
Crown; on the oblier hand contended 
that tlie learned Sessions Judge did not 
intend to liold that the petitioner did 
nob intend to promote feelings of enmity 
amongst Mahomedans against Hindus as 
would appear from his remark tiiab “he 
must be held to Imve intended that the 
article should have become known to 
Mahomedans.” In this connexion, the 
petitioner's counsel relied inter alia on 
the judgment of Dalip Singh, J. in 
A, I. R. 1927 Lah. 570 and contended 
that the Division Bench of this Court 
which decided the case reported as 
A.I.B. 1927 Lah. 594 did not expressly 
differ from the view expressed in the 
former case. He also urged that even 
if it be held that the view taken in the 
later case by the Division Beqch is 
correct, the judgment has no bearing on 
this case because in that case it was 
definitely found that apart from a poster 
issued by a Mahomedan leader inviting* 
the attention of the Mahomedans to the 
objectionable article there had already 
existed excitement among the Maho- 
med ans who had read the article inde- 
pendently. Such a circumstance does 
not exist in this case. To this the 
learned Additional Government Advo- 
cate replied that it was immaterial how 
the article came to the knowledge of 
the Mahomedans and the petitioner is 
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responsible for the result; and relied 
upon Emperor v. Ealicharan (l) and 
also the judgment of the Division Bench 
of this Court referred to above. 

Finilly, it was contended on betialf 
of the convicfc that a charge under 
S. 295- A could not under any circum- 
stances be sustained. The learned Addi- 
^tional Government Advocate conceded 
that if a charge under S 153-A could 
not be sustained for want of the requi- 
site intention of the accused the charge 
under the other section must also fail 
for the same reason. He also conceded 
that the accused could not be convicted 
under both the sections but that fee 
could be convicted only in the alterna- 
tive. This, however, is immaterial 
because the sentences have been ordered 
to run concurrently. 

It was also asserted on behalf of the 
petitioner that if the view of the learned 
Sessions Judge is sustained an honest 
criticism of another religion by a mis- 
sionary in his own place of worship or 
congregation when addressed to his own 
followers exclusively would become 
punishable, which could not liave been 
the intention of the legislature, and, 
finally, it was urged w^ith regard to the 
sentence that the fact that the Govern- 
ment have selected persons of a parti- 
cular persuasion for prosecution and 
have refrained from prosecuting the 
members of the other community for 
similar attacks on the religion of the 
accused should, inter alia, be considered 
a circumstance in support of a plea of 
provocation or extenuation and entitles 
the petitioner to leniency in the matter 
of sentence. No evidence, however, was 
cit^dd in support of this assertion. 

In my opinion the points of law i'o- 
volved in the case are important, espe- 
cially in view of what 1 have stated 
above and in view of the somewhat con- 
tradictory findings of the Sessions Judge 
and a more authoritative decision there- 
of is desirable. I consequently refer 
‘ this case to a Division Bench and direct 
that it be placed before the learned 
Chief Justice immediately with a view 
to its being heard very early. 

Judgment on reference. 
Fforde, J. — This is a petition in revi- 
sion in which this Court is asked to 
hold that thet decision of the Sessions 
Judge of Delhi, declaring a certain 

ll) A.l.R. m? All. 649s=a49 All. 856 


article to have been published with the 
intention of promoting enmity betweerr 
Hindus and Mahomedans, and also being 
deliberately and maliciously intended to 
outrage the religious feelings of Maho- 
medans, is a finding against law. 

Having been taken through the judg- 
ment in question and having heard 
Mr. Kapur, who lias advanced every 
argument which could reasonably be 
put forward, I am of opinion that the 
finding of the learned Sessions Judge 
that the article in question was intended 
to promote enmity between the two 
communities, and that it was published 
with the deliberate and malicious in- 
tention of outraging the feelings of one 
of the communities, has not been shown 
to bo in violation of any principle of 
law. I am satisfied that upon tiie find- 
ings of the learned Sessions Judge on 
the evidence an offence has bocrn estab- 
lished both under S. i53-A anti under 
S. 295- A, I. P. C. 

Mr. Kapoor has finally urged that the 
punishment imposed is too severe for 
the offence. The learned Sessions Judgo 
has sentenced the petitioner to six 
montlrs* rigorous imprisonment and a 
fine of Rs. 300 for the offence under 
S. 153-A and to rigorous imprisor^menb 
for six months nndor S. 295-A, 1. -P. C. 
Had the^e sentences been made to run 
consecutively the question might have 
arisen whether two separate sentencea 
should be given for offences which 
arise out of one publication. As, how- 
ever, the sentences of imprisonment 
have been made to run concurrently 
and, in effect, the punishment to be 
suffered will only be six months’ rigo- 
rous imprisonment in addition to the 
fine, I see no reason to interfere with 
the sentence. This petition, in my 
opinion, must be rejected. 

Addison, J. — I concur. 
v.B./r.K. Petition rejected. 
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1930 Cr. Cases 401 

(Cftkcutta) 

Rankin, C. J. and 0. C. Ghose. J. 

Hamid AH Haidar — Appellant. 

V. 

Opposite Party. 

Criminal Appeal No. H12 of 192S, De- 
cided oil 20fch Pe'bruary 1929, against 
order of Soss. Judge, Tipper#, D/- 27th 
September 1928. 

(a) Criminal P. C., S, 304 — Judge U not 
obliged to accept an absurd verdict — He 
can ask jury to reconsider matter over again. 

In ii criminal cri.it wiMi tlio help of a jury ^ 
Judge ig nofc obligf'd tio aceopi; an absurd ver- 
dict cither as a venlicfc of guilty or as a verdict 
of not. gnilfiy. lli is (jui jo entitled to tell tho 
jurv to consider the matter over again. 

[P 401 C 2] 

(b) Criminal P. C., S. 298 - It is not duty 
of Judge to accept and interpret unintelligi- 
ble verdict. 

It is no part of a Judge’s duty to accept and 
interpret for himself a verdict of an unintelli- 
gible cbar;ictfjr when th'.' inemb.Ts of the jury 
arc thoi ‘0 and can gis-e a proper verdict. • 

LP 401 C 2] 

(c) Criminal P. C., S. 297 — Judge can re- 
charge jury after unintelligible verdict — 
Cross-examination of jury in such case is 
not pro peg. 

When in case of an unintelligible verdict 
from a jury, a Judge thinks it better to re- 
charge the jury on specific points there is noth- 
ing in tbo Criminal P. C., to prevent him from 
doing so. In such i\ matter it is most unsatis- 
factary for a Judge fi > crcs.s-exainine the jury 
which as a matter of fact means cross-examina- 
tion of the foreman of the jury, [P 401 C 2] 

A, K, Bam and Saiindranatli 
Mukerji — for Appellants. 

Khundkar — for tho Cro^vn. 

Rankin, C, J . — In this case wlien th© 
trial had i^roceeded to the end of the 
learned Judge s charge to the jury, the 
jury considered their verdict. There 
were eleven accused and the foremau 
road out the imraos of those eleven 
people and said that the jury found them 
all guilty under H. 147, I. P, C. So far 
as the learned Judge is concerned, the 
foreman was then heard to read out the 
names of five of those accused and to 
say that the jury found them guilty 
under S. 364 and to go on to say that 
the others wore not guilty under that 
section. Thereupon, the learned Judge 
recorded that as their verdiet. He 
typed out a little judgment and sentence 
on that basis and he read it out in Court, 
when, to his astonishmeikti, the fore- 
man said : 

that is not what wo said. What we said 
was that these five people were guilty undaf 
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S. 364, but we gave them the beaeQt of the 
doubt«” 

Thereupon, the learned Judge has, 
1 think, exercised a most admirable dis- 
cretion. He recharged the jury, telling 
them particularly about the benefit of 
the doubt and what S. 364 meant and 
sent them back to consider and find out 
what their verdict really was. They; 
came back. They d( 3 liv 0 rcd their ver- 
dict perfectly properly, finding the eleven 
accused guilty; under 8. 147 and finding 
certain accused guilty under 8. 3G5. It 
is not said that there is anything wrong 
with tiTe charge, and the verdict cannot 
bo attacked upon that ground. It ifv 
sa*id, first, that in this course there 
something contrary to the Colo and 
that the learned Judge imrl no right to 
recharge the jnry at all; secondly, that 
he should have taken this ahsurod ver- 
dict as a veirdict ol nob guilty; and, 
thirdly’, that at all events he was con- 
fined to asking certain questions of 
the jury. 

I desire to say that 1 protest against 
all three of these suggestions. The 
learned Judge was not obliged to accept 
an absured verdict, either as a verdict 
of guilty or as a verdict of not guilty. 
He was quite entitled to toll the jury 
to consider that matter over again. In 
the case in which the jury iiave not con- 
sidered the matter over again, a verdict^ 
of that character would doubtless be 
construed afterwards as a verdict of not 
guilty; but that there is any duty upon 
the Judge to accept and interpret for 
himself a vejdiet of that character, when 
the jury are there and can give a proper 
verdict, is to my mind a proposition 
which has no foundation. Again, the! 
learned Judge could, if ho liked, have] 
asked questions of the jury. He was 
not obliged to do so. If ho thought it, 
fairer and clearer and simpler to re-l 
charge the jury on certain specific pointsj 
and to tell them to go and get their; 
heads clear on the subject and give a[ 
proper verdict, there is nothing in the * 
Code against that. The Judge put thel 
matter in a much better position than it! 
would have been if he had endeavoured! 
to cross-examine the jury, which, as! 
matter of fact, means cross-examinationj 
of the foreman. That is generally a! 
most unsatisfactory procedure. ^ 

Then it is said that, booausd 
learned Judge has not treated as patt 
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the record the piece of paper on which 
he typed out the foreman's verdict of 
guilty as the Judge understood him, 
which the foreman afterwards dis- 
claimed as not being the verdict at all, 
that is contrary to the Code and ought 
to vitiate this trial. In my judgment, 
the intention of the Code has in this 
• case been most scrupulously fulfilled. 
You cannot put down in black and white 
a misunderstanding, and if the learned 
Judge had allowed that record to remain, 
it would have been obviously wrong 
unless he coupled it with something to 
say that there was a discrepancy bet- 
ween what he took the verdict tq^be 
and what the foreman afterwards said 
it was. The learned Judge, accordingly, 
recorded in the greatest detail every- 
thing connected with this incident; and, 
in my judgment, there is no ground 
whatsoever for interference with the 
result of this trial. 

The appeal must be dismissed. The 
applicants must now surrender to their 
bail and serve out the remaining periods 
of the sentences imposed on them. 

C. C. Ghose, J.— I agree. 

B.M./B.K. Appeal dismissed. 

1930 Cr. Cases 402 

(Rangoon) 

Brown, J. 

Maung Ba Chit and another — Accused 
— Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Revns. Nos, 341-Band 342-B 
of 1989, Decided on 15th October 1929, 
from order of Sess. Judge, Moulmein. 

(a) Criminal P. C., S. 239 — Persons 
charged with criminal conspiracy to steal 
timber for certain term and also with habi- 
tually receiving and dealing with it during 
that term in pursuance of conspiracy — ^There 
is no misjoinder — But trial will be bad if 
persons aro charged with stolen timber out- 
side the conspiracy. 

There is no misjoinder where the accused 
persons are charged as being parties to a crimi' 
na) conspiracy to steal Government timber for 
a term of years and also with habitually 
laoeivlng and* dealing with that timber know- 
ing or believing it to be stolen property during 
the same period in pursuance of the conspi- 
racy. Blit if the charge is for habitually re- 
•ceivtng stolen timber outside the said conspi- 
racy, the trial will be bad and must be set 
aside as void ; 26 Mod. Cl (P.C.), DisL 

fP 406 C 1, 3] 

(h) Criminal C., S. 342— Object of oaa- 
minaiion of accasod is to enable him to ex- 
plain anything appearing in vidence againet 


him — In complicated case general questfone 
asking him what he has to say in explana- 
tion of evidence agaihst him is insufficient. 

The object of the examination of the accused 
is to enable him to orplain anything appearing 
in evidence against him. It is impossible to 
lay down any hard. and fast rule as to what 
question should be put in any particular case. 
The failure to put certain vital questions will 
not vitiate a trial if the accused is in no sense 
prejudiced j^y that failure. But in a compli- 
cated case it would be an entirely insufficient 
compliance with the provisions of the section 
to put a general question asking the accused 
what he has to say in explanation of the evi- 
dence against him. Thus where the proseon- 
tion is mainly based on the contents of the 
documents which are obscure and capable of 
mere explanations than one it is of special im- 
portance that the accused should be asked 
(.pocidcally as to what his explanation of the 
doubtful passages is: d. J. It, 1025 Cal. 361 and 
A. I. R. 1024 Hang. 172, Rel. on,; A. I. B. 1029 , 
Rang. 331 and .1. /. Jl. 1926 Hang. 268, Ref. 

[P 406 0.2] 

(c) Penal Code, S. 378— Licensee cutting 
trees in Government forest not covered by 
license— Officer competent to give consent 
for their removal out of possession of 
Government giving it on understanding that 
timber to be removed was covered by license 
— Consent held not valid within S. 378 
and theft of timber held to have been com- 
mitted. 

Where the licenBCo cuts down tifeos in the 
Governmont forest which are not covered by 
his license aud where the person authorized to 
give consent to remove them out of the posses- 
sion of Governmont gives it by issuing mmoval 
pass and the bill of title to timber on (he un- 
derstanding that timber to be removed was 
timber covered by the license and thus the con- 
sent is given under a misconsception of fact 
there is no such consent as is meant by 3. 878 
and in such circiirnstaiioos ofFenoe of theft of 
timber is committed : 1 Rom. 610, ZWsL 

[P 408 C 2; P 409 C 1] 

(d) Criminal Trial — No specific instance of 
theft or receipt of stolen property proved-— 
Court asked to infer from several obscure • 
documents in possession of accused that 
there was conspiracy to commit theft — Ac- 
cused not questioned about documents— In- 
ference cannot be drawn— Criminal F, C., 
S. 342. 

Where no speciOc instance of theft or of 
receipt of stolen property is proved and the Oourt 
is asked as a result of several obscure docu- 
ments found in possession of accused to infer 
that there has been conspiracy to commit theft, 
it is a dangerous thing to draw suoh an infe- 
rence as to any such conspiracy among the 
accused without questioning them about the 
documents : 37 Cal. 467, Rel. on. 

[P 411 C 2; P 412 0 1] 
De Olanville Orant and Darioood^lot 
Appellants. 

Gaunt — for the Crown. 
Judgment.—The two petitioners. Ba 
Chit and Mating Naw, were sent up by 
the police before the First Additional 
Special Power Magistrate, Moulmein, 
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^jogetiher wifch nine others^ on various 
ohargesu After taking enough prosecu- 
tion evidenooto satisfy him that prima 
facie case had been made out, the Magis- 
trate discharged four of the accused and 
framed charges against the other seven 
under S. 120-13, read with S. 379, and 

413, 1. P, 0. The Magistrate found 
all the persons who were charged guilty. 
They all appealed to the Sessions Judge. 
The Sessions Judge set aside the convic- 
tions as regards five of the appellants but 
upheld the convictions and sentences'in 
the case of the two petitioners. The 
two petitioners have both boon found 
guilty under S. 120-B. and Ba Chit has 
also been found guilty under S. 413 and 
Mating Naw under S. 413 read with 
S. 109. They have each been sentenced 
by the Sessions Judge on the second 
charge only to two years* rigorous im- 
prisonment. Both Ba Chit and Maung 
Naw.havj now come to this Court in re- 
vision against the orders of the Sessions 
Judge. 

It generally happens that cases in 
which charges of conspiracy are brought 
are oompUcated cases. The present case 
is not exception to that rule. A large 
number of witnesses were examined at 
enormous length and the case took about 
nine months to try before the Magist- 
rate, and, although the record of the 
oral evidence is so bulky, the convictions 
have been based mainly on certain do- 
cuments which were found in the pos- 
session mostly of the two petitioners. 
Ba Chit was a timber trader in Moul- 
mein, dealing in timber on a large scale. 

, Ho had various licences and permits for 
the extraction of timber from the forests. 
Ho himself never went to the forests at 
all, the timber being extracted on his 
behalf by agents or contractors. Maung 
Naw was a servant of Ba Chit who used 
to visit the forests from^time to time. 
The exact scope of his duties there, is 
disputed, but lie had generally to look 
after the interests of Ba Chit. 

A few months before the institution 
of this case, the Divisional Forest Officer 
as a result of personal inspection, 'found 
a large number of stumps of green Pyin- 
kado, trees in an area where permits had 
been given only for the extraction of 
aule-natthat timber, that is to say, dead 
or fallen trees. Stated inibroad terms, 
the prosecution is that for the last ..two 
jyears there has been a widespread* con- 


spiracy in which the petitioners took 
part to obtain timber by illicit means. 
That conspiracy involved several sub- 
ordinate officials who were bribed from 
time to time by Ba Chit. At the time 
that the charges were framed against 
the seven accused, it appears that, 
though there was evidence to show that 
the four accused, who were nob charged, • 
had been conspiring separately to steal 
timber, the view of the Magistrate was 
that they were not parties to the same 
conspiracy as the petitioners. 

Charges were framed against the pe- 
titioners under the provisions of S.120-B 
and S. 413, I. P. C. The charge 
against Ba Chit under S. 120-B reads as 
follows: 

“That you (hiring the two yoars prior to 15th 
August 192S (the date on which this case was 
r<‘p>rtefl), wo ro a party to a criminal conspi- 
racy to steal timbor in the Ataran Forest Divi- 
sion with heidcjuartors at Moiilmeiu, and in 
agreement with the accused, Maung Naw, 
Maung 1*0 Thein. Maung Tnn Byu, Maung So 
Min, Maung Yo Gy an and Maung Khin in con- 
seqiiGuco whereof Government timber was 
stolon from Winy aw and Natchaung Kaiiges in 
the said Forest Division and thereby committed 
an offenpo punishable under S. 120-B read with 
S. 379, I. P. C.»’ 

The second charge against him was: 

“That you during the two years prior to 15th 
August 192S (the date on which this case was 
rexiortcd J were a habitual receiver and dealer 
in Govornmont timber which you know or had 
reason to believe t> bo stolen property and 
thereby committed an offeuco punishable under 
S. 413. 1. P. C.'' 

The charges against Maung Naw were 
couched in similar terms. Against the 
other accused charges of conspiracy only 
were framed. The first objection that 
has boon raised on behalf of the peti- 
tioners in this case is that tliere has 
been a misjoinder of charges, and that, 
therefore, the whole trial is void. It is 
suggested that in any case the two 
charges against the same person could 
not be sustained; that a thief cannot 
also be a habitual receiver of stolen pro- 
perty; and that the receipt of stolen 
propety in pursuance of a conspiracy of 
this nature cannot reasonably be called • 
“habitual receiving*’ within the mean- 
ing of S. 413. The question whether the 
two charges can bn sustained does not 
I think, properly arise in considering 
whether there has or has not been a 
misjoinder. It has been contended on 
behalf of the iietitidners, and in my opi- 
nion the contention is perfecUy corrjwt, 
that in considering^ whether tbete ' 




been a misjoinder of charges or not, we 
have to consider nob what orders were 
passed by the Court, but what was the 
subject of the charge. 

The point for consideration at present 
therefore, is whether a joinder of the 
charges, as framed, is or is not justified 
, by the provisions of the Criminal Pro- 
cedure Code. Under the provisions of 
S. 239, Criminal V. C., persons accused 
of different offences committed in the 
course of the same transaction may be 
charged' and tried together. It has, of 
course, nob beoii suggested that aU the 
accused could not properly be tried to- 
gether under the first charge, that «of 
conspiracy, but it is urged that the 
joinder of this charge with the second 
charge under S. 413 is not justified, as 
the offences charged in the two charges 
are not offences committed in the course 
of the same transaction. 

It appears that in the case, as origi- 
nally presented before the Magistrate, 
it was suggested that Ba Chit received 
stolen property, not only in pursuance 
of the conspiracy charge in this case, 
hut also from other traders who were 
not themselves parties to this particular 
conspiracy. In the words of the Govern, 
ment Advocate when addressing the 
Court before the framing of biu3 charge: 

**The wider couspir.icy for which the othor 
accused havo been joined with the above in this 
case is a conspiracy fca use of Ba Chit as 

a habitual dealer in stol u property. — 120-B, 

m:^ 

If the accused in the present case has 
been charged with being a habitual dea- 
ler in stolen property which came from 
these other accused, then it is no doubt 
that there has boon a misjoinder. Can 
it, however, b 0 said*bliat this is the mean- 
ing of the charge ? The other four ac- 
cused, from whom, it was suggested, Ba 
Chit used to receive stolon timber, were 
not charged in this trial at all. The 
trial proceeded only against the persons 
alleged to have taken part in the special 
conspiracy charged. 

It must be admitted that the second 
charge in this case is happily wor- 
ded, and it might be reJI^^feelude a 
charge of receiving stoleioimber out- 
side this particular ^ j^onsf^cy. But 1 
think that, if the woviw0^i the charge 
be taken in conjunction 'with (she cir- 
cumstances under which it was framed 
andthc wlude conduct of the trial of 
fche wuKi, it is clear that it was ncm 


intended, and that it was never undeiv 
stood by any of tfae^ocused that it was. 
intended that any habitual receiving 
should be considered except habitual 
receiving in the course of the present 
conspiracy. 

The first charge sets forth that during 
the two years prior to Ifith August 1928 
the accused were i)arties to a criminal 
conspiracy to steal Government timber. 
The second charge sots forth that during 
the game two years the accused was a 
habitual receiver and dealer in Govern- 
ment timber, which he knew or believed 
to h6 stolen yroperby. The charge should 
certainly have had added to it some 
such words as “in pursuance of the said 
conspiracy' . But the wording of the 
two chargt3s siiows quite clearly that 
the periods covered by the two charges 
are the same, and at tlio time tliat the 
cfiarges were framed the four other ac- 
cused ]:evsons were struck off the list of 
accused in this case. This indicates 
very clearly tiiat, although the charges 
were faultily framed, it was never the 
intention of the Magistrate ijj fact to 
consider timber received by the accused 
from these otlier four accused persons 
wIk) wore nob subsequently charged; nor 
in the proceedings themselves h{^vo 1 
been able to trace any sign of anj' at- 
tempt subsequent to the charge to prove 
such receipt, or anything to suggest that 
at any period after the charge the peti- 
tioners, or any of the other accused, 
really thought that this illegal receipt 
from persons nob in the conspiracy was 
included in th^ charges. The position, 
therefore, seem.** to rne to be this. Tlje ' 
charges framed are unforbnaatoiy framed 
vaguely and read by themselves could 
undoubtedly he read to cover matters 
outside the transaction of conspiracy. 
But in actual fact they wore never in- 
tended to cover sucii matters, and wore' 
never understood by any of the accused 
as covering such matters. 

The question is whether in these cir- 
cumstances there has been a misjoinder 
which vitiates the trial. The loading, 
ease on this point is the case of Sub- 
rahmania vhjyar v. Emperor (l). In 
that case an accused person had been 
tried in one trial charged witih no less 
than forty. one aote extending over a> 
piri<^ of two years. That was plainly 
ei'S'BirxlsfSIlMr 



3 930 Mating Ba t. (Brown, 406 


in contravention of the .8. 234, Cri- 
minal P. 0., whicB provided that a 
poison might only be tried for three 
offences of the same kind if committed 
within a period of twelve months. It 
was held that such a procedure was 
Absolutely fatal to the validity of the 
trial and could not be oiired by the pro- 
visions of S. 537, Criminal P. C. In 
the course of their judgment their Lord- 
ships of the Privy Counsil observed 
at p. 97 

“ Their Lordships ar.^ iniabla to regard the 
disohedionco bo aa express provision as boa 
mode of trial as a more irrcguljirity. Such a 
phrase as irregularity is nob appropriabe lo bho 
illegaliby of trying an accused porson for 
many diUeronb olTonces ab the same time and 
*tlioso odoDces being spread over a longer period 
than by law could have b?on joined together 
in one indictmanb. • • • • * 

“ The remedying of mere irregularities is 
familiar in most systems of jurisprudence bat 
it would bo an extraordinary extension of 
-such a bradch of administering the criminal 
law to say that when the Code poBitively 
enacts that such a trial as that which has 
t.akeu place hero shall not be permittorl that 
iihiB contravention of the Code comes within 
the description of error, omission, or irrogu- 
Jarity.” 

It has been contended before me that 
on the face of this authority 1 am 

• bound, to hold that the trial in the pre- 
sent case is bad and that the defect 
cannot bo cured irrespective of any 
question as to whether r.fie accused have 
•or have not been prejudiced. I have 
also })een referred to various later rul- 
ings of the Indian High Courts in 
which tiiis decision of the Privy Coun- 
cil has been followed. I do not think, 

* however, that it is necessary to refer 
to any of these cases in detail, as none 
of them are really analogous to the 
present case. There can be no doubt 
Iwliatever th.^t had the accused in this 
lease been in fact tried for habitually 
jreoeiving stolen timber outside the con- 
spiracy, I should have no option but to 

. hold that the trial was bad and must 
^ bo set aside as void. In such oircum- 
stances, in the ivords of their Lordships 
of the Privy Council, there is a posi- 
tive onaetmeiit that suoIj a trial should 
not be permitted. Jhit in i»y view of 
the case, there was not in fact any 
such trial here. The charges were not 
drafted as carefully as tho)^ should have 
been, and, if read by themselves, might 
have been held to include charges that 
«>ould not legally be joined with the 


conspiracy charge. But the error liere 
was one of form and not of substance. 
The joint trial of the charges of receiv- 
ing from outside sources and being a 
conspirator was not a reality. There 
was in fact no such joint charge, only 
the appearance of one, and the circum- 
stances are entirely different from those 
dealt with in Suhralmania Ayyars ' 
case (l). In that case there can be no 
question that there actually had been a 
trial together of 41 acts, only three of 
which could Jiave been legally joined 
togebhei; The misjoinder was quite 
clearly one of substance as well as of 
form. 

In the present case the trial which' 
has actually taken place is the trial 
under charges of conspiracy and of re- 
ceiving stolen property in pursuance of 
that conspiracy. There has not in fact 
been any trial which the Code has posi-'; 
tively forbidden. There has merely’ 
been an error in the wording of the', 
charge, which has in fact affected 
nobody. 

In my* opinion the circumstances of 
this case are entirely different from the 
circumstances of Suhrahmania Ayyars 
case (l), and the case is one where the 
error can he cured by the provisions of 
S. 225, Criminal P. C. There was, in 
my opinion, no joint trial of two offen- 
ces which could not be tried toge- 
ther. There w'as merely an error of the 
particulars required to bo stated in the 
second charge— ^ an error which can be 
cured by S. 225. I do not understand 
it to bo seriously suggested that the 
petitioners have in fact been prejudiced 
by this error. My finding on this point, 
therefore, is that there has been no such 
misjoinder of charges as necessitates 
by itself the sotting aside of the pro- 
ceeding of the trial Court. 

The next point wliicli has been raised 
on behalf of the petitioners is, to my 
mind, one ot greater difficulty. After 
the examination of some of the prosecu- 
tion witnesses, but before the framing ‘ 
of the charges, the accused were exa- 
mined generally on tlio case and they 
were further examined later after other 
prosecution witnesses had been exami- 
ned. They Nvere questioned as to the 
oral evidence against them. Their con- 
victions, however, are based chiefly 
not on the oral but on the documentary 
evidence* ^ 
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There are a very large number of 
documents which have been relied on 
by the prosecution. They consist in 
part of letters of the alleged con- 
spirators and in part of entries in 
diaries of the accused. The Courts 
below have held chiefly from general 
» deductions drawn from these documents 
that the petitioners were parties to the 
criminal conspiracy ; but so far as these 
documents were concerned, the only 
questions put to Maung Ba Chit were as 
to the documents having been seized in 
his possession and as to certain docu- 
ments being in his handwriting an(J in 
the handwriting of his wife. His at- 
tention in his examination was not 
drawn to the contents of any of the 
documents which were held to be in- 
criminatory ; nor was he asked for any 
explanation in any single case. The 
same remarks generally apply to Maung 
Naw. 


Section 342, Criminal P.C., lays down 
that for the purpose of enabling the ac- 
cused to explain any circumstances ap- 
pearing in the evidence against him, the 
Court shall question him generally on 
the case after the witnesses for the pro- 
secution have been examined and before 
he is called on for his defence. I held 
in the case of Nga Ilia U v. Emperor 
(2), that a failure on the part of the 
Court further to examine an accused 


person after two of the prosecution 
witnesses had been recalled for further 
cross-examination, after the charge had 
been framed, did not necessarily vitiate 
the whole trial if the accused person 
was not in any way prejudiced thereby. 
I see no reason to change the view I 
took in that case, a view of which 
Carr, J., has expressed a general agree- 
ment in the case of S. M. Subhauya 
Naidu V. Emperor (3). But the ques- 
tion that arises in this case is a very 
diBferent one, and the contention is 
that the petitiouers have in fact been 
very seriously prejudiced by the failure 
on the part of the Magistrate, 

Different views have been taken as 
to the exact meaning of this section. 
In the case of Emperor v. Alimuddin 
Naskar (4), it was held by Mukerji, J., 
that the section requires the Court to 
put to the accused the salient facts 


o f f 139. 
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and ciroumstanoesr. of the case in a 
succinct form, and to ask him if he has 
any explanation thereof to offer. New- 
bould, J., took a different view. He 
held that a formal question in general 
terms,- which gives the accused an op- 
portunity of making a statement of his 
defence with his own lips is a sufficient 
compliance with the mandatory pro- 
visions of S. 342, Criminal P. C., since 
it enables the accused to explain any 
circumstances appearing in the evi- 
dence against him. 

In the case of Maung Hman v. Bm- 
pm)r (5), May Oung, J., took substan- 
tially the same view as Mukerji, J. He 
remarked as follows : 

‘^The object of the ncction ra to enable the 
accused to explain each and t‘vor>’ circum- 
stanct‘ app'aring ill evidence against him. A 
Jndgi' or Magistrate should note 6V“ry point 
which he thinks he will have to put into the 
scale against the accused and th'm question 
him on each point. Otherwise it is impossible; 
for the accused to know what is hi the Court's! 
mind. Several points may be made by thej 
prosecution ; some of these the Court considersl 
good othiTS are rogiird»id as practically wort a- 
loss. But the accusi^d is not affbrdcd any 
reasonable opportunity of eParing up tho ciS’l 
by such a qiu stion as : “What have you to 
say ?“ The sp-cific point or points which 
Weigh against him must lie mentioned ; for 
if this is not done, h«’ cannot r asonaby* be ex- 
pected to be abln to explain it or them.” 

With these remarks I generally agree. 
The object of the examination of the 
accused is clearly to enable him to ex- 
plain ’anything appearing in evidence 
against him. It is impossible to lay down 
any hard and fact rule as to what quos 
tions should be put in any paiiicularj 
case nor would the failure to put certain 
vital questions vitiate a trial if the ac- 
cused were in no sense prejudiced by 
that failure. But in a complicated] 
case like the present 1 think it would 
be an entirely insufficient compliance! 
with the provisions of the section to 
put a general question asking the ac- 
cused what ho had to say in explana-i 
tion of. the evidence against him. 

A very large number of the passages 
in the documents on which the prosecu 
tion relies are in themselves obsourel 
and capable of more than one explana- 
tion ; and, where the prosecution is 
mainly based on the contonts of such 
documents Mien, it seems to me of spe- 
cial importance that the accused should 
^ ask ed s pecifica lly as to What their 

(3) A. I. B. 1924 Rang. 172a5l Bang .639, 
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explanation of thg doubtfal passages 
are. I do nob suggest that they' haye 
to be questioned about every single one 
of the documents separately, or that no 
document could be used against them 
,a 3 to which a specific question had not 
been pub. Bub in jDrder to comply with 
!the spirit of the provisions of this sec- 
ibion, there should at least in rny opi- 
nion hive been some eximination of the 
accused as to the contents of some of 
the more important documents. 

The question for consi lerabion, tliere- 
fore, is whether the acciisei can be said 
to have been preiudicod by the failure 
to put these questions, and whether, in 
the absence of such questions, it is pos- 
sible to uphold the convictions. 1 find 
it impossible to answer this quescion 
satisfactorily without considering in 
some detail the documents themselves 
and what they can be held bo have 
proved. But before considering the 
contents of the documents, it seems to 
me necessary to have some clear idea 
of what the offences charged are and 
what it ts necessary for the prosecution 
to prove to establish those charges. 

The main charge against the peti- 
tioners is that they conspired together 
toocftomit theft of timber with a num- 
ber of other persons. In the first place 
they are not charged with any isolated 
act of theft. They are charged with 
widespread conspiracy to commit theft 
extending over a period of two years ; 
and in the second place the conspiracy 
they are charged with is one of com- 
mitting theft. A number of the docu- 
ments produced on behalf of the prose- 
cution indicate that the accused, Ba 
Chit, has been bribing various forest 
subordinates and clerks, some of whom 
wore accused in the trial Court. But 
reprehensible though the wholesale 
bribery may bo, bribery is not theft, 
and the evidence as to bribery is only 
relevant in this case so far as it supports 
other evidence to show the existence of 
the conspiracy to commit theft. The 
phrase illicit foiling’* has been con- 
stantly used in connexion with this 
case. It is a somewhat linfortunato' 
phrase to use in connexion with so arti- 
ficial a charge as the charge of cons- 
piracy to commit theft. • 

As I understind the prosecution case 
it mainly is that Ba Chit, through his 
agents, has during the last two years 


been deliberately cutting down green 
Fyinkado trees, which were nob covered 
by the berms of the licences and per- 
mits held by him. The licences and 
permits he holds are of three kinds- 
namely, (ij Legwinbhib, or permission bo 
fell timber on revenue paying land ; 
(ii) Gaikthib, or permission to fell an^j 
staniing Pyinkado within seventy-five 
feet of a kyaung ; and (iii) Aule-natthat 
or a license to cut in Government Fo- 
rests what are known as “Aule-natthat** 
trees. Taera is no Oifi3ial definition of 
the word Aule-nab that, bub it has been 
hold to mein standing trees which have 
dfed and trees which have fallen nabur- 
ally. 

The suggestion for the prosecution is 
that under cover of this Aule-natthat 
licence, Ba Chib, through his agents^ 
has in fact been cutting down growing 
Pyinkado trees on a large scale. There 
are various other Forest offences and 
fraudulent practices which Ba Chit is 
alleged bo hava committed or it is al- 
leged* the documents indicate, have been 
committed on his behalf and with his 
connivance. The lower Courts have 
held that the cubbing of green Pyinkado 
trees nob covered by a licence is neces- 
sarily theft. I agree that if the cubbing 
on a large scale his been proved, then 
most of the necessary ingredients of 
theft are clearly present. There has 
been an intention to take property dis- 
honestly out of the possession of 
Government and there has bean a 
movement in order to such taking. The 
only point which raises difficulty in this 
respect is whether it can be held that 
the dishonest intention was to take the 
property without the consent of the 
person in possession. It would appear 
that if a green Pyinkado has been cut 
in most eases it has not been taken 
down the Moulmein before the licensee 
has paid the revenue duo to Government 
thereon. 

The procedure bo be followed before 
timber extracted hy private persons can 
be at the disposal of the person extract- 
ing it is described by Mr. Bicketts the 
Divisional Forest Officer. The trees 
when felled are dragged to a place pre- 
viously agreed upon and fixed by the 
Forest Department Officers for measure- 
ment. The property hammer' ncnark 
must be affixed to the stumps and tha 
logs by the permit-holder or his agent 
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within 2^ hours of . the felling. The 
t&'orest Department measures the timber 
either at the stump or at the place 
fixed that is the bank of the nearest 
iioating stream. The logs are then 
measured by the revenue marker who 
is either the Range Ofi&cer or some one 
•speoialiy deputed by the Divisional 
Forest Officer. The marker then re- 
cords the measurement in the regula- 
tion book giving the serial number of 
the logs measured. A copy of the mea- 
surement is then sent to the head office 
At Moulmein. There it is checked and 
‘if royalty has not been prepaid a oha- 
lan is prepared and sent to the licenst- 
"holder. If the royalty has been pre- 
paid the total amount is then entered 
in the register and debited against the 
permits. On the chalan royalty is paid 
in Moulmein and debited in the register 
likewise. After that a pass order is 
issued from the head office tc the reve- 
nue marker and a copy of the pass 
order is supplied to the licensee. The 
revenue marker is instructed by the 
pass order to put the akauk or revenue 
paid mark on the timber and to issue 
bills and removal passes. The bill 
issued is on a printed form on which 
the revenue marker enters details of 
the logs under measurement and also 
the impression of his akauk. This bill 
is given to the representative of the 
owner in the forest and is apparently 
in the nature of a tide deed to the 
timber. At the same time a removal 
pass is issued. Exce^it on such a pass 
no timber can be removed. The result 
of all this procedure is that to all in- 
tents and purposes the timber remains 
in the possession of Government until 
^ the bill and the removal pass are issued. 
Pyinkado is then made up into raits 
And floated downstream, liefore rea- 
ching Moulmain it has lo pass and be 
checked at the revenue station at 
cither Ngante or Htake. 

It has been urged on behalf of the 
petitioners that even though timber 
were originally cut and removed with 
A dishonest intention it remains in the 
•possession of Government until the 
extractor obtains the removal pass and 
the bill connected with it, and that it 
cannot, therefore, be said to have been 
removed out of the passessiott of 
Government without Government's con- 
sent. I think it mubt be conceded that 


in such circumstances the consent of 
Government or its fepresentattve, has 
been obtained to the removal of the 
timber. 

In the case of lieg v. Hamnanta (6), 
the accused bad out down wood which 
had been ^removed to a Government 
Depot. It w^as subsequently taken 
away by the accused from the Govern- 
ment Depot with tlio consent of a For- 
est Inspector but without paying any 
Government dues. The Timber was 
held to have been in the possession of 
this Inepectoron account of the Govern- 
ment. But it was held that the timber 
was not removed with the consent of 
Government as the Inspector was not 
authorized to give consent and that was 
clearly known to the accused person. 

The circumstances .of this case are 
very different. Here the consent was 
given by the person clearly authorized 
to give it after the payment of £he full 
duty. I think, however, that presum- 
ing that there was a deliberate inten- 
tion from the very first to obtain tim- 
ber which the accused knew he«Jhad no 
right whatsoever to fell the offence 
would be theft on the ground that the 
consent given to the removal by Govern- 
ment was a consent based on a miscon- 
ception of fact. 

Section 90, L C. lays down : 

A coDSent is not such a cousant as is in- 
tendc^d by any section of this Code, if the con- 
sent is pivon by a person . . . under a mis- 
conception of fact and if the person doing the 
act knows, or has reason to believe, that the 
coiifcni was {.:ivcn in consequence of such . . . 
iiri-i concept ion. *’ 

To what extent this section applies to 
the provisions of S. *178, I. V, C.,I find 
it very difficult to decide. If it means 
that any misrepresentation of fact in- 
ducing a consent would result in that 
consent not being a consent within the 
meaning of S. 378, then it is difficult to 
see what distinction can be drawn bet- 
ween the offence of theft and claiming 
property dishonestly by means of cheat- 
ing. 

1 have been unable to find any autho- 
rity on this ]ioint. It seems to me,i 
however, tiwit in the circumstances just 
descrii)ed it must be hold that the con- 
sent has been given under a tpiBcoucep- 
tion of (act. JJad the responsible offi- 
cer who agreed to accept felm revenue 
and to the issue of removal^jmss and^ 

(6) [1877] 1 Bom. CIO. 
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the bill of title been aware 'that the 
jtimber in question^ was timber which 
the licensee had no right whatsoever to 
.'fell, there can be no doubt that the con- 
sent to the removal would never have 
jbeen given. Consent was given on the 
understanding that the timber to be 
{removed was timber' covered by a 
license. If in fact it was timber not 
covered by a license at all there was 
a misconception as to the property for 
which consent was given. 1 think, 
therefore, that in such a case it must be 
held that there was no such consent as 
is meant by S, 37B, I. P. C., and that in 
)8uch circumstances the offence of theft 
jwas completed. 

‘ Tiiero are other respects in which 
some of the documents suggest that of- 
fences may have been committed. Ac- 
cording to Mr. Bicketts one way in 
whicli Government might be defrauded 
would Be by passing down timber on 
which the akauk mark had never been 
iplaced and on whicli revenue had never 
been paid, and escaping the attention 
of the revenue depot at Ngante either 
»by concealing the timber or by bribing 
those in charge of the revenue stations. 
I think it is clear that timber taken in 
this .way would be obtained by theft. 
It is' quite olcar that the person who 
took the tirahor out must hive known 
that any forest subordinate who gave 
41 consent thereto had no authority to 
;giyo such consent. 

Another method in which it has been 
■suggested that Government may be de- 
frauded is by iiiHuencing the officer 
deputed to measure the log and having 
•short measurement returns sent to 
Jieadquartors, the result being de- 
frauding of Govornment revenue, I do 
not think this method of fraud neoes- 
^Barily involves theft. It the timber 
*was timber covered by the licenses it 
cannot bo held that there was any dis- 
honest ioteutioD when the timber was 
out and moved to the river bank. After 
■ihat, the timber remained in the pos- 
session of Govornment until it was 
handed over to the licensee or his agent 
:with the bill of title. Possession was 
•then micle over to the licensee or his 
.agent and it was after possession and 
had been made ovox to him that 
liny moving which could be called dis- 
honest took place. The offence proba- 
Jdly amounted to an offence of cheating, 


but that is not the offence the accused 
are charged with conspiring to commit 
nor is property obtained by means of 
cheating stolen property within the 
meaning of 8. 413, 

Various other offences punishable 
under the Forest Act such as the failure 
to put a property mark on the stump 
after felling a/ tree clearly would not 
amount to theft. The two petitioner may 
have conspired together and witii others 
to bribe forest officers and to defraud 
Govornment in various ways but their 
convictions in this case cannot be up- 
held unless it has been shown that 
they entered into a general conspiracy 
to commit tlioft and were habitual re- 
ceivers of stolen property, or abetted 
the habitual receiving of stolen pro- 
perty. And in reading the documents 
we have to consider to what extent 
they implicate the accused in these 
particular offences. The Magistrate 
at p. 12 and the following pages of his 
judgment has detailed in chronological 
order what he considers the principal 
documents for the prosecution case. 
The first ten extracts dealt with by 
him it is not necessary liere to discuss. 
They merely indicate that bribes were 
being paid on a large scale to dishonest 
clerks and subordinates, but do not 
indicate for what purpose they were 
being paid. We have then Ba Chit’s 
diary (Ex. 3-B) of date fth February 
1927. This diary contains the entry ; 

WhaC arraugemont has baen mafia to giva 
tips to the rang.! rs ati Chaiing Nakwa to tell 
them not to liav-; any fear it the logs are under 
size. ’* 

This entry docs suggest collaboration 
with the rangers, but its exact meaning 
is obscure. It is possibly a suggestion 
that under-measurement should be 
shown. If so, according to the view I 
have taken it would nob involve theft. 
Before using an obscure reference of this 
sort, it is clear that Ba Chit’s explana- 
tion should have been obtained. 

The next document is a letter (Ex, B.*) 
dated 3rd March 1927. This is a letter 
from Si Khaing to Ba Chib and appears 
to suggest that the rangers are being 
persuaded to under* measure timber. On 
8bh of April, Maung Naw wrote to Ba 
Chit Ex. 2. (v) This refers to the cutting 
down of Kyungut of teak poles ^nd sug* 
gosts that Ba Chit should use his influent 
with I’e Gyan. The prosecution do 
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not allege that they have proved theft 
with regard bo Kyungutr or teak poles 
and this dooument does seem to me to 
be of much value. 

In tne diary of Mauag Naw on 15th 
April (Ex. 5 P) there is a joking refer- 
ence to the cutting of 300 standing 

S reen teak trees. The next day Maung 
[aw wrote the letter (Ex. 3 B) to Ba 
Chit, in which he said that Maung Kin 
had taxed him with getting his work- 
men to fell 300 Kyunguts and had jok- 
ingly said that he would prosecute. The 
allusion is too obscure for any saftisfao- 
tory deduction to be made from it, espe- 
cially when Maung Naw has not beeh 
asked to explain it. 

On 27th April there is an entry in 
Maung Naw’s pocket diary (Ex. 5 F C), 
In that Maung Naw says that he was 
accused by Tun Byu of cutting green 
teak trees. He denied it, but when they 
accompanied the forester to inspect the 
stumps, he found the information was 
not without foundation, and had to per- 
suade the forester to overlook the 
matter. I do not think it is a fair read- 
ing of this entry that Maung Naw had 
been privy to the felling of the green 
teak trees. All that it suggests is that 
that he did his best afterwards to hush 
the matter up and save Ba Chit’s pro- 
perty mark. 

Two daysiater, on 29th April, Maung 
Naw wrote to Ba Chit the letter (Ex. 3 
A). The prosocucion has placed special 
reliance upon the letter. In this letter, 
Maung Naw states 

Si Ivhaing has in his possession over 400 
aule nattbat standing trees or logs. • They are 
not genuine aule natthat but converted ones. ” 

He then goes on to state that Tun Byu 
had made an inspection of stumps ac- 
companied by Maung Naw and 3i 
Ebaing. Maung Naw suggests that Ba 
Chit shall call Tun Byu and give him 
about 100. He adds that U Si Khaing 
said that he might be responsible for 
the money given to Tun Byu and that 
Sit Khaing intended to work the said 
timber during the rains. This certainly 
suggests that Maung Naw and Ba Chit 
are attempting to save Si Khaing from 
the consequences of his felling Pyinka- 
does outside the terms and limits of the 
licenses and permits,. The last part of 
the extract however might suggest that 
^it Khaing himself is shouldering the 
yosponsibility and undertaking to work 


the timber. It do^s not seem to 
necessarily by itself to show that Ba 
Chit and Maung Naw were taking ovef 
the timber themselves and the Court 
certainly would not be justified in giving 
it that interpretation without first hear- 
ing what Maung Naw .or Ba Chit had to 
say in explanation. (His Lordship then 
referred to other letters dated 1st of May, 
9bh May, 17th June, 6th, 13th, 20bh and 
30bh of September, 3rd and I5bh of the 
November and proceeded.) On 28bh April 
Maung Faw wrote a letter (Ex. C) to U 
Ba Chit and some streas has been laid 
on this letter, fie speaks about the in- 
spection by the Divisional Forest Officer. 
He says that the Divisional Forest 
Officers has not yet discovered a single 
log of theirs as they have cut them 
down elsewhere, lie says that ho has 
suspended dragging of logs. The letter 
does suggest a guilty consoien,co, but 
Maung Naw should certainly have been 
asked to explain it before any inference 
could be drawn against him. Prior to 
this, on I8th March Po Thein had writ- 
ten a letter (Ex N) to Ba ChilP. In it 
he says that his duty is to use his 
brain to got timber in addition to that 
extracted under the permit. It is of 
course possible to obtain timber (Jbher 
than that covered by Ba Chit's permit 
in other ways than by theft. 

On 28th April Maung Naw wrote 
Ex. B to Ba Chit. In this letter he 
says that they have cut their rafts clown 
to cause the raft to sink in the middle 
of the Chaung apparently because they 
can get no one to prepare the rafts. He 
also says that ho has sunk 40 logs of Po 
Theip, and nearly 100 of his own. The 
next letter written by Maung Naw to 
Ba Chib is dated 12th May (Ex 3), He 
talks of Sib Khaing’s difficulties, but 
does not say anything very specially 
relevant to this case The next letter 
(Ex, F) dated 13th May is more impor- 
tant. Maung Naw » refers to the Divi- 
sional Forest Officer’s inspection and to 
the Divisional Forest Officer s diving fof 
logs. He says that witnesses have been 
arranged to make Bit Khaing responsible 
for the logs Siscovered. He also refers 
to villagers being bribed, apparently 
not to help the Divisional Forest Officer. 
This seems to 1^ a letter w^hich Maung 
Kaw should have been asked to explain. 
It may suggest a guilty conscience and. 
it may suggest the adoption of variotia: 
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dishonest means, hut it does not neces- 
sarily suggest theft. 

I have referred I think now to most 
of the documents on which the pro- 
secution principally rely as proving the 
conspiracy to commit theft. There is 
oral evidence as well and my attention 
has been specially drawn to some of it 
by the learned Government Advocate. 
Mr. Bickett’s evidence shows that green 
Pyinkado was cut down on a large scale, 
but admittedly there were a large 
number of different traders working in 
the forests concerned and this by itself 
does not prove anything against Maung 
Naw or Ba Chit. As regards Ba Chit, 
Mr. Bicketts gives no definite evidence. 
In fact he says as far as the payment of 
royalty demanded is concerned, there 
had been no default’ and Ba Chit has a 
clean sheet. Sit Khaing says definitely 
that hie was encouraged to cut green 
Pyinkado by Ba Chit. On his own 
showing, Sit Khaing is an accomplice and 
ho is an accomplice giving evidence 
without having been made an approver 
and tBerefore liable to prosecution at 
any time. His evidence has rightly 
been accepted with caution by the 
lower Courts and his statement that he 
was encouraged to cut green Pyinkado 
by Ba Chit is obviously by itself of 
little value. On this point he has no 
corroi' oration on whatsoever. Ba Chit’s 
son Tun Sein and his coolies Maung 
Pein and Po Choin say that Maung Naw 
pointed out what trees wore to be felled. 
This evidence would be of value against 
Maung Naw if it could he believed, but 
in fact all these witnesses would seem 
to be more or less accomplices and the 
lower Courts have not relied on their 
evidence. Sein Ban speaks of forming 
rafts in which out of 1,100 logs some 
600 were geen and says Maung Naw was 
present. But under his Gaikthit and 
Legwinthit permits, Ba Chit was enti- 
tled to extract green timber. Pan U 
says that he foiled green timber 
under Sit Khaing’s orders, 
but does not implicate Ba Chit or Maung 
Naw. The Sessions Judue has treated, 
and in my opinion rightly treated, the 
evidence of Sit Khaing, Tun Sein, Maung 
Pein and Po Ohein as untrustworthy. 
The oval evidence by ifcelf obviously is 
of little value for the purpose of estab- 
lisbing the guilt of the accused. That 
being so, it seems to me to be of the 


highest importance that before using 
the documents again&t the two peti- 
tioners in the way they have been used, 
some explanation should have been ob- 
tained from them as to their contents. 
On this point of the failure to examine 
the accused about the document, the 
learned Sessions Judge has remarked: ^ 

It is contended thifc there ought to hav® 
been a distinct and saparate question in res' 
pect of each document, some what in the follow- 
ing form.” 

You see the Ex. lOZ. According to 
this. Maun g Naw says that he sent you 
130 stolen logs. Is there anything that 
you wish to explain in connexion with 
this? If it was only in connexion with 
such documents that there had been 
failure to put questions, there would be 
a great deal to be said for the view that 
the failure to put such questions was 
not of much importance. But none of 
the important documents in this case 
contained any definite statement that 
stolen logs had been sent. The allu- 
sions in the letters are nothing like so 
definite as this. They are most of them 
obscurely worded and can only be inter- 
preted as referring to stolen timber if 
read with other evidence in the case. I 
have specially indicated some of the 
documents in which I think questions 
ought to have been put. It is quite 
true that the numerous entries about 
payments of illegal gratification do sug- 
gest that bribery has been going on on a 
very large scale and there are indica- 
tions that as a result of this bribery Ba 
Chit has had considerable influence with 
forest subordinates* There are, how- 
ever, an enormous number of ways in 
which such influence could be used 
without any question of theft being in-| 
volved. Admittedly it has not been pro-i 
ved that any particular timber has been 
taken by Ba Chit without payment of 
revenue and it is clear that the prosecu- 
tion are not able to prove any speciflej 
instance of theft or of receipt of stolen] 
property. Had they been able to do bo 
there would certainly have been s 
charge of that particular offence. The] 
Courts have been asked as a result chiefly 
of a mass of documentary evidence to 
infer that there has been a conspiracy 
between Ba Chit and others to commit^ 
theft. The evidence is in fa'^ct largely 
circumstantial and depends on the mean 
ing of certain documents. The casei 
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seems to me to be one in which the re- 
marks of Jenkins, C. J., in the case of 
Bar indr a Kumar Ghose v. Emperor (7) 
are parbicularly apposite. At p. 508 the 
JoarneJ Chief Justice remarks: 

** Tiierf?) is always the danger in a'case like 
the present; th it conjacturo or suspicion m\y 
take the place of legal proof, and, therefore it 
is«right to recall tbe warning addressad by 
Duon AlcliriOi to tha jury’ in He<j v. 

Where ho said: 

“ Tae JiiinJ was jipi to take pleasure in 
adaptiiag cireuinstanocs to on^ another, and 
eve iiii .sU'biiiiug them a little, if need bj to 
for<v3 them to U>rm parts of one conji.'icted 
wnole, a lid tlu more ingenious the mind of the 
individu li, ths more likely was it considering 
such matters, to overreach and mislead itsjlf,* 
to supply some little link thit is wanting, to 
-taka for granted some* fact consistent with its 
previous theories and necessary to render them 
complete." 

I think it earn be said that not one of 
the documents relied on by the prosecu- 
tion in itself clearly convicts either 
Maung*Naw or BaChit of an intention of 
committing theft. The contention would 
be that the accumulated effect of all 
these documents road together leads to 
a fair presumption that they had en- 
tered into a definite conspiracy for this 
purpose. Before reaching such a con- 
clusion, it seems to me specially neces- 
sary to bear in mind Mr. Baron Alder- 
son s observations and that it would be 
an exceedingly dangerous thing to draw 
an inference as to any such conspiracy 
without having asked either of the two 
petitioners to explain the contents of 
jany single one of the docuinonts that 
have boon used. In an ordinary case 
{dependent chiefly on oral evidence, an 
accused person would from the very 
mature of things have a very clear idea 
of what evidence was likely to be con- 
sidered of importance against him by 
the Court. In such a case a failure to 
examine him properly might not be of 
very great importance. In a case such 
as the preseiit, it seems to me impos* 
Bible for the accused to know by the 
flight of nature exactly what particular 
passages from the mass of documents 
produced are considered liy the prose- 
cution or by the Court as requiring an 
explanation. 

It was, therefore, of far more impor- 
tance that they should have been asked 
what their explanation of the clocu- 
' Vi) crJibj 5; oal. 1 0. Seossuo; w. 

N. ILU. 

lb) BBSS] 2 Lew. 227. 


ments was than in any ordinary case 
where the evidence ^as mainly oral. 
Without their having been so question- 
ed, I find it impossible to hold that they 
have had a really fair trial or that a 
lioding can justly be come to that they 
were guilty of a conspiracy to commit 
theft or of habitually receiving stolen 
property. It might possible to send 
the case hick to the tidal Court for the 
two politioners to ho examined further 
now, but tliat course would obviously 
be unsatisfactory. An examination now 
would be a poor substitute for an exa- 
mination which should have taken place 
nine or ten months ago and would in- 
volve in all probability the taking of a 
largo amount of fresh evidence. Tiie 
proceedings are already sufficiently com- 
plicated and if made more so would be- 
come well nigh unintelligible. It is 
possible also to order a new trial, but 
that to my mind is in the circumstances 
unjustified. 1 have indicated that I am 
not at present satisfied as to the exact 
meaning of tlio principal document re- 
lied on by the prosecution. Tln^ peti- 
tioners have already undergone a trial 
of enormous bmgth and have served a 
term of over two and a half months' 
imprisonment. The case is by no inog-ns 
such a clear one that it oan bo said with 
any confidon.’e that a conviction after a 
new trial on the ciiarges framed would 
he likely. J am of opinion that the in- 
terests of justice would not be served by 
the ordering oi a now trial. I sot aside 
fcho convictions oC t.ho two petitioners, 
and direct that tliey bo acquittod and 
released so fiv as this case is concarnel. 

r.N./n.K. Convictions art asidr. 
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Mva Bi: and Bhdwn, JJ. 

Government .llvocate of Burma^kp- 
pi leant. 

V. 

Saya Seiti -Hsspondent. 

Criminal Misc. \ppln. No. 51 of 1939, 
J>3cid0d on 25th October 1929. 

(a) Contempt -Article in newspaper com* 
menting on pending proceedings is contempt 
— But such contempt to be punishable must 
interfere with due administration of jfisfttice. 

It is coatem'ty* to paulish an artiele in a 
newipip^r commei^tiag on the proceedings of a 
pending criminal prosecution or action. 
Bat the summary jurisiiction possdssed by a 
High Oourt to punish for contempt ought only 
to he exercised when it is probable that the 
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pdblictation will subsiiaQtially interfere with 
thii duo administratipn of justice : 41 CaL 

173 ; -McLeod v. St, Anbini^ (1899) A, (\ 549 ; 
J'lathiff Go. V. Farqukanon^ (1881) 17 Ch. D. 
49, Rel. 071. [l>414 Gl] 

(b) Contempt— Article in newspaper sug- 
gestin’ that on account of youth of Judge he 
is unlikely to differ from decision of lower 
Court — It is attack on his competency as 
Judge and amounts *to contempt. 

Auy act doiio or writing published calculated 
io bring a Court or a Judge of the Court into 
contempt or to lower his authority is a con- 
tempt of (joui’t. But if roaRonahle argument or 
expostulation is oHorocl against any judicial act 
a.s contrary to law or tho public good, that 
(‘anuot bt? regarded as contempt. 

Whero an article does not confine itself to 
tht3 justice of the doci.sion but also suggests 
that tho Judge on account of bis youth is un- 
likely to differ from the decision of a lower 
Court, it is an attack on tlio competency of the 
Judgo and amounts to contempt : In the 7 nah 
of a SpecAal Reference poni ihc Rnhaina 
lAandit, (1893) .4. C. Ui«, T)Ut\ [P 415 C I) 
n^^ijcrnment Admcate — for Applicant. 
Ba Han — for licspondenb. 

Judgment. — On the motion of the 
Government Advocate, tho respondent 
Haya Sein, liaa been called on to show 
cause why ho should not be punisiicd 
for contempt of Court. The respondent 
is the printer and publisher of a paper 
known as “The Kesara” newspaper at 
Moulmein. A case Jiacl been tried in 
Mie^Conrt ol the Special Power hfagis- 
Mate, Moulmcin, against one V Ila Chit 
and a number of others. In the trial 
Court all tho accused who Jiad been 
charged wore convicted. Tltoy all ap- 
pealed to th(3 Sessions Court and that 
Court wiiilsb setting aside the convic- 
tions of tho other appellants, confirmed 
tho convictions of Ha Chit and Maung 
Naw." Tho complaint is with reference 
to an articlo published in “the kesara" 
newspaper on (illi August 1920, after the 
Sessions Judge had ])asscd orders. At 
the time of tho writing of tho article, 
an application in revision liad been hied 
in this Court and tho hearing of that ap- 
plication was then pending. It is claimed 
that tho respondent i.s guilty of con- 
tempt for two reasons : firstly that in 
tlie article in question ho had commented 
on a matter which was sub-judice and 
seootidly that the article in itself was 
one that was likely to bryig tho Judge 
and the Court into contempt. 

The article sets forth briefly the 
orders passed by tho Sessions Judge and 

then goes on to say : * 

*[ThiB maitor came up before the High Cour; 
and appears on p. 402 of this issue— Ed.] 
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'la view of the fact that the said ca.sn impli- 
cated a big timber merchant of tho uon-Bur- 
mese community, it has not only exercised th<’. 
public mind much and aroused special interest 
and discussicn but the Court room was alpo 
crowded by spectators, who came to \vatch the 
proceedings during the hearing of tlic' c.ise, both 
before the lower Court and tho Wtssions Court, 
However an appeal liaving been preferred in the 
Sessions Court, directly the Icwor Court I'ad 
passed its judgment and seutenee, wo bad 
thought that justice would prevail and liaAi; 
waited quietly without w’riting aiu thing re- 
garding tho lower Court's judgment. Now up- 
on a consideration of the Sessions Judge s 
judgment as wo do uot feel that justice has 
been dene, we shall, in duty bound have to 
write fpid express our comment and criticism.*’ 

The article then proceeds to comment 
bn the case. It suggests that if the 
facts arc pioved tho conviction should 
have been under the Forest Act and nob 
under the Indian Penal Code. It then 
goes on to say : 

“Here m L Ba (Aiit's case ho has boon con-'' 
vifted not under the Inrest Act whir^h is appli- 
eahJe but under S. UU, I. P. G., and awarded a- 
sontcuoe of imprisonment for the very first 
ofloi'.c-« and thertioro we arc very serry. Pon- 
dering over this state ot aliairs/in the" light of 
the saying of the ancients (lit), “living not for 
life’s, sake but for honour” every thoughtful 
person will bo able to gauge tho extent of griel 
and shame to which U Ba Chit a respectable 
resident who has won tho trust and coufidence 
of tho people and wlio has acted as ouc of their 
Municipal Commission^^ip, Pagoda trustees, aud 
luomhers cl tho local religious and 
bociai associations has been subjected. Mr. 
Wright, the Sessions Judge wlio ht?iird U Ba 
Chit’s appeal is yet a youth of little experience, 
and it must bo said that bis dt-idsion is not 
different from that of tho lower Court in tho 
same wj.) as the water ol a well so to speak is 
not dillerout (roni that of a pond, in connexion 
witli youthful Sessions Jiidgc.s, Williams, J., of 
the l alcuttii High Court has recently made a 
defiTiiio BCar-cmoiit iu his judgment in a case 
heard by him thus ‘Owing to the practice 
peculiarly in vogue throughout India of in- 
vt sting young judges of little legal experience 
in the llistricta with full powers tf) pass sen- 
tences of dcacli a groat rcpponsihility had dt-- 
volved upon tho. High Court.’ In accordance 
with the dictum thus expressed as on account 
ot tho deoisioii of a loathful Sessions Judge, U 
Ba Oliit has been suhjocted to a great shame as 
much as to fool like almost dying of it, and aa 
such he deserves a very great sympathy and so 
we have to write this ];>* way of explanation. ” 

Tho respondent does not deny publi- 
cation of tills article. He expresses his • 
tvillingness to tender an apology if we 
should think that the article did amount 
to contempt. But it is contended that, . 
in fact there has been no contempt of 
Court which would justify this Court ia ^ 
taking action. In Halsbury's *L%wb ot" 
England Vol. 7, para« 614» it is laid 4. 
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down that it is contempt to publish an 
article in a newspaper commenting on 
the proceedings of a pending criminal 
prosecution or civil action. 

When the comments were published 
in the present case, there were proceed- 
ings pending in this Court. We under- 
stand the I'espondent to claim that he 
was unaware of that fact when he wrote 
the article. But he must have known 
that in such eases revision proceedings 
were bound to follow and we do not 
consider that on this ground alone he 
can be held not to have been guilty of 
contempt- But it 'has been constantly 
laid down that the summary jurisdiction 
possessed by a High Court to punish fou 
jcontempt on the ground that an article 
was published during the pendency of 
criminal proceedings ought only to be 
[exercised when it is probable that the 
publication will substantially interfere 
with the due administration of justice. 

In the case of the Legal Remembrancer 
V. Motilal GhOrse (i), the learned Sir 
Lawrence Jenkins, C. J., observes at 

p. 221 ; 

is not onough that thore should be a 
technical contempt of Court; it must bo shown 
that it was probable that the publication would 
subsequently interfere with the due adminis- 
tration of justice Thus we find Lord 

Morris in delivering the judgment of the 
Privy Council in McLeod v, 67 Aukyn des- 
cribing committal for contempt of Court as a 
weapon to be used sparingly and always with 
reference to the interests of the administration 
of justice. This is an authority that must 
command our respect. But it does not stand 
alone. In TIating Co. v. FartiJiharsoti (3| 
Jessel M. B. after saying that the practice of 
making their motions against innocent people 
ought to be discouraged as far ns possible, ad- 
ded, "they lead to a groat waste of time and to 
considerable amount of costs, and unless the 
Court is satisfied that the publication is a con- 
tempt which interferes with the course of jus- 
tice, of course, the Court ought not to interfere, 
while James, L. J. said of the motion made 
against the proprietors of the newspaper who 
inserted an advertisement in the ordinary 
course of business and that it s'^emed to him to 
be idle and extravagent and a thing to be strong- 
ly discouraged and later he says think these 
motions are contempt of Court in themselves, 
because they tend to waste the public time." 

do not think it necessary to labour 
this point as we do not understand the 
correctness of the principle to be con- 

U) [1^4] 4i”c^.™173==1F^ 4$i=20 

I. 0. 81s=17 C. W. N. 15153, 

(2) [18993 A.C. 549=5588 L. J. P. 0. 187ar48 
W. B. 178=»15 T- L. B. 487s=81 L.T. 158. 
[1881] 17 Ch. 0:49=50 L. J. Ch. §06^29 
W. B, 510^^^44 0. T, 839. 


tested. Gan it then reasonably beliaid 
that the publication of the present arti- 
cle was at all likely ^ to interfere with 
the due administration of justice be- 
cause it was published during the pen- 
dency of the revision proceedings in 
this Court ? We cannot see how it is 
possible to hold that there was any such 
probability. We do not think it would 
be contended that this Court is likely to 
be influenced by a suggestion that be- 
cause a certain act may amount to an 
offence under the Forest Act, therefore 
it should not also be punished under the 
Indian Penal Code. There is no ques- 
tion of auy witnesses, jurors or assessors 
being influenced. Revisional matters 
are dealt with by a Judge alone, and for 
the most part are concerned with ques- 
tions of law. 

The article does not in itself suggest 
that the writer had any thought of pro- 
ceedings that must follow in revision. 
He definitely states that lie reserved his 
comment until the trial in the Sessions 
Court was over, and vve see no reason to 
suppose that he published the article 
with any idea that anything said 
would be likely to have any effect on the 
revisional proceedings. That of course 
would not save him, if, in fact, the arti- 
cle was likely to have such an effect. 
But in our opinion, there is no proba- 
bility whatsover that the publication 
would substantially interfere with the 
due consideration of the case in revision 
before this Court. We do not wish to 
be understood as approving of the mak- 
ing of comments on pfinclirig judicial 
proceedings, such comments are clearly 
always severally to he depreciated. But 
even if the comments in this case 
amounted to a technical contempt on 
the ground that they wore made whilst 
the case was sub judice, wo think that 
the authorities are clear that the case 
is not one in which on tliis ground the 
Court would ho justified in exercising its 
summary powers. 

There remains, however, for considera- 
tion the other point which has been 
raised. It is contended that the attack 
in the report made on the Judge itself 
amounts to contempt of Court. It 
has been laid down that any act done or 
writing published which is calctllated to 
bring a Court or a Judge into contempt, 
or, to lower his authority, or to inter- 
fere with the duo course of justice, or 
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the lawful process of the Court is a 
contempt of Cqurtf This principle was 
jdefinitely enunciated in the case of The 
Queen v. Oray (4). At p. 40 of the re- 
port Lord Russel, 0. J., states : 

**Any act done or writing published calcula* 
ted to bring a Court or Judge of the Court into 
contempt or to lower his authority is a con- 
tempt of Court. That description of that class 
of contempt is to be taken subject to one and 
an important qualification. Judges and Courts 
are alike open to criticizm and if reasonable 
Argument or expostulation is offered against 
any judicial act as contrary to law or the pub- 
lic good, no Court could or would treat that as 
contempt of Court. The law ought not to be 
astute in such cases to construe adversely what 
under such circumstances and with such an 
object is published ; but it is to bo remembered 
that in this matter the liability of the press is 
no greater and no loss than the liability of 
every subject of the queen.” 
j If the article complained of had con- 
'fined itself bo fair criticism of the 
Ijustico of the decision of the Sessions 
.Court, then no questson of contempt on 
jthis ground would arise. But the 
article goes farther than this. It does 
not confine itself to the justice of the 
decision, bub definitely attacks also the 
competency of the Judge who tried the 
'case. It suggests that the Judge on 
laccounb of his youth, was unlikely bo 
'differ from the decision of the lower 
'Court and finally states: 

I “On account of the decision cf a youthful 
^Sessions Judge U Ha Chit has been subjected 
,to a gret shame as much as to fee] like al- 
most dying of it, and as such he deserves a 
very great sympathy.” 

’ There is, it is true no suggestion 
’whatsoever against the honesty or cha- 
racter of tho Judge, it sooms to 

jus inevitable that the publication of 
jsuch remarks in a public newspaper 
[must tend to bring the Court and the 
iJudge who heard the appeal into con- 
tempt. 

We have been referred oii behalf of 
the respondent to the case of In the 
jiiatter of a Special Reference from the 
Bahama lalanfJs (5). In that case tho 
Chief Justice of the Bahama Islands was 
attacked in a letter published in a 
newspaper. It was lield that the letter 
in question though it might have been 
made the subject of proceedings for 
libel, was not in tho ^circumstances 
caiculated to obstruct or interfere with 
the course of justice or the due admi- 

nirrTToooi^roTi^^ 

L. T. W. K. 471=:= If) T. L. B. 305. 

<G) [1893] A. 0.138: 


nistration of the law. and, therefore, 
did not constitute a contempt of Court, 
It seems to us, however, that that case 
can be clearly distinguished from the 
present case. There was in that case 
no criticism of the Judge’s action in the 
trial ot any case. It was rather a per- 
sonal attack on the Chief Justice than 
a direct attack on his administration qf 
justice. In the present case there is 
quite clearly an attack on the Judge 
not in his personal and private capacity 
but in his capacity as a Judge in the 
conduct of a particular case. The com- 
menti$ are to the effect that there has 
been a failure of justice owing to the 
incompetence of the Court, and we can- 
not but look upon such comments as 
being likely to bring the Court into 
contempt, and if unchecked, ultimately 
to interfere witli the course of justice 
or tho due administration of the law. 
We are, therefore, of opinion that the 
publication of the article in question 
did amount to a contempt of Court, and 
we are bound to protect Subordinate 
Courts from such attacks. 

The respondent did nob at once, when 
called upon to show cause, tender an 
unconditional apology, bub in the com- 
plaint as filed before us, what was 
chiefly insisted on was that the publica- 
tion of tho article amounted to a con- 
tempt, because it took place during the 
pendency of the revision proceedings in 
this Court, On this ground we have 
hold that no case has been made out for 
us bo take action, and we must, there- 
fore, hold that on the main ground 
taken in the application the respondent 
was justified in raising the objection 
he did. 

We understand that he is ready now^ 
to tender an apology to the Court. Bear- 
ing in mind tho fact that there is no 
suggestion made against the integrity 
or personal character of the Judge in 
the article complained of, and that cases 
of this kind are fortunately rare in this 
province, we allow the respondent an 
oppotunity of tonrlering an apology 
before passing sentence upon him. 

On tho judgment having been read 
over the respondent states that he re- 
grets that the remarks appearing in the 
article complained of were derogatory 
and in contempt of the i^ourt of Ses- 
sions and the Judge of that Court, iktiA 
that he tenders an unoondsijbionAl 
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logy, and he undertakes to be careful 
not to offond in a similarmanner again. 
In all the circumstances of the case, 
we consider that the apology may pro- 
perly be accepted. Wo accept the apo- 
logy and discharge the respondent. 
Considering that the main ground on 
which the petition was made has failed, 
we make no order for costs of this ap- 
plication. Dr. Ba Han for the respon- 
dent, undertakes that the fact of an 
unqualified apology having been made 
will he published in the respondent's 
newspaper. 

' r.N./R.K. Order accordimjly 
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(Rangoon) 

Cabb, j. 

.V. S. Ponmimami and an^they — 
Accused — Applicants. . 

V. 

Emperor — Opposite Tarty. 

Criminal Bevn. No. oGG-B of 1929. 
Decided on 3rd Febniary 1930, from 
order of Dist. Magistrate, Myingyan, 
in Criminal Revn. No. S30 of 1929. 

Penal Code, Ss. 206 end 2o7-*Civi! tuit 
mutt be ectually pending. 

The word.<» “intending thorobv to prevent 
that property from being taken into execution 
of a decree or order which has boon madt; or 
which he knows likely to b? made by a Court 
or justice in a civil suit” rfjfer to a civil snu 
which is acttiallv pending before a Court. 

:P 416 C 2] 

Bose, Venkat ram anrl Jv — fo» Appli- 
cant. 

G'uha and Gangali '-lor tlie Crown. 

Judgment.— In this case one E^sa 
Ismail filed a complaint charging one 
Ayakaranam wtih an oiTence under S. 
206,1. P. C. and the petitioners with 
an offence under S. 207. It was alleged 
that the first named had made and 
the petitioners had accepted a frau- 
dulent transfer of the goods of the first 
named in order to prevent their seistfre 
under a decree which was likely to be 
passed in a civil suit in favour of the 
petitioner. No civil suit bad in fact 
been filed, and it appears that none has 
been filed even yet. Indeed on the day 
before he filed the complaint the com- 
plainant had filed an application for 
the adjudication of Ayakaranam as 
insolvent. It has been urged that In 
view of this Jast fact the proseeution 
could not he launched by virtue of 
S. 196, Criminal P. C. I am inclined to 
think that4his is correct, but will not 


go further into the point, because the 
Magistrate held that^the pendency of a 
civil suit was a condition precedent to 
the commission of the offence alleged 
to have been committed. On that ground 
he discharged the petitioners and their 
co-accused. 

On an application in revision the 
District Magistrate took a different 
view and ordered a father inquiry into 
the case. This is an application for 
revision of the District Magistrate’s 
order. Neither Magisti'ate has given 
any authoriny for the view taken by 
him; no authority on either side has 
been cited bofoie me, and I have nob 
been able to find any similar reported 
case. The sections provide for the 
punishment of fraudulent transferors and 
transferees who luive made or accepted 
the transfer : 

“intending fcheroln to pro\ cut that property 
fronrf being taken into nxecution of a (^ocrce or. 
ordor which has been inndt', or which he 
knows to be likely to he made, b' a Court of, 
justice in a civil suit.” I 

In my opinion those words refer to: 
a civil suit which is actually peiidingj 
before a Court. It is, of course, pos-^ 
sible to argue that if the complainant 
had a good actionable claim against the 
transferor and had threatened to lijo a 
suit, the transferor must have known 
that if the complainant did file a suib 
he would bo likely to obtain a decree* 
and that the wording of the section 
is wide enough to cover this. Bub 
reading the section as a whole I think, 
that this is too w ide a moaning to at- 
tribute to its words and that they can 
bo held to refer only to a suit actually 
in existence. 1 therefore set aside the^- 
order of the District Magistrate direct- 
ing a further inquiry and restore the 
order of the Second -Additional Magis- 
trate of Myingyan discharging the ac- 
cused in his Criminal Regular Trial No. 
36 of 1929. This order applies to th& 
accused Ayakaranam as well as to the- 
petitioners. 

P.N./b.K, Accused discharged^ 
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Faztj am and DHAVLK. 

Ilarakrishna M akatab— Feiitioiior. 

V. 

Emperor —Oppositii Parky. 

Criminal Bevn. No. 21 of 1929, De- 
cided on 2nd Augul^t 1929, from order'of 
Sess. Judge, Cutback, D/- Ith June 1929. 

(a) Criminal P. C., S. 439 — Raviiion — 
Finding of facts can be interfered within 
revision if not based on positive evidence 
but on inferences. 

Altboiigti a finding <>i is. not usually 

interfered with in revi.«i'*n, wlioro the finding 
is not'bas^d on any positive .''vidoric^ but upon 
iiiferGriccK drawn iToni fvr:«Hn eiccainstanees 
arising from evidence and all m rials cmi 
which the finding is based ar.' s.it forch in the 
jndginenb.s of Courts bfl^'w , it i.s open to 
tliM ac 'usei to asl; the llipii l^ourt to onnsider 
whotiher the c nicluMon- arrived at by the 
Lourts below are warrani'*'-! bv those materials. 

(b) Penal Code, S, 406 — Evidence of dis' 
honest intention — When and how much 
necessary — Principle enunciated. 

it IS neither iijces8ar> nr>r possible in every 
fMs ' of criminal breach ot t rust to prove in 
what precise manner tli. uioiijs was spent or 
appropriated by the aecu?evl, since liy law 
even t miyv^rary retention provided it is dis- 
honest IS an ollenco. Kiu where there is no 
direct evi'JonciJ of misappropriardon and one is 
left to surcuise us to wti.it us'^ was made by 
the accused of money, one ought to require 
clearer ovideuce of dishonest intention than 
in a case where there is direct evidence to 
prove that the money vvu.s appropriated by the 
accus'd for a p irticular us,.- which is incon- 
sistent with his position an a trustoo of the 
money. [P 422 C IJ 

(cj Penal Code, S. 406 ■ Failure to give 

account or giving false account is strong 
but not conclusive circumstance against 
accused. 

in cas3a of criminal breach of trust failure 
to account for the raono> proved to have boon 
rccoivjd by tha accuse I or giving a false ac- 
count as to its use is generally considered to 
be a strong circumsfcanoc against the accusciK 
!>ut acciisjd must nor. b' convicted ou it aloue. 
It is only an wi.iication or pir'oc of evidence 
pointing to disboncst iiiiioiitiou and must be 
considered along with other facts of the case ; 
.1.1, li. i'.)27 Cal. 40 ), m^^.frorn. IP 423 C 1, 2] 

M. JJas and />', *V. Das — for Peti- 
tioner. 

G. M. Acharya- -iov L]ie Crown, 

Fazl Ali, J . — This is an application 
on behalf of one Harakrishna Mahatab, 
who has been convicted under S. 406, 
I. P. C. and sonboncod to three months* 
rigorous imprisonment and to a fine of 
Bs. 200. 

The facts of this case Iftive been set 
out in great detail in the judgments of 
the Courts below and I shall only 
1930 Cr. C\ 63 k 54 


briefly refer to them. In tlie year 1927 
when the petitioner was the Chaijman 
of tho District Board of Balasoro a 
resolution was passed on 2.’3rd March 
1927, by the Education Sub-Committee 
of the District Board that the unspent 
balance of tho previous year should be 
spent in sanctioning building grants^ 
to a number of Middle English Schools 
in tho District including the Middle 
English School at Agarpara provided 
that certain conditions were accepted 
by the Managing Committees of those 
scliooij*. Tho Sub-Committee proposed 
to allot a sum of Ks. 2,000 to Agarpara 
while sunqis allotted to other Middle 
English Schools were in some cases 
less, in some cases more aud in several 
cases tho same as that allotted to Agar- 
Xiaia. On 27th March 1927 the Managing 
Committee of tlie Agarpara School 
passed a losohibion to the etlect that 
the jiroposed grant he accepted by the 
school and an agreement ho entered 
into on tho lines suggested by the Dis- 
trict Board. It may be mentioned here 
that sometime before the date the 
Agarpara School Committee had ap- 
plied for a building grant to the Dis- 
trict Board and estimated cost of the 
building to bo about Rs. 7,500. Tho 
School Committee, therefore, while ac- 
cepting the grant also resoivo.1 that 
they should arrange to contribute the 
balance of tho estimated amount to the 
general school fund and that tho grant 
made by the District Board be with- 
drawn before the 31st March which 
was the end of tlio financial year. On 
28tli March 1927 the committee exe- 
cuted an agreement in favour of the 
Chairman of the District Board, one of 
the clauses in which runs as follows ; 

** That wo will contribute the balance of tho 
eBtimated atnonnt to tho fjoneral school fund 
and tho whole raonev will bo deposited into 
Postal Saving B.an k and tho building will bo 
done by the contractor apwiiited by the- 
Board and paid from the fund according to the 
District Board Enginoering Dopartnfjenfi rules 
and the site and the plan of the school will* 
have to bo approved by the District Board 
authorities and the District Inspector of 
Schools, xBalasoro. ” 

I may mention here that the peti- 
tioner was at the time this arrange- 
ment was executed not only the Chair- 
man of tho District Board but loe waa 
also the President of the Committee of 
the Agarpara Middle English School 



he was one of the signatories to 
this a%iee'nient in this latter capacity 
along Nvith the Becretary of the cotn- 
'.mittee and the Headmaster of the 
school. On 29th March 1927, the peti- 
tioner as the Chairman of the District 
Board issued a cheque in favour of the 
. Agarpara Middle English School and on 
"the same day the cheque was cashed 
.and money was made over to the peti- 
tioner as the President of the School 
Committee. On 30th April 1927 the 
Education Sub-Comniittee’s resolution 
of 23rd March 1927, was confirmed by 
the District Board. Sometime in May 
1927, there was fresh election of mem- 
bers for the District Board and in 
'October 1927, Babu Gopal Prasad Das 
who is the present Chairman of the Dis- 
trict Board was elected Chairman in 
place of the petitioner. The new Chair- 
man belonged to a totally different 
school of thought and was by no moans 
friendly 'with the petitioner and soon 
after he came into power it was decided 
by the District Board to ask for a re- 
fund of the amounts of money that had 
been granted to the various M, E. 
Schools including Agarpara when the 
petitioner was the Chairman. So on 
'29th December 1929, a letter was issued 
by the new Chairman to the Secretary 
of Agarpara M. E. School asking him 
to refund the amount of Bs. 2,000 to 
the District Board and pointing out 
that the grant had not been made ac- 
cording to the rules laid down in the 
Education Code. On 9th January 1928 
the Headmaster of the Agarpara M. E. 
School sent a reply in which be said 
that the grant could not be refunded as 
a portion of it had already been spent 
in purchasing materials for the school 
building and the remainder bad been 
advanced for the manufacture of bricks 
and purchase of other materials. The 
District Board asked again for a refund 
of the money on 31st January 1928, and, 
in February 1928, the School Committee 
’ recorded the following resolution in the 
minute book. 

** lu view of the fact that Chairman, X>U« 
trict Board, Balasore, has asked the Secretary 
to refund the building grant of Hs. 2,000, and 
that the amount has already been s^^nt in 
purchasing some materials and in giving ad- 
vances for the purchase ct soma materials the 
committee regret that the amount of Bs, 2,000 
cannot bo refunded. " 

It appears that no further notice was 
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taken by the District Board of this 
matter until 18th September 1928 when 
another letter was addressed to the 
Secretary asking him to send the pass 
book kept by the school. On 19th Sep- 
tembei 1926, the Headmaster repli^ 
that the Secretary and the President 
being away the letter could not be 
complied with. On 26th September 
1928, the District Board repeated its 
demand fo r the pass book and threat- 
ened “ steps against the Secretary. 
On 28th September 1928, the Head- 
master wrote again saying that the 
Secretary and the President were still 
away. Meanwhile the matter seems to 
have been communicated to Mr. Beal, 
the then Magistrate who wrote a letter 
to the Superintendent of Police on 29th 
September 1928, asking him to institute 
a case under S. 40G, I. P. C., against 
the petitioner. The letter wagi treated 
as “ the first information and a case 
under S. 406 was started against the 
petitioner. 

In the course of the police in- 
vestigation the petitioner •informed 
the police that the money in question 
had been advanced to one Krishna 
Chandra Das and one Aparti Sahu for 
the purpose of collecting materie’ls for 
the building and for the manufacture 
of ’bricks. These men supported the 
version of the petitioner, and the mate- 
rials which were said to have been col- 
lected as well as the bricks said to have 
been manufactured were shown to the 
investigating officer. The District Engi- 
neer was also deputed to verify the 
information, and it has been conceded 
both by the Sub -Inspector and the Dis- 
trict Engineer in evidence that the 
materials shown to them might very 
well be worth Bs. 2,000. It appears 
that the investigating officer was at 
first not inclined to send a charge sheet 
but submitted a report on 7th Novem- 
ber 1928, in which having detailed the 
facts of the case, he expressed the 
opinion that it was doubtful if the case 
against the accused would stand in 
Court. Meawhile Mr. Beal had left the 
station and a charge sheet was ulti- 
mately submitted by the police on 18th 
January 1929, there being nothing defi- 
nite on the MBcord as to what order was 
passed and by whom on the report of 
7tb November 1928. It may be men- 
tioned here that the entire sum of 
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IBs. 2,000 had in tha meantime been 
refunded by the Secretary, Agarpara 
"School, and this was done sometime be- 
tween 29th September 1928, when the 
first information was lodged and 1st 
‘October 1928, when the Secretary sent 
a letter to the District Board with a 
•chalan showing tbe refund and ex- 
plaining delay as being due to the 
‘lact that money was being raised by 
local subscriptions. 

Now the receipt of the money not 
being denied by the petitioner, the 
vital question to be determined in the 
case was whether this was a case of 
anything more than a mere civil .liabi- 
lity, or in other words, whetlier the 
prosecution had established the dis- 
iionest intention of the accused beyond 
reasonable doubt. The lower appellate 
'Court as well as the trial Court have 
drawn strong inferences against the 
petitioner on two main grounds. It is 
pointed out in the first place that the 
terms of agfoemenb of 2Bth March 1927, 
where entirely ignored by the petitioner, < 
and it iias also been held that the 
•story put forward by the petitioner as 
to the manner and circumstances under 
which the money was advanced to 
Krishna Chandra Das and Apart i Sahu 
is wholly false. As to the former 
ground the learned Sessions Judge has 
himself conceded that if the materials 
for the building wore really purchased 
as alleged by the defence, liowever 
irregular the action of the appellant 
might be and however contrary it 
might he to the agreement entered 
into with tlie District Board, there 
would be no offence under 106, 1. P. 
C. In fact tlio prosecution evidence 
itself discloses that several other schools 
also have :iot acted in strict accordance 
with similar agreements executed by 
them. It is admitted that in several 
cases the money was not deposited in 
the Co-operative Bank. It is also ad- 
mitted that in many cases the type 
plan provided by the District Board 
was entirely ignoued, and the District 
Engineer frankly concedes that the 
Tule about constructing buildings accord- 
ing to the District Board type plan is 
honoured more in breach than in obser- 
vances. Besides, it is V> bo remem- 
bered that the District Board had made 
a grant of only of Bs. 2,000 to the 
isohool and the blanoe of the amount 


required for the bulding was to be 
supplied by the School Committee. In 
these circumstances it is by no means 
improbable that the members of the 
Senool Committee with the petitioner 
at its head, would try to arrange to 
have the building constructed as econo- 
mically as possible even though it may 
technically involve the breach of the* 
agreement entered into with the Dis- 
trict Board. It should also not be 
overlooked that the petitioner being 
the Chairman of the District Board 
andl)8icgin that capacity the person 
in whose favour the agreement had 
bepori entered iuto, may have quite 
honestly felt that the rules might very 
well be relaxed by the District Board 
in favour of the Agarpara M. E. School 
and that the School Committee need 
not for the time being at any rate 
stick to the letter of the agreement. 
The terms of the agreement also do 
not suggest that any infringement of 
the conditions laid down there would 
involve criminal liability. About the 
only (luesbion which has to be seriously 
considered is whether the defence put 
forward in this case that certain 
advance had been made to Krishna 
Chandra Das and Apart i Salm for the 
purchase of materials as well as for the 
manufacture of bricks, can be detinitely 
held to be false on the materials before 
the Court. Now it is true that the 
Courts below have come to a finding! 
that the defence story is entirely false, 
and a finding of fact is not usually 
interfered with in revision; but as in 
this case tlie finding is not based onj 
any positive evidence, but upon in-i 
ference drawn from certain circum-i 
stances arising from the evidence, and! 
all the materials on which tlie finding,' 
is based are set forth in the judgments! 
of the Courts below, it is open to the; 
accused to a^k us to consider it* the con-! 
elusions arrived at by the Courts below 
are warranted by those materials. 

Before considering, however, the* 
reasons given by the Courts below for 
rejecting the defence version, I wish 
to x)oinb out that there is a small gap 
in the prosecution evidence which does 
not seem to have been noticed by either 
of the two Courts in theur judgments. 

I find from the judgment of the learned 
Sessions Judge that the entire oorreHr 
pondenco about the ' refund of 
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was addressed by the district Board to 
the Secretary of Agarpara School and 
almost all the letters that were receiveil 
in reply were written by the Head- 
master or by the Secretary. Thus there 
is po evidence to show that at any time 
before the institution of the criminal 
case any demand for the money was made 
^directly from the accused, and whatever 
the actual facts or the probabilities 
may be, there is no evidence even to 
show how far the accused was aware 
of this correspondence before the first 
information report was drawn jip. In 
fact tlie last two letters of the Head- 
master definitely refer to the fact 
tliat both the Secretary and the accused 
were away for the time being and, 
therefore, the demand made by the Dis- 
trict Board could not 1)6 complied with. 
Assuming then that the accused had ac- 
tually set up a false defence in the case, 
it is to he considered wrhether that 
would in the circumstances of the case 
necessarily lead to an inference of dis- 
honesty. 

It must be remembered that now'bere 
in the whole correspondence wiiicb 
passed before the institution of the 
criminal case was there any sugges- 
tion that the petitioner was individually 
liable for the money, and once the 
School Committee had committed them- 
selves to the statement that the money 
demanded by the District Board had 
been spent, as is evident from the letter 
of the Headmaster dated 9th January 
1928, and the resolution of the School 
Committee dated 24th February 1928. 
there is nothing to be surprised at, if 
the accused prepared to adhere to that 
story, even though he found that he 
alone was being proceeded against. Re- 
membering, then, that the accused may 
well have been somew'hat handicapjied 
by the previous statement made on be- 
half of the committee to whicli on tho 
actual evidence, he may or may not 
have been a party, and romemboring 
• aU o tliat what the prosecution has to 
provfi is the state of the mind of tho 
accu'iod at the point of time when the 
alleged otTonce is said to have been com- 
mitted and after the case against him 
had been started it is a question requir- 
ing some consideration whether the more 
setting up of a false defence in this 
case would necessarily raise on infer- 
anoe as to the dishonest intention of the 


accused at the critical point of time re- 
ferred to above. ^ 

Passing on to the merits of the dq-^ 
fence version, it appears to me on an 
examinatiou of the materials found in 
the judgments of tho Courts below that 
although there are certain suspicious 
features in the evidence put forward on 
behalf of the defence yet it docs not 
seem easy to say definitely that tho 
story of tho accused that certain advan- 
ces had been made to court- w'itnesses 
1 and 2 has been conclusively proved by 
tiie iirosecution to be false. Both those 
pers<jns are members of tho School Com- 
mittee and are interested in the school. 
It is admitted that bricks can be manu- 
factured more cheaply at Mahantipara 
tdian at Agarpara. The mere facts that 
the conrt-w'itness 1 is an old person 
and is a Vaisnab and has devoted him- 
self to a temple do not seem to mo quite? 
sufficient to warrant the inforfence that 
he was inca])ablc of assisting the school 
in procuring or supplying tho building 
• materials. Tho Courts below appear to 
have been greatly influenced the fact 
that tho building materials shown to 
the investigating oflicor were found at 
some distance from the present site of 
the school. It is, however, to J>e re- 
membered that it is nobody's case that 
the new building was to be constructed” 
on the present site. On the other liand 
there is evidence that another site has 
been proposed for tho building and one 
of the points raised by the prosecution 
itself is that even that site has not yet 
been definitely approved b^ tho District 
Board. It has also been argued by tho 
prosecution that a portion of the temple 
of which Court- witness 1 was in charge 
was built some years ago and that 
tho materials found near about tho 
temple wore meant for the use of tlie 
temple. It may he that the tiioory 
evolved by tho prosecution ia correct, 
but after all the suggestion is based en- 
tirely on speculation and there is no 
reason entirely to exclude th<» supposi- 
tion that the materials found near tho 
temple might have boon left after the 
temple had been built and the court- 
witness 1 might have been willing bo 
make them over' to the school at a 
cheaper rate^han at whici* they would 
be available in the market so the money 
was advanced to him. Apart from these 
speculations, however, the faets whiob^ 
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m my opinion cannot 'be ignored are 
that fcho defence of the accused is sup- 
ported by tho sworn testimony of these 
two Court- witnesses and a largo quan- 
tity of building materials was shown to 
the police as well as to tho District 
Engineer in the course of tho police in- 
vestigation, the finding of the trial 
'Court being that those ofUcors had been 
'duped in believing that the materials 
were for the construction of tho school 
building. As against this there is no 
•direct evidence to negative tlio case of 
tlie accused, and whatever inference 
have been drawn by the Courts below 
are based more or less upon certain sur- 
‘misos which are described as probabili- 
ties. Those surmises may xiossibly he 
good surmises but when \%o have to 
adjudge tho guilt of the accused and 
tho adjudging of the guilt depends upon 
tho rejecting of the direct ovidonco in 
favour the accused merely on tho 
strength of a few surmises, all that can 
be safely said is that the version of the 
accused may in certain respects be open 
to suspi^Mon, hut it cannot bo delinitely 
hold to be false. 

On tho other hand, tho version that 
the amount advanced iiy tho District 
Boai;d had l>een spent in purchasing tho 
materials is not a belated story hut was 
given out by the Secretary of the School 
as soon as tho cunirnittoo was asked to 
refund tho money. The School Com- 
mittee consists of a nuinber .of members 
and nothing Jias boon shown as to why 
all those persons should collude witii 
the petitioner in tlio inisaiipropriation 
of the money. Tho ITeadmasber of the 
M. I'v. School according to prosecution 
■ovidonco, is an iionest and respectable 
person, and it wms he who was for some- 
•fcimo in correspondence witli the District 
Board. The correspondence whidi 
.passed between the School Committee 
and tho District Board before tlio grant 
vvas made is enough to show that tho 
School Corniuittoe was keen about a 
new building and had olferod to contri- 
bute tho bulk of the amount which the 
building was estimated to cost. It is 
thus a (luesLion to bo considered whe- 
ther all the members of the School Com- 
mittee would suddenly become indif- 
ferent and disloyal to ^lo interests of 
the school as to allow tlio petitioner to 
misappropriate tho amount granted by 
Xjho District Board, Tho learned Ses- 


sions Judge says at one place that the 
School Committee was not aware of the 
money having been received until it w’as 
called upon to refund the money, but 
there is nothing in the record to war- 
rant this inference. It is also a circum- 
stance to be taken into consideration 
that not one member of tho School 
Committee or any other person of tho^ 
locality is charging tho petitioner with 
dishonesty. Tho petitioner, it is conce- 
ded, is consulered to bo a “ big man ” in 
tho locality and is a zamindar paying 
Govorqment levenue of about Rs. 
10,000. IIo was formerly a member of 
the Legislative Council and it has been 
admitted in evidence that he has provi- 
ded a site for tho local dispensary free 
of cost. Tt also appears from the judg- 
ment of the trial Magistrate that tho 
accused provided a site for the now 
school building at Agarpara. This will 
be tiloav from the following passage in 
the judgment of the trial Magistrate: 

** It can nob h.'i slid by any Rbrefcch of reason- 
ing Tihvit tljo iipprovil ot the sice by tho accused 
evon if it. bo taken be in his Ctip-icity as 
Chairmni nt tlv* Boircl which (j^rtainly was 
nob jn he hinisolf off-rul che site was sutiicieut 
•b'iorv'An**..* of chj terms of the Agreement as 
1 till down towards th-j c<'.ncluding portion of 
para, 1 .” 

Now it cannot of course bo said that 
merely because the accused is a man of 
substance or because ho is shown to 
have acted in a public spirited manner 
in some instances, lie is incapable of 
committing criminal inisapinopriation, 
but 1 certainly require the prosecution 
evidence to ho more clear and conclu- 
sivc than it is in this ease before I hold, 
that the accused has actually misappro- 
priated the money ci iminally or that he 
intended to convert the money to his 
own use dishonestly. To liold this 
would ho to hold wiiat is neither defi- 
nitely .suggested ror proved that tho 
acGus(*(l iritoT'ded to rob the M. E. 
School at Agavpara of tho amount which 
througli his own eiTorts had been secured 
for that institution. It is to be remem.- 
berod that tin; new sdiool was to he 
built within the zainindari of tho peti- 
tioner and it is highly improbable that 
tho petitioner would risk his reputation 
in his on n village by misappropriating ^ 
tho money wiiich was intended for the 
school. Again the yn-osecution has not 
given any direct evidence to prove that 
the money had been actually misappto- 
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priated by the petitioner or converted 
to his own use. The theory of the Ma- 
gistrate was that the money had not been 
spent at all and was all along with the 
accused. The learned Sessions Judge, 
however, finds fault with this view of 
the Magistrate in the following pas- 
sages: 

» “1 do not til ink, however, that learned Magis- 

fcrato is right in his finding that the money 
was l>iug intart with the appellant all the 
timr betwrrn tho receipt of it from the Dis- 
trict Board and its refund into treasury. No 
man in his sense is like]> to keep such a largo 
sum of money belonging to public institution 
in his house unnecessarily for suclf a long 
time. Tho failure of the appellant to refund 
the mono} at once in spite of the two demands 
for refund conveyed by the District Board 

prove.s conclusively that tho 

money cannot then hav ‘ been lying intact in 
the hands of the appellant.” 

Now I do not moan to suggest that 
it is either necessary or possible in 
levery case of criminal breach of trust 
to prove in what precise manner the 
money was spent or appropriated by the 
laccused: because under the law, even 
temporary retention is an offence, pro- 
vided that it is dishonest, but all 
that I >vish to emphasis is that where 
there is no din^efc evidence of mis- 
lappropriation and one is left to surmise 
as to what use w’as made by tho accused 
•of the money, one ought to require 
clearer evidence of dishonest intention 
than in a case where there is direct evi- 
Idence to prove that the money was ap- 
propriated by the accused for a parbi- 
jcular use which is inconsistent witli his 
jposition as a trustee of tho money. In 
fact there is more than one view which 
is possible on the evidence before us. 
There is tho somewhat extreme view 
taken by the Court below that the ver- 
sion of the accused as to his having 
spent the money in purchasing the 
materials from court-witnesses 1 and 2 
is wholly false. There is also another 
view — a view which is not entirely ex- 
cluded by the oircumstances of the case 
7 — that although the accused has made 
his case worse by a number of lies and 
by ju'oducing one or two suspicious 
documents, yet there may be residuum of 
truth in the defence story and that tho 
bulk of money at least may have been 
actually spent or advanced for the pur- 
chase of tlie materials. There is also 
another theory possible, namely, that 
the accused, or the accused and the 


other members of the committee did not 
like to refund the money to the District^ 
Board, especially as the demand for the' 
refund proceeded from the new Chair- 
man who was by no means friend of the 
accused and that the accused and other 
members of the committee may have 
actually shared the belief that tho Dis- 
trict Board having once parted with the 
money in favour of the school was not 
justified in demanding it back and that 
tho demand was being made out of spito 
against the accused who had been in- 
strumental in securing the grant. It is 
true that this position was not clearly 
taken uj) in the correspondence between 
the School Committee and tho District 
Board, but this may be due to the fact 
that the welfare of the school depended 
largely upon the aid which it received 
from the Distriet Board and the Scliool 
Committee, therefore, merely tried to 
put oil tho District Board rather than 
Court an open rux)ture. It may be men- 
tioned that the other schools also did 
not readily accede to the demand of the 
District Board for a refund of the 
building grants it had made as will 
appear from the following statement of 
P. W. 1. 

“ Before Septomh'r 192B, non<' of feh(‘ f;<;hoolkv 
rcfundi'd tlu’ money luivanct d to tlsem iis grant. 
Most of the cchook alleged their inability to 
refund the grant.” 

I may say here that it is not my con- 
cern to decide whether the School (com- 
mittee would or would not be legally 
justified in treating tho money as their 
owm money and whether strictly speak- 
ing the property in the money would bo 
witli the school or with the District 
Board after the grant had been made. 
But if once it is conceded that it was 
possible for the School Committee tO' 
take that view, it would be a considera- 
tion which cannot bo lost sight of in 
deciding whether the accused was im- 
pelled by any dishonest motive or not; 
even assuming tliat tho money was not 
spent by him in the way alleged but 
still was in his possession. It is to be 
remembered that although temporary 
retention of money may in certain cases 
bo sufficient *to constitute an offence; 
yet in a criminal case it is incumbent 
on the prosecution to prove that the re-^ 
tention was a fSishonest one. 

Now reading the judgmonts of the- 
Courts below, 1 find that they have been. 
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largely influenced by. the fact that the 
accused has given % false account of the 
use of the money. The learned Sessions 
Judge has also referred to the case of 
Harendra Kumar Ghosh v. Emperor (1), 
where a Division Bench of Calcutta 
High Court, dealing with the special 
facts of that case,, made the following 
observations : 

** The Courts below have found that certain 
sums of money came into the handt; of the 
petitioner and that ho has failed to account 
for them, in other words he has failed to prove 
how that money was legiCiinately used. The 
burden wan initially placed on the prosecution 
and when the prosecution succeeJed in prov- 
ing the receipt by the petitioner of the several 
amounts; it was for the pititioner to show that 
he ha<L not convert them to liis own uses. 
In theip circumstances we do not think that 
the burden was wrongly placed upon the peti- 
tioner," 

The learned Judge deduces from this 
the following legal proposition : 

“ I think that when the prosecution has suc- 
ceeded in proving that the money which had 
been paid tor a particular purpose has not 
been usid for that purpose, the onus of prov- 
ing that thj mon;y has been us or that use 
of the money was not dishonest is upon the ac- 
cused since this is a matter within his special 
knowledge." 

With all respect I must point out that 
the essential thing to be proved in case 
of criminal broacn of trust is whether 
the accused was actuated by dishonest 
intention or not. As the question of 
'intention is not a matter of direct proof, 
the Courts have from time to time laid 
down certain broad tests which would 
Igeneraily afford useful guidance in de- 
ciding whether in a particular case the 
accused had or had not mens rea for the 
crime. So in cases of criminal broach of 
trust the failure to account for the 
money proved to have been received by 
the accused or giving a false account as 
to its use is generally considered to be 
a strong circumstance against the ac- 
loused. We should, however, not lose 
sight of the principle and make a uni- 
versal formula of what is after all only 
an indication of or a piece of evidence 
pointing to dishonest intention. The 
failure to account may in some cases be 
due to among other things, mere stupi- 
dity, bad legal advice, a disinclination 
to retract a foolish lie once* told or even 
a perverse attitude taken by the accused 
that he is not liable to account, while 
there may be other evidence in the case 
pointing to the accused having acted 
^ ~ j "jj Cal. 40a. 
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quite honestly. In such a case the ac- 
cused cannot be convicted even though 
he may have failed or omitted to ac- 
count for the money received by him. 
As Mayne has pointed out in discussing 
the offence of breach of trust (Edn. 4, 

p^ 661.) 

“ The mere failure to render accounts is nob 
itself a criminal broach of trust, unless it ap- 
ears on the whole facts that the money ia 
ishonestly withheld or has been dishonestly 
converted to the prisoner's use." 

And again at p. 659 : 

" The usual evidence of breach of trust in 
regard to money received for the purpose of 
payment over is either non-payment or non- 
accounting or false accounting." 

• The last passage is rather important 
because, Mayne rightly points out, non-j 
accounting or false accounting is after] 
all a mere piece of evidence to prove 
breach of trust. It is also to be noticed> 
that the learned author has taken care 
in the above passage to refer to those 
cases only when money is received for 
the purpose of payment over. Now, the 
case of Harendra Kumar Ghose v. Em- 
peror (1) bo which 1 have referred is a 
case directly in point. There the ac- 
cused was a tax daroga and cashier of 
Maymansingh municipality. It was ob- 
viously his duty to pay the money rea- 
lized as tax Co the municipality and not 
keep it himself. If > therefore, the ac- 
cused in that case kept the money with 
himself and failed to account for it, the 
Courts were obviously justified in draw- 
ing an inference against him. I do not 
mean to suggest that if it is found in 
the present case that the accused has 
given a false account as to the use of 
money, that would nob raise an infer- 
ence or possibly even a strong inference 
against the accused. But I do not think 
that the present case is easily distin- 
guishable from the case of the tax da- 
roga, because in the present case th^ 
accused being the head of the institu- 
tion in whose favour the grant has been 
made was the proper person to receive 
the money and may have also quite* 
honestly felt that he had some diserd- 
tion to decide as to what would be the 
proper and most economical way of ap- 
plying the money for the school build- 
ing, especially when the bulk of amount 
required for the new building was going 
to be supplied by the School Com- 
mittee. It is further to be observed 
that the condition that the money gran- 
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ted by the District Board was to be kept 
in the Post Office Savings Bank did not 
involve any restriction on the deposi- 
tor's power of withdrawal and applied 
as much to the money advanced by the 
District Board as to the money to be 
raised by the School Committee, and 
this being so, it cannot be seriously con- 
tended that this condition was meant as 
A precaution against misappropriation. 

The conclusion which I have arrived 
at may bo summed up as follows : 

There is no doubt that the terms of 
the agreement entered into between the 
School Committee and the District 
Board were completely ignored by the 
former and it is also not easy to accopl 
the version of the accused in all its full- 
ness, yet in my opinion it has not been 
proved beyond reasonable doubt that 
the accused had either dishonestly mis- 
appropriated or even dishonestly re- 
tained the money which he admittedly 
received from the District Board. In 
order to debit the accused with a dis- 
honest intention in this case it should 
have been shown clearly among other 
things that the accused did not intend 
to apply the money granted by the Dis- 
trict Board to the Agarpara School 
either then or later on. On this point, 
however, there is iieitiier any definite 
suggestion by the prosecution neces- 
sarily pointing to this coiiclusion. The 
Courts below have taken the view that 
the accused has given a false account as 
to Jiow the money was used and this is 
sufficient to prove his dishonest inten- 
tion. As 1, Jiovvever, have pointed out, 
one may not ho prepared to go so far as 
the Courts below, but even assuming 
that the accused has given a false ac- 
count as to the use of the money that 
may be a strong circumstance against 
the accused, but it is by no moans con- 
clusive in this case, because it has to bo 
weighed along with other circumstances 
which are in favour of the accused aud 
which have not been fully appreciated 
by the Courts below. Unfortunately 
also tiio trial Court did not, while exa- 
mining accused under 8. 342, speci- 
fically draw his attention to the cir- 
cumstances that weighed with the Court 
and which in thy opinion of the trial 
Court were unfavourable to the accused. 
The Courts below inve also drawn con- 
clusions against, court- witnesses 1 
and 2 in certain matters without their 


having been specifically questioned 
about these matters. To give one in- 
stance only the figure ** 7 ” in one of the 
vouchers having been found to be in a . 
different ink the trial Court drew cer- 
tain inferences against the defence, al- 
though it was conceded before us at the 
time of argument that# the attentation 
of the Court witnesses or the accused 
was not drawn to the alleged interpola- 
tion and no attempt was made to get an 
explanation from them about it. In 
my opinion the evidence adduced in the 
case does not conclusively establish the 
dishonest intention of the accused o»a 
case of criminal liability and the ac- 
cused is entitled to the benefit of |pubt. 

1 would, therefore, allow this Appli- 
cation, set aside the conviction and sen- 
tence of the accused and set him at li- 
berty. Tlie bail bond executed by the 
accused will be cancelled, the fine if 
paid will be refunded. 

I would like to add that Mr. Acharya, 
who appeared on behalf of the Crown 
argued the case with great earnestness 
and ability and there was hardly any- 
thing whicli could be said on bfhalf of 
the prosecution that was left unsaid by 
him in the couiso of his long elaborate 
argument. 

Dhavle, J. — 1 agree. 

V.P./r.K. ‘Jpp/ifyft/on allmved. 
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(Patna) 

Adami and P^a/l .Vli. JJ. 

Emperor — Referee. 

V. 

Surtuidra Chandra Dak* — Accused. 

Criminal Ref. No. 77 of 1929, Decided 
on I2th Novf3rah<n’ 1929. made by Depu- 
ty Commr,, Singhl)hum, D - 29bh August 
1929. 

Criminal P. C , S. 562— M<?re fact of accuf- 
ed's coming of respectable family it no justi- 
fication for imposing lighter sentence. 

The rn3To tact th.it t.h j comes of a 

respfjctablo f uni ly camion l>f :i justification for 
imposing a lighter seiiD'nco (or the more res- 
p<‘uUhJe and hettfir tdu-iVHl a man iii tho les* 
temptation then; rIh uM : o cftmmit ofloucos. 

[P 426 0 2] 

B. N. Mittcr and Ct, X. Mitkcrji — for 
Complainant. 

4.0, Itoy-'^iov Accused, 

Adami, J.— This is a reference by 
the Deputy Commissioner of Singhbbuoi 
regarding tho sentence passed upon the 
accused Siirendra Cltandra Das, who 
was convicted by the Deputy Magistrate 
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under S. 108, 1. P. C. in respect of the 
embezzlement of R». 2,400 and was re- 
leased by the Deputy Magistrate by an 
order under 8. 5G2, Criminal P C. direc- 
ting him to enter into a bond of 
Rs. 2,500 with two sureties to appear 
and I'ecoivo sentence when called upon 
during the period of two years, and in 
the meantime to be of good behaviour. 

The accused was the Jamshedpur 
Agent of Messrs. Rrooko Bond and Co., 
and was entrusted with the duty of sel- 
ling tlioir tea in that locality. It ap- 
pears that on hearing from the Calcutta 
Manager of the firm that he intended to 
visit Jamshedpur to inspect the ac- 
counts, the accused went to Calcutta 
and informed the Manager that he was 
short of cash and sto 3 k to the extent of 
Rs. 2,400. Action was then taken by 
Messrs. Brooke Bond and Co. with the 
result that the accused was put upon 
his trial* and convicted as 1 have stated 
above. 

Tlio learned Deputy Commissioner in 
referrijig the cas/; to this Court recom- 
mends til at th(3 order passed on convic- 
tion of* the accused was altogether in- 
ad e(iuate. n(-3 j'LV'ommonds that the 
seuLonce be altered to one of rigorous 
impnsomnenb for six months with a tine 
of Us. 1,000 or in default a furthei* term 
of six mouths' l igoj ous imiirisonment. 

Tlio accused was called upon to show 
cause \vhy soutenco sliould not he passed 
upon liini as reeornmcjndcd. The points 
put forward on his behalf are that ho is 
a young man of respectable family and 
that lio had lar too much work. The 
accused’s story, however, was Miat on 
two occasioiis his pocket had been pick- 
ed and thus lie lost most of the sum 
with tlio einbc//,lom(mt of wbicli bo is 
charged and that he contributed Rs. 400 
towards the Sfcrikiu's’ Union on various 
occasions. !lo admits that his casli and 
fiitiock were short to the ext^mt charged. 

The learned Deputy Magistrate in 
passing his order states that the accused 
is a young man of respectable family ; 
that ho was aluno and was doing work 
which four clerks formerly used to do 
and for that loason ho says*: 

“ He therefore be busy man and t,o 
his Ffcory that, he had a sunsferoko and that he 
was onco pickpockotfcod cannot tbcTofnro bo 
said to bo false.'' • 

Jt is quite obvious to any intelligent 
jQan that the story of two successive 


occasions on which his pockets weio 
picked cannot be believed : nor does it 
follow that because the accused is res- 
pectable and was doing the work of four 
persons, his story about his pockets be- 
ing picked should be believed. 

In our opinion the order of the Depu- 
ty Magistrate was not justified. Were 
the order to stand, it is clear that there 
would bo an inducement to agents of 
the company and of other companies to 
commit malpractices since they would 
have the knowledge tiiat they could 
commit the otlonce with impunity. The, 
mere tact tliat tiie accused comes of a{ 
rjsspectable family cannot a justihea-, 
tion for imposing a lighter sentence, for 
the more respectable and bettor educa- 
ted a man is, the less temptation there 
should bo to commit offences. 

The order passed under 8. 502, Crimi- 
nal P.C. must bo set aside. The sentence 
recommended by the learned Deputy 
Commissioner is not a very heavy one, 
and we will adopt the recommendation 
and sentence the accused to six months, 
rigorous imprisonment and a fine of 
Rs. 1,0.00 or in default a further term of 
six months’ rigorous imprisonment. The 
accused will now surrender to undergo 
the sentence. 

Fazl Ali, J . — I agree. 

V.R./k.k. Sentence enhanced, 
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(Patna) 

Adami and Scudopk, JJ. 
Emperor — Referee. 

V. 

{Barnik) Narendra Xath, Singh — Op- 
posite Party. 

Criminal Ref. No. \)l of 1020, Decided 
on I4bh January 10 JO, made by J. C., 
Chota Nagpur, on L8tii November 1920. 

Criminal P. C., S. 123 (2) — Sessions Court 
has no power to test sureties. 

A Court belorti which proceedings 

are laid under S. 324 (2/ has u ’i^ihor any duty 
cast upon it nor any ponv r to test sureties 
offered by the perscui hourul down. It is for 
the Magistrate to doil with tho sureties undet 
S. 122 : 5 h. H 87, not. Foil, [P 427 C 2‘ 
Ai^ftistant Govt. Advocate — for Referee, 
Ati Imam and I. B. Saran — for Op- 
posite l^arty. 

Adami, J. — This is a reference under 
8. 448, Criminal P. C., made by the 
Judicial Commissioner of Cliota Nagpur 
recommending that an order pt^sed by 
the Assistant Sessions Judge with re* 
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gard to the testing and acceptance of 
certain sureties offered in pursuance of 
an order passed under S. 123 (3), Cri- 
minal P. C., should be set aside. 

On 25th August 192B, Bhondu Singh, 
as a result of proceedings taken against 
him under S. 110, was ordei-ed to exe- 
cute a bond of Bs. 2,500, with four sureties 
&f the like amount each, to be of good 
behaviour for a period of three years. 
The security not having been furnished, 
the Magistrate referred his order to the 
Judicial Commissioner as required by 
»S. 123 (2). The Judicial Gommi^ioner 
transferred the matter to the Assistant 
Sessions Judge under S. 123 (3.B) foe 
disposal, who confirmed the order made 
by the Magistrate, but instead of re- 
quiring Bhondu Singh to execute a bond 
to be of good behaviour, directed that 
he should execute a bond to keep the 
peace. It is quite evident that this was 
a mere oversight on the part of the 
learned Assistant Sessions Judge, since 
a bond to keep the peace cannot be re- 
quired in proceedings under S. 110. 
However, that is not the point in this 
reference. 

After the order was passed by the 
Assistant Sessions Judge he proceeded 
to call on Bhondu Singh to provide 
sureties before him and directed that 
the sureties would be tested in his 
Court in the presence of the Public Pro- 
secutor. On the date fixed Bhondu 
Singh offered his father, Sidhnath Singh, 
and three others as sureties. The Public 
Prosecutor put forward objections to 
the persons offered on the ground that 
Sidhnath Singh had a previous convic- 
tion, that one of the other three persons 
had encumbrances on his property, and 
that another was heavily involved in 
debt. The Assistant Sessions Judge 
overruled the objections as to Sidhnath 
and the person w’ho had encumbered 
property, but allowed the objection as 
to the other. When a substitute for 
the latter was offered the l^ublic Prose- 
cutor argued that the testing of sureties 
wfis the duty of the Magistrate and that 
the Assistant Sessions Judge had no 
jurisdiction in this matter. The Assis- 
tant Sessions Judge overruled the ob- 
jection, relying on a passage in Sir J. 
Woodrotf's “Criminal Procedure Code/' 
1020 and a ruling of the Judicial Com- 
mis^'iouers in Sind reported in Impera- 


tor V. Allahdin (1) as also on the wdhrd- 
ing of S. 123(4). 

The point referred to this Court for 
decision is whether the Sessions Court 
before which proceedings are laid under 
S. 123 (2) has the duty or power to test 
sureties offered by the person who is 
bound down. 

Sir Ali Imam who appears to oppose 
the reference relies mainly on the deci- 
sion of the Judicial Commissioners of 
Sind referred to above and on S. 123 (3)» 
which runs : 

“(3) Such Court; after examining such pro- 
ceedings and requiring from the Magistrate 
any further information or evidence which it 
thinks necessary, m\y pass such order on the 
case as it thinks dt." 

and on sub-S. (4) of the section which 
is to the effect that ; 

“(4) If the security is tendered to the ollicer 
in charge of the jail, he shall forthwith refer 
the matbor to the Court or Magistrate who 
made the order, and shall await thn orders of 
such Court or Magisbra*‘e.” • 

He argues that, as stated in the above 
cited decision, the Magistrate has no 
power to require by his order security 
for a period exceeding one year, and 
therefore ho can have no power to test 
sureties when the order is for security 
for a period ot three years. It is not 
exact to say that the Magistrate has no 
such power to i)ass an order; he has 
full power to make the order, but if 
security is to bo given for a period ex- 
ceeding one year, the proceedings must 
bo laid before the Sessions Judge for 
confirmation or such orders as may seem 
fit to the Judge. It is not clear that the 
orders referred to in sub-S. (3) include 
the testing of sureties, such testing 
being a separate proceeding which fol- 
lows after an order has been passed 
requiring a bond to be executed and 
sureties to be furnished, and there is 
only one section in the Code prescribing 
the manner in which sureties are to be 
tested, namely, S. 122, and that refers 
to the Magistrate only as the testing 
authority. There is no provision in the 
Code referring to or regulating the test- 
ing of sui’oties by a Sessions Judge, 
unless at can be said that sub-S. (4), 
S. 123 contqpiplates such a proceeding, 
as argued by learned counsel and as 
was found by the Judicial Commis- 
sioners in Sind. That subsection cer- 
tainly shows lihat when the Sessions 

*117 [iSolT sTlTr.’ c;.'504«i2*lS7 

U J. 410. 



1930 Sham Bunder v. Emperor (Scroope, J.) 427 ‘ 


Courfc has passed an order under S. 123 
(3) and a warrano*frotn the Court has 
reached the officer in charge of the jail, 
that officer, if a person comes to him 
and offers himself as surety, must refer 
the matter to the Sessions Court, but 
the subsection does not state that the 
Court must thereupon test the surety, 
the Court can, and as far as I know, 
always does, refer the duty of testing 
the surety to the Magistrate for whose 
procedure in the matter there is special 
provision in S. 122, If the warrant 
comes from the Court, the Court is 
naturally the only authority to whom 
the officer in charge of the jail can make 
a reference, and that seems to be the 
reason why S. 123 (4) is so worded. 

That it was not intended by the legis- 
lature that the testing of sureties should 
bo done by the Sessions Court is, I think, 
shown by the new S. 406- A, which was 
inserted in the Code of 1923, giving a 
right of appeal against an order under 
S. 122 refusing to accept or rejecting a 
surety. While orders made by a Presi- 
dency Magistrate, District Migistrate or 
other Magistrates are made appoalahle, 
there is no mention of any such order 
made by a Sessions Court. It seems 
thati, such an order by a Sessions Court 
was not contemplated. It can hardly 
bo imagined that it is intended that a 
Sessions Judge should be altogether un- 
trammelled in the procedure he follows 
in testing a surety, there being no pro- 
vision similar to S. 122 to regulate his 
procedure, and that there should be no 
right of appeal against an order passed 
under such circumstances. 

Section 122 requires a Magistrate in 
Ills order to specify the number, char- 
acter and class of sureties that are to 
bo given; the Sessions Judge passing an 
order under S. 123 (2) will not go beyond 
this. Jlis Chief object when the case is 
laid bafore him under S. 123 will be to 
determine wliether the security should 
bo given for good behaviour for so long 
a period as three years. 

Clearly the Magistrate will have 
better opportunities of satisfying him- 
self as to the sufficieney .of a surety 
offered than will the Sessions Judge, 
and so far as my experience goes the 
Sessions Judge has aljvays left the 
matter of testing sureties to the Magis- 
trate. If the Magistrate rejects any of 
the sureties offered there is a right of 


appeal given by S. 406-A. That section 
was not enacted at the time when the 
Judicial Commissioners in Sind gave 
their decision, nor was S. 122. 

I find that the Assistant Sessions' 
Judge had not jurisdiction to test the, 
sureties and therefore would set aside': 
the orders passed by him and direct that; 
the matter of accepting or rejecting the’ 
sureties offered in this case be dealt 
with by the Magistrate under S. 122.' 
The necessary correction will be made 
in the order of the Assistant Sessions 
Jiidgo, substituting the words “to be of 
good behaviour" for the words *‘to keep' 
Wie peace.” 

Scroope, J. — 1 agree. 

v.n./ii.K. Order accordingly. 

1930 Cr. Cases 427 

(Patna) 

Ross A^:D Scroope, JJ. 

Suain Sunder Prusti — Accused — Peti- 
tioner. 

V. 

Emperor — Op])Osite Party. 

Criminal Revn. No. 37 of 1929, De- 
cided on 3rl December 1929, from order 
of Bess. Judge, Cuttack, D, - 11th August 
1929. 

Penal Code fat amended by Act 18 of 
1924), S. 373 — *^Possettion*’ need not be ob- 
tained from third person. 

It it not requisite for the purpose of S. 37^ 
that the possession of tho minor should be ob“ 
tained from a third person. It is enough if it 
is established that the accused in fact obtained 
possession of the minor with intent that the 
minor shall be used for purpose of prostitution ; 

6 M, it. C. /;. 473 ; 3^ M, L. J. 1^*»7 ; 21 Cal. 
97 and 11 C. I\ L. R. 0, Dist.\ A.I.ll. 1921 Bom. 
323, Foil. [P 428 G 2j 

ilf. S. Das and A. S. Khan--ioT Pefci- 
tionor. 

Government Pleader --{ox the Crown. 

Scroope, J. — The petitioner has been* 
convicted under S. 373, I. P. C., by Mr. 
Ahad, Cl. 1, Deputy Magistrate of Cut- 
tack, and sentenced to one year's rigorous 
imprisonment and a tine of Rs. 50 and' 
his appeal has been dismissed by thjs 
Sessions Judge of Cuttack. The finding . 
of the Courts below is that the petitioner 
Shamsunder brought a girl Klialia Dei 
to the house in which he was living, 
with his mistress and another woman 
under promise of getting her married 
and there employed her as a prostitute. 
These findings are not disputed now, bub 
it is urged by the learned advocate fox: 
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the defence thab they are not sulVicionfc 
to consfcibiifco the otfonce contemplated 
by S. ‘i73, I. P. Cm and he relies as was 
done in the lower Court, on the iud[*- 
ment of MoUowav, J. in Dowlath v. 
Shaib AH (I). He also cites other cases, 
not ihiy the ruling* t)f the Madras High 
Court in Emijeror v. Maddila MtUayalff 
v. Siikcr Raur (S) 
and a case in K!nffte<^ v. Ml, Ganga {4). 

Now a cas3 is onlv authority for what 
it decide?, and the judgment of Scotland, 
C. d. which deals with the judgment of 
Holloway relates to a case of a single 
instance of sexual intercourse, not as 
here, to a case of a minor being em- 
ployed as a prostitute. On the sbrengtii 
of this judgment the learned advocate 
argues thar. it is essential for an offence 
under S. 373, I. P, C., that the obtaining 
of possession of the minor should he 
from a third person : but I entirely fail 
-to see why one should read into the sec- 
tion a gratuitous limitation of this kind. 
And as a matter of fact tliis view of the 
law was expressly negatived by Scotland, 
C. J. ill his judgment though he held, 
liovvevor, that to bring a case witliin tiiis 
section ; 

“it is css uitlal to show that of the 

minor has boon obtained und'sr a distinct ar- 
rangetnonb com© to betwooa the parfcif'^ that 
th^ minor's person shctulJ be for som" time, 
compl-'tely in the keeping atid under the <*on 
trol and direfstion ot the party hiving the pos- 
session.” 

Now this judgment dealt, as 1 say, with 
a case of a single act of illicit intercourse 
and undoubtedly as the section stood 
before its recent amendment by Act lo 
■of 1924 it could hardly cover such a 
case. The section since it-; amend men j 
runs as follows : 

“With infituifc that 'uch p>;r«so)i shall ut :inv 
ago be employed or tts’d for ch * purpos-s < i' 
prostitution or illicit intercourst' with anv per- 
son or for any unlawfni op immoral purpose nr 
knowirig it to bi lii-rdy that such person ‘tc.” 

Before the amendment the sectioii ran 
thus : 

“With intent that .‘?iich mino*- shall h«' ,:nt- 
pToyed I'lr i tvl f.»r tho purposes f»: prc.stifiUtjon 
or for any iiaUwful or immoral purpose or 
knowing it to bs lifrsly that such minor will 
be.” 

It is no'iieoiblo that tho words ‘’or 
illicit intercourse*' are nevr and would. 

fl) n 47:1=2 Woir 377. 
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in my opinion, cover tho act of the ac- 
cused in tlie case in question which was 
decided in 1870, that is to say, before the 
amendment. It is obvious that what im- 
pressed the learned Judges there was tho 
fact tliat tho prisoner was being tried for 
a single instance of sexual inborcourse 
wifcfi a minor girl on an isolated occa-, 
sion. Hera it has been found that thei 
girl w-as in tho keeping and under the 
control and direction of the petitioner 
and was visited by different men for im-j 
moral purposes. Obviously the facts’ 
come within tlie mischief of tlie section 
and 1 disagree tli0rofor(3 with tho, 
learned advocate for tho petitioner thati 
it was necessary for the prosecution to; 
prove that tho petitioner had secured' 
l>ossession of tho girl through tho inter-' 
vonsioH ol some thi* 1 party. There is 
no special virtue irorn the accused’s 
point of view in tho worcl.s to obtain; 
possession” that will pistify supi^lying 
the words ‘‘from a third party. ” A man, 
oliviously can ’ ohtai;: possession ' of a- 
thing witliout such inuu'vennon. 

The other rulings cirmd by thejeirnel 
advocate follow the judgment in Era- 
pr^r, r V. /> /r » ’• (l), with tho excep- 

tion of Enijhn' r V. \lnddi a 
(2). That V'.Ms an entirely different kind 
of case. 'J’ihMo tlie alleged sexu il inter- 
course was in connexion with the nupti- 
als of a Uiitior girl. The girl oontimied 
to live with her parents and never i»a<- 
so'l into tlio possession of tho accused. 
Tlio leirne 1 S jssions Jinlgo right.lv re- 
lied on E nnrr r v. f>ai{^)) 

as conuining t.ho view of tho law^ which 
is applicable to tiio facts of the i» resent 
ca.se. That case is on all fours with the 
present and Siitji. Ts. vuvw of tho law is 
as follow's : 

"I'lci of uf>iuii»a tli.it it- n it ftri- 

tij purp -.s . of S. 373, 1. I*. G., tii iK l,h i poss ' i* 
si ai of Siiy noii'^r hlioiil'i h-! chtaoiel from a 
p'r.vjM. 1" C) if if- is 1 

ifc thi^ a'-'Ciisv.l ia fn't uli'.tiuMl posS'‘s*ssKm of 
tic* minor wirJi tint fh© minor Khali t s 

c- *1 lor tho pnrji(>s-' of prr 

To hold otherwise would he equiva- 
lent to .sav*n;; that if a minor girl of her 
own accord ui.sorbs bo a brothel and is 
employed prostitute by tho owner 
knowing that she is a minor it will bo 
CO offence. Obviously tliis will defotii 
( be whole purpose of tho section which 
is to prevent tlio prostitution of minor 
girls. 

(5) AJ.U. 1021 lioru. 323'=45 Bom. 530. 



1930 Kai^ildeo V. 

I think therefore that the view of the 
law taken by bothlihe Courts below is 
(|uite correct and I decli'ne bo interfere., 

Ross, J —I agree. 

v.n./ii.K. Application disalloived, 
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(Patna) 

Adami and Fazl Ali, .]J, 

Kapil ilco Naratn — Appellant. 

▼. 

Kmperor — Opposite Party. 

Criminal Appeal No. 130 ol 1929. De- 
isidocl on IBth December 1929, from deci- 
sion of Sess. Judge, MuzaiTar|iur, D/- 
22nd July 1929. 

Penal Code, S. 409— Absence of intention 
to misappropriate money belonj^ing to prin- 
cipal —Agent cannot be prosecuted for cri- 
minal breach of trust— Proper remedy lies 
in civil suit for accounts. 

WJioro an agent produces hi<; lists of tif- 
<^o«intsand ndmits Ihe withdrawal of monny, 
if h i roi' ilfitnint, evoii if tlier^ is pood 
gronrul for sns^tieion that he was not altogether 
honest yofi long as there is no intoiicioii to 
mis ippropriate m.moy belonging to his prinei- 
pal, the ji gent's i>rc»fiocution nndor S. 40f> for 
criminal hreieh of trust is not the proptir re- 
rntnly ; t^io proper remedy lies in a suit for ac- 
<' >unt« in a civil Court. iV 432 C Ij 

3/. Yunu^^ S, P, Varma and Bhcinvan 
Prasad — fur Appellants. 

G. P. Camimade— for tiio Crown. 

Adami, J. -Tlie appellant Kapildeo 
Narain has been sentenced to four year’s 
ligorous imprisonment and a line of 
Ks. 3.000 under S. 409. 1. P. C., on a 
«diargo of having, as law agent for tlio 
Mad hu ban Chautarwa coiicorn, c<^mrait- 
led criminal breach of trust in respect 
of Rs. 7,476-2-1 1. He was also found 
guilty under S. 477-A, 1. P. C., but no 
separate sentence was passed under that 
section. 

Mr. W. W. Ih'oucke, tin* ptoprieterof 
the fae.tory, wliieh is managed hy his 
-iOn Mr. ri. \V. Ilroucke, appointed the 
appellant as law agent for the factory 
in respect of tlio conduct of cortiiicate 
cases tiled in fclie ('ourt of the (Joi tilicate 
Ollicor, Motihari. Ho executed a gene- 
ral powor-of- attorney in favour of the 
appellant on ir»th January 1927. Under 
that power the appellant was authorized 
to hie pobibions necessary* in the con- 
duct of certificattj cases, to withdraw or 
deposit moneys in the Court necessary 
for the conduct of cas^, and also to 
withdraw' ali moneys deposited by the 
certificate debtors to tlie credit of the 
proprietor of the Madhuhaii Chautarwa 
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concern “in accordance with written in- 
structions from me on giving accounts.’" 
There were no written instructions’ 
given, but, according to the prosecution 
evidence, it was the rule that with res- 
pect to all charges in connexion with 
the conduct of the cases, the appellant 
w^as to frame an estimate and take ad- 
vances from tbe factory. Ho was n6l 
to meet these charges from the moneys 
withdrawn from the treasury, but wdien 
the money collet ted from the certificate 
debtors had been deposited in the trea- 
sury, he was to withdraw the amounts 
and pay them direct to the factory. 
During a part of the year 1928, Mr. 
J. W. -Broucke w as aw^ay and Mr. Am- 
man was in charge as Manager. During 
that year the apx)ellant drew up lists of 
cases in which the judgment-debt had 
been deposited in the treasury and with- 
drawn by him, ami paid in money to the 
Madhuban concern, lie also drew’ up 
estimates of charges and got advances 
fiom the concern. The Ex. l-B to 1-F 
show that the factory received from him 
from March 1928 to 27th January 1929, 
five sums namely, Es. 184-4 0, Rs. 816, 
Ss. 1,900, Rs. HOOO and Rs. 290. The 
Ex. 6 series show also that the appeD 
lant filed lists of cases in which he had 
withdrawn money from the treasur>’ 
w'hile the Ex. S series show’ that from 
Marcli to August 1928, the sum of 
Rs. 3,143 was advanced on various 
dates to the appellant for t)ie purpose 
oi conducting the cases. Jn Januarj 
1929, a now’ form of submitting lists of 
withdrawals was instituted. This list 
w’iis in the form of a counterfoil book. 
On the right-iiarul half of the page Kapil- 
dei> wrote in his own liand a list giving 
iho case nuinber, tiie tenant’s name, the 
village, tlio jirinciptil sum, interest, costs 
and total amount witlidiawn from tbe 
treasury : on the left-hand half of the 
page there w ere identical entries but atr 
the heading of tlio page was: 

“RrtfMived-” the dcorefcul araouut from 
Babu Kapihleo Narain of the following caSBg 
detailed below.” 

Jt was aNo wriUon up by Kapildeo 
and dafc«Ml. Tins counterfoil book was 
to be brought to the factory with the 
money collected and w’hon that money 
was found to be right, and right-hand 
portion was signed as a receipt by the^ 
Manager and the counterfoil book would* 
then ho returned to the appellant to- 
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tiorm a receipt for what he had paid to 
-the concern. On 19th January , Kapil- 
,deo brought or sent to the factory the 
counterfoil book with four pages filled 
in; the first page was for a total sum of 
’Es. 1,667-3-6, the second page was for 
' for Es. 2,626-3-3, the third was for 
Es. 386-6-3 and the fourth Es. 18-2-9. 
Whether Kapildeo Narain brought any 
. money with him on that occasion is un- 
certain. From the factory cash book it 
appears that Es. 290 was paid in by him 
.on 27th January, bub from the same 
. cash book it is shown that on* 22nd 
December 1928, Es. 1,900 had been re- 
ceived from Kapildeo and on 16tb Jan- 
uary Es. 1100. The Manager Mr. J. W. 
Broucke signed a receipt on the first 
page that the total sum of Es. 1,667-3-6 
had been received; on second page, hovv- 
, ever, he gave a receipt for Es. 2,276-12-6 
. only. 

The explanation of this, accord- 
, ing to the prosecution seemss to bo 
that out of the total of Es. 4293-3-9, 
Es. 3,290 was met by the payments of 
Bs. 1,900, 1,100 and Es. 290 while the 
appellant’s explanation that ho had 
spent Bs. 654 out of the money with- 
drawn for the purpose of the conduct of 
the cases was accepted, and therefore 
credit was given for Es. 3944 only out 
of the total of Es. 4293 : so that the 
amount was Es. 349 short, and therefore 
on second page a receipt for Ks.2,27f5-12-6 
only was given. 3''hese receipts on pp.l 
and 2 were signed on 28bh January 1929. 
It has to be remembered that the Es.290 
is accounted for in the cash hook only 
On 27t[i January 1929. The right-hand 
half of the counterfoils of those two 
first pages was torn off and according to 
the prosecution, were handed to the ap- 
pellant. It is obvious that the proper 
procedure would have been that the fac- 
tory should have kept the right-hand 
half and handed back tlio counterfoil 
book to the appellant as a receipt. The 
poneys in respect of pp. 3 and 4 having 
been paid, no receipt was signed. On 
2Sth the appellant filed two further 
lists, one for Es. 227-12-0 and the other 
for Es. 53-13-9. As there was no pay- 
ment made in respect, of these two sums 
no receipt was signed and the counter- 
foil book was retained by the Manager. 
According to Mr. J. W. Broucke, he 
asked the appellant to bring the money 
and furnish an account ; as the appel* 


lant did not come back with any money 
he wrote to the Certificate Officer at 
Motihari, asking him to let him know 
how much money the appellant had 
withdrawn from the treasury within the 
year. The reply of the certificate ofiicer 
was to the effect that between 7th 
November 1927 and 24th January 
1929, the total withdrawal had been 
Es. 13,759-1-11. Mr. Broucke continued 
to ask for accounts. It seoms that the 
appellant stated that he had spent part 
of tlie money withdrawn from the trea- 
sury in meeting the charges for the con- 
duct of the certificate cases. Mr, Broucke 
then asked a Mokhtear, Babu fialbhadar 
Prasad, to make inquiries as to the 
amount actually spent by the appellant 
on the conduct of cases. Babu Bal- 
Bhadar Prasad replied on 27bh March 
1929 that he Iiad found that Es. 1,999-8-0 
had been spent by the appellant but he 
had not completed the full inquiry and 
there were 72 cases still to be inquired 
into. Letters were passing between tlie 
Manager and the appellant with regard 
to accounts but the appellant, c^though 
asked to come to the factory to see the 
accounts hooks as ho desired, refused to 
come and then Mr. Broucke laid a com- 
plaint on 11th April. In that compkbint 
he accused the appellant of having mis- 
appropriated Es. 12,222-11-11 between 
3rd February 1928 and 24bh January 
1929. The Committing Magistrate drew 
up a charge with respect to the sum of 
Es. 12,317-9-11, bub the learned Sessions 
Judge amemded it, reducing the sum to 
Es. 7,476-2-11. According to the prose- 
cution, between 3rd February 1928 and 
24th January 1929, Rs. 13,109-7-5 were 
withdrawn from the treasury by tho 
appellant and during tho year from 
3rd February 1928 the appellant paid in 
to tho factory altogether Es. 5,079-4-6 
Adding to this the sum of Es. 654 
which tho api)ellant was authorised to 
spend out of tho money withdrawn on 
the conduct of cases, the total money 
received by him came to Hs. 5,733-4-6, 
and, therefore, tho amount defalcated 
was Bs. 7,376-2-11. Tho charge as 
pointed oul! by the learned Sessions 
Judge is wrong in mentioning the 
amount of Es. 7,476-2-11, , ' 

The case of the appellant to tho 
effect that he could account for the 
money and that he had full freedom to 
pay the law charges out of the moneys 
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withdrawn, tihere bsing no written in- 
structions to prevent him doing so. It 
is his case that he had in fact paid to 
the factory the whole of Rs. 4,976-9-9 
.as shown in the list Ex. 5 and that the 
rest of the amount forming the subject 
•of the charge was covered by the law 
^charges. 

The case has been a very difficult 
•one to decide by reason of the fact 
that the evidence is not full and there 
are certain account books which were 
kept in the factory which have not 
boon produced and which are necessary 
for ascertaining several points. It is 
not possible to dobermine whether the 
appellant came to the factory with his 
lists on I9th January, or whether he 
•sent them. The receipts wero given on 
28b h and wo are not told definitely 
whether tho appellant came to the 
factory .that day. Bub Mr. Broucko 
says that he asked him to give an 
account. We have had to depend on 
explanations from learned counsel in 
order to understand the case, and I 
must say that, oven with those explana- 
tions, it is somewhat difficult to deter- 
mine whether the accused had in fact 
expended the money on law charges or 
any part of it, and to come to any de- 
finite decision as to the amount which 
he failed to pay the factory. It appears 
from the evidence that, during the year 
1928, the appellant was submitting lists 
and was paying amounts into the 
factory. It is clear that he was not 
required to submit accounts at regular 
intervals. It is not quite clear to whom 
ho paid tho money; we are not told 
whether on 27th January the Rs. 290 
was paid into the Manager s hand. From 
the evidence of Mr. Hroucke it would 
appear that Rs, '*1,290 out of tho sums 
<jovoi'od by the first two lists were paid 
by the accused that day but we know 
that that amount had been madje up of 
•sums paid on 22nd December 1928 and 
on 16th and 27th January 1929. Tho 
prosecution in reckoning the amount of 
advances mide bo the appellant for law 
<;harges includes Rs. 1,540 which was 
advanced in 1927 before ’the period 
covered by the case. There is no cer- 
tainty when the alleged intention to 
misappropriate the mon^ fii'st arose. 
The charge relates to*a period ending on 
fi4th January 1929. 

On 19th January the appellant had 
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filed in the factory, lists, acknowledging 
that he had withdrawn sums from tho 
Treasury and held them in his hands 
and on 27th January he actually x>aid 
in Rs. 290. In my opinion the case is 
one which should in the first place 
have beeen brought in the civil Court. 
The factory wanted accounts and there, 
had been no adjustment between tho 
parties. The proper procedure would 
have been to institute a suit for ac- 
counts in the civil Court. 

The head-clerk of the factory kept a 
registel* of certificate cases, all the en- 
tries being filled in by him except Col. 
2*in which the appellant was to enter 
the number of the case in red with his 
own hand; the tenant’s name, the serial 
number of tho entry, the amount de- 
manded, and the result were entered in 
this register by the head-clerk. The 
cases covered i)y the lists are entered 
in that register and in tho remarks 
column against each entry there is the 
initial of Mr. Broucke. Mr. Broucke 
says that ho signed his initials when 
the cash had been received by the con- 
cern. On tho face of it the presence of 
the initial of Mr. Broucke according to 
his evidence, would show that the ap- 
pellant liad in fact paid the money to 
the factory, lb is explained that Mr. 
Broucke initialled the entries in order 
to show the pabwaris that they should 
take no further steps against the tenant 
to whom the entry related but there is 
no evidence to tliis offeob. I cannot see 
that it was necessary to have Mr. 
Broucke’s initial in the remarks 
column to give this information to the 
patwaris and I doubt whether the pat- 
waris would bo able to read the entries 
in tho register. 

The appellant’s case is that he had 
paid sums to the liead-clerk or the 
trashier. The cashier ’admits that he 
keeps his private hook of receipts and 
disbursements and tho head-clerk de- 
poses that the casliioi’ keeps notes. The, 
GashioFs note book has nob been pro- 
duced, and wo liavo before us no ac- 
count book which was kept up from day 
today. The entries in the cash book 
would show that they were made from 
time to time and must have been based 
on some daily ledger. 

On the materials before us, meagre 
as they are, 1 should hesitate to say 
that the appellant was proved to have 
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Chakrapan V. Emperor (Dalai, J.) \930* 


had the iutenfciou of misappropdabing 
the money. 

The case is of a nature more suitable 
for its determination in a oiyil Court. 
•It is really a case for a suit for accounts. 
;The ap})ellant produced his lists and 
ladmitted the withdrawal of the money. 
I^r. Broucke wanted accounts but the 
jappellant delayed or refused to give 
ithem. A suit in a civil Court for ac- 
icounts was far more appropriate than a 
'criminal prosecution. It may well be 
that the appellant had been spending 
the money with drawn by him in* meet- 
ing the charges. There is no doubt that 
|i)6 was recalcitrant and there is goc/d 
aground for suspicion that he was not 
altogether honest. With regard to the 
charge under S. 477- A, it is alleged that 
in several instances he entered in Col. 2 
of Begister 12 the number of a certifi- 
cate case in order to give the impression 
that he had tiled it. though as i matter 
of fact he had not filed it, his object 
being either to hide his ncgligonce or to 
draw more pay, as he was entitled to 
draw Re. 1/8 for each case. Admittedly 
it is uncertain whether the iiiimhois ho 
wiotein that column were the numbers 
of the case or the numbers given by the 
factory to the requisition. It is difli- 
cult to understand how he could profit 
by entering a case as filed whicii had 
not been filed, seeing that would 
eventually have to show that ho . had 
withdrawn the money an«I must pay it 
to the factory. He has been found to 
have made entries in the papers to the 
efifect that in certain coftilicatc* cases 
the decretal amount was •-till in ("ourt 
whereas, as a matter of fact, the money 
had been withdrawn from the treasury 
by him. He explain-i those entries by 
saying that he may have made a mistake 
owing to lack of memory or the fact 
that ha was away from Motihari when 
lie made tlie entries. 

As I have said the conduct of the 
/appellant has not been about huspicion, 

* but I do not think that we have suffi- 
cient material before us to come to a 
definite conclusion that he misappro- 
priated the money or what the exact 
sum of money misappropriated was. 

Under the circumstances I think; 
^that this appeal should bo allowed and 
ithat the complainant in the case should 
i.be left to bring a suit in the civil Court 
-dot accounts. 1 would allow the appeal 


and.set aside the cpnvictions and sen-^ 
tonoe. 

Fazl Ali, J . — I agree. 

V,S./r,k. Appeal allou-ed, 
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(AlUhabad) 

DATiAL, J. 

CAaArapa;^’-' Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Ref. No. 68 of 1929, Decided 
on 3rd July 1929, made by Sess. Judge, 
Farrukhabad, D/- 19th January 1929. 

Criminal P. C., S 145 f4)— Meaning. 

Thii direction roceivo pvidKij)C«‘ im[)Ji'*s a 
duty on tlie i curt to summon snoh vvitnoss r as 
mav b ‘ inmjticjjK'd to fch-^ Court by tith+'r p.irtN ; 

GaL. lOJS, Hist. [P -■.S2 C ij 

Kedar Nath Sinha and \Tal Narain. 
Verma — for Applicant. 

JZ. the Crown. 

Ambi^ca Prasad — iov 0[4>0'?iU) Party. 

Judgment. — 1 am of opinion that the 
trial Court was wiong in rob giving an 
opportunity to Ciikiapan to produce his 
evidence. Reference was made by the 
opposite party to a ruling in the case of 
'Tarapaaa liisira^ v. Nurtd 7//u/ (1), that 
it was nob obligatory on a Magistrate to 
assist parties bo a proceeding under 
S. 145, Criminal P. C., in producingj^lmir 
witnesses. That ruling however, was 
I)asged long prior to 1923, when Cl. (4), 
S. 115 was amended by Act 18 of 1923 
and the Magistrate was di)'e(*ted to re-j 
coive all such evidence as may bo pro-: 
ducod by tlie parties. The direction toj 
receive evidence implies in my opinions j 
duty on the Court to summon such wit-* 
nesses as may he merit i on eti to the Court 
by either ])arty. It may he noticed 
that the informition given to r lie parties 
under S. 115 (ij is not that tliey sliould 
bring their witnesses along with them. 
The parties filed written st it un^ints. so 
it may ho said that the Cou^t vva-- not 
put to tho necessity of hearing the par- 
ties themselves. Tii(?re can he no tloubt 
that bho Magistrate did nob give Chakra- 
pan an opiiortunifcy oi producing his 
evidence. 

I therefore set aside the order of the 
Magistrate •dated 10th November 1128, 
and direct an enquiry as to possession 
over again, as laid down by the provi- 
sions of S. llg (4), Criminal P. 6. 

V.P./r.K. Order avoonUngly^ 


U) [IWJ 32 Cal. 1033^2 C.Ti.J. 280. 
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Empbbor v.'Hxhanchaii Sikqh (FB) 


1910 Cr' Cates 433 

(AtUbabkd) 

FliU Bench . 

Boys, Youno and Ben. JJ. 

Emperor 

V. 

Himanohal Respondent}. 

Criminal Appeal No. 539 of 1929, De- 
cided on 16(}h January 1930, from an 
order of Special Magistrate Second Glass 
Shah jahan pur, D/- 8th October 1928. 

(a) Interpretation of Statute! — Doubt at 
to correct interpretation — Interpretation 
favourable to perton to be penalised ihould 
be adopted. 

Where there is reasonable ground for doubt 
as to the correct interpretation of an enactment 
that interpretation should be adopted which is 
most in favour of tho person to be penalised, 
especially in fiscal and penal statutes. 

[P 485 0 1] 

(b) Interpretation of Statutes — > Matter 
doubtful*^Interpretation preventing abuse 
of process of law should be put. 

WhcM tho matter is in doubt as to the in- 
torpretabicni of a statute, that interpretation 
should be given to the statute which will pre- 
vent or will not permit an abuse of the pro^ 
coRS of the law, [P 435 C 1, 2] 

(c) Penal Code S. 174 — Per I^otjs and 
Ynunp, //.,) — Citation under U. P, Land Re- 
venue Act S. 147 is not summons — Failure 
to attend does not make person guilty under 
S. 175 — U. P. Land Revenue Act S. 147 
(6Vn, J., contra). 

(Per Boys and Young^ //.) A citation 
ssuo^ to apjrson who is in arrear of Go- 
vernment revenue under S. H7, Land Re- 
venue Act is not a summons within the moan- 
ing of S. 171, Penal Code and the person so 
iserv^d is not bound to appear in ob.'dicuce to 
it and by his failure to attend h : is not guilty 
under S. 174, Pen il Code : {Sen, J, Contra) 
{Cases considered). [P 433 C 2 ; P 436 C 2] 

U. S. Bajpai — for the Crown. 

K. iV. Malaviya — for Respondent. 

Boys and Young, JJ. — This is an ap- 
peal by the Local Government from an 
order passed by a Magistrate acquitting 
Himanchal Singh upon a charge of an 
(^ffenco under S. 174, I. P. C. The Ma- 
gistrate acquitted the accused following, 
as he was bound to do, tho decision of 
two Judges of this Court in Emperor v. 
Bhirgu Singh (1). The Local Govern- 
menb being dissatisfied with tho deci- 
sion in that case that a citation to ap- 
pear issued under B. 147, Land Revenue 
Act (U. P.), 3 of 1901, was not a sum- 
mons, notice or , order whiefi the reci- 
pient was legally bound to obey have 
appealed from the decision of the Ma- 
gistrate. Without waiting to sea whe- 
ther the Bench of two Judges of this 

U) A. 1. R, 1927 Ah. 122SS49 AIL m 
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Court before whom the appeal mi 
come agreed with the decision of the 
two Judges of this Court above men- 
tioned, the learned Government Advo- 
cate, presumably under* instructions 
from the Local Government, secured an 
immediate reference by the Chief Jus- 
tice of the appeal to a Full Bench. We 
think that the Chief Justice would not • 
have referred the matter to a Pull 
Bench at all if the point we have men- 
tioned had been brought to his atten- 
tion. If the Bench of two Judges before 
whom the appeal would have come in 
the ordinary course agreed with the 
t>^o Judges who had already decided the 
question, there would have been an end 
of the matter. If, on the other hand, 
they had disagreed, it would have been 
open to them to ask the Chief Justice, 
in accordance with the ordinary proce- 
dure to refer the matter to a Full Bench. 

The question now before us is whe-! 
ther a citation to appear issued under 
S. 147,U, P. Land Revenue Act, 3 of 
1901, is a summons, notice or order 
which the recipient is legally bound 
to obey.* 

The facts are simxde. Himanchal 
Singh was in arrears in the payment of 
Government revenue for a sum of Rs. 
108-6-0. Whether or no a writ of de- 
mand had or had not already issued to 
him under S. 147 we are not informed ; 
nor is it in fact material. The docu- 
ment which was served upon him is a 
citation to appear, purporting to be 
drafted in accordance with form 2 of the 
forms drawn up by the Local Govern- 
ment by virtue of its power under S. 234 
Revenue Aot. This document was tre- 
ated in the argument before us by both 
sides as if it was a document of a com- 
posite character embodying a writ of 
demand and a citation to appear in the 
one document. But this is not so as a 
reference to the forma will show. The 
English form does not contain an un- 
conditional intimation to appear. It 
requires the recipient to appear on a* 
certain date and at a certain hour if 
the entire arrears plus the talbana for 
this citation are not sooner paid.'* 
The vernacular of the document which 
was actually served calls upon him to 
appear if the amount **is not paid with 
the greatest promptitude" (j aid tar ada 
na kardiya jawe".) The translation is 
not accurate but the inaccuracy 
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material. The document farther bears 
a foot-note intimating that failure to 
attend is punishable (in the criminal 
Courts) under S. 174 I. P, 0. This foot- 
note manifestly Legs the question and 
is immateriali except so far as it may 
indicate a desire to give to the intima- 
tion a force which the Act itself cer- 
, tainly does not expressly give it. The 
Local Government has. power to make 
rules and prepare forms under S. 234, 
but manifestly, as S. 234 itself declares, 
only rules “ consistent with this* Act.*’ 

It is common ground that the citation 
was served upon Himanohal Singh per- 
sonally and that he did not attend, nor 
paid the arrears within the time speci- 
fied in the citation. Himanchal Singh 
was put upon his trial under S. 174, 
1. P. C. He admitted that the citation 
was served upon him and that he did 
not attend or deposit the amount of the 
arrears. The Magistrate describes this 
as a plea of guilty. It clearly was not 
a plea of guilty of an ofifence under 
S. 174, 1. P 0. But this ceased to be 
of importance again in view of the fact 
that the Magistrate acquitted him in 
obedience to the ruling to which we 
have referred. It has only been neces- 
sary to mention these immaterial mat- 
ters because they did in fact form the 
subject of argument, and it is necessary 
to sweep them aside. Before giving 
briefly our reasons for bolding that the 
citation to appear was not a summons, 
notice or order which the recipient was 
legally bound to obey by appearing 
within the meaning of S. 174, 1. P. C. 
we will narrate as briefly as possible 
the history of the previous decisions on 
the point. 

In 1909 the Sessions Judge of Benares, 
Mr. E. H. Ashworth, subsequently Ash- 
worth, Jm referred a conviction under 
S. 174 to this Court on the ground that 
in bis view it was an illegal conviction 
in that the accused was not bound to 
appear. The matter came before Knox, J. 
•and Tudball, J. and was registered as 
*Sarju Singh Reference No. 320 o/ 1909/ 
On 3rd August 1909, they recorded the 
following brief judgment : 

la our opinion a citation issued by a Tmh*- 
sildar is an order to appear befors thoTahtildar 
which the. person citM is bound to obey, The 
intentional disobedience of it is thereitoire an 
offence under S, 174,*' 

No reasous for this view were given. 


The next case, Emperor v. Sheopal 
Singh we are unable to give the date 
but the case is quoted in the next case 
to which we shall refer) came before 
Mr. Figgott, A. J.O., Oudh, subsequently 
Piggott, J., of this Court. The full judg- 
ment not being available to us we are 
only able to note that ho held that the 
accused was not bound to obey the cita- 
tion, basing his judgment on the report 
of the Select Committee during the pas- ' 
sage of the bill. 

In 1909 Mr. Chamier, Judicial Com- 
missioner, and Mr. Evans, A.J.C., Oudh, 
held that the accusd^ was bound to ap- 
pear in obedience to the citation. They 
rejected the decision of Mr. Piggott be- 
cause he had relied upon the report of 
the Select Committee. They quoted the 
form of the citation and then rejected 
the argument (the only one apparently 
urged) that a citation w'as merely an 
alternative to a writ of denoftind, be- 
cause if a citation merely took the place 
of a writ of demand, the citation it- 
self would be useless as it did not make 
any demand. No other consiiJeration 
was apparently drawn to the attention 
of the learned Judges and they gave no 
further reason for holding that the reci- 
pient was bound to appear in accordance 
with the citation. This case is Bambali 
V. Emperor (2). 

The next case is that to which we have 
already referred, Emperor v. Bhirgu 
Singh (l) decided by Dalai, J., and one 
of the members of the present Full 
Bonch, Boys, J. It was held that the 
recipient was not legally bound to obey 
the citation. This appaars to have been 
the first case in which the matter was 
at all fully argued and reasons are 
given at length for the decision to 
which reference may be made. 

In the following year the matter came 
up before a single Judge of this Court, 
Sulaiman, J., in Emperor v. Banwari[B). 
The learned Judge said : 

** If tbo matter were enirely res int^gra 
I would have been iucUaod to bold 
“tb»t tbe citation was at any rats a aotios, 11 
not a summons or ordsr, and that, tbsrsfore, 
its disobadisnes was corersd by S. I7i, l.P,0.” 

He held hi&iself, however, bound by the 
last decision to which we have teferred. 
It will be noticed that the leaiirtied Judge 
did not consider whether, efen though 

"liSlmoTis ~o. 67W-^5T o. m, 

(8> A. I. B. 1937 All. tS-i) AH. 319. 
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'the citation might be regarded as a 
notice, it was a notfbe that the recipient 
was legally bound to obey. He pro- 
^oeeded to set out in detail the reasoning 
in Emperor v. Biirgii (1) and then added 
*'th9 view taken by the Bench certainly pre* 
vents the abuse of the power to issue a citation 
to appear and then to arrest the defaulter, 
which may bo an intolerable hardship • » • 

• . . It may be doub'iful whether such a 
procedure was contemplated by the legislature 
when the Act was passed." 

Lastly, the question came up in 1927 
before Stuart 0. J., and Pullan, J., in 
the Chief Court at Lucknow in Ghand- 
rika Singh v. Eniper)r (4). The learned 
Judges delivered separate judgments to 
which reference may be made. It is 
only necessary to point out that Stuart, 
C. J., referred to the complete difference 
-of opinion in regard to the effect of the 
citation between the decisions in Ram- 
hali V. Emperor (2) and Emperor v. 
Bhirgu (l), and further stated 
“why th?> worl citation w\3 usoJ in this por- 
tion of Local Act, S of 1901, I am in no position 
to docido," 

though he added that the word “cita- 
tion” was possibly used in Chap. 8 and 
the wor^ “summons” in Chap. 9, because 
Chap. 8 is concerned with the purely 
fiscal act in collecting land revenue, 
whilg Chap* 9 is concerned with the pro- 
cedure of revenue Courts and Revenue 
Officers exercising judicial or quasi judi- 
cial functions- It may be noted further 
that Pullan, J., relied to somo extent at 
least on the threat in the foot-note to 
the cibition form to which we have re- 
ferred. ' 

These are all the cases to which we 
have been referred. It would seem that 
a mere recital of these oases is sufficient 
to show this much at least, thit there is 
room for doubt as to the force to be 
given to the term “citation to appear,” 
That being so, there comes into force 
^immediately the principle of interpreta- 
jtion of a statute that where there is 
jreasonable ground for doubt as to the 
jcorrect interpretation of an enactment, 
that interpretation should be adopted 
which is most in favour of the person to 
be penalised. This principle is of gene- 
ral application to fiscal aqd penal sta- 
tutes. Here we have both a fiscal and 
a penal statute. 

Next, there is the principle of inter- 
pretation that whera the matter. is in 
doubt, that in terpretation should be 

(4) A.I.B. 1928 ^dh 131. 


given to the statute which will prevent 
or will not permit of an abuse of the 
process of the law. The learned Go- 
vernment Advocate, putting as best he 
could the case for the appellant Local 
Government, was unable to suggest to 
us why the Local Government should 
be so anxious to secure the strict inter- 
pretation, for which he pleaded, of the • 
word “citation.” If the defaulter fails 
to appear in response to the citation, 
and even without the issue of a citation, 
the Revenue Officer has power to issue 
a warrant of arrest. The only motive 
underlying the desire of the Local Gov- 
egiment to put a strict interpretation 
on the word “citation” which anybody 
could suggest was that it would save the 
Revenue Officer the trouble of issuing a 
warrant of arrest and of bringing the 
defaulter before him under arrest. He 
could, if the defaulter was bound to 
appear in answer to a citation, issue the 
citation, and then having the defaulter 
before him say to him: 

**Now corns to terms such as 1 can accept, or 
I will forthwith arrest you." 

Can anybody doubt but that this would 
be an abuse of the process of the law. 
No other motive is suggested to us. We 
should therefore give effect so far to the 
principle that where there is doubt, that 
interpretation should bo put on the 
enactment which will prevent an abuse 
of the legal process. 

Having stated these two principles we 
next turn to the question, what expla- 
nation is there of this special use of the 
word “citation” in S. 147 when it is 
used nowhere else in the whole Act. 
When the N. W. P. Land Revenue Act, 
19 of 1873, and the Land Revenue Act 
of Oudh, 17 of 1876, were consolidated 
into the present U. P. Act 3 of 1901, the 
draftsman had to consider whether he 
should or should not use the word “a 
summons to appear” which appeared in 
the Oudh Act, and he substituted, and 
can only be hold to have deliberately 
substituted, the word “citation.” It is 
not the case that the word was used 
carelessly or with some vague idea that 
it did not really matter whether one 
used the word “summons/* “citation,** 
“notice*** “call upon,*’ ^©to. The drafts- 
man had the word “summons’* before 
his eyes. He had not the word “cito- 
tiou.** He d.eliberat 0 ly substibufeed v 
“citation” for “summons/* What ’waft^ 
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the reason for this? one has been intiended that failure to obey a citation 
even able to suggest that there was any should be penalised’, that intention is 
reason except possibly, and that is in made the subject of express enactment, 
favour of giving the less strict interpre- e. g., Act 21 of 1866, 38. 10 and 11. where 
tation to the word, that in Chap. 9 it is declared that the respondent, in 
where the word “summons” in used the other words, the defendant in the suit, 
legislature was dealing with the pro- shall be served with a citation to appear, 
cedure of the Courts, and in Chap. B he and that in default ot his or herappear- 
was dealing only with the proceedings ance, liability to punishment under 
of officers for the collection of the S. 174, 1. P. 0., follows. Lastly, we may 
amounts due to Oovernment. There note that to give the less strict meaning 
would be a natural inclination to sub- to the term “citation,” if indeed the more 
stitute the milder word in the latter severe interpretation be permissible at all, 
case for the stricter word used, in the is in accordance with a reasonable inter- 
former. This is the only possible expla- pretation of the scheme of the Act, The 
nation that occurs to us or that has been Tahsiidar has under S. 145 to certify a 
offered by anybody of the deliberate statement of account showing the > exis- 
substitution of the term. tence of the arrear, of its amount and of 

Much argument has been directed to the person who is the defaulter. It is 
suggest that a citation is in fact equiva- declared that this statement of account 
lent to a summons carrying with it the shall be conclusive evidence of the facts 
consequence enacted in S. 174, 1. F. G. stated in it. It is manifest, however. 
It may be that it is so in some cases, that this cannot possibly be held to pre- 

It does not follow that it is so in all. vent the Tahsiidar from amending the 

But in fact even if it could be held to certified statement of account if he de- 

be merely a variant of the word “sum- sires to do so. If ho Jias issued A writ 

mons,” and that the two v^ords 'are in- of demand in accordance with th%t state- 
terchangeable, even that will not help ment of account, and either in conso- 
the appellant, for it is manifest that the quence of information received from the 
word “summons” is sometimes used in alleged defaulter, or from any other 
cases where the recipient is not bound source, he has reason to doubt thejcor- 
to obey the summons. It is in itself a rectness of the statement or the desir- 
striking fact that nobody has ever yet ability of proceeding to extreme mea- 
heard of a man being prosecuted under sures without further light on the 
S. 174, I. P. C., for failing to obey a matter, it is reasonable to suppose that 
summons to attend a Court as a wit- he should be empowered to give the 
ness. The invariable procedure fol- alleged defaulter an opportunity of ap- 
lowed, if the attendance of the witness pearing before him and explaining either 
is essential, is to issue a warrant for his that he is not the person liable, or that 
arrest; and indeed in the Civil Procedure he is not liable for the whole amount 
Code express provision for this is made claimed, or of offering to make an ar- 
in S. 32, in which there is no reference rangement which will not necessitate 
to S. 174, 1. P. C. But more than this, proceeding to extreme measures. It 
we find the word “summons” actually is not necessary to elaborate this. We 
used in the very Act which we are have already noted above that no other 
considering in S. 201 where it is laid proper motive can be suggested as under- 
down in the proviso that no order shall lying the use of the word “citation.” 
be altered without previously summon. For the reasons we have given we 
ing the party, in whose favour that order hold that the citation was not a sum- 
was passed, to appear. Manifestly here mons, notice or order which Himancbal 
no liability under S. 174, 1. P. 0., can Singh was legally bound to obey, and 
arise. Again, where it is intended that we, dismiss the appeal, 
failure to appear even in answer to a Sen, J. — This is an appeal by the 
summons should carry the consequences Local Government from an order, passed 
laid down in S. 174, I. P. 0., we find it by a Magistrate, acquitting Himailnbal 
expressly stated, which declares that Singh of an offqnce under 8. l74,Jt R 0. 
“all persons so summoned shall be bound Himanchal Singh was in ai^rear of 
to attend.” As to* citations, to refer to Government revenue for a sum of Bg. 
another Act, we find that where it is 108*6-0 on account of Babi 13SS Fasli. 
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A writ was issued to him under 8 . 147, 
United Provihces Cand Bevenue Act 
(Act 3 of 1901) on llth July 1928. This 
document was of a composite character 
being a writ of demand and a citation 
for appearance, if the demand for reve- 
nue is not complied with. The docu- 
ment is in a printed form which is 
headed as ''summons for attendance/' 
The wording of this document is sub- 
stantially in accord with the prescribed 
form to be found in the Land Revenue 
Manual for the United Provinces, which 
is a Government publication. The docu- 
ment is addressed to Himanchal Singh, 
who is directed 4»o attend the Court of 
the Tahsildar of Tahsil Shahjahanpur, 
on 26th July 1928, at noon, if the amount 
of arrears together with the costs of the 
process fee is not paid with the greatest 
promptitude {Jaldtar ada na Jcar diya 
jawe). The order was served upon 
Himanchal Singh personally, on 17bh 
July 1928. The document bears the 
following endorsement by Himanchal 
Singh ; 

“ I am ififormod of your order and received 
a copy of 6ho summons through the peon.*' 

ThisS document contained a warning 
note : 

** A (^iiliire to attend will be punishable in 
the criminal Courts under S. 174, I. P. G.** 

Himanchal Singh ^ did not pay the 
amount of arrears together with the 
costs of the process fee nor did he at- 
tend the Court of the Tahsildar, on 26th 
July 1928, as he was directed to do. 
Proceedings were initiated against him 
under 8. 174, I. P. C., and he was 
eventually put upon his trial before 
Khan Bahadur Maulvi Muhammad Man- 
sub Hasan Khan, Special Magistrate of 
Second Glass. The statement of the ac- 
cused was recorded, on 6th October 
1928, under S. 364, Criminal P. C., and 
the accused admitted that the summons 
was issued to him and that he neither 
deposited the revenue nor attended the 
Court. The Magistrate acquitted him, 
on 8th October 1928. The Magistrate 
held that, though the accused pleaded 
guilty, no offence was committed by 
him under S. 174, I. P. 0., for non-at- 
tendance in the Court of the Tahsildar 
and reliance was placed upon a Divi- 
sion Benth ruling of this *Courb in re. 
Emperor v. Bhirgu Singh (1) in support 
of this view. 

The Magistrate is not quite accurate 


in stating that the accused pleaded 
guilty before him. The accused was 
not asked whether he had committed 
an offence under S. 174, I. P. C,, and he 
did not plead guilty in express terms. 
The Magistrate was, however, bound to 
follow the ruling of this Court, which 
undoubtedly supported his view. 

The Local Government challenges the 
correctness of the decision in re, Em- 
peror v. Bhirgu Singh (l). The point to 
be considered in this appeal is of far 
reaching effect as involving a question 
of principle, and is a matter of general 
importance, affecting the authority of 
the Revenue Officers acting under the 
Land Revenue Act, as also the liberty 
of the subjects of the Crown to whom 
citations are addressed under S. 147 of 
the Act. 

In approaching the question before 
this Court, no importance can be at- 
tached to the fact that the citation is 
headed as “ Notice of attendance ” nor 
to the further fact that the foot-note 
contains a pointed warning. Nor can 
the fact of the citation being issued from 
- “ ihe Court of the Tahsildar ” and 
Himanchal Singh being directed to ap- 
pear " in the Court of Tahasildar " be 
permitted to be strained too far. The 
Tahasildar was acting in his administra- 
tive capacity as a Revenue Collector. 
Ho was nob, strictly speaking, a "Court'* 
and was exercising, at the most a 
quasi judicial function. In S. 189, a 
Tahsildar is authorized to hold his 
Court within his tahsil, but his powers 
under S. 147 are more administrative 
than judicial. 

Section 174, 1. P. C.,:provides : 

** Whoovor, being legally bound to attend 

in parson at a certain place and 

time in obadienca to a summons, notice, order 
or proclamation proceeding from any public 
servant legally competent, as such public ser- 
vant to issue the same, intentionally omits to 

attend at that place or time shall ba 

punished with imprisonment or with 

fine 

The ingredients of the offence under * 
this section are, therefore, (l) that a 
summons for attondanco must be issued 
by a public servant who was legally 
competent to is^ue the same, (2) that 
the person summ )ned must bo legally 
bound to attciul at a certain place and 
time in answer to the summons and 
(3) that the person summoned must in- 
tentionally have omitted to attend at 
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that place and time. S. 147, Land 
Betrenue Act provides that ivfaen an 
arrear of revenue becomes due, a writ of 
demand calling on the defaulter to pay 
the amount within the time therein 
stated or a citation to appear may issue. 
Circular 3 -III of the rules framed by 
t by the Board of Bevenue contained, 
amongst others the following provisions 
relating to S. 147, Land Bevenue Act : 

** ProcesBCs under S. 147, shall ba issudd by 
the Tahashildar of the tahsil in which the ar- 
rear fell due, or- by order of the Collector or 
Assistant Collector in charge of the ^Sub-Divi- 
sion,** ** Writs, warrants and proclamations 
shall be in the forms appended. They shall 
bear the date of issue and shall be signed by*tbe 
issuing ofEcei and sealed with his official seal.*' 
" Process under S. 147 is not required by law 
to precede processes under S. 150 but ordinarily 
writ or citation to appear should issue before 
any other procees is resorted to.*’ ** The fee 
charged for the issue of a writ or citation to 
appear shall bo 12 annas. The fee shall be 
included in the amounts specified in the writ or 
citation as that for the recovery of which the 
writ is issued." 

" No more than one writ shall bo issued in 
respect of the same arrear to any defaulter, ex- 
cept under the orders of the Collector. If tho 
arrears be not paid within 15 days from the 
date of the service, severer measures should 
promptly be taken." 

It ia nob controverted that the Tahsil- 
dar of Tahsil Shahjahanpur was a pub- 
lic servant, legally competent as such 
public servant to issue a citaticn to 
Himanchal Singh to ai)pear before him 
under S. 147, Land Bevenue Act, or that 
nimanchal Singh as a defaulter was 
duly served with the citation calling 
upon him to appear on 2()th July 1928. 
But it has been argued that a citation 
to appear under S. 147, Land Bevenue 
Act is not a ' summons ” within the 
purview of S. 174, I. P, C„ and that 
Himanchal Singh was not legally bound 
to appear. 

Statutes of a fiscal or penal character 
must be strictly construed so as to pre- 
vent undue encroachment upon the li- 
berty of the subject. Where the words 
of a statute are ambiguous, or of a 
doubtful import, the words should be 
construed generously. Where, how- 
ever, the words of the statute are un- 
equivocal and unambiguous, they must 
be construed in their plain, natural and 
grammatical senses. 

The question which emerges ter deci- 
sion in this appeal is whether the words 
“ a citation to appear *’ in S. 147, Land 
Bevenue Act connote anything different 


from a summons to, appear. The word 
“ citation " has not been defined in tho 
Land Bevenue Act nor has, the word 

summons ” been defined in the said 
x4ot. It is presumable that the words 
cita'tion and summons have not been 
used in the Act in a, special or technical 
sense. If recourse be had to standard 
books of reference, it would appear that 
citation aud summons are interchange- 
able words. For instance, in Webster’s 
New International Dictionary, “ cita- 
tion ” means amongst other things, an 
official summons or notice given to a 
person to appear before a tribunal of 
justice; hence any summons. Ip Mur- 
ray’s Dictionary “ citation ” is a citing 
or summoning to a Court of justice. 
Bouvier gives the following note on 
“ citation”: 

" A writ issued out of a Court of competent 
jurisdiction, commanding a person ther(3in 
named to appear on a day namt^d and do some- 
thing therein mentioned, or show cause why 
he should not." 

" The act of which a person is so summoned 
or clt:d." 

" In the ecclesiastical law, the citation is th> 
beginning and foundation of the whole cans?, 
and Is said to have six requisites, namely, the 
insertion of the naim of th.^ Judge, of the pro- 
movert, of the impugnant of tb ! cause of suits, 
of the place, and of the time of app earance ; to . 
which may b) added th.> affixiug the seal of 
Court, and ths name of the Registrar or his 
Deputy/* 

" Process issued in Courts of Probate and 
Admiralty Courts. It is usually tho original 
process in any proceeding where ushI and is in 
that resp.^ct analogous to, the writ of capias or 
summous at law, and the subpoena in Chan- 
cery/* 

According to Wharton (Law Laxioon, ^ 
Edn. 4, p. 187) “ citation ” is a summons ’ 
to appear, applied particularly to a pro- 
cess in the spiritual probate and matri- 
monial Courts. 

In its common significance, there- 
fore, “ citatjon to appear ” is clearly “ a 
summons to appear ” and cannot be 
held to mean anything short of this. If 
this meaning is applied to the text of 
S. 147, it fits in with the context. It is 
not necessary either to strain the lan- 
guage or to have recourse to a process of 
reasoning to find out the meaning of the 
text. Indhed, if regard be paid to the 
context and the scheme of the Ant,^ it is 
not possible to construe the vvqrd ** cita- 
tion " otberleise than as a suUSmons. 

Section 14G, Land Bevenue Act pres- 
cribes the processes by which an arrear 
of revenue may be recovered. These 



t03O Emi»eboe V. Himanchaii Singh (FB) (Sen, J*.) 439 


processes are eight in number, and have 
been enumerated ^in Cls. (a) to (b). 
Each of these processes is and is in- 
tended to be coercive. Every process 
enumerated in the section is severer or 
more drastic than the one immediately 
preceding it. There may be variance in 
the degree of the effectiveness of the 
several processes as also in the degree 
of their coerciveness, but all of them 
share ^ne common character in so far 
that all of them are coercive. 

The Local Government may issue a 
warrant of arrest in the very first in- 
stance but the legislature provided for 
a less drastic remedy by the issue of a 
citation. It cannot be assumed that 
the object of the citation is simply to 
facilitate the execution of the warrant 
of arrest. The two processes are differ- 
ent. If the man appears in obedience 
to the citation, he may be allowed to 
go without any warrant being executed 
against him. That the process of cita- 
tion to appear may be abused is no 
argument against the process itself be- 
ing from its very inception an instru- 
ment of * an imperative or compelling 
character. 

A writ of demand or a citation to ap- 
peai&*is one of the statutory processes 
for recovering an arrear of revenue. A 
citation to appear could not have been 
intended to be a more invitation 
from the Tahsildar to appear in his 
Court to parley with him about the 
amount of the arrear or to negotiate 
with him the time as to its payment. It 
is not till the revenue has fallen into ar- 
rears ti)at steps can be taken for its re- 
covery. S. 145, Land Revenne Act en- 
acts that a statement of account certi- 
fied by the Tahsildar shall for purposes 
of Chap. 8 be conclusive evidence of the 
existence of the arrear, of its amount 
and of the person who is the defaulter. 
Ex hypothesi, the amount due has been 
determined and has been duly certified. 
The certificate being conclusive, the 
issue of a citation could not be treated 
as a more occasion given to the co- 
sharer concerned to come and discuss 
with the Tahsildar because* of any dis- 
pute or uncertainty about the amount 
of revenue. The certificate having al- 
ready settled the mattev^ the chapter 
regarding dispute or uncertainty is 
closed anon and for ever. It is ex- 
tremely difficult to conceive that the 


legislature could have intended cita- 
tion to appear *’ to have been one of the 
modes or processes for recovering the 
arrear of revenue without looking for- 
ward to the obedience of that process 
by the person against whom it is 
directed. 

It has been argued that the processes^ 
from (b) to (h) are coercive but “ a writ^ 
of demand or a citation to appear ’* 
is not a coercive process. According to 
Wfiarton, a writ is : 

a judicial process by which any one is sum- 
moned as an offender and is also a legahinstru- 
ment td enforce obedience to the orders and 
sentences of the Courts.” ** A writ of demand 
ifipia peremptory order to pay.” 

A citation to appear " cannot be 
otherwise than a peremptory order to 
appear, if the arrear of revenue is not 
paid. It is coercive because he has to 
leave his business and has to undergo 
the worry, trouble and expense of a 
journey to the Tahsil. The appearance 
before the Tahsildar as a defaulter is 
humiliation enough. He is exposed to 
the risk of being arrested by the Tah- 
sildar if the latter chooses to do so. 
Besides this, he has to pay the expen- 
ses of the process issued to him. It is 
the extent of the privation, wherein 
lies the compulsion. 

The word ““ citation does not ap- 
pear to have been used in Ss. 146 and 
147, Land Revenue Act in a technical 
sense. “ Citation ” may have a limited 
or a technical meaning in a particular 
statute relating to ecclesiastical law or 
to law relating to probate and admini- 
stration. But it is not permissible to 
construe words in one Act by a refer- 
ence to the use of the same words in 
another Act which is not in pari mate- 
ria with tlie former. It was held in the 
case of Muddoo Soodan Dey v. Bama^ 
Chur an Mookerii (5) that the meaning 
of an Act is to be gathered solely by a 
reference to the Act itself. In Walji 
Karimji v. Jagannath Premji (6) it was 
held that : 

** enactments in pari materia should bo read 
together as if they were one law dind interpre- 
ted ns consistently and harmoniously as tWe 
language will fairly admit but an enquiry into 
the vicissitudes %hich a measure experienced 
in the course of its passage aa a bill through 
the legislature is not a legitimate mode of as- 
certaining the intention of the legislature.” 

It is, therefore, submitted with rea- 
pect that it is not legitimate to con^ 

(6) 1 Hydge 100. 

(6) [1877] 2 Bom. 84. 



^ Empbbob V. Himanchal Singh (FB) (Sen, J.) 1030 


strue the words citation to appear in 
Ss. 146 and 147, Land Eevenue Act by 
a reference to S. 69, Act 5 of 1881 or 
Ss. 199 and 250, Succession Act (Act 10 
of 1866). S. 69, Act 6 of 1881 is a 
replica of S. 250, Succession Act of 1865 
and provides that it shall be lawful for 
the District Judge . , . , to issue cita- 
* tioQS calling upon all persons claiming 
to have any interest in the estate of the 
deceased to come and see the proceed- 
ings before the grant of probate or let- 
ters of administrations. The citation 
here is a general citation and is jiob ad- 
dressed to a particular individual by 
name. The citation is not addressed to 
pei*sons who do not put forward any 
claim in the estate of the deceased. 
It is not a process for enforcement 
of a pre-existing liability as in the 
case of a defaulting landholder. If a 
person having a claim to the estate of 
the deceased holds himself back, he ex- 
poses himself to the risk of an ex parte 
order against him or to his prejudice. 
But no liability has been incurred till this 
order has been passed. S. 199 is clear 
that no appearance on the part of the 
next-of-kin is contemplated and he has 
the option to accept or refuse the letters 
of administration. 

It is worthy of note that a mode of 
publication of the citation was prescrib- 
ed by the Probate and Administration 
Act and the Succession Act. In the Land 
Bevenue Act, no mode for the service of 
the citation under 8, 147 has been speci- 
fically provided for. But the mode of 
service of summons under the Act has 
been expressly provided. This could not 
be treated as a case of omission from in- 
advertence. It is rather suggestive of 
the fact that the framers of the Act con- 
sidered the two terms to be synonymous. 

In S. 161, N. W. P. Land Revenue Act 
(Act 19 of 1873) there was a provision 
for the writ of demand '' but there 
was no provision of the issue of a cita- 
tion or summons to the defaulting zamin- 
dar. In S. 114, Land Revenue Act of 
Oudh (Act 17 of 1876), there was a pro- 
vision for both, that is, there was a pro- 
vision for “ a wnt of demand and, al- 
ternatively, for a summons to appear/' 
Under Act 3 of 1901, the two aforesaid 
Acts were repealed and they were con- 
soli iated into one. In the new Act, a 

made for both, with 
this difference that the word ‘citation” 


has been substituted for " summons/' 
This would suggest ^that the legislature 
considered the word “ summons ” and 
** citation ” as convertible terms. As 
has already been observed, the context, 
where the words “ citation ” has been 
used, is also indicative of the same con- 
clusion. The word *** citation ” has to 
be read with reference to the context 
and not divorced from it, and the inter- 
pretation as to the nature and oharracter 
of the citation may be mild in one case 
and more severe in another if the mild- 
ness or severity is to be assigned to the 
legal effect of the process. But it would 
depend in each case upon the text of the 
statute with special reference to the 
character of the proceedings, it relates 
to. Having regard therefore (1) to the 
natural and grammatical meaning of the 
word ** citation,” (2) to the general 
scheme of the L\nd Revenue Act and 
(3) to the use of the word ** citation ” 
with reference to the context, it is clear 
that ‘ citation to appear ” cannot but 
have one meaning, namely, summons 
to appear.” There is no ambi^^uity in 
the word “ citation to appear ” and the 
words cannot bt* construed to mean cita- 
tion to appear or not to appear at the 
option of the person served witl>» the 
citation. There can be no warrant for 
introducing words into the text of 
S. 147 as an addition or an alternative. 
It will be trenching upon the province 
of the legislature bo add an inconsistent 
alternative into the text. 

There are certain sections of the Land 
Revenue Act, where the word ** sum- 
mons, has been used; for example, Ss. 
123. 194, 195 and .201. In 8. 193, “ all 
persons ” summoned " ai'e bound bo ap- 
pear.” If after due service they do not 
attend, they are, it ii submitted liable 
to be prosecuted under 8. 174, 1. P. C. It 
was not necessary to add a provision to 
8. 147 like the one in S. 193, because the 
legislature has already declared its 
mind in S. 146 that citation to appear is 
a process for enforcing payment of ar- 
rears of revenue and it follows that it 
has to bo obeyed. 

It cannot* be argued from this that 
the framers of the Act in using the 
word “ citation " Ss. 146 and 147 deli- 
berately intended to use a word of dif- 
ferent cotinotation from ** summons.” A 
comparison of those sections with Ss. 146 
and 147, Land Revenue Act, satisfies me 
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fthat no diskinctiiatiion or differention was 
intended to be ma^* Ss. 146 and 147 
are to be found in Chap. 8 which relates 
to collection of revenue. The matters 
dealt with therein are purely .fiscal and 
adminisbrabivo. Ss. 193, 194, 195 and 
201 are to be found in Chap. 9, which 
'relates to procedure of revenue Courts 
•and Bevenue Officers. It is not unlikely 
that “ summons and “ citation were 
used ars mere variants of the same idea 
^and two words were used to mark on the 
nature and character of the proceedings 
'before the Bevenue Officers concerned, 
but the nature and obli^abory character 
■of the “ summons ” or “ citations ** are 
different according to the nature of the 
proceedings. 

The.learned Government Advocate has 
invited the attention of this Court to 
the following decisions in support of 
his appeal. In the matter of Siirju, de- 
cided by Knox, A. C. J., and Tudhall, J. 
Bam Bali v. Emperor (2), decided by 
Messrs. Chamier and Evans, JJ., which 
overruled an unreported decision of Mr. 
Piggot founded upon the report of the 
Select Committee: Ghandrika Singh v. 
Emperor (4), decided by Stuart, 0. J. 
and Pullan, J. The last mentioned case 
• expivjssly dissents from the Division 
Bench ruling of this Court in Emperor 
v, Bhirgu Si^gh (1). [ am in general 

agreement with the reasonings of the 
learned Judges in this case. In Ban- 
wari Lai v. Emperor (3), Sulaiman, J., 
is reported to have observed as follows: 

** Th ) qu38tion is whQth?r " the citation to 
appear ** do?fl not comj, within thj ox- 
pr.^8sioa **Bummoa8, notice, ord^r of prochtima- 
tion.*’ 

If the matter were entirely res intogra 
I would have been inclined to hold that 
the citation was, at any rate, a notice, 
if nob, a summons or order, and that, 
therefore, its disobedience was covered 
by S. 174, 1. P. 0. I might have sought 
support from the case of Ram Bali v. 
Emperor (2), if the matter were not con- 
eluded by a recent pronounoemonb of a 
Division Bench in Emperor v. Bhirgu 
Singh (0, which is binding on me as a 
single Judge. ^ 

A point is sought to be made of the 
fact that no penalty for non-attbndanoe 
has been provided for in Jhe Land Beve- 
nue Act as appears to have been done in 
2 of Act 21 of 1866. This cannot be 


treated as an example of a casus omis- 
sus nor can an inference be drawn from 
this omission. S. 174, 1. P. C., was al- 
ready on the statute book to meet the 
situation and it was not necessary to 
make a special provision for a case like 
this in the body of the Land Bevenue 
Act. 

There can be no charm in the word* 
“ citation ” or summons.*' Citation or 
summons may be issued to a party or to 
a witness or to a party who is sought to 
be examined in the case as a witness. 
The olyect may be to give notice to a 
party of some suit, application or other 
proceeding. In such a case the party is 
not bound bo appear in Court although 
his non-appearance may entail the con- 
saqueuce of an exparte order against 
him (see for instance O. 9, Civil P. 0.). 
Again the object may be to compell 
his appearance in Court to give evidence. 
In such a case, he is legally bound to 
ajipear in Court and he cannot be allow- 
ed to contumaciously withhold his ap- 
pearance. A summons to a w'itness is a 
process of a mandatory character. In a 
civil suit, the Court has summary 
powers bo proceei against him and pass 
orders under 0. 16, B, 12, Civil P. C, 
The rule aforesaid, however, does nob 
take away the powers of the Court to 
prosecute him under S. 174, I. P. C. 
Cases of deliberate disobedience of 
summons are rare. Even where they 
occur, the civil Courts may deal with 
the offender under O. 16, B. 12, and not 
file a complaint against him in the cri- 
minal Court under S. 174, 1. P. C. I am 
by na means certain that witnesses are 
never prosecuted by the civil Court for 
disobedience of summons, although I 
must say that there are no reported 
cases w'here this has taken place. The 
powers of the civil Court in this respect 
are foreign to the enquiry in hand. Whe- 
ther a party or a witness was bound to 
appear in a proceeding of a civil nature 
has to bo determined by a reference to 
the nature of the proceeding and the 
provision of the particular statute under 
which ho is served with the notice. 
Any answer for or against cannot be 
made in the abstract and the answer 
cannot be helpful in the solution of the 
question which ia now before us, which 
has to bo determined by a reference to 
the relevant portions of the Land- Bs* 
venue Act and nothing beyond, 
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Section 201, Land Eevenuo Act pro- 
vides that no ex parte order or order by 
default shall be set aside without a 
notice of the application to the opposite 
party. This section is analogous to 
O. 9, R. 14, Civil P. 0. Here the notice 
served to a party is not for personal ap- 
peaiBnce. It is a matter of his option 
Ho appear or not to appear but non-ap- 
pearance exposes him to certain legal 
consequences. It may be conceded at 
once that the party served with notice 
in these cases is not legally bound to 
appear. • 

I hold, therefore, that where a cita- 
tion has been issued to a person who is 
in arrear of Government revenue under 
S. 147, Land Revenue Act. the said cita- 
tion is a summons within the meaning 
of S. 174, 1. P. C., that the accused was 
legally bound to appear in the Court of 
the Tabsildar in obedience to it and that 
by his failure to attend, he was guilty 
under 8. 174, 1. P. C. 

I would, therefore, allow the Govern- 
ment appeal and convict the accused. 

By the Court. — The result is that 
the appeal by the Local Government 
fails and is hereby dismissed, and the 
acquittal of Himanchal Singh accused of 
an offence under 8, 174, 1, P. C. is here- 
by confirmed. 

B.K. Appeal dismissed. 

1930 Cr. Cases 442 

(Allahabad; 

Boys akd Young, JJ, 

Clandan and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 612 of 1929, De- 
cided cn 3rd December 1929, against 
order of Sess. Judge, Budaun, D/- 14th 
Judge, 1929. 

(a) Criminal P. C., S. 112 — Ordinarily 
mentioning that claute of S. 110 applicable 
to cafe is sufficent but where clause refers 
to two or more offences, offence appropriate 
should be mentioned. 

Ordinarily it U suffiniont under S. 112 if that 
portion of the elattse of S. 110 which is appli- 
cable to the particular case is specified in the 
notice that is given. But wheie the particular 
clause refers to two or mote offences, the parti- 
cular offence or offences which is appropriate 
to the particular case should also be mentioned 
in the notice. This applies more particularly 
to Cl. id): A. J. ft. 1927 Oudh 306, Appr. 

[#442 0 3] 

(b) Criminal P. C., Ss. 241 to 259— ftefofsi 
accuted appears he is not entitled to Informa- 
tion about detasieA evidence of prosecution. 

In the trial of an ordinary summons or war- 


rant case before a Magistrate an accused person 
is not entitled, before ho appears in Couth, to 
any information as to what detailed evidence 
the prosecution is going to lead. [P 44S 0 1] 
(c; Criminal P.C, Ss. 256 and 110— S. 256 
applies to cases under S. 1 10. 

Section 256 is applicable to inquiry into cases 
under S. 110, so far as practicable : A.I.R. 1927 
AIL 660. Foil. [P 443 0 1] 

(d) Criminal P. C.. S. 110-Mere feet of 
allegation of substantive offenoe does not 
preclude proceeding under S. 110 : d. /. i2. 
1929 AILSIB and d.I.B. 1925 All itiO, Overruled. 

Th| mere fact that there is an albgatibn of a 
substantive offence is no obstacle to the using 
of the evidence such as it is in regard to the 
commission of that offenoe in proceedings 
under S. 110: A. I. R. 1929 All. 813 and 
A. I. R. 1925 All. 250, Overruled ; d. I. B. 
1925 AIL 694, Ref. [P 413 C 2] 

L. M. Boy — for Applicants. 

M. Waliullah — for the Crown. 

Boys, J.'— This is an application of 

three men on the revisional side of the 
Court asking that an order under 8. 110,. 
Criminal P. C., for filing security be set 
aside. There are no less than 11 ^grounds 
in the application for revision, of which 
some five have been argued before thie 
Court. 

It has already been held by tljp single 
Judge who referred this case to the pre- 
sent Bench that there is no force in 
ground 1 that the applicants bad no 
notice under 8. 112 before they were ar- 
rested. We agree that the terms of S. 
113 were fully complied with and that 
no notice before arrest is necessary. 

Next, it is urged that the applicants 
were not given the substance of the in- 
formation against them in accordance 
with the terms of S. 112. We have noi 
hesitation in agreeing with the decisionj 
in Emperor v. Bamyknlam (l), in whichj 
it was held that ordinarily it is suffi-; 
cient under 8. 112 if that portion of thej 
clause of S. 110 which is applicable to* 
the particular case is specified in thej 
notice that is given. To this we wouldj 
further add that where the parti-| 
cular clause refers to two or more of- 
fences, the particular offence or offences 
which is appropriate to the particular 
case should also be mentioned in the 
notice. This applies more partieularly 
to Cl. (d). It is unnecessary to repeat 
the arguments in the case to which we 
have referred But we would note, if 
the principle which we have a^piu^oved 
be not accept^, the utter impovsibility 
of drawing the line at any placie or of 
offering the Magistrates an y gu iding 
U) A. 1. B. 1927 oSib 90^2 "" 
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principle which would assist them in 
in determining hcAnr much information 
is to be given. We may state a specific 
example. The evidence in this type of 
case generally consists of something like 
the evidence of 20 witnesses, who are ex- 
pected to speak each of them possibly to 
a separate incidedt, sometimes one wit- 
ness being supported by the evidence of 
another. Is the information to give the 
substance of the evidence that one wit- 
ness is likely to give, or two witnesses 
or three witnesses, or where is the de- 
tailing of the information to stop? It 
is manifest that it would not be of any 
value for the purposes of giving notice 
of the evidence of witness 20 to give 
even in full the evidence that the earlier 
19 witnesses were going to give. This 
practical difficulty only supports the 
view that it is sufficient if the particu- 
lar clause of the charge, or where there 
are mdre than one offences named in 
charge, the particular offence or offences 
is given in the notice. In the trial of 
Ian ordinary summons or warrant case 
before^a Magistrate an accused person 
!is not entitled, before he appears in 
Court to any information as to what de- 
tailed evidence the prosecution is going 
'to lead. What we have said on this 
ipoint refers of course only to S. 110 
and has not necessarily any bearing on 
Ss. 107 and 109. 

i The next point taken was that S. 256, 
iChap. 21, Criminal P. G. is applicable to 
jinquiry into cases under S. LiO. One of 
jthe members of this present Bench in 
^Tirlok V. Emperor (2) has already held 
jthat the terms of S. 256 are applicable 
Uo far as practicable. This is in accor- 
jdance with S. 117 (2), Criminal P. 
IG., and we see no reason to hold 
jotherwise. It is contended for the 
applicants that the accused w^ere not 
asked to state whether they wished to 
cross-examine or not. Counsel was not 
prepared to suggest that there was the 
smallest possibility of there having been 
any prejudice to the accused from their 
not having been so asked, and this is 
manifest when counsel was asked whe- 
ther they were represented or not, and 
he bad to reply in the affirmative. 
There is no force in this contention 
and it need never have J;»een raised. 

Next, it is contended that proceedings 
under 8. 110 c annot be instituted or at 

{S) A. 1. B. 1927 All. 650. 


least are inappropriate where there is 
an allegation on behalf of the prosecu- 
tion that the accused have commit- 
ted a substantive offence under the 
Penal Code. This again is wholly un- 
tenable, and 28 based on an entire mis- 
appreciation of the principles properly 
applicable. There is not the slightest 
reason whatever why the police should 
not institute proceedings under 8. IIO 
despite the fact that there may be some 
reason to suppose that the accused have 
committed some substantive offence 
under the Penal Code, It is only 
necessary again to give a concrete 
pase. It may bo that the accused is 
suspected in six cases of house-breaking* 
The police may have adequate grounds 
for believing that the accused is really 
guilty of those six cases of house-break- 
ing, but in regard to any individual 
case it may bo that the evidence would 
be almost certain to prove inadequate 
for a conviction. It does not follow, 
of course, that such evidence, that there 
is, is not trustworthy. There is mani- 
festly here nothing whatever to prevent 
the police saying “if we institute a case 
of house-breaking it will only involve a 
useless expenditure of time and money. 
The evidence such as we have is trust- 
worthy, but it would be inadequate fora 
'conviction for the substantive offence.”! 

There is no reason for holding that pro- 
ceedings under S. 110 would be impro-| 
per in such a case. It would be possible 
to multiply the reasons for holding' 
that the mere fact that there is anj 
allegation of a substantive offence is; 
no obstacle to the using of the evidencej 
such as it is in regard to the commis-i 
sion of that offence in proceedings under 

a 110. 

It is, however, desirable to consider 
the earlier decisions of this Court re- 
levant to this ground. In 1924 the 
case of Bavh Prasad v. Emperor (3) 
came before a single Judge of this 
Court. In that case the notice to the 
applicants was to the effect that they 
were * 'habitual dacoits and belonged to 
the dangerous gang of Dhani and Bam 
Kislian dacoits.” The learned Judge 
of this Court side : 

**0q a referoDoe to S. 110, Criminal P. C. 
it will be found that it does not provide for 
any person being called upon to furnish se* 
entity on the ground that he was by habit a. 
daooit and belonged to the gang ofa dacoits 
“ (6) A. L B. 1925 All, 250." 
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11} is not for the Courts to find ouS the motive 
for the ommission, but if it wore necessary 
one could easily bo found. Being a member 
of a gang of dacoits is a definite offence dafhioa 
and punishable under the Penal Code and it 
vras for that reason that undor the preventive 
sections, action could not be taken for having 
committed a specific offence.*’ 

We are unable to agree with the 
learned Judge in the suggestion that 
he makes for the reason of the omis- 
sion. In our view, being a member of 
a gang of persons associated for the 
purpose of habitually committing da- 
-coity does come within the purview 
of S. 110, and is not excluded merely 
because there is an allegation of fact^ 
pointing to an offence under S. 400, 
I. P. C. Similarly, we are of opinion 
that whore the facts alleged are that 
the person belongs to a gang of persons 
associated for the purpose of habitually 
committing theft or robbery, and not 
being a gang of thugs or dacoits. those 
facts are susceptible to proceedings 
under S. 110. Let us suppose the case 
of a person A being accused of being 
by habit a thief. Similarly 2?, C, D and 
E ai'o each accused of being by habit 
thieves. It is manifest tliat the accu- 
sation against each one of theso persons 
could bo the subject of a separate pro- 
ceeding *direotefl against him indivi- 
dually under 8. 110, Cl. (a). Now, if 
we turn to S. 117, Ci. (5) it says : 

*‘\Vhero two or more parsons have b^an as- 
sociated together in the matter under inquiry 
they may bs dealt with in the same or se- 
parate inquiries as the Magistrate shall think 
just.” 

Prom this it is clear that: where two or 
three or four or five or more persons 
are accused of being associated to- 
gether, or, in other words, forming a 
gang, for the purpose of habitually 
committing thefts, the legislature has 
contemplated that those facts may be 
the subject of a case under S. 110: 
otherwise there is no meaning in the 
two clauses read together. This is 
sufficient to show that the state of facts 
wte have named does come both within 
S. 401, I. P. C. and 8. 110, Criminal 
P. C, Nor is there any statutory provi- 
sion forbidding the application of 8, llO 
to facts which happen to come also 
within S. 401, I, P. C. 

Nor do we consider that as a matter 
o£ policy or convenience or justice it 
is even desii’able to hold that where the 
facts come within either section, it 


that there must be a regular trial for 
the substantive offence. Let us con- 
sider the distinction between the two 
sections. Where a charge in the full 
sense of the term is laid under a section 
specifying a substantive offence such as 
section 401, 1. P, 0., the evidence and 
the only evidence which can be led is 
that of persons who saw acts or heard 
words, etc. with their own eyes and 
ears. On the other hand, evidence 
whichs is admissible under S. 110, Cri- 
minal P. C. includes evidence of general 
repute.” Manifestly, therefore, evidence 
which might be insufficient for a con- 
viction under 8. 401, I. P* 0. punishable 
directly with imprisonment, may, 
though the facts to be proved are iden- 
tically the same with the facts to be 
proved upon a case under S. 110, Cri- 
minal P. C. be sufficient fora conViotion 
under S. 110, Criminal P. C. involving 
merely in the first place furnishing of 
security, for further evidence to support 
the prosecution, o. g , that of general 
repute ” is admissible, where the lesser 
consequence follows, of a nature which 
is not admissible whore the graver con- 
sequence follows. We are, thoretore, 
of opinion that it is not illegal to insti- 
tute proceedings under S. 110 merely 
because the facts alleged would, if pro- 
ved, establish an offence under S. 401, 
I. P. C. Nor is it necessarily im- 
proper to institute such proceedings. 
A case under S. 401, 1. P. C. which might 
necessarily fail for want of the essen- 
tial evidence might well and properly 
I'esult in a conviction under 8. 110, Cri- 
minal P. C., The same reasoning will 
mutatis mutandis apply to 8. 400, 1. P. 
C., and 8. 110, Criminal P. 0. We do 
not think it necessary to enter into 
speculation as to tho reason for mention- 
ing theft and robbery in 8. 110 and not 
mentioning dacoity. We have stated 
why we do not agree with the reason 
given by the learned Judge in the case 
to which we have referred. 

We have also been referred to the de- 
cision of one^if us sitting with s«nothor 
Judge. reported in Budhan v* 

(4). That case was referred to a Bench 
of two Judges Ijy a single Judge wlbo did 
not, as we have said w’a’do notv agree 
with the proposition laid down iu.Jhn 
Aiiresi^i? Aiu 
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case of Bam Prasad v. Emperor {B)t 
which we haye just discussed. In Bvdhan 
y. Emperor (4), howeyer, the Bench held 
that the case of Bam Prasad y. Emperor 
(3) was distinguishable, and therefore 
cannot be interpreted as haying oyer- 
ruled Ram Prasad y. Emperor (3) on the 
point which we are now considering. 
Finally there is £he case of Bamrup 
Bhar v. Emperor (6), That case natu- 
rally followed the decision in Ram Pra- 
sad V, Emperor (3) which was correctly 
noted as not haying been overruled in 
Budha i V. Emperor (4). As our pre- 
sent decision overrules Ram Prasad y. 
Emperor (3), it follows that it also over- 
rules Bamrup Bkar v. Emperor (5). 

The application is dismissed. 

V.B./r.K. Application dismissed. 

■(T) A.'rilT 1929 AIL sis; 

*1930 Cr. Cases 44S 

(Allahabad) 

Young and Sen, JJ. 

Emperor 

V. 

BindAhwari Sinflffc^Bespondenb, 

Criminal Appeal No. 661 of 1929, De- 
cided on 9fch September 1929, from order 
of Sq^s. Judge, Azamgarh, D/- IBbh April 
1929. 

Criminal Trial — Falie plea of enmityiput 
forth by accused aggravates offence and 
affects question of sentence. 

In a grdit mijority of cases, the plea used in 
dofoncj ifl the stereotyped plea of enmity. The 
ploa is char^ctirised by a wanton disregard of 
truth and ia apitj of liborious attempts, no 
malice is established b^two:!n the aocused and 
the Crown witnesses including the complainant. 
It ought to 1)^ generally known that a falsa de- 
fence of this character has a tendency to aggra- 
vat I the oHon 30 and is a factor which may 
affect the question of sentonco. [P 41G C 2J 

U, S. Bajpai — for the Crown. 

Nehal Chand — for Respondent. 

Young, J. — Bindeshwari Singh was 
convicted by a Magistrate of the First 
Class under S. 381, I. P. C. for having 
extorted Bs. 10 from one Balle Halwai 
by holding out threats to him of physi- 
cal injury and of the institution of legal 
proceedings charging him with the com- 
mission of a criminal offienoe. The 
learned Magistrate gave him the sentence 
of one year’s rigorous imprisonment and 
a fine of Bs. 100. « 

The learned Sessions Judges reversed 
the decision of this trial Court and direc- 
ted the acquittal of Bindeswari Singh. 


The Local Government has filed an ap- 
peal to this Court. 

The complaint which gave rise to these 
proceedings was ^instituted by one Balle 
Halwai of Deogaon on 29th August 
1928, The story of the Crown it shortly 
this:- Bindeahweri Singh purchased puris 
and sweets from the shop of Balle Hal- 
^wai and owed him Bs. 10. A demand' 
was made for the money. Bindeswari 
Singh took offence at this and told Balle 

*T shall S3t you right. I shall get a falso case^ 
brought against you and shall cause you to be 
sent to jail.’* . 

On ffObh March 1926, one Jamna Pra- 
sad filed a complaint against Ba'le, his 
wife Mb. Kishen Dei and Ganga Barn- 
war under 8. 498, 1. P. C. in the Court of 
a Special Magistrate of Deokali, in the 
District of Ghazipur. The allegation 
was that Mb. Kishen Dei was the wife 
of Jamna Prasad and that Balle and 
Ganga Barnwar had taken or enticed 
away the wife with intent that she may 
have illicit intercourse with them. 
Summonses were issued but could not be 
served. Warrants were applied for and 
were duly executed and 15bli May 192& 
WP.8 the date fixed for the hearing of the 
complaint. On that date the complai- 
nant did not appear in Court and the 
complaint was dismissed. 

In the meantime, on some date bet* 
ween 8th May and 15th May 1926, Bin- 
deshwari Singh came to the shop of 
Ballo Halwai and told him that it wras 
now time for him to roalizo tho insecurity 
of his position, as a complaint under S. 
498 had already been launched against 
him and tho only thing which remained 
to be done was to press the complaint 
and send Balle Halwai to jail. Binde- 
shwari Singh told Balle that if ho was 
anxious to enjoy his liberty, he ought ta 
pay him Bs. 50. A settlement was arri- 
ved at for a sum of Bs. 10 and Balle 
paid Rs. 10 to Bindeshwari Singh. The 
above is proved from the evidence of 
Balle and is supported by the deposi- 
tions ot Misri Halwai, Bishnath Kaiwai% 
Jattan and Kundar Kandu. 

There is also very strong corroboration 
of this evidence in the fact that the com- 
plaint of Jamna Prasad came to nothing 
as the complainant allowed the complaint 
t 3 go by default? 

Balle Halwai is the complainant in 
this case and his statement oughif to ba 
carefully scrutinised. The ^complali^b 
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had been instituted after a very long 
time. Balle may be presumed to have a 
natural partiality in favour of his own 
oomplaint. The, unusual delay in the in- 
stitution of the complaint had got to be 
explained. 

Balle had been subjected to a lengthy 
'Cross-examination and has not broken 
flown in the least. His statement is 
clear and consistent. The delay in the 
institution of the complaint, has been 
accounted for. Bindeshwari Singh is a 
bully and evidently the complainant was 
afraid of him. It was not till proceedings 
were initiated against Bindeswari Singh 
under S. 110, Criminal P. 0. that Balb 
could venture to come forward against 
such a formidable opponent. 

The statement of Misri Halwai has 
been rejected by the Court below upon 
the ground that he was the brother of 
Mahabir, who filed the complaint in the 
connected case. That is not a sound 
reason for discrediting the statement, 
but it ought to have been a good ground 
for scrutiny. It'doea not appear that 
any i)ortion of the statement of Misri is 
intrinsically improbable, nor does his 
statement conflict with the statement of 
Balle or those of other witnesses for the 
prosecution. We are of opinion that the 
learned Sessions Judge has discredited 
the statement of Misri upon grounds 
flimsy and insufficient. 

No reason whatsoever has boen assign- 
ed for not accepting the statements of 
Bishnath, Jattan and Kundar who ap- 
pear to be thoroughly independent wit- 
nesses. We are not surprised bearing in 
mind the character of Bindeswari Singh 
that the demand was made at a public 
place in broad day light and in the pre- 
sence of many witnesses. Bindeswari 
Singh believed that he was the master 
of the situation and was running no 
risks. 

We consider that on the evidence for 
the prosecution the case against Binde- 
shri Singh has been clearly established. 

* The defence in this case is exactly the 
same as was put up in the connected 
case of Mahabir. There is no evidence 
to support this defence, It has not been 
made cut that Bai Sahib Bindayal Sahu 
had engineered this case to satisfy hie 
malice against Bindeslivfari Singh. The 
case set by the defence is that there was 
a widespread conspiracy and that the 
police and the district authorities htA 


made common cause with Bai Sahib 
Dindayal. This defeftce was absolutely 
false and baseless. , 

In a great majority of cases, the plea 
urged in defence is the stereotyped pleaj 
of enmity. The plea is characterised by' 
a wanton disregard of truth and in spitej 
of laborious attempts/ no malice is esta- 
blished between the accused and the 
Crown witnesses including the complai- 
nant. It ought to be generally known 
that a false defence of this character has! 
a tendency to aggravate the offence and! 
is factor which may effect the question' 
of sentence. 

Three witnesses were examined for the 
defence; of tho^^: Munshi Bamanad Lai 
and Babi Swami Nath Singh had ap- 
peared as witnesses for Bindeshwari 
Singh in the connected case. They 
say no more than this that there 
was a contest bottwoon Baghuraj Bali 
Sahu, nephew of Sahu Dindayal and 
certain other persons for a seat in the 
Distict Board of A/iamgarh. They do 
not state that there is an enmity bet- 
ween Bindeshwari Singh and Si^hu Din- 
dayal. The third witness Babu Sham 
Narain Singh is a raukhtar and member 
of District Board. He states that four 
five months ago when he was sitting in 
Bar Library at about II a. m. he was 
called by Bindeshwari Singh who told 
him that the police daroga was getting a 
complaint written against him by Balle 
Halwai. He did not go near them but 
he saw Balle and daroga together when 
the complaint was being written. We 
do not believe a word of this and w'e are 
of opinion that this witness is not only 
false bub radiates falsehoods. 

The judgment under appeal appears to 
us to be extremely unsatisfactory. Wo 
are sorry to note that the findings of the 
learned Judge in this and the connected 
case, Criminal Appeal No, 560 of 1929, 
are against the weight of evidence and 
no serious attempt has been made to 
meet the excellent reasons given by the 
primary Court. 

In the result, wo allow the appeal, set 
aside the order of the Sessions Judge 
dated iSbh April 1929, and convict Bin- 
deshwari Singh under S. 384,I.P.C. We 
maintain the sentence of fine paesed by 
the trial Count and sentefice him to two 
years' rigorous imprisonotient, The een- 
tenees in the two cases are to run con- 
secutively. Bindeshwari Singh must sur- 
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rendor to his bail. The oomplainaat 
ought to be paid Bsf 60 out of the hue if 
realized. If the fine is not recovered 
from Bindoshwari Singh, he must undergo 
three months’ rigorous imprisonment in 
addition. 

V.S./r.k. Sente. ice enhanced. 

m _ 

1930 Cr. Cases 417 

(Allahabad) 

. Youno and Sen, JJ. 

Emperor 

V. 

Maikti— kcQusei, 

Criminal Ref. No. 420 of 1929, De- 
cided on 4Dh September 1929, made by 
Dist. Magistrate, Agra, on 4th June 1929. 

Criminal Trial — Sentence — Sentence 
should be proportionate to nature and gra* 
^ity of crime in each case-~-Giving certain 
sentence given in hundred other cases does 
not make it obligatory upon the Court to 
award the same sentence. 

It is Jia olanaautary proposition in criminal 
juriapru;! mca that seatenci in cash case shonld 
bi proportionate to th? nature anl gravity oC 
the crime, and a Migis(irat3 cannot cUim a 
right to inHiot a pirtioular sMitjtice in a parti- 
cular baaiusB hi had done sj in huudrjd 

othir 0*839— soma of which wari more sirious— 
withou*: any regard to nature of facts, upon 
which each and ovory case has to bo decided. 

[P 447 0 2] 

MrWaliullak — for the Crown. 

Young, J, — M^iku Kahar has been 
convicted by Mr. S, M. Ahmed, Excise 
Magistrate of Agra under S. 60, Excise 
Act and has been sentenced to a fine of 
Bs. 50. The District Magistrate of Agra 
has through the Sessions Judge referred 
the case bo this Court “for examination 
and enhancement of sentence if thought 
proper.” 

Mr. Sheodan Lai, an Excise Inspectoi', 
raided the house of Maiku Khar which 
is situated in Sadar Bazaar of the city of 
Agra. Maiku was caught in the act of 
distilling liquor. A large quantity of 
illicit liquor and a complete paraphern- 
alia of instruments for manufacture of 
illicit liquor was discovered in his house. 
Maiku was put on his trial and he made 
no pretence of innocence. He pleaded 
guilty. The Excise Magistrate consi- 
dered that he had properly^ discharged 
bis function as a Magistrate by senten- 
cing Maiku to a fine of Bs. 50. 

Excise cases are not gasy to detect 
and are difficult to prove. The distiller, 
not unoften, prepares liquor for purposes 
of traffic. The game is a profitable one. 


Illicit distillation of liquor does not only 
mean a loss of revenue to the Government 
but is a serious menace to the health 
and the moral well being of the com- 
muniby^ifr The Local Government, by its 
latter No. 579-13-55 dated 2lBt December 
1928, had accentuated the (act that the 
crime was widely prevalent and that the 
actual distiller or trafficker should be'* 
sentenced to a substantial term of im- 
prisonment. Under the Act, the maxi- 
mum punishment, in the case of first 
offenders, is one year’s rigorous impri- 
sonmeqt and a fine of Bs. 1000. 

The explanation given by the Excise 
Magistrate is ridiculous. He says : 

h^d bsen Magistrata of Allahabad 

for ovjr a year and I had to do no other work 
than excise, as the work is so heavy thera. The 
present Exciso Commissioner had been Excisa 
Inspector under me there and he knows well 
that in all such cases Rs. 50 v/as considered 
proper punishment. 1 decided at least some 
hundrod such and more serious cases with fine 
bub the excise department there never consl- 
djrod the punishment inadequate.'* 

It is difficult to understand the above 
statement together with its implications. 
Are we to take it that this Magistrate, 
has ignored and pigeon-holed the Go-1 
vernmeb notification which we have 
alluded to above ? Does the Magistrate 
claim a right to iniiict a sentence of fine 
in all cases because he has done so in 
hundrod other cases — some of which 
wevo more serious — without any regard 
to the nature of facts, upon which each 
and every case had to be decided ? The 
Magistrate would have been well ad-i 
vised not to bring in the aid of prescrip-j 
tion in his favour. It is an elementaryj 
proposition in criminal jurisprudence,' 
that sentence in each case should bej 
proportionate to the nature and gravity 
of the crime. 

The learned Magistrate submits that 
a fine of Rs. 50 for a man of no means 
and status is “quite adequate punish- 
ment.” It is worthy of note that there 
was not a scrap of evidence before the 
trial Court concerning the means of 
Maiku. Granting that the financial 
position of Maiku was not sound why 
was not the sentence of imprisonxhent 
passed ? 

There is an insinuation that the 
Excise Inspector was shielding the prin- 
ciple culprit and that Maiku was play- 
ing the second fiddle. A Magistrate 
with any sense of respiMisibiUtir cu^t 
to have hesitated and i^atised t^re 
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making any insinuation against the 
Excise Inspector which was not justified 
by the evidence on the record. In the 
present case the attack upon the Excise 
Inspector was wholly unwarratitfd*' 

The Magistrate's grievance is that the 
Excise Insg^otor has moved in this 
matter and submitted his report for en- 
hancement with a view to "minimise 
the blame brought against the Excise 
Inspector in the Peoples’ Herald.” Any 
publication in the Peoples’ Herald is out- 
side the judicial record. Here we have 
another insinuation and nothing po sup- 
port it. We hold that the Excise Ins- 
pector in bringing the sentence to the 
notice of the District authorities had 
done the right and proper thing. The 
sentence is ridiculous. We sentence 
Maiku to six months’ rigorous imprisou- 
ment and maintain the tine of Bs. 50. 

V.bJr.K. Sente tee enhanced. 


1930 Cr. Cases 418 

(AUkbabad) 

PULr.AK.J, 

BaJHs/iew— 'Applicant. 

T, 

Emperor — Opposite Party. 

Criminal Eef. No. 367 of 1929, Decided 
on 29th May 1929, made by Sess, Judge, 
Aligarh^ D/- 27th April 1929. 

(a) Criminal P. C., S. 250— Case prima 
facie triable by Magistrate but if facts 
were proved constituting offence exclusively 
triable by Sessions Court — Award of com- 
pensation by Magistrate is not illegal. 

Where a Magistrate tries an accused for an 
ofTenco prima facie triable by him, when really 
if the facts had been proved the offence would 
have boon one triable exclusively by the Ses- 
sions Court, an award of compensation made 
by the Magistrate under S. 250 is not illegal : 
A. /. n. 1022 Mad. 223, A. I. li. 1926 AV. 
159, DiH. [P 418 C 2j 

(b) Criminal Trial-Court *• duty— Magis- 
trate is not bound to find whetber case 
exclusively triable by Sessions would arise 
if facts before bim were proved. 

It is not incumbeut upon a Magistrate to 
go out of his way to find that a case exclusi- 
vely triable by a Court of Sessions might 
arise from facts before him, if they were 
proved. [P 448 C 3} 

Judgment — This is a reference by 
the learned Sessions Judge of Aligarh 
requesting this Court to set aside an 
order passed by a lld'gistrate tmder S« 
250, Criminal P. C*| direeting a eertain 
complainant tQ^|»ay compensation to ^be 
accused. It is not. suggested that the 


order was otherwise improper, but 
merely that it was without jurisdiotion. 
The case before the Magistrate was- 
under Ss, 4G3 and 323, 1. P. 0. both 
being within the Magistrate’s jurisdiotion^ 
and prima facie he was entitled to pass 
the order in question. The learned Ses- 
sions Judge bases his reference on the 
assumption that if there was any offenco 
it was one under S. 467, 1. P. C. and 
exclusively triable by the Court of 
Sessions. But it has been found by 
both Courts that there was no offence, 
and the Judgment appears to me to have 
gone too far when he assumes that if 
the offence had been committed it would 
have been one under S. 467, I. P, C. 
We have to consider whether the Magis- 
trate was trying the case or merely 
holding an enquiry with a view to 
commitment. He says that he waa 
trying the case, and I have no doubt 
that he is correct in so saying. The 
case must be distinguished from that 
reported in Harihar Datt v. Makend AH 
(1) which refers to a case where one at 
least of the offences charged is exclusi- 
vely tiiable by tho Court of Sessions. 
The case which is parallel to the present 
is noted in the judgment in Harihar 
Datt V. Maksud AH (I). It is M. VenJeaH 
rayar v. K. Venkairatjar (2). ItVas^ 
not in my opinion incumbent on the 
Magistrate to go out of his way to 
find that a case exclusively triable by 
a Court of Sessions might ^rise from 
the facts before him, if they were! 
proved. He was trying a caseapparent-J 
ly within his jurisdiotion. He found 
that there was no case and that it had 
been brought frivolously and vexa-j 
tiously. He was therefore entitled to 
act under S. 250, Criminal P. C. 

I decline to interfere. Tho reference 
will be returned* 

v*b./b.K. Reference returned. 


(11 Avl* R. 1926 Ail. 161&18 All. 166* 
(!^ A. 1. B. 1922 Mad* 32t»l» Mid. 29, 
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ACT 13 of 1930 

{Received G. G’s. absent on 24^/i 
March 1930) 

Amends the Inland Steam Vessels 
Act, 1917. 

Now Ss. 51-A and 54-B have boon in- 
sortocl toving G. G.-in-Council power to 
fix inaximum and minitnurn rates- for 
passenger fares and freight for goods and 
Local Government power to make rules 
for ai>pointing Advisory Coinmitteo. 

. ACT 14 of 1930 
{Received G. G\«. assent i&ih 
March 1930) 

Amends the Indian Railways 
Act, 1890. 

A nrav Chap, 6-A has been inserted 
consisting of 8 sections viz., 71- A to 
71.]I. The amendments are mainly fojr 
the purpose of limiting the hours c.f 
worts and of granting periodical rest to 
railway servants. 


ACr 18 of 1930 

{Received G. 0*s. assent on iih 
• April 1930) 

Provides for the imposition and 
* collection of an excise duty on 
silver. 

This Act has been introduced to im- 
pose duty on silver extracted from ores 
in British India. S. 2 gives definition 
of *’ silver works.’* S. 3 (i) imposes duty 
of four annas on each ounce of silver 
issued from the ‘silvar work.* Ch. (2) and 
(3) give the mode in which tlie duty is to 
he impesod. S, 4 imposes a fine to the 
extent of Rs. 1,0C() or double the 
amoutit of the duty avoided on persons 
contravening the rules under S. 6 . S. 5 
relates to the application of Sea Customs 
Act while S. 6 is giving rule- 
making power to Governor General in 
Council. 


^‘Browbeating the witnesses.” 


Courts and julie^s appreciate delicacy 
of feeling upon the part of advocates, 
and where in cross-examination it be- 
comes important to inquire into tho 
past history of a witness, or to speak 
about the death of a near relative or 
dear friend, or to touch some choid of 
sorrow, it is wise to use: introductory 
expressions deploring tho necessity, of 
asking such questions, 'and representing 
it as one of the unpleasant but iinpera- 
tivo duties of counsel. Jurors are apt 
to sympathise with a witness who is 
unjustly attacked by counsel upon cross- 
examination, and in making up their 
verdict are often unconsciously influ- 
enced by such improper conduct upon 
the part of the advocate. It is in vain 
that we deplore the fact that jurors are 
often influenced by passion or prejudice, 
and that they do oot always follow the 
strict letter of the law, but, generally 

1930 J/3 


speaking, they mean to do what is right, 
and if they sometimes lean a little too 
far to the side of mercy, who can blame 
them ? In this respect the observations 
of Archbishop Whafeely, on the unfair 
treatment of w^itnesses by counsel, are 
worthy of consideration. Ho says : 

“1 thiuk tlmt the kind of skill by which the 
cross-examiner succeeds in ahirmiiip, mislead- 
ing or liewildering au honest witness may bo 
characterized as the most, or one of the most, 
bn83 and depraved of all -pOBSiblo employments 
of intellectual power. I have seen the experi- 
ment tried of subjecting a witness to such a 
kind of cross-examination by a practical lawyer 
as would havo been, I am convinced, the most 
likely to alarm and perplex many an honest 
witness, without any efiect in shaking the 
testimony and afterwards by a totally opposite 
mode of examination, such as would not at all 
have perplexed one who was honestly telling 
the truth, that same witness was drawn on, 
step by step, to acknowledge the utter falsity of 
the whole. Generally speaking a quiet, gentle, 
and straightforward, though full and careful, 
examination will be the most adapted ^ eli«M 
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trath ; the manoeuvres and -the browbeating storm blusters, the more •oarefulljr the 

whiob are the best adapted to confuse an honest w**'®** * .w**® *«“- 

simple minded witness are just what the dis- shine will induce him totthrow oft. ^ 
honest; one is the best ptopared for. The more {AdvJCdcy sevio^j 


THE PLEA OF INSANITY IN CR1>«INAL CASES 

By 

Amolak Ram Kavur., B.A. (Hons.), LL.B, VaW, High Gotirt, Lahore 


^ The plea of insanity is sometimes 
urged to a charge for a criminal offence 
more often in indictments for murder, 
trea-on and such other offences of a 
more or less serious character. Our 
knowledge of the working of the lv*man 
mind is so inadequate that the decision 
of the question whether a person accused 
of an offence has succeeded in proving 
that he comes within the exception or 
not offers the greatest difficulty to the 
Judge and the jury. Lawyers and medi- 
cal men have striven bard for many 
years to come to a definite conclusion » 
but constantly differing amongst them- 
selves have not yet been able to lay 
down any satisfact'^ry test for judging 
the difficult question of the sufficiency 
or insufficiency of a plea of insanity in 
criminal trials. 

Sir Fitz James Stephen, in his treat- 
ment of the subject was constjfi'ainod to 
remark as follows : “ I have read a 

variety of medical works on madness, 
but I have found the greatest difficulty 
in discovering in any of them the in for- 
mation of which I stood in need; namely 
a definite account of the course and of 
the symptoms collectively constituting 
the disease. Most of the authors whose 
works I have read insist at a length 
which in the present day I should have 
supposed was unnecessary, on the pro- 
position that insanity is a disease, but 
hardly any of them describe it as a 
disease is described. They all, or almost 
all, describe a number of states of mind 
which do not appear to have any neces- 
sary or obvious connexion .with each 
other.” 

‘‘These they classify in ways which are 
admitted to be more or less unsatisfac- 
tory. Total insanity, partial insanity, 
impulsive insanity, moral insanity, pyro- 
tnania, kleptomania and many other 
such expressions occur ; but in the ab- 
senoe of any general account of the 
whole subject showing what is the 
common cause of which all the symp- 
toms are effects, and how they respep^ 


tivoly proceed from it, these expressions 
are like adjectives with an unintelligible 
substantive. To say that a strong., and 
ceaseless desire to set a house on lire is 
pyroraania, and that a state of con- 
tinuous passionate excitement, in which 
all the ordinary connexion of ideas is 
broken up, and a man behaves as if he 
were drunk or transported with intense 
anger is mania as opposed to. melan- 
cholta, is to substitute words for 
thoughts. It is like telling a man that 
a whale and a monkey are both mammals 
when yon do not explain what mammal 
meansi” (l) The passage quoted* above 
sets forth clearly the natui'e of the in- 
formation that lawyers, in dealing with 
the subject, require at the hands of 
alienists, and the difficulty experienced 
in procuring the information/ The 
knowledge of insanity is nob even yet 
advanced to such a stage as to fulfil our 
requirements. 

It is an old old story that precise 
definition of insanity is difficult and that 
professional opinions differ both as to 
the tests and the inferences from them 
in different cases. It was said by a 
distinguished man, the late Sir George 
Savage, that there is no standard of 
sanity fixed by Nature; but that “sanity*’ 
and “insanity,” as recognized by the 
doctor, and in fact, .by the general public, 
must be bub terms of convenience. Sir 
Clifford AUbutb dessribed health whe- 
ther of body or mind as “an oscillation 
about an ideal axis” in which stability 
is marvellously maintained, and there 
is no difficulty in perceiving when this 
stability is upset. 

Mkdical and Legal Test.s 
Coming to the field of criminal juris- 
prudence, we find the lawyer and the 
doctor notoriously at variance, the 
former gtron|ly upholding the view that 
the mere doctrine that insanity per se 
connotes irresponsibility is datigerous 
and that it woftld be not safe to in oor- 

’TiTSei iiercier Cdmtnal 
pp. 70—77. 
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poratd tho notion of unoontroliable im- 
pulse in the legil definition of insanity 
for criminal pu^po^s, £n this con- 
nexion His Honour Parry, J. observes as 
follows : 

To allow a human being to escape 
punishment for crime by pleading loss 
of self-control opens the gates of the 
(look from a lawyer’s point of view far 
too widely and allows many veal cri- 
minals to escape from justice (L). As a 
great acienbist wrote : “ Thera is «a 

border land between crime and insanity, 
near one boundary of which we meet 
with something of madness but more of 
sin, and neir tlie other boundary of 
which something of sin but more of 
madness.” (2) 

Thus it will be noted that the medical 
and legal staniards of sanity are not 
identical, and the test of insanity, as 
viewed from a legal point, does not 
coincide with the medical idea. From 
the medical point of view every man at 
the time when he commits a murder, is 
insane, that is, he is nob in sound, 
healthy and normal condition ; but from 
the lflgal4)3int of view a man must be 
hell to be sane so long as ho is able to 
distinguish between right and< wrong, 
so lo?ig as he knows that the offence he 
is committing is a wrong thing bo do, 
so long as he has a guilty mind. A per- 
son who is in a highly excited and un- 
balanced condition, but is nevertheless 
conscious that what he is doing is wrong 
and a crime cannot be said to bo of 
unsound mind within the meaning of 
S. 84 (3), T. P. C., 

The principle underlying the doctrine 
exempting a man of unsound mind from 
criminal responsibility has bee i well 
elucidated by penologists. It has been 
rightly said that a mad man does nob 
possess mens roa or free will, cannot 
distinguish right from wrong, is deprived 
of memory and understanding is a victim 
of his impulses and all bis acts are in- 
voluntary and uninbelligoat; ho is puni- 
shed by his own madness; and society 
can neither correct him nor make an 

(2) Parry, Eiward Abbot. Hia Honour —Tho 

Drama of the Law, Taai 1924, Jldibioat 
p. 38, • 

(3) Sker Shiffh v. Fmpfrgr, \.I.R..1923 Lab. 

50S, (Per Sir Shadi Lai, C. J., and 
Le Rossignol J.) Chhajju Mai v. Em- 
peror, n P. L. B. 1939-^ 3il, L. T. 101 
4 I. a 985-11 Or. L. J. 105-10 P, W. R. 
1909 Cr. 


example of him by inflicting punishment 
on him. Legally speaking such a man 
does harm to society and individuals by 
his violent acts; but he does no wrong 

(4); and Society, in order, to protect it- 
self, provides for his detention in an 
asylum. 

The McNaghten Case. 

The rules concerning the defence of 
insanity in criminal trials were laid 
down in the answers of the Judges to 
questions put to them by the House of 
Lords in 1843 in the McNaghten case. 
The circumstances of the case. were re- 
cently given by Lord Birkenhead in the 
Times, London (24bh May 1924). In 
1843 one McNaghten shot at and mor- 
tally wounded Mr. Drummond. He did 
so in the belief that the person at whom 
ha shot was Sir Riberb Peel, and under 
the insane delusion that he was the ob- 
ject of prosecution by Sir Robert Peel. 
The defence was that the prisoner was 
insane, and that under the influence of 
the delusion he was not capable of exer- 
cising any control over acts which had 
connexion with his delusion. Tho jury 
found the prisoner nob guilty on the 
ground of insanity. 

The case caused much discussion and 
gave rise to a debate in the House of 
Lords^and it appeared bo those in autho- 
rity desirable to obtain some authori- 
tative pronouncement as to the law ap- 
plicable to such oases. It was therefore 
determined to ask the opinion of the 
Judges. 

The House put to the Judges five 
questions, all of them necessarily hypo- 
thetical. Maule, J., delivered "'his opi- 
nion separately and Sir Nicholas Tin- 
dal, L. C. T. of Common Pleas, then, on 
behalf of all the other Judges there at- 
tending. delivered their answers. Those 
answers consbitubo what are known as 
the rules in McNaghten s case. For 
questions and answers in detail see (5). 
In his reference to these questions and 
answers, Lerd Birkenhead says : “They 
have no legal authority, bub, having' been 
delivered upon so important an occasion,* 
and as representing the considered opi- 
nion of almost the whole of the Judges 
of the Common Law Courts they were 
regarded as having, and have ever since 

(4) MstoLc ^cimi val RHjioQsibllity, Chap- 
tot oa wrong-doing, p. 69, 

(5) Goar, Dr. H. S.— Tho Penal Law of India 
Paras 553-54*55, 190) Edition, pp. 338-37 
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had, great weight — indeed such great 
weight that they are described by Lord 
Atkin, J.'s Committee as formulating 
the present rules of law determining 
criminal responsibility (in relation, that 
is, to insanity)’* (6). Sir Jame3 Stephen, 
writing on the subject in 1862'said that 
it had been the general practice ever 
since, for Judges charging juries in cases 
in which the question of sanity arose to 
use the words of the • answers given by 
the Judged on that occasion. Bub Sir 
Henry Theobald in a recent book (7) on 
the lunacy laws says that more recent 
examinafeiju of charges given by the 
Judges in trials for murder show^s that 
though the rules in McNaghten’s case 
are still relied on, yet, being abstract 
and general in their terms, the Judges 
are careful to adopt and apply them to 
the circumstances of each case. 

The Rules Summauised 

Sir James Stephen summarised the 
rules as follows: No act is a crime if tlic 
person who does it is at the time wh n it 
is done prevented by any dis0isc3 affect- 
ing his mind : 

(a) from knowing blio nature and 
quality of his act ; or 

(b) from knowing that the act is 
wrong. 

And he added as a doubtful proposi- 
tion (c) from controlling his own con- 
duct unless the absence of the power of 
oonti’ol has been produced by his own 
default. 

He further added as being certain law 
the following : 

But the act may be a crime although 
the mind of the pers^on who docs it is 
affected by a disease, if such a disease 
does not in fact produce upon liis mind 
one or other of the effects above-men- 
tioned in reference to that act. 

The rules laid down in the McNagh- 
ten's case (8) have boon followed in every 
subsequent case in England as well as 
this country, as" the most authoritative 
expression of bho law on the subject. 
• S. 81, 1. P. C., lays down the law similar 
to the rules in the MoNaghten case, 
and there is no reason to believe that 
the framers of the Code intended to in- 
fo) Times, London, 24<ih May 1924. 

(7) Law Relating^ ta Lunacy, 1924 E ditto i, 
P. 242. 

(8) 1 Oar. & K. 130-10 C. & F. 200. 


troduoo any rule involving a deparjiaie 
from the English Law on the subject (9), 
Section 84, 1. P. Ci, runs as follows : 

“Nothing is an offence Vhioh is done 
by a person who at the time of doing it, 
by reason of unsoundness of mind, is in- 
capable of knowing the nature of the 
act, or that he is doing what is either 
wrong or contrary to-law. 

The Object of this Crimimal Li\v. 

The object of the ‘criminal law is to 
make people control their insane as well 
as their sane impulses, (lO), and to guard 
against mischievous propensities and 
liomicilal impulses (Ll). It is not there- 
fore every mental disease which ex- 
empts the suff'eier from criminal respon- 
sibility. 

Lord Birkenlieid says (12) tliat 
])ersoiis from time to time suffer from 
impulses to do wrong. They as a rule 
resist their impulses. If they do not and 
if the wrong which they aro thus led to 
do is one forbidden . by the criiffinal law 
and they are detected in its commission 
they are rightly indicted and rigiitly 
convicted. 

It is precisely the sime with^ the in- 
sane. Tiiey, like* sane persons, ])erhaps 
to a greater degree are the subjects of 
impulses to do wrong. Sometimes they 
resist these impulses. Sometimes., they 
give way to them under ^tho inffuonco of 
delusion, or not knowing right from 
wrong, or not understanding the nature 
of the act whicli they are committing. 
Tney are amply protected under the ex- 
press words of the Mc.Naghben rules. 

The PiiEsuMPTtON of Liw, 

It is the basic principle of criminal 
jurisprudence that the law presumes 
every person at the age of discretion to 
bo sane and to possess a sufficient degree 
of reason to be responsible for his crimes 
unless the contrary is proved ; and even 
if a lunatic has lucid intervals the law 
presumes the offence of such a person te 
have been committed in a lucid interval, 
{To he continued.) 

(9, Wari$ Ali v. Emperor, 7 N.L.R. 180=13 
I.C. 919=13 Or. L.J. 1C7. 

(10) Chhajju Mol v. The Crown, *94 P.L.B. 
1909=i6 M.L.T. 101=4 I.C. 935=11 Of. 
L.J. 105=16 P.W.R. 1903 Or. 

(11) Reg V. Humphreus, 10 Olark A Finnelley 
200, psr Lord Justioe Braqiwell ; Sae 
Tailor's cManual of Madioal Jarispru- 
denoe, lOth Edition, P. 745. 

(12) Times, London, 24th May 1924. 
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1930 Cr. Cases 449 

(AlU&aba^) 

Sulaiman and Niai^'atullah. JJ. 

B. Madan Mohan Singh — Plaintiff — 
Appellant. 

V. 

B, Bam Sunder Singh — Defendant — 
Kespondent. 

Second Appeal No. 80 of 1927, Decided 
on 9th January 1930, against decree of 
SubJudge, Ghazipur, D/* 10th July 
1926, 

3fc (a) Malicious Prosecution — Application 
under Criminal P. C., S. 436 for ordering 
enquiry is prosecution. 

The word * proseoution * has a very wide 
fiigniflcanco and does not merely mean an 
actual trial or an enquiry which may result in 
a conviction and the imposition of imprison- 
ment or fine. Therefore, an application in 
revision under S. 43G, Criminal P. 0., for 
ordering an enquiry or a retrial is a prosecu- 
tion: 17 C, W. N. 554 ; 19 C. W, N. 935 ; 41 
AIL 503 ; A. I. R. 1922 Cal. 145, Bel. on. 

. [P 450 C 1,2] 

a^(b) Limitation Act, Art. 23 — Prosecution 
terminates by order of discharge by Magis- 
trate — But if matter is taken up in revision 
by higher authority, prosecution terminates 
when proceedings in revision come to end. 

As soou as the order of discharge is passed 
the prosecution ia a Magistrate's Court term!* 
nates. If no further proceedings are taken the 
prosecution must be deemed to have terminated 
on tl^%t date. But if, as h matter of fact, the 
matter is taken up in revision to a higher 
authority which has power of interference and 
proceedings sanctioned by the Criminal Proce- 
dure Code are being pursued, o. g., under 
S. 436, Criminal P. C., the prosecution can no 
longer be sUd to have finally terminated. Its 
final termination would ba only when the pro- 
ceedings in revision have come to an end in 
favour of the discharged person. In such a 
case the prosecution for the purpose of Art. 23, 
Limitation Act, terminatas only when the 
application for revision is dismissed. 23 Mad. 
24, Dist. ; A. I. B. 1922 Bom. 209, Diss. 
from'. 30 All. 625 ; A. I. B. 1926 P. C. 4C. Ref. 

[P 451 C 1] 

P. Pandey — tor Appellant. 

Janaki Prasad — for Kespondent. 

Sulaiman, J.*— This is a plaintiff's 
appeal arising out of a suit to recover 
damages for malioious prosecution. Both 
the Courts below have dismissed it on 
the ground that it is barred by limita* 
tion. The only question that arises for 
consideration in this appeal is one of 
limitation. • “ 

A complaint under S. 600, 1. P. 0., was 
filed by the defendant against the plain- 
tiff in the Court of a Magistrate on 26th 
May 1924. By an order dated 8bh Au- 
gust 1924, the accused was discharged. 
The defendant filed an application be- 
1930 Or. 0. 67 


fore the Sessions Judge for ordering fur- 
ther enquiry under S. 436, Criminal 
P. 0. Notice was issued to the accused 
to appear and show causa why a retrial 
should not be ordered. On cause being 
shown tbe application was ultimately 
dismissed on 25th October 1924. The 
present suit was instituted on 24th ^ 
October 1926, i. a., more than one year ' 
after the order of discharge but within, 
one year of the dismissal of the applica- 
tion by the Sessions Judge. 

Article 23, 'Lim. Act, admittedly 
applies to this case, and under it ono 
year is to be calculated from the date 
“•when the plaintiff is acquitted or the 
prosecution is otherwise terminated.'^ 
This was not a case of acquittal at alU 
We have to see when the prosecution 
terminated. Obviously the article im- 
plies the final termination. 

The word ‘ prosecution ' has not been 
defined in any statutory enactment. It 
is undoubtedly a word of much wider 
scope than a trial or even an enquiry by 
a Magistrate. Murray's New English 
Dictionary explains the word ‘ prosecu- 
tion ' as meaning in strict technical lan- 
guage a proceeding either by way of 
indictment or information in the crimi- 
nal Court in order to put an offender on 
his trial, the exhibition of a criminal 
charge against a person before a Court ^ 
of justice, and in general language the 
institution and carrying on of legal pro- 
ceedings against a person. 

The question before us is whether an 
•application for further enquiry and for 
ordering a retrial under S. 436, in the 
exercise of the rovisional jurisdiction of 
the Sessions Judge can be deemed to be 
either a continuation of the prosecution 
or a fresh prosecution in itself. There 
are two cases in favour of the view 
taken by the Courts below and there is 
no direct authority against that view. 
In Narayya v. Seshayya (1), it was held 
that a suit brought within one year from^ 
the dismissal of a revision ^petition filed 
against an order of acquittal but more 
than one year after the acquittal was 
barred by limitation. The judgment is 
very brief and no detailed reasons are . 
given. The case may also perhaps 
be distinguished on the ground that the 
District Magistrate to whmn the appli- 
cation in revision bad been made ' from 
the order of aogtiittai had himsel f no 

(1) [1900] 23 Mad. 24. 



iSO Madan Mohan v. Ram Sondkr {Salaimaa, J.) 1030 


jurisdictioa to order any further enquiry 
or retrial or set aside the acquittal ; 
at best he could report the case to the 
High Court. Moreover in a case where 
tbe prosecution ended in acquittal the 
language of Art. 23 leaves no room for 
argument, as it provides specifically that 
limitation is to run from the date of 
'acquittal. It is not, therefore, necessary 
to consider when the prosecution 
* terminated.’ It is only in cases which 
ended otherwise than in acquittal that 
it falls to be considered as to when the 
prosecution terminated. Ptirusliottarn 
Vithal Das v. Baoji Bari (2) is a direct 
authority in support of the view thai; 
limitation begins to run from the order 
of the discharge and the subsequent 
revision proceedings do not in any way 
affect the matter. 

Now there is plenty of authority that 
the word ' prosecution ’ has a very wide 
significance and does not merely mean 
an actual trial or an enquiry which may 
result in a conviction and the imposition 
of imprisonment or fine. In the case of 
<3» H. Crowdy v. L. 0. Beilly (3) it was 
laid down that an action for damages 
would lie in the case of an appli- 
cation under S. 107 of the Code 
and that it was not essential that 
the original proceeding should have 
been of such a nature as to render 
the person against whom it was taken 
liable to be arrested, fined or impri- 
soned. The same view was followed by 
the Calcutta High Court in Btshun Per- 
shad Naraift Singh v. Phulman Singh 
(4). It was there remarked that the term 
* prosecution ’ should not be interpreted 
in the restricted sense in which it is 
used in the Criminal Procedure Code and 
that if a person maliciously and with- 
out reasonable and probable cause sets 
the machinery of the criminal law in 
motion, he is responsible for the conse- 
quences. This view was accepted by 
our High Court in Mohammad Nizullah 
Khan v. Jai Bam (6) where an action 
was held to lie on account of an appli- 
cation for binding down to keep the 
peace under 8. 107, Criminal P. 0. 

Indeed, there is one case which has 

(2) A. Lli.'i022 

(3) [1913] 17 C. W. N. 654«18 I. 0. 7S7 
0. L. J. 105. 

ii) [1915] 19 0. W. N. 935«;37 I. 0. 449^20 
, aL.3r.5l8. 

[5) [1919] 41 AlU 60) =5 50 I. 0. 140 « 17 
A. L. J. 778. 


gone still further. Narendra Nath De v. 
Jyotish Chandra LalW, was a case where 
the defendant had applied to the Court 
of the Munsif under S, 195, the ,old 
Criminal P. C., for sanction to prosecute 
the plaintiff. Although the application 
for sanction was a preliminary or initial 
stage in a criminal prosecution and was 
actually filed in a civil Court, the learned 
Judges held that the claim for damages 
for malicious prosecution was maintain- 
able. They held that as the proceed- 
ings for sanction had been instituted 
maliciously and without just reasonable 
or probable cause they gave rise to a 
sufficient cause of action. It .seems to, 
ns that an application in revision for 
ordering an enquiry or a retrial is on a| 
much stronger footing than a merej 
application for sanction to file a com 
plaint. If the latter is deemed to be a! 
prosecution, much more should be the' 
former. 

In the case of Gaya Prasad v. Bhagat 
Singh (7), persons whose names did not 
appear on the face of the proceedings 
as complainants hut who were ^irectly 
responsible for the charge and for the 
production of evidence and for the con- 
duct of the case before the police and in 
the Court were held to be liable., for 
damages in action for malicious prose- 
cution, Similarly their Lordships of 
the Privy Council in the case of Bal- 
bhaddar Singh v. Badri Sah (8), iield 
that a man who had given information 
to the authorities which naturally led to 
the prosecution, even though he hirnsolf 
was not, in the most literal sense of the 
word, the prosecutor was liable in an 
action for malicious prosecution for 
damages on account of *the information 
supplied by him which caused trouble. 

When the application under S. 436 is 
preferred before a Sessions Judge and 
notice to show causa has bean issued, 
the Judge has himself power to make 
further enquiry into the case of the ac- 
cused person who has been discharged or 
direct any subordinate Magistrate to 
make such enquiry. While such a proceed- 
ing is pending before a Sessions Judge, 
the accused, in our opinion, is being pro- 
secuted and in order to save himself 


(6) A. I. B. 1982 Cal. 145«49 0al. 1025. 

(7) [1908] so Aft; 525=»85 I. A. 0, C. 

371 (P. C.). 

(8) A, L B. 1926 P. 0 . 46=1 Luck. 215 = 29 
O. 0 . 163 (P. C ). 
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from a retrial he must satisfy the Judge 
that there is no case 'against him. 
Taking the word* “prosecution” in its 
wider sense we fail to see why it should 
not include a criminal proceeding of this 
nature before a Sessions Judge or a 
High Court. If this view were not to 
be accepted the result would be that 
the discharged pdrson would be com- 
pelled to institute his suit for damages 
even though the matter is still sub 
judice and is being considered by the 
Sessions Judge or by the High Court. 
It seems extraordinary that a plaintiff 
should be compollod to sue while it is 
yet a question whether his retrial is not 
going to be ordered. Of course as soon 
as the order of discharge was parsed 
the prosecution in the Magistrate's 
Court terminated. If no further pro- 
ceedings are taken the prosecution 
must be deemed to have terminated on 
that date. But if, as a matter of fact, 
the matter is taken up in reversion to 
ja higher authority which has power of 
interference and proceedings sanctioned 
by the Criminal Procedure Code are 
being nur-ued, the prosecution can no 
longer bo said to have finally termi* 
jnated. Its final termination would be 
jonly when the proceedings in revision 
come to an end in favour of the 
discharged person. 

One may take the case of a Govern- 
ment appeal from an acquittal as an 
illustration. The order of acquittal 
terminates the prosecution for the time 
being. The filing of an appeal does not 
ipso facto vacate that order; and yet 
while the appeal is pending it can hardly 
be said that the prosecution has termi- 
nated. We think that in the same way 
while a revisional application is pend- 
ing the prosecution must be deemed to 
he still continuing and not 6nally ter- 
minated. 

It has been suggested that inasmuch 
as a further enquiry cannot be claimed 
in revision as of right and as there is 
no statutory period of limitation fixed 
for an application for revision, time 
should not be extended after the order 
of discharge. As a matter of praotice 
revisions are not admitted when the 
application is very stale and Irrespeo- 
tive of the question whether the Ses- 
sions Judge exercises Jiis discretion 
iiltimately or not, the complainant has 
no grievance if while his application for 


farther enquiry is pending it is con- 
sidered that his prosecution of the 
accused is still continuing. It is only 
after the dismissal of such an applica- 
tion that the accused is freed from the 
worry of the criminal proceedings, and 
is in a position to think of a civil suit 
for damages. 

As a matter of fact it is conceivable^ 
that the original complaint might have 
been filed on the basis of information 
received from certain witnesses or do- 
cuments believed to be genuine and, 
therefore, might not be without reason- 
able and probable cause, in which case 
no suit for damages would lie on ac- 
cx>UQt of that. But in the coui’se of 
the trial it may be disclosed that the 
oral eviden30 was false and perjured or 
that the documentary evidence was 
forged, resulting in the discharge of the 
accu&ed. If the cotnplainaat persists in 
taking the matter up to the revisional 
Qourb without any reasonable and pro- 
bable cause there seems no reason why 
he should not bo liable for damages 
on account of the latter proceedings, 
though there was no such liability on 
account of the earlier one. 

Differing from the views expressed by 
the learned Judges of the Bombay High, 
Court we would hold that the prosecu- 
tion finally terminated when the appli* 
cation in revision was dismissed and 
that the present plaintiff, it he can 
make out a case of milioious prosecu- 
tion which was false and without 
reasouable and probable cause, is en- 
titled to damages not only on account 
of the proceedings in the Magistrate's 
Court but also the revisional proceed- 
ings before the Sessions Judge. The 
latter has given him just as good a 
cause of action as tlie former. The 
appeal is allowed, the decree of the 
lower appellate Court is set aside and 
the suit is remanded under O. 41, B. 23 
to that Court for disposal. The costs 
will abide the event and will be on the 
higher scale. 

v.s./r.k. Case remarided. 
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1930 Cr Cases 452(1) 

(Lahore) 

Jai IjAl, J • 

Tirath Accused — Petitioner. 

V. 

^Opposite Party, 

Criminal Revn. Pefcn. No. 1827 of 
1929, Decided on 24th January 1930, 
from order of Sess. Judge, Jullundur, 
*D/- 26bh November 1929. 

Criminal Trial— Sentence— Courts shouici 
avoid passing short sentences of imprison- 
ment in case of first offenders of imma- 
ture age. 

To send a youth aged 17 years, who is a first 
oEender and commits the offanoe of <;^iminal 
breach, of trust being prompted by another 
person, to jail is to put him in the way of be- 
ooming a hardened criminal in association fh 
jail with other criminals. The subordinate 
Courts should, therefore, ordinarily avoid 
passing sentences of* imprisonment for short 
terms specially on first offenders of immature 
age. [P 452 C 1] 

Judgment. — The pefcifcionei* Tirath 
Earn, aged 17 years, was sent up for 
trial for having committed criminal 
breach of trust in respect of Es. 4-12-0 
while he was employed as an octroi 
clerk at Eartarpur. He pleaded guilty 
itt tha trial and was convicted and sen- 
tenced to one year's rigoi'ous imprison- 
ment and a fine of Bs. 100 under S. 408, 
I. P. C. He appealed to the Sessions 
Judge on the question of sontenco 
which was reduced to three months* 
rigorous imprisonment* The Sessions 
Judge has found that 

** the accused is a first offender and a 
raw inexperienced youth. He was a tool iu 
the hands of Sri Gopiil senior muharrir who 
appears to have prompted him to embe^sile this 
small amount. The case doss not therefore 
call for a deterrent punishment. ” 

An application for revision has been 
presented in this Court and the only 
question on which it has been admitted 
is the question of sentence. It seems to 
me that to send a youth of the age of 
the petitioner to jail for an offence com- 
mitted under the circumstances men- 
tioned by the Sessions Judge is to put 
him in the way Of becoming a hardened 
jeriminal by association in the jail with 
jobber criminals. It .has often been 
pointed out by this Court that the Sub- 
'ordinate Courts should ordinarily avoid 
passing sentences of imprisonment for 
[short terms, especially on first offenders 
of immature age. 

.1 accept this> petition and reduce 
the sentence of the petitioner to the 


term of imprisonment already under- 
gone by him. He will be discharged 
from his bail bond add the fine, if paid, 
shall be refunded to him. 

H.M./b.K, Petition allowed. 


1930 Cr. Cases 452 (2) 

(Allahabad) 

DAIiAL, J. 

7. S. Daniefcar— Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 903 of 1929, 
Decided on llth December 1929, from 
order of Dist. Magistrate, Mainpuri, D/- 
2Ist August 1929. 

(a) Penal Code, S. 124‘A — Speech bring- 
ing Government into hatred it not innocuous 
because contempt already existing has 
not been increased. 

It canuot hi said that tho speech even if it 
brought tho Govcrnmiut into hatred and con- 
tempt can bo considered to b3 innocuous 
booauso such hatred and contempt cannot be 
increased from the standard that already exists 
in the minds of tho people. [P 463 C 1, 2] 

(b) Penal Code, S. 124-A — Intention is 
correlated with natural consequences — Per- 
son in his speech saying he is follower of 
non-violence but at the same time saying 
that he is nobody to blame people who in 
their anger at oppression of present Govern- 
ment use more violent methods — He further 
insinuating various disabilities of village 
life to be due to present Government — 
There is an intention to bring pfjssent 
Government into hatred and offence under 
S. 124 is committed. 

It is true that the gist of the offonoo uuder 
S. 124-A lies in tho intontiou of the speaker or 
writer. But iateution is counected with couse* 
queaces. To intend a thing is to act in such 
a way as to expect that certain consequences 
would follow. Intention, therefore, is correlated 
with the natural consequences which would 
follow from a particular act. Where a person 
says in his speech that ho himself is tjh^ follower 
of tho precept of non-violence but at the same 
time says that he is nobody to find fault with 
people who in their anger at oppression as is 
witnessed under the present Government use 
more violent methods and shoot at members 
of the Assembly and where throughout his 
speech he insinuates various disabilities of 
village life to be due to the present Govern- 
ment, there is an intention on his part to bring 
'the Government into hatred and he commits 
tho offence under S. 124*A. [P 453 0 1,2] 

R. D. Malaviya and Vishwa Mitra — 
for Appellant, 

Sankar Saran— for the Crown. 

Judgment, — Mr, Dandekar has been 
convicted of an offence under 8. 124-A, 
I,P,C., in so far as that be made a speech 
bringing or %ttempting to bring into 
batr^or contempt, or eitciteor attempt- 
ing to excite disaffection towards the 
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Oovernment; established by law in 
British India. From such a conviction 
an appeal is periflitted direct to this 
Court. After reading the statement of 
the appellant in the Court of the Dis- 
trict Magistrate I felt doubt as to his 
desiie to appeal. He seems to glory in 
his condition and feel very happy in the 
position which he has created for him- 
self, His learned counsel Mr. Malaviya 
assured me that though he had received 
instructions from the friends of the ap- 
pellants, those friends had consulted 
the appellant who desired an appeal. 
That was the reason why I did not think 
it necessary to make direct enquiry 
from the appellant himself. Mr. Mala- 
viya has read the entire speech to me. 
Such a speech should bo considered to 
be seditious or otherwise, according to 
the impression which it would create on 
the mind of the audience. When I put 
(this conclusion before Mr. Malaviya he 
quoted ^ ruling of the Calcutta High 
Court that the gist of the offence lies in 
[the intention of the writer. Intention 
however, is connected with conse- 
quences^ 

To intend a thing is to act in 
such a way as to expect that certain 
consequences would follow. Intention 
ther^/ore is correlated with the natural 
consequences which must follow from a 
particular act. His further argument 
was that there has been so much talk at 
present of independence of the country, 
that this talk must have reached the 
small town of Bewar in the backward 
district of Mainpuri, that Ahirs and 
Chamars — that is not what he said but 
that was, the interpretation that I put 
on what ho said —would be full of ideas 
of independence of the country, that 
therefore Mr. Dandekar’s speech would 
have little effect in increasing the 
height to which such ideas had reached 
in the minds of the cultivators of Bewar. 
1 do not think that Mr. Dandekar him- 
self would relish that his efforts were 
treated with such little consideration. It 
is quite true that being in the judiciary 
I have had no opportunity of going round 
the country and discovering whether 
the tenantry in remote places like Main- 
puri and Bewar had imbibed the ideas 
of independence. However, that may 
be, it cannot be said that tbs speech even 
if it brought the Governmeiit into hatred 
Ah'd eould he coqsidered to be 


innocuous because such hatred and con- 
tempt cannot be increased from the 
standard that now exists in the mind of 
the tenantry. I do not desire to quote 
from the speech and to give it a publicity 
which, was not open to Mr. Dandekar 
himself. The principle that J adopt is 
to read the speech myself and to dis- 
cover what my feeling would be if I 
accepted all the statements made there- * 
in to be true. Mr. Malaviya was quite 
correct in saying that I cannot place my- 
self in the position of the tenantry who 
listened to the speech because of the 
difference in education and the want of 
‘ capacity in the tenants to test the truth 
of what Mr. Dandekar stated. To that 
extent, a speech made to an audience 
such as was available in Bewar would 
bo more harmful than a speech made to 
partially educated man like myself. 
There would be in an audience composed 
of men like me some desire to test the 
allegations made by a speaker. There 
would be absolutely none in the town, 
of Bewar, The speech is a very clever 
one. It is very easy to see how, with! 
every .desire to incite, the speaker,' 
believes that he is keeping within the; 
law by attributing to himself personally! 
peaceful motives and conduct. He is’ 
willing to harm and yet afraid to strike. 
What he has said in effect is that he| 
himself is a follower of the Mahatma! 
whose precept is that of non-violence, 
but at the same time who is he to find 
fault with people who in their anger at! 
oppression such as is witnessed at pre-; 
sent under the present Government use* 
more violent methods and shoot at mem-* 
bers of the Assembly. He exhorts his 
audience to reserve their judgment as 
regards such acts because such acts have 
led to the independence of other coun- 
tries. The impression on my mind is that 
the speaker desired to tell the audience: 

“I am not violent but do not follow my ex- 
ample, 1 would not blame you if you are 
violent.’* 

All through the speech he insinuates 
various disabilities of village life to 
due to the present Government. Clearly 
then there is an intention on his part to 
bring the present Government into 
hatred. I am of opinion that Mr. Dande- 
kar has been rightly convicted and dis- 
miss his appeal. 

p.n./b.k. Appeal dismissed. 
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1930 Cr. Caseo 454 

(Allahabad) 

Sen, J. 

Ghasi and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Ref. No. 508 of 1929, Decided 
on 7th September 1929, made by Addl. 
Sess. Judge, Moraclahad, D/- 2nd July 
• 1929. 

Penal Code, S. 424— Removal of property 
under attachment by third person claiming 
title to it — Question of title has to be deter- 
mined before conviction. 

The crucial question for determination under 
8. 424 is whether the alleged removal of pro- 
perty is dishonest or fraudulent and therofore 
if persons claiming title to a property under at- 
tachment in execution of a decree on auotlfer 
remove the same, the matter whether such pro*^ 
perty belonged to the accused or no has to bo 
determined by criminal Court before deciding 
upon conviction : 23 Mad. 151, 

[P 451 C 2] 

M. Waliullah — for the Crown. 

Judgment. — This is a reference by 
Mr. P. C. Agarwal, the learned Addi- 
tional Sessions Judge of Moradabad, re- 
commending that the conviction and sen- 
tence passed upon Ghasi, Dari and Gokul 
under S. 424, 1, P. C., be set aside. 

One Umar Daraz had a decree against 
Gaopat, Gangu and Dilsukh. In execu- 
tion of the said decree, certain crops were 
attached and one Saadat was appointed 
shehna or bailiff to guard the crops. 
Ghasi, Dari and Gokul, in spite of resist- 
ance on the part of the shehna, cut and 
took away half the crops. The shehna 
lodged a complaint and the result was 
that Ghasi, Dari and Gokul were con- 
victed under 8. 424, I. P. 0., and seu- 
tencdd to a fine of Bs. 20 each. The plea 
put forward by the accused persons was 
that they had cultivated the crop and 
that there was nothing wrong, if they 
cut the crop and took the same away. 
The trial Court did not enter into the 
question whether the pha put forward 
by the accused was correct. 

The learned Magistrate in answer to 
the referring order observes as follows : 

**It is a general principle that a criminal 
Court cannot determine the title of a perBon to 
any property. Moreover the complainant had 
no opportunity to addaea any rebutting evi- 
dence as to the title, because he came to know 
ol the defence only after he bad completed his 
prosecution. In the proseeutlon, what he had 
to prove was only this that there was an at- 
tachment subsisting on the crops In question 
and that the accused removed it during the 
attachment.** 


Any determination of . title by a^ cri- 
minal Court cannot have the force of a 
decree of a competent Court of civil 
jurisdiction. It may be necessary in 
certain cases to adjudicate upon an issue 
of title with a view to determine whe- 
ther the offence charged bad been brought 
home to the 'accused. S, 424, I. P. C., 
provides that whoeVer dishonestly or 
fraudulently removes any pro- 

perty of himself or any other person, . , . 
shall bo punished with imprisonment of 
either description for a term which may 
extend to two years or with fine or with 
both. Ex hypothesi, the decree of Umar 
Dara/. was not against Ghasi, Dari and 
Gokul. The latter admittedly removed 
some property alleging that the saidj 
property belonged to them. The crucial 
question for determination therefore was 
whether the removal of the crops by 
these tliree persons was dishonest or 
fraudulent. If they were the owners of 
the crop and removed tho same, theirj 
conduct was neither dishonest nor frau- 
dulent. The matter ought to have beenj 
determined by tho criminal Court whe- 
ther tho property belonged tow tho ac-, 
cusod, but this matter was not onquirod 
into by the criminal Court. 

The learned Sessions Judge upon an 
examination of tho record came tti the 
conclusion that the prosecution had 
utterly failed to establish that the crops 
belonged to the judgment-debtors of 
Umar Daraz. He further found upon tho 
evidence that Ghasi was the owner of 
the crop. The conviction of Ghasi, Dari 
and Gokul under 8. 424, I. P. C., could 
nob therefore be maintained. 

My attention has been drawD to a de- 
cision of the Madras High faourt in Queen 
Empress v. Obnyyci (1). The facts of this 
case are toto coele different from the 
case now before me and tho decision is 
not helpful to the prosecution. 

1 accept the reference and sot aside 
tho conviction and the sentence. The fine 
if paid must be refunded. 

v,b./b,K. Conviotion set aside^ 


it) [1899] 23 Mad. 85flli 



455 


OharAiN MahTO t. BmpbROK (Macpherson, J.) 


1930 

^ 1930 Cr. Cases 455 

(Patna) 

Macpherson and Dhavle, JJ. 

Gliaran Mahto — Petitioner, 

V, 

Emperor — Opposite Parby. 

Criminal Misc. Case No. 19 of 1929, 
Decided on 6th May 1929, from order of 
Offg. Addl. Bess. .Judge, Manbhum-Sam- 
balpur, D/- 30bh January 1929. 

^ (a)« Criminal P, C., S. llS—lnqutry 
under Chap. 8 it itot trial and perton called 
upon to furnish security is nol deemed to be 
convicted within Criminal P. C., S. 426. 

A proccoding under Chip. 8, is an “inquiry” 
which under the definition of the term ex- 
(Eludes a trial. No doubt S. 117 applies to such 
inquiry the procedure prescribed for conduc- 
ting trials, and the terms and expressions 
which occur in a trial come to be loosely ap- 
plied in an inquiry also for the sake of coti- 
vcnimco. But actually the person in respect 
of whom the inquiry is held is not an accused 
but a quasi-aoctifldd, aud he is not “deemed” to 
be an accused, nor when an order under S. 118 
is passed argaiust him “deemed” to be convic- 
ted within the meaning of S. 420: A. I. R. 1824 
<^al. 812; A.I,B, 1820 .422. 403, Foil. [P 450 0 1] 

(b) Criminal P. C., S. 426 (1) — Appeal by 
“convicted perton” is condition precedent to 
granting bail. 

Under 426 (1) thj exis^ience of an appeal 
by a convicted person is a conditien precedent 
to jurisdiction to grant bail : A, I. R. 1923 Cal. 
723, ExpL and Disi. [P 450 C 1] 

(c) Criminal P. C., S. 118 —Imprisonment 
for default of security is different from im- 
prisonment on conviction. 

Imprisonment for default of si^curity under 
S. 118 stands on quite a diflereat footing from 
a sentence of imprisonment passed nn a coti- 
viotion in respect of an offence : 1 Pai. L. J, 
212, Bel on [P 458 C 1] 

S. K. Mit"^r—ior Petitioner. 

W. H Akbari — for the Crown. 

Macpherson, J.-— This application in 
revision, is directed against the order of 
tiie Additional Sessions Judge of Man- 
hhum-Sambalpur cancelling the order of 
hail in favour of the petitioners passed 
by the Deputy Commissioner, who is 
the District Magistrate of Manbhum. 

On 5th July 1928, a First Class Magis- 
trate directed the petitioners under S. 
118, Criminal P. C. to furnish personal 
bonds in Bs. 200 and two sureties in 
Bs. 100 each to bo of good behaviour 
for a period of one year and in default 
to undergo rigorous impriscpiment for 
that period. Security .was^not furnished 
and the petitioners were committed to 
prison. Against the order they pre- 
ferred an appeal under S- ^ 406 of the 
Code to the District Magistrate of Man- 
bhum who under the first proviso to 


that section is the proper Court of ap- 
peal, and on 7th July the District 
Magistrate admitted the appeal and 
directed the release of the appellants 
on bail of Es, 300 with two sureties 
each pending the hearing of the appeal. 
Bail was furnished and the appellants 
were released on 9th July. Eventually 
this Court on 6th November transferred 
the appeal to the file of the Sessions 
Judge ' of Manbhum-Sambalpur who 
on 15th January 1929, transferred it to 
the Additional Sessions Judge. The 
Crown .moved the learned Additional 
Sessions Judge to cancel the bail bonds 
executed by the appellants and on 30th 
January the Additional Sessions Judge 
cancelled them holding that the order 
granting bail was illegal and without 
jurisdiction and that as the order could 
have been cancelled by the District 
Magistrate, he standing in the place of 
the District Magistrate, had jurisdiction 
to cancel it. The petitioners surrendered 
to their bail and on 5th March moved a 
Judge of this Court. The application in 
revision was admitted by a Division 
Bench before whom the learned Judge 
of this Conrt directed it to bo placed be- 
cause of its importance. The appeal has 
not yet been heard as the petitioners ob- 
tained an order of stay being for some 
reason more concerned to secure a deci- 
sion on the question of the powers of the 
District Magistrate to grant bail than to 
secure prompt disposal of their appeal. 

In support of the application it has 
been urged, first, that the District Ma- 
gistrate had ample jurisdiction to re- 
lease the petitioners on bail; and, 
secondly, that even if he had not, the 
Additional Sessions Judge had no juris- 
diction to cancel his order. 

Now the provision relating to appeals 
are found in Chap. 31, Criminal P, C. It 
opens with 8. 404, which is a general 
section restricting appeals. There fol- 
low three Ss. 405, 406 and 406-A which 
relate to appeals from orders. Next . 
come provisions in Ss. 407, 408, 410, and 
41L relating to ‘*an appeal by a person 
convicted on a trial” while Ss. 413 and 
414 begin; 

“Notwithstaudiag anything hereinbDforebon- 
tainod, there shall he no appeal by a oonvioted 
person” 

in certain eases where the sentence is 
small and in cases tried sumdisrily, 
whore the sentence does not exceed a 
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fine of Bs. 200. Admittediy the only 
provision as to bail whioh could be ap- 
plicable to tbe present ease is S. 426 (l). 

It enacts: 

“Pending any appeal by a convicted person 

tbe appellate Court may order 

that ho be released on bail or on his own bond.” 

In support of the first contention Mr. 
. S. K. Mitra has argued that a person 
ordered to execute a bond with or with- 
out sureties under S. 118 must be 
“deemed" to be a “convicted person" 
within the meaning of S. 426. The plea 
is not sound. Part 4 of the Code which 
contains Chap. 8 deals with Prevention 
of Offences, and Chap. 8 deals with secu- 
rity for keeping the peace and for good 
behaviour. A proceeding under that 
chapter is an inquiry which under the 
definition of the term excludes a trial. 
Nodoubts. 117 applies to such inquiry 
{the procedure prescribed for conducting 
trials and the terms and expressions 
which occur in a trial come to be loosely 
applied in an inquiry also for the sake 
of convenience. But actually the per- 
son in respect of whom the inquiry is 
held iS'not an accused but a quasi-ac- 
cused and he is not, as Mr. Mitra urges, 
“deemed" to be an accused, nor when an 
order is passed against him “deemed" to 
be convicted. Indeed the provision so 
far from rendering the -inquiry a trial 
serves to bring into prominence the fact 
that it is not a trial. An inquiry is a 
criminal case but it results in an order, 
unlike a trial for an offence which re- 
sults in a conviction or an acquittal. In 
Bincde Behari Nath v. Emperor (1), it 
was held that a person who was called 
upon to give security 'under Chap. 8 is 
(l) not an accused and (2) not guilty of 
any offence as defined in S. 4 (o), I. P. C. 
In Emperor v, Bhagwat Singh (2) the 
Allahabad High Court has held that a 
person bound down under S, 107 is not a 
person convicted of an offence. Even if 
for certain purposes of procedure a per- 
son In respect of whom an inquiry is pro- 
ceeding, is an accused, he cannot be con- 
victed as he is not accused of an offence, 
A conviction is the judgment of a legal 
tribunal adjudging a person guilty or a 
criminal offence. Under S. 426 (l) tbe 
eKistence of an appeal by a convicted 
person is a condition precedent to juris- 
idiction id grant bail Tbe Code clearly 
^ntemplates t hat th ere ca n not be a co n- 
• (i) A. I. B. learoii, 89fla«eoCaj, m. 

43) A. I. B. 1926 All. 4Q8«48 All. 501. 


viction unless there had been a triAl for 
an offence and the expression “appeal 
by a convicted person" in 8. 426 (1)^ 
means an appeal by a pei^son convicted 
at such a trial. Whereas in tbe case 
of a person against whom an order is 
made under S. 118, there is no offence 
and no'trial, he is not “a person con- 
victed on a trial" nor is he 'a convicted 
person.” In short 8. 426 under which 
the District Magistrate appears to have 
granted bail to the petitioners has no 
application to the circumstances. It is- 
not contended that any other provision 
of the Code authorized him to do so nor 
that ho had inherent jurisdiction to libe- 
rate any person on bail. In my opinion 
his order was without jurisdiction. 

Some reference has been made to 8, 
498 of the Code and to the^f^ decision |u 
Ahmad Ali Sardar v. Emperor (3) whioh 
is relied upon. It may* indeed be that 
under that provision a Court of !5essions 
is empowered to admit to bail pending 
the hearing of the reference a person 
directed under 8. 118 to give security 
for two years, whose case has been re- 
ferred to it under 8. 123 (2) of the Code. 
But the basis of the order would bo that, 
in a case under 8. 123 (2) the final 
order is that of the Sessions Judge-, and 
in the decision cited tbe learned Judges 
apparently contemplated that the Ses- 
sions Judge was authorized to revise an 
order passed by the Magistrate under 
8. 118 as affected by 8. 120(2) in respect 
of the dates between which the order 
for security and the imprisonment in de- 
fault would operate. Whether that 
view is correct or not, [and it is perhaps 
open to question whether an order com- 
mitting to prison a person '^wlio has 
failed to give security required under 
8. 118 is a sentence of imprisonment or 
the person so committed is sentenced to 
imprisonment within the meaning of 
8.’426(3)lthe present case is clearly dis- 
tinguishable. Here the bond and secu- 
rity required are for one year and the 
ordor requires no confirmation of any 
superior Court or authority but subject 
to any appeal preferred under 8. 406 is 
final. Now 8, 120 provi4es that when 
a person has been ordereS under 8, 118 
to furnish security, the period for which 
security is required sball commence on 
the date of such order unless the Magis- 
trate for BufiScient reason fixes a later 
T3}“aT 9691 
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date. The Magistrate did not fix a later 
date in respect of the petitioners. S. 123 
(1) enacts that if a person does not fur- 
nish such security on or before the date 
on which the period for which security 
is to be given commences, he shall be 
committed to prison until such period 
expires or until h& gives security. The 
obvious inference is that the legisla- 
ture did not contemplate that bail 
should be allowed in such a case or that 
the appellate Court should alter the 
dates, so that a person who has been re- 
leased on bail for a portion of the 
"“period*' should be detained in jail be- 
yond the expiry of the “period" for the 
number of days on which he was on 
bail. • That is to say, the statute does 
not provide for suspension or abeyance 
of the period of detention in prison. 
And that is altogether reasonable: the 
detention is preventive merely, and 
on bail* the detenu is not prevented 
from committing offences. In the 
present instance we have the curi- 
ous result that bail with two sureties 
for Es.^300 is readily secured whereas 
two sureties on Rs. 100 for good be- 
haviour are not available. Again the 
effect of the order granting bail has 
hoop to set the petitioners at liberty 
without security for more than seven 
months of the period specified in S. 118, 
which, under the provisions of the 
Criminal Procedure Code, cannot bo ex- 
cluded in computing the period for 
whicli they are to be detained in prison 
for default in furnishing security. Such 
a state of affairs could not have been 
contemplated by the legislature. The 
first contention cannot prevail. 

As to .whether the Additional Ses- 
sions Judge had jurisdiction to cancel 
the bail order, there appears to be much 
to be said for his view that on the 
transfer of the appeal to him he was 
in the peculiar circumstances in the 
same position as the District Magis- 
trate in respect of jurisdiction to cancel 
the hail bond on which tlm appellants 
had been released and that as the Dis- 
trict Magistrate certainly could have 
cancelled the order for bait on, among 
other grounds^ want of jurisdiction to 
to make it, it was open to tlio Addi- 
tional Sessions Judge to ^o the same. 
It is, however,^ not necessary to decide 
the point in view of the order which 
we propose to make. 

1930 Or. 0. 58a/4 


The learned Sessions Judge has moved 
this Court to retransfer the appeal to 
tho District Magistrate as the file of the 
Sessions Judge is in heavy arrears, there 
is no Additional Sessions Judge and no 
prospect of one for some months; there 
is a new Deputy Commissioner who had 
no previous concern with the proceed- 
ings against the petitioners, and the 
appeal should be heard without further 
delay. We accept the reference and 
transfer, in accordance with the wishes 
of all concerned, the appeal to the file 
of bheu Deputy Commissioner of Man- 
bhum. In the circumstances the ques- 
tion of the legality of the transfer of 
an appeal governed by the proviso 
to S. 406 of the Sessions Court need not 
be considered. 

In the circumstances the order of the 
Deputy Commissioner granting bail be- 
ing illegal, we see no ground for intei'- 
fering in revision with the order can- 
celling it. The rule is accordingly dis- 
charged. The appeal should be heard 
without further delayt 

Dhavle, J. — I agree. The Code of 
Criminal Procedure makes a definite dis- 
tinction at point after point between 
persons called on to give security under 
Ss. 107 to 110 and persons accused of 
offences. As was pointed out in Binode 
Behari Nath v. Emperor (l) the former 
are (unlike the latter) nowhere referred 
to as “ accused " persons, and the am- 
endments of 1923 in such sections as 
S. 340 and S. 436 only emphasize the 
distinction. An accused person is 
“ tried," and if ho is found “ guilty.*’ 
“ sentence ’* is passed upon him under 
8. 245 (2). S. 258 (2) or S. 306 (2) as the 
case may be (unless resort is had to 
the exceptional provisions of Ss. 349 
and 562). It appears from Ss. 263 (h) 
and 306 (2), among other sections, that 
there is no disbinotion between \ con- 
victing " an accused person and finding 
him guilty. Against the sentence 
passed, a ‘^person convicted on a trial** 
may appeal under Ss. 407, 408, 410, oif 
411. It will thus be seen how a per^ 
son who begins as an accused person 
may come within S. 426 in respect of 
an “ appeal by a convicted person.** 
A person against whom security prp*^ 
ceedings are taken (unless discharge^ 
under S. 119, only becomes, in S> 120,.^ 
“ person in respect of whom an order re- 
quiring security under S. 118 is madci/* 
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and in S. 123, “ a person ordered to 
give security under 8. 118.*’ He cannot 
be said to have been tried ’* or found 
“ guilty ’* nor is any “ sentence ’* pas- 
sed upon him. It is true that in .de- 
fault of security he is to be ** commit- 
ted to prison,” but such imprisonment 
jstands on quite a different footing from 
a sentence of imprisonment passed on 
a conviction in respect of an offence: 
see Markandar Genda v. Emperor (4). 
The Code does not anywhere refer to 
persons dealt with under S. 118 as con- 
victed persons; and S. 406 which pro- 
vides an appeal against an order under 
S. 118 speaks of any person who has 
been ordered under S. 118 to give secu- 
rity ” This is in sharp con- 

trast to Ss. 407, 408, 410 and 411 which 
give an appeal— an appeal from a sen- 
tence — to ‘ any person convicted on a 
trial.” S. 426 which is invoked on be- 
half of the petitioners provides for or- 
ders “ pending any appeal by a con- 
victed person.” Having regard in par- 
ticular to the fact that this section oc- 
curs in the same chapter as Ss. 406 to 
411 with the distinction that they make 
between persons dealt with under S. 118 
and persons convicted on trials, I can- 
not see on what principle it can be hold 
that the legislature gave up the dis- 
tinction between the two classes of per- 
sons for the purposes of S. 426. It is 
true that the section speaks of a con- 
victed person *’ instead of a ** person 
convicted on a trial but there does 
not seem to be any real difference bet- 
ween these expressions, and I can see 
no reason to regard persons dealt with 
under S. 118 as included in the cate- 
gory of “ convicted ” persons. 

V.B./r.K. Buie discharged, 

LPJ17] 1 Pat. L. J, 2ia=:¥“Pat. L. "W. 

3t9=86 I. C. 496=(1917) P. H. C. C. 32. 
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Ross ARD SCROOPE, JJ. 

Aparii Charan Bait — Accused — Peti- 
tioner. 

V. 

Emperor^ 

Criminal Revn. No. 41 of 1929, Deci- 
ded on 3rd December 1929, from order 
of Bess. Judge, Cuttack, D/* SOtb 
September 1929. ' 

(a) Penal Cod e, S. 463— *'lntent to de- 

fiiLvd"— Meaning explained. 


Emperor (Ross, J.) 1930 

In order to constitute in point of law ajo in* 
tent to defraud, there mtgit be a possibility of 
some person being defrauded by the forgery, or 
there «niiist bo a possibility of some parson being 
not only deceived but injured by the forgery. 
11 Bom. B. C. JB. 3. Foil [P 459 0 1] 

^ (b) Penal Code, S* 463 — Plaint forged 
in order to save cate being barred by limi’ 
tation— Act is not fraudulent. 

The more fact that the person f argod signa- 
ture of another person, in a plaint, to enable 
him to file the plaint in time to save case being, 
barred by limitation will not make the act of 
the person fraudulent: 17 Cal. 580; 22 All. 55; 
19 Cr. L. J. 236 and 11 Bom. H. C. B. 3, Bef. 

[P 459 0 1] 

M, S. Das aud A. S. Khan — for Peti- 
tioner. 

Govt. Pleader — for the Crown. 

Ross, J. — The petitioner has been 
convicted under S. 471, I. P. C., and has 
been sentenced to one year’s rigorous 
imprisonment by the Sub-Divisional 
Magistrate of Bhadrak. The subject of 
the charge was the signing of a plaint 
in a suit for rent j)resented in the Col- 
lector’s Court. The petitioner is the 
husband of the plaintiff in that suit and 
he signed the plaint in these terms : 

** This signature by Kankan mark snd left 
thumb Impression are of Srimaty KsbetramanI 
Doi by tbe pen of Apart! Chandra Ray." 

There was a thumb impression which 
has been proved to the thumb impres- 
sion of some one other than Kshetra' 
mani Dei. It may be mentioned that 
the Deputy Collector before whom the 
plaint was filed refused to prosecute, 
tha complaint being made by the appel- 
late Court. 

The learned Sessions Judge in dealing 
with this case was influenced largely, if 
not mainly, by the consideration that 
the plaint was filed on the last date 
after which it would be barred, as to 
the claim for one year’s rent, by limi- 
tation. Now p. 6, R. 14, Civil P. C., 
requires that '‘every pleading shall be 
signed by the party and his pleader/*' 
but it is well settled that if. a plaint is 
not signed, it may be amended at any 
stage and tbe fact that it is not signed 
does not any less make it the plaint of 
the plaintiff: see Mohini Monun Das v. 
Bungsi Buddan Saha Das (0 a decision 
of the Judicial Committee, and Basdeo 
V. John Smidt (2). Consequently if the 
plaint had been left unsigned, this was 
only a defect en procedure which was 
curable. There was a similar case dealt 

i) 11890] ifciiTsso (P. 0.). 

9/ 11899] 22 All. 55=;(1899) A, W. N. 172. 
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wifch in this Court, Bamsarup v. Empe- 
ror (3). There theP signature of the 
plaintiff purported to be in the plain- 
tiff*B band but in fact was put there by 
his gotnastha ; it was held that as there 
was no intention to defraud there was 
no forgery. The learned Sessions Judge 
has distinguished *this case on the 
ground that if the plaint had not been 
filed on the day on which it was filed 
then the defendant would have had the 
advantage of the law of limitation ; but 
that will not make the act of the peti- 
tioner fraudulent. In Beg v. Bhavani- 
shankar (4) this very question arose 
where a plaint was signed by the agent 
in the name of the plaintiff in order that 
it might be filed before the mamlatdar, 
whereas if it had not been filed on that 
day it would have had to bo filed in the 
civil Court, and thus court-fee was 
saved. It was suggested shat there was 
an intention to deceive the Government 
just as it was argued by the learned 
Govormuent Pleader that there was in 
this case an intention to defraud the 
Court, hut that contention was over- 
ruled. I'he learned Judges referred to a 
decision of Cressvvoll, J., where it was 
observed that 

“ in orrlor to constitute hi point of law an 
intoni to defraud, there must; bo a possibility 
of somo parson lieiog defrauded by the forgery, 
or there must bo a possibility of some person 
being not only deceived but injured by the 
forgery.’* 

Now, here I cannot say that there 
was any possibility of anyone being in- 
jured. The defendant was liable for the 
rent and no damage wa^ caused to 
him. Even if the plaint had been un- 
signed he would still have been liable ; 
and the fact that the signature was 
ladded in this incorrect form does not 
lestablish any dishonest or fraudulent 
intent. There was no fraud on the 
plaintiff because the plaint was filed in 
her interest and as she says in her evi- 
lenoe under her authority. She is quite 
[clear on this point that she had given a 
general permission to her husband to 
[file papers in Court on her behalf and 
had given him authority to sign on her 
behalf and file papers in Cojirt. I am 
therefore unable to find any fraud in 
Ithis matter. Undoubtedly the act of 
the petitioner was stupid And improper 
but the necessary eriminai ^intention to 

TB) Or. Xi. J. I. 0. ttid. 

(4) 11 B. H. 0. R. 8. 


constitute the crime of forgery is, on 
the facts of the ease, wanting. 

1 would therefore allow this applica- 
tion and set aside the conviction and 
direct that -the pebitioner be acquitted 
and released from bail. 

Scroope, J. — I agree. 

v.b./r.K. Application allowed, 

1930 Cr. Cases 459 

(Sind) 

Kalumal, a. J. C. 

.9, Basul — Accused — Petitioner, 

V. 

Opposite Party. 

Criminal Sessions Case No. 11 of 1929,. 
D(fcided on 8bh August 1929. 

^ Evidence Act, S. 118 — Child of tender 
years, sufficiently developed to understand, 
is competent witness. 

A child of tender years is a cempetoiit wit- 
nesfi when Bnch child is intellectually suffici- 
ently developed to understand what it has seen 
and afterwards to inform the Court about it; 
this sufficiency may bo tested even in examina- 
tion-in-chiof; understanding is thus the sole 
test of competency under S. lid; 3S All, 49, 
Foil; 41 Cal 406* Rel on.\ 10 All 207, Expl 

[P 460 C 1] 

Naderbeg K, Mirza-lov Petitioner, 

D, iV. O'Snllivan-^ for the Crown. 

Order. — Immediately the prosecu- 
tion side expressed a desire to examine 
Shahzadi, a girl of about five years of 
age, Mr. Mirza for the defence objected 
to her examination contending that a 
person of such tender years could not 
under law bo examined, not being able 
to understand the nature and obligation 
of an afiirrnation which is obligatory 
under S. 6, Oaths Act, 10 of 1873, read 
with S. 6 of the same Act. For this 
view, Mr. Mirza has relied upon a rul- 
ing reported as Queen- Em press v. Marxi 
(1). All that this ruling lays down is 
that under S. 6, Oaths Act. it is impera- 
tive that no person shall testify as a 
witness except on afiirrnation or oath 
and that notwithstanding S. 13, the evi- 
dence of a child of eight or nine years of 
age is inadmissible if it has been inad- 
visedly recorded without any such affir- 
mation or oath It by no means goes so» 
far as Mr, Mirza contends that the tes- 
timony of a child of tenders years by 
reason of age merely is inadmissible or 
that the Court is debarred from record- 
ing such testimony on the ground solely 
of tender age. If Mr. Mirza’s conten- 
tions were accepted, it would be tanta- 
mount to shutting out in some cases tha 
(1)* [1888] A, “ w. 
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most important piece of evidenoe that 
<50uld be placed before the trying Court. 
Any way I am not in accord with this 
Tiew pressed. This ruling has besides 
been dissented from by the same High 
Court in a case reported as Dhani Bam 
'V. Emperor (2). It has been held there 
that a child of tender years should only 
be examined after the Court has satisfied 
itself that he or she is intellectually sudi- 
ciently developed to enable it to under- 
ijstand sufficiently what it has seen and 
;[to afterwards inform the Court thereof, 
jif the Court is satisfied that th© child 
ijhas such intelligence, it' should comply 
with provisions of S.*6, Oaths Act. . 

Section 118, Evidence Act, deals with 
persons competent to testify and Ss. 5 
and 6, Oaths Act, make it compulsory 
that such competent persons should be 
affirmed. S. 118 above referred to says 
that all persons shall be competent to 
testify unless the Court considers that 
they are prevented from understanding 
the questions put to them or from giving 
rational answers to these questions by 
tender years etc, etc. Understanding is 
thus under this section of Evidence Act 
' the sole test of competency. A person 
though of tender years it he can satisfy 
this test, is competent as a witness. In 
a case practically of a recent date re- 
ported as Nafar Sheikh v. Emperor (3), 
it was hold that the intellectual capa- 
city was the real test and that question, 
if a witness undei’stands the nature and 
■obligation of an affirmation, is really 
foreign to the question of competency 
under S. 118, Evidence Act. It was in 
this very case further observed, I 
think very rightly, that the Court is not 
bound before taking the deposition of a 
child witness to ascertain as ruled by 
the Allahabad High Court, by so to say 
a preliminary inquiry whether the child 
has capacity to understand the questions 
put to it and give rational answers to 
them but the competency of such wit- 
ness may be tested in the Court of exa- 
Ynination. As observed in the standard 
book of Amirali’s Law of Evidence in 
commentaries to S. 113, Evidence Act, 
■,th‘e modern practice is to interrogate the 
iWitness either before affirming him, or 
ito elicit the facts upon the examination. 

(2) [1916] 38 All. 49=3.31 1.0. 1905-13 A.L.J. 

1072. 

(3) [19U] 41 Cal. 406=18 0. L. J, 582=20 LC. 

741=18 a W, N. 147 


in-chief, when, if his incompetettoy ap- 
pears, he will be rej doted: Taylor’s LaW 
of Evidenoe, paras. 1392 and 1393. I 

1 have, however, to be on the safe side^ 
in the face of the divergence of opinion 
above referred to though the preponde- 
rance of authority is in support of the 
view I have accepted, satisfied myself by 
putting a few simple questions to her, 
and find that the girl tendered for exa« 
mination is able to understand the sub- 
stance of what she is asked and give 
answers not very satisfactorily to the 
same. Should it, howev( r, become ap- 
parent and clear hereafter in the course 
of her examination that she is* not suffi- 
ciently developed ‘intellectually to ans- 
wer questions intelligently, I would 
roconsidor, if I should not expunge her 
evidence from the record or if! should 
l>lace it before the jury. 

V.S./r.K. Order accordingly, 

mmm • 

1930 Cr. Cases 460 
(Oudhj 

Stcjart, C. J. 

Tae?t — Accused — Appellant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 117 of 1929, Deci- 
ded on 19th December 1929, from. order 
of Sess. Judge, Sitapur, D/- 30bh Octo- 
ber 1929, 

Criminal P. C., S. 423 — Appeal should not 
be dismissed in default but should be en- 
quired into. 

A Sessions Judge should not dismiss an ap- 
peal for default under the provisions of S. 428, 
but should enquire into the merits of the case 
and see if there is any force in it.' [P 400 C 2] 

Zafar Hussain — for Appellant, 

H. K. Cr/iosc— for the Crown. 

Judgment. — The learned Sessions 
Judge should not have dismissed the| 
appeal in default under the provisions' 
of 8. 423, Criminal P. C,, but should 
have inquired into the merits. But I 
do not propose to send it back to him! 
for rehearing for I have looked into the 
merits and I find that there was no 
force in the appeal at all. The case was 
a very clear one against all the persons 
convicted and the sentences are not ex- 
cessive. In these circumstances I do 
not propose *to interfere and dismiss this 
application., 

v.b./r.k,. Application dismissed. 
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1930 Cr. Cases 4S1 

(Lahore) 

Tek Chand and Agha Haidar, JJ. 

Allafi Ditta — Plaintitf — Appollaafc. 

V. 

Mt, Diagan and others — Defendants^ 
Respondents. 

First Appeal No. J429 of 1924, Deci- 
ded on 4bh Apidl 1929, from a decree of 
Senior Sub-Judge, Gujranwalla, D^- 85li 
March 1924. 

^ (a)* Legal Practitioner— Advice chould 
not be taken from Court about evidence to 
be produced — Legal practitioner mutt exer- 
cise hit own independent judgment in con- 
duct of his cate. 

It is not right for a counsel to take advice 
from th.) Court as to the kind or amount of ovi- 
dnicj which has to b3 produced in support of 
his client’s case, and even if a Court g03s out of 
thi' way and gratuitously gives such advico, 
which itself would b3 an extremely improper 
act on its part, counsil ought not to be guided 
by such advice, but must exorcisi his own in- 
dependont judgment in deciding as to how to 
proceed in, the conduct of his cas'. [P 462 C 2] 

(b} Evidence Act, S. 114, Illut. (g)— Party 
not entering witness-box runs great risk. 

The fact that a party does not appear in the 
witness-box is a circurastancj going very 
strongly ajjiinst him. Ha ruus a grjat risk if 
he does not enter into the witness-box and gives 
evidence in his case upon f Acts which’ are dir- 
ectly within his knowledge and which relates 
to the matter in controversy. [P 4G3 C 1] 

ZafriMa Khan and Bashir Ahmad — 
for Appellant, 

Ghulam Mohyuddin, Md, Akbar Khan 
and Partap Singh — for Respondents. 

Tek Chand, J. — The plaintiff Nizam 
Din, who alleged himself to be a col- 
lateral of Taj Din deceased in the fourth 
degree instituted this suit against Mt. 
Bhagan, widow of Taj Din, and certain 
transferees from her, for possession of 
three- fouiths of the land left by him, to 
which he claimed he was entitled under 
the Mahomedan Law which governed 
the rule of bucoession among the parties. 
The defendant denied the plaintiff’s 
alleged relationship with Taj Din and 
pleaded that the family was governed 
by custom and not by Mahomedan Law, 
The learned Senior Subordinate Judge 
has dismissed the suit holding that the 
plaintiff had failed to prove his alleged 
relationship with Taj Din deceased. The 
plaintiff appeals. 

It is admitted that Balmokand res- 
pondent 3' died some time in 1926, but 
the application ito bring his representa- 
tives on the record was not made till 
15th October 1928. The appeal had, 
1930 Cr, 0, 68 6/4, 59 & 60 a/4 
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therefore, abated against Balmokand 
and no valid ground has been urged in 
the application or in the affidavit for not 
making the application for more than 
two and a half years, or for setting 
aside the abatement. This being so, 
the appeal must be held to have abated 
against Balmokand ~ and be dismissed 
against him. Balmokand deceased was, 
howevji', interested in one-half of 4 
kanals uf Lind only which had been sold 
by Me. J3iiag.in tD him and Vishno Nath 
respondent 4. The appeal, therefore, 
abates with regard to Balmokand’s own 
share in this land. It must, however, 
be heard and decided with regard to the 
rest of the land in dispute as against 
the surviving respondents. 

The hrsb point urged by the learned 
counsel for the appellant is that the 
plaintiff was not able to produce the 
whole of his oral evidence on the ques- 
tion of relationship, in view of the cir- 
cumstances mentioned in the affidavit 
filed by Maulvi Abdul Haq, pleader, who 
had conducted the case on his behalf in 
the Court below. This affidavit was 
sworn to on 27rh May 1924, and is prin- 
ted at p. 20 of the paper-book. It states 
that 

“on the day on which evidence relating to re- 
lationship was being recorded, after the ovi- 
dauco of some witnesses had been recorded, :he 
Court intimated to me as a matter of advice 
that the evidence already recorded was suffi- 
cient on the question of relationship and that 
no further evidence was necessary. Thereupon 
I gave up the remaining witnesses of the plain- 
tiff who were present.” 

“I solemnly affirm that in addition to wit- 
nesses whose statements were recorded two or 
three other witnesses of the plaintiff ware 
present.” 

The affidavit was laid before the lear- 
ned Judges before whom the appeal 
came up for preliminary hearing on 26th 
November 1924, and they while admit- 
ting the appeal directed that a copy of 
the affidavit should be sent to the Judge 
who decided the case (Sheikh Ali 
Muhammad, Senior Subordinate Judge) 
for any remarks that he might like to, 
make. In reply to the affidavit the lear- 
ned Senior Subordinate Judge furnished 
an explanation on 19th January 1925, 
which is printed at p. 23 of the paper- 
book and is to the following effect: 

“1 have seen the file and find that tho ap- 
pellant closed his evidence on 1st June 1923, 
and offered to produce copies of certain docu- 
ments later on. I do not remember having 
given any «advice tb his counsel tor closing hia 
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eviddnce, nor was iii my duty to do so. I am 
not prepared to support the affidavit of Maulvi 
' Abdul Haq, vakil, to the eSeot that he with- 
held oertain evidence on my suggestion. It is 
the look out of the parties and their oounael to 

S reduce any amount of evidence they wish in 
iourt and they nead no advice in this respect 
from the Court/* 

It has been pointed out by Mr. Zafr- 
ullah Khan for the appellant that in his 
explanation the learned Senior Sabordi- 
nate Judge has not definitely denied the 
allegation made in the pleader's affidavit 
and that in these circumstances the 
recital in the affidavit stands uncontra- 
dicted and must be accepted as cOrrect. 
On the other hand, Maulvi Ghulam 
Mohyuddin for the respondents urges 
that the learned Senior Subordinate 
Judge was as definite in his denial as it 
was possible for any person to be about 
an incident which had taken place more 
than 18 months before, and that on this 
explanation the pleader's affidavit must 
be held to be false. He also points out 
that on Ist June 1923, both the plaintiff 
and his pleader, Mr. Abdul Haq, made 
statements, closing their evidence. 

After giving the matter my best con- 
sideration I am of opinion that it is not 
possible to come to a definite finding on 
the point on the materials on the record. 
It is a matter for regret that the expla- 
nation of the learned Senior Subordinate 
Judge was not placed before a Bench of 
this Court as soon as it was received. If 
further enquiry had been ordered imme- 
diately, it might have been possible to 
arrive at the truth. But the situation 
has now changed entirely. The plain- 
tiff has since died and the learned Senior 
Subordinate Judge has proceeded on 
leave preparatory to retirement. The 
matter is now nearly six years old and 
the persons concerned cannot be expec- 
ted to be in a position to say anything 
definite about it. Moreover, the affida- 
vit is defective in so far as it does not 
give the names of the witnesses who 
are alleged to have been present in 
Cnurt on the date on which the evi- 
dence was closed and who, but for the 
advice alleged to have been given by 
the Subordinate Judge, would have been 
examined. The deponent is not even 
definite about their number. He des- 
cribed it as **two or three." We asked 
Mr. Zafrulla Khan if he was in a posi- 
tion to give the names and particulars 
ot those witnesses even now, but he ex- 


pressed his inability to do so. From 
the record it appears that only four wit- 
nesses had been summoned for that date 
out of whom throe were examined by 
Court and the fourth who had been 
served and was not examined, is one 
Bagh Din. It is not known whether he 
was actually present in Court on 1st 
June 1923, nor can counsel state if he 
is alive or dead. Mr. Zafrulla Khan has 
frankly conceded that his client’s, case 
will not be very much advanced by the 
examination of this witness even if ho 
were alive and were examined at this 
stage. In these circumstances I am of 
opinion that no useful purpose will be 
served in pursuing the matter further 
and ordering further enquiry. 

I wish, however, to remark that even 
if the statements contained in the affi- 
davit of Maulvi Abdul Haq are correct, 
he cannot be said to have acted properly 
in following the course adopted by him. 
It is not right for a counsel to take 
advice from the Court as to the kind or 
amount of evidence which has to be pro- 
duced in support of his client’s Cf^e, and 
even if a Court goes out of way and gra- 
tuitously gives buch advice, which itself' 
would be an extremely improper act on 
its part, counsel ought not to be guided 
by such advice but must exercise his 
own independent judgment in deciding 
as to how to proceed in the conduct of I 
the case. 

On the merits the plaintiff has no case 
on the record as it stands. The evidence 
consists of the testimony of three wit- 
nesses and a pedigree- table produced by 
P. W. 2, Ghulam Ali Shah, who claimed 
to belong to the family of Pirs of the 
parties. The evidence has been care- 
fully analyzed by the learned Senior 
Subordinate Judge in his judgment and 
after examining it in detail and hearing 
Mr. Zafrulla Khan at length, I am of 
opinion that it falls short of proving the 
allegations of the plaintiff. Imam Din 
is no doubt the maternal uncle of Taj 
Din deceased, but the reasons given by 
him for an intimate knowledge of the 
relationship of the plaintiff with the 
deceased are* not very convincing, and 
in the absence of corroborative testi- 
mony of an unimpeachable character, I 
do not find mycelf able to accept bis 
statement as correct. Karim Bakhsb is 
the nephew of the plaintiff and is unable 
to furnish sufficient details to prove the 
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alleged relafeionahip. Counsel relies 
principally upon the pedigree-table pro- 
duced by Ghulam Ali Shah. We have 
had the advantage of carefully examin- 
ing this document and find that it ap- 
pears to have been written up at one 
time. The person, who produced it has 
no personal knowledge as to when it 
was prepared and all that he is able to 
say is that he got it from his father who 
died fo*ur years ago. It appears, how- 
ever, from the statement of Karim 
Bakhsh (P. W. 3), that the Pir of this 
family was one Bagh Ali Shah who died 
during the pendency of the suit. It is 
significant that the plaintiff himself has 
nob gone in the witness-box to prove the 
alleged relationship nor has any near 
relation been produced, though it is ad- 
mitted that several are still alive. 

After a careful examination of the re- 
cord, I .am of opinion that the learned 
Senior Subordinate Judge came to a cor- 
rect conclusion in holding that the 
plaintiff had failed to establish his al- 
leged relationship with Taj Din deceased. 
I would, therefore, dismiss the appeal 
with costs, 

Agha Haidar, J. — I agree. On be- 
half of the appellant, Mr. Zafrulla Khan 
has iftated at the Bar that Nizam Din’s 
son who is now his legal representative 
is about 40 years old. This shows that 
Nizam Din must have been an older 
man than any of the witnesses who 
have been produced on behalf of the 
.plaintiff. The fact that Nizam Din did 
jnot appear in the witness-box is in my 
jhumble judgment a circumstance going 
;vory strongly against him, and it is 
time now, in view of the pronounce- 
ments of the highest authority that par- 
ties should realize the risk they run if 
they do noD enter into witness-box and 
give evidence in their cases upon facts 
which aro directly within their know- 
ledge and which relate to the matters 
in controversy. 

R.K. Appeal dismissed. 
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(Lahore) ^ 

Shadi Lal, C. J. and Dalip Singh, J. 
Emperor 

V. ^ 

Mohammad Khan — Accused — Respon- 
dent. 

Criminal Appeal No. 119 of 1921, De- 
cided on 12th February 1930, 
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Criminal P« C., S. 417— Appeal from ac- 
uittal by lower appellate Court — High 
ourt can interfere to set it aside. 

Whatdver may be the value of the judgment 
of a trial Court, which has had the opportuuity 
of seeing the witnesses and observing their de- 
meanour, no such reasoQ can apply where the 
trial Court convicts the accused and it is the 
appellate Court which acquits. In such \case 
tho High Court is in as better a position to 
weigh the evidence as the lower appellate Court 
and can interfere to set aside the lower Court's 
order of acquittal : il P, i2. 1903, Cr., Disa, 
from ; A. i. iJ. 1927 Lak. 178 ; 7 P. B, 1904 
and A. J. B. 1929 Pat 491, Bef, [P 465 0 2] 

Abdur Rashid — for the Crown. 

Farifkh Hussain^tor Respondent. 

^Dalip Singh, J .—The accused in this 
ca*se was convicted by the learned Dis- 
trict Magistrate under S, 376, I. P. C‘, 
and sentenced to four year’s rigorous 
imprisonment and a fine of Rs. 20, in de- 
fault, to further rigorous imprisonment 
for two months. On appeal he was ac- 
quitted by the learned Sessions Judge on 
30bh November 1920. The Crown put 
in an appeal against the acquittal on 
14th February 1921. The accused evi- 
dently absconded and it was nob till he 
had been arrested that this appeal came 
up for hearing. 

The story for the prosecution is that 
the accused Muhammad Khan was a 
railway constable and was travelling on 
duty in the train going from Rawal- 
pindi to Kohab. One Mrs. Plair was a 
passenger on this train and it is alleged 
that tho accused entered her compart- 
ment between Fateh Jang and Gaggan 
railway stations and raped her. The 
accused left her shortly before the arri- 
val of the train at Gaggan railway sta- 
tion and the lady called for assistance 
and one of the guards of the train came 
up and released her from the tape with 
which her feet and hands had been tied. 
The driver of the train had noticed the 
accused on the outside of the triau at 
Fateh Jang station and when the brain 
started he had noticed him on the foot- 
board of a carriage near the car- 
riage in which Mrs. Plair was travel-, 
ling. Mrs, Plair gave a description 
of her assailant and the driver sus- 
pected the accused from this discription 
and from the fact of having noticed 
him on the outside of the train. The 
train proceeded and either at Basal sta- 
tion or Jand railway station the accused 
appears to have been shown to* Mrs, 
Plair, but Mrs. Plair was, at that time, 
unable to identify him,. though it is sba- 
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ted that she said that he strongly re- 
sembled the man who had raped her. 

Three days afterwards an identifica- 
tion parade was held at Kohat in which 
Mrs. Flair alleged that she first pointed 
out one Khair Mohammad as resembling 
her assailant and thereafter picked out 
Muhammad Khan as also resembling her 
assailant. She then made both of them 
speak the words with which the accused 
had addressed her when he entered her 
compartment and thereupon she decided 
that it was Muhammad Khan accused 
who was her assailant. The Magistrate 
Avho conducted the identification parade 
deposes that at the time she stated that 
though Muhammad Khan resembled her 
assailant, she was not prepared to swear 
on oath that he was the man. In her 
own deposition Mrs. Flair, however, 
does not admit that she was unable to 
identify her assailant at the time of the 
identification parade. She admits that 
he was shown to her at some station 
before the train reached Kohat but that 
she was in such a disturbed condition 
that she was unable to identify him at 
the time. Khair Muhammad constable 
who was one of the men picked out by 
Mrs. Flair, has also appeared as a prose- 
cution witness and according to his 
story she did identify Muhammad Khan 
as her assailant. The Sub-Inspector Ijaz 
Hussain who was present at the identifi- 
cation parade and \vbo has appeared also 
a prosecution witness, also deposes that 
she did identify Muhammad Khan as 
her assailant after making both Khair 
Muhammad and Muhammad Khan speak. 
There is, therefore, a contradiction bet- 
ween the statements of Mrs, Flair, 
Khair Muhammad and Ijaz Hussain 
(P. \Vs. Nos. 1, 6 and 6) and the state- 
ment of Agha Sardar Ali (P. W. 2), the 
Magistrate' conducting the identifica- 
tion parade. The whole case was ex- 
tremely badly tried so much so that Mrs. 
Flair seems never to have been asked 
the direct question in the trial as to 
whether the accused in the dock was 
the man who had raped her or not. 
However, her statement clearly implies 
that the accused was her assailant and 
she strenuously denied^that she had ever 
said that she was unable to identify 
him. In the circumstances, after giving 
full weight to the evidence of the Magis- 
trate in favour of the accused, I con-* 
aider that the evidence certainly raised 


a very strong suspicion against the pre- 
sent accused. If thi^'were all, however, 
I would be inclinod to give him the 
benefit of the doubt, but this is not all. 
There is evidence which goes strongly to 
corroborate the eyidence of P. Ws. Nos. 
1, 5 and 6 already referred to. P. W. 4, 
the engine driver Mr, Harradiiie, says 
that he noticed the accused ou the off 
side of the train at Fateh Jang station 
and that he saw him again on the foot- 
board of a compartment which was 
either two or three carriages from the 
engine. Now it is in evidence that Mrs. 
Flair’s carriage was No. 3 from the tender 
near the engine and therefore the ac- 
cused was certainly seen by Mr. Harra- 
dine standing somewhere near the car- 
riage in which Mrs. Flair was travel- 
ling. 

The learned Sessions Judge lias re- 
marked that the accused may have 
been standing on the outside of tlio train 
in discharge of his duties, but the ac- 
cused himself gives no such explanation 
and on the contrary states that he was 
travelling in a compartment in (he rear 
of the train between Fateh Jang and 
Gaggan railway stations. Imam Ali 
Shah (P. W. 9) who was the other con- 
stable on duty on the train deposeajihat 
the accused travelled with him up to 
Fateh Jang. At Fateh Jang he left the 
compartment and at Gaggan the accused 
re-entered the compartment from the 
offside of the train. He passed quickly 
into an adjoining compartment and 
thence got on to the platform. He sta- 
tes that the demeanour of the accused 
at the time was such that Imam Ali 
Shah’s suspicions were aroused. The 
guard deposes that he saw the accused 
at Gaggan railway station proceeding 
towards the rear of the train and the 
guard asked him what he was doing 
while this Vardat* had taken place. 
Thereupon the accused followed the 
guard without enquiring what ‘wardat’ 
had taken place. All this evidence, it 
seems to roe, so strongly corroborates 
the evidence of Mrs, Flair that in my 
opinion it leaves no reasonable doubt as 
to the guilt>of the accused. 

The learned Sessions Judge has ob- 
served that Mrs. Flair failed to identify 
the accused a4 Basal; He has said that 
the woman should have been able to 
recognize her assailant. It seems to me 
however, that the learned Judge has not 
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given adequate weight to the explana* 
tion given by Mrs^Plair'that she was in 
a very disturbed condition and was not 
capable of identifying people at that 
time. The^'evidenoe is to the effect that 
while Mrs. Plair was seated in the 
intermediate compartment to which she 
had been removed the accused was 
brought near the door and was shown to 
her. It is quite possible that in her 
nervous condition she was unable to 
identify him at the time, but even so, 
the evidence is unanimous that she said 
he was very like the man who had 
assaulted her. The learned Sessions 
Judge has then relied on the zirnnis 
which have not been proved in the 
case at all for the fact that the ac- 
cused was not suspected at the time at 
all. This is quite contrary to the evi- 
dence of Mrs. Plair and of the two 
guards who are disinterested witnesses 
and who unanimously say that the ac- 
cused was shown to her. In my opinion 
there can be no doubt that the accused 
was susi)cct(3d at the time and if no 
inontiou of this fact is made in the 
zimuUf it can only throw doubt on the 
bona ti los of the zirnnis and not on the 
evidence. 

Tija learned Sessions Judge has then 
proceeded to remark that at no time has 
the lady identified the man. As already 
stated, the evidence in Court is perfectly 
clear and the evidence as to tlie failure 
to identify at the identification parade 
is contradictory and discrepant. 1 would 
nol, therefore, attach the weight which 
the learned Sessions Judge has attached 
to this alleged failure. 

The learned Sessions Judge then re- 
marked that the accused has proved that 
between Fateh Jang and Gaggan he was 
travelling in the roar compartment. He 
relies on tlie statement of one Abdulla 
who was examined as a defence witness, 
lie savs that the zirnnis corroborate the 
statement of Abdulla, but as previously 
remarked, the zirnnis are not evidence 
in tiie case at all. It is not clear, as 
remarked by the trial Court, how the 
accused who according to his own de- 
position was only in that compartment 
for the 21 minutes that it t&ok the train 
to go from Fateh Jang to Gaggan, came 
to know the names of these men, nor 
why these men who ha8 never known 
the police constable before should have 
remembered that ho travelled with them 


from Fateh Jang to Qaggan. Towards 
the end of his judgment the learned Ses- 
sions Judge seems to find that the driver 
did suspect the accused from the very 
beginning. This is at variance with his 
first finding based on the zirnnis that 
the accused was never suspected at all 
at first. 

Lastly, the learned counsel for the 
respondent has relied on Queen Empress 
v. Manqet (1) and on A, 7. 72. 1927 Lah. 
178, A. 7. 72. 1929 PaL 491 for the legal 
proposibion that before a judgment 
of acquittal is set aside, it must be 
ahowrr that the judgment is perverse or 
not based on the evidence given in the 
dase. Queen-Empress v. Manqet (1) 
was dissented from in King Emperor 
V. Chhatnr Singh (2) and whatever may 
be the value of the judgment of a trial 
Court which has had the advantage of 
seeing the witnesses and observing their 
demeanour, no such reason can apply 
when the trial Court has convicted the 
accused and it is the appellate Courtj 
which acquits him. I do not sec howj 
the Bessions Judge was in any better' 
position to weigh the evidence than this 
Court, and in my opinion the offencej 
has been clearly proved against the ac-j 
cused. 

As regards the sentence, the learned 
Government Advocate has only asked 
that the sentence of the trial Court 
should be restored. In my opinion, that 
sentence is inadequate, considering the 
circumstances and the fact that this con- 
stable was supposed to guard the pas- 
sengers of the train. However, I do not 
think it now necessary to go further 
into that matter and I would, therefore, 
restore the sentence passed by the trial 
Court. The appeal would accordingly 
bo accepted and the accused convicted 
under S. 376, I. P. C., and sentenced as 
above, 

Shadi Lai, C. J.—I concur. 

_ Appeal alloive d, 

(1) U903J U P. RT 1903 Or. 

(2) L1004J 7 P. R. 1001 Cr.=J7 P. L. R. 1901. 
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Legal PrectiUoners Act, S. 3, 36 (1), 36 
<2*A) — Order declaring perion to be tout 
when it It not proved that he it to illegal. 

J gave a petition to the Distriot Magistrate 
that she had come to arrange a transfer of a 
case from one Gouri; to another and F took 
money from her promising that he would 
engage a pleader and that instead of doing that 
F ran away with the money. The District 
Magistrate endorsed the petition to a Subordi- 
nate Magistrate for enquiry and report. The 
Subordinate Magistrate asked the Secretary of 
the Bar Association about the antecedents of F, 
The Secretary informed that the Executive 
Committee of the Bar Association had passed a 
resolution and that F was an undesirable man 
and did not possess good antecedents. The 
Subordinate Magistrate held that it was *not 
proved that F was a tout though it might be 
that he committed an act of cheating. F was 
present at the inquiry. The District Magistrate 
stating that he did not agree with this finding 
declared F to be a tout. 

Held ; that the proceedings against F we^^ 
illegal throughout. There had been no allege* 
tion that F was a tout. The Subordina^® 
Magistrate did not report name of F as bavinS 
been proved as a tout and District Magis- 
trate could not declare bim a tout. The 
resolution of the Bar Association was not that 
F was a tout but only that he had bad antece- 
dents and the resolution was not passed at a 
specially convened meeting so as to be evidence 
under Ezpl. to S. 36 (1) of the general repute 
oi F. The District Magistrate should have 
heard F which he did not do. Lastly th^re 
was no evidence that F was a tout as defined 
In S. 3. • [P 460 C 12; P 467 0 1] 

ShcLmair Chand~iox Petitioner. 
Judgment. — The District Magistrate 
of Attock has included the name of one 
Fakir Chand in the list of touts framed 
and published by him, and Fakir Chand 
has moved this Court to revise the order 
on the ground that the action of the 
authority was illegal. 

One Mt. Bahib Jee gave a petition to 
the District Magistrate to the effect 
that she had come to arrange the trans- 
fer of a case from one Court to another 
and that Fakir Chand took Es. 84 from 
her, saying that he would engage a plea- 
der. Instead of doing so ho ran away 
with the money. The .District Magis- 
trate endorsed this petition to a Magis- 
trate First Class, for enquiry and report. 
The Magistrate, First Class after holding 
an enquiry reported that it was not pro- 
ved that Fakir Chand was a tout, though 
it might be the case that he bad com- 
mitted an act of cheating. The Magis- 
trate, First Class, had asked the Secre- 
tary, Bar Association, to let him know 
about Fakir Cband*S character and an- 
tecedents and the, Secretary wrote that 
the Executive Committee of the Bar As- 


sociation had passed a resolution by«a 
majority that Fakir Chand was an un- 
desirable man and did not possess good 
antecedents. It may be noted that 
Fakir Chand was present at the en- 
quiry before the Magistrate First, Glass. 

The District Magistrate when he re- 
ceived the Subordinate Magistrate’s re- 
port wrote the order in question decla- 
ring Fakir Chand to be a tout and stat- 
ing that he did not agree with the find- 
ing of the Magistrate. 

The proceedings which have been had; 
against Fakir Chand have been illegal 
throughout. In the first place, under 
S. 36 (2-A), Legal Practitioners Act, the 
District Magistrate could send to a Sub- 
oi*dinate Magistrate the name of any 
person, alleged or suspected to be a 
tout, and could order the Subordinate 
Magistrate to hold an enquiry in regard! 
to such person. Tliere was, however, noj 
allegation that the petitioner was a tout. 
The only allegation was that made by 
Mt. Sahib Jee to the effect that he had 
cheated her. Nor did the District Magis- 
trate in endorsing this petition direct 
the Subordinate Magistrate to enquire 
into the question whether Fakir* Chand 
was a tout, but only to enquire into the 
truth of the petition which was to the 
effect that ho had committed the offence 
of cheating. 

In the second place, the Subordinatej 
Magistrate who held the enquiry did; 
not report the name of Fakir Chand as’ 
having been proved to his satisfaction: 
to be a tout. As he did not do so, it 
seems to follow from S, 36 f2-A) that 
the District Magistrate could not de- 
clare him to be a tout. All that the Dis- 
trict Magistrate could do was to include 
or not to include in the list of touts 
framed the name of any person who had 
been proved to the satisfaction of the 
Subordinate Magistrate to be a tout. 
Of course if the District Magistrate had 
himself conducted the investigation he 
could have come to bis own conclusion 
and acted accordingly. 

In the third place, the District Magis- 
trate has relied upon a resolution of the 
Executive Committee of the Bar Associa- 
tion passed 4y ^ majority to the effect 
that Fakir Chand had bad antecedents 
and was of Undesirable character. Here 
again there a clear illegality. If 
there was a specially convened meeting 
of the Bar Association and not of the 
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Eseoutive Gommittiee thereof, and the 
members present passed a resolution by 
a majority that Fakir Chand was a tout, 
jthat would be evidence under the expla- 
nation to S. 36 (1) of the general repute 
| 0 f the person in question. In the pre- 
sent case the resolution was not that he 
was a tout but only that he had bad 
antecedents and *was an undesirable 
character. In the second place it was 
not passed at a specially convened meet- 
ing of. the members of the Bar Associa- 
tion but at a meeting of the Executive 
Committee of that body. 

In .the fourth place, the District 
Magistrate under the proviso to S. 36 
(2-A) should have heard Fakir Chand 
before placing him on the list, but he 
.did not do so. 

i In the fifth place, there was no evi- 
jdence that the petitioner was a tout as 
jdefined in S. 3 of the Act. 

* For the reasons given I accept this 
petition«and set aside the order in ques- 
tion. 

ll.M./u.K. Petition allowed. 

• 1930 Cr. Cases 467 

(L&hore) 

3* Ai Laij, (T « 

Fateh Haidar and another^-Coniiots 
—Petitioners, 

V. 

Emperor — Opposite Party, 

Criminal Bevn. Petn. No. 39 of 1930’ 
Decided on 2l9t February 1930, from 
order of Sess. Judge, Jhelum, D/- 18th 
December 1929. 

Penal Code, S. 420 — Offence under S. 415 
it committed when certein documents are 
taken away by making false representation 
— It is mere surplusage to state in charge 
that any person suffered lost thereby and 
such defect is cured by Criminal P. C. 
S. 537, 

F borrowed money from M on security of 
on basis of two mortgage bonds and having 
arranged to sell the mortgaged property in- 
duced U to accompany him to a petition 
writer to get a sale deed drafted. The* bonds 
were left with the petition writer and M went 
away to get a document registered. N and F 
making a fals representation to p3tition writer 
that M wanted to see to the bonds, took them 
awav. and ^ were followed, but the bonds 
could mr e recovered. In tho charge it was 
Tcoitod that F and JV obtained the bonds 
after making false representation to t e peti- 
tion writf^r and that as p result of the misre- 
presentation M suffered loss. It was contended 
that the oharge was defective, 

Held : that it was not necdlsary to state in 
the oharge that a result of false representation 
made by F and M suffered any loss. The 


mere faot that the petition writer as a result 
of the deception of N handed the bond to him 
was sufficient to bring his conduct within 
the definition of cheating. The addition in the 
oharge that M suffered loss as a result of the 
misrepresentation was a mere surplusage and 
the defect was cured by S. 537, Criminal F. G. 

[P 468 C 1] 

M. L. Puri — for Petitioners. 

(?. JB, Khanna — for the Crown, 

Judgment. — The appellants Fateh 
Haidar and Nawab have been convicted 
under S. 420, I. P. C., and have been 
sentenced to nine months' rigorous im- 
prisonment. 

It has been found that Fateh Haidar 
had borrowed money from one Mukha 
Shah, on the security of Nawab, on the 
b*asis of two mortgage bonds, and, 
having arranged to sell the property, he 
induced tho creditor to accompany him 
to a petition- writer with a view to let 
the petition-writer draft a sale deed 
after calculating the amount due on 
the mortgage bonds. The bonds were 
left with the petition-writer and the 
creditor went to tho Sub-Registrar's 
office to register another document. In 
the meantime Nawab went to the 
creditor to ask him how long he ’would 
be detained, and after receiving the 
reply he went back to the petition- 
writer Amir Singh and both Fateh 
Haidar and Nawab asked him to hand 
over the two mortgage deeds to them, 
representing that the creditor Mukha 
Shah had wanted them to see. As a 
matter of fact Mukha Shah had given 
them no such authority and tho re- 
presentation to Amir Singh petition- 
writer has been found to be absolutely 
false. 

After receiving the bonds tho two 
culprits ran away, and Mukha Shah 
was told, on return, by tho petition, 
writer Amir Singh of what had happen- 
ed. The accused were followed but 
the bonds could not be recovered from 
them. 

At tho trial the accused denied the 
existence of any such bonds, but the 
Courts below are agreed that two such 
bonds had been executed and had been 
received by the petitioners after a false 
representation of authority from Mukha 
Shah. 

These facts are, in fact, not contested 
before me by the learned counsel for 
the petitioners. He merely contends 
that the charge in this case was defee-^ 
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tive and. therefore, his clients have 
been prejudiced by the trial. Ib appears 
that in the charge it is recited that the 
petitioners obtained the bonds after 
making a false representation to the 
petition-writer and that as a result of 
such misrepresentation Mukha Shah, 
the creditor, sulfered loss. 

Now, S. 415, I. P. C., which defines 
the offence of cheating, clearly, provides 
that a person who by deceiving any 
person, fraudulently or dishonestly 
induces the person so deceived to 
deliver any property to any person, is 
guilty of the offence of cheating# The 
second part of this section which pro- 
vides for the case of an accused who 
by deceiving any person intentionally 
induces the person so deceived to do or 
to omit to do anything which he would 
nob do or to omit if he vrere not so 
deceived, and which act or omission 
causes or is likely. to cause damage or 
harm to that person in body, mind, 
^reputation or property is independent 
|of the first part; so that in the present 
'case it %vas not necessary"^ to state in 
the charge that as a result of the false 
■representation made by the accused, 
Mukha Sliah suffered any loss,' The 
, 11301*0 fact that the petition writer as 
|a result of the deception of the accused 
handed over the mortgage bonds to the 
, former was suflicient to bring his con- 
duct within the definition of cheating. 
The addition in the charge that Mukha 
I Shah suffered loss as a result of misre- 
■.presentation of the accused therefore 
■ is a mere surplusage and the defect, 
in my opinion, is cured by S. 537, Cri- 
'minal P. C. 

B.M./r.K. Petition di^minsed. 
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(Lahore) 

Tek CHANI), J. 

Lahhn — Accused— Petitioner. 

V. 

7" Opposite Party. 

Cnminal Revn. Potn. No. 29 of 1930, 
Decided on 21st February 1930, from 
order of Sess. Judge Amritsar, I)/- 7th 
Novem])er 1929. 

Penal Code, Ss. 403,405 and 406— Munict* 
pal Committee telling receipt books relating 
to tale transaction of cattle in lair— 'Licensee 
making entry in receipts contrary 'to rules 
Hired — Hit act held not to be within purview 
of 5, 403 or 405. ' 

The Municipal Committee of Amritsar issued 
licei!o:„*s to a number ol persons to write re* 


(Tek Cband J.) 1930 

oeipts relating to sale transactions of cattle in a 
certain fair. A receipt book was issued to each 
licensee who was to pay the price of each re* 
ceipt book at the rate of eight annas per re- 
ceipt in advance and when he wrote the receipt 
in the fair he was to charge eight annas per 
head of cattle from the sellar plus his own 
writing charges. If an animal sold had a calf 
with it, two separate and consecutive receipts 
were to be issued for*botb respectively, P pur< 
chased two receipt books paying full price there- 
for during the fair, he wrote receipts relating to 
two transactions of sale of buffaloes, each one of 
whom had a katti. with it, but instcal of issuing 
four receipts as required by the rules ha. issued 
only two and charged one rupee from each pur- 
chaser. P was prosecuted under S. 409 and 8. 
420 but was convicted under S. 406. 

IJeldt that the case could not possibly fall 
under Ss. 403 and 405. P was not entrusted 
with anv propeity or with any dominion 
over any property and there was no crimi 
iial br'acb of trust by him. The mere 
making of wroi»R entries in the receipt hooks 
might have rendered P liable to the forfeiture 
of bis license but could not possibly bring his 
action within the purview of S. 4C'8 and S. 405. 

[ P 409, C 1 ] 

Nand Lol — tov Petitioner. 

Judgment.— 'The petitioner has been 
convicted under S. 406, 1. P. C.and sen- 
tenced to ])ay a fine of 25/-. Tlio case 
against him alleged by the proscertion 
is that on the occasion of the last Bisa- 
khi fair at Amritsar, the Mir^iitipal 
Commibtoo issued licenses to a number 
of persons to write receipts reUting to 
sale transactions of cattle within* the 
fair and show enclosure. Thi practice 
\vhich was followed in this jDattor Nvas 
to issue certain printed receipt iKioks, 
each containing one hunr^red or fifty 
receipts. The licensee wAs to pay the 
price of each receipt bock at the rate 
of eight annas per receipt in advance to 
the Municipal Committee and wlien ho 
wrote the receipt in tlie fair, ho was 
to charge eight annas per head of cattle 
from the seller plus l)is own writing 
oharges. Should he be unable to use 
all tiie one hundred or fifty receipts in 
the receipt I>ook, which he had bought, 
ho was to return the unused ones with 
the conterfoil, and get a refund from the 
Committee at the rate of eight annas per 
unused ’heoeipb- It was also provided 
that if the animal sold had a calf with 
it, two separate and consecutive receipts 
wore to be issued for tho animal and the 
calf respectively. The petitioner w’as 
one of thdiilicensees, who agreed to work 
on the conditions laid down by the 
Committee and purchased two receipt 
books, Exs. P. A-1 and P» D-1 from 
the Municipal Committee and paid to 
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ib the full price for all the receipts 
comprised therein. On the 12th of 1929 
he wrote receipts r^ating to two tran- 
sactions of sale of she-buffaloes each 
one of whom had katti with it, but in- 
stead of issuing four receipts as he 
should have .done under the rules, he 
issued only two and charged one rupee 
from each purchaser. The matter was 
ultimately brought to the notice of the 
•fair authorities, and he was prosecuted 
under* Ss. 409 and 420, I. P. 0. The 
trial Magistrate ' held that no offence 
under S. 420, I. P. 0. was committed as 
the petitioner did not deceive anybody, 
lie also held that S. 409 was inapplicable 
as the petitioner was not the servant 
or agent of the committee. lie was. 
however, of opinion that the offence fell 
under S. 406, I. P. C. and has convicted 
and sentenced him as stated above. 

After examining the judgment of the 
loarned ^trial Magisti-ate and the relevant 
portions of the evidence 1 am of opinion 
that the evso cannot possibly fall under 
S. 40(), I. P. C. The petitioner was not 
in any manner entrusted with any pro- 
perty o« with any dominion over pro- 
perty w'liich he misappropriated or con- 
vorbedi to his own use, or dishonestly 
u-e.l C'.‘ disposed of it in violation of 
anv*** direction of laNV prescribing the 
mode in which such trust was to be dis- 
’cliarged or of any legal contract, express 
or implied which he had made touching 
the discharge of such trust. As stated 
already, tuo petitioner had paid to the 
committee in advance at the rate of 
eigiit annas for each receipt comprised 
in t!i 0 two receipt books. If ho made 
any entry ■ on any receipt in contraven- 
tion of the directions issued by the 
committee, that circumstance would not 
milvj him guilty of the offence of cri- 
minil breach of trust. If the erroneous 
entry nad been made dishonestly and 
the petitioner at the conclusion -of the 
fair claimed a refund from the Municipal 
Committee illegally and unlaw^fully, the 
position might have boon different and 
he iniglit or might not liave been guilty 
of in attempt to commit an offence 
under the Penal Code, but in the present 
c.ise it is not alleged that iny such at- 
itempt was made by him/ The mere 
jmakiug of wrong entries in the receipt 
jbook might have renderefi' the petitioner 
liable to the forfeiture of his license or 
othsr disciplinary action but could not 


possibly bring his act within the purH 
view of S. 403 or 405, 1. P. C. 

In my opinion, on the facts found, the 
conviction is erroneous and must be set 
aside. Dr. Nand Lai has argued that 
the prosecution case is false and the 
evidence has not been properly weighed. 
I have not thought it necessary to go 
into the merits as on the findings of the 
learned Magistrate himself the convic- 
tion cannot stand. I accept the peti- 
tion, set aside the conviction and acquit 
the petitioner. The fine, if paid will 
be refunded. 

R MJR.K. Petition allouecL 
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Jai Lal and Abdul Qadir. JJ. 
Niamat Khan and others — Accused — 
z\ppellaiits. 

V. 

?jinperor - Opposite Party. 

Criminal Appeal No. 785 of 1929, De- 
cided on 27th l^^bruary 1930, from order 
of Ress. Judge, Attock, D/- iOfeh Au- 
gust 1929. 

(a) Evidence Act, Ss, 32, 33 and 158— 
Where a statement of witneis previously 
made is used under Si. 32 and 33, then any 
other statement by him can be used under 
S. 158 to contradict him. 

When tho statiament of a witness previously 
made is as evidence under the provisions 
of Ss. 32 and 33, thou any other statement 
midj by that witness can bo us id by virtua of 
S. 158 for the purpose of contradicting that 
witness ns if such witness had app3ar.)d in 
Court and was cross-examined on such previous 
statement and on question being asked hid 
denied the facts mentioned in the same: A.l.R, 
1325 L'lh, 122, Foil. [P 473 C 2] 

(b) , Evidence Act, Ss. 32 and 33 — Previous 
statement not made in Court can be used for 
limited purpose of corroborating or contra- 
dicting witness only and not as substantive 
evidence. 

A previous gtatomenb which is not made in 
Court and at the trial cm 1)3 used only for the 
limit jd purposa of corrobor iting or contradict- 
ing a witness and does not become* substantive 
evidoQoo in the case: 20 Mad. 191 and 25 A.L,J, 
994, Foil. [P 473 C 2] 

(c) Criminal Trial— Duty of Court— Appeal 
from acquittal — Capital sentence though not 
usually passed on conviction on appeal fro|n 
acquittal, may be passed where conduct of 
accused has been high handed and cruel and 
opposite party is not proved to have given 
any provocation. 

Ordin irily the Courts refrain from passing a 
capital sentence on a person who is convicted 
on an appeal against his acquittal, but where 
the accused was a party to an attack of a 
particularly ferocious nature and acted in a 
high Uvndid manner and with unusu'al cruelty 
in assaulting the opposite party consisting of 
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the deoaased and the latter have not been 
proved to have given any provocation, he may 
be sentenced to death. [P 474 G 2] 

Qhulam Mohtyuddin — for Appellants. 

Abdul Bashid — for the Crown. 

Jai Lai, J , — Fifteen Pat bans of Kot 
Kai in the District of Attock were tried 
by the Sessions Judge of Attock for an 
offence punishable under S, 302 read 
with S. 149, L P. 0., for having caused 
injuries to Hayat Mir, Ahmad Mir, 
Waris Mir, Said Mir and Shah Zarin, 
Kashmiris of Dhok Injarsar of the same 
district, on 26th September 1928, as a 
result whereof, it was alleged by the 
prosecution, these injured persorts died. 
Nine of the accused were acquitted by 
the learned Sessions Judge, and the i%- 
maining six., viz., Niamat Khan and 
Fazal, sons of Behram Khan, Abdul 
Bahim, son of Fazal Khan, Said Ghu- 
1am, and Lai, sons of Bostan Khan, and 
Ghafur, son of Fazal Khan, were con- 
victed, the first convicts having been 
sentenced to death and the last, i. e., 
Ghafur, having been sentenced to 
transportation for life owing to his 
youth. 

These convicts have appealed against 
their convictions, and the cases of those 
who have been sentenced to death are 
also before us for confirmation of their 
sentences. 

On behalf of the Crown the Local 
Government has preferred an appeal 
against the acquittal of the following 
six accused : Akbar Khan, Slier Khan 
and Ghulam Basul, sons of Behram 
Khan, Abdul Behman, son of Akbar 
Khan, Fazal Khan^ son of Said Khan, 
and Ahmad Gul, son of Niamat Khan. 
Of these all except Abdul Behman have 
been arrested in pursuance of a warrant 
issued under the directions of this 
Court. 

There is no appeal against three ac- 
cused who were tried, i, e.. Nadir, son of 
Hayat, Waris, son of Ajab Khan, and 
Muzaffar, son of Muhammad Khan. 
Their cases, therefore, need not be 
considered any longer. 

With regard to the six acensed 
against whose acquittal an appeal has 
been preferred by the Local Govern- 
naent, we have heard the learned Addi- 
tional Government Advocate and also 
the counsel engaged on behalf of those 
who have been arrested. Abdul Behman 
was not represented before us as it was 
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doubtful whether he had been served 
with notice of the appeal against him. 

The prosecution case is as follows : 

The Kashmiris of Dhok Injarsar as 
well as the Pathans of Kot Kai are the 
tenants of the Pathans of the village 
Malak Mala. All thebe villages are 
adjacent to each other and it appears 
that there have been* several incidents 
previous to the date of the occurrence 
between the Kashmiris and the Pathans. 
of Kot Kai which have resuljiod in 
producing strained relations between 
the two. 

The Pathans of Kot Kai claimed a 
right to glaze their cattle in the grazing 
area, known as Utli Bakh, which be- 
longs to the Pathans of the Malak Mala, 
but it is nob necessary here to state or 
to decide the respective claims of the 
parties with regard to this right as this 
is not relevant to this case. It appears, 
however, that, on 19bh August 1928, the 
Pathans of Malak Mala granted a lease 
of the Bakh to the residents of Jhamra 
vi lago which also is at a short distance 
from Malak Mala. Whether as a result 
of this lease the Jhamra people entered 
into peaceful possession of the l^akh is 
not clear from vJie record. It is, how- 
ever, apparent that the Pathans of Kot 
Kai wore net prepared to allow them to 
have peaceful possession of the Bakh 
and thus to interfere with their alleged 
rights therein. The Kashmiris of Dhok 
Injarsar were on friendly relations with 
the residents of the village Jhamra and, 
being tenants of the Pathans of Malak 
Mala, apparently sided with them in the 
dispute about the Bakh. 

It seems that on 26th September 1928, 
the Patlians of Kot Kai went armed to 
the Bakh in order either to enforce their 
alleged rights or to defend them against 
any aggression by the people of the 
village Jhamra. 

There was, however, no actual fight. 
This may have been due bo the fact that 
Abdul Ghafur Khan, the Sarbarah Zail- 
dar of Malak Mala, and Patban of that 
village, had warned the Jhamra people 
not to fight the other party as deposed 
to by some witnesses, or it may be that 
both parties being fully armed and 
equally b^anced in numbers, the 
Pathans ofNSot Kai thought better of it 
and allowed themselves to be persuaded 
back to their village as deposed to by 
P. W. 17, Paqir. On their way back the 
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Pathans had to pass by the Dhok Injar 
sar where the Kashmiris resided. They 
decided to punish 4he Kashmiris for 
their past conduct and for taking the 
side of the Jhamra people and conse- 
quently, it is alleged that, seventeen 
Pathans of Eot Eai, including the fif- 
teen persons who were tried and two 
others, Yusaf and Hasham Khan, who 
are alleged to be fugitives from justice 
in this case, on seeing the Kashmiris, 
challenged them as they neared 
their village. The Kashmiris, how- 
ever, fearing an attack ran away, 
but were pursued by the culprits, were 
overtaken near a place which is called 
the Qol Dheri, and were attacked with 
spears, lathis and stones. The Kash- 
miris, it is admitted, in order to defend 
themselves threw stones at the accused 
causing injuries to some of them. The 
actual assault is described as follows by 
P. W. 4 Sultan Mir : 

“ Ghafifr caught hold of Hay at Mie, and 
Fazal son of Behram, stabbed him with a spear. 
As Hayat Mir fell down Ghafur belaboured 
him with sticks, Yusuf, absconder, caught bold 
of Waris Mir and Abdul Rahim stabbed him 
with a spjjir. As ho foil down Yusuf belaboured 
him wich sticks. Ghulam Rasul accused 
brought down Shah Zarin with a spmr thrust. 
Abdul Hohman accused caught hold of Ahmed 
Mir and Sher Khan struck him with a kulhari. 
Abdul. Rehman ftccusod and Hasham Khan 
absconder than struck Ahmed Mir with lathis. 
Said Mir was baaton by Niamat Khan, Ahmad 
Gul and Yusaf, who had sticks in their bands. 
As he fell down, his three assailants jumped 
on his chest. Said Ghulam and Tjal Khan ac- 
cused beat me with sticks. Salamat Mir 
(P. W. 5), Qalandar (P. W. G), Haidar Mir 
(P. W 8) and Hazrat Mir (P. W, 9) were 

also beaten by the accused Wo 

flung stones at our assailants and wounded 
Said Ghulam and Lai Khan. Abdul Rahim, 
Nadar, Waris and MuzaSar accused wore also 
injuied with the stones flung by our party. 
Our cries for help brought Nawab (P. W. 10), 
Muhammad Din (P. W. 11) and Ahmad, brother 
of Paqira (P. W. 12) to the spot, bub nono of 
them had the coarago of rescuing us and the 
assailants went away of tbeir own accord.” 

As a result: of the injuries Hayat Mir 
and Waris Mir died on the spot, while 
Ahmad Mir and Said Mir died the next 
day and Shah Zarin died on 2nd May 
1929, i. e. about eight months later. It 
is not, however, necessary to consider 
the question whether the accused are 
directly responsible for the .death of 
Shah Zarin so as to be guilCy of his 
murder, in view of the fai^ that four 
other injured persons certainly died as a 
result of the injuries received by them 


during this assault and all the members< 
of the party who assaulted them are un- 
doubtedly guilty of murder if the prose- 
cution version is true. The accused, on 
the other hand, with the exception of 
two, plead an alibi. Said Ghulam and 
Lai admit a fight with the Kashmiris. 
They both say that they wont with their 
cattle to Utli Eakh for the purpose of 
grazing and that other men of their 
village were also grazing their cattle in 
that Bakh and so were some men of 
Jhamra. The men of the accused's vil- 
lage rounded up the cattle of the Jhamra* 
people with a view to take them to the 
cattle pound on the ground that they 
had trespassed on the Bakh, as the resi- 
dents of Kot Kai alone were entitled ta 
graze their cattle in the Bakh. One of 
the Jhamra people thereupon ran back 
to the village and brought about 400 or 
500 men armed with spears, sticks and 
hatchets. On seeing these men the ac- 
cused left the cattle and ran away but 
were followed and overtaken by the 
other party and beaten. It is alleged 
that the Kashmiris of Dhok Injarsar 
were also present on this occasion, and 
there was a promiscuous fight in which 
the Kashmiris were also injured. This 
is all the information that these two- 
accused are able to give on the subject. 

It is to be observed that, according to 
those two accused, the assault or the 
fight took place at the Utli Eakh, where* 
as, according to the prosecution witnesses 
it took place near the Dhok Injarsar at 
the Ghol Dheri. The testimony of 
Sayed Ahmad Shah, Sub-Inspector of 
Police, who investigated the case and 
who readied the village soon after the 
incident, shows that ho found blood on 
the earth in various places in the Ghol 
Dheri, This fact clearly corroborates 
the pi’oseoution version as to the place 
cf assault, and falsified the defence 
version. 

The prosecution case, as deposed to 
by P, W. 4, Sultan Mir, is corroborated 
by P. W. 5, Salamat Mir, P. W. 6 Qalan- 
dar, P, W. 7 Shah Zarin, P. W. 8. 
Haidar Mir and P. W. 9 Hazrat Mir^ 
who all had received injuries on this 
occasion ; and also by P, W. 10 Nawab 
and P. W. 11 Muhammad Din. Their 
description of the affair, however, is 
styled by the learned Sessions Judge as 
too consistent, and it is really so, as 
they have given evidence almost in 
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‘exactly the same words. Still the 
learned Sessions Judge has accepted in 
main the prosecution version of the 
affair, and, in my opinion, he came to 
the right conclusion. The place of the 
occurrence, in my opinion, is the main 
factor which determines the correctness 
or otherwise of the two versions placed 
before the Court. The prosecution case 
further receives support from the testi- 
mony of P. W. 17 Paqir who does not 
appear to have any concern with either 
party. On the other hand, from the 
answers given by him to the questions 
asked from him in cross-examination, it 
appears that tin's witness is entirely 
disinterested. He says that, on frhe 
afternoon of the day of occurrence, six- 
teen or seventeen persons, including the 
accused went towards the Eikh and, 
when they reached the bank of the 
ravine, they found the Jhamra t) 0 ople 
assembled on the opposite bank. He 
adds tliat a fight was imminent but he 
stepped it and advised the men who 
had collected to fight to go to the land- 
lord and bo settle their differences. He 
also says that Ilayat Mir, Ahmad Mir 
and Said Mir were with the .lhamra 
people at that time and that of the Kot 
Kai party lie saw Shor Khan, Niaraat 
Khat), Ghulam Basul and Fazal whom 
he linevv by name and indentified 
the other accused though Jio did not 
know them by name. The testimony of 
this witness is also supported by P. W. 
15 Muhammad, He, however, is a resi- 
dent of Jhamra and much reliance 
cannot be placed on his statement alone. 
I cciisider that the testimony of Faqir 
and the Sub-Inspector read together 
establishes the fact that Kot Kai 
Pathans went to the Utli Rakh with a 
view to fight the JJiamra people whose 
partisans the Kashmiris 'were but were 
prevented from fighting by the inter- 
cession of Faqir, and probably also by 
the fact that they found the otlier party 
in strong numbers. 

It appears that there are two routes 
hy which one can return to Kot Kai 
from the Rakh, both of which converge 
at the Diiok Tnjarsar and that is the 
reason why Hayat Mir, Ahmad Mir 
and Said Mir reached their village 
before the Pathans who came by the 
longer loute. The Pathans seeing the 
Kashmiris in their village and being 
ariuoyed at their conduct aud especially 


seeing Hayat Mir, Ahmad Mir and Said 
Mir among them, decided to punish 
them and assaulted fham in the manner 
already described. 

The fact that the Pathans were the 
aggressors in the affair is, in my opi- 
nion, established by the number and 
nature of injuries caused by them and 
the weapons carrie'd by them. The 
prosecution witnesses are unanimous in 
saying that some of them carried 
barohhis and other sharp-edged weapons, 
and this is fully supported by the medi- 
cal evidence from which it appears that 
Hayat Mir deceased had one incised 
wound caused by some sharp-edged 
instrument like a barchhi (a spear) : 
that Waris Mir died from shock and 
haemorrhage due to an incised punc- 
tured wound in tlie abdomen from 
which large intestines had come out, 
this injury also having been caused 
probably by a barchhi, and also that 
Said Mir had two small punctnrocl 
wounds on the loft side of the neck. 
Shah Zirin had one incised wound on 
the front side of right chest just above 
the nipple. 

I have not thought it necessary to 
describe the other injuries received by 
the Kashmiris. They wore fairly largo 
in number and of a serious nature; some 
of them were caused by lathis bub a 
large number of them wore caused by 
stones. 

Some of the accused also received in- 
juries and it appears that the number 
of injuries received by them was larger 
than these received by the Kashmiris, 
but they were mostly caused by stones, 
though a few were caused by lathis. 
This, in my opinion, is a clear indica- 
tion of the fact that the Kashmiris 
were not prepared for a fight and wore 
set upon by the Pathans in the manner 
described above, and that they were 
driven to defend themselves by throw- 
ing stones at their assailants. The exis- 
tence of some lathi marks on the per- 
sons of some of the accused can easily 
be understood under the circumstance. 
Many persons ordinarily carry lathis 
with them and it is nob surprising that 
those of •the Kashmiris who carried 
lathis us^ them when brought to bay. 

I have, therefore, no hesitation in 
agreeing witti the learned Sessions Judge 
that those of the accused who are pro- 
-^ed bo have taken part in this affair 
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are guilty of murder and are punishable 
under S. 302 I. P. Cf., read with 8/149/ 

At this stage it will be convenient to 
deal with a contention raised on behalf 
of the convicts by their learned counsel. 
Shah i^arin, I have already stated, died 
on 2nd May 1929. This was before 
the trial was held,* He was, however, 
examined by the committing Magis- 
trate and his statement was also recor- 
ded under S. lOG, Criminal P. 0., by a 
Magistrate of the First Glass on 2Bth 
September 1928, that is to siy, two days 
after the incident. The statement made 
by him before the committing Magis- 
trate is exactly what has been stated 
by the other prosecution witnesses, but 
the statement made on 28th September 
1928 is somewhat different. That state- 
ment is marked Ex. D-A. At the trial 
the statement made by Shah Zarin be- 
fore the committing Magistrate was 
trans fenced to the Sessions Judge’s re- 
cord under S. 33, Indian Evidence Act, 
and was read as evidence in the case. 
Ex. D-A was read over to Shah Zarin 
before tihe committing Magistrate in 
the course of the cross-examination of 
this witness by the accused, and was 
admitted by him, with the addition 
that.he did not remember what state- 
ment ho made as he was not then in his 
senses. The accused did not draw the 
attention of the witness to those por- 
tions of Ex. D-A, which according to 
them, contradicted the statement made 
by him before the committing Magis- 
trate, but apparently, in the course of 
the arguments, the counsel who ap- 
peared on behalf of the accused wanted 
to use the whole of the statement re- 
corded in Ex. D-A, for the purpose of 
contradicting the statement made by 
Shah Zarin before the committing Magis- 
trate ; the learned Sessions Judge, how- 
ever, declined to allow the use of this 
statement for the purpose, except those 
portions thereof on which Shah Zarin 
was cross-examined. 

The learned counsel for the appel- 
lants in this Court criticised tibis pro- 
cedure of the Sessions Judge and relied 
upon a judgment of this GouA in Hari 
Bam V. Emperor (1). In thA case it 
was held that when the statemant of a 
witness previously made*1s used as 
evidence under the provisions of Ss. 

83, Evidence Act, then any 
■ fi) A. h B. im Lifi: iaa. ‘ 


other statement made by that witness 
can be used by virtue of S. 158,. 
Evidence Act, for the purpose of con-, 
tradicting that witness as if such wit-' 
ness had appeared in Court and was 
cross-examined on such previous state- 
ment and on question being asked had 
denied the facts mentioned in the same. 
In my opinion, therefore, the accused 
were entitled to use the whole of Ex. 
D-A, for tho purpose of contradicting 
Shah Zirin and this was conceded by 
the learned Government Advocate. 

The learned counsel, however, wanted 
to treat the statement of Shah Zarin 
contained in Ex. D-A as substantive 
evidence in the case. This in my opi- 
nion, he was not entitled to do. A pre-, 
vious statement which is not made in* 
Court and at the trial can be used only, 
for tho limited purpose of corroborating; 
or contradicting a witness and does not 
become substantive evidence in the, 
case. This was held in v. 

Cherath Cknyi KuHi (2) and in Bishan, 
Datt V. Bmpvrnr (3), and with the view^ 
taken in these cases 1 entirely agree.! 
Even, however, if the statement of Sljah' 
Zarin is used as substantive evidence, 
it does not materially affect tJie prose- 
cution case against the accused as from 
that statement also it is clear tliat tho 
accused were the aggressors in the mat- 
ter and they assaulted the Kashmiris 
who had merely asked tliem not to go 
to the Utli Rakh and the assault, as- 
carding to that statement also, took 
place at the Ghol Dheri. 

This leaves the question of determin- 
ing which of the appellants are proved 
to have taken part in the assault. All 
the appellants, of coarse, are mentioned 
by the prosecution witnesses Nos. 4 to 
11. The learned Sessions Judge, how- 
ever, has chosen nob bo base his conclu- 
sions on the testimony of these witnes- 
ses alone on the (luestion of the pre- 
sence of each accused, on the ground 
that there is generally a tendency on, 
the part of the injured persons to take 
vengeance on tho opposite party by 
naming a large number of members of 
their family as accused in the case than 
have actually participated in the crime. 
The learned Sessions Judge has, there- 
fore, looked for other corroborative cir- 
cumstancea before convicting the ac- 

1 2)119037 26l5aSrm. ^ 

(3) A. I. R. 1927 All 705. 
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•cased on such evidenoe and in my opin- 
ion in the peculiar oircdmstanoes of this 
>oase, he adopted a prudent coarse. 

Now with regard to Said Ghulam and 
Lai, both these appellants admit their 
presence in a fight with the Kashmiris 
•on the date of the occurrence and there 
were injuries on their persons. There 
can, therefore, be no manner of doubt 
as to their guilt. 

Similarly, Abdul Bahim had injuries 
on his person which he has not ex- 
plained. 

In the case of Niamat Khan, *haman 
•blood was found on his clothes. So 
far as Fazal is concerned some blood 
w^as found on his clothes, but it is not 
proyed that it was human blood, but he 
was one of the persons who carried a 
spear and actually caused injuries to 
Salamat Mir. The testimony of P. W. 
17 Faqir further corroborates the evi- 
dence of eye witnesses as against this 
convict. 

In my opinion the case against all 
these convicts has been established by 
the prosecution evidence. I would, 
therefore, dismiss their appeal, and con- 
£rm the sentence of death passed upon 
them, as in my opinion, in view of the 
nature of the assault and of the injuries 
caused that is the only appropriate sen- 
tence in their case. 

With regard to Ghafur appellant, he 
is a young man, who according to his 
own statement, is fourteen years of ago, 
but according to the Sessions Judge pro- 
bably about seventeen years of ago. It 
appears that he was ■ arrested on 8th 
October 1928, i. e., about ten days after 
the incident and the presence of human 
blood on his clothes under the circum- 
stances cannot be considered as a posi- 
tive incriminating circumstat^ce against 
him. Beyond the testimony of the 
Kashmiri witnesses, therefore, there is 
no other evidence against him. I would 
accept his appeal and acquitting him 
direct that he be released forthwith. 

This leaves the appeal by the Local 
Government. Having already expressed 
the opinion that the learned Sessions 
Judge was right in refusing to convict 
those of the accused against whom the 
only evidence was of the Kashmiri 
witnesses, I consider that there is no 
ground to interfere with Ihe acquittals 
of Akbar Khan, Bher Khan, Abdur 
Behman,* Fazal Khan and Ahmad Oul. 


The appeal against . them will, there- 
fore, be dismissed. 

With regard to Ghulam Basal, son of 
Behram Khan, the case stands on a 
different footing. Shah Zarin has con- 
sistently stated that it was this accused 
who had caused him an iuiuM with a 
spear, and P. W, 17 Faqir allatiays that 
this accused was armdl with a spear 
atii was in the crowd of the Kot Kai 
Pabhans who bad assembled at theUtli 
Bakh to fight the Jhamra pople. This 
crowd, I have already stated, on their 
way back, assaulted the Kashmiris, so 
that there is corroboration of the testi- 
mony of the Kashmiri witnesses with 
regard to Ghulam Basal in the evidence 
of Faqir. I am also of opinion that, as 
against Ghulam Basul the testimony 
of Shah Zarin ought to be treated as of 
special value because he definitely 
implicates this accused as the person 
who caused him an injury with a spear* 
I would, therefore, accept the appeal 
against the acquittal of Ghulam Basul 
and convict him of murder and sentence, 
him under S. 302, I. P. C., read with! 
S. 149, Ordinarily the Courts refrain! 
from passing the capital sentence on a 
person who is convicted on an appealj 
against his acquittal, but in the present' 
case the attack by the Pathans was of 
a particularly ferocious nature and the| 
accused acted in a high handed manner 
and with unsual cruelty in assaulting 
the Kashmiris who have not been pro- 
ved to have given them any provoca- 
tion. I would, therefore, sentence Ghulam 
Basul to death. 

Abdul Qadir, J. — I concur. 

B.M./r.K. Order accordingly. 
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Bhag —Convict-Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bovn. Petn. No. 1197 of 
1929, Decided on 14th December 1929, 
against order of Bess. Judge, Ferozepore, 
D/- 26th Jufie 1929. 

Penal Co^e, S. 45 1 — Court yard sur- 
rounded by walls and indivisible from the 
bouse when "^lilding used a# human dwell- 
ing’*--*Deterraimng factor explained. 

Whore the question is whether a oourt yard 
foroiing an intergal and indivisible part of a 
housa and surrounded by walls on all sides is a 
“building used as a human dwelling*' within 
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tha meaning of S. 451, *the determining factor 
is not the existence of tile shutters, or the fact 
that the doors was shut or open, at the time of 
entry by the accused, but the nature of the 
etruoture as a whole, and the purpose for 
which it was intended to be and was being 
used : 11 P. W, B. 1919 Or.; A. I. B. 1924 
Lah, G23; A. I. B. 1925 Lah. 279, DUL 

[P 475 0 2] 

Jagaii Nath Bhaiikari“-lov Petitioner, 

Ilem Raj Mahajan for the Govern- 
ment Advocate — for the Crown. 

Judgment. — The petitioner Bhag 
Jat, has been convicted under S. 451, 
I, P. C., for having trespassed into the 
sahn of the house of his neighbour 
Mathura Das, Brahmin, on the night of 
5th May 1929, with the intention of 
committing adultery with his wife, 
Mt. Persinni, and has been sentenced to 
undergo rigorous imprisonment (or one 
year and to pay a fine of Bs. 50. 

The finding that the petitioner tres- 
passed into the sahn, with the inten- 
tion mentioned above, is not now dis- 
puted and is amply borne out by the 
evidence on the record. The only ques- 
tion argued is that the conviction should 
have been under S. 447 and not under 
S. 451, as the trespass was not com- 
mitted by entering into a ^'building 
. used as a human dwelling,” within the 
meaning of S. 442, but into an open 
courtyard. 

After examining the record and hear- 
ing counsel, 1 am unable to accept this 
contention. The plan and the evidence 
show that the sahn is an integral and 
indivisible part of the building which 
constitutes the house of Mathura Das. 

* It is enclosed by walls on all sides and 
has a number of kothas opening into it. 
Access to it from outside is had by 
moans of three doors, which apparently 
have *‘door frames” affixed to them. 
About the time of the occurrence, how- 
ever, only one of these doors had shat- 
ters on it, while the other two were 
without shutters. It is conceded that 
if these two doors also had been pro- 
vided with shutters, S. 442 would have 
applied, as held in Shera v. Empress (l) 
and Ismail v. Emperor (2) and Wall 
Mahomed v. Emperor {$), But* it is con- 
tended that the absence of th^e shut- 
ters at the time takes the oslrae out of 
the rule laid down therein, my opi- 

(1) [1879] 35 P. b7i879 o7 

(2) A. I. B. 1923 Lah. 28=r6 Lah. 463. 

(8) A. I, B. 1929 Sind 17=22 8. L. R. 466. 


nion this contention is without force.l 
The determining factor is not the exis-l 
tence of the shutters, or the fact that’ 
the door was shut or open, at the time 
of entry by the accused, but the nature’ 
of the structure as a whole, and the pur- 
pose for which it was intended to be 
and was being used. Mr. Jagan Nath 
Bhandari has strongly relied upon 
Sunder v. Efnperor (4); Buta v. Empe-\ 
ror (6) and Mulchand v. Emperor (6)j 
but they are all distinguishable. In thej 
first of these cases the courtyard was 
not enclosed on all sides but had a mud 
wall on a portion of the front side with 
no* door or gateway leading into the 
street. In Buta v. Emperor (6) the 
courtyard was not provided with a door 
at all, and in Mulchand v. Emperor (6) 
it was enclosed by low walls on throe 
sides only. 

In my opinion the petitioner has been 
rightly convicted. Having regard to the 
circumstances in which the trespass was 
committed, I do not think the sentence 
is severe. 1 dismiss the petition for 
revision, • The petitioner must surrender 
to his bail bond and serve the remain- 
ing period of imprisonment, 

v.b./r.K. Petition dismissed, 

“liPciQig] al».10CT9Trcr7=l9T c. 864= 

20 Or. L. J. 240. 

(5) A. I. R. 1924 Lah. 623. 

(6) A. 1. B. 1925 Lah. 279. 
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Tek Chand and Johnstone, JJ. 

Allah Din — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1126 of 1929, 
Decided on 17th December 1929, from 
order of Sess. Judge, Attock, D/- 29th 
October 1929. 

Penal Code, S. 3 02-~Iin proper overtures 
by stepmother to her stepson do not 
amount to grave and sudden provocation^ 
Maximum sentence, however, should not be 
levied. 

When tho deooased makes improper overtures 
to the accused who is her stepson and the 
latter in a fit of resentment stabs her with a 
knife to death, tho act of the deceased does 
not amount to grave and sudden provocation 
and the acousod is guilty of murdor. But tho 
act, however, may be taken into consideration 
and is a suffioient ground for not imposing tho 
maximum penalty of death. [p 476 0 2) 

Bal Eishen Mehra — for Appellanfc. 

I. M. Mackay — for the Crown. 
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Johnstone, J, — The appellant Allah 
Din, a Musalli aged -25, residing in 
Khagwani village, Attock District, has 
been convicted under S. 302, I. P. 
G., and has boen sentenced to death for 
tfie murder of his stepmother, Mt. 
Hayat Nur, a woman of between 40 
and 45 years of age, on the morning of 
7th July 1929. 

About eleven months before the oc- 
currence Sharaf Din*(P.W. No. 3) father 
of the appellant, married Mt. Ilayat 
Nur, after being a widower for some 
five years. The appellant himself had 
been married about two years before, 
but was not living with his wife. Qn 
the night of 6th July, Sharaf Din, Mt. 
Hayat Nur and daughter of Sharaf Din 
by his first wife slept on the roof of the 
adjoining pasar. In the early morning 
when Mt. Sarwar went down below, 
she heard the sounds of a struggle going 
on inside the kotha between the appel- 
lant and the deceased. She at once 
ran up to the roof and told her father, 
who descended and told the appellant 
to open the door, which was chained 
from within. The appellant not obey- 
ing Sharaf Din went and fetched his 
neighbour and friend, Ahmad Khan 
(P. W. No, 5), and three other villagers 
also appeared on the scene, Shahinchi, 
Amir Khan and Zardar (P. Ws, Nos. 
6, 7 and 8). Shahinchi forced the door 
of the kotha open and inside the party 
found Mt. Hayat Nur lying dead and 
the appellant with a bloody knife in 
his possession. The matter was re- 
ported without delay at the Hazro 
Police Station. It has been proved that 
some of the appellant's clothes and the 
knife recovered from his possession 
were stained with human blood. 

The appellant admitted at the trial 
that he had killed Mt. Hayat Nur and 
set up the plea of grave and sudden pro- 
vocation. She was, he said, a woman 
of bad character, with whom he had 
formerly himself had an intrigue. When 
his father married Mt. Hayat Nur he 
stopped his former relations with her 
but she still pestered him with her at- 
tentions, On the morning in question 
he stated, he went into the kotha whe- 
ther the deceased followed him and 
urged him to have sexual intercourse 
with her. In a fury of resentment at 
the proposal he grabbed a knife and 
stabbed her to death. 


The prosecution tried to show that 
the appellant was Actuated by anger 
arising out of domestic bickerings, but 
the two incidents to which witnesses 
depose hardly establish a strong mo- 
tive. On one occasion, one and a half 
months before the occurrence, he had 
taken the deceased’s shoes and only a 
few days before 7th July he had taken 
away and pawned a quilt. On the . 
other hand, it is in the evidence of 
Shahinchi that the deceased was a 
loose %voman and had actually had an 
intrigue with the appellant before her 
marriage with Sharaf Din. Mereover, 
not only Shahinchi, but Ahmad Khan, 
Amir Khan and Zardar all definitely 
state that as soon as the appellant was 
caught he explained that he had killed 
Mt. Hayat Nur because she Jiad en- 
treated him to have sexual intercourse 
with her. 

In the absence of any other* motive 
and in view of the fact that tliere is 
unanimous evidence as to the ajipel- 
lant's explanation of his crime from 
the very beginning, I am of opinion 
that the version put forward by liim is 
much more probable than that which 
the prosecution has endeavoured to, 
establish, and that his version musr> be 
accepted. At the same time it cannot he 
held that the improper overture of the, 
deceased to the appellant amounted to 
grave and sudden provocation and I 
would maintain the conviction under 
S. 302, I. P. 0. In awariing sentence,' 
however, I think that consideration; 
must be given to the circumstance and, 
that the ends of justice can be met 
without imposing the maxiimimj 
penalty. I would accept the appeali 
so far that I would reduce the sentonce 
from capital punishment to a sentence 
of transportation for life. 

Tek Chand, J . — I agree. 

R.M./b.iC. Order accordingl//. 
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(Bombay) 

Patkar anI) Wild, JJ. 

Da Ij i tniiLg iPsn, teksi —Accused — A p- 


JEimpfiror— Opposite PArty. 

Griiuiaiiii Rdva. Appin. No. 242 of 
1929, Decided on 2(3ch July 1929, from 
jud{^mun(i of First Glass Magistrate, 
Bhusawal. 

(a) Aral* Act. S. 27--Notification« impoc* 
ing penalty mu»t be conBtrued strictly. 

Notiifictbioad r^l<kiin.g Co th;) Arms Asb im- 
posiiij^ a U(Jon Cho subjocC must; bo cou- 

sCruij vjry SirtcUy. [P 47s G *2] 

(b) Arms Act, S 19 (a) and (d) — Sikh car* 
rytn^ ktrpans >s not gudty. 

SiKh lull fid lu poaaossioti of kirpans of tho 
loiigca varying Iroin uiiio to ton iiiuhjS is not 
guil jy of tnj utfono j uuior S. IJ (a) an 1 (d) aa 
auob aiipk.ia aro not svVoida. A. 1 li. 11*24, 
hth. «>UJ, Dist, [P 47S C \] 

V. B, Harnik and P. D. Gajendra- 
gadkar — ior Applicant. 

P. B,*Siiingne for the Grown. 

Patkar, J . — In this case tlio accused 
was tried on a cnarga uuiar S. 19 (a) 
and (dj, Arms Act iL o( Id/d, before the 
Honoiaay First Glass Magistrate at 
Biiusawal, and convicted and sentenced 
to pay a tine of Ks. 250. On appeal, 
the learned Sessions Judge coniirmed 
the eouviction and reduced tho tine to 
Ks. 50. 

Tne accused, who is a Sikh resident of 
Deiiji, was found in possession oi thirty- 
live kirpans or jambias at Bhusawal. 
Tiie accused admicted that he had 
brought tnem from Delhi and desired 
to taiio them in the Nizam's territory 
for sale and also admitted that he had 
already sold two kirpans at Bhusawal. 
Out ol the t.hirty-Iive kirpans nine kir- 
pans were below nine inches, twenty- 
three wore between nine and nine and a 
halt inches, and there were ten inches 
in length. 

Under S. 27, Arms Act, 1878, the 
Governor General in Gouncil may, from 
time to time, by notification publish 
in the Gazette of India : 

(a) exompii any person by uatno or in virtue 

of his office, or any class of persons, or exclude 
any dosuription of arms or ammunition, or 
withdraw any part of British India, from the 
operation of any prohibition or direction con* 
tained in the Act; and I 

(b) cancel any such notificatj^, and again 
subject the persons or things^^ the part of 
British India comprlMd therom to the opera- 
tion of such prohibition or direction. 

Section 6, Arms Act, prohibits un- 
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licensed' manufacture, conversion and 
sale of any arms, ammunition or military 
stores. 8. 6 prohibits unlicensed impor- 
tation and exportation. S. 13 prohibits 
going armed without a license. 8. 14. 
prohibits unlicensed possession of any 
cannon ^or firearms or any ammunition 
or military stores. 

Government of India Notification No. 
F. 829, dated 3rd November 1923, was 
made under Ss. 4, 10, 17 and 27, Arms 
Act. Under R. 3 (1) of the notification, 
tho {‘orsons and classes of persons, the 
arms and ammunition, and the parts of 
British* India specified or described in 
Schs. 1 to 4 aie, respectively, exempted, 
excluded and witbdiawn to the extent 
and subject to the conditions therein 
specitiei from the operation or prohibi- 
tions and directions contained in the 
Act. In Sch. 2, in British India except 
tne Punjab, Burma and the Delhi Pro- 
vince all arms except cannons and other 
firearms mentioned in the second 
column are excluded from the operation 
of all the prohibitions and directions 
contained in the Act provided, aa 
laid down in Col. 3, that the Local 
Government may by notification in the 
local official Gazette, retain all or any 
of tho prohibitions and directions con- 
tained in the Act in respect of any arms, 
in the case of any class oj persons or of 
any specified aiea. 

Ill (4r*-rej^nment Nv>tification No. 7228 
dated 2nd August 1920, the item rela- 
ting to “ kirpans iiot exceeding nine 
inches in length carried by Sikhs *' ap- 
pears in Cl. (g) under entry No. 3 re- 
lating to all swords. According to that 
notification kirpans exceeding nine 
inches in length or kirpans not carried 
by Sikhs would come under entry No. 3 
relating to all swords and will bo sub- 
ject to all the jn^ohibitions ip^^l'iobed 
in Gol. 5 and the sale and transport 
of such kirpans would be prohibited 
under Ss. 6 and 6, Arms Act, and will be 
punishable under Cls. (a) and (d), 8. 19, 
Arms Act. It appears, however, that 
by a subsequent notification No. 1234*, 
dated 3rd August 1925, printed at p. 
2093 of the Bombay Government Ga- 
zette, Part 1 for the year 1926, Cl. (g) 
relating to kirpans not exceeding nine 
inches in length carried by Sikhs ’* has 
been transferred from entry No. 3 relat- 
ing to all swords and put as^ Gl. (g) 
under entry No. 2 relating to all arms^ 



«78 


Dauitsino V. Bmpbbob (WiW, J.) 


The effect of the change in the notifioa- 
tion would be that kirpans exceeding 
nine inches in length and not carried^ by 
Sikhs would be subject to the prohibi- 
tion and direction contained in 8. 13 as 
mentioned in Ool. 5 and would, there- 
fore, not be subject to the prohibitions 
contained in Ss. 5 and 6, Arms Act. In 
the Notification of 1920 the kirpans not 
exceeding nine idohes in length carried 
by Sikhs were included *in the exemp- 
tions of certain kinds of swords, and 
this inclusion would indicate ‘ that kir- 
pans were swords. In the Notification 
of 1925, the same item was removed 
from the exemptions relating to swords 
and included in the exemptions relating 
to arms. This change is indicative of 
the intention of removing kirpans from 
the category of swords. 

It is urged on behalf of the Crown 
that the word “ kirpan can only be 
understood and read as meaning a 
sword, and comes within the definition 
of sword and reliance is placed on the 
decision in Hari Singh v. Emperor (1). 
The weapons in that case were thirty- 
six inches in length with curved blades 
measuring twenty-eight inches. The 
word ** kirpan " would mean a weapon 
for cutting from its etymological mean- 
ing and in Monier Williams* Sanskrit 
dictionary the word is defined as mean- 
ing a sword or a sacrificial knife. In 
the present case, out of the thirty-five 
Ikirpans in the possession of the accused, 
in the case of twenty-three the blade is 
nine and a half inches, in the case of 
{three it is ten inches, and in the case of 
nine weapons it is below nine inches. 
(With regard to the kirpans below nine 
iinebes no offence would be committed 
by the accused as they are exempted 
from all the prohibitions under the 
lentry No. 2 in the notification. With 
regard to twenty-six kirpans, which are 
above nine inches, they will be subject 
to the prohibition contained in S. 13, 
Arms Act, as mentioned in Col. 5 of the 
notification. Kirpans with blades of 
bine to ten inches cannot, in ^my opi- 
nion, be considered as swords. They 
imay be miniature or model swords, 
*but if it was intended that they should 
be considered as swords, the entry 
with regard to kirpans ought to have 
been allowed to remain in entry No, 
3 as in the notification of 19 20. and 
(1) A. I. B. 1924 L%h. 600ss5 Lah. 308. 
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ought not to have been transferted from 
entry No. 3 relating to all swords to the 
entry relating to ali arms. The effect 
of the removal of Cl. (g) from entry No. 
3 relating to swords and inclusion of 
Cl. (g) relating to kirpans under the 
heading " all arms ’* in entry No. 2 
would make kirpans above nine inches 
in length liable to the prohibition .con- 
tained only in S. 13. If the kirpans in 
the present case had been thirty-six 
inches in length with carved blades 
measuring twenty-eight inches, as in the 
Lahore case, it would have been possi- 
ble to hold that the kirpans with such 
long blades might be considered as 
swords, and would come under entry 
No. 3 and would bo subject to all the, 
prohibitions. The notifications relatingj 
to the Indian Arms Act imposing a; 
penalty upon the subject must be con- i 
strued very strictly. If it is intended 
to impose all the prohibitions contained 
in the Act on kirpans with blades above 
nine inches whether carried or not by 
the Sikhs, the notification must be clear 
on the point. 

I think, therefore, that the accused isi 
not guilty of the offence under S. 19 (a) 
and (d), Arms Act. I would, therefore,- 
set aside the conviction and sentence of 
the accused and order the fine, if paicl, 
to be refunded. The order of confisca- 
tion is set aside. 

Wild, J , — The petitioner in this case 
was convicted under S, 19 (a) and (d), 
Arms Act 11 of 1878, in respect of cer- 
tain kirpans between nine and ten 
inches in length and the question is 
whether such kirpans are swords, the 
selling and transporting of which are 
prohibited in serial No. 3 of Govern- 
ment Notification of the Bombay Govern- 
ment, Political Department No. 1231 of 
3rd August 1925. It may be noted that 
serial No. 3 i^elates to swords and cer- 
tain kinds of swords are exempted. 
Kirpans not exceeding nine inches in 
length when carried by Sikhs are ex- 
cepted in serial No. 2 from the prohibi- 
tion contained in S. 13 of the Act which 
relates to going armed without a license 
and the fact that the last exemption does 
not appear in serial No. 3 would seem 
to show tlJat, in the view of the depart- 
ment which Jssuod the notification, kir- 
pans not exoWing nine inehes in length 
are not swords. In the previous notifi- 
cation No. 7228 of 2nd August 1920, as 
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subsequently amended, the exception as 
to kirpans not exoesding nine inches in 
length was to be found in serial No. 3 
as an exception to swords and it would 
seem that in 1920 the view of the 
department was that kirpans exceeding 
nine inches in length were swords^ 

The word “ sword *' is defined in the 
Concise Oxford Dictionary as an offen- 
sive weapon consisting of a long, vari- 
ously shaped blade for cutting or 
thrusthig, or both, and a hilt with hand- 
guard. It is evident from the case of 
ffari Singh v. The Grown (1) that a kir- 
pan may be an ordinary sword of full 
size but that the word ** kirpan ** also 
means a small model or miniature sword 
worn by Sikhs in their turbans. The 
kirpans in this case were obviously mere 
model or miniature swords. I do not 
{consider that a miniature sword bet- 
ween nine and ten inches in length 
including its hilt is an offensive weapon 
with a long blade as the definition of 
Jthe sword requires. I am, therefore, of 
jopinion that such a kirpan is not a sword 
to which all the provisions of the Indian 
Arms Act apply in accordance with 
serial No 3 of the Government Notifica- 
tion of 1925. I, therefore, agree with 
my learned brother that the conviction 
in this case should be set aside. I 
would add that if it is desired that kir- 
pans exceeding nine inches in length 
should be subject like swords to all the 
prohibitions of the Arms Act the Notifi- 
cation of 1925 should be amended to 
make this clear. 

v.S./k.K. Conviction set aside. 
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(Bombay) 

Patkab and Wild, JJ. 

Emperor 

V. 

Sana Matkur — Accused — Bespon- 
dent. 

Criminal Appeal No. 280 of 1927, De- 
cided on 4th October 1929, from order 
of acquittal of Sess. Judge, Kaira, in 
Criminal Appeal No. 46 of 1929. 

(a) Criminal P, C., Ss. 179 .to 184 and 
188 St. 179 to 184 are controlled by 
S. 188. 7 

Sections 179 to 184 are oontjAlhd by the 
provisions of S. 188 and the eMraativo juris* 
diction conferred by those sections can be 
exercised on the production of the certificate 
of the Political Agent according to the special 
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provisions of S. 188 : 41 AIL 453, Bel on,\ 21 
M. L. /. 441 and 5 8. L. B. 266, Bef. 86 
Mad, 779, held no longer good law^ 

[P 481 0 1] 

(b) Criminal P. C., S. 188 — Alternative 
charge under Penal Code St. 379 and 411— 
Offence under S. 411 committed in Native 
State ^ Juritdiction cannot be exercited 
unlett Magittrate gett certificate under 
S. 188. 

The framing of an alternative charge under 
Ss. 879 and 411, 1. P. 0., does not confer juris- 
diction on a Magistrate when the offenoe under 
S. 411 is committed beyond the limits of Bri- 
tish India, for, under the express terms of 
S. 168, he cannot exercise it without a certifi- 
cate from the Political Agent. [P 481 C 1] 

P. B. Shingne — for the Crown. 

H, V, Divatia — for Bespondent. 

*Patkar, J. — In this case two accused 
were tried on charges under Ss. 379, 411 
and 414, 1. P. C., before the First Class 
Magistrate, Kaira. The learned Magis- 
trate held that there was no direct evi- 
dence as to the commission of the 
offence of theft, but relying on S. 114, 
ill. (a), Evidence Act, convicted the 
accused under S. 379 and in the alter- 
native under S. 411, 1.P.C. The offence 
under S. 414, I, P. C., did not, in the 
opinion* of the learned Magistrate, fall 
within his jurisdiction as the certificate 
from the Political Agent was not ob- 
tained. 

Accused 2 appealed to the Sessions 
Court but accused 1 did not file an 
appeal. On the appeal of accused 2 the 
learned Sessions Judge came to the con- 
clusion that the offence under S. 379, 
1. P. C., was not made out as there was 
no direct evidence as to the commission 
of the offence. With regard to the 
offence under S. 411, 1. P. G., he came 
to the conclusion that: a certificate of 
the Political Agent was necessary under 
S. 188, Criminal P. C. He, therefore, 
acquitted accused 2 and made a refer- 
ence to this Court to acquit accused 1 
on the same ground. The Government 
of Bombay have appealed against the 
order of acquittal uf accused 2. 

It is urged on behalf of the Grown 
that the lower Court erred in acquitting, 
the accused under S. 379, I. P. C., and 
that under S. 114, ill. (a), a presumption 
ought to have been drawn that both the 
accused were either the thieves or the 
receivers of stolen property* There 
appears to be no evidence on the record 
that the accused committed the theft 
question, and there is considerable lapse 
of time from the date of the offepce to 
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the date o( the alleged receipt of the 
sboleD property and itd disposal by the 
accused in a village in the Idar State. 
We think, therefore, that the acquittal 
of the accused under S. 379, L 0., is 
correct. 

The next question is, vrheiher the 
Magistrate had jurisdiction to try the 
accused with regard to the offence under 
S, 411, 1. P. 0., without a certificate 
from the Political Agent of Mahikantha 
Agency under S. IfcS, Criminal P. C. It 
is conceded that the offence under S.411 
was committed beyond British India, 
Under S. 181, Cl. (3), Criminal B. C. ; 

**thc ofienco of theft, or aay offence which 
includes theft or the possession of stolen p^o- 
]Mrty, may bo inquired into or tried hy a 
Court within the local limits of whose juris- 
diction such cSenoe was committed or the 
property stole a was possessed by thu thief or 
by any person who received or retained the 
same knowing or having reason to believe it to 
be stolen,” 

Illustration (b) to S. 180 is to this 
effect: 

“A charge of receiving stolon goods may ba 
inquired into or tried either by the Court 
within the local limits of whose jurisdiction 
the goods were stolen, or by any Court within 
the local limits of wht se juitBliction any of 
them were at any time dishonestly received or 
retained.** 

Under S. 177, Criminal P. C, ; 

“Every offence s lall ordinarily be inquired 
into and tried by a Court witnin the h»cii 
limits of whose jurisdiction it was committed.’* 

That section embodies the geneial 
rule of jurisdiction. The following 
Ss. 179 bo 184 lay down the alternative 
jurisdiction conferred on other Courts 
in certain cases. S. 188, Criminal P. C., 
says that: 

“Whoa a Native Indian subject of Her 
Maj»^sty commits an offence at any place with* 
out and beyond the limits of Brinish India, 

he may be iealt with in respect of such offence 
as it it bad been committed at any place 
within British India at which he may he 
found : 

Provided that notwithstanding anything in 
any of the preceding sections of this chapter 
no charge as to any such offence shill be in- 
quired into in British India utiloss the Politi- 
cal Agent, if there is one for the territory in 
« which the offence is alleged to have been com- 
mittod, certifies that, in his opinion, the 
charge ought to bd inquired into in British 
India.** 

In the case of Sessions Judge, Tanjore 
V. Sundara Singh (l), where a dacoity 
was committed in British territory and 
a Indian Biitiph subject waa 

U) [1910] 21M,L. J. 1.0.308331(1910) 

M. W. N. 14A. 


found in possession of the stolen ijjro* 
perty in a Native ^tate and a charge 
under 8. 412, I. P, C., was preferred 
against him, it was held that, though 
under 8. 180, Criminal P.C., the offence 
could be tried at the place where the 
property was retained or where the 
theft or dacoity took place, yet under 
8. 188 of the Code a certificate of the 
Political Agent was necessary if the 
charge was to be tried in British India. 
In Emperor v. Trtbhun (2), where a 
charge had been framed against the 
accused of an offence of criminal breach 
of trust under S. 406, 1. P. C., and a 
complaint had been filed in British 
India on the assumption that the Court 
had jurisdiction under 8. 181, Cl. (2), 
Criminal P. C., it was held that 8, 181,. 
Cl. (2), only applied as between Courts 
orditferenb local areas whose jurisdic- 
tions have been limited under 8. 12» 
Criminal P. C., and to which the Code 
of Criminal Procedure applied, 'and had 
no apj.'lication to an offence committed 
in a Native State, and that the Magis- 
trate could not take cognizance of such 
an otfonco without a certificate irom the 
Political Agent. 

In the case of Assistant Sessions 
Judge, North knot v. liammtvami 
Asari (3), where the accused, •who 
was entrusted with certain jewels^ 
pledged some of them in Bangalore 
contrary to the arrangement that he 
should return the jewels or their price 
at Vellore, it was held that the Vellore 
Court had jurisdiction to try the aoK 
cused for criminal breach of trust or 
misappropriation without a certificate 
under S. The judgment proceeded 

on the ground that the fact that loss of 
the jewels which was the conscxiuenco 
occurred to the complainant at Vellore 
in British India, was sufficient under 
8. 179 to give jurisdiction to the British 
Indian Court to try the offence, and 
that 8. 188, Criminal P. 0., did not con- 
trol the operation of the previous Sb. 179 
to 184. After "the decision in Rama- 
strami AsarVs case (3), the Code has 
been amended and 8. 188, proviso^ 

says that notwithstanding anything in 
any of the preceding sections of this 
chapter lio charge with regard to an 
^2) [ J 9T1 

Cr. L. X«i530. 

(3) [1915] Mad. 779s=!W M. L* J. 235=1 
M.L.W. 302=22 I.O. 991=(19U) M.W.N* 
824. 
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offence commifeted outside British India 
shall be inquired iftto in British India 
without a certificate of the Political 
Agent. The amendment makes it clear 
that the Madras decision is no longer 
good law, and that Ss. 179 to 1B4 can 
have no application where the offence 
is committed outside British India un- 
less a cetificate of the Political Agent 
is obtained under S. 188, Criminal P. C. 
The same view appears to have been 
taken m Emperor v. Narain (4). It 
would, therefore, follow that Ss. 179 to 
184, Criminal P. C., are controlled by 
the provisions of S. 188, Criminal P. C., 
and the alternative jurisdiction con- 
ferred by those sections can be exercised 
on the production of the certificate of 
the Political Agent according to the 
Ispecial provisions of S. IBB, Criminal 
P, C. 

It is urged on behalf of the Crown 
that in the present case there is an 
alternative charge under Ss. 379 and 
411, 1. P C, S. 188 refers to an offence 
committed without and beyond the 
limits of British India. It is conceded 
that the* offence under S. 411 was com- 
mitted beyond the limits of British 
India. The framing of an alternative 
charge in the present case does not 
confer jurisdiction on the Magistrate 
and under the express terms of S. IBB, 
he cannot exercise it without a certifi- 
cate from the Political Agent. We 
think, therefore, that the order of 
acquittal by the lower Court is correct. 

Wo would, therefore, dismiss the 
appeal against the order of acquittal, 
and in the reference made by the 
learned Sessions Judge we would direct 
accused 1 to be acquitted and dis- 
charged. The bail bond of accused 1 is 
cancelled. 

v.s./h.K. Appeal dis missed . 

(4) [Wtyj 41 All. 452i=50 l.a'lGl=17 A.L.J.‘ 
450. 
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(Bombay) 

K. Kemp, J. 

Emperor 

V. . 

Wahiduddin Hamiduddin No. 1 — Op- 
posite Party. y 

Case No. 9, Criminal Ses^irons No. 4 of 
1929, Decided on 26th November 1929. 

(a) Evideiico Act St. 9 and 11— Several 
p ertont charged of contpiracy—Evidence to 


abow previous attociation for criminal pur- 
pbtet with approver it admittible to corro- 
borate approver under S. 9 and/or S« 11 at 
regards hit statement regarding conspiracy. 

Wht3rd teveral persons are charged with com- 
mitting or conspiring to commit a particular 
dacoity and evidenee is tendered to show that 
prior to the dacoity the accused were closely 
aud intimately associating with the approver 
and the object of the association was commis- 
sion of theft and other discreditable icts: 

Held: that as far as the evidence of close 
association with the approv^ir is concerned cor- 
roborating the approver’s statement that a con- 
spiracy existed, it is admissible under 3. 0 and/ 
or S. 11 of the Act. [P 482 C 1] 

(b) Evidence Act, S. 54-^£vidence to 
•how oharacter of persons associating 
with accused and nature of association is 
alto inadmissible. 

There is no substantial difference between 
evidence tending to show the character of the 
accused and evidence tending to show the cha- 
racter of the persons with whom he is aJbged 
to have associated and the nature of the asso- 
ciation. Suoh evidence is therefore inadmia- 
aiblo. ^ [P 482 C 1] 

(c) Evidence Act, S. 14 — Evidence of com- 
mitting theft — Not relevant to show state of 
m nd in committing dacoity. 

Evidence of commissiua of other offences 
such as thefts does not show an intention to 
commit a different kind of offence, such as 
dacoity and is therefore not relevant as show- 
ing the existence of any relevant state of 
mind etc.' [P 4B2 C 1] 

Velinker’^ for the Crown. 

Azad — for Opposite Party. 

Judgment. In the course of the 
evidence for the Crown, a question has 
arisen as to whether the piosecution is 
entitled to prove not only that accused 
2, 3, 4, 5, 6, 7 and 9 were closely and 
intimately associated with the approver 
Haji Sirajuddin but that the object of 
that association during a period of seve- 
ral months prior to the dacoity in ques- 
tion had been the commission of thefts 
and other discreditable acts. The mere 
fact that the evidence adduced would 
tend to show the commission of crimes 
other than that charged does not of 
coutse render it inadmissible, if it is in 
fact otherwise relevant to any issue pro- 
perly before the Court. But having re- 
gard to the jirejudice which must inevit- 
ably bd introduced by such evidence,, 
especially in a jury trial, 1 think the 
Court should be careiul to see that its 
relevancy is clearly made out. The ac- 
cused above referred to are not in this 
case charged with belonging to any gang 
but are charged with committing, or 
conspiring to commit, a particular 
dacoity a transaction entirely uncon* 
nected with any of the aforesaid* thefts* 
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It is, I think, clear, in the first place, 
that, in so far as such eyidence may be 
tendered with a view of showing the 
character of the accused concerned, it 
yrould be irrelevant under S, 54, Evi- 
dence Act, their bad character not being 
in itself a fact in issue. Nor would it, 
to my mind, be relevant in this case 
under S. 14 as showing the existence of 
jany relevant state of mind, etc., inas- 
'much as the tendency to commit thefts 
generally could not fairly be deemed to 
throw any light on the existence of an 
intention to commit, or to engage in a 
conspiracy to commit, this particular 
dacoity, * 

Mr. Velinker has in fact given up this 
contention, but has argued that a con- 
spiracy can in the nature of things ordi- 
narily only be proved by inference, and 
that the evidence he tenders would show 
the closeness of the association alleged 
to have existed, and would therefore be 
relevant under 8. 9, Evidence Act, as 
supporting the inference suggested and ' 
or under S. 11 as making the existence 
of the conspiracy highly probable. As 
far as the evidence of close association 
with the approver is concerned, there 
could, I think, be no objection to the 
'admission of such evidence, for what it 
is worth, in support of the approver’s 
statement that a conspiracy in fact exis- 
ted. But as far as regards the nature 
!and character of the association, I am 
unable to see that there is any substan- 

i jtial difference in the distinction thus 
attempted to be drawn between evi- 
dence tending to show the character of 
the accused himself, and evidence tend- 
jing to show the character of the persons 
jwith whom he is alleged to have asso- 
iciated, and the nature of the association. 
It seems to me that in each case the 
inference is one against which the law 
sets its face. To take what is perhaps 
an extreme case, it would, I think, bo 
highly unreasonable to argue that proof 
of association with the express object 
of committing petty thefts renders 
highly probable the existence of a con- 
spiracy to commit murder; and yet it 
seems to me to be a conclusion that 
would follow from the acceptance of the 
contention here put forward. I, there- 
fore, disallow the evidence tendered on 
this point. 

"Evidenoe disallowed. 


1930 Cr. Cates 482 ' 

(Bomhey) 

E. Kemp, J. 

Emperor 

V. 

Wahiduddin Hamiduddin No, 2 — Op- 
posite Party. 

Case No. 2, Criminal Sessions No. 4 of 
1929, Decided on 26th November 1929. 

(a) Criminal P. C. (1923), S. 162 
Statement made before Bombay police 
officer may be proved at eppltcabllity of 
S. 162 it excluded by Criminel P. C., S. 
( 2 ). 

SoofcioD 1, sub-S. (2) of the Code lays down 
that nothing contained in the Act shall apply 
to the Bombay Police. Therefore 8. 162 .does 
not exclude a statement before a Bombay polioo 
odicer from being proved except in so far as it 
is inadmissible under the Bombay City Police- 
Act, 1902 : [P 483 0 1} 

(b) Bombay City Police Act (1902), S. 63 — 

Terms of S. 63 icfentical with old Criminal 
P. C., S, 162 — Objection to evidence mutt 
therefore fall under S. 63, Bombay City 
Police Act. • 

The terms of S. 63 have remained unaffected 
by amendment of S. 10*2, Criminal P. 0., by 
the amending Act of 1923 acd remain identical 
with the corresponding sjotion of the old Code. 
Therefore any objection to the evidence being 
admissible must fall within the terma*of S. 63, 
Bombay City Police Act. li)0‘2, [P 483 C 1] 

(c) Evidence Act, S. 157 — Written record 
inadmittible Still oral evidenee of state- 
ment before competent police officer, /nay 
be proved. 

Por corroborating a witness, his statement 
before competent police ofiicar at the identi- 
fication parade hold by the police in tho course 
of the investigation may be proved by oral evi- 
dence though the written record of the state- 
ment is not admissible. [P 433 C ll 

Velinker — for the Crown. 

Azad^tor Opposite Party. 

Judgment. — Mr. Velinker tenders, in 
corroboration of the evidence of a cer- 
tain witness for the prosecution, oral 
evidence of what that witness had said 
on the occasion of an identification 
parade held by the police in the course 
of the investigation. The previous 
statement relied on is recorded in 
panchnama written on that occasion in 
the presence of a competent police 
officer. It is objected that evidence, 
whether oral or written, of that state- 
ment is not admissible. The position is 
that a witness may, under S. 167, Evi- 
dence Act, he corroborated -by proof of 
any former $tatement made by him at 
or about thVtime when the faotde- 
p(}sed to took place or before any autho- 
rity legally competent to investigate the 
fact. Here there is no question of the 
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first alternative but the statement ob- 
jected to was cerbatnly made before an 
authority legally competent to nnvesti- 
gate. The power to investigate, how- 
ever, would ordinarily rest ^on the 
powers conferred on the police by Ohap. 
14, Criminal P. 0., and it is argued that 
the terms of S. 16^ of that Code, as am- 
ended in 1923, exclude the evidence now 
tendered. There is no doubt as to the 
effect ^of the amended section, and I 
need only refer in this connexion to the 
case of Emperor v. Vithu Balu (l). This 
does not, however, conclude the present 
case, as the investigation with which I 
am concerned was one conducted by the 
Bombay police. I bad understood that 
the distinction was recognized, but I 
find there is no direct decision on the 
point, S. 1, sub-S. (2), Criminal P. C., 
specifically lays down that nothing con- 
tained in the Act shall apply to the 
ipolice in the town of Bombay, and it 
cannot, therefore, be said that the pro- 
Ivision in S. 162 of the Code excluding 
statements : 

‘'made to a police officer in the course of an in- 
vostigatifin under this chapter*' 

applies to any statement made to a 
Bombay police officer. Such a statement 
rem^ains unaffected except in so far as it 
may bo excluded by anything in the 
City of Bombay Police Act, 1902. The 
objection of the defence must therefore 
ibe based on 8. 63 of that Act, and the 
Iterms of that section have remained un- 
lamended, being still identical with the 
jterms of the corresponding section in the 
jold Code. As such they have been judi- 
iCially interpreted, by ’decisions which it 
;is now too late to question and which 
jaro certainly binding on me, to mean 
that, although the use of the written 
record of the statement of the witness is 
prohibited, the general provisions of the 
Evidence Act as to proof of such 
statement by oral evidence are not over- 
ridden, and the statement can be proved 
by oral evidence and is admissible under 
8. 157 of the Act. I, therefore, allow 
the evidence. 

j.M./b.K. * Evidence admitted. 


J 
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1930 Cr. Cases 483 

(Bombay) 

Mibza and Broomfield, JJ. 

Emperor 

v, 

Babaji Manaji Patil — Accused. 

Criminal Ref. No. 123 of 1929, Deci- 
ded on 23rd January 1930, made by 

8ess. Judge, Belgaum. 

Arms Act, S. 19 {£)— PoitoMion of jam- 
bia is not offence in Bombay Presidency 
under S, 19. 

PossessioQ of a jambia or a kind of 'dagger 
is not an offence under S. 19 unless the prohibi- 
tion contained in S. 15 has been retained by 
some notification of the Local Government. 
The only prohibition retained by tho Bombay 
Government by its notification published at p. 
2093 of tho Bombay Government Gazette is that 
contained in S. 13, and therefore possession of a 
jambia docs nofc constitute an offence in Bom- 
bay Presidency under S. 10 (f). [P 483 C 2] 

P, B. Shinqne — for the Crown. 

Broomfield, J.— This is a reference 
made by the Sessions Judge of Belgaum 
reporting for the orders of this Court a 
case in which one Babaji Manaji Patil 
has been convicted of an offence under 
8. 19 (f), Arms Act and sentenced to a 
day’s simple imprisonment and a fine of 
Rs. 40.^ 

The weapon in respect of which the 
accused was convicted was a jambia, a 
kind of dagger, which the Sub-Inspector 
of Police found in his house when 
searching the house for stolen goods. 
The possession of such a weapon is not 
an offence under the Arms Act unless 
S. 15, which makes the possession of 
arms of any description without a 
license an offence, is applicable bo the| 
District of Belgaum. It is clear from 
Sch 2, Arms Act 1878, as amended up to 
date, that throughout British India, 
with the exception of the Punjab, Bur- 
ma and the Delhi Province, all arms 
except those coming under the general 
classification of firearms are excluded 
from the operation of all prohibitions 
and directions contained in the Act, 
provided that tho Local Government 
may, by notification in the local official 
Gazette, retain all or any of the prohibi- 
tions and directions contained in the 
Act in respect of any arms in the case 
of any class of persons or of any speci- 
fied area. The possession of this wea- 
pon is not, therefore, an offence under* 
S. 19 of the Act unless the prohibi-| 
tion contained in 8. 15 of the Act' 
has been retained by some notifi^l 
cation of the Local Qovetnm^iit. 



484 TomiiiiL V. Emperob (Pat^cBr, JJ W30 


iThe nobiScation of the Bombay 
Government in connexion with Sch. 2 
is published at p. 2093 of the Bombay 
iQovernment Gazette, dated 6fch August 
1925, and from this it appears that the 
ionly prohibition which has been re- 
Itained is that contained in S. 13. We, 
therefore, accept the recommendation of 
the Sessions Judge, set aside the convic- 
tion and sentence and direct the fine, if 
paid, to be refunded. 

Mirza, J.— I agree. 

v.b./r.k. Cojiviction set aside. 

^ 1930 Cr. Cases 484 * 

(Bombay) 

Patkab and Baker, JJ. • 
Popatlal Bhaichand Shah — Applicant. 

V. 

Em peror 

Criminal Bevn. Appln. No. 364 of 1929, 
Decided on 29th November 1929, against 
conviction and sentence passed by First 
Class Magistrate, Bhusaval. 

(a) Railways Act, S. 108 — Pulling com* 
munication cbam to remove overcrowding 
is sufficient cause under S. 108. 

Pulling the com muni edition chain of a rail- 
way compartment to ramoya the overcrowding, 
which it was the duty of the railway adminis- 
tration to prevent under S. 93 is a reasonable 
and suiEoient causa under S. 108 of the Act : 
A. I. H. 192 J Pat. 8, BH on. [P 84 0 2] 

(b) Railways Act, S. 108 — Additional 
reasons for pulling chain not sufficient — 
Accused is not deprived of his defence of 
other sufficient cause. 

The vcousid is not deprived of the defence 
under S. LOb of the Act of sniticient a ’id reasno- 
abli caus 3 merely because th)ro was an addi- 
tional reason for pulling the chain which in 
the opinion o^ tha Migistrate was not eutficiont 
and reason able!. [P 48 i C 1] 

<'(c) Railways Act, S. 121 — Obstruction 
to railway servant in discharge of duties — 
Pulling cnain does not amount to — Railways 
Act, S. 108. 

VVoera a person without sufficient and 
reasonable cause pulls the emergency chiin, 
he rojkdars himsilf liible for prosecution under 
S. 108 only, aid no^ unlir 8. 121 for prjvent- 
ing the running of the train ami thus ohSituct- 
ing or impiding ^ railway servant in the dis- 
charge of his duty ; 43 Bom. 103, Foil. 

[P 185 0 I] 

Ghhagla and Kamdar & Cj. -for Ap- 
plicant. 

P. B. Shingne - for the Crown. 
Patkar, J — lu this case the accused 
was tried on charges under Ss. 108, 109, 
and 121, Railways Act, and convicted 
under Ss. 108 and L21, and sentenced to 
pay a fine of Rs, 25, in default simple 
imprisonment tor one month, for each 
ofieuce. With regard, to bheoiience under 


S. 109, the learned Magistrate foimd 
that it was not sufiioiently proved that 
the aooiised entered the compartment 
after it contained the maximum number 
of passengers, and therefore acquitted 
the accused under S. 258, Criminal P. C. 

With regard to the offence under 
S. 103, Railways Act,.the learned Magis- 
trate, relying on the case in Ishuar Das 
Varshni v. Emperor {i), held that the 
accused pulled the chain for sutlioient 
and reasonable cause for removing the 
overcrowding. The finding of the 
Magistrate is that there were forty-five 
passengers, whereas the utmost capacity 
allowed by law was for thirty passengers. 
Under S. 63, Railways Act, it is the 
duty of the railway administration to 
fix the maximum number of passengers 
for each compartment. S. 93 of the Aot 
provides penalty for neglect of the provi- 
sions of S. 63. S. 102 provides penalty 
on a railway servant compelling . passen- 
gers to enter carriages already full. 
S. 109 lays down the penalty on a pas- 
senger entering a compartment already 
containing the maximum number of 
passengers exhibited thereon undir S. 63. 
Whether the cause is reasonable and 
sufficient would depend on the facts of 
each particular case. In the present case 
the necessity for pulling the ohiin arose 
from the neglect of the railway a<)minis- 
tra&ioQ to observe the provisions ol S. 63. 
We think the accused had reasonable 
and sufficient cause to pull the chain in! 
order to remove the overcrowding, which! 
it was the duty of the railway adminis-i 
tration to prevent under 8. 9 i of the: 
Act. But the learned Magistiate coq-| 
victed the accused on the ground that 
in the written statement of the accused 
be stated that one of the reasons for 
pulling the chain was to obtain the 
names of Eurpean passengers who were 
in the first or second class compartments 
and who came and used abusive lan- 
guage to him. The accused in his state- 
ment stated : 

"'lu this way on account of overcrowding as 
thcr^* wis a havoc iu tbo compartment and in 
order to nduei the overcrowding the railway 
authorities in spite of th^ic bavin been told 
from time to timi did not pay ht*ed. i Ha l uo 
other remedy^ *but to pi ll the chain tbo 
safety of myself and other passeitg^rM an t o rly 
fot as many as was aecesHiry. Two 

Eurapean pass^gers abus^’d me aud came to 
assault me. 1 iss -d the railway autnorities and 
tbc polled to get me taeir oaiUiS. But tu^y Jjd 
0> A. 1. B. Feii Pi6.F^^T Pat. 2fiU. 
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not do go and thig Is also one of tbo raasoas for 
pulling the ohain/* 

If the learned ifagistrate considered 
that one of the reasons for pulling the 
chain, viz., the removal of the over- 
jcrowding, was a sufficient and reasonable 
jcause under S. 108 of the Act, we think 
Ithat the learned Magistrate erred in 
holding that the actused was deprived of 
the defence of sufficient and reasonable 
Icause merely because there was an addi- 
jtioaal •reason for pulling the chain which 
in the opinion of the Magistrate was not 
jsufficient and reasonablt. We think, 
jtherefore, that the conviction under 
,S. 103 must be set aside. 

With regard to the conviction under 
|S. lill, Railways Act, we think that in 
ia case where a person without sufficient 
land roasonablie cause pulls the emer* 
gency chain, he renders himself liable 
for prosecution under S. lOB only, and 
not under S. 12L for preventing the 
runninglof the train and thus obstructing 
or impeding a railway servant in the 
iischarge of his duty. In the case of 
Qirjaskankar Dayashankar v. B. B. & 

C. Z. fiy, Co, (2), Batchelor, J., observes 

(p. 120) : 

**Hi34ding th3 sdctious together, tho f«ir eon- 
clusioii 8 !oma to 013 to that the stopping of 
,the train by th3 wrongful palling of th» com- 
munieation chain is one special kind of ob- 
etructioii, for which thi? logislatura has made 
epeciil provision. It has ord«i<i3(l a pirticular 
punishmont, which is lighter than thit allowed 
for other obstructions prosiimibly because the 
stopping of thij traiu by this mechauical m 'ans 
is not likUy to bo attjnchd with any danger 
to thi) travelling public. This differentiation of 
the consequoiicos or results 8e3m8 to mo 
strongly in favour of the viow that thj spicial 
provisions of iOd are not bj controlled by 
the more general language of the wider 
sections.’* 

It was, therefore, held by Batchelor,!, 
following the maxim qeneralia sped- 
nlibus non deroyant, that the offence 
committed by the plaintitf in that case 
was punishable under 8. 103 and not 
under 8. 12L or 8. 123. Toe facts proved 
in the present case are not sufficient to 
attract the operation of S. 103 of the 
Act. We think therefore, that the ac- 
cused cannot be convicted under 8. 121, 
Railways Act. 

For those reasons we woi\ld set aside 
the convictions and sentences; and order 
the tines, if paid, to be refunded. 

J.M./R.K. Conviction set aside, 

Witno 43 Bom. 103==V5 T "a”7i5^2d 
Bom. L* B, lk6. 


Bmfebob (Mirza, J.) 

^ 1930 Cr. Cases 485 

(Bombay) 

Mirza and B roomfihld, JJ. 

Ganesh Bamchandra Rajwade — Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 415 of 
1929, Decided on 22nd January 1930, 
from decision of 1st Glass Magistrate, 
Ratnagiri. 

:fe Motor Vehicles Act, S. 7 (1)— Expres- 
sion “to ply for hire'* means to exhibit 
vehicle so at to invite public to travel in it. 

Tho expression “to ply for hire** ordinarily 
means to exhibit a v shield in such a way as to 
invite thusa who may desire to do so to hire it 
o{ to travel in it on payment of the usual 
fares, and also to ofier its 'Use on payment to 
any member of tho public, thereby soliciting 
custom. The owner of a bus driving it on a 
private errand cannot therefore be said to have 
been using it as a motor vehicle plying for 
hire : A. I. R. 1928 Mad. 160 and A. I, tt, 1929 
Lah, 422. ReL on. [P 486 C 1] 

S. tt, Parulekar — for Petitioner. 

P. B. Sliingne^ioY the Crown. 

Mirza, J. — This is an application for 
revision of a conviction of the applicant 
under S. 16, Motor Vehicles Act 8 of 
1914. The applicant is the owner of a 
Ford bus which is licensed to ply for 
hire. He holds a general license under 
S. 6, Motor Vehicles Act, which entitles 
him to drive motor cars generally all 
over British India. In respect of the Ford 
bus he has in employment a driver of 
the name Patbare, who holds a license 
in form “B” entitling him to drive the 
bus as a vehicle “lot or plying for hire** 
The applicant also holds a license in 
form “A” under R. 3 (l) of the rules re- 
gulating the use of motor vehicles let or 
plying for hire which entitled him origi- 
nally to let or ply the bus for hire on the 
Racnagiri-Kolhapur Roj.d only. On 28th 
April 1920, tho applicant was proceed- 
ing in tho bus from Ratnagri to Da] oli 
to interview the District Superintendent 
of Police who was encamped at Daiioli 
in order to obtain (i*oa\ him an extension 
of the permit contained in license form 
“A” for the bus to ply for hire through- 
out tho Ratnagiri District. The applicant 
was driving tho bus himself on this oc- 
casion. Ha was accompanied by tho 
drivor Patharo and two of his friends 
Messrs, Mandrekar and Rego who are 
both senior pleaders practisin]^ at Batna- 
giri, Tho aj plmant received no taro 
from any of tho three persons accom- 
panying him in the journey. On thago 
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faots the City Magistrate, First Class, 
Batnagiri. before whom the applicant 
was tried, held that the applicant had 
contravened the provision of E. 7 (1), 
Motor Vehicles Bnles which requires that 
a motor vehicle (meaning a motor vehice 
let or plying for hire) ; 

**shall not, in any circumKtanoes, be driven 
by any person other than a driver, who shall 
carry "with him and produce, whenever required 
by a police officer, a public driver's permit, 
signed by the District Superintendent of Police 
that he is a competent and careful driver, that 
he has a thorough knowledge of the rates for 
hire sauctioued, and that hu is in all respects 
a fit person to bo the driver of a motoi; vehicle 
to be let or plied for hire." 

The learned Govermenfc Pleader con- 
tends that the use of the ^yords "in any 
circumstances” in R. 7 (l) implies that 
once a motor car is licensed for being 
let or for plying for hire it can be driven 
only by a driver possessing a permit in 
form "B” whether as a matter of fact it 
was at the time let or was plying for 
hire or not. 

In Local Fund Overseer, Maijavaram 
V. Palckirisami Thevan, A. Z. B, 1928 
Mad, 166, the Madras Hight Court has 
held that the act of plying for hiie can 
only be done at the place and time that 
the hiring is effected. Similarly, in 
Sardul Singh v. Emperor (l) the Lahore 
High Court has held that the expression 
"to ply for hire” as used in the Punjab 
Motor Vehicles Plying for Hire Rules: 
ordinarily means to exhibit a vehicle in 
such a way as to invite those ^vho may 
desire to do so to hire it or to travel in 
it on payment of the usual fares, and 
■also to offerjts use on payment to any 
member of the public, thereby soliciting 
custom. The Punjab Motor Vehicles 
iRules are similar to .the rules applica- 
ble in the present case. We see no rea- 
son to differ from the rulings of these 
itwo High Courts. It is clear from the 
levidenoe that the applicant was driving 
jthe bus on a private errand and cannot 
be said to have been using it as a motor 
Ivehicle meaning a motor vehicle let or 
iplying for hire. W.e reverse the convic- 
jtion and sentence and order that t^e fine 
if paid, be refunded to the applicant. 
Broomfield^ J.— I agree. 

B.M./u.K. Conviction set aside. 


U) A. 1. E. i929 £«ah. 4220:10 Ijah. 605. 


' Emfbbob (Broomfield, J.) 18^ 

^ 1939 Cr. Cae«e 4B6 

(Bombay) 

Mibza AKD Bboomfield, JJ. 
Oanpat Dattu BasJear — Accused — Ap- 
plicant. 

V. 

jBwtperor— Opposite Party. 

Criminal Revn. Appln. No. 437 of 1929r 
Decided on 10th January 1930, from 
order of First Class Magistrate, Koper- 
gaon. 

^(a) Faclortat Act, S, 2 (3) (a)— tLurhat 
Ghar-*Engine thed separate employing let* 
than twenty perioni — Total porions employed 
on cruihert and" engine shed and boiling 
pant exceeding twenty — Gurhal Ghar is a 
factory. 

A Gurhal Ghar is a factory within tho mean- 
ing of S. 2 (3) (a), Factories Act, even though 
the engine shed is a separate building and less 
than twenty persons are employed therein but 
over twenty persons are employed in the Gur- 
hal Ghar iaolusiVvj of those employed on the 
crushers and those employed in the boiling 
shed, and these latter must be said to b^ em- 
ployed both ‘'on tho premises and vkithin the 
precincts of the Gurhal Ghit:” A. I, R. 1027 
Mad. 345, Ilel, on, [P 437 C 1] 

(b) Factories Act, S. 2 (3) (a) ■— Mechani- 
cal power used only in aid of manufacturing 
process — Persons simultaneously employed 
in premises exceeding twenty — It is a fac- 
tory. 

Even where mechanical power is used only 
in aid of a manufacturing process but over 
tv;enty persons are simultaneously employed 
on the premises or within the precincts, it is 
still a factory within the moaning of S. 2 (3) 
(a). [P 487 0 2] 

P. V. Kane — for Applicant. 

P. B. Shingne — for the Crown. _ 
Broomfield, J, — This is* a revision ap- 
plication against an order of tho First 
Class Magistrate, Koporgaon, convicting 
the applicant under S. 41 (f), Factories 
Act, 12 of 191 L, as amended up to date, 
and sentencing him to pay fine of Bs. 20, 
The applicant is the manager of a 
concern called Gurhal Ghar in which, 
jaggery is manufactured from sugarcanes 
There is an engine in a separate walled 
room and outside it are machines called 
crushers for extraction of juice from 
sugarcane and the juice ie then pumped 
through pipes to a shed in w'hich it ia 
stored in pans for boiling. All these 
buildings are in the same compound 
surrounded « by a fence. Three 
men wer^ employed on the engine,, 
fourteen on the crushers and thirty- 
seven workM^n the shad where the pans 
are. The building has been registered 
under the Factories Act and the prosecu- 
tion arose owing to a complaint from the 
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Assistant Factory Inspector, who on 
visiting the prendfses found that the 
engine was not properly fenced. 

The main contention put forward by 
Mr. Kane who appears for the applicant 
is that this Gurhal Ghar is not a factory 
as defined in the Factories Act, and that 
therefore, S. 18 which relates to the 
fencing of machinery does not apply to 
.it, “Factory" is defined as follows in 
S. 2: . 

,‘(3) “faofiory” meana: 

(a) any promises wherein, or within the pro- 
cinot? of which, on any one day in the year 
not less than twenty persons are simultane* 
ously employed and steam, water or other 
mechanical power or electrical power is used 
in aid of any manufacturing process." 

It is now argued that as only three 
persons were employed on the engine 
and fourteen on the crushers and the re- 
maining thirty-seven in the shed in 
which the pans are, and as the engine 
shed anoL the latter shed are separata 
buildings, there were not^^as many as 
twenty persons simultaneously employed 
on the premises or within the precincts 
within the meaning of this definition. 

The ’^ord “promises" is defined in 
Murray’s Oxford Dictionary as “a house 
or building with its grounds or other ap- 
purtenances." According to the ordi- 
nal*/ Use of this expression whon speak- 
ing of a concern like a factory “pre- 
mises" will include all the buildings of 
the factory together with the compound 
in which they stand. “Precinct" is de- 
fined in the same dictionary as 

"The space enclosed by the walls or other 
boundaries of a particular place or building" 
and 

"more vaguely, the region lying immediately 
around a place, without distinct reference to 
any enclosure, the environs." 

It appears to us to be perfectly clear 
that according to the ordinary use of 
language all these persons, those em- 
ployed on the engine, those employed on 
the crushers and those employed in the 
i boiling shed must be said to be employed 
jboth “on the premises" and “ within the 
jprecincts" thereof, and, if any authority 
!in support of that propiosition be requir- 
|ed, it will be found in the case of i2ama- 
\nadham v. Emperor (1). • 

A further point raised was* that the 
manufacturing process in this case does 
not begin until the juice* reaches the 
pans, and that the oruehing of the sugar 
cane for which the engine is required is 

fl) A. I. R. 1927 Mad. a46=:50 Mad, 831. 
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not part of the manufacturing process. 
It appears to us that there is no sub- 
stance in this contention. It is to be 
noted that tbe purpose for which the] 
persons on the premises are employed is 
not material. All that the definition 
requires is that a number of persons not 
less than twenty shall be simultaneously^ 
employed in the premises or within thej 
precincts, and that mechanical power isj 
used in aid of any manufacturing pro- 
cess. It appears to us to be absurd to 
say that the engine in this case is not 
used in aid of the process of manufac- 
turing the jaggery. 

JB'inally a point was raised that S. 48 
of the Act provides that no prosecution 
under S, 41 shall be instituted except by 
or with the previous sanction of the 
Inspector, which is not shown to have 
been obtained in this case. This point 
was not taken at the trial nor has it 
been raised in the revision application 
made to this Court. Wo cannot be sure 
therefore that wo have all the materials 
before us necessary for the considera- 
tion of this point. But we have been 
referred to a Government Resolution of 
Isb April 1924, by which the Inspectors 
and Assistant Inspectors of Factories 
have been appointed to be Inspectors of 
Factories within the whole of the Bom- 
bay Presidency. The complaint in this 
case was made by an Assistant Inspec- 
tor. There seems to bo no reason there- 
fore to suppose that .there is any subs- 
tance in this point either. 

In our opinion there is no ground for 
this Court to interfere in revision. The 
application is dismissed and the rule 
discharged. 

Mirza, J. — I agree. 

J.M./r.K. Rule discharged. 
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(Bombay) 

Mirza and Broomfield, JJ. 

Shaiimukh Basapa Dhamanji 

V. 

Emperor 

Criminal Bef. No. 132 of 1929, Deci- 
ded on 30th January 1930, made by Sess. 
Judge, Belgaum. 

Criminal P. C., S. 367 •— Language of 
S. 367 it per-emplory and failure to comply 
with it vitiates order. 

The language of S. 367 is peremptory on the 
point that the judgment shall contain point or 
points for determination, the decision thereon, 
and reisons for tbe decision and oonsequentlip* 


Basapa v. Empbrob 
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if ao appallate Court fails to comply with 
tbeso requisitions, th^ irregularity amounts to 
an illegality and vitiates the order: A.IAi> 1926 
Bom. 612, [P 48& C 2, P 48n 0 1] 

ff. B, Gumaste — for Oomplainanfe. 

P. B. Ski igne~^ior Che Crown. 

Broomfield, J —This is a reference 
by the Sessions Judge of Belgaum re- 
eommending that an oi'der passed by 
the District Magistrate of Belgaum, dis- 
missing an appeal, should be set aside 
on the ground that the order is not in 
accordance with S. 367, Criminal P. C. 

It appears that one Shanmukh and 
five other persons have been convicted 
by the Bench Court of Belgaum of 
offences punishable under Ss. 323 and 
426, I. P. C. They appealed and the 
District Magistrate issued notices and 
heard both parties. Having done so he 
passed the following order : 

The lower Court’s order contains a full 
•statement of facts and there is nothing for me 
to describe. The lower Court’s appreciation of 
evidence in the case appears to me to be cor* 
rect. The appellants' pleaders’ arguments 
were not couviucing against the appellant’s 
guilt, 

I do not, therefore, see any reason to inter- 
fere in the lower Court’s judgment. Appeal 
dismissed.” 

It is manifest and is not disputed that 
as the appeal was not summarily dis- 
missed the District Magistrate was re- 
quired to record a judgment, which 
judgment should have satistied the re- 
quirements of S, 307. Numerous autho- 
rities have been quoted by the Sessions 
Judge in support of his view that fail- 
ure to comply with these requirements 
is a material irregularity which vitiates 
the decision. The learned Government 
Pleader, who has opposed the lelerence, 
has attempted to distinguish these cases 
on the ground that the District Magi- 
strate before passing his order made 
notes of the arguments of pleaders. Me 
suggests that the points for determina* 
tion in the case can be gathered from 
these notes ot the arguments and that 
they may fairly be read together with 
the Older as constituting when com- 
bined a proper judgment. We are un- 
able to agree with this view. We have 
read the notes of the arguments and it 
appeals to us that the District Magi- 
etrate has merely jotted down a few 
rough and disconnected no es of certain 
points which were pressed before him. 
It cannot be said, that these notes con- 
tain even the points for determination 
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in the case, much less the reasons tor 
the decision arrived at by the District 
Magistrate. Our attention has been 
drawn to one case: Emperor v. Patil- 
buva (1), in which it was held that an 
irregularity in the mode ot drawing up 
a judgment, that is to say, the parti- 
cular irregularity which was noticed in 
that case, might be cured by S. 537. 
The whole of the judgment which was 
then under consideration does not ap- 
pear to be contained in the report, but 
from those passages which have been 
quoted it would appear that it went 
much further to satisfy the require- 
ments of S. 367, Criminal P. C., than 
the order with which we are concerned 
in the present case. We tbink it de- 
sirable to point out that the head-note 
in this case is misleading. The head- 
note is : 

” Section 637, Criminal P. C., covers any 
irresularity in the mode in which a Magistrate 
has drawn up a judgment. ” ‘ 

It is quite clear, however, that there 
is no such finding. Fawcett, J., who 
delivered the judgment of the Court, 
merely held that the case be|ore the 
Court was one in which there was some 
irregularity in the way in which the 
Magistrate had drawn up his judgment, 
and that the irregularity there present 
could legitimately be brought within 
the provisions of S. 637. In the pre- 
sent case the irregularity appears to us 
to be of a more serious nature. We 
think also that the referring letter of 
the Sessions Judge ought to weigh 
with us in the matter. Ho has stated 
in his letter that if, upon a perusal of 
the lower Court’s judgment, he had 
been fully satisfied that no failure of 
justice had in fact occurred, he might 
not have troubled the High Court with 
this reference. In the circumstances 
we cannot say that the irregularity 
complained of in the present case is a 
mere technicality. We think we have 
no alternative but to set aside the order 
of the District Magistrate under refor- 
en'/O and to direct that the appeal be 
reheard and judgmeat recorded in ac- 
cordance with law. 

Vlirsi, Jf -1 agree. The language of 
S. 36 f, Cruninal P, C., is peremptory on 
the point that the judgment : 

” s latl contaiaeihe point or paints for deter* 
mifi %tiou, tb? decision thereon an 1 the reaeoaei 
fur the fieo tsion t” 

tl) 1V86 Bom. ftlSin 28 Bom. ti.B. 1099. 
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The order with which we are here 
eonoerned fails to« comply with these 
requisitioDs. The irregularity amountSt 
in my opinion, to an illegality and viti- 
:ates the order. 

v.b./b.k. Order set aside. 

1930 Cr. Cates 489 

(Boml>ay) 

Mirza and Broomfield, JJ. 

Sherif —Applicant. 

• V. 

Emperor 

Orioainal Revn. Appln. No. 433 of 
1929, Decided on 17th January 1930 
against decision of Presy. Magistrate, 
Second Court, Bombay. 

^ (a) Transfer of Property Act, S. 105— 
Lease and license distinguished'— Ecclutive 
possession main characteristic of lease — 
Agreement giving mere use to occupier res- 
training possession in owner is a license ~ 
Easements Act, S. 52. 

The m^ia test for deciding whether a parson 
is a of a property or a lessee is that 

of exclusive possession. the effect of the 
agree meat is to give exclusive pcssi^ssion to 
the bolder, though subject to cert ilu res ;rva- 
tio'is then ic is a leasi; if the agreetueiiD is 
oieroly for the use of the property m a certain 
way aude on cjctain ter^ns whih 'it reiniins 
in tihu possession aul control of the owner it is 
a liceiiB) : Glenwood humher Co., v. Phillips, 
(I'JOi) A. C. 40); A. L R. lJ:iJ Bom. 2iS, HeL 
on. [IM»0 0 2] 

(b) »Deed — Construction — Lea«e or license 
— Holder to be tn exclusive possession -Du- 
ration not specified -Prtvision for month's 
notice — Agreement is lease not license. 

Wuerj it IB clear fruin the toruis of the 
agrueijunt that the holder is put in oxctusiva 
possession of curt tin premises althougn the 
time for which trie prop?rGy was to romain 
with him is not expressly specified but there 
is a provision tnat lio ucad uot give vacant 
pos3t.B8ioa without one month's notice, this 
provision implies that the exclusive possession 
of thj hoidor is to bo tor one month at leist 
and thj effect ut the agreement is a leasj in 
favour of the holder. [P i] 

(c) Bombay City Muncipal Act, S. 231 — 
Rent farmer is deemed to be owner. 

A person who is a "rent farmer” in respect of 
certain property is deemed to be the owner 
thereof within the meaning of S. 23L : A. 1. LI. 
l‘J28 Bom. 527, Foil. [P 4'Jl J Ij 

Y. V. Bkaadarkar — for Applicant. 

Engineer and Crawford, Baylcy & Go. 
— for the Crown. 

Mirza, J. — The applicant applies for 
revision of his conviction and sontonce 
on a charge under S. 231, B&ipbay City 
Municipal Act. 

The Bombay Municipal!^' acquired in 
1924 certain premises at Bapty Road for 
a public purpose which was the esten- 
sioD of the Municipal workshops. At 


the date of the acquisition 16 persons in» 
eluding the applicant were in occupa- 
tion of the premises as tenants from the 
original owner and were using the pre- 
mises as bullock and buffaloe stables. 
The municipality did not proceed with 
the demolition of the stables but allowed 
the occupants to continue on the premi- 
ses by leave and license. Later the 
municipality experienced a diflSculty in 
collecting compensation from the occu- 
pants and on lOth March 1925, entered 
into an agreement with the applicant 
whereby the applicant was to pay to* 
the mTinicjpality a monthly sum of 
Rs, 180 as compensation for the use and 
oScupition by him as licensee of the said 
premises. During the continuance of 
the agreement, the licensee was to be 
at liberty to continue the occupancy of 
the remaining 15 occupants of the pre- 
mises as licensee, t ) recover from them 
ttie amounts tliey had agreed to pay for 
their occupancy of the premises as 
licensees, and in case any of ttiem vaca- 
ted the promises to substitute for him 
any other occupant but on condition 
that such new occupant was to occupy 
the premises only as licensee and would 
vacate the same on being given 48 hours’ 
notice. The agreement farther provi- 
ded that the applicant w^as to give 
vacant possession of the premises to the 
muncipality on being given one month’s 
notice. 

It appears that the applicant is the 
owner of all tlie buffaloes that are 
now on the premises and is using one of 
the stalls on the premises as a place for 
garaging lis motor car. On 2nd May 
1929, the Municifial Commissioner on 
behalf of the municipality served a re- 
quisition on the applicant requiring him 
under S. 231, Bombay City Municipal 
Act, to drain the motor garage into the 
existing drain with all the necessary 
appliances and fittings. The requisition 
is dated 24th April 1929 The applicant 
having failed to comply with the requi- 
sition the present prosecution waa 
launched against him. 

In his statement before the learned 
Presidency Magistrate, Second Court,, 
the applicant stated that he was a ten- 
ant of the Municipal Commissioner but 
was not a rent farmer. He admitted 
that in part of the stable he had kept 
buffaloes and that there was a garage- 
where he had kept in his motor car. He* 
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further adiuitbed that all the buffaloes 
in the stable belonged to him. 

It has been urged before us by Mr. 
Bhandarkar on behalf of the applicant 
that the applicant is not an owner or 
occupier of the premises within the 
meaning of S. 231, Bombay City Munici- 
pal Act. In view of the applicant's 
statement before the Magistrate it is 
not open to Mr. Bhandarkar in our opi- 
nion to contend that the applicant is 
not the occupier of the motor garage in 
respect of which the requisition has 
been made. Mr. Bhandarkar has fur- 
ther contended that the requisitioh made 
by the municipality is in respect of the 
premises which are alleged to be in tHe 
applicant's occupation as a rent farmer 
and the applicant is not a rent farmer un- 
der the terms of the agreement but only a 
licensee. The terms of the agreement 
no doubt do not use the terms lease, 
demise, or rent. But to constitute a 
lease it is not essential that such terms 
should be used. ^ 

A lease is defined in S. 105, T. P. Act, 

fts: 

. a transfer of a right to enjoy such 
property, made lor a certain time, express or 
implied, or in perpetuity, in consideration of a 
price paid or promised, or of money, ... to be 
rendered periodically or on specified occasions 
to the transferrer by the transferee, who accepts 
the transfer on such terms. 

The transferrer is called the lessor, the trans- 
feree IS called the lessee, the price is .called, the 
premium, and the money, share, service or 
other thing to be so rendered is called the rent.” 

It is' clear from the terms of the agree- 
^ment^that the applicant was put in ex- 
clusive possession of the premises al- 
though the time for which the property 
was to remain in the applicant's posses- 
sion is not expressly specified. But there 
is a provision that he need not give 
vacant possession without a month's 
notice. That provision, 'in our opinion, 
implies that the exclusive possession or 
^enjoyment of the property which the 
applicant was to have under the agree- 
ment was to be at least for a period of 
pne month. Further, there is a provision 
in the agreement that a sum of Bs. 180 
was to be paid every month in respect of 
the use and occupation of the premises 
by the applicant. The consideration 
here set out would, in our opinion, be the 
money rendered periodically within the 
terms of the definition in B. 105, T. P. 
Act. 

In order to determine whether the 


relation subsisting between the munioi- 
pality and the applicant is that of lessor 
and lessee as contended by thj munici- 
pality or of licensor and licensee as con- 
tended by the applicant, regard must be 
had to the substance of the agreement 
subsisting between them. The test to 
be followed in such c^ses is laid down 
Halsbury in the article on '^landlord and 
tenant" in Vol. 18 of the Laws of 
England, p. 337, para. 770, as follows: 

*'it> is ossential to the oreatlon of a fteaanoy 
of a corporeal hereditament that the tenant 
should have the right to the exclusive possee - 
sion of the premises. A grant under which the 
grantee takes only the right to use the premises 
without exclusive possession •operates as a 
license, and not as a lease. In deciding who- 1 
ther a grant amounts to a lease, or is only a| 
license, regard must be had to the substanoei 
of the agreement. If the effect of the instru-, 
ment is to give the holder the exclusive right of* 
occupation of the land, though subject to oer* 
tain reservations, or to a restriction of the pur- 
poses forwhich it may be 'Used, it 'is a lease: 
if the contract is merely for the use of the pro- 
perty in a C3rtain way and on ^certain terms, 
while it remains in the possession and control 
of the owqer, it is a license. To give exclusive 
possession there need not be express words to 
that effect; it is sufficient if the nature of the 
acts to bo done by the grantee roquirer that he 
should have exclusive possession.” . 

The same 'priiicipld is illustrated by 
the case of Qlenwood Lumber Co, v. Phil, 
lips (1). At p. 408 Lord Davey in. his 
judgment observes: 

If the effect of the instrument is to give the 
holder an exclusive right of occupation of the 
land, though subject to certain reservations or 
to a restriction of the purposes for which it 
may used, it is in law a demise of the land 
itself.” 

In the case of Indian Hotels Co, v. 
Phiroz (2). Fawcett, J,, in his judgment 
at p. 89 in comparing the definition of a 
lease under S. 105, T. F. Act, and a 
license under S. 52, Easements Act, ob- 
serves: 

*'Having regarl to these definitions, there is 
no substantial difference between the Indian 
and the English Law on the subjeot. The words 
“right to enjoy” in S. 105, T^ P. Act, when 
read with the rights of the lessee laid down in 
S. 109, of the same Act, clearly show that 
there should also be a right to exclusive posses- 
sion to constitute a lease under the Transfer' 
of Property Act. Therefore, I take it that thel 
test of exclusive possession is the main one to! 
be applied in deciding this case.” t 

The agreement dated 10th March 1925 
amounts, in our opinion, to a lease. The 
money paid nnder the agreement is rent. 
If theapplio^t is the sole tenant of 

(1) ti904] A.O. 405=7« LTITP. O; 63=20 
T. L. B. 681=90 ti. T. 7*1, 

(3) k. 1. R. 1933 Bom. 338. 
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these premises be would be the occu- 
pier within the me%aing of S. 231 and 
therefore liable to comply with the re- 
quisition. If he has allowed other per- 
sons to occupy parts of the premises and 
recovers money or any other considera- 
tion from them in respect of such occu- 
pancy whether it be called rent or com- 
pensation for use* and occupation, he 
would be a rent farmer. The agreement 
mentions in one of its preambles that 
the municipality has agreed to farm 
the premises to the applicant. That 
also indicates that the intention of the 
agreement was for the applicant to be 
the rent farmer in respect of these pre- 
mises in relation to the then occupants 
|Of the premises. If the applicant is to 
be held to be the rent farmer in respect 
|of these premises he would be deemed 
to bo the “owner” according to the rol- 
ling in Emj)cror v. Aziz Oaffoor (3). 

The conviction, in our opinion, is cor- 
rect. The application is dismissed and 
the rule discharged, 

Broomfield, J. — I agree arid have 
nothing to add. 

j.m./fKk. Application dismissed^ 


1930 Cr. Cases 491 (1) 

(Bombay) 

Mibza and Broomfield, JJ, 
Emperor 

v. 

Gaiipat Krishnaji Parit — Accused. 

Criminal Ref. No. 116 of 1929, Deci- 
ded on 23rd January 1930, made by Dist. 

Magistrate, Kolaba. 

ii‘ Penal Code, S. STS'— Creditor removing 
property of debtor for coercing him to pay 
— Creditor commits offence under S. 378. 

A creditor by taking any moveable proparty 
of the debtor from the debtor’s possession with- 
out his consent with the intention of coercing 
him to pay his debt commits the offence of 
theft as defined in S. 378: 18 All, 88 and 22 
Cal. 1017 (P.B.l Foil. [P 491 C 2] 

P. N. Shiiigne—ior the Crown. 

M. F. Bhat — tor Accused. 

Broomfield, J. — This is a reference 
made by the District Magistrate, Kolaba, 
in a case in which one Ganpat Krishnaji 
has been convicted of an offence under 
S. 379, 1. P. 0., and has been bpund over 
for six months under S. 662, Criminal 
P. C. 

The facts are that the Complainant 
owed a small sum of money to the ac- 
cused, and the accused, in order to put 


pressure on him to pay the debt, drove 
off two bullocks belonging to the com- 
plainant, which were grazing, and tied 
them up in the verandah of his house. 
The accused pleaded guilty, but the 
District Magistrate is of opinion that 
on the facts found the conviction of the 
offence of theft is illegal, and be recom- 
mends that it should be quashed. In 
our opinion the District Magistrate is 
mistaken in his view of the law. It has 
been held in Queen-Empress v. Aga 
Muhammad Yusuf (l) and in Queen- 
Empress V, Sri Churn Chungi (2), the’ 
latter af Full Bench ruling, that 

•* A creditor by taking any moveable property 
of*his debtor from the debtor’s possession 
without his consent with the intention of coer- 
cing him to pay his debt commits the offencel 
of theft as defined in S. 378, Penal Code.*' I 

The opinion of the trial Magistrate, 
therefore, that though -the accused wasj 
guilty of what he calls a technical: 
offence of theft he had no dishonest; 
intention is not correct. We see no rea- 
son why we should differ from the state-' 
ment of the law in the cases referred to.’ 

The conviction is correct and as the’ 
accused' has been dealt with under S. 
562 we see no reason to interfere. The 
papers should be returned to * the Dis- 
trict Magistrate. 

Mirza, J. — I agree. 

V.B./r,K. Conviction upheld. 

(1) [1895J 18 All. 88=(1895) A. W. N. 233. 

(2) [1895] 22 Cal. 1017 (F.B.). 
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(Lahore) 

Addison, J. 

Ourdas and others — Petitioners, 

V. 

Narain Das — Complainant — Bespon- 
dent. 

Criminal Bevn, Petn. No. 1504 of 1929, 
Decided on 14th February 1930, against 
order of Sess. Judge, Attock, D/- 11th 
May 1929. 

Criminal P. C., Si. 145, 146— Where peti- 
tioner under S. 145 is not proved to be in^. 
postesaion of house within next two months 
before preliminary order, action under S. 
145 (6) cannot be taken — Opposite Party 
admittedly in possession at date of order — 
S. 146 is inapplicable. 

N applied under S. 145 for an order restoring 
him to possession of a house from which he had 
been dispossessed by O, five days before the date 
of the petition, G replied that he had been in pos* 
session of the house -for many years apd that 
there was no such dispute as was likely to bring 
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abdul ft/bteioh o! peace. The Magistrate hold- 
ing that the evidence of either pirty was an- 
truatworthy hel l that it was impossible to de- 
cide oe tin evidence ^bethec any or which ot 
the parties was at the date of his preliminary 
order in pessesaion of the house. Ho, however, 
took. action Unier S. U6. 

Ile^d ; that tho portion of the order of the 
Migisbrfcte where he stated that it wis impossi- 
ble to decidj which pirty was in possession on 
the date of the preliminary order was wrong as 
admittedly O had bjen in possession since at 
least Ave days before the application by N. 
Tuere was no nocjssioy to decide as to who was 
in possjssio.i on tho dato of his order. 

[P m C 2] 

HrZif /ttr/fttfr; that it could have bean corn- 
patent for tho Mvgistrtta to take actio A un ler 
S. 1415* h»*‘<l none of tha parties been in possis- 
sion at tlu dvte of the preliminary order if jt 
coall not be decided as to which of them was 
in pjS33ssioa at that date* Bat as G was in 
possisstoti then S. 146 did not apply. The 
Magistrate could have .also restored possession 
un ler S. L4o (6) to N if he could have hold 
that he was in possession withiu two months 
next before the date of the preliminary order. 

[P 4 )2 C 2] 

Bhob'i'ani Si.igh Pari — for Petitioners. 

Etftka L Dagai for Respondent. 

Judgment. —One Naiain Das applied 
under S. 145, Crioiinal P. C., for an 
order restoring fiim to poagession of a 
bouse as he had been dispossess d by 
Gurdas and some others five days before 
the date of his petition. The respondents 
replied that they had been in possession 
of the house for many years and that 
there was no such dispute as likely to 
bring about a breach of the peace, parti- 
cularly as the respondents had already 
been bound diwn under S. 107, Criminal 
P. C. at the insranoe of the petitioners. 
Tne Magistrate First Class held that the 
evidence of both parties was equally in- 
terested and untrustworthy and that he 
WiS not prepared to accept the evidence 
of either side. He therefore held that 
it was impossible to decide on this evi- 
dence whether any and which of the 
parties was at the date of his prelimi- 
nary order in possession of the house. 
He was unable to hold that the peti- 
tioner had been dispossessed forcibly and 
.wrongfully within two months before 
the date of his order. He, however, 
considered it proper to take action under 
8. 14G, Criminal P, C., and ordered the 
attachment of the property until a com- 
petent Court determined the rights of 
the parties thereto or the person entitled 
to possession thereof. Against this 
order both sides' have put in revision 
petitions this Court. 


That portion of the order of the Magis* 
trate, First Class, is clearly wrong where] 
he states that be is not prepared on the 
basis of the oral and cootradiotory evi* 
denoe to decide whether any and whiob 
of the parties was at the date of his pre 
liminary order in possession of the house 
Admittedly the respondents have been 
in possession of the house since at least 
five days bsfore the petitioner presented 
his application. The respondents con- 
tinued in possession and they were in 
possession at the date of the Magistrate s 
preliminary order. There was, tnere- 
fore, no necessity to decide who was in 
possession on the date of the Magistrate's] 
preliminary order for that was admitted. 
Whit the Magistrate meant to find was 
that he could not say on the evidence 
who was in possession within two 
months next before the date of his pre- 
liminary order. 

In these circumstances it is obviousl 
that S. 146 does not apply. Had none| 
of the parties been in possession at the 
date of the Magistrate’s preliminary 
order, or if it could not be decided as to 
which ot them was in possession at that 
date, it would have been oompotont for 
the Magistrate to take action unvler S. 
116. But as the respondents were in 
possession then, that section did notj 
apply. Of course, if the Magistratoj 
could have held that the petitioner was, 
in possession within two months next 
before the date of his preliminary order,' 
under 8. 115 (6) he could have restored! 
the possession to the petitioner. As he 
was unable to come to this finding and 
as the respondents were in possession 
on the date of his preliminary order the 
matter enled there, 

I, therefore, dismiss Criminal Revision 
No 1845 of 1929, presented by the peti- 
tioner and, accepting Criminal Revision 
No. 1504 of 1929 presented by the res- 
pondents, I set aside the Magistrate's 
order of attachment. The respondents 
must remain in possession until dispos- 
sessed in due course of law. 

b.m./r,k. Order aocordingly. 
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(Mitdraa) 

Beasley, C. J., and 
Pandalai J. 

(Shroff) Veerappa .mA others — Ac- 
cused — Petifcxoners. 

V. 

Emperor — Opposite Party. 

Criminal Sevn. bases Nos. 336and337 
of 1929 and Criminal Bevn. Petns. Nos. 
303 and 304 of 1929, Decided on 17tb 
October 1929, from orders of Sess. 
Judge, Kurnool, D/- 25th March 1929, 
in Criminal Bevn. Petns. Nos. 1 and 2 
of 1929. 

(a) Madras Local Boards Act (1920), 

S. 166 (1) — S. 166 (1) is intended to make 
persons who use road of District Local 
Board to pa> for that privilege. 

Section 166 (L) is intended to make persons 
who use the road oC a District Board for mak- 
ing money by using motor vehicles upon it pay 
for that privilege. The first part- is intended to 
makt^ .persons who ply a motor vehicle for hire 
within the limits of the District Board pay 
for it by* taking out a license, and 'the latter 
part of it is intended to make persons who 
pick up passengers at separate fares outside 
the area of the District Board and who carry 
those passengers over a road of the District 
Board ajso take out a license : A. I. R. 1928 
Mad. 106, Dist. [P 494 C 2] 

(b) Madras Local Boards Act (1920;, 
S. 166 (1)*- Meaning of ** separate fares’* 
explained. 

What is meant by separate fares ’* is 
individual fares as distinguished from a fixed 
amount for the whole vehicle. [P 494 C i'] 

(c) Interprctatien of Statutes — Words 
clearly expressing intention of legislature — 
Definition from English cases should not 
be accepted. 

Where a Court is dealing with the words 
of a section which clearly express the inten- 
tion of the legislature, no definitions of the 
same words should be accepted from English 
cases. [P 494 C 2] 

L. C. Veeraraghava Iyer — for Peti- 
tioners. 

Public Prosecutor — for the Crown, 

Order. — The Assistant Engineer, 
Kurnool, under the authority of the 
President, District Board, Kurnool, 
filed a complaint against the owner and 
driver respectively of Bus No. K. V, 62 
alleging that they had committed an 
oSenoe by using that bus on 14th Octo- 
ber .1928 for carrying passangers at 
separate fares on the Cbittoor — Kurnool 
road without the Distrii^t Board’s 
license, an offence coming within the 
purview of S. 166 (l), Madras Local 
Boards Act of 1920 and punishable 
under S. 207 of that Act. The com- 
plaint was presented to the Stationary 
1930 Cr. C. 626/4 & 63a/4 
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Sub-Magistrate, Kurnool. He recorded 
the complainant’s sworn statement and, 
bolding that the act complained of was 
not “ plying a bus for hire ” and that 
the contracts with the passengers 
been entered into within the limits of 
the Kurnool Municipality and hot with- 
in the limits of the juri^iction of the 
District Board, decided that upon the 
allegations made, there had been no 
contravention of S. 166 (1), Local Boards 
Act. He therefore dismissed the com- 
plaint. A petition for revision was 
presented to the Sessions Court, Eur- 
nool Division by the complainant against 
that order and the Sessions Judge set 
^side the order of the Sub-Magistrate and 
directed the District Magistrate to take 
the complaint on the file and make such 
further enquiry into it as was necessary 
under the law. Against that order the 
petitioners have presented this crimi- 
nal revision petition. 

According to the sworn statement of 
the Local Fund Assistant Engineer, on 
the date in question the bus was carry- 
ing passengers at '' separate fares ” 
from Kurnool to Nandyal and the owner 
of the bus had not obtained the license 
from the District Board required by 
S. 166 (1), Madras Local Boards Act. 
The facts seem to be that the pas- 
sengers were picked up within the 
municipal limits of Kurnool and carried 
in the bus to Nandyal going over, in the 
course of the journey, one of the roads 
belonging to the District Board of Kur- 
nool. For the purposes of the argu- 
ment before us and in the* Court below 
it was not suggested that any pas- 
sengers were picked up by the peti- 
tioners at any place within the limits 
of the District Board. 

The short point for consideration by 
us is whether this motor bus under the 
circumstances must obtain a license 
from the District Board of Kurnool. 
S. 166 (l), Madras Local Boards Act is 
as follows : 

No person shall, on any public road in •a 
district, ply any motor vehicla for hire or use 
any such vehicle for carrying paseengere or 
goods at separate fares or rates on such ^d, 
except on a license obtained from the Presi* 
dent of the District Board. 

The Stationary Sub.Magi8trate held 
that the second part of Cl. U), 8. 166 
namely, " use any such vehicle for 
carrying passengers or goods” attst 
have the same interpretation placed 
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upon it as that applicable to the first 
part, namely, ^ plying for hire,” and 
that, as there had been no plying for 
hire within the limits of the District 
Board’s area, no license was necessary 
and no offence had been committed. 
Before the learned Sessions Judge the 
petitioners relied on a decision reported 
in Local Fund Overseer^ Mayavaram v. 
Pakkiristvami Thevan (1). In that case 
Madhavan Nair and Curgenven, JJ. 
held that a person who lets out his car 
for hire within a municipality need not 
obtain a license from a District Board, 
if the car travels beyond the municipal 
limits and traverses any of the District 
Board roads and that the “ plying of ‘a 
motor vehicle for hire ” means the act 
of waiting for or soliciting custom, and 
therefore, so soon as any person has 
hired it, the act of plying for hire is 
complete and that it cannot be said that 
a« vehicle plies for hire on a public road 
merely because it is made use of a 
hired vehicle on that road and that a 
vehicle cannot be said to ply for hire 
on a road unless the actual hiring takes 
place on that road. The facts *are set 
out on p. 215 as follows : 

“ The case was tried as a summons case and 
he was asked to show cause why he should 
not be convicted upon a complaint that he 
had plied his motor car for hire from Maya- 
varam to Tranquebar on the 27th, 28th and 
29th March 1925 without obtaining a license. " 

Although, however, the terms of the 
complaint were not supported by the 
prosecution evidence, a defence witness 
was examined who deposed that the 
accused was in the habit of letting out 
liis car *for hire to vakils, mirasdars 
and others wishing to engage a car for 
a trip from Mayavaram. It may be 
taken, therefore, that the accused in 
this case admitted hiring out his car 
for journeys from Mayavaram. In the 
other case (C. C. 200) the question put 
to the accused was in similar terms and 
the evidence was in consonance with 
it, In both the cases only the first 
portion of S. 166 (1) would apply, be- 
cause admittedly there is no proof that 
the vehicles were used for carrying 
passengers or goods at separate fares or 
rates. The statement of the facts, in 
our view, makes this clearly distingui- 
shable from that because according to 
the sworn statement of the Local Fund 
Assis tant Engineer the passengers in 
U) A. I. R. 192TMad. 166si5l“Madr527.~”' 


this case were carried at separate feC^es 
w hereas in Local F^nd Overseer, Mayor- 
varam v. Pakkiristvami Thevan (1) the 
whole bus had been engaged for the 
trip from Mayavaram. Therefore the 
only thing that that Bench bad to 
consider was the first part of S. .166 (1) 
and not the latter part of it and the 
argument on behalf of the Board in that 
case was that a vehicle plies for hire 
on a public road if it is made use of as 
a hired vehicle on that road, so that it 
is not ta necessary condition that the 
actual hiring should take place upon 
that road. That argument, however, 
did not find favour with that Bench 
and we think quite rightly. We are in 
entire agreement with the decision in 
that case. But here the facts are dif- 
ferent. Before us on b6|ialf of the peti- 
tioners it is argued that the latter words 
of Cl. (1) of the section namely, “ use 
any such vehicle for carrying passengers 
at separate fares ” on a District Board 
road mean plying for hire on the Dis- 
trict Board road. If this is so, then the 
latter part of the clause -is redundant. 
We cannot accept tliat argument. Wo 
think that that section is intended to 
make persons who use the road of a Dis- 
trict Board for making money by using 
motor vehicles upon it pay for that 
privilege. The first part is intended to 
make persons w^ho ply a motor vehicle 
for hire within the limits of the Dis- 
trict Board pay for it by taking out a 
license and the latter part of it is, in‘ 
our view’ intended to make persons who 
pick up passengers at separate fares, 
outside the area of the District Board 
and w’ho carry those passengers over a 
road of the District Board also take 
out a license. What is meant by “ sepa- 
rate fares ” is individual fares as dis-| 
tinguished from a fixed amount for thej 
whole vehicle and it was as w^e read 
the facts in the Local Fund Overseer, 
Mayavaram v. Pakkiriswami Thevan 
(1) the latter case that was there being 
considered. 

We are referred to several English 
cases but except where the definitions 
are given of what is “ plying for 
hire ’* they do not assist us because we 
are here dealing with the words of a 
section whicl^ in our view* clearly ex- 
press the intention of the legislature, 
tinder these circumstances, we are 
satisfied that the order of the Sessions 
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Judge was quite proper and we agree 
with the reasons has given for that 
order. This criminal revision case is, 
therefore dismissed. For the reasons 
given above, criminal revision case 337 
of 1929 is also dismissed, 

p,R,S./v.S. Petition dismissed. 

1930 Cr. Cases 49S 

(Madras) 

Wallace. J. 

Nogt Reddy — Accused — Pe t i t i o n er . 

v. 

i/wp^ror—Opposite Party. 

Criminal Bevn. No. 946 of 1928, and 
Criminal B^vn. Petn. No. 683 of 1928, 
Decided on 26th April 1929, from judg- 
ment of Sees. Judge, Kurnool, in Crimi- 
nal Appeal No. 12 of 1928. 

(a) Criminal Trial — Judgment ^vitiated by 
confusion and wrong notion about facts 
cannot be upheld — Criminal P. C. S. 439. 

A judgn|ent in a criminal appeal, which is 
vitiated by a confusion of ideas, by a wrong 
view of facta and by a too cursory dismissal 
of the defence evidence, cannot ^ upheld in 
revision. "■[P495 0 2] 

(b) Criminal P. C., S, 202— Person making 
enquiry under S. 202 can import his per* 
tonal knowledge. 

There is 'nothing which prohibits a person 
to whom a complaint is sent for enquiry under 
S. 202 from importing his own personal know* 
ledge»i>nto it or examining witnesses whom he 
knows to hi able to throw light on the matter : 
A, L It 1027 Mad. 19, Hef. [P 49G C 2] 

V, Srinivasa lyangar and B, 
Somayija — for Petitioner. 

N, S. Mani for Public Prosecutot — 
for the Crown. 

Order .— This is a petition against 
the conviction of the petitioner for 
criminal misappropriation. It was 
charged and found against the peti- 
tioner that he in his capacity as Village 
Munsiff misappropriated for himself a 
sum of Bs. 10 collected by him from 
the complainant in the case. The con- 
viction was confirmed on appeal and 
the petitioner asks me to interfere in 
revision. 

It is necessary to go shortly into the 
facts alleged. The petitioner admits 
having passed to the complainant a 
receipt for Bs. 10, Ex. A-1, on 12th 
January 1928. That receipt iaon a sheet 
of paper and appears between two other 
receipts. Ex. A, for Bs. 10 dated 3rd 
January 1928, and Ex. A-S, for Rs. 20 
on 5th February 1928. Exs. A-1 and 
A-2 are on a piece of paper which has 
been passed to the sheet on which A 


appears. The complainant’s case was 
that ha paid all three sums. It is ad- 
mitted by the petitioner that no credit 
hAs been given in his accounts to the 
complainant for the payment on 12th 
January 1928. His explanation is that 
no payment was made on that date, bu,t 
that he made the entry as the com- 
plainant said to him that he had lost 
the former sheet with the receipt given 
on 3rd January 1928, and so be has 
given a duplicate. In explanation of 
the difference of date the petitioner’s 
case w%s that as the complainant did 
not remember the date he himself only 
ir^erted the year and the month and 
that the figure 12 is not his. The com- 
plainant examined in the witness box 
stated that the payment of Bs. 10 on 
12th January 1928, was entered on the 
same sheet as the receipt Ex. A, and 
that a new sheet was begun with the 
receipt Ex. 42 on 5th February 1928. 
That is quite obviously not correct. On 
the other hand, the petitioner has not 
explained how if the sheet containing 
A was not with him when he entered 
A-1, h^ entered the word “ditto” in 
Cols. 2 and 4, and why the entry A-1 
is not stated therein to be a duplicate 
receipt. I do not further go into these 
points as I am of opinion that the appeal 
will have to be re- heard by the lower 
Court and I do not wish to hamper its 
decision. 

I consider that the appeal must be re-| 
heard because the lower Court’s judg 
ment is vitiated by a confusion of ideasj 
and by a too cursory dismissal of the! 
defenoe evidence. The defence case' 
was that the complaint which the com- 
plainant made to the Tahsildar really 
was not that he had paid Bs. 10 to the 
petitioner which has not been credited 
but that he had paid Bs. 5 in excess of 
what was due. The petitioner admitted 
that be had collected a few rupees in 
excess from the complainant but that 
excess collection was duly credited and 
therefore, was not misappropriated. Such* 
small excess collections are very com- 
mon and almost inevitable during the 
kist collection season, and so long as 
they are duly credited no real harm is 
done. But the lower appellate Court 
fixes on the admission of excess collec- 
tion as an admission that the petitioner 
had dishonestly collected that atnount 
and as a proof, therefore, of embezzle* 
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mcnt. That is obviously a wrong view 
altogether, since the accounts show the 
eiccess collection and, therefore, there 
was nothing dishonest about it. In 
another part of its judgment the lower 
appellate Court seems to think that 
there was not, as a fact any excess collec- 
tion. I do. not follow its argumentAhere. 
It admits that the actual amount due 
from the complainant was Bs. 56-3-10. 
The trial Court puts at Rs. 55, and 
that the complainant paid Rs. 30 to the 
petitioner, and then Rs. 29-11-9 on a 
distraint. So obviously there was excess 
collection. The Sessions Judge thinks 
D. W. No. 8 in setting out the story pf 
this excess collection “gives away the 
appellant completely," and in another 
passage he speaks of the defence story 
as being that complainant suspected the 
petitioner of having misappropriated 
Rs. 5; but the defence story was that 
the complainant suspected the peti- 
tioner of having collected Rs. 5 in excess. 
As a matter of fact this excess collection 
has no real relevancy to the case of 
the embezzlement cf Rs. 10 and the 
fact that a few rupees were collected 
in excess and credited in the peti- 
tioner’s account is no evidence whatever 
that he collected and misappropriated 
Rs. 10. 

The Sessions Judge again too cur- 
sorily dismissed the defence evidence. 
The strong part of the defence case was 
the evidence of the Tahsildar and his 
Revenue Inspector and duiladar that 
on 11th February 1928 the complainant 
had .admitted to them that his only 
complaint against the petitioner was 
the matter of the excess .collection and 
not any matter of misappropriation. 
It happened that the complainant in 
this case was sent on 20bh March 1928, 
by the Magistrate to the Tahsildar (as 
Taluk Magistrate) for enquiry under 
S. 202, Criminal P. 0. He examined 
the karnam who supported the com- 
plainant and returned the complaint 
'with his opinion (Ex. G) that the peti- 
tioner was criminally responsible. 
When it was returned again , with a 
direction to examine the petitioner him- 
self the Taluk Magistrate refused to 
do so quoting a recent Full Bench deci* 
sion of this Court in Appa Bao UuSa- 
liar V. Janki Atnmal (1). Now in 
*' W) A. trR. “1927 Mad." 
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neither report by him did the Tahsildar 
mention that at. a Conversation a few 
days earlier the complainant had ad- 
mitted that ho had no complaint to 
make about the misappropriation; nor 
did he examine the Revenue Inspector 
and duffadar about this conversation. 
This is undoubtedly a remarkable cir- 
cumstance to which due weight has 
to be given. The Tahsildar’s explana- 
tion is that at that stage he should not 
import facts within his personal know- 
ledge, and thought he had no jurisdic- 
tion to examine the Revenue Inspector 
and duffadar. He was not pressed 
further and asked what provision of 
law prevented him from examining them 
or importing his own personal know- 
ledge. It is suggested before me that 
he might have thought that the Full 
Bench decision prevented him from 
going into the accused’s side of the 
case. If it were so his view was 
clearly mistaken. There is nothing; 
in the decision which prohibits a person 
to whom a complaint is sent for enquiry! 
under S. 202 from importing Ijis ownl 
personal knowledge into it or examin-! 
ing witnesses whom ho knows to be 
able to throw light on the matter. But 
the lower appellate Court has jupqped, 
rather hastily, to my mind, to the con- 
clusion that tha Tahsildar's explanation 
is dishonest, and that the story of the 
admission of the complainant is, there- 
fore, untrue. L think this part of the 
case requires a more balanced consider- 
ation than has been given to it especial- 
ly since the lower Court proceeds to 
infer from the Tahsildar’s dishonesty 
that neither the Revenue Inspector nor 
the duffadar can bespeaking the truth. I 
regard the lower appellate Court’s judg- 
ment as vitiated by these unsatisfactory 
features which have prevented a proper 
decision of the appeal. I consider that 
the appeal ought to be re-heard be- 
cause the allaged offence is not a trivial 
one, and if really committed by the 
petitioner he cannot be allowed to go 
unpunished. I, therefore, reverse the 
decision of the lower appellate Court 
and remand the appeal for being re- 
heard. Ifhe petitioner will remain on 
bail pending the re-hearlog. 

P.B.S./v,s. » Cmb remanded. 
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(MMrat) 

CURGENVEN, J. 

Bamamijam -“Accused —Pefci- 

tioner, 

V. 

Emperor— Opposite Party, 

Criminal Revn^ No. 115 of 1929 and 
'Criminal Revn. Petn. No. 97 of 1928, 
Decided on 29th July 1929, from judg- 
ment of Joint Magistrate, Kumbako- 
nam,*in Criminal Appeal No. 49 of 1928. 

Motor Vehicle! Act, S. 4 (a) — Police 
•officer itopping vehicle need not be one en* 
aaged in regulating traffic. 

Part (a) of the section requires that a driver 
shouU stop in three sets of circumstances, 
iftrstly that traffic may be regulated, secondly 
that a name and address may be obtained with 
a view to prosecution, and thirdly for the pur- 
pose of enforcing any of the provisions of the 
Act, such as checking the license and inspect- 
ing a bus where it is suspected to be overloi.dod 
and it is not necessary that the police officer 
stopping the vehicle should be engaged in re- 
fiulatinptraffic. [P 497 C 2] 

Wairap S. Subramania Ayyar — for 
Petitioner. 

K, Venkatraghavachari for Public 
Prosecutor — for the Crown. 

Judlgment.— These proceedings under 
the Motor Vehicles Act were instituted 
against the petitioner on a report by 
Head Constable No. 1346 to the Sub- 
Inspector of Kumbakonam. In the 
charge framel against him it was al- 
leged that he drove bus No. 333 in 
Kaluthai Tope Boad, Kumbakonam, and 
instead of stopping his bus on sesing bus 
No. 416, which came in the opposite direction, 
and without caring for the regulation under 
which G. P. 1. (the Circle Inspector) asked him 
to stop, drove very fast.” 

There are two separate actions impu- 
Ibed in this charge, the first being that 
the accused failed to stop his bus on 
seeing bus No. 416. 1 understand it to 
be the rule that, when two motor buses 
are about to pass each other, it is the 
duty of one of them to stop, presum- 
ably in the interests of safety. It has 
been admitted, however, by the prose- 
cution in this case that, on the occasion 
in question, it was the duty of the 
driver of the other bus 4L6 to stop 
his vehicle and accordingly the peti- 
tioner was found not guibty of failing 
to observe this rule. * 

There remains the charge that be 
failed to stop when the Circle Inspector 
asked him to do so. It has been con- 
tended on behalf of the petitioner that, 
under S. 4, Motor Vehicles Act, a driver 
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can only be stopped .by a police officer’ 
who is engaged in regulating traffic.; 
This, 1 think, is so clearly against the 
language of the section as not to merit 
further discussion. Fart (a) of the sec- 
tion requires that a driver should stop 
in three sets of circumstances, firstly,; 
that traffic may be regulated, secondly| 
that a name and address may be ob-j 
tained with a view to a prosecution, 
and thirdly, for the purpose of enforcing 
any of the provisions of the Act. The 
allegation by the prosecution is that the; 
bus w,as overloaded and that the Ins-j 
pector wished to inspeet it and toi 
check the license. These, 1 think, werej 
reasons for stopping it coming under the) 
third and last category above the en- 
forcement of the Act. 

There remains the question of fact 
whether, before the petitioner's bus 
passed the bus in which the Inspector 
was seated, he made a sign to the peti- 
tioner to stop which the petitioner saw 
and disregarded. I should in ordinary 
circumstances have accepted the evi- 
dence of the two police witnesses, were 
there not considerable difficulty in the 
way of such a course. The report of 
the Head Constable, which certainly 
ought to contain the elements of the 
offence charged is, as 1 read it, that the 
petitioner's bus ought to have stopped 
when passing the other bus and that it 
not only failed to do so but did not 
stop in spite of the order of the Circle 
Inspector. I am quite unable to extract 
from this report the definite statement 
that, irrespective of the rule requiring 
the stopping of the bus upon meeting 
the other bus, the Circle Inspector sign- 
alled to the petitioner to stop before 
the passing took place. This is also 
the impression which I get from the 
examination-in-chief of both *the Head 
Constable and the Circle Inspector. The 
Head Constable says : 

*'Bu 8 Tan No. 333 driven by the accused pas- 
sed and it was not stopped eveu when 1 and 
the Inspector asked him to do so.” • 

In chief examination the Inspector 
says *'It did not stop when it passed 
my bus" and it was only elicited from 
him in cross-examination that hands 
were put up to stop the bus. The driver 
and the conductor of bus No. 416 were 
examined as D* Ws. 1 and 2 and one 
was unable to state whether, before the 
accused passed bus No. 416, the Inspee- 
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menfe. That is obviously a wrong view 
aUogether, since the aeoounts show the 
excess collection and, therefore, there 
was nothing dishonest about it. In 
another part of its judgment the lower 
appellate Court seems to think that 
there was not, as a fact any excess collec- 
tion. I do.not follow its argumentAbere. 
It admits that the actual amount due 
from the complainant was Es. 56-3-10. 
The trial Court puts at Bs. 55, and 
that the complainant paid Bs. 30 to the 
petitioner, and then Bs. 29-11-9 on a 
distraint. So obviously there was excess 
collection. The Sessions Judge thinks 
D, W. No. 8 in setting out the story pf 
this excess collection '‘gives away the 
appellant completely," and in another 
passage he speaks of the defence story 
as being that complainant suspected the 
petitioner of having misappropriated 
Bs. 5; but the defence story was that 
the complainant suspected the peti- 
tioner of having collecUd Bs. 5 in excess. 
As a matter of fact this excess collection 
has no real relevancy to the case of 
the embezzlement of Bs 10 and the 
fact that a few rupees were collected 
in excess and credited in the peti- 
tioner's account is no evidence whatever 
that he collected and misappropriated 
Bs. 10. 

The Sessions Judge again too cur- 
sorily dismissed the defence evidence. 
The strong part of the defence case was 
the evidence of the Tahsiidar and his 
Bevenue Inspector and dulladar that 
on 11th February 1928 the complainant 
had .admitted to them that his only 
complaint against the petitioner was 
the matter of the excess .collection and 
not any matter of misappropriation. 
It happened that the complainant in 
this case was sent on 20th March 1928, 
by the Magistrate to the Tahsiidar (as 
Taluk Magistrate) for enquiry under 
S. 202, Criminal P. C. He examined 
the karnam who supported the com- 
plainant and returned the complaint 
with his opinion (Ex. G) that the peti- 
tioner was criminally responsible. 
When it was returned again . with a 
direction td examine the petitioner him- 
self the Taluk Magistrate refused to 
do BO quoting a recent Pull Bench' deci- 
sion of this Court in ippa jBao Muda- 
Uar v. Janki A^mmal (1). Now in 
11 j a" i.“ RT visf liladr 19^46^^ 

IF.B.). 


neither report by him did the Tahsiidar 
mention that at a Conversation a few 
days earlier the complainant had ad- 
mitted that ho had no complaint to 
make about the misappropriation; nor 
did he examine the Bevenue Inspector 
and duffadar about this conversabion. 
This is undoubtedly a remarkable cir- 
cumstance to which due weight has 
to be given. The Tahsildar’s explana- 
tion is that at that stage he should not 
import facts within bis personal know- 
ledge, and thought he had no jurisdic- 
tion to examine the Bevenue Inspector 
and duSadar. He was not pressed 
further and asked what provision of 
law^ prevented him from examining them 
or importing his own personal know- 
ledge. It is suggested before me that 
he might have thought that the Full 
Bench decision prevented him from 
going into the accused's side of the 
case. If it were so his view was 
clearly mistaken. There is nothingj 
in the decision which prohibits a person 
to whom a complaint is sent for enquiry 
under S. 202 from importing his own 
personal knowledge into it or examin- 
ing witnesses whom he knows to be 
able to throw light on the matter. But 
the lower appellate Court has jumped, 
rather hastily, to my mind, to the con- 
clusion that tha Tahsildar’s explanation 
is dishonest, and that the story of the 
admission of the complainant is, there- 
fore, untrue. F think this part of the 
case requires a more balanced consider- 
ation than has been given to it especial- 
ly since the lower Court proceeds to 
infer from the Tahsildar’s dishonesty 
that neither the Bevenue Inspector nor 
the duffadar can be speaking the truth. I 
regard the lower appellate Court’s judg- 
ment as vitiated by these unsatisfactory 
features which have prevented a proper 
decision of the appeal. I consider that 
the appeal ought to be re-heard be- 
cause the allaged ofifence is not a trivial 
one, and if really committed by the 
petitioner he cannot be allowed to go 
unpunished. I, therefore, reverse the 
decision of the lower appellate Court 
and remar>d the appeal for being re- 
heard. The petitioner will remain on 
bail pending the re- hearing, 
p.R.S./v.s. Cme remanded. 
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CUBGENVEN. J. 

Bamantijam Accused -^Pefci- 

tioDor. 

V. 

Emperor — Opposite Party. 

CrimiDal Beva, Mo. 115 of 1929 and 
'Criminal Bevn. Petn. No. 97 of 1928, 
Decided on 29th July 1929, from judg- 
ment of Joint Magistrate, Kumbako- 
nam,*in Criminal Appeal No. 49 of 1928. 

Motor Vehicles Act, S. 4 (a) — Police 
officer stopping vehicle need not be one en- 
■gaged in regulating traffic. 

Part (a) of the section requires that a driver 
should stop in three sets of circunistanGes, 
iirstly that traffic may be regulated, secondly 
that a name and address may be obtained with 
a view to prosecution, and thirdly for the pur- 
pose of euforcing any of the provisions of the 
Act, such as checking the lioensa and inspect- 
ing a bus where it is suspected to bo overloaded 
and it is not necessary that the police officer 
stopping the vehicle should bj engaged in re- 
gulating traffic. [P 497 0 2] 

Watrap S, Subramania Ayyar — for 
Petitioner. 

K, Venkalraghavachari for Public 
Prosecutor — for the Crown. 

Judgment.— These proceedings under 
*th3 Motor Vehicles Act were insbituted 
.against the petitioner on a report by 
Head Constable No. 1346 to the Sub> 
Inspector of Kumbakonam. In the 
charge framel against him it was al- 
leged that he drove bus No. 333 in 
Kaluthai Tope Bold, Kumbakonam, and 

" instjad of stopping his bus on seeing bus 
17o. 416, which came in the opposite direction, 
and without cariag for the regulation under 
which C. P. I. (the Circle Inspector) asked him 
to stop, drove very fast.*’ 

There are two separate actions impu- 
ted in this charge, the first being that 
the accused failed to stop his bus on 
eeeing bus No. 416. 1 understand it to 
be the rule that, when two motor buses 
are about to pass each other, it is the 
duty of one of them to stop, presum- 
ably in the interests of safety. It has 
been admitted, however, by the prose- 
cution in this case that, on the occasion 
in question, it was the duty of the 
driver of the other bus 416 to stop 
his vehicle and accordingly the peti- 
tioner was found not guibby of failing 
to observe this rule. 

There remains the charge that he 
failed to stop when the Circle Inspector 
asked him to do so. It has been con- 
tended on behalf of the petitioner that, 
under S. 4. Motor Vehicles Act, a driver 
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can only be stopped .by a police officer; 
who is engaged in regulating traffic. 
This, I thmk, is so clearly against the| 
language of the section as not to merit 
further discussion. Part (a) of the sec- 
tion requires that a driver should stop 
in three sets of circumstances, firstly, 
that traffic may be regulated, secondly 
that a name and address may be ob-| 
tained with a view to a prosecution. I 
and thirdly, for the purpose of enforcing 
any of the provisions of the Act. The 
allegation by the prosecution is that the^ 
bus w,as overloaded and that the Ins-i 
pector wished to inspeet it and to 
pheck the license. These, 1 think, were 
reasons for stopping it coming under the 
third and last category above the en- 
forcement of the Act. 

There remains the question of fact 
whether, before the petitioner’s bus 
passed the bus in which the Inspector 
was seated, he made a sign to the peti- 
tioner to stop which the petitioner saw 
and disregarded. I should in ordinary 
circumstances have accepted the evi- 
dence of the two police witnesses, were 
there not considerable difficulty in the 
way of such a course. The report of 
the Head Constable, which certainly 
ought to contain the elements of the 
otfenoe charged is, as 1 read it, that the 
petitioner’s bus ought to have stopped 
when passing the other bus and that it 
not only failed to do so but did not 
stop in spite of the order of the Circle 
Inspector. I am quite unable to extract 
from this report the definite statement 
that, irrespective of the rule requiring 
the stopping of the bus upon meeting 
the other bus, the Circle Inspector sign- 
alled to the petitioner to stop before 
the passing took place. This is also 
the impression which I get from the 
examination-in-chief of both ’^the Head 
Constable and the Circle Inspector. The 
Head Constable says : 

**Bu 8 Tan No. 333 driven by the accused pas- 
sed and it was not stopped even when I and 
the Inspector asked him to do so.” • 

In chief examination the Inspector 
says “It did not stop when it passed 
my bus” and it was only elicited from 
him in cross-examination that hands 
were put up to stop the bus. The driver 
and the conductor of bus Mo. 416 were 
examined as D. Ws. 1 and 2 and one 
was unable to state whether, before the 
accused passed bus No. 416, the Inspec- 
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tor raised his hand, whereas the other 
denied that such an action took place. 
There is no doubt that, after the peti- 
tioner had driven his bus by, the police 
odicers called cut to him to stop and he 
eventually stopped. But inasmuch as 
the conviction is based on the finding 
that the petitioner received and dis- 
regarded the signal to stop before pass- 
ing the other bus I am unable to agree 
that the evidence supports it. 

I allow the petition, set aside the 
conviction and direct that the petitioner 
be acquitted and the fine, if paid, be 
refunded. 

P.R.S./p.R. Conviction set aside. • 

1930 Cn Cases 498 

(Madras.) 

Beasley, 0. J., and Pandalai, J. 

Gunduthalaijan — Accused — Appel- 
lant. 

V. 

/i/wpcror— Opposite Party. 

Criminal Appeal No. 432 of 1929 and 
Criminal Revn. No. 733 of 1929, Deci- 
ded on 2nd November 1929, from order 
of Sees. Judge, Salem, in Criminal Case 
No. 18 of 1929. 

(a) Penal Code, S. 302 — High Court's 
poarer to enhance ientence defined. 

Ths High Court ahould not enhance the 
sentence unless it is satisfied that the sentence 
of death was the only possible sentence which 
could have been passed by tho Sessions Judge: 
A. l. /?. 1925 Horn, 2C8, lUL on. [P C i2] 

(b) Criminal P. C., S. 423— Appeal to 
High Court— It is desirable before sending 
notice of enhancement of sentence, that re- 
cord of case is sent for. 

Although it is quite legal for High Court to 
issue notice of enhancement at the time of 
admitting an appeal, when an appeal comes up 
for admission by the appellate Court, it would 
be desirable if before causing a notice to show 
cause against enhancemint of sentence to be 
sent, the records of the case were sent for. 

[P 493 C 2] 

uV. S. Mani — for Appellant. 

Public Prosecutor — for the Crown. 

Beasley, C. J. There were two 
charges against accused in the Sessions 
Court of Salem, one of murder under 
S.*302, 1. P. C, and -the other of causing 
hurt with a dangerous weapon under 
S. 324, 1. P. C. Ho was convicted of 
both the offences and was given a sen- 
tence of tansportation for life in respect 
of the^ charge of murder and three 
months’ rigorous imprisonment in res- 
I^ect of the other charge. 

When the appeal came up for ad- 
mission by tho High Oou^ji the learned 


Judge who had to consider it admitted 
the appeal as of course is the invariable 
custom in cases of murder appeals, and 
at the same time ordered notice to issue 
to the accused to show cause why the* 
sentence of transportation for life awar- 
ded to him should not be enhanced; so 
that we have here his appeal against his- 
conviction and also his appearance on. 
notice to show cause why the sentence 
passed on him should not be enhanced. 

The facts of the case can be stated quite 
briefly and they are that in the village 
of Pavalathampatti there was the usual, 
festival in connxtion with the Pongal 
and the procession of bulls in front of 
the temple and the custom, according 
to the evidence, is that the first honours 
should go to certain persons. In this 
case, P. W. 10, was entitled to tho first 
honours, according to the evidence being 
so entitled on the hereditary principle. 
But the accused who is a distant^ cousin 
questioned P. W. lO’s right to enjoy the 
first honours; there was a dispute about 
it and the Goundan headman thought 
that it would be better to adjout:n the 
bull play for two days in order that the 
matter might be settled. Then (there 
is a conflict about this), the accused is 
said by the majority of the prosecution 
witnesses to have objected to any ad- 
journment of the play saying that he 
was entitled to the honours; and there 
is evidence that the deceased man also 
objected to the adjournment saying that 
the matter might be decided on the* 
spot, that the deceased remonstrated 
with the accused for interfering with 
the judgment of the headman and that 
the result was a sort of a challenge to* 
him, whereupon the accused took out 
his knife and stabbed him on his left* 
nipple inflicting a very serious injury 
from which he died. At this P. W. 3* 
ran forward to interfere and be wa» 
also stabbed by the accused and this 
forms the subject of the other charge 
against t'he accused, namely, causing; 
hurt with a dangerous weapon. The 
dying man was taken to the Saleoir 
Hospital. In the meantime his father, 
P. W. 6, gave a report to the Village 
Munsiff in which the accused was 
charged with the offences. The decea- 
sed also madie a dying declaration,. 
Ex. C, to the Stationary Sub-Magistrate' 
in which he sets out the dispute with 
rfkgard to the honours and states that 
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it was the accused who stabbed him. 
He died on the 17to, the date of the oc- 
currence being the 15th. Although in 
his defence the accused denies that he 
ever stabbed the deceased and says that 
the crime was foisted on him, the evi- 
dence is quite clear land abundantly 
proves that it was^the accused and none 
other who stabbed the deceased and 
clearly justifies his conviction of the 
’ offence of murder and Mr. Mani who 
appeats on his behalf does not dispute 
the justice of his conviction. He, how- 
ever, is concerned with the question 
of sentence and argues that under all 
the circumstances the sentence passed 
by the learned Sessions Judge is the 
correct one and the learned Sessions 
Judge has properly exercised his dis- 
cretion in awarding the lesser sentence. 
What the learned Sessions Judge says 
about it is contained in para 6 of his 
judgment. He therein states 

As regards the puaishmeut to b3 awarded, 
this appears to be an ofCjccc committed with- 
out prameditatiou. Soma evidence has been 
adduced for the prosjcution that there was til 
feeling between the accused and the deceased 
on -accoant of a woman called Thailammal, 
who had been allowing the accused her 
favouis, and whom the accused suspected of 
becoming intimate with the deceased. I do 
uot attach much weight to this evidence, and 
1 do*not think that any such enmity was the 
cause of the stabbing. 1 find, therefore, that 
the olfenco was committed without premedita- 
tion and on one of these unfortunate 'momen- 
tary impulses which seem to be so common 
jimongst the inhabitants of this district. I 
consider, therefore, (hat the accused, who is 
a young man of 24, may be shown mercy; and 
the sentence of the Court is that ho be senten- 
ced to transportation for life upon the first 
count under S. 302, 1. 1*. C.” 

Those are the reasons given by the 
learned Sessions Judge.and wo think the 
proper test to be applied to these cases 
for enhancement of sentence is whether 
the only sentence which could have 
been passed on the evidence was the 
sentence of death. In a case before a 
Bench of the Bombay High Court, 
Emperor v. Mangal (1), Sir Norman 
Macleod, G. J. says this: 

There are many murder cases which corns 
on appeal to this Court in which it has been 
evident that the Sessions Judges were too 
lenieut and had exercised the dis^^etion which 
they arOf given by law too much ki favour of 
the accused. But, as 1 have already 'stated, 
we do not like to interfere except when we 
think that the ssntence of death is the only 
possible sentenoe to be inflicted. In this case, 
although we think that the Sessions Judge 
(1) A. 1. R. 1926 Bom. 26!l=i9 Bom. 460. 


ought to have sentenced the accused to death, 
we are not disposed to proceed with the uotice 
to enhance the' sentence," 

We are of the opinion that the rea- 
sons stated by Sir Norman Macleod, 
C. J. for not interfering with the dis- 
cretion of the Sessions Judge are sound, 
namely, that the High Court should notj 
enhance the sentenoe unless it is! 
satisfied that the sentence of death was; 
the only possible sentence wh^ch could; 
have been passed by the learned Ses-| 
sions Judge. In this ca9^e, although wei 
think that the sentence that should' 
have liaen passed upon the accused was 
one of death, we cannot say that it was 
the only possible sentence which could 
have been passed. 

Under those circumstances’ we are 
not disposed to interfere with the 
punishment awarded by the learned 
Sessions Judge. 

At the same time we are quite satis- 
fied that the accused was properly con- 
victed of the offence of murder and of 
causing hurt with a dangerous weapon 
and his appeal against his conviction 
must be dismissed. 

Another matter to which our atten- 
tion was directed by Mr. Mani was that 
the learned Judge who admitted the 
appeal ought not, at the time of admit- 
ting the appeal, to have caused notice 
to issue for enancement of sentence and 
that the proper procedure is for the 
Criminal Bench itself on hearing an 
appeal, if satisfied that there should be 
an enhancement of the sentence, to 
issue notice to show cause against en- 
hancement and he has referred us to 
the case in Emperor v. Mangal (1), to 
which we have ^already referred. But 
in that case the Bench of the Bombay 
High Court, whilst holding that this 
procedure adopted was quite legal, ex- 
pressed the opinion that it was undesir- 
able. We agree that the procedure is 
not illegal and it is one which has bcenf 
very frequently adopted in this Court.! 
At the same time we wish to say that] 
we think that when an appeal comes, 
up for admission by the appellate Court 
it would be desirable in future if, be- 
fore causing a notice to show cause 
against enhancement of sentenoe to be 
sent, the records of the case were sentj 
for. We think that would be more re- 
gular than merely reading the .judg. 
menb of the learned Sessions Judge and 
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issuing notice as was done in this case 
though no doubt sufficient of the facts 
appear in that judgment. 

P.E.S./v.B. Appeal dismissed. 
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(Madras) 

Jackson, J. 

Public “Appellant. 

V. 

Munusami Mudali — Accused — Res- 
pondent. 

Criminal Appeal No. 329 of 1929, De- 
cided on 6th September 1929, from ac- 
quittal order of Sess. Judge, • North 
Arcot, in Criminal Appeal No. 40 
of 1928. 

Madras Abkari Act (1 of 1886), S. 30— 
Officer has no power to arrest though 
armed with search warrant. 

Though an officer armed with his own report 
can arrest a parson under S. 31 an officer 
armed with a search warrant from the Collec- 
tor under S. 30 is not authorized under that or 
any other section to arrest. [P 500 C 1] 

S. VenkatacJiala Sasiri— tor Respon- 
dent. 

Jttdgcnent. — This is an appeal against 
an acquittal. Accused was acquitted 
for an offence under S. 224, 1. P. C., be- 
cause his arrest in his bouse by a sear- 
ching abkari officer was held to be 
illegal. 

The point taken by the learned Pub- 
lic Prosecutor is that under S. 30, Act 
1 i)f 1886, the Collector may issue a 
warrant authorizing a search, and under 
Is. 31 an abkari or police officer of a 
jcertain rank after recording reasons 
may search. The officer in the latter 
case under S. 31 may, if necessary, ar- 
rest, but, though the person to whom a 
warrant is given, may be an officer of 
the same rank, he is not authorized 
under S. 30 or any other section to ar- 
rest. It is anomalous that an officer 
armed with nothing more than his own 
report can arrest, and an officer armed 
with a regular search warrant cannot 
arrest. 

I fully see the anomaly, but I am un- 
• able to read the Act so as to avo^d it. 
The Act seems to b.e ba'fly drafted. 

In these circumstances, the acquittal 
must stand. The appeal is dismissed. 

, Appeal dismissed. 
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(Madr^at) 

Jackson, J. 

Bamasami i/udaJiar — Petitioner. 

V. 

Bamalinga Udayar and another — 
Respondents. 

Crimiual Revn. Case No. 755 of 1929,. 
and Criminal Revn. Petn. No. 684 of 
1929, Decided on 2lst November 1929, 
from order of Addl. Dist. Magistrate, 
Tanjore, D/- 26th August 1929. . 

iic Criminal P. C., St. 251 to 259— Ac- 
cused leading evidence of good character by 
way of defence— Prosecution cannot at of 
right lead rebutting evidence — If ettential 
to jutt decision, Magistrate may allow tuck 
rebutting evidence but prosecution cannot 
insist upon his doing so. 

la a warrant caso tried under Chap. 21, 
whan the accused leads evidence of good 
character by way of defence the prosecution 
cannot as a matter of right claim to lead re- 
butting evidence for the Code of Criminal Pro- 
cedure gives the prosecution no such privilege. 
If the Magistrate in his discretion thinks such 
evidence essential to the just decismn of the 
case he may summon it, but the prosecution 
cannot insist upon his doing so. {P 500 C 2] 

A, Srirangachariar for F. Bathnam 
— for Petitioner. 

Paralcat Govinda Merton — for the 
Crown. 

Order. — The question raised in this 
petition is whether in a warrant*case 
tried under Chap, 21, Criminal P. C.,| 
when the accused leads evidence of good 
character by w^ay of defence, the prose- 
cution may as a matter of right claim toj 
lead rebutting evidence. The learned 
Magistrate is right in holding that thej 
Criminal Procedure Code gives thei 
prosecution no such privilege. If thej 
Magistrate in bis discretion thinks such! 
evidence essential to the just decision 
of the case he may summon it, but the 
prosecution cannot insist upon bis 
doing so. 

The reason for this rule is probably 
that it is only in rare cases that general 
evidence of good character is of much 
avail; especially as till the contrary is 
proved an accused person is always pre- 
sumed to be of good character. There- 
fore, to make character a substantial 
issue in an ordinary case would be 
waste of jbfme. Anyhow the law of pro- 
cedure is clear, and there is no ground 
for this petition. The petition is dis- 
missed. * 

P,R.S./V.S. 


Ramasami V. Ramalinoa (Jackson, J.) 


Petition dismissed. 
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PUNAMCHAND Amabchano V. Emperor (Pjfideaux, A. J. C,) 

1930 Cr. Cases 501 

(Nagpur) 


Pridbaux, a. J. C, 

Punamohand Amarchand Marivadi — 
Appellant. 

V. 

Emperor — Opposite Party. 

Oricninal Appeal. No. 27-B of 1928i 
Decided on I2th September 1928. 

Criminal P. C., S. 237--'AccuBed charged 
vrith substantive offence only — Conviction 
for abutment is legal if on facts both 
charges could be sustained 

A person charged with 'substantive oilenco 
may be convicted of abetment although tho 
oUence of abetment was not separately charged 
Against •him provided on the facts charged the 
two charges, namely, the commission of the 
Bubfitantiva oflence and abetment could be 
framed: 23 M. h, J. 722, UeL on ; 33 Mad. 

264 and A. 2. n, 1927 Cah 63 BeJ. [P 504 0 1] 

H. S. Gour — for Appellant. 

G. P. DioJc — for thf) Grown. 

Judgment. — In Civil Suit No. ' 266 
of 1924. on the file of the Sub-Judge 
No. 2, Yeotmal, IJdobhau son of Ma- 
dhoji sued Mb. Tulja’^vife of Narayan, 
And Nenuram son of Jogidas Marwari, 
on a contract falleged to have been esn- 
terod into with the plaintiff by defen- 
dant 1 for the sale of her two fields 
Survey Nos. 9 and 42 of mouza Kofcamba. 
These fields were said to bo inherited 
by woman on the death of her 
mother Mt. Mukti. She was to sell for 
Rs. 1,100 and was alleged to have execu- 
ted a souda-chitti on 24th February 
1924, having received Es. 1,000, and 
agreeing to execute tho sale deed with- 
in a month. She failed to do so. She 
was said to have executed a bogus sale- 
deed in defendant 2*8 favour on 12th 
April 1924, of the same fields. Tho 
plaintiff sued for specific performance of 
the contract of sale on payment of 
Bs. 100, the balance of the considera- 
tion. 

For defendant 1 it was contended 
that on the death of her father Zingu, 
who owned the fields Survey Nos. 42 and 
9, about 27 years ago his widows Deoki 
and Mukti enjoyed this land till their 
death. Deoki sold Survey ’No. 42 to 
Narayan and Tukaram 18 years ago and 
Mukti, i. e., defendant I’s n\pther, sold 
Survey No. 9 to Bhagoo Bbaftiti about 
25 years ago. Defendant 1 was the sole 
heir of her father Zingu oi^the death of 
his widows and defendant 2 fraudu- 
lently got a sale deed from her on 12tb 
April 1924, without giving her any 
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writing about the agreement to give her 
Survey No. 9. One Punamchand who 
attested that sale deed undertook to 
fight out a litigation with defendant 2 
and to give Survey No. 9 to defendant 1 
and in order to do so he obtained thumb 
marks of defendant on blank papers. 
It was denied that defendant 1 ever 
entered into any contract of sale of the 
fields with the plaintiff or executed the 
souda-chitti, dated 24th February 1924 
or received any consideration. 

For defendant 2 it was denied that 
defendji^nt 1 executed the souda-chitti. 
It was said to be antedated, bogus, 
f];audu]ent and fabricated after the sale- 
deed to defendant 2 to defraud him. 
Punamchand was said to have-created it 
in the name of the plaintiff, his servant 
having himself attested defendant 2’s 
sale deed. Defendant 2 further conten- 
ded that be was a bona fide purchaser 
for value without notice of the alleged 
contract of sale in plaintiff's favour and 
that as such the contract could not be 
enforced as against him. 

The suit was tried on tho following 
issues: ' 

*'1 (a) PiU defendant 1 agree to sell the 
fields in suit to- plaintiff for valid eonsidera* 
tion an per plaint? 

(b) If BO, did d f ridant 2 know of it at the 
date of bis s.tJcdecd? 

(c) Is the transaction tinder the souda patr.-vk 
dated 24th February 1924, a real genuine one? 

“2 (a) Is tho Bouda chitti dated 24th Feb-^ 
ruary 1924. antedated, bogus, fraudulent and 
fabricated to defraud defendant 2 as alleged? 

(b) Is it obtained by one Punamchand under 
misrepresentation and fraud and under the 
circumstanccR alleged by defendant X , in tho 
plaintiR's name as alleged? 

(c) Is the agrcomcrit under tho souda chitthi 
in suit with plaintiff for an inadequate consi- 
deration as alleged? 

*'3 (a) Is defendant 2 a bona dde purchaser 
of the property from defendant 1 without notice 
of the alleged agreement of sale with plaintiff? 

(b) If BO, can the plaintiff's agreement of 
sale be enforced by superseding defendant 2's 
saledeed in suit? 

*’4. Is tho plaintiff's claim not maintainablo 
for not including the relief of possession as 
alleged? 

"*d. Should the agreement cf sale in suit be 
specifically enforced? 

“f. To what relief, iff any, ia the plaintiff 
entitled?" 

The Judge in his judgment, referring 
to the evidence adduced by the plaintiff,, 
writes: 

*Tt clearly reveals tbe fraudulent nature of 
the transaction embodied in the Bouda*patrak, 
It exposes Punamchand Marwari completely, 
though he had taken all care to screen himself 



PuNAMCHANP Amakchand V. Bmperob (Pridoaux, A. Jt 0-) 1930 


502 

m order to finance and fight out the litigation 
as a third uninterested party. This ha obvi- 
<>usly did as he had attested the sale-deed in 
favour of defendant 2. 1 have carefully consi- 
dered the evidence adduced to prove that the 
date 25th February 1924, of the death of Mukti 
mother of Tulji, in the register of births aud 
deaths forKotimba maintained at the Police 
•Station, Babulgaon, was false aud fabricated 
later on.*’ 

The Judge found that the fields were 
worth Bs. 5000 to Rs. 6000 and that 
the consideration of the agreement of 
sale was grossly inadequate. The entry 
of 25th February 1924, was genuine. 
He found on issue 1 (a) and in the 
negative and the whole of issue 2 in the 
affirmative. Dealing with issue 1 fb) 
and issu*e 3 (a) :and (b) the Judge found 
that defendant 2 was the purchaser of 
the fields from Tulja for value, and 
further that he had no notice of the 
alleged agreement to sell in the plain- 
tiff’s favour, and that the agreement of 
sale could not be specifically enforced. 
The plaintiff's claim was dismissed with 
coats. This .judgment was dated 30th 
Kovember 1925, 

The Judge on 1-t December 1925, suo 
motu took proceedings under S. 476, 
Criminal P. 0., for offences under Ss. 463 
467, 471, 191 and 192 and 196, I. P. C., 
in respect of the soada-chitbi dated 
24bh February 1921, filed by Udobhan, 
the plaintiff in Civil Suit No, 266 of 
1921. Notices were issued to Udebhan, 
Laxman, Bahiru, Bholchand and Punam- 
chand. Those proceedings resulted’ in 
an order dated 22nd July 1926, the Sub- 
Judge finding that the non-applicants 
committed the offences mentioned above, 
namely, under S. 109 read with Ss. 467 
and 471, and under S. 193 read with S. 
191, 1. P. 0,, and that the non-applicant 
Udebhan had also committed an offence 
under S. 423. The Judge held that 
Funamchand had brought into existence 
a false' souda chitti, and ordered the 
complaint against t)ie four persons to 
be tried. 

Punamchand, Laxman, Bahiru and 
‘Udebhan came to this Court in Civil 
Revisions Nos. 182-B to 185-B of 1926 
against the order of the District Judge, 
Amraoti, ’who rejected an application 
made to him against the complaint laid. 
The four civil revisions were rejected 
here. Bholchand had died and, thcre^ 
fore, did not cotx^ to this Court. 

The criminal case was committed to 
the Court of Sessions, Laxman, a plea- 


der's clerk, was given a pardon and 
Udebhan, Bahiru anti Punamchand were 
sent to stand their trial before the Court 
of Sessions. The trial resulted in the 
conviction of Udebhan and Bahiru under 
S. 467, 1. P. 0., they being given three 
months' rigorous imprisonment each, 
and in the conviction of Punamchand 
under the same section, ho being sen- 
tenced to undergo rigorous imprison- 
ment for three yeirs and to pay a fine of 
Rs. 4,000 or in default to further rigo- 
rous imprisonment for one year. Against 
that conviction the present appeal has 
bean filed. 

Before entering into the legal objec- 
tion raised to the appellant’s conviction 
I will deal with the arguments advanced 
on the merits of the case. Much time 
was spent to establish the unreliability 
of the entries in the Kotwar's book and 
the police station register as regards the 
date of the death of Mukti, mother of 
Mt. Tulja. But it is unnecessary to go 
into this in any detail, for I agree with 
the opinion expressed by the trial Court 
in para 10 of its judgmerlt that jt would 
be unsafe • to rely upon the entries in 
Exs. P.8 and P-L4. And the recital in 
Ex, P.17 tends bo show that Mb. Mukti 
died on 25bh February 1924. Bub^even 
if that has not been established, and the 
woman died on 22nd February, we have 
the approver’s story that the souda 
chibbi was nob executed until the month 
of May 1924. The conviction really 
depends on the approver's statement 
and its corroboration in material parti- 
culars. Much of his 'story is admitted 
by the defence. Tulja seems now to 
have been gob at, but in the civil suit it 
is clear that she admitted that she gave 
a blank paper to Punamchand with the 
thumb-impression on it, being told that 
the paper would be used bo write the 
plaint on which the suit was intended 
to be brought. She denied then execu- 
ting the souda-ohibti in favour of 
Udebhan and said it was false and 
fraudulent. In her present statement 
she also states, though siding with 
the present appellant Punamchand, 
that he took her' thumb-mark on four 
blank papers, and denies that she exe- 
cuted the souda-chitti. It seems 
to me that the story of the approver as 
regards the blank paper with her thumb- 
impression on it has been sufficiently 
corroborated. 
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There are other circumstances in the 
case which leave little doubt as to Pu- 
namchand’s guilt. His story is that he 
had a ten annas eight pies share in the 
sale taken in the name of Nenuram, 
Nenuram and Pannalal owing the ba- 
lance, and he has called evidence to 
show that this was the case, and that 
entries showing this transaction were 
entered in the books of Hiralal. This 
'is denied by Nenuram, and Panralal 
states that Punamchand had no interest 
in that transaction. But taking it for 
granted that this was the case, it does 
nob follow that Punamchand then held 
the souda-chithi dated February, that 
year executed in the name of his servant 
Udebhan. And it farther seems that 
because Nenuram and Pannalal denied 
Punamcband’s interest in Nenuram’s sale* 
deed that the false souda-chitthi was 
called into being. It is very unlikely 
that there should have been any sale in 
the name of Nenuram.alone if the pro- 
perty could already be claimed by Pu- 
namchand from his servant Udebhan. 
The sale-deed itself states that the pro- 
perty ha^J not been sold nor was it en- 
cumbered by Tulja, It has to be remem- 
bered that Punamchand was an attest- 
ing witness to that document, and I find 
it Ifard to believe that he would, by 
that attestation, agree to a sale to Ne- 
nuram alone, though he and Pannalal 
might have had a share in it, when in 
reality the property, which it is evident 
he was very anxious to obtain, was in 
his power to obtain by virtue of a civil 
suit in the name of the nominal trans- 
ieree Udebhan. All the circumstances 
point to the truth of the approver’s 
story, that Mt. Tulja was nob present 
when the souda-chitthi was prepared 
and that the document was antedated. 

It seems to me that it has been estab- 
lished that the false souda-chitthi was 
executed at Yeotmal and not at Ko- 
tamba. Reliance is placed on the evi- 
dence of witnesses 2, 3 and 4 for the de- 
fence who testify to the dharw-ar chitthi. 
The story of that dharwar chitthi and 
its assignment by Chunnilal to the ap- 
pellant seems to have been carefully 
manufactured to meet a case like the 
present arising out of the transaction. I 
think that the approver's /fcory is true 
and that the souda-chitthi is a forgery. 

The charge under which the appellant 
has been convicted is one under S. 467, 
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viz., forgery of a valuable security. An 
elaborate legal argument has been add- 
ressed to me by the learned counsel for 
the appellant, contending that though 
his client might be guilty of an abet« 
ment of forgery he cannot be punished 
for the offence of forgery itself, nor can 
he be punished for the abetment with- 
out being charged with that specific 
offence; and that at least the case must 
go back to enable the Sessions Court to 
charge the accused with abetment of for- 
gery. Now, the case is that though tho 
appellant did not actually with his own 
hand scribe the false document, yet he 
had it made and was present when it 
was prepared. I am referred to the case 
of Padmanabha Panji Kannaya v. Bm- 
peror (1) and Hulas CJiand Baid v. JSw- 
peror (2), which lays down that the 
effect of the recent amendment of S. 238, 
Criminal P. C., by the insertion of sub- 
S. 2-A therein, specifically mentioning 
the case of an * attempt ” to commit an 
offence, is that S. 238, Criminal P. 0. , 
dees not justify a conviction for abet- 
ment without a separate charge there- 
for, and is argued that the defective 
charge cannot be changed here. But it 
seems to me that 8. 238, Criminal P. C,, 
provides for conviction for a minor of- 
fence where evidence is insufficient to 
prove a graver offence. S. 114, I, Pi C., 
lays down that whenever any person is 
present when the act or offence, for 
which he would be punishable in conse- 
quence of the abetment, is committed, 
he shall be deemed to have committed 
such act or offence. 

Section 238, Criminal P, C., expressly 
provides that when a person is charged 
with an offence, ho may be convicted of 
an attempt to commit such offence al- 
though the attempt is not separately 
charged. The test seems to me to be 
that all the legally necessary elements 
of the offence of which the accused is 
convicted are also necessary elements of 
the offence with which the accused was 
charged. The graver charge gives tho 
accused notice of all the circumstanced 
going to constitute the minor charge of 
which he may be convicted; and it 
seems to me immaterial in the present- 
case whether the accused was tried for 
substantive offence or abetment. S. 236, 

(1) [1910] 83 Mai. 264=2) M, L. J. 84=5 
I. C. 145=7 M. L. T. 79. 

(2) A. I. R. 1927 Cal. 63. 
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OvimiDal P. C,, lays down that where 
there is doubt as to y^ hat offence has 
been eommitted, the accused may bo 
charged with having committed 'all or 
any of such offences, or he may be char- 
ged in the alternative with having com- 
mitted some one of the said offences; and 
in which case, under S. 237, of that 
Code, if the accused is charged with one 
offence, and it appears in evidence that 
iio committed a different offence for 
which he might have been charged 
under the provisions of S. 236, he may 
be convicted of the offence which he is 
^ihown to have committed, although he 
was not charged with it. Sundara Ai- 
yar, J., in Siibhaya v. Emveror (3), after 
referring to Padmanabha Panji Kan- 
naya v. Emperor (L), the case relied on 
by the appellant states: 

*' 1 do not think that the loxrnerl Judges, 
•who decided the case: Padman'ibha Panji 
Kannaya v. Emperor (1), intended to lay down 
a universal rule that in no case can a convic- 
tion for abetment be possible where the charge 
rfwas only of the principal oilauca. The qaoa- 
tion is what wore the facts charged? If. on those 
facta two charges could be framed namely, the 
oommission of the principal oitence, and the 
abetment, then by virtue of provisions of S. 237, 
the acoused may be convicted of the offonco of 
the abetment though it was not charg jd sepa- 
rately against him. The Act lays town no 
Bpeoific provision with respect to the question 
decided hero. But the prinoipl.> is laid down in 
Ss. 23C and 237.” 

In the present case, not only did the 
accused instigate the forgery of ,tho 
souda-chitthi but he was present when 
the forgery was made, and it seems to 
me that the appellant is the real per- 
son, and the actual writer may have 
been the abettor; and appellant being 
present he is guilty of the principal of- 
fence. I think that in tlio present case 
the accused could have been convicted 
unde;: S. 464/114 on the present charge. 

I con6rm the conviction. As to the 
sentence it is argued that it is severe. 
But here we have the case that nob only 
<lid the accused make a false document 
but that a suit was filed thereon, and 
under these circumstances I do not think 
fhe punishment intlicted, viz., that of 
three years’ rigorous imprisonment and 
a fine of Rs, 4,000, can be deemed exces- 
sive. The Appeal is dismissed. The ap- 
pellant’s bailbond is cancelled and, he is 
sent to Y^eotmal. 

v.B./n.K. Appeal disinissed. 

(3) [1912] 23 AT. L 6. 85-=(1912) 

M. W. N. 7:'5. 
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(Nagour) 

SUBHRUAB, A. J. C. 

JTn/fc'fia— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Ravn, No. 6-B of 1920, Deci- 
ded on 22nd April 1929, from deci- 
sion of 2nd Addl. Ses^. Judge, Akola, D/- 
19bh September 1928, in Criminal Ap- 
peal No. 261 of 1928. 

Crimtnal P. C, S. 110 — Testimony of 
police officer that person is by habit thief 
only matter of opinion and hearsay — Such 
evidence is inadmissible under S. 110. 

• Tha testimony of a police oilicoc that a 
person is by habiii a thief is inadmissible 
ill evidence against a person against whom pro- 
ceedings are instituted under S. 110 when such 
evidence is only a matt 3 1 of opinion and hiar- 
siy. This fact, however, is not suiiicieiit to 
set aside tli) order passed against him under 
S. 110 when the latest incident is coupled with 
two previous convictions on charges of his Ixj- 
longing to, and associated with, a gang of habi- 
tual thiev.is and robbers: iB Mad 450, on. 

[P 504 C 2, P 503 C 1] 

O. 0, Jlatvalne — for Applicant. 

G, P. Dick — for the Crown. 

Order.—Tho applicant, who has had 
two previous convictions under* K 401, 
1. P. 0., has been bound over by the 
Sub-Divisional Magistrate, Akola, under 
S. LIO (a) road with S. IIH, Criminal 
P. C., to be of good behaviour fbr a 
period of one year. This order was 
passed on 7bh August 1928, lb was 
sought to be revised under S. 125, Cri- 
minal P. C., by the District Magistrate, 
Akola, who, however, 'refused to interfere 
in the matter. An appeal was then 
filed by the applicant to the Court of 
the Additional Sessions Judge, Akola, 
but it was also rejected and he has, 
therefore, come up to this Court in 
revision. 

It is contended on behalf of the ap-{ 
plioant that there is no' evidence exc 0 pt| 
that of the police officers to' prove that: 
the applicant was by habit a thief, and^ 
therefore in the absence of more reli- 
able evidence no order under S. 110,, 
Criminal P. C., should have been passed 
against him. It is also argued that the 
testimony of these police otUcers is only 
a matter ol opinion and hearsay, and 
therefore was not admissible as a piece 
of evidence. 

Qavidg myself read the evidence of 
the poiice officers (P. Ws. 1, 2, 6, 7 and 
8) the " remarks made by the learned 
pleader for the applicant with regard 
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uo tlie legal character of tiieir evidence 
are perfectly true nn the light of the 
jobservations to be found in the case of 
iK. Ranga Reddi v. Emperor (l). I, 
therefore, agree that the whole of this 
evidence was inadmissible and legally 
linsufticient to prove that the applicant 
Was by habit a thijf. 

But as the learned Government Advo- 
cate rightly contended that is not 
•enough to discharge the order passed 
by thd Bub-Divisional Magistrate against 
the applicant. It is admitted that the 
applicant has had two previous con- 
victions under 8. 401, 1. P. 0., though 
til long time has elapsed since the last 
,, conviction. The latest incident that 
happened at the shop of Mt. Badji (P. 
W. 8) which has been believed in by 
all the three lower Courts coupled with 
the two ])revious convictions on charges 
of his belonging to and associated With 
a gang gf habitual thieves and robbers, 
is, in my opinion, enough to warrant 
the iiassing of the order for binding the 
applicant over to be of good behaviour. 
'1 accordingly uphold the order sought 
to be riSviaed and dismiss this applica- 
tion for revision. 

_ V.N./n.K* Order upheld. 

\ij [ly^Oj 48 Mad. 450=MS M, l/. J.' 97=11 
• • M, L, W. a31 = 56 I. a 722=(1920) 
M. W, N. 399. 
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(Nagpur) 

Mohiuddin, a. J. C, 

Jiajndulareij--^ hccuseA — Applicant, 
v. 

Maitohar —Complainant—’ Non- Appli- 
cant. 

Criminal Revn. No. 344 of 1929, De- 
cided on 28bh November 1929, from 
■decision of Dist. Magistrate, Bilaspur, 
D/- 29th July 1929, in Criminal Appeal 
No. 105 of 1929. 

Cattle Trespait Act, S. 22--Compen*ation 
cannot be awarded in absence ci lots and 
•^unless specifically claimed — Sentence of 
imprisonment under S. 22 in default of 
•compensation is illegal. 

Compeasatioa Under S. 22 cannot be allowed 
in the absence of loss alleged or proved, Tba 
(Magistrate cannot award it arbitrarily at his 
*own sweet will. The complainant must make 
a scpcific claim about it. Fartl!G| the Magia- 
’trate can only award oompensation for illegal 
•sei/ure of cattle and cannot impose dne. He 
is also not competent under ^ 22 to pass sen- 
tence of imprisonment and thus when he 
passes a sentence of imprisonment jA default 
of payment of compensation, the sentence is 
lillegal. [P 505 G 2] 


S. T. Bhave—iov Applicant. 

Order. — Tim applicant Ramdulaiey 
was convicted under S. 22, Cattle Tres- 
pass Act, by Mr. Q, P. Oleophas, Magis- 
trate, Second Class, Bilaspur, and was 
ordered to pay Bs. 140-13-0 as compen- 
sation. Ue filed an appeal in the Court 
of District Magistrate, Bilaspur, who 
reduced the compensation, for the loss 
caused by the seizure or detention from 
Rs. 70-6-6 to Rs. 20 and ordered that: 

*‘in default of these payments, the, accused 
shall suffer simple imprisonment for one 
month.** 

The, only ground pressed by tlie 
learned pleader for the applicant runs 
OS follows: 

“The lower appellate Court erred in allowing 
under S. 22, Cattle Trespas-j Act, cotnpensation 
Es, 20 to the complainant in the absence of 
any loss alleged or proved.** 

The contention is correct and must 
prevail. There is no allegation either 
in the complaint dated Ist September 
1918 or in the statements made by 
Manohar on Lsb September 1928, 18th 
September 1928 and 4th May 1929 that 
any loss was caused by the seizure or 
detention. The law has provided 
summary and expeditious mode of re- 
covering compensation under S. 22j 
Cattle Trespass Act, for loss caused by 
such seizure and detention, but it can- 
not be awarded arbitrarily at the sweet 
will cf the Magistrate, unless the com- 
xdainant makes a specific claim about 
it. No such claim was made in this 
case. The complainant, not having! 
claimed any compensation, was not en-! 
titled to any. The order passed by thcj 
District Magistrate awarding Rs. 20 as| 
compensation is wrong and illegal and} 
is hereby set aside. 

The use of the word “lino" in para. 3: 
of the judgment of the lower appellato| 
Court is also wrong. No fine can bej 
imposed under 8. 22, Cattle Trespassl 
Act, and a Magistrate can only award! 
compensation for illegal seizure of! 
cattle. The learned District Magis-j 
trate has also jmsed the following’ 

order: j 

**la default of these paymeats, the accused 1 
shall suffer simple imprisonment for one 
month.” 

A sentence of imprisonment in de- 
fault of payment of compensation is 
illegal. A Magistrate is not competent 
to pass a sentence of imprisonment 
under S. 22, Cattle Trespass Acl. As 
laid down in S. 23 of the same AotJ 
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the compensaiion, fines and expenses 
mentioned in S. 22, may be recovered 
as if they were fines imposed by the 
Magistrate. The order about the pay- 
ment of fines paid and expenses incurred 
by the complainant in procuring the 
release of cattle and about the Court 
costs is upheld, and the order about 
'^reasonable compensation" is set aside. 
The amount if already paid will be 
refunded to the applicant. 

r.N./K.K. Order set aside^ 

1930 Cr. Cases 506(1) ^ 

(Nagpur) 

Macnair, a. J. C. 

Mathuraprasad — Applicant. . 

V. 

Nnrendra Singh and others — Non- 
Applicants. 

Criminal Eevn. No. 410 of 1929, De- 
cided on 6th December 1029, from order 
of Addi. Sees. Judge, Jubbulpore, D/. 
23rd July 1929. 

Criminal P. C«, S. 439 — Complaint en- 
quired into by two Magistratea and dia- 
miaaed— Seaaiona Judge refuting to take 
action in reviaion—'High Court will inter- 
fere only if there ia atrong probability that 
further enquiry will reault in cUnviclion. 

Where a complaint is dismissed under 
S. 20^ but under directions of the Sessions 
Judge an enquiry Is again made into the case 
by another Magistrate with the result that no 
sufficient grounds are made to commit him 
to sessions trial and where the Sessions Judge 
refuses to revise the order, there must* be 
very strong reasons for the High Court to in- 
terfere and it will interfere only if there is a 
very strong probability that further enquiry 
would result in a conviction: 26 AIL 564, 
IteU on, [P 506 G. 2] 

Forbes— iov Applicant. 

Order . — A man named Patali Dhaifc 
was found lying dead in a railway line, 
the head being completely severed from 
the body, on 5th September 1927. The 
police considered the advisability of 
charging the non-applicants with caus- 
ing bis death but decided to take no 
action. The applicant Mathura prasad, 
brother of deceased, filed a complaint 
against the non-applicants. This com- 
plaint after investigation was dismissed 
under S. 203, Criminal P. 0. The Ses- 
sions Judge directed further enquiry 
into the ease and a full inquiry was 
made by another Magistrate, Mr. De^ey. 
Mr. Dewey considered there were no 
sufficient grounds for committing the 
accused to session^ trial. The appli- 
cant applied to the Sessions Judge for 


revision of this order but his applica- 
tion was unsuccessful.* He has now ap- 
plied to this Court asking that further 
enquiry should be ordered. 

In Fattu V. Fattu (l), Knox, J., re- 
marked that, where an accused 'person; 
had been discharged and the Bessionsj 
Judge directed a commitment, the High 
Court should be most unwilling to in- 
terfere. It is obvious that, where the 
Sessions Judge refused to take action, 
this Court should require even stronger 
grounds before deciding to interfere. 
The offence in this case was committed 
two years ago. There have been en- 
quiries before two Magistrates and in- 
terference in this Court would bo pro- 
per only if there was a strong proba- 
bility that further enquiry would 
result in a conviction. There is no 
special reason for holding that the evi- 
dence of the witnesses, who have been 
disbelieved by the experienced .Magis- 
trate who heard them, is, in reality, 
convincing. It is not of great conse- 
quence that the Magistrate has laid, 
excessive stress on contradictions which 
are, perhaps, not material. •Satola- 
made a statement at an early stage, 
but this is not a strong guarantee that 
his statement is true. Evidence about 
hearing cries in the night is of a natfire 
which renders it open to doubt. None^ 
of the witnesses appear to be above 
suspicion. The evidence of Col. Oxley 
throws great doubt upon the pro- 
secution case. I see no reason to think 
that Mr. Dewey was wrong in thinking 
that there was no really credible evi- 
dence to support the prosecution case: 
there is certainly no reason for inter- 
ference by this Court. This application 
is dismissed. 

P.N /r.K. Revision dismissed, 

(1) [1904] 26 All. 534=1 A. L. J. 292=(1901^ 
A. W. N. 125. 

1930 Cr. Cases 506(2) 

(Nagpur/ 

Macnair, a, j. C. 

Emperor 
. V. 

Choiekhan and others — Non-Apjl)li- 
cants. 

Criminal Be^. No. 452 of 1929, Deci- 
ded on lOth January 1930, case reported 
by Sessions Judge, Jubbulpore, under 
S, 488, Criminal P. C. 
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Criminal P. C., S. 340— Deputy Commis* 
’aioner appointing Ppblic Prosecutor to de- 
fend accused— ^Public Prosecutor though not 
member of bar held to have been so appoin- 
ted by accused — Criminal: P« C., S. 4 (r). 

The Oiabric!; MigUbriib:) -cjonaidering it pos- 
sible that the complAinb agaiaal; two Govern- 
ment 0£hoi\ls waa a falsa one, made in coase- 
•queiica of the aoouaed performing their duty, 
direotod the Proseou(iag Inspeotor to defend 
tjhe aoouaed. The trying Magistrate allowed 
the Prosecutor to so defend tha accused. 

Held : that though the Public Prosecutor 
was not a member of the Bir it could not be 
held that ha was not a parson appointed by 
‘the accused with the parmissioii of the Court 
to defend them though it was desirable that 
they had mide such appoinbm3nt : A, I, H. 
192B Bowt, 218, Ref. [P 507 0 1, 2] 

V, Bose^ion: the Grown. 

Judsftnent. — The Sessions Tudge, 
Jubbulpore, reports the case under 
S. 43B, Criminal P. 0. A complaint of 
criminal trasspvss and assault was filed 
^against two Government Officor^s. The 
District Magistrate, considering it' pos- 
sible that this complaint was a false 
one made in consequence oE the accused 
performing their duty, directed the 
Prosecuting Inspector to defend tha ac- 
cused. The trying Migistrabe, in an 
^order ditel Pith November 1929 allow- 
ed the Prosecuting Inspector to appear 
for the defence : the Magistrate recog- 
nised that the direction of the District 
Magistrate did nob override the necessity 
of permission of the Court. The pleader 
for tha complainant objected to his 
appearance and the Sessions Judge made 
a reference to this Court, expressing the 
opinion that the order of the District 
Magistrate was ultra vires ; he stated 
that it was doubtful whether the time 
of the Public Prosecutor should be uti- 
lized in defending cases. 

It is nob for this Court bo decide how 
a Prosecuting Inspector should be em- 
ployed. The only question I have to 
consider is whether the Inspector, who 
is not a member of the Bar, was rightly 
allowed by the Court to defend an ac- 
cused parson. S. 310, Criminal P. 0.. 
states that an accused may be defended 
by a pleader. S. 4 (r) of the same Code 
states that “ a pleader” included any 
jperson appointed by the permission of 
the Court to act in a proceeding. The 
definition of “ pleader was recently 
considered by the Bombay High Court 
in Emperor v. Dorabshom Bomanji (1). 
The words are general, and I can see no 
reason for holding tha t the Prosecuting 

(1) A. 1. K. 1926 Bom. 218=50 Born* 250. 
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Inspector was not a person appointed, 
by the accused with the permission ofi 
the Court to defend them, though it is 
desirable that they had made such 
appointment. There is no rcjison for 
interference by this Court. The case is 
returned to the trying Magistrate. 
p.n./r.K. Revision dismissed. 
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(Madras) 

Beasgey, C. T. and Pandalai, J. 

V. Secnidh Naidu — Complainant — 
Petitioner, 

• V. 

Abdul Wahab Sahib — Accused —Res- 
ifondenb. 

Criminal Revn. Casa No. 156 of 1929 
and Criminal Revn. Pebn. No. 135 of 
1929, Decided on 25th October 1929, 
against judgment of Sub-Divisional 
First Glass Magistrate,* Chittoor, D/- 
13bh August 192H. 

(a) Criminal *P. C-, S. 250 (3) — Appeal 
against order, for compensation — Forum 
indicated in Chap. 31 —•Appellate* Court 
competent to record additional evidence 
under Criminal P. C., S. 428. 

Though S. 2)0 (:^) gives th^ complain infe a 
right lio appaxl against -an order for oompan- 
sation in certain cases the section does not in- 
dicate a forum, which liis to hi 'found out by 
refererioQ to Chap. 81. Tha appaal would there- 
fore lie under S. 250 (8) oupbd with the rele- 
vant section in Ohap. 81 viz. S. 107 and all the 
provisions in that chapter ineluding the power 
to taka alditional evidence given by S. 42*^ ap- 
ply. .1. r, R. 1925 Mad. 311 and 33 Mad, 90 
DiU, [P 508 C 2] 

(b) Criminal P. C., S. 428 — Additional 
evidence taken— Reasons not recorded — No 
failure of justice— Proceedings not vitiated. 

Where the omission of tin appellate Court to, 
record* reasons for taking additional evidonca 
under S. 428 does not oiusa a failurs of justice 
the proceedings are not vitiated. [P 508 0 2] 

S, Nagaraja Ayyar — for Potitionor. 

K. Venkataragavazhari — for Ras- 
pondent. 

Pandstlai, J. — This is a peti- 
tion to revise the order of the Sub- 
Divisional Magistrate of CliittoDr dis- 
missing the appeal to him from an order 
of the Stationary Sub-Magistrate of 
Chittoor whereby the petitioner who 
was the complainant in a case of assault 
before that Magistrate was ordered to 
pay under S. 250, Criminal P. C., Rs. 100 
by way of compensation to the accused 
as, in his opinion, the complaint was 
false and vexatious. 

Two points are taken in this petition, 
viz., (0 that the “appellate Magistrate 
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acted without jurisdiction in taking against whom an order for compensation 
further evidence purporting to act under is made is, so far as the' right to appeal 


S. 428, Criminal P. C., because, accord- 
ing to the appellant’s advocate, the ap- 
peal was not one under Chap. 31, Cri- 
minal P. C., to which alone S. 428 ap- 
plies and (2) that the appellate Magis- 
trate acted illegally in omitting to re- 
cord reasons for taking further evidence 
as he wai required to do under S. 428. 

As to the lirst objection reliance is 
placed upon the decision of Devadoss, J. 
in Sami Vannia Nainar v. Panaswami 
Naidu (l), in which that learned Judge 
held that in an appeal under S. 4^6 (b), 
Criminal P. C., the appellate Court ha^s 
no jurisdiction to take additional evi- 
dence whether the party objected to the 
reception of such evidence or not. I do 
not think that that decision is applicable 
to this case. The groutid of that deci- 
sion was that an appeal under S. 476fb), 
Criminal P. C., was not one under Chap. 
31 of that Code. Thaj decision w^as it- 
self based upon an earlier decision in 
Krishna lieddi v. Emperor (2) to 'the 
same effect, Th^ reason of that decision 
is seen from the terms of S. 476(1:)) itself 
which says that any person on whoso 
application a Court has refused to make 
a complaint under S. 476 or against 
whom such a complaint has been made 
may appeal to the Court to which such 
Court is subordinate. Upon the terms 
of that section it is clear that not only 
the right of appeal but the forum to 
which the appeal sliould be preferred 
are clearly proscribed. That section is 
in other words soif-sulficient and any 
appeal under that section is not one 
under Chap. 31. 

Jn this case, however, that is not so. 
S. 250 (3) says that a complainant or in- 
formant who has been ordered by a Ma- 
gistrate of the second or third class to 
pay compensation or has been so ordered 
by any other Magistrate to pay com- 
pensation exceeding Rs. 50 may appeal 
from that order as if such complainant 
or informant had been convicted on a 
trial held by such Magistrate. Now it 
is contended on those words that the ap- 
peal is under that section on the analogy 
of the decision above referred to. But 
the analogy is not complete because all 
that 8, 250 ( 3) s ay s is that a complaina nt 

(l) A.LR. 192S Mad. 391=51 Mad. 603. 

(ii) [1910] 33 Mad. 90=6 I.C. 881=20 M.L.J. 
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is concerned, put on the same footing as 
if he had been convicted and sentenced 
to pay a &oe, by that Magistrate. To 
find out to what Court the appeal is tc 
be filed, we have to resort to the' 
general chapter. on appeals and that is. 
Chap. 31 and the section applicable to 
this case is S. 407, It follows, therefore,, 
that it is incomplete to say that an ap- 
peal from an orcUr under S. 250 is an ap- 
peal under that section ; for, to make 
the statement complete it must be said, 
that the appeal is by virtue of Ss. 260^ 
and 407. 1 am, therefore, of the opinion 
that this particular appeal was none the] 
less under Chap. 31, Criminal P. C., be- 
cause the right of appeal was generally] 
conferred by an earlier section not with-i 
in that chapter. If the appeal was in! 
the terms of 8. 428 ‘‘under this chapter,**' 
all the powers conferred by that-sectionj 
w'ere immediately attracted to this ap-J 
peal and the Sub-Divisional Magistrate: 
had ample power to take additional evi- 
dense. That disposes of the first con- 
tention. * 

The second objection is also not sup- 
portable. It is no doubt the case that 
the Bub-Divisional Magistrate omitted 
to record reasons as he ought to have 
done when he thought it necessary to] 
take further evidence but that by no| 
means invalidates his proceedings be-j 
cause by S, 537, Criminal P, C., an omis-i 
sion of that character will invalidate'thej 
proceedings only if the omission has oc-l 
casioned a failure of justice. There is| 
nothing to show that any failure of jus- 
tice was caused in this case by the 
omission to record reasons by the Sub- 
Divisional Magistrate. 

Both the objections in this petition, 
therefore, fail and the petition must be 
dismissed. 

Beasley, C. J. — I agree. 

p.h.sVj.M. ! Petition dismissed. 
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(P^tna) 

CoaRTNEY-TfillRELL, C. J.. A^D 
Jambs, J. 

Narayan Maharana — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 10 of 1929, Deci- 
ded on 22nd Aprtl 1929, from order of 
Dist.’ Magistrate, Cuttack, D/- 19th Janu- 
ary 1929, 

(a) Criminal Trial — Sentence — Trivial 
offence — Prosecution started by malice and 
not out of pursuits of justice— Magistrate 
should impose nominal penalty. 

Whore the ofimce is utterly trivial and the 
prosecution is inst)ired by motives other than 
pursuits of justice and the Magistrate is con- 
vinced of the commission of offence from evi- 
dence on record, Magistrate should give effect 
to his opinion by convictin|< the accused and 
imposing a purely nominal penalty. [P 5i0 0 2] 

(b) Criminal P. C., S. 439— Intention is 
not gratification of private malice. 

The powers of the High Court in criminal 
revision are not intended for the gratification 
of privat*e malice, nor are they to be used to 
vindicate the position of a private prosecutor 
where a merely tecbbioal offence has been 
committed, however clearly that technical 
oilcnce may h«ve been proved. [P 510 G 2] 

(c) Cidminal P. C., §. 344 — AdjouYnments 
should bo deprecated. 

Magistrate should refrain from granting 
adjournmeiits sive in cases where they are 
clearly necessitated for the purpose of justice. 

.• [P 511 0 1] 

(d) Criminal P. C., S. 344 — Petty criminal 
case— Parties should appear at first hear- 
ing lor completion — Criminal Trial. 

In a petty criminal cise both parties should 
appear on the first day of hearing ready for 
the completion of the entire trial at a single 
hearing. ' [P 611 Cl] 

M, Subha Bao — for Petitioner, 

P. K, Sen with S. N. Ray^ior Oppo- 
site Party. 

Courtney-Terrell, C. J.— This is an 
applioation by the complainant Narayan 
Maharana for the revision by this Court 
of a judgment of acquittal passed by the 
District Magistrate of Cuttack in a 
charge brought by Narayan Maharana 
against Mr. S. C. Ghosh, the Principal 
of the Orissui School of Engineering, 
under S. 342, 1. P. C., and it serves to 
illustrate an important principle which 
should govern the exercise of the power 
of revision. 

The subject matter of the Charge may 
be briefly stated. Mr. Ghosh succeeded 
on 15th March 1928, as Principal of the 
School of Engineering a Mf. Parkinson 
the former Principal, who had been sus- 
pended on charges of misappropriation 
1930 Cr, C/64 i/4, 65 & 66 a/4 


of Government property. An auditor 
bad been appointed to investigate Mr. 
Parkinson’s accounts and on IGth March 
that audit had begun. The complainant 
Narayan Maharana and three other men 
were mistris who had been employed 
under Mr. l^arkinson. Mr. Ghosh had 
been ordered to take stock of the furni- 
ture in Mr. Parkinson’s bungalow and to 
enquire what part of it was Government 
property. On 27th April Mr. Parkinson 
was to have gone to the school to ans- 
wer some audit objections but be saw 
the four workmen mentioned outside his 
bungalow and called them in to question 
them concerning some of the^ charges, 
which it appears were to be made 
against him, in which some one or more 
of these workmen were said to have 
been implicated. He elicited from the 
workmen some information which he 
considered important and sent for the 
auditor. The auditor reduced the state- 
ments of the four workmen into writing 
and then took them with him to the 
school to interview Mr. Ghosh. The 
nature of Mr. Ghosh’s conversation with 
the workmen is of no importance to this 
case but what they told him set him 
upon the making of further enquiries. 
He sent for two other persons and ques- 
tioned them. Being anxious to prevent 
the four workmen from being tampered 
with by Mr. Parkinson or anyone under 
his influence Mr. Ghosh asked the dur- 
wan of the school to keep the four men 
in the science room in front of his office 
and to keep them under observation 
while further enquiries were made. 
This took place between 4 and 5 o’clock 
in the afternoon and it is said that on 
the order of Mr. Ghosh the durwau 
locked up the science room and confined 
the four men there until some time con- 
siderably later in the afternoon. Mr. 
Ghosh is charged with having kept these 
men under unlawful detention for the 
period during which they are said to 
have been in the science room. 

At 11 p.m on the same night the first 
information report was lodged. This 
was investigated by the police and Mr. 
Ghosh was questioned. The police on 
2ad May made the report “mistake of 
law” apparently meaning that the facts 
did not constitute an offence in law. On 
6th May the matter came before the 
Sub-DivisionaPOiiicer who dismissed the 
charge under S. 203, Criminal P. C« On 
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15th May the four men lodged a com- 
plaint, but this was dismissed on the 
following day as defective by reason of 
the fact that there were four complai- 
nants. There was then a second com- 
plaint by Narayan Maharana and this 
was dismissed on 22nd May by the Sub- 
Divisional Officer.On 22nd June Narayan 
Maharana made an application to the 
Sessions Judge fpr a further enquiry into 
the matter and on 25th July the Sessions 
Judge made an jOrder for a further 
enquiry. For some reason the enquiry 
did not begin until 2nd November, and 
on 17th November a report was made 
by Mr. Smith, Deputy Magistrate, re- 
commending the prosecution of Mr. 
Ghosh. The District Magistrate on 
10th December 1928 ordered the prose- 
cution. The trial was begun on 4th 
January 1929, and after no less than 
11 sittings (including four at which the 
accused was present but the proceedings 
were adjourned^, the judgment of ao- 
c^uittal, the subfect of this application, 
was delivered on 19th January 1929. 

It is not necessary to go further into 
the facts of the alleged offence, but it 
is sufficient for the purposes of this 
judgment to state that the reasoning of 
the District Magistrate is thoroughly 
defective. The case was an extremely 
simple one and I will merely state that 
upon the evidence it is abundantly 
clear that Mr. Ghosh should have, been 
convicted of a technical offence and a 
nominal penalty should have been in- 
flicted, such for example as a fine of 
Rs. 4 half of which might have been 
distributed amongst the four men who 
were unlawfully detained, and this sum 
would have amply compensated them 
for any damage wnich they could pos- 
sibly have claimed in a civil Court. 
The Magistrate, however, acquitted Mr. 
Ghosh, coming to the conclusion that 
the extent of the detention proved to 
his satisfaction did not amount to un- 
lawful confinement, and that Mr. Ghosh 
had no “ criminal intent ” in what ho 
did; he seems to have thought that 
“ criminal intent means in law inten- 
tion to act criminally. It is very un- 
usual for this Court to interfere with a 
finding of fact but in a case of greater 
magnitude interference with such a 
defective judgment would have been 
necessary. The Magistrate no doubt 
Iproperly inclined to the view that the 


offence was utterly trivial and that the 
prosecution was inspired by motives 
other than the pursuit of justice. Butj 
he could and should have given effect to| 
this opinion by convicting the aocusedi 
and imposing a purely nominal penalty. 
Instead of doing so he strained the evi- 
dence to show that no offence bad been 
committed and his own finding of the 
facts and his own reasoning demon- 
strate that his conclusion that no legal 
offence was committed is impossible to 
justify. 

Having briefly stated this vidw I 
shall now explain the principle upon 
which the Court should nevertheless 
decline to interfere. Firstly, although 
in my view the offence was undoubt- 
edly committed it is of a ridiculously 
trivial character and had the Magistrate 
convicted, any penalty greater than 
that which I have indicated would 
clearly have been improper. The sum 
which I have suggested might have 
been awarded by way of compensation 
to the four men detained, would have 
been entirely in the discretion of the 
Court, and it is quite probable in the 
circumstances tnat the Magistrate 
would have refused to allow any part 
of the fine to pass into their hands. It 
must be remembered that the object of 
criminal proceedings is not the compen- 
sation of private parties but the vindi- 
cation of the laws of the State. The 
Magistrate states his conclusion, for 
which I think there are very good 
grounds, that Mr. Ghosh was honestly 
endeavouring to do his duty and that 
this prosecution, however justified, it 
may be on technical grounds, is in- 
spired hy malice. Now it cannot bo 
doubted that by having to defend this 
case Mr. Ghosh has been put to an ex- 
traordinary amount of expense and 
trouble which is far more than acle- 
quate punishment for the technical 
offence which in my opinion he has 
committed, and to ask this Court to 
send the case back for a retrial is in the 
circumstances a gross abuse of legal 
process. The powers of the High Court 
in criminal revision are not intended 
for the gratification of private malice, 
nor are they to be used to vindicate the; 
position of a private prosecutor where aj 
merely technical offence has been com- 
mitted, however clearly that technical 
offence may have been proved. 
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I desire to call attention to the 
scandalous waste^of time and money 
disclosed by these proceedings. The 
numerous adjournments allowed by 
Magistrates in petty criminal cases and 
the great time which elapses between 
the original offence and the ultimate 
judgment indicate the need of a very 
drastic revision of the practice. The 
trivial offence committed in this case 
took place nearly a year ago and the 
.legal .costs incurred must have been 
jenormous. Magistrates should refrain 
{from granting adjournments save in 
jcases where they are clearly necessita- 
ted for the purpose of justice. In a 
petty criminal case both parties should 
appear on the first day of hearing ready 
for the completion of the entire trial at 
a single hearing. If this case had been 
iinvostigated on these lines the hearing 
should not have taken more than an 
hour and a half at the outset. The 
application for revision is rejected. 

James, J.— I agree. 

v.S./r.K. Application dismissed. 
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•(Patna). 

MACPHRRSON AND Dhavle, JJ, 

Dhanpat Tiwari — Appellant. 

.. V. 

Emperor — Opposite Party. 

Criminal Appeal No. 290 of 1928, De- 
cided on 13th May 1929, from decision 
of the Asst. Sees. Judge, Saran, D/- 10th 
December 1928. 

Criminal P. C., S. 297 — Record of charge 
containing sections without details^There 
is sufficient compliance. 

Session Judge’s note on the point of heads 
of charge, giving sections without details as 
having been read and explained to the jurors 
is sufficient record so as to comply with the 
law at least where the law applicable to the 
facts of the case is not complicated: A. I, R. 
1925 Pat, 797 and A. I, U 1928.Pa^. 420; Pat, 
Cr, A. 94 of 1924, lief. [P 512 C 2] 

B, P, Sinha^ior Appellant. 

B, P, Agarivala-'ior the Crown. 

Dhavle, J. — The appellant Dhanpat 
Tiwari has been sentenced by the As- 
sistant Sessions Judge of Saran to five 
years’ rigorous imprisonment under 
S. 36 G, I. P. C. The charge upon which 
he was tried, along with hisT lister Mt, 
SanichaiM, was that on or about 6th 
May 1928 at village Sikandarpur, police 
station Maharajganj, the^ kidnapped 
Basumatia Chokri aged about eight 
years, from the lawful guardianship of 
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her father Bampati Mahto, with intent 
or knowing it to be likely that she 
would be compelled to marry Kuber 
Pandey of Karasghat, police station 
Baikunthpur, against her will. 

Appellant Dhanpat is a neighbour of 
the complainant Pati or*Bampati Mahto, 
a Nunia of Sikandarpur. The girl Ba- 
sumatia is a daughter of Fati Nunia by 
a former wife. In Jyeth of last year 
Pati went to his mamhar (maternal 
uncle’s house) at Banpura, with his pre- 
sent wife Mt. Tetri and two young 
children, to attend some weddings, 
Basumatia being left behind with Sitmi, 
a seven year old daughter of Mt. Tetri 
by a former husband, to look after Pati’s 
buffalo. Qn 2nd Jyeth (6th M»y 1928) 
there was a marriage at the house of 
Dharamdeo Tiwari (D. W. 3) in Sikan- 
darpur, and Basumatia and Sitmi went 
to see the barat. When they were 
coming back past the house of appellant 
Dhanpat Tiwari, Mt. Sanichara took 
Basumatia inside. Dhanpat and Sani- 
ohara then prevailed on Basismatia to 
go with them to a village Daokali, seven 
or eight kos away, with a basket of 
pakwan (sweets), on a promise of giving 
her a luga and a jhula (piece of cloth 
and a jacket). The party — which inclu- 
ded Dhanpat’s son Sribhagwan — actu- 
ally left early the next morning and 
were met and accosted on the way by 
three witnesses in the case (P. Ws. 3, 
7 and 8). About three days afterwards 
Basumatia was put through a form of 
marriage, against her will, with one 
Kuber.Pandey of Karasghat, Dhanpat offi- 
ciating as the priest. After the wedding, 
Dhanpat and Sanichara sent Basumatia 
with Kuber Pandey in a palki to Karas- 
ghat. Kuber ’s mother and elder bro- 
ther Jagdish Pandey (P. W. 10) dis- 
covered at Karasghat that Basumatia 
was not a Brahmin but a Nunia. Jag- 
dish thereupon had a.panchayet held at 
Deokali ^and, getting no satisfaction, 
lodged an information at the thana of 
Baikunthpur on 17th May charging. 
Sheoprasad Dube, son of Mt. Sanichara 
and father of the girl who it had been 
settled was to be married to Kuber, and 
one Pacha Kuer, with cheating by per- 
sonation. While this case was under 
investigation, Pati Mahto learnt on his 
way back from Banpura that Basumatia 
has been missing, and lodged a *sanha 
about it at the thana of Maharajganj on 
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20th May. The police submitted a 
charge-sheet in Jagdish Pandey's case 
under S. 419, 1. P. 0. against Sheopralad 
Dube and Pucha Kuer, but the case was 
ultimately compromised on 27th June 
1928, on the persons then accused pay- 
ing Jagdish Bs. 200. Qn 2nd July Pati 
Mahto preferred a complaint under 
Ss. 363, 366 and 419, I. P. C. against 
Dhanpat, Mt. Sanichara and others be- 
fore the Sub-Divisional Magistrate of 
Siwan, who committed Dhanpat and 
Sanichara to the Sessions on a charge 
under 366, 1. P. C. 

The case was triad by jury. 

Mt. Sanicbara’s defence was that 
Basumatia had not been kidnapped bat 
had carried sweets for them accom- 
panied by her father Pati Mahto, and 
that it was not Basumatia but the 
daughter of her son Sheoprasad that 
had been married to Euber Pandey. 
There was a quarrel at the time of the 
rukhsati, and in the confusion that 
foil wad Basumatia was forcibly taken 
away by the barat party of the bride- 
groom Euber Pandey. Pati Nunia knew 
all the facts, though he had gone back 
from Deokali; and he bad falsely 
brought the present case because he 
was disappointed that Jagdish Pandey's 
case had been compromised without his 
getting anything dut of it. 

Dhanpat Tiwari's defence was that 
the case bad been brought on account of 
enmity; that he had nothing to do with 
Basumatia being kidnapped and did not 
even attend the wedding at Deokali; 
and that Pati Mahto had not gone away 
from Sikandarpur to Banpura at all. 

By a. majority of four to one the jury 
brought in a verdict of guilty against 
both Dhanpat and. Sanichara. The As- 
sistant Sessions Judge accepted the ver- 
dict and passed sentence as already 
stated. 

Dhanpat alone appeals. 

The first point raised on his behalf 
is that the Assistant Sessions Judge 
did not sufficiently explain the law to 
the jurv, and t'^e case of Biipan Singh 
V. Efttperor '!) is relied on in support. 
[The learned Assistant Sessions Judge’s 
inote on this point in the heads of charge 

^is : - V 

“ Sscfcious 801 aad 366, 1. P. C., read and 
iexplained to the jurors, '* 

It has been held in several cases that 
^ (i) a; I. Ii. l92rjpat7797^rp 


this is not a sufficient record of the 
charge on the questions of law but the 
convictions in Bupan Singh's case (1) 
were quashed on much more substan- 
tial grounds than a mere insufficiency 
of record in .this respect. In an un- 
reported decision of this Court, Prabhtu 
Singh v. Emperor (2) where this part 
of the beads of diarge merely ran 
** charges read and explained from the 
Code, " Jwala Prasad, J., referred to 
several previous decisions and held (my 
learned brother concurring) that ; 

there was no misdirection to the jury on 
the score that the law was not explained as 
is required by S. 297 of the CJode, ** • 

adding Mr. Hasan Imam very frankly 
concedes this. ” The position was 
also examined in Chotan Singh v. Em- 
peror (3) where it was held ^(to quote 
from the head-note) : 

** The failure of the Judge to record in the 
charge what actually his explanation of the 
Law was did not necessarily involve the setting 
aside of the conviction if the omission had 
not occasioned a miscarriage of justice, ’* 
and 

** The High Court will not .order a retrial 
when it is of opinion that, if the jury ac- 
cepted the evidence which was put fqrward on 
behalf of the prosecution there was no doubt 
that they wore entitled to convict the accused 
of the odence charged. ** 

In the present case it cannot be pre- 
tended that the law applicable to 
the facts was *all complicated. Basu- 
matia, if taken away was taken away 
from her father’s keeping and as to her 
age there was unchallenged evidence 
before the jury that she was eight or 
nine years old : the lady Doctor (P. W. 
5) saying that her age did not exceed ten 
years. Following the ruling in Chotan 
Singh's case (3), I am not prepared to^ 
interfere on the ground that the record 
is not sufficient to show that the jury 
was adequately directed on the ques- 
tions of law arising in the case. 

It has next been urged that the de- 
lay of nearly two months in the lodg- 
ing of the complaint has not been 
properly placed before the jury. I see 
no force in this contention at all. The 
learned Assistant Sessions Judge has 
pointedly referred to the relevant dates 
the 20bh* May when Pati Nunia, 
lodged his saneha, the 27th June 
when Jagdish Pandey’a case was com- 
promised and the 2Qd July when 

(2) Oriminal Appeal No. 94 of 1924. 

(8) A. I. B. 1928 Pat. 420=7 Pat. 311, 
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Pati Nunia filed his pebifcion of com- 
plaint. He then proceeds : 

** Now it would bo for you gentlemen to 
consider whether under these circumstances 
the delay would be such as would go to the 
very root of the case of the prosecution and 
would destrov their whole story of kidnap- 
ping. 

The heads of charge do nob contain a 
specific reference to Ex. 6, the' order- 
sheet in Jagdish Pandey’s case, from 
which jt appears that Pati Nunia ob- 
jected mote than once to the matter 
being compromised but the omission 
can obviously furnish the appellant 
with no ground of complaint. 

The third point raised in the appeal 
is » that sufficient -stress was not laid 
on the fact that the name of appellant 
Dhanpat was nob mentioned in the case 
under S. 419, 1. P. C., brought by Jag- 
dish Pandoy. As to this the learned 
Assistant Sessions Judge records after 
dealing •with the evidence of Basu- 
matia : 

“ Hera I would remind you gentlemen, that 
the case at Gopalganj was under S, 419, 
1, P. 0. which was of cheating by personation, 
and thea^fore yon will have to consider 
how far it would have b3on necessary in that 
case to give that part of the story there which 
was • couiioctod . with kidnapping. You will 
have also to consider whether the omission 
in any particular statement there would go to 
show that tbo^e stateuionta made in the kid- 
napping caso have been falsely got up for the 
purposes of this case or not, ” 

He again refers to the point when 
dealing with the evidence of -the Sub- 
Inspocbor of Baikunthpur, and, after 
snentioriing that the witness had sent 
up Basmnabia and Rainpati Nunia as 
witnesses in the case under S. 419, 
I. P, 0., to prove that Basumatia was 
Pati's daughter and that she had been 
married to Kuber Pandey 'and went to 
his house as a Brahmin girl, he ob- 
serves : 

“ It would b,‘ for you gentlemen to consider 
whether it was material for the Sub-Inspector 
to inquire 'and for the witnesses to depose 
in a cheating case under S. 419, I, P, 0, 
•about Dhanpat Tiwari who actually did 
not cheat Jagdish or Kuber, The cheat- 
ing case was against the father of the girl 
Kosila and Bueba Kuer, 

It seems to me clear that the non- 
mention of Dhanpat durin*g* the in- 
vestigation of Jagdish Pandey’s case 
was placed before ‘the Jury in a 
perfectly proper manner and that suffi- 
cient stress was laid on it by the 
learned Assistant Sessions Judge in 
charging the jury* 


ilbe only other question raised is 
that of the sentence. The offence of 
the appellant has been aggravated by 
the procuring of a large number of false 
defence witnesses but even so, the sen- 
tence does seem excessive. In my opin- 
ion a sentence of three years’ rigorous 
imprisonment and a fine of Bs. 100, 
with nine months’ rigorous imprison- 
ment in default would be sufficient to 
meet the^ends of justice and I would 
further under S. 545, Criminal P. 0,, 
direct that the fine if recovered be paid 
to PabPNunia as ’compensation. Apart 
from this modification of the sentence 
I ^ould dismiss the appeal. 

’ Maepherson, J. — I agree. I desire 
to add bha-t prior bo the decision in 
Ohhntan Singh v. King Empero) (3) in 
the vacation of .1927 .where somewhat 
different views are expressed though 
perhaps obiter it appeared to be set- 
tled law in this Court that in recording 
“ the heads of the charge to the jury ” 
as*directed under S. 367, Criminal P.'C., 
it was sufficient for the Sessions Court 
at least 'Unless the case was extremely 
complicated to record as a head of the 
charge that the sections of the Penal 
Code relating to the offence charged 
had been read and explained to the 
jury. In Prabhu Singh v. Emperor 
(2) Bench and Bar regarded the 
matter as not open to dispute. In 
EJenath Sahay v. Emperor (4) the re- 
cord of which I have examined, the 
head of charge to the jury “ laying 
down the law by which the jury are to 
be guided ” (S. 297) was not more ex- 
tensive than in the present case when 
allowance is made for the difference 
in the nature and complexity of the 
two cases. Indeed it has been the 
normal practice to record this head of 
charge in the manner in which the 
Sessions Judge usually made a brief 
note of it for his own. guidance. S. 367 
expressly provides that in a trial by 
jury the Court need not write a judg- 
ment. Any suggestion to the Courts 
that in recording the heads of the 
charge to the jury they should practi- 
cally write a judgment and indeed 
should write out to no purpose the ele- 
ments of criminal law which the Court 
must explain to a jury but no ex peri- 
enced Judge sets out in a judgment is 

(4) [1016] I PAt. L, J, 317-35 I. 0. 657= 
2 Pat, L, W, 348. 
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in my opinion strongly to be depre- 
cated. To my mind no exception can 
be taken to the record by the learned 
Assistant Sessions Judge of the head of 
the charge showing how he laid down 
the law to the jury. 

V,B./R.K. Order accordingly.. 

1930 Cr. Cases 514 

(Patna) 

Adami and Chatterji, JJ. 

Gobind Bam Marwari — Petitioner.' 

V. 

Emperor — Opposite Party. • 

Criminal Eevn. No 44 of 1929, Deci- 
ded on »17th April 1929, from an order 
of Deputy Magistrate, First Class, Mon- 
ghyr, D/- 24th November 1928. 

Police Act (5 of 1861). S. 34 (3)— Cart 
kept in parti land by side of road with 
width of 40 feet — ^There is no presumption 
by implication of annoyance to public. 

Although easing by a man on a public r6ad 
may constitute an offence inasmuch as it 
causes annoyance to the residents or passen- 
gers, the more fact that a cart was kept in the 
parti land by the side of the road with a width 
of 40 feet, cannot raise any presumption by 
implication that it caused annoyance to the 
public: 20 Cr, L. J. 452, BeL on, [P 514 G 2] 

N. 0. Ghosh — for Petitioner. 

0* M. Agarwala — for the Crown. 

Chatterji, J . — This application is 
directed! against an order passed in 
appeal convicting Bthe petitioner under 
S. 34, Police Act, and sentencing him to 
a fine of Bs. 5. 

It is urged in this Court that the act 
complained of does not, in view of the 
findings arrived at, come within the 
purview of S. 34, Cl. (3), Police Act, 

It appears that a certain cart was 
kept by a cartman on the road in front 
of the petitioner’s shop in Bari Bazar in 
the town -of Monghyr for about two 
hours. The cartman was convicted on 
his plea of guilty and fined Be. 1. 

The learned appellate Court refers to 
the evidence of the reporting constable 
that there is parti land between the 
'road and the accused Gobind’s shop 
and that conveyances stop in this parti* 
He also states that the road in front is 
some 40 feet wide and further that only 
one wheel' oE the cart was on the metal- 
led portion of the road and that^ owing 
to the road being sufficiently wide it 
did not actually cause any stoppage of 
traffic or obstruction; but all the same 
he considered that the case came within 
the purview of S. 34, because the need- 


less keeping of a cart on the road for 
such a long time must necessarily cause 
annoyance to the public using that 
road. One can understand that in the 
circumstances of a particular case the 
keeping of a cart for a length of time 
may cause annoyance so as to constitute 
an offence under 01. '(3), S. 34. But in 
the circumstances of this particular case 
and having regard to the findings arrived 
at namely, that there was no stoppage 
of traffic or obstruction or annoyance 
actually caused, there is no justification 
for the conviction. It has been laid 
down by Das, J., in Bamcharitar Kahar 
V. Emperor (I) that before a person can 
be convicted under S. 34, it must be 
established that the act complained of 
was to the obstruction, inconvenience, 
annoyance, risk, .danger or damage of 
the residents or passengers. Although 
the easing by a man on a public road 
may constitute an loffence inasmuch as| 
it causes annoyance to the residents or' 
passengers, the mere fact that the cart, 
was kept in parti land by the side of! 
the road with a width of 40 feebf cannot: 
raise any presumption by implication 
that it caused annoyance to the public. 
In the circumstances the contention of 
the learned advocate for the petitioner 
must succeed. 

The application is allowed, the con- 
viction set aside, and the fine, if paid, is 
to be refunded. 

Adami, J. — I would only add that in 
my opinion the proposition set out by 
Das, J., in Bamcharitar Kahar v. Em- 
peror (1), is too wide. Wherever an ob- 
struction or a nuisance must by its 
nature cause inconvenience or obstruc- 
tion under the section, I would hold 
that there would be an offence under it* 
It is not necessary in every case to pro- 
duce witnesses to say that they have 
been obstructed or annoyed: for in- 
stance .the mere act of committing a 
nuisance on a road by way of easing 
onesslf is sufficient to bring the person 
so acting within the section. In the 
same way if a cart is left on the middle 
of a road it must be held that it was 
causing ati obstruction though it may be 
that no one comes forward to say that 
he was actually obstructed. In the 
present case the finding is that there 
was no obstruction and that there would 
-ha no obstruction by the placing of the 
'll) [1919] 20 Or. L. J. 452=51 1. 0. 840. 
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cart on the spot where it was found. I 
therefore agrees with my learned brother 
that the accused should be acquitted. 

Furthermore there is a doubt in my 
mind whether the petitioner who was 
sitting at his shop could be held respon- 
sible for the keeping of the cart on the 
road outside his shop as the cart did not 
belong to him. 

• V.B./r.K. Applioation allowed^ 

1930 Cr. Cases 515 

(Patna) 

Courtney. Terrell, C. J. and 
Dhavle, j. 

Sohrai Sao and another — Appellants. 

V. 

Emperor Party. 

Criminal 'Appeal No. 15 of 1929, De- 
cided on 8th June 1929, against decision 
of Sess. Judge. Gaya, D/- 8th January 
1929. 

(a) Criminal Trial— Evidence— Miirccep- 
tion of inadmissible evidence. 

MisreoepMon of a piece of evidence which 
is inadmissible but which has very little weight 
and admission of which causes no substantial 
injuaticG. does not vitiate the trial. [P 519 0 1] 

(b) &idence Act, S. 154 — Purpose of 
cross'examination is to obtain admission on 
which party cross*examining may rely. 

A party is allowed to cross-examine its own 
witness because that witness displays hostility 
and* not necessarily because he displays un- 
truthfulnoas. The main purpose of such cross- 
examination is -to obtain admissions and it 
would bo ridiculous to assert that a party 
cross-examining a witness is thereby prevented 
from relying on admissions and to hold that 
the fact that the witness is being cross- 
examined implies an admission by the cross- 
examiner that all the witnesse's statements are 
falsehoods: A, I. B. 1927 Bom. 501, Rel. on; 
Bradley v. Ricardo, (1831) S Bing. ^1, Ref ; 
h'aulltner v, Jirine (1858), 1 F. & F. 264; A I.B* 
1920 Cal, 133; A,JM. 1928 Cal. 090, Dias. from. 

[P 519 C 2] 

(c) Penal Code, S. 302— Extenuating cir- 
cumstance — Reason for passing lesser sen- 
tence ought to be express and adequate— 
Wife murdered to save dishonour of family 
is no extenuating circumstance. 

The reason for passing a lessor sentence on 
conviction for murder ought to be express and 
adequate. Such reasons are sometimes to be 
found in the order of the mentality to which 
the person belongs. But the face that a murder 
of his wife by a husband was inspired with a 
view to save his family from dishonour which 
would sooner or later have fallen upon them by 
reason of the habits of the wifetlges not con- 
stitute any extenuating ciroumstanoe, for les- 
ser sentence of transportation. [P 520 0 1] 

(d) Criminal Trial— Evidenjce — Doubt — 
Feeling of doubt is matter for consideration 
before verdict end not after. 

The feeling of doubt as to the guilt of the 
accused is a matter to be considered by the 


tribunal before but not after the verdict. It 
has no place in the determination of the sen- 
tence after conviction. If the evidence is not 
strong enough to justify an irrevocable sen- 
tence the accused is entitled to acquittal,- for 
law does not recognize the right of a judicial 
tribunal to give enect to more than one degree 
of doubt. IP 520 Cl] 

(e) Criminal Trial— Duly of Court— Court 
must administer law and not grant mercy. 

Legislature has wisely not thought fit to en- 
trust judicial tribunals with the prerogative of 
mercy and the Judges must remember that they 
are sworn to administer the law not as they 
wish it might be but as they find it. [P 520 0 2] 

JT. L. Nandkeolyar and jB. P. J amuar 
— for Appellants. 

C. M. Agarivala—fov the Crown. 

Courtney-Terrell.^C. J, — This is an 
appeal by Sohrai Sao and Sawki Sao, 
who are brothers, against their convic- 
tion by the Sessions Judge of Gaya, 
under S, 302, 1. P. C. of the murder of 
Mt. Gauri, the wife of Sphrai Sao. The 
learned Sessions Judge sentenced both 
of the appellants to transportation for 
life and we issued a rule directing the 
appellants ori the hearing of the appeal 
to show cause why the sentence should 
not be enhanced to death. The trial 
took place with the help of four asses- 
sors, one 'of whom was of opinion that 
both of the accused were guilty* and 
three that neither was guilty... 

The appellants together with a third 
brother Kishun and an uncle Kasi Sao 
reside in a house in village Tarwan. On 
the night of the murder of Mt. Gauri 
the uncle, Kasi, was sleeping at the 
village katchery, and the youngest bro- 
ther Kishun was sleeping at* the shop 
owned by the three brothers at a short 
distance from the house. Neither Kasi 
nor Kishun is directly implicated in the 
crime. There were also in the house 
Mt. Dakhia, the mother of the appel- 
lants, Mt. Panhaa Kuar, the sister of 
Kasi Sao, Mt. Balua, Kasi Sao*8 wife 
and .the deceased woman Mt. Gauri. 
The deceased was about 22 years old 
and lived in purdah. There is some 
evidence that she was not on good 
terms with the other women who used 
to scold her because she sometimes went 
out of the house stealthily at night, 
and that the two brothers would also 
scold her for the same reason. It is 
true that the evidence on this point is 
slender and the relatives of the appel- 
lants, in their efforts to shield them 
and to dispose of any motive for their 
crime have one and all declared that 
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she vras a woman of good character. 
But since the evidence of these relatives 
is false on many and material points I 
am disposed to give little credit to it. 
The mother of the appellants Mt. Dak- 
hia died before the case reached the 
committing Magistrate’s Court. 

In the very early morning of 16th 
August a rumour spread through the 
village that Mt. Gauri had died on the 
previous night of cholera, and it is not 
disputed that this lumour was started 
by the appellants assisted by their 
third brother Kishun. The womee were 
heard wailing inside the house and the 
two appellants .were seen standing ajb 
the doorway of their house and were 
lieard consulting about the cremation of 
the dead body. A number of villagers 
assembled outside the house. One of 
them Budhan Pasi who had met Kishun 
and had been told by him of the death 
from cholera, entered the angan of the 
house by the door leading from the 
angan on to the Toad. He there found 
the body covered with a piece of cloth 
lying partly on a veranda on the south 
side and partly in the angan. The 
ground of the angan and the verandah 
appeared to have been recently washed 
and smeared with ashes but blood stains 
were still apparent. Lying by the side 
of the body was a curved knife. He un- 
covered the body and found that the 
throat had been cut. He enquired of 
the appellants why they had alleged 
that she had died of cliolora and the 
appellants replied that in fact she had 
committed suicide by cutting her throat. 
A number of other witnesses relate the 
same story, that is to say, the fact that 
the appellants were standing at their 
door and weeping, that on enquiry the 
appellants stated that Mt. Gauri had 
died of cholera and of the later dis- 
covery by the witnesses that the wo- 
man’s throat had been cut. 

It must soon have become clear to 
the appellants that the story of cholera 
could not be sustained and that having 
regard to the fact that the woman’s 
throat had been cut the death must bo 
explained on the basis of suicide. Ac- 
cordingly shortly after sunrise the ap- 
pellant Sbhrai came to the village 
katohery where he spoke to .Deo-% 
narain Lai the diwan of the landlord 
and stated that hie wife had committed 
, suicide by cuttiug her throat. The 
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diwan said that he ought to go to the 
thana and lodge an *^in£crQiation. He 
refused to go stating that he was ill 
and in fact it would appear that he was 
suffering from acute toothache. The 
diwan then sent for Tilak Bajwar, 
one of the two choukidars of the vil- 
lage, and told him t ) lodge an informa- 
tion. Tilak stated that he must first 
see the body and went to the house. 
There he saw the body and notice^ that 
it had been freshly washed and that the 
hair was still wet. He saw that an 
attempt had .been made to wash the 
floor of the angan and the verandah of 
blood and ashes were scattered about 
and there were blood marks on the 
walls of the verandah. Mt. Dakhia and 
the other women were present and 
weeping by the side of the body. They 
said that they knew nothing as to' how 
the ‘deceased had come to her end. 
Tilak waited there about an hour until 
the second chaukidar Bipat Dusadh ar- 
rived. This man had also heaid at the 
house two hours after sunrise. He was 
left to watch the body wliile^ Tilak 
went to give the first information. 
Tilak left the house and met Sohrai a 
short distance away. He asked him to 
come to the thana. At first Sohrai said 
he would not on account of his 
toothache but ultimately ho reluc- 
tantly consented. The appellant Sawkhi 
had by that time disappeared. At 
the thana, which was reached at 
about noon Sohrai lodged an informa- 
tion in w'hich lie stated that for the 
last 17 or IS days he had been ill with 
fever and toothache, that his wife who 
had been attending hirn tlie night be- 
fore w^hen* lie had told her that his 
pain wrould end. with his life had 
wept and said : What should I do by 
remaining alive ” that he had risen 
when about two gharis of the night w^ore 
remaining to make water and had 
found his wife lying where she was in 
fact found with her throat cut the 
knife lying by her side. He adds : 

** I raised an alarm and began to wail and 
weep when the other merabora of my house 
viz., my motjior came up. My aunt opened 
the door of hay house when the p3ople of the 
mohalla and the village also began to come 
in. ** 

The brotheft referred to is clearly 
his co-appellant Sawkhi. The story 
that the house had been opened to the 
village people immediately on raising 
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his alarm is clearly untrue for no one the other dhoti whose ownership is 


of the neightbours heard the wailing of 
the women until at or very shortly 
after dawn. and the first that was heard 
of .the matter was the story of the 
death of Gauri from cholera. The Sub- 
Tnspector went at once from the thana 
to the house and. called Shiva Prasad 
Lai, a patwari and the diwan Deo- 
narain Lai to assist him in making an 
inquest report. Ho saw at once that 
it was not a case of suicide and he tuok 
a statement from the chaukidar Bipat 
Dusadh, which forms the first informa- 
tion in this case. He searched the 
house and found blood marks in the 
angan and in the verandah room imme- 
diately adjoining it. A great quantity 
of blood had clearly flowed 'On to the 
floor and an attempt had been made to 
clean tbis up with water and to, con- 
ceal the blood with ashes. There were 
blood maiks on the walls of the ver- 
randah room to a height of two feet. 
There were also blood marks on an 
earthern kothi which stood in an ad- 
joinin<^ room and the appearance of 
the marks was such as to suggest that 
a person with blood stained hands had 
touched it. 

On the following day lie wont 
to the back of tlie house where at 
a distance ot about twenty paces there 
runs a pyne. In this pyno he found an 
earthern pot and in this was a nimas- 
tin or half sloovod shirt wliioh the ap- 
pellant Sohrai admits to bo his. It 
bore blood stains. Concealed in some 
bushes immediately bohind the house 
were two dhotis and a sari. These 
were web and had evidently recently 
been washed. They had been wrapped 
up together and concealed behind some 
bushes. The Sub-Inspector noticed 
that they bore blood stains. One of 
the dhotis, the appellant Sohrai ad- 
mits, belongs to him. As to the other 
there is a certain conflict ot evidence. 
Kishun and the other relatives say it 
is his property but a dhobi who washes 
the clothes of the family says that it is 
the property of Sawkhis ; the evidence 
is, I think inconclusive on'»tJiis point. 
The sari was the property ot the mother 
of the appellants. The report of the 
Chemical E&aminer staftes that the 
nimastin was stained with blood as 
was the dhoti identified as belonging 
to Sohrai. No blood was detected on 


doubtful or on the sari. It appeared, 
however, to the Sub-Inspector and the 
patwari that these garments were 
blood-stained. In any case they had 
been washed, had been wrapped to- 
gether and were wet. The Chemical 
Examiner has also found stains of 
human blood on the tnife which the 
Sub-Inspector found lying near the 
body and in the samples of earth which 
the Sub-Inspector scraped from the 
blood-stained ground and the earthen 
kobhi^ The Sub-Inspector sent off 
the body for post-mortem examination 
^nd the evidence of Col. Napier, the 
Civil Surgeon is to the effect that the 
wounds found on the deceased could not 
have been solf-inflictod. 

The appellant Sohrai was arrested on 
the following day. The appellant 
Sawkhi absconded and did not sur- 
render until the case reached the com- 
mitting Magistrate. The appellants 
called no evidence either before the 
committing Magistrate or at the trial. 
At the.hoaring of the appeal Mr Nand- 
keolyar, who has conducted the case 
for his clicn.ts with conspicuous abi- 
lity J and great earnestness, has of- 
fered the following argument. He 
admits that it is impossible to contend 
that the deceased committed suicide. 
Ho suggests that the story related in 
the first information by Sohrai is sub- 
stantially true and that on awaking 
Sohrai found his wife dead in the angan 
and called the female relatives. Terrified 
by the embarrassing position in which 
they found themselves and fearing that 
they would bo charged with the murder 
they first invented the story of the 
death from cholera. When it became 
apparent that this could no longer be 
maintained they fell back on the story 
of suicide. He suggests that although 
they may themselves have believed that 
it was a case of murder they had no one 
on whom they could fasten their sus- 
picions, and accordingly made the most 
of the possibility of suicide. Indeed in 
the first information lodged by Sohrai at 
the thana he evidently sought a motive 
for the suicide in the grief of his wife 
at his painful illness and the additional 
fear that if he died she would be unable 
to remarry. Sohrai in additken to 
lodging a first information made a state- 
ment to the Sub-Inspector at the house 
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before his arrest. In this statement 
Sohrai bad said that he. had 'pledged 
some of his wife’s ornaments and that 
on the night of the occurrence they had 
quarrelled over this fact and that the 
quarrel probably led her to commit sui- 
cide. 

Mr. Nandkeolyar contends that 
these varying statements as to the 
motive for the suicide are mere exhibi- 
tions of the distracted mind of a man. 
who is trying to find a plausible expla- 
nation for what he very well knows to 
have been a murder, but believes .him- 
self in a desperate position because ho 
has no adequate solution to offer to th^ 
question of the identity of the murderer, 
it is further pointed out that the house 
affords easy opportunity for the entrance 
and escape of a murderer. In the north 
wall of the angan there is an unclosed 
door-way which provides uninterrupted 
access and it is said that an assassin 
may very well have entered through 
this door-way in the night and have 
equally easily escaped. In view of the 
facts that no one can suggest a possible 
murderer with any adequate motive 
this suggestion is inherently improbable, 
and in view of the conduct of the in- 
mates of the house it is altogether un- 
believable. Had the accused really 
found his wife two hours before sunrise, 
as he says, he would have raised a com- 
motion which could not have failed to 
attract the attention of the neighbours 
as well as that of the other females of 
the household. At a. much later hour 
when the story of cholera had been in- 
vented, when the washing of the floois 
had been completed the females then 
began to wail in .a manner which at- 
tracted the neighbours and the appel- 
lants also wept outside their house. 
The theory moreover does not account 
satisfactorily for the attempt to conceal 
the blood-stained clothes. It is probable 
that these clothes were disposed of in 
the pyne behind the house before it be- 
came light. It is moreover clear that the 
woman was killed while sleeping for no 
one heard a sound of a cry or a 
struggle and as the prosecution point 
out an assassin from outside would have 
had no motive for killing the sleeping 
woman or for moving her body to a 
position half in and half out of the 
verandah where it'is clear that she had 
been sleeping. It has been suggested 


that a silver necklace and a gold nose 
ring had vanished frdm the person of 
the deceased. Now the nose rings could 
not have been removed while she was 
awake. It could only have been re- 
moved after her death and the person 
who removed it after cutting her throat 
would necessarily have been drenched 
with blood and he would have been 
standing in a pool of blood while he 
performed the operation. In this ^con- 
dition he could not have slipped out 
of the northern door-way without leav- 
ing most conspicuous blood stains of 
which there is no trace whatever. In 
my opinion this theory of a murder by 
a stranger is quite impossible to be- 
lieve and the suggested explanation of 
Sohrai ’s conduct therefore falls to th& 
ground. 

As to the accused Sawkhi it is sug- 
gested but with very little force that he 
was not present. He^was seen by seve- 
ral witnesses at the door of the house 
weeping with Sohrai. He had been 
seen by the two chaukidars for the two 
days previously in the village ^ind at 
the shop. Immediately after the event 
ho fled to a village called Etawa where 
his father-in-law resides and took 
refuge with him. The v/hole family 
has attempted to shelter Sawkhi by 
saying that he had been absent from 
Tarwan for several days although they 
wore unable to suggest where he had 
gone. But Kasi Sao, the uncle, ia 
proved to have written a letter to 
Sawkhi .and to have sent it to Etawa 
after Sawkhi had left for that place. In 
it he advised Sawkhi to get the people 
of Etawa to say that he had been there 
for several days. The letter was deli- 
vered to Sawkhi, but there is no evi- 
dence as to the nature c£ Sawkhi’s 
action as a consequence of receiving the 
letter. It is therefore no evidence 
against Sawkhi but it serves to dis- 
credit Kasi Sao in his story that ho did 
not know where Sawkhi had gone. The* 
reference to “my brother*’ in Sohrai’a 
first informaltioQ which I have quoted 
above is clearly to Sawkhi and not to> 
Kishun. ^awkhi moreover has not 
attempted to call any evidence as ta 
bis whereabouts at the time of the> 
occurrence. • 

A further point was taken by Mr. 
Nandkeolyar on behalf of the appellants 
based upon the matter of an alleged 
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reception before Jkhe Seessions Judge of 
inadmissible evidence. The youngest 
brother Eishun was examined as a pro« 
^ecution witness and upon manifestation 
by him of’hostility to the prosecution 
the learned Judge in his discretion gave 
to the prosecution leave to cross-exa- 
mine him. He 'Cvas asked whether he 
had not previously made a statement 
which had been recorded by the Deputy 
Magistrate which conflicted with the 
account given by him in the Sessions 
Court. That statement after mentioning 
his visit to the house and the finding of 
the woman with her throat cut runs as 
follows; 

** I Giiquirad from mothor who had killed 
her. Sho said “ Sohrai had cut the neck ** 
Sohrai was also in the lioua3 hut not within 
hearing distance from us. I did not ask him 
anything. For a month Sohrai and his wife 
were not pulling well with each other. * I do 
not know why. I had not soon Sohrai ever 
beat hci but I saw them quaerelling during 
the period of one month as mentioned above. I 
could not make out why they quarrelled 
among them 

Now it is conceded by the prosecution, 
and nightly that the quotation of the 
mother’s statement, although the mother 
is now dead, was inadmissible. Had the 
mother herself made the statement in 
the. wifcness-box as quoted by Kishun 
it would nob have amounted to evidence 
at all but merely to a statement in 
usurpation of the functions of the Court. 
It would have been otherwise if she 
had been reported as having said: “ I 
saw Sohrai cut her throat.*’ This part 
of the defence objection *is sound, but 
bhe misreception of this piece of evi- 
Idence could, in my opinion, have had 
very little weight and no substantial 
injustice has been done. Moreover it 
would not appear that any objection 
was raised at the trial. 

It is, however, further objected that 
the entire statement (and in particular 
that portion relating to quarrels bet- 
ween Sohrai and his wife) was inadmis- 
sible for the following reason: The 
witness had been declared hostile and 
according to the contention of Mr. 
Nandkeolyar this necessarily implies 
that the witness was whollV^iscredited 
and the prosecution having discredited 
their own witness are not entitled to 
rely upon any part of his evidence. I 
am aware that in India from time to 
this curious view of the consequence of 
declaring a witness hostile has become 


current. The whole idea has been al- 
lowed to grow out of an observation re- 
ported as having been made by Lord 
Campbell in an old Scottish case: 
Faulkner v. Brine (1). This was ac- 
cepted by the Calcutta High Court in 
such cases as Khijruddin v. Emperor 
(2) and more recently by Cuming and 
liort- Williams, JJ., in Mokbul Khanw. 
Emperor (3). In this latter case the 
learned Judges said: 

“ In other words a partly cannot be allowed 
to say that his witness is a truthful witness so 
far as a part of his evidence is oouoerned but 
an uncruthfnl witness so far as some other per* 
tion is concerned.** 

• The theory so stated is fallacious A 
party is allowed to cross-examine his 
own witness because that witness dis- 
plays hostility and not necessarily be- 
cause he displays untruthfulnoss. The 
theory has gained currency owing' per- 
haps to the common belief that the sole 
object of cross-examination is to discre- 
dit the witness whereas its main pur- 
pose is to obtain admissions, and it 
would be ridiculous to assert that a' 
party cross-examining a witness is there- 
by prevented from relying on admis- 
sion, and to hold that the fact that the. 
witness is being cross-examined implies 
an admission by the cross-examiner that 
all the witness’s statements are false- 
hoods. The correct view was, in my! 
opinion, expressed in Emperor v. Jehan- 
gir Gama (4). Moreover the opinion of 
Lord Campbell has never been followed 
in England and the English Law upon 
which the Evidence Act is founded was 
clearly stated by Tindal, C. J., in Brad- 
ley V. liicardo (5). Therefore that part 
of Kishun’s statement which is contain- 
ed in his statement to the Magistrate 
was clearly admissible. 

In my opinion the guilt of both th© 
appellants has been established on th© 
clearest possible grounds and admits of 
no doubt whatever and the appeal' 
should be dismissed. The dearned Ses-| 
sions Judge has come to the conclusioh, 
upon what I think is very inadequate, 
evidence, that the murder was commit- 
ted by the appellants with a view to 
save their family from dishonour which 
would sooner or later have fallen upon^ 

(1) [1858] 1 P. & P. 254! 

(2) A, I. R. 1926 Cal. 139=53 Cal. 3T2. 

B) A. I. B. 1928 Cal. 090. 

4) A. I. R. 1927 Born. 501. 

(6) [1831] 8 Bing. 57. 
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jthem by reason of the habits of the de- 
ceased. But even if there had been ade- 
quate ground to believe that they were 
so inspired this would not constitute 
any reason for relieving these men of 
extreme penalty. It would establish a 
moat dangerous and immoral principle 
to concede to any jealous husband the 
right to assassinate his wife and escape 
the gallows. The reason for passing the 
jlesser sentence must be express and ade- 
IQuate. Such reasons are some times to 
I be found in the order of mentality to 
Iwhich the person belongs. A simple- 
minded ignorant savage who slaughters 
a person whom ho really believes to be* 
a dangerous magician may well fall into 
this class. In this province moreover 
the position of women, deprived of con- 
tact with the world, of education and of 
all opportunity for mental development, 
would, save in very extreme cases, jus- 
tify a Court in treating them as persoms 
who should not be sentenced to death. 
Sometimes also an extenuating fact may 
be found in the circumstances of the 
-crime itself, such, for example, as those 
which often occur in agrarian riots 
where a free and honest fight on equal 
terms results in death although the 
crime may nevertheless nob fall within 
the exceptions to S. .‘iOO, I. P. C. 

I must observe that a feeling of doubt 
^as to the guilt of the accused is a mat- 
ter to be considered by the tribunals be- 
;fore but not after the verdict. It has 
no place in the determination of the 
.sentence after conviction. If the evi- 
jdence is not strong enough to justify an 
jirrevocablo sentence the accused is en- 
;titled to acquittal, and our law does not 
recognize the right of a judicial tribu- 
|nals to give effect to more than'oiie deg- 
:ree of doubt. It is not permissible for a 
Judge to sentence a prisoner to trans- 
portation for life on the ground that he 
is sufficiently certain of the guilt for 
that purpose but nob sufficiently certain 
to sentence him to death. I mention 
this matter because it may throw light 
on some of the reported decisions which 
are otherwise inexplicable on judicial 
grounds. 

Finally it must be noted that those in 
whose hands is placed the exeixise of the 
royal prerogative of mercy are not 
trammelled by any legal considerations 
whatever and may be trusted to exer- 
cise thoir powers. The legislature has 


wisely not thought fit« to entrust judi- 
cial tribunals with the prerogative of | 
mercy and Judges must remember that 
they are sworn to administer the lawi 
not as they wish it might be but asj 
they find it. The case we are dealii _ 
wit'* is one of brutal assassination of a' 
sleeping and defenceless woman and I 
can see no reason why the murderers 
should not suffer the extreme penalty. I 
would, therefore, set aside the sentence 
of transportation for life and sentence 
the appellants Sohrai Sao and Sawkhi 
Sao to be hanged by the neck till they 
are dead. 

Dhavle, J. — I agree. 

V.B./r.K. - Sentence enhanced. 


1930 Ct, Cases 520 

(Patna) 

Courtnby-Tberell, 0. J., and 
Macpherson, j. 

Khudu Rajak — Accused — Appeliant. 
v. 

Opposite Party. 

Criminal Appeal No, 167 of 1929, De- 
cided on 20bh December 1929, from de- 
cision of Sess. Judge, Manbhum-Sambal- 
pur, D/- 2nd September 1929. 

(a) Penal Code, S. 30Z — Sentence. 

Unless exbonuating ciroumsfeancos can -be 

feund, a murderer must be santenced to death. 

[P 523 C 2] 

(b) Penal Code, S. 3 02<— -Sentence of death 
must be imposed when Judge is sufficiently 
certain of guilt. 

It is not permissible for a Judge to sentence 
a prisoner to transportation for life on the 
ground that ho is sutiiciontly certain of the 
guilt for that purpose but not suffioieutly oer. 
tain to sentence him to death ; A. I. R, 1930 
Rat, 515 Rel on, [P 523 C 2] 

J. Ghatterji and li. S. Chatterji — for 
Appeliant. 

M. Aarawa^a — for the Crown. 
Courtney-Terrell, C. J. — This is an 
appeal from a decision of the Sessions 
Judge of Manbhum-Sambalpur convict- 
ing the appellant Khudu Bajak of the 
murder of his wife Puti Bajakin on 2ist 
April last. He was sentenced to trans- 
portation for life and by direction of 
the Court notice was served upon him 
to show cause why the sentence should 
not be chang&d to one of death. 

The accused is of the dhobi caste and 
is a resident of village Kana situated 
two miles from the Tbana of Balaram- 
pur. He is aged about 27 years. His 
father died some four years ago and 
since then he has been master of his 
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own assets and affairs. He is fairly On the night -of 2lsb May there were 


well off and has ^ pucca’ house. His de- 
ceased wife Puti Rajakin was the 
daughter of onePanu Rajak of a village 
called Nekra in the same district about 
two miles from village Kana. At the 
date of her death she was about 17 
years old. She married the appellant 
at about 8 or 9«years of age and went 
at once to her husband’s house. She 
attained puberty four or five years ago. 
The life of the married couple was not 
happy. The appellant used to beat his 
wife and on at least one occasion she 
ran away to her father’s house and com- 
plained to him of the treatment she 
received. She also complained to her 
grandmother, the mother of her father. 
Her own mother is dead and her father 
has married again. She complained to 
them that the appellant had beaten and 
illtroated her and showed the marks on 
her body and she told her grandmother 
that the treatment by her husband was 
duo to the fact that he had entered into 
an intrigue with another woman named 
Nuni Baisnabi. This person is of about 
the saj;De age as the appellant.' She is 
separated from her husband and carries 
on a small grocer’s shop at Kana where 
she lives with her mother. There is 
evidence that the appellant used to 
spend much of his time with this 
woman. 

The house of the appellant is a single 
storeyed building with a fiat pucca roof. 
]t has a verandah facing south; and 
north oi this verandah there are three 
rooms each with a door leading on to 
the verandah. In the westernmost 
room cows are kept. This room has a 
door in its western wall by which ac- 
cess is obtained to a staircase of two 
flights leading to the roof. The upper 
end of the staircase is suiTOundrd by 
walls standing up from tho main roof 
and tho e iclosed space is covered to 
protect the stairs. The southern- 
most enclosing wall has a door in it 
by which a person passing from the 
staircase may come out on to the 
•roof The roof of the house has a small 
])aTap 0 t a few inches high on the north 
side. Adjacent to the house iknd south 
of the verandah is a courtyard which is 
shared by the appellant with his uncle 
Nayan Rajak whose hou$e lies on the 
east and south-east of the appellant’s 
house. 


in the house of the appellant only four 
persons, the appellant himself, his wife, 
who died that night, the appellant's 
mother and a boy of about 13 or L4 
named Hint Rajak. He is a distant 
cousin of the appellant and about four 
or five day# before had been engaged by 
the appellant as his cowherd. 

At 8-30 a.m., there appeared at tb.e 
Balarampur thaua the uncle of the ap- 
pellant, Nayan Rajak accompanied by 
some villagers. He lodged a first infor- 
mation, which was recorded by the 
writ* head constable, the Sub-Inspector 
being absent that morning on other 
iDusiness. He stated that early that 
morning Khudu had called- to him to 
come up to the roof and see his wife 
who was lying dead having committed 
suicide by cutting her throat with a. 
sword ; that he had gone up to the roof 
and found Khudu there and on tho middle 
of three khatias, which were lying side 
by side east* and west, with their heads 
close to the eastern wall surrounding tho 
staircase exit he sa vv the body of Khudu’s^ 
wife. ' Her throat was cut, there wa^ 
much blood about and a bloodstained 
sword was lying on the ground close to 
the khatia. He said that tho other cots 
had been occupied, that on the north by 
tho boy Hiru and that on the south by 
Khudu. He said that tho sword oelongod 
to Khudu, and that it together with a 
bow and arrows had been kept on the 
roof. Ho said that Khudu's mother 
slept in the courtyard downstairs. He 
further said that Khudu was weeping 
and ..that when he had been asked by 
Nayan and fellow villagers, who had 
been called to the scene, to come to the 
police station to give information Khufiu 
had said : “Proceed, I am coming” and 
had set out before them. They had not, 
however, found him on the way. 

The head-constable went to the spot 
at 10-30 a.m., and held an inquest on 
the body and subsequently sent it tp 
the hospital for a post-mortem report. 
He found and took charge of the sword 
and its sheath and also found a bow 
and arrows close by. The deceased was 
lying on her right side and had two 
gaping wounds on the left side of the 
neck severing the spinal cord. They 
must have been inficted with great force 
by a heavy sharp weapon and there can 
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*be DO doubt that they were inflicted 
with the sword which was found. 

Naya Bajak gave his evidence before 
the Sessions Judge^ and a particularly 
foolish cross-examination by Babu 
-Chandi Oharan Ohatterji, who appeared 
for the defence, established beyond 
doubt that the sword was Efaudu’s pro- 
perty. The witness, however, somewhat 
altered the story that he had given in 
first information and this alteration is 
undoubtedly due to his desire to shield 
his nephew. He stated that the appellant 
had said that *'some one had cut the 
woman's neck" and when reminded by 
the Court that he had stated in the first 
information that Khudu’s mother slept 
that night in the courtyard he replied : 

"1 did nob Sdd her sleeping there. I said so 
but it was a mistake. I only saw the khatia.’*^ 

He, however, admitted that he^himself 
had slept in his own angan and from 
there he admitted that the courtyard 
was visible. It is very clear not only 
that Khudu’s mother had in fact slept in 
the courtyard downstairs as stated in 
the first information but that Nayan had 
actually seen her sleeping there. The 
mother Sukhada Bajakin and the boy 
Hiru have both given evidence. The 
mother says that she and Hiru and the 
deceased woman were the persons who 
slept on the roof. She says that Khudu 
went out after the evening 'meal and 
iihat she does not know when he retur- 
ned home. She says that the doorway 
leading from the bottom of the staircase 
into the cow room had been bolted and 
that no one can have got on to the roof 
by means of the staircase. She says that 
she had slept soundly through the night 
and when she 'had waked up she had 
found her daughter-in-law lying dead 
covered with blood and the sword on 
the ground and that she had then gone 
down the stairs and opened the door 
and found her son sleeping on the veran- 
dah. ’ This is a very natural and very 
pitiful effort to shield her son and to my 
mind the story is entirely incredible. It 
will bo remembered that three khatias 
were found on the roof by Nayan when 
ho went up there. The northernmost 
one bore no blood stains. On the mid- 
dle one Puti w?bs lying but the southern- 
most one w’as conspicuously blood- 
stained. 

It is to my mind certain that the hus- 
band and the wife -both slept on the 


roof as stated by Nayan in the first in- 
formation. Whether ^or not the boy 
slept* on the roof is not certain but he is 
of an Age v«^en such a proceeding would 
seem very unlikely. The probability is 
that the third and northernmost khatia 
was placed upon the roof after the mur- 
der had been committed and it was pro- 
bably placed thera by •the appellant as- 
sisted by his mother. It is true that in 
the first information Nayan says that 
the boy slept on the roof but he was not 
called to the scene until after the third 
cot was in position and I - think it likely 
that at that time it had not been de- 
cided between Khudu and his mother to 
say that she (the mother) had slept on 
the roof. It is quite incredible that the 
mother could have slept on the roof or 
that she was the first to discover the 
crime for in that case Nayan would have 
been told of this fact the moment he ap- 
peared on the scene and neither in the 
first information nor in his evidence in 
Court does he make any mention of hav- 
ing been told that it was the mother 
who had first discovered the dead body. 
Moreover hid she been the first ^o dis- 
cover the murder she would undoubted- 
ly have raised an outcry. 

Indeed Rai Bahadur Jyotirmoy Chat- 
terji who presented the case for thejap- 
pellant with the greatest ekill and ener- 
gy, was constrained to admit that the 
story of the mother having slept on the 
roof was too incredible to have any 
chance of success. He, however, boldly 
advanced a veiy ingenious hypothesis to 
account for the death of the deceased. He 
admitted that the situation and structure 
of the buildings rendered it almost im- 
possible that the murderer can have ap- 
proached the roof otherwise than by the 
stairs and ho offered the theory that the 
woman Nuni Baisnabi, who was the ap- 
pellant's mistress, instigated the murder. 
He suggested that she may have pre- 
viously arranged with some other person 
that on the night of Slst May, she 
should lure the appellant to an assigna- 
tion at her own house and that in his 
absence and while the door to the stair- 
case was left unguarded the assassin 
should Gomd to the house and murder 
the wife who might be expected at that 
time to be asleep. It being pointed out 
to the learned advocate that in that case 
a murderer would probably bring his 
own weapon, he quickly and ingeniously 
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replied that suoh a murderer if he found 
the sword which ^as adqpiittedly on the 
roof would prefer to use such a cotiTeni- 
ont weapon and leave it beh^ind him‘ to 
divert suspicion. He admitted that this 
hypothesis was supported by no evidence 
whatsoever but urged that it was consis- 
tent with the facts and ought to be 
treated as a possibility/ logenious how- 
ever as the theory is, it must in my opi- 
nion fail as an explanation. In the first 
place 4t is extremely improbable that a 
woman in the position of Nuni Baisnabi 
can have possessed the means to pur- 
chase the services of such an assassin. Se- 
condly the risk to be run by the assassin 
was such as would deter any sane man 
from the attempt. Thirdly there was no 
financial inducement in the actual com- 
mission of the crime for no robbery was 
committed. Fourthly it is quite impos- 
sible that Nuni Baisnabi could have in- 
duced a lover to undertake such an en- 
terprise* for the benefit of a rival lover. 
Lastly, if Nuni Baisnabi had been the 
instigator of the murderer the appellant 
is the one person who would have been 
selected by her as the assassin. 

As against the appellant there is first 
of all the evidence of motive. He had 
relations with a mistress and it was on 
aocfiiint of this relationship that he 
quarrelled with his wife and beat her. 
This fact was amply established by an- 
other piece of foolish cross-examination 
by Babu Chandi Cliaran Chatterji. 
Secondly the blood-stained weapon with 
which the murder must undoubtedly 
have been committed was the property 
of the appellant. Thirdly, we have the 
conduct of the appellant himself. He was 
afraid to go to the thana with his uncle. 
The murder must hove been committed 
by a man and he was the only man in 
the house. The murder clearly could 
not have been committed by a chance 
robber for he would have had no motive 
for attacking this one woman out of 
two or three sleeping persons. To my 
mind the evidence establishes beyond 
all reasonable doubt the guilt of the 
appellant and the learned Judge quite 
rightly convicted him, • 

I pass now to a consideration of the 
sentence which has been passed upon 
the appellant. The learned Sessions 
Judge said : 

*1 find the accused guilty and convict him 
under S. 302, 1. P. C. Ab, however, no adequate 


motive for the crime has been made out, X 
would not be jus'iiilad in imposing on. him. the 
extreme penalty of the law.’* . 

In this matter the learned Judge has 
made a very grave mistake. It has long' 
been well established law that unless 
extenuating circumstances can be found 
a murderer must be sentenced to death. 
It is a most painful duty which we are 
obliged to perform but it is^our duty to 
insist that the Sessions Courts shall 
carry out the obligations imposed upon 
them by law. The question whether or 
not the death sentence is imposed should 
not depend upon the particular Judge 
who happens to try the case and ia the 
^beresfcs of accused persouiS, Jt is right 
that they should be able to expect the 
Same results, no matter by what Judge 
they happen to be tried. I have been 
at pains to point this out in an earlier 
case Sohrai Sao v. Emperor (1). That 
also was a case in which the Court w’^as 
obliged to enhance tho sentence of trans- 
portation for life to one of death. In that 
case (1) decided on SbhJune 19291 said: 

*^Th3 reason for passing tho lessor sentence 
must bo express and adequate. Suoh reasons 
are somatimes to be found in the order of men-* 
tality to which the person belongs. A simple- 
minded ignorant savago, who slaughters a per- 
son whom he really believes to bo a dangerous 
magician, may well fall into this class. In 
this province moreover the position of women, 
deprived of contract with the world, of educa- 
tion and of all opportunity for mental develop- 
ment would, save in very extreme cases justify 
a Court in treating them as persons who should 
not be sentenced to death. Sometimes also an 
extenuating fact may be found in the circum- 
stances of the crime itself, such, for example, 
.as those which often occur in agrarian riots 
where a free and honest fight on equal terms 
results in death although the crime may never- 
theless not fall within the exceptions to 3. 300, 
1. P. G. 1 must observe that a feeling of doubt 
as to the guilt of the accused is a matter to be 
considered by the tribunal bsfore but not after 
tho verdict. It has no place in the determina- 
tion of the sentence after conviction. If tho 
evidence is not strong enough to justify an irre- 
vocable sentence tho accusad is outitlocl to ac- 
quittal, and our law does nob recognize the 
right of a judicial tribunal to give effect to 
more than one degree of doubt. It is not per- 
missible for a Judge to sentence a prisoner tq* 
transportation for life on the ground that he is 
sufficiently certain of the guilt for that purpose' 
but not sufficiently certain to sontonce him to 
death. I mention this matter baoauao it may 
throw light on some of tho reported decisions 
which are otherwise inexplicable on judicial 
grounds. Finally it must be noted that those 
in whose hands is placed the exorcise of the 
royal prerogative of mercy aro not trammelled 
by any legal considerations whatever and may 

" (ij 'ATl.”RTT^TaF. 5157 
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he trusted exercise their powers. The legis- 
lature has wisely not thought fit to entrust 
judicial tribunals with the prerogative of 
mercy and Judges must remem brr that they 
are sworn to administer the law not as they 
wish it might bo but as they find it. The case 
we are dealing with is one of brutal assassina* 
tion of a sleeping and defenceless woman and 
I can see no reason why the murderers should 
not suffer the extreme penalty.” 

In this particular case the reasoning 
of the learned Judge for not passing the 
sentence of death means either that he 
is not certain of the guilt of the appel- 
lant or that a person who murders his 
wife without reason is less blameworthy 
than one who does so in order^o get 
rid of her in favour of a mistress. I 
have no desire whatever to make any 
observation which might be taken as a 
reflection upon the mental integrity of so 
experienced a Judge. The statement of 
his reason merely exhibits a confusion 
of mind. For the reasons I have stated 
I would dismiss this appeal, set aside 
the sentence of transportation for life 
and sentence the appellant Khudu Bajak 
to be hanged by the neck till he is dead. 

Maepherson, 1 agree. 

V.B /k.K. Sentence enhanced. 

1930 Cr. Cases 524 (1) 

(Oudh) 

Stuaet, C. J., and Baza, J. 

Emperor 

V. 

Chiraunji LaZ— Accused. 

Criminal Eef. No. 1 of 1930, Decided 
on 31st January 1930. 

Criminal P. C., S. 307 — Charge good — 
Verdict of jury unanimoue but Judge dis- 
agreeing*- Jury's view not bad or impossible 
— HighCourt is unable to reverse verdict of 

jury. 

Where the charge is good and verdict of tho 
jury unanimouR but Judge disagrees, provided 
the jury's view is neither had nor impossible 
one. High Court should not reverse the ver- 
dict, [V 624 C 2J 

H- E. Ghose-^ior the Crown. 

J. Jackson — for Accused. 

Raza, J.— This is a reference fixim 
the learned third Additional Sessions 
Judge of Lucknow against a jury ver- 
dict acquitting a certain Chiraunji 
Lai. Tho case was tried by the 
learned Judge and a jury who unani- 
mously acquitted Chiraunji Lai. We 
have been" through the record. The 
learned Judge tried the case very « care- 
fully and very fairly. The charge to 
the jury w as a good charge. The jury 
unanimously acquitted Chiraunji Lai. 
This is a case in which a great deal 


could be said on both sides. The Ses- 
sions Judge's view is# a good view and 
a possible view but we cannot go so far| 
as to say that the jury's view was a bad 
view or an impossible view. The casei 
was undoubtedly not free from difficulty 
and the evidence of the complainant 
Chhotey Lai was open to considerable 
criticism. The jury took the view that 
the evidence was unreliable. We do not 
say that they were right but wo cer- 
tainly cannot say that they were wrong 
and in these circumstances we are un- 
able to reverse their verdict. The re-' 
suit is that we acquit Chiraunji Lai 
and direct him to be set at liberty. 

v.B./b.K. Accused acquitted. 

1930 Cr. Cases 524 (2) 

(Lahore.) 

Dalip Singh, J. 

Manyha Bam — Accused — Petitioner, 

V. 

.Emperor— Opposite Party. 

Criminal Bevn. Petn. No. 1668 of 
1929, Decided on 14th February 1930. 

Criminal P. C., S. 239 — ^Two percons ab- 
ducting girl — Third person not taking part 
in abduction— Cheating third person by false 
representation as to caste of girl — ^Transac- 
tions cannot be said to be same. I 

A transaction of abduction for which two 
porsons have boon convicted cannot be said to 
be part of tho same transaction when a third 
person not alleged to have taken part in the 
abduction proceeds to cheat, by false represen- 
tation as to casto etc. of the girl, a person who 
buys tho girl, there being no continuity of 
purpose, nor any contiguity of time. [P 624 C 2] 

B, B. Pwri— for Petitioner. 

S, L. Puri for Oort. Advocate — for 
the Crown. 

Judgment. — Tho joint trial of all 
these persons has not been justified by 
counsel for the Crown. He refers only 
to S. 239 (d) and contends that the 
transaction was one. 1 am unable to 
see bow the transaction of abduction 
for which two persons have been con- 
victed is part of the same transaction 
when a third person not alleged to have 
taken part in the abduction proceeded toj 
cheat by false representation as to the| 
caste etc. of the girl, a person who 
bought the girl. There does not seem! 
any continuity of purpose or any con 
tiguity of time. I, therefore, accept 
tho revision and quash the conviction 
and the sentences as the trial was whol- 
ly illegal. 

B.M./b.k. Conviction quashed . 
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1930 Cr. Cases 525 

(AllUhabad) 

Young, J. 

Jhangtoo Barai and another — Appli- 
cants. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 579 of 1929, De- 
cided on 28tli October 1929, against 
order of Sess. Judge, Ghazipur, D/- 23rd 
‘ May 1929. 

(a) Criminal P. C., S. 345 — Compoundable 
offence compounded by document signed by 
all parties present in Court — Magistrate 
ought to pronounce acquittal without delay. 

Whoro bheofEoaoj is compounfiable by parties 
withonb constat of Court, and it is so com- 
pounded and a deed of corTiposition filed by all 
parties prasont in Courj, inasmuch as only 
verilicaliion nacossary is whether parties signed 
it and understood coiitonts, the Magistrate 
should adj jura case for vorifieation but do 
it without uiinecess.ivy delay acquitting the 
accuse L [P 525 0 ‘i] 

(bj Criminal P. C., S. 345 (b) — Composi- 
tion “-“Withdrawal.” 

Composition once cf'footod cannot he with- 
drawn : a a. W, N. :m; :3 0, \V, N. 548; 3) 
Mad, 9.10; ‘21 CaL lOd; 41 Mad, 685 and -4.7.72. 
1925 hah, 15!), H(d. on. [P 526 G Ij 

K. ]J. Malaviya — for Applicants. 

M. ^Valiidlah — for the Crown. 

G. S, Pathalc'—lov Oppo-site Party. 

Judgment . — This is an apidication 
in revision from an order of the Sessions 
iludge of Ghazipur refusing to convert 
an order of discharge into an order of 
acquittal. The facts are these: One 
Jagardeo brought a complaint against 
the two applicants under S. 198, 1. P. C, 
On 28th January 1929, the day ap- 
pointed for the hearing of the case, tlio 
Magistrate was informed that the com- 
plainant and the applicants wished to 
compound the offence, and at the same 
time a written petition signed by all 
the parties was filed, praying the Court 
to pass the appropriate order. On that 
document itself appeared in the hand- 
writing of the complainant the words 
“the compromise which is written hero 
is correct." The Magistrate passed au 
order that the composition was to be 
verified and appointed i3th February 
for the first hearing. The applicants 
take objection to this order. They con- 
tend that when the composijiion was 
filed and the offence compounded the 
Magistrate’s duty was, under S. 345, 
sub-S. (6), Criminal P. C^ iio acquit the 
accused. On 13th February» the com- 
plainant told the Court that he wished 
to withdraw from the composition, and 
1930 Cr. C. 666/4 & 67 a/4 
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the case was further postponed until 
23rd March 1929. On that day the com- 
plainant did not appear to prosecute, 
and the Magistrate dismissed the com- 
plaint and discharged the applicants 
under 8. 259, Criminal P. C. Subse- 
quently the complainant brought a fresh 
complaint based upon precisely the 
same allegations as in the former com- 
iffaint against the applicants. On this 
the applicants filed a revision against 
the order of the Magistrate of 23rd 
March 1929, by which the applicants 
wore (Jischargod. 

The applicants contend that the order 
oj the IVfagistrate should have beesn 
that of acquittal. 

Soction .‘U5 makes it clear that an 
offence under 8. 498 is compoundable by 
the husband of the woman without the 
permission of the Court. Sub-S. (b) 
enacts that the composition of an 
offence under this section shall have 
the effect of an acquittal of the accused. 
The only qiiestion, therefore, for thei 
Magistrate on 2Bl‘h January, was who-! 
ther there was in fact a composition of] 
the offence or nc^. The best evidencoi 
he could i)ossibly have was before him,| 
namely, a document signed by thei 
parties in 'the handwriting of the com-! 
plainant himself that the composition! 
was correct. It seams to me that itj 
was 'entirely unnecessary, when thej 
parties were all present in Court, foi| 
any verification of tiuj composition ! 
The complainant was literate. Ho 
signed the document in his own writing. 
It must bo presu.niod, unless it is proved, 
to the contrary, that the complainant 
well understood the one small para-' 
graph tliat appeared in the documemb. 
Jn any case, the only verification that; 
was required was a simple question to, 
the parties wliether they signed thej 
document and wliether they understoodi 
its contents. There can be no doubbi 
that on that day there was a valid com- 
position within the meaning of S. 345,. 
Criminal P. C., before the Court. It 
w'as, therefore, the duty of the Magis- 
trate upon that day, and without any 
unnecessary delay, to have pronounced 
an acquittal. I am clear that it is in- 
competent for any person once having 
entered into a valid composition to 
withdraw from ifc. In criminal mittters 
it is of the highest . importance that 
there should be finality. It has been 
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suggested in this case that the terms of 
the composition were not carried out, 
and that is why the complainant wished 
to withdraw from it. It is entirely 
immaterial whether the terms of the 
composition were carried out or not. 
The sole question is whether there was 
a composition on 2Sth January. A 
breach ot the agreement might give 
rise to other remedies. I am confirmed 
in my view of the law in this matter 
by an overwhelming number ot autho- 
rities in the other High Courts of India. 
They are unanimous that a composition 
once effected cannot be withdrawn ; see 
Knsum Bewa y, Becliu Beioa{l)\ Mahor 
med Ismail v. Faizuddi (2); Mahomed 
Kanni Rowther v, InayathuUa Sakih 
(3); Murray v. Queen Empress (4): Ku- 
maraswami Chetiy v. Kuppuswami 
Glietty (6) ; Ram Bup Pal v. Mata Din 
(6). The revision is accepted, the order 
of 23rd March 1929, discharging the 
applicants is cancelled and an order of 
acquittal substituted. 

V.B./r.K. Revision allowed. 

(1) [189)1 8 0. W.N. 322. 

(2) [1899] 8 C.W.N. 548. 

(3) [1916] 39 Mad. 946=31 I, C. 819=2 M.L. 
W. 1200. 

(4) [1894] 21 Cal. 103. 

(5) [1918] 41 Mad. 685=31 M. L. J. 217=7 
MJj.W, 274=44 I. C. 533=(19iS) M. \\\ 
N- 493. 

(6) A. I. R. 1925 Lah. 159. 
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(Patna) 

Adami AND Ohattkrji, JJ. 

Mangal Chand Marwari 

V. 

Makhan Goala 

Criminal Bef. No. 91 of 1929, Decided 
on 17th April 1929, made by Sess. 
Judge, Manbhum-Sambalpur, on 22nd 
Deeember 1928. 

Ciiminal P. C., S. 250 (1)— Order to show 
cause practically simultaneous with judg- 
ment — There is sufficient compliance with 
provision ol S. 250. 

Where the order to show causa is practically 
.simultaneous with the order of acquittal or 
discharge, order can be taken to be part of the 
same proceeding and oontinaation of it and 
^be provisions of the section can be said to 
have b.;eu substantially complied with : AJM. 
1027 hn.li. 515 ; 8 Bom. h. B, 847 and A. I. R. 
1920 All. 165, Foil [P 536 0 2 ; P 527 0 l] 

C. M. Agarivala —for the Crown. 

Adami, J,— This is a reference by the 
Sessions Judge of Manbhum-Sambalpur 
under S. 438, Criminal P. C. 

One Mangal Chand Marwari gave 
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information against Makhan Goala to 
the effect that he had stolen an um- 
brella and that there had been an as- 
sault. The learned Deputy Magistrate, 
after a full trial of the case, came to the 
conclusion that the defence story was 
true and he acquitted the accused under 
S. 259 on 8bh September 1928. In the 
order-sheet under 0, 6, dated 8th 

September 1928, the order passed was : 

**Tii9 accused is acquitficd uuder 3. 253, 
Crimiual P. C. Enfcsr fals3*3, 330, I, P; C. 

Then in Order 6 on the same date the 
order is recorded ; 

“Tha informatiou given to tha polios by the 
oomplainaut appaars to ba frivolous and vaxiti- 
ous. The complainant is abssnt. Summon 
him to show causa why he should not be 
ordered to pay Rs. 50 as compensation to the 
accused uader S. 250, Criminal P. C., on 15tli 
Sepcembar 1929.” 

The complainant showed cause on I5th 
September 1928, and on 19fch the order 
diroobing compensation to be paid was 
signed by the Deputy Magistrate. 

The learned Sessions Judge lias re- 
ferred this case on the point that the 
order directing cause bo be shown nob 
having been passed before the jiqlgment 
was signed acquitting the accused, the 
provision ot R. 250, sub-S. (1), has nob 
been complied with, and that therefore, 
•the order is ultra vires, S. 250, sub-S.,(l)i 
has been amended and requires that : 

“Tha Magistrate may, by his order of dis- 
charge or acquittal, if the person upon whose 
complaint or information the accusation was 
made is present, call upon him forthwith to 
show cause why he should not pay compen- 
sation to such accused. 

The learned Sessions Judge is ot opi- 
nion thciit th9 provision is mandatory 
and that unless the order to shew causa 
is included within the actual judgment 
the order is ultra vires. There have 
been many cases on the point both under 
the old section and under the section as 
amended. In the present case we have 
the assurance of the trying Magistrate 
that he passed the order on the order- 
sheet acquitting the accused and the 
order, calling upon him to show cause 
simultaneously though the two orders 
in the order-sheet have two separate 
numbers. We must accept the state- 
ment of,bhe trying Magistrate. The. 
question is whether when the 03?der toj 
show cause is, though not a part of the 
judgment, signed immediately after thej 
judgment, the order can be taken to be 
part of the same proceeding and conti- 
nuation of it. In my mind, there is no 
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doubt that had the order to show cause 
been made on a stFbsequent date or after 
some interval, the provisions of the law 
must have been held not to have been 
jcomplied with. But here in the present 
lease it is obvious, on the statement of 
|the Magistrate, that the two orders were 
ireally passed at one and the same time 
and were a part the same proceeding. 
In the case of Ghulam Muhammad v. 
Vir Bhan (l) the learned Chief Justice 
of thd Lahore High Court finding that 
both the orders were passed on the same 
day and one followed the other, was of 
opinion that there had been a sub- 
stantial compliance with the roquire- 
monts of S. 250, sub-S. (l), Criminal 
P. C. Ho followed the case of Emperor 
V. Punamchand Tlirachand (2). The 
decision in the case of Jairaj Singh v. 
Bansi (3) is to the same effect. There 
have also been decisions which are'to the 
same effect under the section before its 
amendment. 

I would, therefore, hold that where 
the order to show cause is practically 
.simultaneous with the order of acquittal 
or discharge the provisions ci the section 
have been substantially complied with. ' 

I think, therefore, that the reference 
must be rejected and the order of the 
Dobiity Magistrate must stand. 

Chatterji, J.— 1 agree. 

_ v.R./r.K. Beference rejenied. 

(1) A. I. R. 1927 L^'hVsir). 

(2) [1900] 8 Bom. L. R. 847. 

(3) A. 1. R. 1926 All. 105. 
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( Sind ) 

Pkrcival, j. C., and Wild, A.J.C. 

K a rack i M un icApal it y 

v. 

Mukhiiarlcar of Karachi 

Criminal Ref. No. 299 of 1929, Deci- 
ded on 12th February 1930. 

Criminal P. C., S. 197— Failure of Mukh- 
tiarkar to keep office compound in fanitary 
condition it failure in discharge of hU offi- 
cial duty — Sanction of Commiisioner is ne- 
cessary for prosecution. 

It being the duby of Mukhtiarkar to keep his 
olfice compound in a sanitary condition, be 
fails in his duty as a Mukhtiarkar if he does 
not do so and his aotion purports to be in the 
discharge of his official duty. In a criminal 
complaint against him sanctioh • of Commis- 
sioner is necessary. (1916) 1 Af. W .N, 384 and 
A. 7. B. 1929 Mad. 172, Disf; 25 Mad. 15, Not 
Appl. - [P528, 0 1] 

Kundan Mai Dayaram — for Karaohin 
Municipality. 

C. M, Iroio—for the Crown. 


Percival, J.C. — This is a reference by 
the District Magistrate of Karachi who 
asks that this Court should quash 
the order of the Honorary Magistrates 
entertaining a complaint and issuing pro- 
cess against the Mukhtiarkar of Karaclii. 
The reference is made on the ground 
that the complaint has been filed with- 
out the previous sanction of the Com- 
missioner in Sind, as required by S, 197, 
Criminal P. C. . In this case the 
Karachi Municipality had issued a 
notice under S. 131, Bombay District 
Municipal Act, (Bombay 3 of 1901,) 
to tBe Mukhtiarkar of Karachi on the 
ground that the compound of the old 
tSmall Cause Court in Karachi, which 
is the office of the Mukhtiarkar, was in 
insanitary condition. 

The only point that arises in this re- 
ference is whether, assuming that the 
Mukhtiarkar kept the compound in an 
insanitary condition, he was acting or 
purporting to act in the discharge of 
his official duty. There have been a 
number of rulings cited on S.197, Crimi- 
nal P. C. but it is to be noted that mostr 
of the rulings, especially Municipal Com» 
mr$. Mad. v. Major Bell (1) cited by 
the learned pleader for the Municipa-' 
lity, was decided under the old S. 197, 
before it was amended in 1923. Under 
the old S. 197 the words were “as such 
Judge or public servant,*’ but this has 
been changed and the wording now is 
“acting or purporting to act in the dis- 
charge of his official duty.” Before refer- 
ring to the cases wo may just consider 
the facts of the present case. It is clear 
thab the Mukhtiarkar was in charge of 
the building in question as an oiTbial. 
The notice was given to him as Mukh- 
tiarkar, the name of the Mukhtiarkar 
is not mentioned in the proceeding at all. 
All the proceedings in question were 
official. He was occupying the building 
as Mukhtiarkar. The sweeper appoin- 
ted to keep the compound in a sanitary 
condition must have been a sweeper 
paid by the Government. It appearrs 
therefore prima facie that this is a case 
in which the Mukhtiarkar was acting or 
purporting to act in the discharge of his 
official duty. A distinction is made in 
the various cases cited between the 
cases in which an official is acting with- 
in the scope of his duty and the cases 
i n which he has not d o ne the act as an 
(ij 1902) 25 Mad. 15. 
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official but has taken certain action 
which is outside the scope of his duty. 
For example, the case most favourable 
to the Municipality seems to be Abdul 
Khader Sahil^ Tn re (2j in which it was 
held by the learned Chief Justice of the 
Madras High Court ‘that the offence of 
criminal breach of trust is not an of- 
fence which is committed by an official 
in his capacity of public servant as such, 
his capacity of public servant being 
only that ^Yhich puts him, so to speak, 
in a position in which such -an offence 
can bo committed. Here, however, the 
,'the case is a little different. It is a 
distinct part of the duty of the Mukhti- 
arkar to keep the office in a sanitary 
I condition, and if he fails in his duty, lie 
has failed in it as Mukhfciarkav. It can- 
not be said that, if it is proved that ho 
kept the compound in an insanitary 
condition, the action was out side the 
scope of the Mukhtiarkar. The most 
recent case on the subject is A, I. i2« 
1929 Madras 172, which is referred to 
by the learned pleader for the Munici- 
pality but even that case, it seems to 
me, does not really support the Munici- 
pality. In that instance as a matter 
of fact, the learned Judge held that 
sanction was necessary, because it was 
held that, if a Judge fabricates a record, 
the alleged offence is committed by him 
while he is purporting to act in the dis- 
charge of his official duty. There are 
other cases on the boundary lino, but 
il am of opinion that S. 197, as it stands 
lat present, is rather wider than it w’^as, 
jbefore the section was amended in 192*3. 
jThe wording now is “acting or purpor- 
Iting to act in the discharge of his official 
jduty,” and'I am clearly of opinion that 
ithe Mukhtiarkar in this case was so 
acting. 

We accordingly quash the order of 
the Honorary Magistrate and set it 
aside. 

J.M./r .K. Order ^Lashe d, 

(2) [1910]" 1 M W N“iJ34=33 X G. '643= 17 
• Cr. L. J. 168. 
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(Sind) 

Percival, J. C. 

'E mperor 

V. 

Allahdad — Accused. 

Criminal Ref. Nt). 294 of 1929, Daoi- 
ded on 2Lsb December 1929, 


Criminal P. C«, S. 215 — Offence not 
aeriout though death tf person involved — 
Magistrate should not commit cate to Ses- 
sions. 

There is no. reason to commit to the Sessions, 
cases where the Magistrate can adequately 
deal with the offence hiinselt and no overriding 
reason exists for commital to the higher Court, 
even if the death of person is involved therein : 
11 S. L. R. 79; A. / . R. 1921 Sind 61 and - 1*) 
Bom. L. R. 9 )8, ReL on. [P 528 C 2. P 529 0 Ij 

Hatim B. Tijehji — for the Crown. 

Judg-nent. — This is a roforonco by 
the Arlditioiial Sessions Judge, Sukkur, 
proposing that this Court should quash 
the commitment to the Sessions Court 
of Sukkur of one Allahdarl, son of Khair 
Mahomed, who has boon committed to 
that Court for trial under Ss. 279, 337 
and 301:-A, I. P. 0., by the Resident 
Magistrate, Rorhi. 

The learned Additional Sessions Judge 
points out in his reference that the 
maximum sentence of imprisonment for 
any of the offences in question is ouly 
two years, a sentence which could have 
been passed by the learned Committing 
Magistrate himself. Moreover the off- 
ence under S. 301-A as well as the other 
offences are triable by a First Class 
Magistrate. The learned Additional 
Sessions Judge observes further that it 
has been held by this Court in Ivipera- 
for V. Ismail (I) and in other cases that 
it is a point of law under S. 2L5, Crimi- 
nal P. C., if^ the Magistrate without ade- 
quate reason commits a case to the Ses- 
sions ia which he can adequately pun- 
ish the accused hhnself: vide in parti- 
cular Utlibai V. Emperor (2). The lear- 
ned Additional Sessions Judge correctly 
points out that there may be cases in 
which a committal is desirable even 
apart from the question of punishment. 
He observes : 

It is true that good cause for commitment 
is not limited to this reason of inadequacy of 
pamshinant. For there may be other good 
reisoaa, such as difficult or intricate questions 
of law, the desirability of trial by jury or 
assessors, or there being some connected mat- 
ter already before the Court of Sessions. None 
of the ' above grounds exists in the present 
cass.” 

The committal proceedings show that 
this was a case of a person being killed 
by a motor ear colliding with stone-car- 
rying truck, the accused being the dri- 
ver of the car. It does not appear that 
there is any overriding reason or matter 

(1) TmTHi" sTl: 

Cr. L J. 319. 

(2) A. 1. R. 1924 Sind 61=17 S. L. R. 189. 
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jof such imporianoe as to require com- 
Imitmeut to the Sessions on grounds 
jother than the question of the adequacy 
iof the sentence. The learned Besident 
Magistrate in his committal proceedings 
has observed that it was a question in 
which the death of one person and in- 
jury to another person were involved, 
and that he considers, therefore, the 
matter to be serious and a proper one 
for commitment- 

Thel’o, no doubt, has been at least one 
ruling in whicli it has boon held that, 
when an offence ends in the death of a 
person, it is suitable that it should be 
committed to the Sessions. However, 
on the other hand there have been rul- 
ings to the contrary effect, namoly that 
there is no reason to commit to the 
Sessions cases where the Magistrate 
can adequately deal with the offence 
himself, even if the death of person is 
involve^ therein. The rulings of this 
Court appear to bo particularly in fa- 
vour of the latter view: vide Impera- 
tor v. Ismail (l) mentioned above. 
The learned Additional Sessions Judge 
in the* course of his order has also 
drawn attention to the case of Einperor 
V. Asha Dyathi (3) in which their Lord- 
ships, while directing the Magistrate to 
conblude the trial himself, made the 
following remarks : 

“ la so doing we bake occasion to observe 
that it is for many reasons undosiral)lo in 
practice that our already overburdened Courts 
lof Sessions should bj still further burdoued 
with the weight of cases committed to them by 
Magistrates, where such Magistrates arc thora- 
selvoa competent to decide the cases and no 
overriding reasons exist for committal to the 
higher Courts.*’ 

I quite agree with the view there ex- 
pressed and, accordingly, quash the 
commitment and direct the Resident 
Magistrate to proceed with and dispose 
of tlie ease himself. 

eT.M./RJ< _ Co^mitme^H qua^herh 

■■(3) [ims] 15 Bom."L. R. 998^ "897- 

14 Cr. L. J. 657. 
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(Sind) 

Percival J. 0., and Rupchand A. J.C. 

Shidu — Accused — Applicant. 

v. ^ • 

Emperor — Opposite party. 

Criminal Revn. Appln. No. 1 of 1930, 
Decided on 10th February 1930, from 
order of first Glass Magistrate, Karachi. 

Criminal P C, S. *256— Warrant Case- 
Summary trial in^S.256 applies and accused 


is entitled to further time for producing hit 
evidence, 

Even if a warrant case is tried summarily, 
the provisions of S. 256 apply and after the pro. 
secation case is closed, the accused is entitled 
to have further time for producing his evi- 
dence. [P 529, C 2] 

Hassomal M. Gurlmxani for Appli- 
cant. 

G. M. Lobo — for the Crown. 

Percival, J. C. — This is a revisioii 
application against the order of the First 
Class Magistrate, Karachi Taluka, who 
convicted the applicant under S. 448 
1. r. C. and sentenced him to pay a line 
of Rs.*10/- or in default to suffer rigo- 
rous imprisonment for one month. 

* The applicant contends that he should 
have been allowed to produce the de- 
fence witnesses. It appears that tho 
case was lieard on tho 28b h September 
and tho accused was informed that', as 
the trial would be summary, he should 
appear at the next hearing with his wit- 
nesses. However, on the next hearing, 
namely, the lOth of October, he did not 
appear with tho witnesses; but some of 
the prosecution witnesses were exami- 
ned on that day, and the learned Magis- 
trate refused to postpone the hearing 
any further for tho defence witnesses. 
He also, as the judgment shows, did not 
examine two of the prosecution witnes- 
ses because they were absent and were 
“given up as the accused had no defence 
at hand.” 

The learned pleader for the applicant; 
relies on S. 256, Criminal P.O. which ha' 
contends applies even in the case of 
summary trials if the case is a warrant 
case.' The learned Public Prosecutor ac- 
cepts this contention and I agree that 
the provisions of >S.256 should, liave been; 
followed in this case, and the accused' 
should have been allotted further timej 
to produce his evidence in accor- 
dance with the provisions of tliat section.' 
I agree that the provisions of S. 256 
apply in warrant cases even if they are! 
tried summarily. For this reason, the‘ 
order of the learned 'First Class Magis- 
trate is open to objection, and it is ac- 
cordingly sot aside. The fine, if paid, 
to be refunded. 

I, however, do nob see any reason why 
the case should not be remanded for a 
further hearing. 

The case is accordingly remanded to 
the First Glass Magistrate to Enable the 
accused to call his witnesses in acoor* 
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dance with the provisions of S. 2S6 
Criminal. P. C. It will also be open to 
the prosecatioD, if so disposed, to call 
the two prosecution witnesses, Mohamed 
and Adam who were absent and given 
up because the accused had no defence 
at hand. 

It may be abserved that it seems to 
be a common opinion amongst Magis- 
trates that, if cases are tried summarily, 
then S. 256, Criminal P. 0. does not ap- 
ply if the cases are warrant cases. I am, 
however, of opinion that S. 256 applies 
in such cases even if the proceedings are 
summary. 

After.tho above order was passed it 
was suggested on behalf of the appli- 
cant that, as the case was decided as 
long ago as i5bh October 1929 it would 
be preferable that the whole case should 
be tried do novo. We are of opinion that 
that is the best plan, having regard to all 
the facts of the case. The case should, 
therefore, be heard do novo by the lear- 
need Magistrate from its commence- 
ment. 

J,m/r.K. Cane remanded 
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(Lahore) 

Tek Chand, J. 

Mehiab — Complainant —Petitioner. 

v. 

Naihu — Accused — Respondent. 

Criminal Revn. Petn. No, 1811 of 
1929, Decided on 7bh February 1930, 
against order of Addl. Sess. Judge, La- 
hore, D/- 305h September 1929, 

Criminal P. C., S, 253 (2) — Complaint 
prima facie dUclosing offence — Magistrate 
cannot hold charge groundless unless he as- 
certains from complainant nature of evi> 
dence — Case of alleged breach of trust — 
Mere fact that matter is one of rendition of 
accounts does not justify discharge under 
S. 253 (2). 

The mere fact that the matter is one of ren- 
dition of aocounts and must be referred to the 
civil Court is obviously insufficient to justify 
an order of discharge under S, 253 (2) in a case 
of alleged breach of trust. To say that no case 
has been made oat is not tantamount* to saying 
ifhe charge is ‘groundless.* Where a complaint 
prima facie discloses an offence, a Magistrate 
cannot hold the charge- to be groundless unless 
ho knows what is the sort of -evide* ce that is 
going to be .adduced to prove it; ..nd he can 
only judicially come to such a conclusion 
when he has at 'least 'ascertained from the 
complainant what is the -nature of the evidence 
his witnesses are going to give : A, I. B, 1926 
Mad. 1.9, ffolU [P 681, 0 1] 

Ram Lai Anand--lor Petitioner, 

Niamat Bai — for’ Respondent. 


(Tek Cband, J.) 1^0 

Order. — On 22nd May 1929, the peti- 
tioner filed a complaifit under S. 406, I. 

P. C., against the iBspondent. This was 
made over to Lala Mathra Das Puri, 
Magistrate, Second Class, for disposal. 
The learned Magistrate after holding an 
enquiry under S..202, Criminal P. 0., 
issued a bailable warrant against the 
accused. On the date fixed the accused / 
appeared, but the Magistrate, Lala Ma- ^ 
thra Das, was on leave. The case was 
accordingly made over to another Ma- 
gistrate Mr. Alamgir. Before him the 
accused objected that the complaint was 
incompetent, as a similar complaint tiled 
by the same complainant had already 
been dismissed under S. 203, Criminal 
P. C., by Mr. Mahamood, Magistrate, on 
15th May 1929. Mr. Alamgir overruled 
the objection on 17th July 1929, and 
holding that he had jurisdiction to try 
the case adjourned the hearing to certain 
date, when the comrlainant w/is to bo 
heard and his witnesses examined. In 
the meantime, the accused preferred a 
petition for revision to the Additional 
District Magistrate, repeating the objec- 
tion that the dismissarof the' former 
complaint under S. 203, barred the second 
complaint. The Additional District Ma- 
gistrate hoard this * revision on 10th 
August 1929, and held that there wa*s no 
force in the objection raised by the ac- 
cused and that the second complaint was 
competent. But instead of dismissing 
the petition, he passed an order trans- 
ferring the case to his file; proceeded 
there and then to 'examine the com- 
plainant who was present in Court, and 
forthwith passed an order discharging 
the accused under S, 253, Criminal P. C., 
remarking that : 

''the matber was one of rendition 'of accounts 
and-must be referred to the civil Courts." 

The complainant has preferred a peti- 
tion for revision to this Court and after 
hearing both -.counsel I am of opinion 
that the petition must succeed. 

There is no doubt that the learned 
Additional District .Magistrate had full 
power to transfer the case to his own 
file, but after such transfer he was 
bound to follow the procedure laid down 
in Ss. 252 and 253 of the Code. 

It was open to Mr. Alamgir to hold 
an enquiry under S. $102 and to dismiss 
the complaint under S. 203. But afber 
he had decided to "summon the accused, 
the complainant should have been beard 
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aind bis witnesses^ exadnined. In this 
Case, neither Mr. *Ala'jagir before the 
transfer of the case, nor the Additional 
District ' Magistrate after the transfer, 
afforded the complainant any op- 
portunity to proiuce his evidence. 
Under Cl, 2, S. 253, the Magistrate 
had no doubt discretion to dis- 
charge the accused without taking all 
the evidence that the complainant wish- 
ed to produce if he thought that the 
charge* was groundless. But this does 
not mean that he could cut short the 
proceelinga by refusing to summon any 
of the witnesses which the complainant 
wanted to examine. Moreover there is 
no clear finding by the learned Addi- 
tional District Magistrate that he con- 
sidered the charge to bo “groundless.*' 
The mere fact that the ; 

“matter was one of rendition of accounts and 
must bo rafcrrad to the civil Court” 

|is obviously insufficient to justify an 
jorder of*disoharge under S. 253 (2) in a 
case of alleged breach of trust. As re- 
marked in Sheriff Sahib v. Abdul Ka- 
rim (1) : 

*to say tdoiat no case has been made out is not 
tantamount to saying the charge is 'ground- 
less.* Where a complaint. prima facie discloses 
an off ice, a Magistrate cannot hold the charge 
to be groundless unless he knows what is the 
sort •oi ovidenoe that is going to be adduced to 
prove it ; and he can only judicially come to 
such a conclusion when ho has at least asoer- 
tained from th^ complainant what is the na- 
ture of the evidence bis witnesses are going to 
give.” 

1 set aside the order of the learned 
Additional District Magistrate, and send 
back the case for disposil to Lala Ma- 
thra Das. Puri, Magistrate who had pas- 
sed the order summoning the accused 
and who will now proceed -to deal with 
the case in accordance with law. If, 
however, that Magistrate is not avail- 
able, the District Magistrate may make 
over the case to the City Magistrate. 

v.s./r.K. Order set aside. 

(1) A.I.bV 1928 Mad.'l2J=5l"Mad. 185- 

1930 Cr. Cases 531 (1) 

(Lahore) 

Dalip Singh, J. 

Motan Bam — Accused— Petitioner. 

V. • • 

Emperor— Opposite Party. 

Criminal Revn, Petn. No. 1347 of 
1929, Decided on 8th February 1930, 
from order of Bess. Judge, Dora Ohazi 
Khan, D/- 24th August 1929. 

Penal Code, S, 3 04- A— Person killing 


another in act of unloading pistol he knows 
to be loaded is guilty of negligence. 

P knowing that a pistol was loaded, tried to 
unload it and while doing so acted so negli- 
gently that the pistol went ofi, killing G's son. 

Held: that the act had been negligent on 
P’s part and came within the purview of 
S. 301’A, and that the sentence of six months' 
simple imprisonment and Hs. 250 fine or three 
months more imprisonment in default wis 
sufficient. [P 531 C 2] 

/3. B. Pz6ri— for Petitioner. 

M, L. Baira for Oovt, Advocate“-{ox 
the Crown. 

Judgment. — The evidence led in the 
case shows clearly that the facts of the 
case S.re as follows: The petitioner 
knowing that the pistol in question was 
ftaded, was trying to unload it and 
while doing so, acted so negligently that 
the pistol went off and as a result the^ 
complainant's son was killed. In my 
opinion there is no doubt that this was 
a negligent act on the part of the peti-j 
tioner and falls within the purview ofj 
S. 304-A, I, P. C. The only question! 
therefore is of sentence. He has beenl 
given six month's simple imprisonment 
and Rs. 250 fine or three months' more' 
simple imprisonment in “default. The' 
learned Sessions Judge has recommen- 
ded enhancement to two years’ rigorous 
imprisonment. The only case which I 
have been able to find which comes near 
this case in its facts is 12 Cox, 623. The 
sentence awarded was two months* im- 
prisonment. I would have been inclined 
to leave matters as they stood but tak- 
ing the above authority into account 
and the fact that the petitioner has been 
released on bail by an order of this 
Court, I consider that the petitioner 
may be let off with the sentence already! 
undergone and the fine ordered. The| 
application for enhancement is accord- 
ingly dismissed. The petition is aooep-' 
ted to the extent indicated. 

R.M./r.K, Order accordingly, 

1930 Cr. Cases 531 (2) 

(Lahore) 

Jai Lal, J, 

Sher Sing and another — Accused — 
Petitioners. 

v. 

Emperor — Opposite Party, 

Criminal Revn. Petn. No. 1535 of 
1929, Decided on 21st February 1930. 

Penal Code, S, 366-A — Pertona telling 
girl with knowledge or intention that the 
would be tubjecled to illicit intercourie are 
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guiltv — it !• not necesfory that accuaedi 
ahould know that girl ia married. 

jD having quarrelled with her husband left 
her house with the idea of going to her grand* 
father. She met S and N on the way who 
offered to escort her. Instead of doing so, they 
tried to sell her and being unsuccessful con- 
cealed her in the house of 8 where she was 
later on traced by her relations. It was con- 
tended that S did not know that D was a 
married girl. 

: that even assuming^tliit S did not 
know that D was a married girl, his attempt to 
sell her clearly made him liable under S. SGGA. 
The manner in which S tried to dispose of U 
was clear indication of his intention or know- 
ledge that the girl would bo subjected to illi- 
cit intercourse, The conduct of uV alsoohowecl 
his guilty knowledge and intention. A. /. Ji. 
1927 LaJi. 727. Did, [P 532 G 

Dev liaj Sattj/nie//— for Pofcitioners. 

Khurshid Ahmad- for (fooernment Ad- 
vocate— for the Crown. 

Judgment. — Slior Singh and Nafchu 
petitioners have been convicted under 
S. 366- A, I. P. C., and have been sen- 
tenced to two years’ rigorous imprison- 
ment each. 

The facts found by tlie learned Ses- 
sions Judge on appeal are that Mfc. 
Daulate, aged about 16 years, having 
quarelled with )ior husband, loft his 
house with the idea of going to her 
maternal grandfather’s house ; and in 
doing so she had to pass through the 
village to which the two petitioners be- 
long. In that village she first met 
Shor Singh 'petitioner and then Nathn. 
Nafchu, ifc appears, is some sorfc of a dis- 
tant relafcion of her maternal grand- 
father. She fcold- him her story and he 
invited her to take her meal at his 
house and promised to take her to her 
maternal grandfather thereafter. She 
accepted this invitation and was given 
food by Nafchu petitioner. During the 
night, however, Nafchu instead of taking 
her to her maternal grandfather, took 
her to the house of Sher Singh who at 
about midnight put her on a mare and 
took her to a neighbouring village and 
attempted to sell her. He kept her 
there for some days. Being unsuccess- 
ful in disposing her oft', Sher Singh 
brought her back to his own village and 
kept her concealed in his house. One 
of his neighbours who was inimically 
disposed towards him* having got scent 
of the affair reported the matter; the 
consequence was that a number of per- 
sons including the relations of the girl 
went to the house of Sher Singh and 
asked him to hand her over to them. 


He, however, denied that she was in his 
house but later when^ pressed produced 
her from inside his house. 

On these facts the two petitioners 
were convicted by the Magistrate under 
S. 366-A, I. P. 0., and were sentenced to 
four years’ rigorous imprisonment each. 
The Sessions Judge, on appeal has' 
maintained the conviction but has re- 
duced the sentence to two years’ rigo- 
rous imprisonment. 

The facts found by the learned Ses- 
sions Judge are supported by the evi- 
dence on the record and 1 do not con- 
sider that any good ground has been 
shown to enable me to examine such 
evidence on this petition for revision. 
The petitioners’ counsel has contended 
that the petitioners specially Sher 
Singh had no knowledge tnafc Mfc. 
Daulate was a married woman ^nd ho 
could not, therefore, bo convicted un- 
der S. ‘J()6-A, I. P. C. In support of this 
contention he cites Bati Bam v. 
Emperor (1) but this case, in my opinion, 
does nob help him at all. The facts are 
quite distinguishable. In that case ifc 
was lield that the accused gave' shelter 
to Uie girl who was allege! to have 
been abducted by them and fcliafc they 
did not know that she was a married 
girl. In the present case, even assilm-: 
ing that Sher Singli did not know that’ 
Mt. Daulate was a married girl, his at-1 
tempt to sell Jior clearly makes him| 
liable under S. 366-A, 1, P. C. lie was! 
not the legal guardian of the girl and 
the manner in which he tried to dispose 
her off is a clear indication of liis in- 
tention or at least his knowledge that the; 
girl would be subjected to illicit inter-' 
course. Ifc is not correct to say that a 
married woman alone can legally bo 
subjected to illicit intercourse. So far. 
as Nathu is concerned, the fact that byl 
deceitful means he induced the girl to, 
stay at his house and then instead! 
of taking her to her grandfather fcooKj 
her to Sher Singh clearly shows his! 
guilty knowledge and intention. In fact 
the circumstances of this case indicate a 
conspiracy between the two petitioners. 

I do not jsonsider that the sentence is 
excessive at all. 

In my opinion, the petitioners have 
been rightly convicted and I dismiss 
their petition. 

R.M./r.K. Petiti on dismissed, 

(1) A. I. R. 1927 Lah.Ta'^ 
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1930 Cr. Cates 533 (1) 

(Lahore) 

SriADi Lat, 0. J, 

Said hibi — Pefcibionor. 

V, 

Uviar IJ in — Reispoucleiifc. 

Criminal Revn. No. 5 of 1930^ De- 
cided on 14th February 1930, reported 
by Dist. Magistrate, Oujranwala, D/- 

ii5isb December 1929. 

Criminal P. C., S, 488-(3) — Wife refuting 
to live with huiband should be given chance 
to substantiate reasons for refusal by 
evidenco'^Court should consider grounds of 
refusal and past order for maintenance in 
cate of just grounds. 

Whore a wife loilgos :iri o-pplication invJer 
S. iigiinsfc her huabaiifl iiiid ia not willing 
to livo with him, she shnnld he given a chince 
by the Magisbr ite to Rubstj.nitiate her reasons 
for refiiRal to live -with him by auch evidence 
as she c*an produce. According to proviso 
1 to S. 488 (3) ib is desirable for the Magis- 
trabo to consider bhi grounds of refusal ata.fced 
by th'^ wife and in case ho, fiiida that there ia 
jusb ground for her living apart from her 
husband Re should piss an order of mainten- 
ance in spite of her not agreeing to live with 
her husband. [P S33 C 1] 

Referance Order. — The facts of this 
ease are as follows. Mb. Said Bibi lodged 
an application under S. 488, Criminal 
r. C., against her husband Umar Din. 
The trying Court Lala Mulkh Raj, 
Ma.gi9trato, ist Class, G ujranwala, sum- 
moned the respondent, who offered to 
maintain his wife if she lived with 
him. She on being examined, stated 
that she was nob willing to live with 
her husband, as he has another woman 
living with him since previous to his 
marriage with herself (applicant) and 
that lie wanted either to kill her or 
to sell her. Thereupon the Magistrate 
dismissed the application \\ithout giving 
any chance to the applicant to prove her 
contention. Th:> proceedings are submit- 
ed for r 0 vi 3 ion on the following grounds: 

Tlie applicant Mb. Said Bibi should 
have been given a chance by the Magis- 
trate to substantiate her reasons for 
refusal to live with her husband by 
such evidence as she could produce. 
According to the first proviso of S. 483 
(3) Criminal P. C., it was desirable for 
the Magistrate to consider the grounds 
of refusal stated by hei> g^nd incase 
he found there was just ground for her 
iliving apart from her husband, he could 
diave passed an order of maintenance 
I in spite of her not agreeing to live with 
' him. 

As I cannot myself remand the case 
L930Cr.C. 67 b/4. 


to tho Magistrate, First Class, 1 submit 
it to the High Court with a recom- 
mendation that the order of the Magis- 
trate dated 25th September 1929 be 
quashed and he be directed to hear the 
evidence put in by tho pai^ies before 
passing proper orders. 

Order. — For the reasons recorded by 
tho learned District Magistrate I quash 
tlie order of the trial Magistrate aud 
direct him to decide the case after hear- 
ing the evidence for both the parties. 

n.M./a.K. Order aoGordiwjly 

•1930 Cr. Cases 533 (2) 

(Lahore) 

Shadi Lal, C. J. and Bhoadwav, J. 

Emperor - Complainant-- Petitioner. 

V. 

Sukh Dev and Accused — Res- 

pondents. 

Criminal Misc. Petn. No. 290 of 1929, 
Decided on 31st January 1930. 

Criminal P. C,. S, 561. A — Special juris- 
diction under S-, 561-A can only be invoked 
in cases for which no provision is made in 
Code and to grant immediate relief — It must 
be exercised with due care — High Court 
should not exercise its inherent power for 
making pronouncement upon questions of 
law in order ko guide Magistrate in conduct- 
ing preliminary inquiry, 

The 8p.5cial jurisflictioii rcicogniz^d by 
S. 501- A cuiti bo inv.>k.'d only in Gxcepfcional 
casoB for which no express provision has b^en 
made by tho Codo, and bo rodroBs only snob 
grievance as calls for an inim^diato relief, 
which can bo granted only by the High Court. 
Tho inhormt jurisdiction should bn exorcised 
with duo cara and caution and must conform 
to sound gcnoril principDs and procadciits. 
It was never coutjmplabod by tho legislature 
that the High Court should exorciso its in- 
herent power for making proiioiinoements upon 
questions of law in ordrr to guide a Migisbrato 
ill conducting a proliminarv enquiry : *4, f. It. 

1928 Lah. 482 ani 31 GaL 92T, Ho/,' [P 536 C 1] 

Carden Noad — for Petitioner. 

Amar Das, Sant Singh, Malik Mohatn^' 
mad Amin for Surindra Nath Pajidey, 
J, N. Sanifal, A, K. Ghosh, Des liaj and 
Prem Nath — for Respondents. 

Shadi Li.1, C J .—This is an appli- 
cation, under S. 561-A, Criminal P. C., 
made by the Govornraonfc Advocate cm 
behalf of the Crown in a case which is 
pending before a Magistrate. The cir- 
cumstances under which the application 
has been made, do not admit of any dis- 
pute. Seventeen persons are being prose- 
cuted for several serious crimes, such as 
murder, dacoity, offences agaipst the 
State and under the Explosive. Sub- 
stances Act, and also for criminal cons- 
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piracy. The Magistrate, who is conduct- 
ing the preliminary enquiry, has already 
recorded the depositions of about 145 
witnesses for the prosecution, and it is 
proposed to produce before him further 
evidence in support of the charges 
brought against the accused. But, as 
stated in the application there are many 
other witnesses: 

* ‘probably about 400 in number, irbo will be 
called in Ihe Seefilons Court (if the case is 
committed), whose evidence merely corrobo- 
rates -and supplements the evidence of the 
approvers and ether principal witnesses," 

or is of a formal character. 

It appears that two of the prisoners 
were arrested after the commencemept 
of the enquiry, one of whom appeared 
before the Magistrate after 29 witnesses 
and the other alter 84 witnesses, had 
been examined. The learned Govern- 
ment Advocate also states that another 
accused was arrested only a few days 
ago, after this application had been pre- 
sented to the High Court. 

To prevent delay at the preliminary 
stage of the case the prosecution do not 
desire to re-examipe the witnesses whose 
evidence had bean recorded before the 
appearance of the three absconding ac- 
cused in Court, Nor do they wish to 
produce the witnesses, about 400 in num- 
hev, who are expected to give corrobo- 
rative or formal evidence. They, how- 
ever, apprehend that the instructions 
contained in Chap. 9, para. 16, Vol; 2 of 
the rules and orders of the High Court, 
which i*equire a Committing Magistrate 
to make his record complete, might pre- 
vent the Magistrate in the present case 
from .complying with their request. 
They accordingly a'Sk this Court to grant 
the following prayers : 

“That directions may bj given to the Magis- 
trate that the above mentioned instructions 
contained in para. 16 at p. 74 of the High Court 
Buies and Orders, Vol. 2, should bo relaxed bo 
as to enable the Magistrate, if at any time ho 
considers that a prinaa facie case has been esta- 
blished by the evidence led, to exercise the dis- 
cretion given by 8. 203 (3), Criminal P. 0., and 
to^ refuse to issue process for the examination 
of further witnesses during the enquiry if he 
deems it unnecessary to do so. 

(2) That directions may also be issued to the 
Magistrate that in spite of the said instruc- 
tions above referred to, he is at liberty, if he 
considers it proper so to do, to pass an order 
under S, 512, Criminal P. 0., dispensing with 
the attendance of the witnesses called prior to 
theappeiranoe of any individual aooused in 
his Court. The Magistrate may be further 
directed, if this Hon’ble Court deems fit, that 
these two accused be supplied with copies of 


the evidence of all witnesses recorded prior to 
their production in Court." 

Mr. Amar JDas, who appears for live 
prisoners, raises a preliminary objection 
that the law governing both the matters 
mentioned in the application is laid 
down in explicit terms in the Criminal 
Procedure Code and that the inherent 
jurisdiction of the High Court cannot be 
invoked for the purpose of guiding the 
Magistrate on points of law for whicli 
provision has been made by the* legis- 
lature. Mr. Carden Noad, however, re- 
torts that, though the Code states the 
law on the subject the instructions re- 
ferred to above fetter the discretion of 
the Magistrate and that he would proba- 
bly follow them, unless the High Court 
give directions to the effect that he is 
not bound to record all the evidence and 
that after he has taken all such evidence 
as may be produced in support of the 
prosecution or on behalf of the. accused 
or as may be called for by himself he 
may refuse to issue , process to compell 
the attendance of aixy witness at the 
instance of the prosecution or the de- 
fence, if, for, reasons bo be recorded by 
him, he deems it unnecessary to do so. 
The determination of the question de- 
pends upon the interpretation to bo placed 
upon S. 561-A, which is in theao terms : 

“Nothing in this Goie shall be deemed to 
limit or alfeot the inherent »power of the High 
Court to make such orders as may be neocrjsary 
to give effect, to any order under" this Code, or 
to prevent abuse of the process of any Court or 
otherwise to secure the ends of justice." 

The reason for enacting this seetiou, 
which, it is to be observed, was recently 
added to the Code by the Criminal 
Procedure Code (Amendment) Act 18 of 
1923, does not require any elaborate dis- 
cussion. No legislative enactment dealing 
with procedure can provide for all the 
cases that may possibly arise, and it is 
an established principle that Courts 
must possess inherent powers, apart 
from the express provisions of the law, 
which are necessary to their existence 
and the proper discharge of the duties 
imposed upon by law : vide “Courts 
and their jurisdiction" by J. D. Works 
27, p. 170. * This doctrine finds expres- 
sion in S. 561-A, which as rightly pointed 
out by the learned Government Advo- 
cate, does not confer any new powers 
on the High Court, but merely recog- 
nizes and preserves the inherent powers 
previously possessed by it. 
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The section, as ^ts language shows, 
embraces three classes of orders, namely, 
orders which may be necessary (0 to 
give effect to any order passed under 
the Code ; (2) to prevent abuse of the 
process of any Court ; and (3) to secure 
the ends of justice. The first two classes 
need not detain us long. It is an obvious 
proposition that when a Court has 
. authority to make an order, it must also 
have power to carry that order into 
effect. If an order can lawfully be 
made, it must be carried out ; otherwise 
it would be useless to make it. The 
power to enforce obedience to the man- 
dates of the Court necessarily springs 
from the very existence of the authority 
to issue the mandates ; and, if that 
power is not expressly given by the 
statute, it must be deemed to be in- 
herent in the Court. 

It is also clear that the authority of 
the Court exists for the advancement of 
justice, and if any attempt is made to 
abuse that authority, so as to produce 
injustice, the Court must have power to 
prevent.that abuse. In the absence of 
such power the administration of law 
would fail to servo the purpose for which 
alone the Court exists, namely, to pro- 
motpjustice and to prevent injustice. 

It is not, however, suggested that the 
present application has been made in 
order to enable the Magistrate to en- 
force any order made by him or to pre- 
vent abuse of the process of his Court. 
The object of the prosecution in making 
the application is to shorten the period 
of enquiry by dispensing with the pro- 
duction of evidence which may be 
deemed to be unnecessary at the present 
stage. It is no doubt open to tlie prose- 
cution not to produce evidence which 
they consider unnecessary, but the trial 
Judge or the High Court may take objec- 
tion to the legality of the order of 
commitment based upon an incomplete 
enquiry. The learned Government Advo- 
cate is naturally anxious to avoid such 
adverse finding, and asks this Court to 
make a pronouncement that the Code 
gives the Magistrate a discretion to 
curtail the proceedings in Mie manner 
specified in the application, and that he 
is not bound to follow the instructions 
requiring him to make bis record com- 
plete by examining all the witnesses for 
the prosecution. 

The matter is then narrowed down to 
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the point whether these circumstances 
warrant the exercise by the High Court 
df its inherent jurisdiction on the ground 
that, in order to secure the ends of 
justice, it is necessary to make an order 
directing the Magistrate to conduct bho 
enquiry in accordance with the sugges- 
tion made by the prosecution. Now, the 
rule is firmly established that the High 
Court does not possess nor did it ever 
possess, an unrestricted and undefined 
power to make any order which it might 
please to consider was in the interests of 
justice; vide, inter alia, Bajuw, Emperor 
(l). The inherent power cannot bo 
c§.priciously or arbitrarily exercised, but 
as observed by Woodrofife, J., in 
Hukiim Chand v. Kamalanand Singh (2) 
the Court in the exercise of its inherent 
power must be careful to see that its 
decision is based on sound general 
principles and is not in conflict with 
them or the intentions of the legislature. 
That the inherent jurisdiction must be 
exercised with care is further empha- 
sized, in so far as criminal cases are 
conce'med, by the fact that, while S. 151 
Civil P. C., which governs the exercise 
of the inherent power in civil cases 
recognizes the existence of this juris- 
diction in all the civil Courts, superior as 
well as inferior, S. 561- A, Criminal P..C. 
expressly confines its operation to the 
High Court. 

The jurisdiction to act ex debibo 
justitiae should be sparingly and cauti- 
ously exercised and only in those cases 
in which no other remedy is available. 
The application before us proceeds on 
the ground that the instructions quoted 
above are at variance with the law 
enacted by the legislature ; and that, 
even when a conflict between the two i.s 
established, the Magistrate likely to 
follow those instructions in preference 
to the statute law. To avoid this con- 
tingency we are asked to enter into a 
discussion upon the admissibility or 
otherwise of the depositions recorded in 
the absence of the absconding accused,* 
and also to expound the law as to 
whether a Magistrate should or should 
not take all the available evidence 
before making an order of commitment 
It must be remembered that the Magis. 
trate has not determined these ques. 
tions, and it is clear that any opinion 

(1) A7i. E. Iiah. 462=10 Lah. 1. 

(2) [1903j 33 Cal. 927=3 C. L. J. 67. 
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which we may express at this initial 
stage, would be no more than a mere 
obiter dictum. That opinion may be 
followed by the subordinate Courts, but 
there can be little doubt that it would 
not be binding upon another Division 
Bench of this Court before whom the 
case may corne up on appeal for final 
decision. 

I am nob aware of any judgment, and 
certainly none has been cited before us, 
in which a High Court has ever exer- 
cisol its inherent jurisdiction to discuss 
questions of law which might arise, on 
the happening of a certain event, in a 
case pending in a subordiiiite Court. Tf 
we once decide to ex ten 1 our inherent 
jurisdiction to a case of this description 
our decision would certainly ho availed 
of by other persons intoreated in cases 
pending in the subordinate Courts ; and 
wo would bo called upon to adjudicate 
upon all sorts of hypothetical questions. 
The High Court would then be required 
to perform the function of a legal adviser 
to the litigant and the subordinate 
Magistrate. 

I have bestowed my anxious and ear- 
nest consideration upon the matter and 
iveaclied the conclusion that tlie special 
iijurisdiption r03ognizod hy S. 561-A can 
Jbe invoked only in exceptional cases 
jfor which no express provision has boan 
jmade by the Code, and to redress only 
Jsuch grievance as calls for an immediate 
I'elief, which can bo granted only by the 
'High Court. Tha inherent jurisdiction 
jshould bo exercised with duo care and 
■caution and must conform to sound 
Igeneral 'principles and precodonts. U 
vvas never contempkte^i by the legis- 
lature that the High Court 'should 
.exercise its inherent power for making 
pronouncements upon questions of law 
in order to guide a Magistrate in con- 
'ducting a preliminary enquiry. 1 would 
lacoordingly dismiss the application. 

Broadway, J. --"While it is possible 
‘that the rules of this Court might need 
consideration I and in complete agree- 
ment witlj my Lord the Chief Justice in 
the view' that Any opinion wo might 
express would he a more obiter dictum 
which would not have any binding 
force. 

Indeed I consider that any i;uch 
opinion might oven be open to miscon- 
caption by the subordinate Courts. I 


therefore concur in d|pmissring the appli- 
cation and in the reasons for so doing. 

K.M./r.k. Application disminf^ed^ 
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Jackson, J, 

Sadauan Ghctii and other*i — Accused 
“—Petitioners. 

v. 

Emperor 

Criminal Jl'^vn. Case No. 7 IB of 1921). 
and Criminal Rsvn. Pebn. No. 050 of 
1929, Decided on i3bh December 1929, 
from judgment of Siib-Divl. First Glass 
Magistrate, Silom, in Criminal Appeal 
No. 15 of I I"" h 

Criminal P. C,. S. 257 — Discretionary 
powers of Magistrate in allowing witnesses 
to be cross-examined explained. 

A Mapistratti lias a largo ‘disoration imrh'r 
S. 2i7. Wheiu, howovor, tho acensod cloarly 
explains that he wjiitocl an adjoiirnmonb b‘- 
o^iUFo his vakil WiS ill and if the witnesses 
arc suhaeqneutly prea-int there is no reason for 
not letting them bo oross-exumined. 

[P 536 C 2] 

S. lianfjanatha Afjyar — fo\’ Peti- 
tioners. 

Viihlic Prosecutor — for the Crown. 

Order -A MagUtrabe has a large; 
discretion under S. 257, Criminal P. C.i 
and if Lakshviauya v. Emperor (l) goes 
so far as to hold that once a Magistrate 
has summoned witnesses under S. 257, 
he is bouiil to compel their attendance 
although die is satisfied that it is un- 
necessary for the purposes of jnstioe, 
I respect fully disagree. 

However, in the present case the 
accused clearly explained that they 
wanted an adjournment because their 
vakil was ill, and as the witnesses, 
were subsequently present there is no. 
apparent reason for nob lobbing them be, 
cross-exmained. The sentence is can- 
celled and the case ordered to be taken 
up as from when the cross-examination 
was refused. Fines will be refunded. 

r.U.s./v.s. Case remanded. 


dl) A. I, R. 1927 Mad. 129. 
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unless ik appears to have been co m mi tied 
during derangement (13). 

Every person is responsible for his acts 
although he may be suffering from men- 
tal derangement in oases where, that 
mental derangement falls short of the 
unsoundness of mind desoribed in 8. 84, 
Penal Code, (14) and this unsoundness of 
mind should have reference to the time 
when the act was committed. The fact 
that a person subject to insane impulses 
or fits at some time before (16), 'or after, 

(16) the occurrence does .not exempt him 
from responsibility. 

if*, however, a fit of madness had exis- 
ted only shortly before the act, the pre- 
sumption of sanity would be greatly 
weakened, or might absolutely disappear 

(17) ; but a plea of insanity at the time 
of trial will not avail the accused (18), 
although in such a case he will be tried 
in accordance with the procedure laid 
down in Chap. 34, Criminal P. C. 

Who is entitled to exemption. 

A mass of case law has clustered 
round S, 84, Penal Code and provides 
an exhaustive commentary on the rule 
of exemptfon embodied in th at section. 

(13) f H»ie^,”P.C. 34 ; Mayne, The Criminal 
, Law of India, .Srd Edition P. 419, Beg, 

V. Mc.Naghten, 1 Oar. d; K, 130=10 0. 
and F. 200, Queen Empress y. Balu, Ba- 
lanlaVs Unrep, Cr, Cases, P. 172=21 A. 

W. N. 132=20 W.R. 70=13 B.L.B. App. 

20 . 

(14) Nga Khan Hla v. Emperor, U.B.B. (1914) 
II. 28=15 Or. L J. 96=26 I.O. 1007. 

(16) The third question and answer in •the Me. 
Naghtan case, Queen y? •Jugo Mohan 
Malo, 24 W. R. 6, Or. Muthuswami Asaii, 
10L.W. 377=1919) M.W.N. 796=26 M. 
L.T. 861=20 Oir. Ij.J. 828=53 I.O. 828. 

(16) Qolla Ohinna Venkadu v. Emperor, 38 
Mad. 560=16 Cr. L.T. 161=22 I.O. 737. 

(17) Mayne, The Criminal Law of India, Srd 
Edition, P. 419. 

(18) Nota Bam v. The Queen, 66 P. B. 1866, 
Or. 


The cases decided by the various supe« 
lior Courts of this country have laid 
down numerous precedents which 
servo a helpful guide f jr the present 
and the future. 

A leading Indian case. Queen- Emprese 
V. Kader Nasyer (19) has elucidated the 
law embodied in 8. 84, 1. P. C. In this 
case the appellant was tried on a charge 
of murder for causing the death of a. 
boy. In defence the plua of insanity 
was urged. It appeared from the evi- 
dence that since his house was burnt 
the accused neglected house and field 
work, and frequently complained of 
pain in the head and spoke to himself; 
when pain was particularly severe he 
did not answer when spoken to; on one 
occasion he was seen eating potsherds; 
he played and wont about with children 
much more than was to be expected 
from a man of his age; the murder was 
committed without any sane motive; 
the accused was fond of the boy and he 
had no quarrel with the father of the 
boy; when the enquiry preliminary to 
the commitment was taken up. he was 
found not to be in a fit state of mind to 
be able to make his defence and the en- 
quiry was not resumed until somewhat 
more than a year after. 

On the other hand, the accused ob- 
served some secrecy in committing tbe 
murder: ho tried to conceal the corpse 
and hid himself in a jungle; his recol- 
lection of the act was full and clear. The 
two assessors were for acquitting the 
accused on the ground of ungoundness 
of mind. The Sessions Judge disagree- 
ing with them convicted him of murder 
and sentenced him to transportation for 

life. ; ’ 

' (19) 23 041. 604. "^ 
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The question before the High Court 
waS| whether the circumstances were 
sufficient to exempt the accused from 
responsibility for the crime ? 

On the facts briefly, narrated above 
the Judges arrived at the conclusion 
that the circumstances attending the 
murder showed that the accused could 
not have been devoid of such know- 
ledge, though they also showed that he 
must, at the time, have been suffering 
from mental derangement of somq soi't. 
It was held that it is only unsoundnoss 
of mind which materially impairs the 
cognitive faculties of the mind that can 
form a ground of exemption from crimi- 
nal responsibility, the nature and the 
extent of the unsoundness of mind re- 
quire! being such as would make the 
ofif.^nder { incapable of knowing tho 
nature of ' the act, or that he is doing 
what is wrong or contrary to law. 

In this case the observations of tho 
Judges on thq question of the appli- 
cability of S, 84, L r. C., in cases 
where insaniby affects the offender's 
will and einotions are worthy of note. 

*‘Ib might be said of our law, as it 
has been said of the law of England by 
Sir J., Stephen (20), that even, as it 
stands, the law extends the exemption 
as well to oases where, insanity affects 
the offender’s w'ill and emotions as to 
those where it affects his cognitive 
faculties, because where the will and 
emotion^ are affected by the offender 
being subjected to insane impulses, it is 
difficult to say that his cognitive facul- 
ties are not affected. In extreme cases 
that may be true; but we are not pre- 
pared to accept the view as generally 
correct that a person is entitled to 
exemption from criminal liability under 
our law in cases in which it is only 
shown that he is only a subject of 
insane impulses, notwithstanding that 
it may appear clear that his cognitive 
faculties, so far as we can judge from 
his acts and words, are left unim- 
paired." 

Ttie vietw expressed in this case have 
been generally' and repeatedly fol- 

(:i0) History o) the Criminal Isato of Eng* 
land^ ^oJ« J1 Cbnptot XIX P« 167, 

(21) Kadtfr Nasyer v. Emperor^ 2B Oal, 604 
Pp, 609-609 ; See aho Queen Empress v. 
Jj-^hshntan Dagdu^ IQ Born. 512; Queen 
impress V.. V enlcattisami 12 Mad. 459; 
lin^Qtieen Emtjress v. Ram Mia 22 Oal, 
817, fcllBwSd, 


lowed by all the High Courts of this 
country (22). 

The circumstances of a person having 
acted under ihe irresistible influence to 
the commission of homicide, is no de- 
fence, if at the time' he committed tho 
act he knew he was doing what was 
wrong (23), for a mere uncontrollable 
impulse of the mind co-existing with 
tho full possession of the reasoning 
powers, will not warrant an acquittal 
on the ground of insanity; the question 
for decision being, whether tho prisoner, 
at the time he committed the set, knew 
the character and nature of the act and 
that it was a wrongful one, (24); if he 
was not conscious that the effect of his 
act would be to injure any other person 
he must bo held not guilty (25). Where 
a person is in a state of mind in which 
he is liable to fits of madness, i-t is for 
the jury to consider whether the act 
done was during such a fib, though there 
is nothing before or after tho act to 
indicate it, and though there is, some 
evidence of design or malice (26). 

Delusion - Its Existence ani> 
Extent: 

In Courts of law insanity has bppn 
looked upon as implying the existence 
of delusion, and the terms, “delusion” 
and “insanity” have been regarded m 
practically synonymous. 

A delusion is an incorrigible false 
belief — a false belief which no evi- 
dence however, plain, no authority, 
however paramount, can overcome. In 
anything connected with the delusion 
the reasoning is vitiated, the judgment 
is unsound; and this vitiation and un- 
soundness spread beyond the delusion 
and the tlyngs connected witji it^ to an 

'(22) Ghajju Mai v. King Emperor 04 P.L.R* 
1901=6 M.L.T. 101-4 I. 0. 085; Dhami 
Bux V, The Crownt 9 S, L. R, 171-=17 Cr. 
L.J, 79=^2 I, 0. 671; Ram Sander Das 
V, Emperor^ 29 0. L. J, 209=23 0, W, 
N. 621=20 Cr. L. J, 383=50 I, 0. 091; 
Ramzan v. The Crown, 30 P. R, 1913 Or* 
=20 0r. L, J. 1=48 I. C. 492; Muthu- 
sawami Asari, In re, 26 M. L. T. 361= 
(1919) M. W, N. 796=10 L. W. 377=20 
Or, L, 328=53 1. G, 328, Mantanjali 
V, Emperor^ 21 Or, L, J. 317=56 I, C, 
477; Bhagwati Prasad v. Emperor, A, I. 
B, 1924 Oudh 190=See also the following 
English Cases; Reg v* Offord, 5 Carr and 
K, 16$; Reg, v, Rigginson, 1 Carr and 
K. 129; Reg, v. Townley, 3 F. & F, 839* 
(28) Reg, v, Hoynes, 1 F. & F, 666, 

(24) Reg, v. Bar tin, 3 Oox. C. 0. 275. 

(25) Reg, v. Diois, 1 F. F. 69. 

(26) Reg, v, Richards, 1 F, & P. 87. 
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extent which we can never ascertain or 
define. The intellect of a person affected 
with delusion is like a plot of ground 
into which a brick of mushroom spawn 
has been inserted. We can never tell 
how far now in what direction the 
mycelium spread, nor in what quarter 
it will next evidence its presence by a 
fungus growth (27). 

The law respecting the effect of the 
existence of a partial delusion at the 
time of the commission of an act is con- 
tained in the answer of the Judges to 
question 4 in the McNaghten Case. The 
question put by the House of Lords 
was as follows: 

“If a person under an insane delusion 
as to existing facts commits an olTonce 
in consequence thereof, is ha thereby 
excused 

The Judges replied: The answer must 
of course depend on the nature of the 
delusion, but making the same assump- 
tion as we did before, namoiy that he 
labours U 4 :ider such partial delusion only, 
and is not in other respects insane, we 
think he must be considered in the same 
position as to responsibility as the facts 
•with^ vespeeb to which the delusion 
exists were real. For example if under 
the inlluonce of his delusion ho sup- 
poses another man to be in the act of 
attempting to take a\v<^y his life, and he 
kills that man, as ho supposes in self- 
defence, he would bo exempt from 
punishment. If his delusion was that 
the deceased had inllicted a serious in- 
jury to his character and fortune, and 
he killed him in revenge for such sup- 
posed injury, he would be liable to 
punishment." 

It will be seen that the assumption 
upon which this answer proceeds is that 
the supposed offender's disease consists 
exclusively in the fact that he is under 
a mistaken belief that something exists 
which, if it did exist, might or might 
not justify bis conduct, but that he has 
the same power of controlling his con- 
duct and regulating his feelings of ap- 
preciating and reasoning about*the facts 
which he misbakeably believes in, “ as a 
sane man.” “ But the difficulty which 
these questions and answers suggest,” 
says Sir Fitz James Stopben, “and leave 
untouched is this. How would it be if 
the medical witnesses wore to say (as 
Dr. Griesing er say s, a nd a s t he witne s- 
/27) Mercier, Criminal Bespomihilityt P. 162. 
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S63 in McNaghten's case said in sub- 
stance)' that a delusion of the kind never 
or hardly ever stands alone, but is in 
all cases the result of a disease of tho 
brain, which interferes more or less 
with every function of the mind, which 
falsifies all the emotions, alters in an 
unaccountable way the natural weight 
of motives, of conduct, weakens the 
will." 

But it will bo noticed that the Judges 
themselves never claimed that their an- 
swer was exhaustive; on the other hand 
in •the opening words of their answer 
they say that they are making the. As- 
sumption that the accused labours un- 
der such partial delusion only, and is 
not in other respects insane ! In exa- 
mining the criticism of Sir James Ste- 
phen, a distinguished authority (28) says: 

‘ 1 do not soe bow tho Judges, or any 
one else, could give any other answer to 
the question, in the limited sense in 
which they ‘understood it. If an act 
is prompted by delusion, and if th^ 
deluded actor is not in any other respect 
insane, then the only logical course bo 
take is the course taken by the Judges." 

Referring to the comment of Sir Fitz 
James Stephen, the same authority at 
another place (29) remarks that the 
learned Judge seems scarcely to appre- 
ciate the impossibility of arriving at 
any other answer, that was imposed 
upon the Judges by their reading of the 
question; and further that “ the Judges 
assume that a limitation is implied in 
the question, and they give their an- 
swer subject to this li-mitation. If there 
ia any error, as Sir Fitz James Stephen 
appears to think there is, the error is 
surely in applying this answer to a class 
of cases which was formally and ox- 
pressly excluded from the scope of the 
answer by the terms in which it was 
given.” 

Section 84, L P. C., does not confine 
itself within the four corners of the 
answers of tho Judges in the MoNagh- 
ton case. The question regarding th^ 
existence of a delusion, partial or com- 
plete, would depend on medical evi- 
dence and other circumstances of each 
case. Of course, in such cases the duty 
of the Judge aqd the jury is very deli- 

(2S) MBveier, Criminal Besptmsibility^ 

Page 171. . ^ 

(29) Mcroier^ Criminal 

Pagem.^ '' 
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cate, as all the questions arising in 
them have to be approaohed in a very 
careful manner. 

In Ghinua Uraon v. Emperor (30), a 
Pull Bench case of the Patna High 
Oourt, it was held that if a person, 
otherwise sane, but labouring under the 
influence of an insane delusion commits 
an act of revenge for some supposed 
grievance or injury, he will be punish- 
able according to the nature of the 
crime committed, if at the time he un- 
derstood that he was committing a 
wrong and unlawful act; in other wonds 
he must be considered in the same situ- 
ation as to responsibility as a sane per- 
son would be if the facts with regard to 
which the delusion exists were true. 
This is in perfect accord with the rule 
laid down in the answer of the Judges 
to question 4. 

The delusions which indicate a defect 
of sanity such as will relieve a person 
from criminal responsibility, are delu- 
sh)n8 of the senses, or such as relate to 
facts or objects — not mare wrong no- 
tions or impressions, or of a moral na- 
ture; and the aberation must be men- 
tal, not moral, to affect the intellect of 
the individual. It is not enough that 
they show a deceased or depraved state 
of mind, or an aberation of the moral 
feelings, the sense of right and wrong 
being still, although it may be perverted 
yet not destroyed: and the theory of a 
moral insanity or insanity of the moral 
feelings, while the sense of right or 
wrong remains, is not to be reconciled « 
with the legal doctrine on the sub- 
ject (31). 

* Thus the fact that the accused while 
committing the crime was under some 
insane delusion is not per se sufficient 
to exempt him from criminal liability 
for bis wrongful act, unless the impulse 
was such as to render him unconscious 
of what he was doing, or to make him 
ignorant of the tact that the act which 
he w as about to co mmit was wrong (32). 

(30) Qhinila Uraon, (1918) Pat. 57=4 Pat, 
L. W. 14=8 Pat. L. J. 291=43 I. C. 428 
=19 Or, L. 'J. 185 See aho^ Ohatu 

Pramanih v. Emperor, 38 Cal. 618 Siat 
Ali V, Emperor, 3 Pat. L. W. 856=41 
1. G. 122=18 pr, L. J. 766 Queen Em^ 
press V, Nepal, RatanlaVs Unrep, Cr» 
Case 229. 

JSeg* V. Burton, 8 P. & P. 772. 

AU V. J^p^ror, 3 Pat. L. W. 356= 
^ *t I, ® 142=18 Or. Ii. 3. 766. 


Conduct, Motive and other circum’ 
STANCES determining THE QUESTION 
OP Insanity, 

In a trial for an offence, when a plea 
of insanity is raised by the prisoner 
his conduct in the Jiransaction and his 
motive are essential points to be care- 
fully gone into and investigated. In 
such a case the Oourt can judge only 
by inference to be derived from the 
prior and subsequent conduct of the 
prisoner as to the state of his mind at 
the time of the commission of the off- 
ence (33). In the undermentioned case 
(34), the prisoner who was.charged with 
committing murder, was a young man 
of weak intellect and the motive actu- 
ating the offence was trivial and in- 
adequate. As soon as he had killed his 
uncle by hacking him on the head and 
neck with a sword, the prisoner rushed 
out brandishing his weapon and shout- 
ing " Victory to Kali.” He attempted to 
strike other persons, including his own 
father. Whe.n the paroxysm had passed 
off, during the police inquiry, the pri- 
soner appeared to be rational, but im- 
mediately afterwards he developed as- 
phasia, attempted to commit suicide, 
and was undoubtedly insane from' *that 
time for a period of five years. These 
signs were held the signs and indicia of 
insanity and the' prisoner was held to 
have been suffering from a fit of melan- 
cholic homicidal mania at the time he 
hacked the deceased with the sword. 

In some cases no suspicion of in- 
sanity rests upon tho prisoner, apart 
from the crime. From the character of 
the crime itself, its suddenness, viol- 
ence, cruelty and atrocity, its ap- 
parent absence of motive or pur- 
pose, a suggestion is raised that 
the offender musl; have been in- 
sane at the time of its commit- 
tal, Mayne says (9) that a defence of 
this sort is generally set up, when the 
facts admit of no other, and it is usually 
eked out with evidence of previous out- 
bursts of eccentricity or violence, and 
BuggestioKS of hereditary insanity or of 
former diseases, which might possibly 
have affected his brain; and adds that 
it would be utterly unsafe to admit a 

(88) Bagwati Erased ▼. Emperor, A, I. R, 
1924 Oadh 190. 

(84) The Criminal Law of India, 3rd Edition 
P. 422. 
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SUHRAWAllDY AND Jack, JJ. 

Lai Mahamntad and others — Peti- 
tioners. 

Deputy]lnspector General of Police, of 

C. I. !>., Benyal — Opposite Party. 

Criminal Revn.'No, 5 of 1929, Deci- 
ded on 29th July 1929, from an order of 

‘ Addl. Sqss. Dinajpur, D/- 17th 

January 1929. 

Criminal P. C., S, 476-B — District 
Judge hearing appeal under S. 476-B has 
power to transfer appeal to competent Court 
and transferee Court can make necessary 
complaint, ^ 

An appeal to Disjrict Judge under S. 47G-B 
preferred over an order of a subordinate Court 
refusing sanction for prosecutiou, cm be trans- 
ferred by the District Judg^ to any competent 
.Court. The latter Court, on such transfer, has 
authority to make the nec'.^ssary complaint 
under S. 476-B; 3.) Cnl 771, A. I. R. 1929 

Cal 172, Dist. [P 5S3 C 1] 

SurosiiL Chandra Talukdar and Sara- 
jit Chandra Lahiri — for Petitioners. 

Satindra Nath Mukherji — for Op- 
X^osite Party. 

Suhrawardy, J. — This rule was is- 
sued on ground No. 9 which is to this 
effect : For that the learned Additional 
Sessions Judge had no jurisdiction to 
hear the appeal or to lodge the cora- 
idaihfe. The facts are that the peti- 
tioner sued the defendants upon a hat- 
chita in the Court of the Munsiff at 
Baigunje in the District of Dinajpore, 
and on behalf of the defendants the suit 
was contested by the opposite party 

D. I. G., C. 1. D., Bengal. The suit was 
transferred by the order of the District 
Judge from Baigunje to the Munsiff at 
Dinajpore. The petitioner ax)plied to 
the Munsiff for leave to withdraw from 
the suit with liberty to bring a fresh 
.suit on the same cause of action. It 
was refused and the suit was dismissed 
for non- prosecution. Thereafter the 
opposite jiarby apx)lied to the Munsiff for 
Sanction to prosecute the x)etitionGr 
under S. 476, Criminal P. 0. on charges 
uiider Ss. 120-3, 109, 209, 471, I. P. C., 
etc. The application was refused by the 
Munsiff an'd the opposite i)arty preferred 
an appeal from the order o£ ^he Munsiff 
to the District Judge of Dinajpore un- 
der S. 476-B, Criminal P. 0. The Dis- 
trict Judge allowed the appeal and 
made a complaint under S. 476-B. 

^^ainst ’that order there was an appli- 
cation for revision in this Court. This 
1930 Cr. 0. 6B 


Court set aside the order of the District 
Judge and sent the matter back to the 
Munsiff with certain directions. The 
Munsiff again rejected the petition of 
the opposite party for sanction. The 
opposite party preferred an appeal to 
the District Judge against the order of 
the Munsiff, who transferred the case to 
the Additional District Judge to deal 
with it. The latter officer allowed the 
appeal by his judgment dated 17th 
January 1929. The petitioner objects 
to this order on tlje ground that the 
Additional District Judge had no autho- 
rity tef make the eomplrtint under S.476-B, 
Criminal P. C. The matter is not free 
ft’om doubt and 1 have given. my best 
consideration to it. Under 8. 476-B any 
IDerson whoso apxdication under 8.476 
has been refused or against whom such 
a complaint has been made may ai^peal 
to the Court to which such former 
Court is subordinate w'ithin the mean- 
ing of B. 195, sub-B. (3). Under 8. 195 
sub-S. (3) the Court to whioh the jiri- 
mary Court is subordinate shall be 
deemed to be the Court to which ax>l)Qal 
ordinarily lies from the .appealable de- 
cree or sentence from the former Court. 
Section 476-B then lays down that on 
such appeal being made the superior 
Court may thereupon pass necessary 
order. 

Now, ‘there can be no doubt that an 
appeal under S, 476-3 lies to the Court 
to which the trial Court is subordinate^ 
and in this instance the District Judge's* 
Court is the Court to which appeal lies. 
'So that so far as the liling of the appeal 
is concerned, there is no irregularity. 
The next question is whether the Dis- 
trict Judge having received the appeal 
has authority to transfer it to the Ad- 
ditional District Judge. This question 
does not seem to Inive been finally set- 
tled under the Code as amended in 1923. 
But v /0 may refer to a case under the old 
code, namely, the case olRamOharan 
Chandra Tarip2iUa (1). There the 
learned Judges in interpreting the rele- 
vant clauso3 of the old 8. 195 held that 
no one except the District Judge has 
power to hear an appeal under 83.195 (6) 
and 195 (7) of the old code. The ratio 
of that decision as given by N. B. Cfaal-^, 
terjea, J. is that a District Judge 
competent to dispose of any appeal ^ 

“Trr[T?i2] 0. 10^^ 

W. N. 045. ' 
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proceeding himself or to transfer it to a 
Subordinate Judge. But under S. 196 (6) 
OriminalP. C. 1898, the power of revok- 
ing or granting any sanction given or 
refused is given to the authority to 
which the authority giving or refusing 
it is subordinate. The judgment of 
D. Chatterjeo, J. also deals with the 
powers of a district Judge to transfer 
appeals pending in his file to an Addi- 
tional District Judge. Now, these clairses 
of 8.195 have been repealed and the new 
Ss, 47()-A and 476-B have been substitu- 
ted. 8. 47G.B lays down that an appeal 
must be preferred to the Court to which 
the primary Court is subordinate in the 
sense that appeals ordinarily lie to the 
former Court from the decisions of the 
latter Court, but the final orders may be 
passed by the superior Court. The 
Court of the Additional Judge may be 
said to be a superior Court in relation to 
a Munsifi’s Court. Eoference may also 
be made to 8.8, Civil Courts* A^b 1887 
which empowers an Additional District 
Judge to discharge all the functions of 
a District Judge which may have been 
assigned to him. Section 21 (a), Civil P. 
0., gives unfettered jurisdiction to the 
District Judge to transfer an appeal or 
any proceeding pending before him to 
any competent Court subordinate to him. 
Now, it has been hold that an appeal 
under 8. 476-B is an appeal under the 
Criminal Procedure Code and has to be 
governed by the provisions of that Act: 
Bajani Kanta Kayal v. histoo Moni 
Dassi (2), Chunder Kumar Sen v. Ma- 
thura Debya (3) and Hamid AH v. Ma- 
dhusvdan Das (4). If it is an appeal 
under the Criminal Procedure Code it is 
governed by S. 409f Criminal P. C. 
which says that an appeal to the Ses- 
sions Judge shall be heard by, the 
Sessions Judge or by an Additional Ses- 
sions Judge.But an appeal under 8. 476 
in a civil matter is not preferred to the 
Sessions Judge but to the District Judge, 
the same officer who combines in him 
both the functions and power is given 
to District Judge under the Civil Pro- 
cedure Code and the Civil Court's Act 
to regulate the procedure of an appeal. 

I have been pressed for the view I 
have taken in this matter by considera- 
tions of reasonableness in the prodedure 

" (2) A. I. B. 1927 OalTm 

A. I. R. 1925 Oal. 1228^52 Oal. 1003. 

U) A. 1. B. 1927 Cal. 281=51 Oal. 355. 
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laid down by the Code. Under'S. 476- A 
the power under 8. 476 may be exercised 
by a Court to which the trial Court is 
subordinate within the meaning of 
8. 195 (3). To give a strict interpreta- 
tion that only the Court to which tho 
primary Court is subordinate can make 
a complaint under S.,476 is to deprive 
Subordinate Judges and Judges other 
than District Judges, who ordinarily 
hoar most of the appeals from the Mun- 
siffs of tho 'power of making any com- 
plaint under 8 476 It often happens 
and such cases frequently come before 
us, that when an appellate Court forms 
an opinion in connexion with any i)ro- 
ceeding in a civil Court it does act un- 
der 8. 476 and make a complaint before' 
the proper Court. It is never intended 
to deprive Judge other than the Dis- 
trict Judges, who hear ninety per cent 
of the appeals, of the power of making a 
complaint where they find that an of- 
fence has baen committed 

Reference in this connexion has also 
been made on behalf of the petitioner 
to the decision in the case of ^Mohim 
Chandra Nath v. Emperor (5). That 
case does not discuss the question raised 
before us. There the appeal was not 
preferred to the .District Magistrate to 
whom the trial Court was subordini^e 
but to an oflicer specially empowered to 
hear appeals from Second Class Magis- 
trates. In the view I have taken of 
this matter this rule should be dischar- 
ged. 

Jack, J. — I agree ; but I would simp- 
ly base my decision on tbs fact that tlae 
District Judge is empowered under 
S 24 fa). Civil P. 0. to transfer any pro- 
ceedings to the Additional District 
Judge. 

v.S./r.K. Bu^e discharged. 

(5) A. I. R, Id 19 Oal. 172=^6 Oal. SiC 
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Buhrawabdy and Page, JJ. 
MtMal Hossein and Accused 

—'Appellants. 

V. 

EmperoY^OppoBite Party, 

Criminal Appeal No. 334 of 1929, De- 
cided on 2nd December 1929. 

Criminal P, C«, S, 216— In case of ter iout 
offences like those under Ss, 363 and 367 
Penal Code, every opportunity should be 
iron to accused to adduce evidence on be* 
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half of defence — If evidence is inadmissible 
or irrelevant it may be refused, 

Whnre the accused are tried for offcnoes un- 
der Ss. 303 and 367, I. P, C. every op- 
portunity should be given to them to aclduoe 
evidence on behalf of the defence cither oral 
or documentary and in refusing such evidence 
the Judge does not exercise proper discretion. 
If the Judge is of opinion that the evidence ad- 
duced by the accused Is inadmissible or irrolo- 
vant or that such •ovidonoe is adduced for the 
purpose of vexation or delay or to defeat the 
ends of justice he can refuse to receive such 
evidened. fp 539 0 2] 

Shyama Prasanno Deb — for Appel- 
lants. 

Lalit Mohan Sanyal — for tho Crown. 

Suhrawardy, J. — In this case the 
accused have been convicted under 
Ss. 363 and 367, I. P. C. and sentenced 
to long terms of imprisonment. It is not 
necessary to consider the various points 
which have been urged before us in ap- 
peal by tho learned advocate appearing 
for them^, as we think it enough if wo 
refer to *one objection which is to the 
effect that the learned Addl. Sessions 
Judge did not give sufficient opportunity 
to the accused to OKamine the witne-ises 
for thotlefenco. It appears from the re- 
cord that before tho Magistrate tho ac- 
cused had submitted presumably under 
S. 211, Criminal P. C. a list of 19 wit- 
iio-3?er3 to be examined at tlm trial on 
their behalf. Before tho prosecution 
case was clo^^od tho defence plo«ador on 
ISth March 1929 prayed for calling for 
certain records from the District Magis- 
trate's room and for summoning three 
dolonce witnesses for tho following day. 
The learned Judge ordered that the 
records should ho called for and 
directed the District Magistrate to 
summon llio witnesses for the following 
day. On the following day, that is, 
19th March, apparently the witnesses did 
not come and tho defence pleader put in 
a petition for adjournment of the case 
for a day to produce certain defence wit 
nesses. Tho learned Judge dismissed 
tho application on the ground that those 
witnesses would not prove relevant mat- 
ters or any matter admissible in evidence 
under the law, without allowing the ac- 
cusod to produce their wi^tnesses and 
then deciding about the relevancy of 
their evidence. We think that tho 
learned Judge should have in a serious 
case like the present allowed the accused 
an opportunity of adducing such evi- 
dence as they chose. If at the examin- 
ation of tho witnesses for the defence 


the learned Judge was of opinion 
that the statements made by them 
wore not admissible or were not rele- 
vant in evidence he could rule them 
out. He did not exercise a proper dis- 
cretion in refusing to examine the wit- 
nesses for the defence. Under S. 216, 
Criminal P.G., the Magistrate was bound 
to summon all the witnesses named by 
the accused for appearance before the 
Court of the Sessions Judge except those 
whose evidence was taken by the Magis- 
trate himself or whom tho Magistrate 
considers to have been included in tho 
list for the purpose of delaying 
efr defeating tho ends of justice. We 
think that in this particular case tho 
accused have a just grievance that they 
were not allowed to adduce evidence on 
ihoir behalf. 

We accordinsily sot aside the convic- 
tions and sentences passed by the lear- 
ned Addl. Sessions Judge and direct that 
tho accused be retried according to law. 
Every opportunity should be given to 
them to adduce evidence on behalf of 
tho defence either oval or documentary. 
If tho -learned Judge is of opinion that 
tho evidence adduced by tho accused is 
inadmissible or irrtlovant, or that such 
evidence was adduced for the purpose of 
vexation or delay or to defeat the ends of 
justice, ho can refuse to rojoive siichl 
evidence. 

We direct that the accused be retried 
according to law. It will bo in tho dis- 
cretion of the Sessions Judge to allow 
hail to tho accused i)onding their retrial. 

Objection has been takon to the pro- 
priety of the charge framed on tho 
authority of the decision in Mafizaddi 
V. Emijeror (1). If it wore necessary to 
decide the point, wo would have had to 
examine the case, but as the ease is to bo 
retried, the Sessions Judge will do well 
to frame separate charges for kidnapping 
and abducting. 

r.m,/r.k. Case remanded. 

(l) ATl. Rni’m^Gal. 644,' 
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Pearson AND Patterson, JJ. 

Jnananjan — Accused — Ap- 
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v. 

jRmperor— Opposite Party. 

Oriminpil Appeal No. 909 of 1929, De.. 
cidod on 6th February 1980. 
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^*®*>*1 Code, S. 124*A — Perioi vilif/i 
the British by contrast, by holding up ad- 
mired character at pattern is guilty, under 
S. 124*‘A, 

It is one thing to hold up an admired cha- 
racfeor as a pattern in a speech and quite an- 
other to vilify the British by contrast ; but a 
speaker cannot bo allowed to use the former as 
a cloak for the latter if the result of what ho 
says in fact be to inspire his audience with 
hatred and disaffection towards Government. 
Where the speaker, in his speech, oversteps 
the boundary lino, he is guilty under S. 124-A, 

[P 510 0 2] 

Mritijunjoy Ghattopadhya^ Manindra 
Nath Bancrjec, Dchahrata Mul^herjec 
and Bholanatlt Hoy-^lox; Appellant. 

Dehendra Narain BJiattciohnrjrv — for 
the Crown. * 

Pearson, J. The accused Jnananjan 
Niyogi has been charged under B. 124:-A, 
J. P, C., in regard to a speech made by 
him on 16th June last at Hazra Park, 
Bhowanipur. Ho lias been convicted 
and sentenced to rigorous imprisonment 
for one year, and against that he now 
appeals. 

As stated by the learned Magistrate 
the evidence shows that the meeting 
lasted fz’om about 6-30 to 9 p, m., that 
about 4000 persons attended composed 
mostly of young men and students, and 
about 100 volunteers dressed in a khaki 
uniform also attended. The occasion 
was a gathering in memory of the late 
Mr. 0. B, Das, 

The speaker begins by reminding his 
audience of the faith that Mr. Das had 
had in the nation, and his belief in its 
future, his desire to build up its 
strength; that the people of this country 
would be able to bring about a revolu- 
tion on the face of the earth ; that pos- 
sessed with a new idea the Bengalis 
would be able to create that revolution. 
At first, he goes on, no one w*ould ac- 
cent him 

‘ but the focca of revolution latent in 
Bengali danced a inad dance in hia heart, 
roared and having crowned with success tho 
new revolution showed the world that the 
Bengali could think on new lines, see in a 
hew light and again tread tho path of creation. 
What has ho left for us to-day ? that force of 
revolution,” 

Then again : 

“ Just now Nripendra remarked that today 
we \^re not merely desirous of destroying 
dyarchy. Why Because the immense force 
which lies in the soul of Deshbandhu can 
create a newpath”. 

Shortly afterwards we get this : 
w ®tlfl believe that the whole 

woriflhaa really admitted that the English 

. arrying on the administration of out 


country against our cons4nt. Wo want to con- 
vince fche^ World that the English carry us 
along against our consent, We want to "con- 
vince it that we do not accept their unfair 
adininistration and ordinnuce. We know that 
we do not accept,” 

Than there is a call to tell tho 
English that Government cannot bo 
carried on in this country by neglecting 
public opinion. Then attention is di« 
rected to tho misery and poverty of the 
and how Mr. Das offer'ed his 
life to crown with success the inde- 
pendent rule”, destroying and ending 
the subjection of the country. The re- 
yolutionary. force envisaged by ^\y. Das 
18 then put forward as a cure for tho 
agony of subjection.” 

So, with our creed of revolution tu onr 
hearts wj say that wo slnll build up tha 
country, we shall build up tho nation, Ave shall 
not look expectantly towards the English. 
After 150 years of English administration we 
have throughly realizid that tho Ereiich are 
not our onomies, Germany is not orfr onemy. 
Italy is not our enemy, our only cnomy is the 
English. It is our right to curtail their strength 
and their talent.” 

Of this last passage it has been argued 
on behalf of the appellant that tho con- 
tradistinction of French and Germans 
goes to show that the economic feature 
is that on which the speaker is insisting. 
From the above passages cited, and 
reading the article as a wMiole, wo note 
that the learned Magistrate has come 
to the conclusion that although in one 
way the speech was an exhortation to 
his audience to emulate the example of 
Mr. C. R. Das, the whole tenor is a 
tirade against the present Government 
of the land and /for its complete over- 
throw. The speech, he says, is deli- 
vered with a venom which is sure to 
excite feeling of hostility and hatred to 
Government. Naturally it is one thing 
to hold up an admired character as a' 
pattern, and quite another to vilify the 
British by contrast ; but a 'speaker can-; 
not be allowed to use the former as a 
cloak for the latter if the result of what 
he says in fact be to inspire his audience 
with hatred and disaffection tDwards 
Government, Our duty is only to say 
whether wo consider he has brought 
himself within the terms of S. 124-A, 
and although we are not prepared to 
say that we are at one with the Magis- 
trate in his wholesale condemnation, 
we think that at certain points in his 
speech the boundary lino is undoubtedly 
overstepped, particularly having regard 
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Gangadas Bakkhjee 

to the nature of bfs audience. Espe- 
cially is this .80 even upon a fair, free 
and liberal construction when he refers 
to the unfair administration and ordi- 
nance of the English, and again when 
ho speaks of the English being our 
only enemy. 

Mention must be’made of the written 
statement filed by the accused. It does 
’not affect the intention of the accused, 
which Is to be derived from a construc- 
tion of the speech itself. Nevertheless 
it is a matter to be taken into conside- 
ration, and shows how the accused is 
minded. It does him no good; at any 
rate, lie impugns the ,good faith of even 
the highest judicial tribunals; he makes 
the statement that England and England 
alone has driven Bengal fi’om literacy 
into dismal illiteracy, and, in a later 
passage, that England has strangled the 
commerce and manufactures of India. 
We cannot agree that the speech 
was calculated primarily to emphasise, 
as the written statement suggests, the 
economic adversity of India with a view 
to appe^il to his hearers to emulate the 
sacrifice and self-reliance of Mr. Das. 
The language. goes far beyond that. Wo 
think that the conviction was right and 
mu^t'be upheld. The sentence we.think 
is more than is demanded by the cir- 
cumstances. 

We reduce the sentence from one 
year’s to three months’ rigorous impri- 
sonment. 

The appellant will surrender to his 
■bail forthwith and servo out the remain- 
ing portion of the sentence, 

H.M./r.K. Order accoi'dingly, 

1930 Cr. Cases 541 

(Calcutta) 

Mukerji, J. 

Gangadas Banerjee and others — Ac- 
cused — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Eevn, No. 686 of 1929, De- 
cide! on 4th September 1929, from order 
of Sess. Judge, 24-Perganas, D/- 26th 
April 1929. 

Bengal Public Gambling Act,*S8. 3, 4,5 
and 6--Pretumption under S. 6 ariies only 
under peculiar circumstance* mentioned by 
statute itself — Magistrate not satisfied that 
premises are used at common gaming house, 
-*No presumption under S. 6 arises. 

The preAumptioa of law 'uader S. 6 arises 
•only in the peculiar circumstances meutioned 
by the statute itself, 4. e., if the warrant 
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authorisi»R n search on the footing of the 
premises being a common gaming house and 
when the search results in a find of instru- 
ments of gaming. 

When the requirements of 8. 5 arc not 
strictly complied with inasmuch as the Magis- 
trate does not say anywhere, in the proceedings 
that the premises were used for a common 
gaming house, the, presumption under S. 6 
docs net arise, and if there is no evidence 
showing that the premises bad been kept for 
the profit or gain of the accused, they cannot 
he convicted under S. 3 or S. 4. [P 542 C 1, 2] 

Hiralal Gavguli — for Petitioneis. 

Birlhusan Dutt—ior the Crowm. 

Judgment. — The petitioneis have 
been convicted tinder S. 3 and 4, Bengal 
Public Gambling Act (Act 3 B* C. of 
18G7), petitioner 1 under S. 3 and all the 
other petitioners under S. 4 of the said 
Act. The question for consideration in 
this rule is wlieiher the convictions are 
supi?ortabl(3 in so far as they are based 
upon finding that the place where gambl- 
ing used to go on was a common gaming 
house within the meaning of the Act. 
Offences under Ss. 3 and 1 have for their 
foundation as one of the ingredients 
the fact that the place where gaming 
goes on. h a common gaming house ^vith- 
in the meaning of the definition given 
in S. 1. 

As regards this matter the learned 
Sessions Judge held in the first instance 
that : 

“poticioner 1 or thoRo who wcro^tcrosted 
in the venture along with him baflHot been 
proved by any evidence to have cither drawn 
commisrioa or worked so as to ciiBurfc inoro 
or less certain profits.” 

- lie found, however, that instruments 
of gaming were found in the promises 
which were in the occupaton of ])eti- 
tioner 1. who is said to be the lessee of 
the promises ; and as those instruments 
were found on a search purporting to 
have been carried out under the pro- 
visions of S. 5 of tlie Act, ho applied to 
the case the presumption provided for 
in S. 6 thereof. The said presumption 
is to the effect that when instrura*onts 
of gaming are found in a place searched 
in accordance with a warrant issued 
under S. 5, the |Licc is to be regarded 
as a common gaming house until the 
contrary, is proved. The question there- 
for, is whether the presumption upon 
which the learned Judge has relied 
really arises in the present case. 

The search warrant that was issued 
under the provisions of S. 6 of ‘the Aot 
did not state that the premises 
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used as a common gaming house ; but 
it was stated therein that tha u«jorof 
the premises was for unauthoriised race- 
gambling. Th^ learned Sessions Judge 
held that user for unaiithoiized race- 
gambling and user as a common gaming 
house moan one and the same thing. 
The reasoning u|on which the learned 
Sessions Judge came to that conclusion 
is that unless the premises were a com- 
mon gaming house the Magistrate could 
not issue the search w^irrant; or, in 
other words, that if the premises wero 
used merely for unauthorised race- 
gambling. v\ ithout it being shown that 
they constituted a common gaming 
house th^ learned Magi trate .could not 
have very well issued the search war- 
rant, The lo-irned Sessions Judge has 
observed further that it must ho assum 
ed that thu Magistrate was awaio of the 
law. On an assumption of this charac- 
ter the learntd S(’ssion8 Judge came 
to the conclusion that tho search war- 
rant mu^t have been issued because tho 
Magistrate was sit'sfied that the pre- 
mises were a common gaming hou-io as 
dertned in S. 1 of tho Act. 

I am cloavlv of opinion that in the 
process of reasoning that the learned 
Sessions Judg ^ has adopted he h is begged 
the very question ho had to determine. 
The question is whethor tho presum- 
ption uBd^r 8. G arises in the case Tho 
lavy Sayiraiac it will arise if the warrant 
autheiized iho search on the footing of 
tho j)romises hoing a common giming 
house, and when tho search held undor 
warrant ha^ roNulted in a land of instru- 
ment'» of gimlng. Tlio reason oi t* e 
presnmptiori is tfiat where tho Magis- 
trate is satisfied on the matoii l- bofore 
him that the inbmi«es c nstitute a 
common gaming hoii'-e, and there is •the 
find, there is a priiuii facie case. The 
argument thx" b'^ciuse there is a find 
and hooause the search was in execution 
of a* warrant it should he taken that the 
Magistrate must have been satisfied that 
the premises were a comm^m gaming 
house, and that therefore the Court 
which tries the cai^e will also take it 
that they. were a common gaming house, 
is to ignore the reason of the presum- 
ption which is a statutory presuiuption 
and to proceed on a wholly different 
line and create a new lute of evidence 
altogether. 

The pie^umption of law arises only in 
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the peculiar circumstances that are men* 
tioned by the statute itself. In the 
present case the requirements of S. 5 of 
the Act have not been strictly complied 
with, and the Magistrate has not said 
anywhere the proceedings that in 
issuing the search warrant he was satis-j 
fied that the premi-^'es were used as a 
common gaming house. In circiiim- 
stances such as these, the presumption' 
mentioned in S. 6 of the Act," in my 
opinion, does nob arise. If this presum- 
ption does not arise, as I hold that it 
does not, and iS there is no evilence 
showing that the premises wero kept for 
tho profit or gain of petitioner 1 or his 
confederates, as tht^ learned Sessions 
Judge h 8 biusJf observed in his judg- 
ment, it must he held that it has not 
boon established that the premises werej 
a common gaming house. The peti- 
tioners* convictions therefore fail. 

Tho rule is, accerdingly, made ab- 
solute. 

Tho convictions of and sentences 
pa«3 h 1 upon tho petitioners are set aside 
and it is ordered that the lines* if paid 
be lefundod. 

B.M./k.K. Bale made absolute. 
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liiNKiN, C. J., AND Patterson, J. 

Pn hhat Chandra Adhihari and an- 
other — Accused - Petitioners. 

V. 

7"Jwp^ror—Oppo-ito Party. 

Criminal Revu. No. 247 of 1929, De- 
cided on ’iObh August 1929. 

Penal Code S 228— No direction by Local 
Government as re^^ards Snb Registrar being 
civil Court Orfence committed before him 
under S 228 cannot be dealt with under 
Criminal P. O , Ss. 480 and 482. 

in u -0 ibao ico ot i diroct»ou b^v the Lo'^al 
Goverameiit as regirdfl tiio Sub- Registrar being 
a civil C -urt within the mcaniDg of Ss. 480 
and Criiriinal P. 0., an oSenco under 

8. Penal Code, if rommifctcd before a Sub- 
Begi&trar (‘:inuot bo doalt with under Sb 480 
and 4S-2. Criminal P C, [P 541 0 I] 

M rityunj V Ghatt >padhya, Manindra 
Nath, lianerji and Susil Kumar Banerj ee 
— for Petitioners. 

Amiruddm Ahmed for Debendra- 
Natain Bhattacharjee--^lQv the Crown^ 

Rankin, C.J.--]a this case it appears 
that while tha Sadar Sub-Registrar of 
Fabna was sitting on a judicial pro- 
ceeding certain persons who were deed- 
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writers finding with a certain 

rilling whijh he ha1 given about the 
alteration of a figure in a deed came 
into his room and insultel him and 
caused interruption to his duty. The 
Sub-Begistrar made a complaint to this 
effect to the District Registrar who 
happened also to be. the District Magis- 
trate and at the end of his recital of the 
pircumsbances he says that the accused 
persons.may be prosecute! under S. 228, 
1. P. 0. The District Magistrate ap- 
patently in his double capicitv sent the 
case to the Sub- Divisional Officer for 
disposal and the Sub-Divisional Officer 
apparently summoned the accused under 
8. 228 In the meantime at the earliest 
possible moment the accused made an 
appliiation to the Additional Sessions 
Judge taking several objections to the 
proceedings and this application was 
rejected. Thereupon the accused .ob- 
tained a 4:u1e from this Gour!i calling 
upon the prosecution to show cause why 
Xiroceodings against the accused should 
not be quashed or why such other order 
should got be made as to this Court 
may seem fit and proper the ground 
upon which the rule was issued being 
that the Sub- Divisional Officer had no 
^jurisdiction to issue process and that 
S. 4f6, Criminal P. C., is not applicable 
to the case. It would appear that 
throughout the proceedings the case 
has been assumed to be one under S.228, 
I. P. C. 

Mr. Chatterjee on behalf of the ac- 
cused person calls our attention to the 
fact that S. 2*28 deals with an offence 
"which by Soli, 2, Criminal P, 0., may 
be tried by the Court in which the 
offence is committed subject to the pro- 
visions of Ch. 35 of the Code and this 
provision in Col. 8, contrasts with the 
provision made in respect of an offence 
(which al8< comes under S. 480, Crimi- 
nal P. 0.) under S. 175. In that case 
the Court by which the offence is tri- 
able is said to be the Court in which 
the offence is committed subject to the 
provisions of Ch. 35 or the Court of the 
Presidency Magistrate or a Magistrate 
of the First and Second Claes^ Begin- 
ning with the assumption that the 
Court by which the offence is triable is 
the Conrt in which the offence is com- 
mitted, we are taken to 8. 480, Crimi- 
nal P.C. We find in that that section 
refers first of ^11 to a 'Oase where an 


offence is committed in the view of or 
presence of any civil, criminal or re- 
venue Court and in such a case a sum- 
mary procedure is prescribed and the 
Judicial Officer who is insulted and in- 
terrupted in his duty may cause the 
offender to be detained in custody and 
then sentence the offender to fine not 
exceeding Rs. 200 and he is required to 
record the faults constituting the offence 
with the statement, if any, made by the 
offender. In default of payment of fine 
he may pass a sentence up to one 
month’a rigorous imprisonment. If, 
however, the Court considers in such a 
ca^e that this punishment is insufficient. 
S. 482 empowers the Court to record 
the facts constituting the offence with 
the statement of the accused if any and 
to forward the case to a Magistrate 
having jurisdiction to try the same and 
also empowers the Court, to take secu- 
rity from the offender and in default of 
giving sufficient security to forwai'd 
such person in custody to such Magis- 
trate. Having regard to the fact that 
an offence under B. 228 is made triable 
by the Court in which the offence is 
committed subject to the provisions of 
Chap. 35 it appears to me that prima 
facie th(3 intention .of the legislature 
was that such a case should be dealt 
with under Ss. 480 and 482, 

In this case the offence was committed 
before tho Suh-Rogisbrar and 8. 64, Re- 
gistration Act, makes it clear that the le- 
gistering offienr is a public servant and 
that a proceeding under the Re^gistration 
Act is a judicial proceeding for the pur- 
poses of B. 228. As Col. 8, Sch. 2, 
assumes that the offence is committed 
in a Court it may well be aigued that 
there is no difficulty in holding that 
the Bub Regisb»ar is a Court for the 
purposes of Col. 8, Bch 2. It would 
appear that under the Registration Act 
of 1877 there was a clause in addition 
to what is now repeated in 8. 84. Re- 
gistration Act of 1908, to the effect that . 
the Registrar should he and the Sub- 
Registrar should not he a Court within 
the meaning of the pecC’on which cor- 
responds to Bs. 480 and 482. It is^ 
therefore, somewhat difficult to lay it 
down that by virtue of the Criminal 
Procedure Code the Pub Registrar is a 
Court for the purposes of Ss. 460 and 
482 and we find that B. 4H3 appears ta 
leave the matter to the directions of tha 



544 Choudhuki V. Corporation op Calcutta {Cuming, Jj 1930*^ 


Local Government.In fchis case ifc appears 
bhafc the Local Government has made 
no direction as regards the Registrar 
or the Sub-Registrar being a civil Court 
Ivvibhin the meaning of Ss. 480 and 482 
jand the result of that is that the 
offence under S. 228 if committed be- 
.fore a Sub-Registrar cannot be dealt 
■ with under Ss. 4S0 and 4:^2, that is to 
;say, in the first instance by the Court 
in which the offence was committed, 
,0n my part there is a grave dihiculty in 
saying that such an offence'ean be dealt 
jwith outside the provision made in 
iS. 480 or 482 or in the absence of any 
'directions by the Local Government .in 
isaying that it can be dealt with by 
! liimself under S. 480. 

After examintiig the matter it appears 
to me that ifc is almost hopeless to sup- 
pose that in the proceeding now started 
any final result can possibly be arrived 
at under S. 228. To my mind the in- 
tention of the legislature is that a 
charge under S. 2*23 as distinct from a 
charge under S. 175 should he deaU 
with in a summary manner under S.4B0 
or else in a ratlior more elaborate man- 
ner provided by S. 462 and the latter 
section is confined to a case where the 
Court against whom the offence is 
committed has applied its mind on the 
question to decide if a line of Rs. 200 
will not be adequate. It has, however, 
been pressed upon us that in this case 
the Magistrate to whom tlio matter 
had been sent has tried it as a com- 
plaint in a summons case. But it does 
by no means follow that he will find 
in the (jnd that S. *228 is the only 
section which can be applied. It will 
bo open to him if he thinks fit to find 
that the accused is guilty of another 
offence triable as a summons case and 
S. 186, I. P. G., is suggested as a pos- ' 
sible alternative. In the circumstances 
it is said that wo should not quash the 
proceeding but let the Magistrate go 
on with it. In my judgment that con- 
tention must prevail. We think wo 
ought to give direction in this case to 
the effect that under S. 228 proceedings 
should not be further continued but 
that the Magistrate's proceedings should 
not be quashed because it is open to 
the Magistrate to consider the facts and 
come to a conclusion whether under any 
other section he should proceed. With 
this direction the rule is discharged. 


Patteraon, J.- -I ^agaee. 

V.R./k.K, Mule dinoharged, 

1930 Cr. Cases 514 

(Calcutta) 

Cuming, J. 

S. M. Choudhuri — Accused Peti- 
tioner. V. 

Corporathn of Calcutta — Opposite 
Party, 

Criminal Revn. No. 1441 of 1929, De- 
cided on 20fch January 1930. 

Calcutta Municipal Act, S. 175 and Sch. 
6, Item 18 — Even if person carries only 
passengers yet he is carrier within Sch. 6, 
item 18. 

Even i£ a person carries only passengers for 
hire ye!} he is a carrier within the meaning of 
Sch. r>, item IS, for any parson who carries 
goods or passengers for hire or gratuitously by 
Irin 1 or water is a carrier. [P 514 G ‘2] 

Mrityufijog Clattopadhyay — for Pebi- 
tionor. 

liraja Lai Chahraharii and Gopendra 
KrUhna Banerji-^iot Opposite Party. 

Cuming, J . — The petitioner in this 
case who is an advocate of this Court is 
also the owner of a motor bus and ap- 
parently carries on the trade of a motor 
bus osvnor. He was prosecuted at the 
instance of the Corporation of Calcutta 
and has been fined Rs. 50 on tlie ground 
that he is liable under S. 175, Calcutta 
Municipal Act 1923 read with Sch. 6, 
Item 18, to take out a license as a carrier. 

The petitioner contends that ho car- 
ries only passengers and nob goods for 
hire. Ills case is that small cases such 
as suit cases are allowed on his bus but 
no hire is paid for the carriage of the 
goods and hire is only paid for imssen-j 
gers. His contention would seem 
shortly to be this that a person who 
carries only passengers for hire is nob a 
carrier within the meaning of Sch. 6, 
item 18, Calci^bta Munioii)al Act. The 
whole case depends upon the meaning of 
the expression “ carrier.” In Hals- 
bury's Laws of England vol, 4| p, 2 we 
find the word ‘ carrier ' defined as 

** Any person who carries goods or pissen- 
for hire or gratuitously by land or water 
is a carrier.’* 

Accepting this definition there can be| 
no doubt but that the petitioner is aj 
carrier wfthin 'the meaning of S. 175; 
road with Sch. 6, item 18 and as suebj 
he is liable to pay the tax. The decision! 
of the lower Court is therefore right ; 
The rule is discharged. 
v.s,/r.k. Rule discharged. 
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(Bombay) 

Mirza and Broomfield. JJ. 

, Dinkar Nhanu M angaonkar-- Aocusei 
— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. *Appln. No. 408 of 
1929, Decided on 29th January 1930. 

;fc (a) Criminal P. C.,*S. 103 — Search — 
Prosenco of Panchaf’-Panchai ihould actu* 
ally accompany perion making learch. 

Both the letter and the spirit of S. 103. 
namely, the provisions that the panchas are 
to attend and witness the search, and that the 
search shall be made in their presence, require 
that the panchas should actually accompany 
the persons making the search and should be 
actual witnesses to the fact of the finding of 
the property. It is not a sufficient compliance 
with this section that the Panchas should 
merely be summoned and kf^pt present outside a 
building whiLr the search is being carried on 
within it. and then called in to see what has 
been found. [P 540 C 1] 

(b) Crrminal P. C., S. 103 — Panebat not 
witnessing every detail of search does not 
vitiate search if search carried on in pre- 
sence of accused, provided possession of of* 
fending object can be proved beyond doubt 
from evidence — Bombay Abkari Act, S. 43 
( 1 ). 

The mere fact that the Panchas are not pre- 
sent throughout a search under Bombay Abkari 
Act, S. 43 (1) (a), and do not witness every de- 
taili>t it is not sufliciont in itself to vitiate the 
conviction, especially where the accused is 
himself present at the search, and it is open to 
the Court to find the fact of possession of an 
ofiencling article proved, provided that on a 
consideration of all the osudcnce in the case it 
is satisfied that the fact has been proved be- 
yond reasonable doubt : 4 Cr, L J, 390 ; 20 

Or. h, J. 742, Dint. ; 41 Cal. 350 ; A. I. 11. 1925 
All. 434 and .4. I. R. 1920 All. 188, Foil. 

[P 517 0 1, 2] 

(c) Criminal P. C., S, 103 — Search not 
fulfilling requirements of S. 103 — If such 
search leaves evidence in unsatisfactory 
condition, conviction cannot be sustained. 

Where the failure to comply with the provi- 
sions of S. 103 leave the evidence in an un- 
satisfactorv condition, so that there is reason- 
able doubt as to whether the olTending articles 
wore really in the possession of the accused, the 
conviction ought not to be sustained. [P 548 G 1] 

M. K. Oadgil and B. O. Moclak — for 
Applicant. 

P. B. Shingne — for the Crown. 
Broomfield. J. — The accused, on 
whose behalf tbisv revision application 
has been presented, was tonvicted by 
the Second Glass Magistrate, Veugurla, 
for an oifence under 8. 43 (l) (a), Abkari 
Act, the conviction being based on evi- 
dence to the effect that a bottle contain- 
ing kaju liquor was found in a room of 
his house and two other bottles also 

1930 Cr. 0, 69 


containing some liquor were found 
buried in a heap of ashes, under the 
roof of his padvi. The bottle of liquor 
alleged to have been found in the bouse 
contained one and a half drams and the 
two bottles found in the ash heap out- 
side contained six drams and four drams 
respectively, The accused appealed 
against his conviction but his appeal 
was dismissed. V 

The only contention put forward in 
this revision application, which, in our 
opinion, has any substance is that the 
search jof the accused's house was not 
carried out in the manner prescribed by 

103, Criminal P. C. It is provided 
there that before making a search, the 
officer about to make it shall call upon 
two or more respectable inhabitants of 
the locality to attend and witness the 
search. It is further provided in Cl. (2) 
that the search shall be. made in their 
presence. Now in this case, although 
Sub-Inspector Nailc, who took part in 
the search, has stated at the beginning 
of his deposition that the house was 
searched in the presence of panchas, it 
appears that the three persons who were 
summoned as panchas did not actually 
witness the search of the house and find- 
ing of the bottle of liquor therein. Sub- 
Inspectcr Naik says that he was standing 
outside the bouse until the bottle of 
liquor was found, and then he went in- 
side the room. Two of the panchas, ac- 
cording to him, were with him. The 
third pancha, he says had gone into the 
house, and he mentions that the pancha 
who went inside was probably Maha- 
baleshwar. 

Mahabaleshwar, however, was examin- 
ed as a witness and he has stated that 
neither he nor the other two panchas 
went inside until the bottle of liquor 
was found. Inspector Mondkar, who ac- 
tually made the search, has stated that 
the Polkso Patil who was also one of the 
panchas went inside with him. But the 
Police Patil was also examined as a wit- 
ness and has stated that he and the 
other two panchas went inside \7ith Mr. 
Naik after the finding of the bottle of 
liquor and not before. This witness de- 
poses that four persons went into the 
house to make the search. They were 
three excise peons and Inspector Mond- 
kar. They were accompanied by the ac* 
cused but not by any of the panchas. 
is quite clear, tWefore, that there 
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not two of the panchas present inside 
the house while the search was being 
made and when the bottle was found, 
and it is doubtful on the evidence whe- 
ther there was even one present inside 
the house at that time. We consider 
that both the letter and the spirit of S. 
103, namely, the provisions that the 
panchas are to attend and witness the 
isearoh, and’ that the search shall be 
made in their presence, require that the 
ipanchas should actually accompany the 
ipersons making the search and should be 
jactual witnesses to the fact of the find- 
iing of the property, It is not, in our 
iopinion a sufficient compliance with this 
section that the panchas should merely 
jbe summoned and kept present outside a 
ibuilding while the search is* being car- 
iriad on within it, and then called in to 
jsee what has been found. 

The question then arises whether this 
irregularity in the search and the failure 
to comply with the clear provisions of 
S. 103 make it necessary that the con- 
viction of the accused should be sot 
aside. In connexion with this point we 
have been referred to a number of autho- 
rities but unfortunately the majority of 
them are not in any authorized report. 
The learned counsel for the applicant 
xelies on Ah Tuck v. Emperor (l) and 
Lachmi Narain v Emperor (2). The 
-former case was a prosecution for gamb- 
ling under the Burma Gambling Act. 
The irregularity there was that the per- 
sons called as panchas wore not respect- 
able persons of the locality within the 
meaning of S. 103. It was pointed Out 
by the Court that the provisions in S. 
103 were aimed against possible chica- 
nery and unfair dealing on the part of 
the officers entrusted .with search war- 
rants and were made in order to onsure 
confidence in neighbours of the persons 
whose bouses were searched and in the 
public generally that anything 'incrimi- 
nating which may be found in premises 
s^earched shall be really found and shall 
not be what is called ^‘planted." These 
remarks are appositOt biit the actual de- 
cision in the case was that as the Burma 
GambUng‘Act requires that search shall 
have been made strictly in accordance 
with B. 103 in order that a certam pre- 
sumption under S. 7 of that Act could be 
drawn, and as the provisions of S, 103 

( iV [l906] TotTl! J 390l 

(2) :m91 20 Of. L.J. 742=58 tO, 150. 


had not been complied with,' therefore 
the presumptions could not legitimately 
be applied. That is a point somewhat 
different from the one with which we 
have to deal. 

The case of Laohmi Narain v. Em- 
peror (2) was a prosecution under the 
Opium Act and the irregularity was that 
the officer making the search entered the 
prerrises without search witnesses. Das, 
J., who tried the case, remarked as fol- 
lows (p. 743) : 

*Tt is with some object that the legislature 
has provided the safeguards and when they are 
doli^rately broken it is, in my opinion, not 
for the accused to show that they have been 
prejudiced. The prejudice is, in my opinion, on 
the face of the record. They should not have 
entered the premises without search witnesses, 
the object being that it may not be in their 
power to smuggle articles into the house and 
bolster up a false case against them.’* 

The conviction, however, in that case 
was not set aside on thi.s technical 
ground, but by reason of the cumulative 
effect of a number of irregularities affec- 
ting other matters besides the search. 

^ The Government Pleader, who main- 
tains the view that in spite of the irre- 
gularities in the search nevertheless the 
conviction ought to be sustained, relies 
mainly on Bamesh Chandra Banerjee v. 
Eviperor (3), The search in that case 
was made in the presence of witnesses, 
but the accused were not allowed to be 
present as required by S. 103. It was 
hold by Woodroffo, J. that the exclusion 
of the occupants of the place during the 
search was not a technical but a sub- 
stantial violation of the law. The effect, 
however, of such irregularities, accord- 
ing to the learned Judge, is to necessitate 
a careful scrutiny of the evidence as to 
the search, but if, notwithstanding the 
irregularities, the Court holds that no 
advantage has or could have been taken 
of them, they have no further effect. 
Therefore, in spite of the irregularities 
in the search in the course of which cer- 
tain incriminating articles were found, 
the Court accepted the evidence pro- 
duced by the prosecution as proving 
that as a matter of fact those articles 
were found. To quote from the judg- 
ment (p, 370) : 

‘*How3ver this be, the faot remaiaa that the 
accused were not present at the search, and 
this is an irregularity which they are ieatltled 
to ask us to consider. The evidence must un- 
doubtedly be carefully soratini/idd on that ao- 

'TsT TlHsI irCari7l60=2rrG.'985^^ 

N. 498. 
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count. It is to be noted, however, that there 
were two search witnesses present* But after 
all if, upon a careful scrutiny the evidence, 
we come to a conclusion that notwithstanding 
the absence of the accused, advantage was not, 
and could have been, taken of it, the irregu* 
larity, whilst serving to exact from the Court a 
careful scrutiny of the evidence relating to the 
search, has no further effect. It ie not sufh- 
cient to suggest that articles might have been 
fraudulently introduced ; we must see whether 
there are any reasons to suppose that this was 
done.** 

In tbd particular case the Court held 
that there were no such reasons. 

The Government Pleader also referred 
to Eutroo V. Emperor Xi) and Abdul Ha- 
fiz Khan v. Emperor (6). The first was 
a caso under the Arms Act in which the 
irregularity was that the search did not 
take place ; 

“in the presence of some officer ospscially ap- 
pointed," 

as required by S. 30, Arms Act. The 
decision was that in spite of the search 
not being* lawful, there being suflicient 
evidence that the accused was in unlaw- 
ful possession of the arms, the convic- 
tion was justified. 'In Abdul Hafiz 
Khan v. Emperor (5) which was a caso 
under the U. P. Excise Act, it was also 
held that an irregularity in the search 
did not render illegal the conviction of a 
•ifierswn who was found in possession of 
an excisable article on such search. The 
irregularity there was that the officer 
making the search did not obtain a war- 
rant from the Collector, and that, though 
he had taken witnesses with him, these 
witnesses were not “respectable .inhabi- 
tants of the locality.” In the course of 
his judgment Kanhaiya Lai, J. ‘said p. 
2G6 (of 27 Cr. L. J.) 

“It is undoubtedly important that an officer 
making a search should comply with these 
provisions, for the credibility of the story may 
in many cases depend on the support it might 
receive from the persons accompanying him in 
the search. But if for any reason the ’officer 
making the search is unable to get two or more 
respectable witnesses of the locality and the 
search is effected in the presence of one or more 
men available at the time, leading to the dis- 
covery of an excisable article, the accused who 
is found in possession of that article can all 
the same be convicted, if the Court is satisfied 
from the evidence that an offence 'has been 
committed.** 

After considering these authorities we 
are not prepared to hold that the mere 
fact that the panchas were not present 
throughout the search and did not wit- 
ness every detail of it would be enough 

(4) A.I.R. 1925 All. 434=47 All. 57 ^ 

(5 A.I.R. 1926 All. 1R8. 


in itself to justify setting aside thej 
conviction. It would bfe open to us to; 
find the fact of possession of the illicit 
liquor proved provided that on a con- 
sideration of all the evidence in the case 
we were satisfied that that fact had 
been proved beyond reasonable doubt. 
There are difficulties, however, in this 
case which arise directly from the fact 
that the provisions of S, 103 were not 
strictly complied with. As I have said' 
the accused himself was present at the. 
search and the evidence shows that be-; 
fore tha search began the accused had! 
searched the persons of the three excise: 
papns and also the persons of the pan-' 
chas. If, therefore, the circumstances 
had made it perfectly plain that the 
bottle of illicit liquor could not have 
been placed where it was by someone 
from outside then we might have been 
able to find the accused’s possession of it 
proved, although the panchas had not 
actually witnessed the finding of it. 
This, however, is just where the diffi- 
culty comas in. The accused appears to 
have alleged from the beginning that 
this bottle of liquor had been placed in 
the house by some enemy of his. This is 
no doubt the sort of defence which is 
usually put forward in these cases, but 
the defence has more to support it in 
this case than it usually has owing to 
the fact of a paper being found tied to 
bottle with certain writing on it, the 
meaning of which even after tho lengthy 
discussion of it by the trial Magistrate 
still remains somewhat mysterious. 

Tho trial Magistrate has expressed 
himself as being satisfied that this bottle, 
which is alleged to have been found 
hanging in a basket suspended from the 
roof, could nob have been inserted from 
outside. It is not very clear on what 
this opinion is based. One of the panchas 
who was examined has stated in his evi- 
dence that at the time the bottle was 
found the accused said that it had been, 
placed there by somebody from outside,^ 
and so an empty bottle was given to* 
him and he was asked to place it in the 
basket, but was unable to do so. The 
witness proceeds to state, however, that 
if some loose stones in the wall were 
removed tho bottle could have beea 
placed in the basket from outside. On 
the other band the Police Patil has 
stated that at that time, that is at thO' 
time of the search, it was not ascertained: ^ 



548 In re, Venkatraman v. Emperob (Broomfield, J.) 1930 


whether the boyile could or could not 
have been put in from outside. At^ a 
eubsoquent stage it appears that the trial 
Magistrate himself wont to the house in 
order to test the defence theory. This 
test, however, was abortive, because the 
•exact position in which the basket had 
been hanging was disputed and could 
not be exactly determined. Now it is 
•obvious that if the panch witnesses had 
been present at the time when the bottle 
was found in the basket, as the ‘provi- 
sions of S. 103 clearly require that they 
should have been, there could haVe been 
no doubt or dispute upon this point. The 
exact position of the basket with refer- 
ence to the holes in the wall could have 
been fixed, and the Court .would have 
been in a position to test the probability 
of the accused’s story, 

As we consider that in this case the 
nailure to comply with the provisions of 
the law rslating to searches dias left the 
evidence in an unsatisfactory condition, 
so that there is a reasonable doubt as to 
Iwhether the bottle of liqiioivin the bas- 
ket really was in the possession of the 
accused, we are of opinion that the con- 
viction ought not to be sustained. I may 
state that as regards the bottles of liquor 
found in the ash heap it is not disputed 
that those could have been placed there 
by anybody, and apart from the bottle 
found in the basket, the conviction of the 
accused would admittedly not have been 
justified. The conviction .and sentence 
.are set aside and the accused .is acquit- 
ted. The fine of Rs. 10, if paid, should 
be refunded to him. We see no reason to 
interfere with the order of the lower 
Court with regard to the property found, 
Mirza, J.— I agree, 
v.u./r.K. Conviction set aside. 
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(Bombay) 

Mirza and Broomfield, JJ. 

In re, Venkatraman Itavxa Iledrie^ 

v. 

Emperor. 

Criminal Revfi. Appln. No. 400 of 
1929, Pecided on 29th January 1930. 

(a) Criminal P, C., S. 145 — Dispute not 
between two, opposite parties having ad- 
verse rights but between persons having 
joint rights— Still S. 145 can apply. 

Seeing that S. 145 merely contains the words 
dispute likely ^to cause a breach of the peace 
concerning any laud or water or the bound- 
Arlea thoieof, and seeing that neither in S. 145 
^01 ill s. lie is there any provision which 


clearly limits the disputia, which can be dealt 
with under Chap. 12, to a dispute by two 
opposing parties having adverse rights to its 
exclusive possession it cannot be said that be- 
cause the dispute was not one between two 
opposing parties having adverse rights to 
exclusive possession of the land but was a 
dispute between two parties having joint rights 
to the land in dispute^ each of which was 
claiming exclusive possession, S. 145 cannot 
apply : 11 O.W.N, 612, Diss.from, [P 649 0 2] 

(b) Criminal P, C , S. 146 — Requirements 
for attachment under S. 146 is inability of 
Magistrate to satisfy as to who is in pos- 
session. 

For a Magistrate to attach prop3rty in dis* 
pute under S.14G all that S. 146 requires is 
that the Magistrate should be unable to sat- 
isfy himself as to which of the parties was in 
*^such possession”, that is actual possession 
of the subject in dispute. [P 549 C 2] 

(c) Criminal P. C., S. 146— Dispute among 
Hindu brothers with regard to former joint 
family property — Elder brother in posses- 
sion — Partition alleged— Magistrate, unable 
to come to conclusion as to partition or 
joint right and possession, passing order 
under S. 146— Such order held no4 proper — 
But order under S. 107 held would have 
been more appropriate. 

Magistrate took proceedings under S. 145 
in respect of a dispute between three Hindu 
brothers and with regard to property which 
was formerly joint family property. The 
question in dispute was whether the three 
brothers were jjiably entitled to the property 
in dispute or there had been partition in virtu i 
of which the property in dispute hid fallen 
to the share of the oldist brother who ’wis in 
possession. The ^klagistrite could not make up 
his mind on the question and as he would not 
satisfy himself as to which of the pirties was 
in exclusive possession of the Und in dispute, 
ha applied S. 14G and attached the land until 
the rights of the pirtios thereto were deter- 
mined by a competent Court. 

Held : that although it could not be siid 
that the Magistrate's order under hi. 140 was 
not competent it was an ord^r which ought 
not to have been made under tho circumstances 
of the case. It was clear that whether there 
bad been partition or not the oldest brother 
was entitled to bo in possession. If the alleged 
partition really took place then ho was en- 
titled to be in possession in his own right. If 
it did not take place ho was entitled to be in 
posse.ssion as the eldest brother and the in on- 
ager of the family. The ord'r of attachment, 
therefore, was not reasonable and if there was 
any danger to the breach of the peace proper 
order would have been to taka proceedings 
under S. 107 and bind the parties for such term 
as was necessary : A. /. B. 1920 Bom, 318, 
Ref, [P 650 G 1] 

(r. P, Miirdeshwar — for Applicant. 
Broomfield, J.— The facts giving rise 
to this revision application are as fol- 
lows : The First Class Magistrate* 
HoBavar, took proceedings under S. 145, 
Criminal P. C., in respect of a dispute 
which was found to be likely to cause a 
breach of the peace relating to two 
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fields purvey Nos, *56 and 57 in the vil- 
lage of Kalkod. The dispute was bet- 
ween three brothers and the question in 
dispute was whether the three brothers 
were jointly entitled to these two fields or 
•whether there had bean a partition in vir- 
tue of which the two fields had fallen to 
•the share of Venkaliraman, the elder bro- 
ther. Besides two survey numbers there 
were a number of lands in other villages 
belonging to the family, and as there 
was reason to believe that there might 
he a dispute leading to a breach of the 
ipoace in respect of those other lands 
also, pro(;«t3ding3 under S. 145, Criminal 
■P. C., weie taken as regards those lands 
in the Court of the Magistrate, First 
Class, Sirsi, The latter Magistrate after 
iholding an inquiry decided that the case 
■was not one which ought to ha dealt 
wuth under S. 145. The view he took 
was that the dispute was one of a purely 
oivil nature between members of a 
Hindu joint family about property in 
the joint possession of all the three bro- 
thers. In the circumstances he held 
that th’e Court was not competent to 
pass any order under S. 145, and that 
if any breach of the peace was imminent 
the proper course would be to bind over 
*"^lie parties under S. 107 Criminal P. C. 
He, therefore, directed that the proceed- 
ings should be dropped and the parties 
referred to the civil Court, This order 
was passed on 5th September 1929. 

Ill the meantime, however, the pro- 
ceedings in the Court of the Magistrate, 
First Class, Honavar, had been con'iriued. 
'The learned Magistrate recorded evi- 
dence as to the question whether there 
had or had not boon a partition and ho 
found it impossible to make up his mind 
•on the point. The order passed by him 
roads more like a judgment in a civil 
:suit than in a magisterial proceeding. 
Bub he has finally come to the conclu- 
sion that it is doubtful whether Venkat- 
raman, that is, the elder brother, alone 
or all the brothers together were in yos- 
session of S. Nos. 56 and 57 of Kalkod, 
•and as he was unable to satisfy himself 
as to which of the parties v^fLS in exclu- 
sive possession of the lands in dispute, 
ho applied S. 146, Criminal P. C., and 
attached the two fields until such time 
as a competent Court had determined 
the rights of the parties thereto. The 
ipatel of Kalkod was appointed as recei- 
war. This order was passed on llbh 


April 1929. Venkatramau now comes to 
this Court in revision and' prays that 
the order of llth April 1929, just ro- 
f erred to, should be set avside. 

It is contendel that the Magistrate 
was not competent to deal with this 
dispute under S. 145 and had no juris- 
diction to make the order which he has 
made under S. 146. This contention has 
been supported by a reference bo fche^ 
case of Makhari Lai Hon v. Baraaa^ 
Kanta Hoy (1). In that case it waSj 
decided that S. 145 did not apply be- 
cause the dispute was not one between 
two opposing parties having adverse 
rights bo exclusive possession of the 
land bub was a dispute between tvvo| 
parties having joint rights to the landj 
in dispute, each of which was claiming 
exclusive possession. That was the only 
reason given by the Court for holding 
that the matter could nob bo determi-j 
ned under S. 145. Seeing that S. 145' 
merely contains the words “a dispiitej 
likely to caiiso a breach of the peace 
coneerning any land or water or the', 
boundaries thereof,’' and seeing that; 
neither in this section nor in S. 146 is' 
there any provision which cleaily limits 
the dispute, which can ha dealt wibhj 
under Chap. 12, to a dispute by “ two, 
opposing parties having adverse rights; 
to its exclusive j^ossession,” we should 
hesitate about following^ this decisions 
ovon if it were clearly in point. The 
ruling, however, does not properly ap- 
ply to the facts of the present case, for 
whereas in that case it was found as a 
fact that the dispute was b0t\vo0n par- 
ties having joint riglits to possession, in 
the present case the Magistrate has been 
unable to make up his mind on the ques- 
tion whether the dispute is one between 
parties having joint rights or between, 
one party \vho has an exclusive right in 
virtue of the partition and the other 
members of what was formerly a jointi 
family. All that 9. 146 requires is that| 
the Magistrate should ho unable to sat-j 
isfy himself as to whicli of the parties; 
was in “such possession,'' that is, actual 
possession, of the subject of dispute. 
And although the Magistrate appears bo 
have been mainly concerned with the 
question whether there had been a par- 
tition or not, it is also perfectly clear 
from his order that he was unable to. 

(1)1190C>J'UC. W.N. 512. 
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satisfy himself on this question of ac- 
tual possession. 

, But although we are not prepared to 
ihold that the Magistrate’s order under 
iS. 146 was not competent, we neverthe- 
iless take the view that it was an order 
which ought not to have been made in 
the circumstances of the case. It is 
'clear that whether there has been a 
I partition or not, the elder brother Ven- 
katraman is entitled to be in possession, 
if the alleged partition really took place 
then he is entitled to be in possession in 
!bis o\^ n right. If it did not take* place 
|tben ho is entitled to be in possession 
as the elder brother and manager cfi 
.the family. The order of attachment by 
iwhich the two fields have been placed 
,in the possession of the patel of the vil- 
lage does not, therefore, seem to be a 
Reasonable one. Moreover, it is fairly 
iobvious that the dispute between the 
parties must sooner or later be settled 
by civil litigation and it is possible that 
the necessary civil proceedings may be 
complicated by the fact that proceed- 
ings under Ss. 14o and 146 have been 
taken in respect of these two fields, 
whereas the proceedings have been drop- 
ped with regard to other lands belong- 
ing to the family. The remarks of 
Marten, J., (now Sir Amberson Marten, 
0. J.,) in In re, Mallappa (2) as to the 
improper use of S. 145 are very apposite 
in this case. If there is any danger to 
the breach of the ])eao-, proceedings can 
be taken under S. 107 and all the parties 
can bo bound over on such terms as may 
be necessary. We think that is the 
course which ought to be followed in 
this case. We, therefore, set aside the 
order of attachment dated llth April 
1929, and direct that possession should 
be handed over to the petitioner Ven- 
katraman Bama Hedge. 

Mirza, J . — I agree. 

V.B./b.K. Btde male absolute. 

(2) A. I. R. 1926 Bom, 813. 

1930 Cr. Cases SSO 

(Bombay) 

Mihzx and Broomfield, eTJ. 

^ Emperor 

V. 

Sattegowda SaigSuda Patil — Accused 
—Respondent. 

Criminal Appeal No. 441 of 1929, De- 
cided on 6th March 1930. 


Arms Act (11 of 1S78), S. 13 — Taking, 
blunt spear, capable of being sharpened, to 
parade ground for gymnastic purposes •is- 
* 'going armed.'* 

A spear* would not cease to be a spear by 
reason of its points and -edges becoming blunt: 
if they arc capable of being sharpened at any 
time; and taking of such spear to the parade 
ground for gymnastic purposes amounts to 
going armed within the nieaning of S. 13.’* 

[P 551 0 1. 2} 

P. B. Shingne — for the Crown. 

B. A. Jahagirdai — for Respondent, 

Mirza, J. — The opponent is'^one of the 
founders and promoters of a gymnasium 
class started in Sankeshwar in July 
1928. It is admitted that he either 
brought or ordered from Poona four 
spears and one dagger for the purpose 
of the gymnasium class where exercises 
with spears and daggers were being prac- 
tised. Two of these spears had brass 
heads and the dagger also was of brass. 
The other two spears had iron heads. 

The opponent was prosecuted before 
the Sub-Divisional Magistrate, First 
Class, Belgaum, for offences under Cle. (d) 
(e) and (f), S. 19, Arms Act, in res- 
pect cf those five articles. TherMagis- 
trate hold that the two brass spears 
and the hi ass dagger were not capable 
of infiioting injuries and were not 
arms within the meaning of S. • 4,' 
Arms Act, 1878. He held, however, 
that the two iron spears wore dan- 
gerous w'Gapons and could inflict in- 
juries on human beings and cattle. He 
convicted the opponent in respect of the 
two iron spears of offences under Ols. (d), 
(e) and (f) of S. 19 and imposed a 
fine of Rs. 20 for each of the threo 
offences, i. e., in all Es. 60. 

The opponent preferred an appeal to 
the Sessions Judge of Belgaum against 
his conviction and sentences. Before 
the Sessions Judge it was conceded by 
the prosecution that the conviction of 
the opponent under Gls. (d) and (f) of 
S. 19 could not be sustained. With 
regard to the conviction under Cl. (e) 
of S.'19, the Sessions Judge was of 
opinion that the two iron spears come 
under the category of theatrical pro- 
perty and w^re therefore exempt from 
the prohimtions in the Arms Act, 
including those contained in S. 13. 
He, thertfore, reversed the convictioik 
and sentences of the opponent. The 
Government of Bombay have appealed 
to this Court against the Sessione 
Judge’s order of acquittal. 
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The learned Government Pleader does 
mob question the correotnoss of the 
Sessions Judge's reversal of the oon- 
viction of the opponent or offences under 
Cls. (d) and (f), S. 19, but contends 
^hat the acquittal of the opponent for 
an offence under Gls. (a), S. 19 ,is not 
correct. 

The question we have to determine 
' in this appeal is whether the opponent 
can be*said to have gone “armed" in 
contravention of the provisions of S. 13. 
8. 13 provides: 

“No person 'shall go armed wifch any arms 
oxoapt under a lioanse and to the extent and in 
'^he manner permitted thereby.” 

“Arms" are defined in S. 4 as including 
inter alia spears and spear-heads. The 
two iron spears have been produced 
i)efore us in Court. The edges ol one 
of these spears are blunt but its poipted 
end is sharp. Wfth regard to the other 
spear the point at the end is broken and 
the edges as well as the pointed end 
of this spear are blunt. These two 
weapons can undoubtedly bo regarded as 
apears in the ordinary sense of the word. 
The one with a sharp end could be used 
as it is with some effect both as a weapon 
of offence and of defence. To sharpen 
•Hrhe'edges of this weapon would present 
no serious difficulty and it could then be 
•used with greater efficacy for offensive 
and defensive purposes. With regard to 
the second spear although its pointed 
•end is broken and hence blunt and its 
edges too are blunt these are defects 
which could be easily remedied and bho 
weapon used for offensive and defensive 
•purposes. A spear, in my opinion, would 
I not cease to be a spear by reason of its 
point and edges becoming blunt if they 
are capable of being re-sharpened at any 
time. The Sub-Inspector of Police who 
gave evidence in this case said that both 
these iron spears are dangerous weapons 
and are capable of inflicting injury on 
human beings and cattle. These two 
iron spears in our judgment would not 
come under 01. (d) of Government Noti- 
fication under S. 13, Arms Act. That 
notification excludes ornamei^lbal arms of 
an obsolete pattern and theatrical pro- 
perty being virtually useless for offensive 
and defensive ^purposes. We are unable, 
(to agree with the Sessions Judge that * 
these two spears are weapons of that 
kind. • 

The next question is whether it is 


satisfactorily proved that the opponent 
want armed with these two weapons. 
The evidence of Hasausab Imamsab, the 
Police Constable, shows that the opponent 
took part in the parades held under the 
auspices of the gymnasium and used 
the spear on these occasions. The wit- 
ness has also stated that every day the 
spears and jambiyas were being brought 
and kept in the opponent's shop after 
the parades were over and were being 
taken from the shop of the opponent for 
the parades every morning and evening. 
The opponent in his statement before 
the Magistrate has denied that these 
shears were msed on the occasion of the 
parades *held under the auspices' of the 
gymnasium; but having regard to the 
fact that these spears were either 
brought or ordered by the opponent for 
the •purposes of the gymnasium and the 
further fact that the opponent was a 
founder and promoter of the gymnasium 
and was taking an active interest in its 
programme, it is not unlikely that the 
opponent did use these spears on bhej 
occasions when the parades were hold 
The learned Magistrate who tried the! 
case was satisfied from the evidence; 
that the opponent was taking the spears* 
bo the parade ground, was using them in* 
person there, and was also giving them! 
to the members of the gymnasium to be! 
used by them on those occasions. Wei 
see no sufficient reason to differ from! 
the Magistrate's appreciation of the! 
evidence on this point. * 

It appears that the opponent was of 
the opinion that going about with these 
weapons did nob require a license. It 
is clear from the evidence that it was 
nob the opponent's purpose to use these 
weapons for any bub gymnastic exer- 
cises. We are of opinion that the 
offence of the opponent does not call for 
any substantial sentence. We set aside 
the order of acquittal, convict the oppo- 
nent of an offence under S. 19, Cl. (e), 
Arms Act (11 of 1878), and sentence him* 
to pay a fine of Rs. 5. The iron spears 
in Court will bo confiscated and the 
brass spears and the jambiya will be 
returned to the opponent. 

Broomfield, X — I agree. 
v.b,/r.K. Order of acquittal set aside. 
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^ (Bombay) 

ir- Mirza and Broomfield, JJ. 

Emperor 

V. 

Mahadeo Govind Narjarkar — Accused. 

Criminal Beference No. 8 of 1930, De- 
cided on 27t;h January 1930. 

Penal Code, S. 403, (a)—Accuted 

picking up spanner on road not knowing 
owner thereof it not guilty. 

A was convicted on his plea of guilty under 
S/403 (he having tried to sell a spanner which 
be found lying on a public road). 

Held ; that it was not a case where I>he ac* 
oused had reasonable means of discovering and 
giving notice to owner of the spanner of having 
found it. The spanner was not of any appreci- 
able value. The aocused's plea of guilty was 
merely his admission of the facts alleged 
against him. The case therefore fell under 
illustration of S. 403 and the accused therefore 
was not guilty, [P 552 0 2] 

(b) Criminal P. C,, S. 562 — Accused al- 
ready under probation — Order again putting 
him under probation for subsequent offence 
is illegal. 

Where an accused is already placed under 
probation of good conduct on an earlier con- 
viction, a sentence again placing him under 
probation for a subsequent offence is illegal. 

[P 552 0 1. 2] 

Mirza, J. — This is a referenco made 
by the District Magistrate, Poona, for- 
warding a report made to him by the 
City Magistrate, First Class, Poona, to- 
gether with the record and proceedings 
in two oases, and recommending that the 
sentence passed by the President and 
Magistrate, First Class, Poona Bench, 
S, 3, in the second one of these cases 
being Or. Case No. 430 of 1929 may be 
cancelled ahd some other lawful sen- 
tence as this Court may deem fit be 
substituted therefor. 

It appears that the accused had been 
previously convicted by the City Magis- 
trate, First Class, Poona, on 4th Sep- 
tember 1929, in the first one of these 
cases of an offence under S. 380, I. P. C. 
and released on probation of good con- 
duct under S. 662, Criminal P. C., on 
his entering into a bond for Bs. 100 for 
'one year. On 7th December 1929, the 
accused was convicted by the Bench 
Magistrate, Poona, in the second one of 
these oases of an offence under S. 403, 
I. P. C., SLad was again placed on proba- 
tion of good cpnduct for a period 61 six 
months in his personal recognizance for 
Bs. SO. As the accused had already 
been placed on probation of good con- 
duct on the earlier conviction, the sen- 
tence passed by the Bench Magistrate in 


the latter case is clearly illegal and/ 
must be set aside. 

Haying set aside the sentence, we 
have now to consider whether the ac- 
cused has been properly convicted of an 
offence under S. 403. The First Class 
CityMagistrate, Poona,.express6s adoubfe 
whether tiie accused can be said to be 
guilty of an offence under S. 403, for 
which he has been convicted. The ac- 
cused pleaded guilty before the Bench 
Magistrate but his plea of guilty, as 
the First Class City Magistrate points 
out, is really no more than an admis- 
sion of the facts that were alleged 
against him. The accused had stated 
that he had found the spanner, the sub- 
ject matter of the alleged misappropria-. 
tion, in the publis road leading to thei 
Poona railway station and that he bad| 
attempted to sell it. The First Glass 
City Magistrate states in his report that 
the accused did not know who the owner 
of the spanner was, that the owner of 
the spanner had not been traced, that 
the accused hid ro means of discover- 
ing the owner of the spanner, and that 
nobody had identified the spanner. In 
the opinion of the First Class City 
Magistrate this was not a case where it 
could be said the accused had reason- 
able means of discovering and giving' 
notice to the owner of having found thel 
spanner. The value of the spanner isi 
nowhere stated in the record but it! 
could not have been appreciable: 
value. The case, in our opinion, seems' 
to fall undor illustration (a) of the illus-! 
trations to S, 403, I. P. C. That illus-! 
trabion is : 

“ A finds a rupee on the high road, 'not 
knowing to whom the rupee balongs. A picks 
up the rupee. Here A has not committed the 
oSenoe denned in this section/’ 

Illustration (a), however, must ba 
taken to bo qualified by illustration (f) 
to the same section. Illustration (f) is: 

** A finds a valuable ring, not knowing to 
whom it belongs. A sells it immediately with- 
out attempting to discover the owner. A is 
guilty of an offence under this section/' 

As the spanner foued by the accused 
does not appear to be of any appreciable 
value we are of opinion that the present* 
case is governed by illustration (a) and 
not by illustration (fj. In our opinion 
the conviction under 403 should not 
be upheld. We set aside the conviotioni , 
and sentence. 

r.m/.R.K, Conviction set aside,. 
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1930 Ci; Casea 553 

(Lahore) 

TekOhakdand Agha Haidar, JJa 

Mt, Sabhai — Accused — Appellant. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 508 of 1929, De- 
cided on 26th June 1929, from order of 
Sess. Judge, Mianwali, D/- 28bh April 
1929.. 

Criminal P. C., S. 162— Only ihoie por- 
tions of statements of witnesses to police 
as have been actually read under S. 162 to 
contradict witnesses are parts^ of judicial 
record and can be treated as evidence in a 
case — Evidence Act, S. 145. 

Only those portions of statcmonts made by 
witnesses bafore the police as have been actu- 
ally used under S. 162, Criminal P, C., to con- 
tradict the witnesses iu the manner provided 
in S, 145, Evidence Act, in the course of their 
cross examination or re-examination are parts 
of the judicial record and can be treated 'as evi- 
dence in a case. The other jiarts of the state- 
ments ca*nnot be relied upon by the prosecution 
or the defence in determiniiig the guilt or inno- 
couce of the accused and should not be referred 
to by the Judge. [P 554 G 2] 

Chandar Gwpia— for Appellant. 

Des Baj Sawhney — for the Crown. 

Agha Haidar, J. — Mt. Sabhai has 
been convicted of the murder of her hus- 
.^band, Ghulaman, by poisoning him, and 
has been sentenced to death under S. 
302, 1. P. 0., by the Sessions Judge of 
Mianwali. The appeal on her behalf 
has been argued by Mr. Chandar Gupta 
in this Court and the record is also be- 
fore 118 under the provisions of S. 373, 
Criminal P. C., for the confirmation of 
the sentence.* 

Ghulaman, rtho deceased husband of 
the appellant, was taken ill late at 
night on 19bh December 1928, and died 
on 21sb December, at about 7 a, m. Be- 
fore he died he vomittod and purged, 
and it was suspected that poison had 
been administered to him. The lambar- 
dar, Mohammad Akbar Khan sent a 
ruqqa to the police station, Bhakkar, at 
5 p. m. on 21st Deoemder 1928, and this 
ruqqa constitutes .the first information 
reprot. The ruqqa. days that Ghulaman 
barber'had died that day af^iey being sick 
for one day and that his wife, who was 
of a loose charabterwas suspected. 

The police arrived at the spot and 
were accompanied by Khan Ghulam 
Sarwar Khan (P, W. No. 4) who is a zail- 
dar and also an Honorary Magistrate. 
1980 Or. 0 . 70 & 71 


As a result of the police investigation Mt. 
Sabhai and one Muri Hussain Shah 
were committed to the Sessions: Mt. 
^bW to, take her trial under S. 302, 
I. P. 0., while Murid Hussain Shah was 
charged under Ss. 302/109. Murid Hus- 
sain Shah ;has been acquitted by the 
learned Sessions Judge and we are nob 
concerned with him. The learned Sos- 
sioLis Judge has, as already stated, con- 
victed Mt. Sabhai. 

A number of prosecution witnesses 
have deposed that the deceased had 
stated in their presence that his wife Mt. 
Sabhai had poisoned him. These state- 
ments were rightly disbelieved by the 
laarned Sessions Judge in view of the 
fact that, before the police, these wit- 
nesses had not made any such state- 
ments. Attempt was also made on be- 
half of the prosecution to prove that Mt, 
Sabhai had made a confession of the 
crime in the presence of Khan Ghulam 
Sarwar Khan (P. W. No. 4). The evi- 
dence of this witness has not been be- 
lieved by the Court below on this point, 
and I entirely agree with the view of- 
the learned Sessions Judge. Ho is a 
man who, according to his own admis- 
sion had bean “tackling" the appellant 
from time to time at the instance and in 
the presence, of the Police Officers. No 
reliance whatsoever can be placed upon 
the evidence of this witness. 

The prosecution^ further relied upon 
the discovery of a certain packet con- 
taining a red powder which is alleged to 
have been produced by Mt. Sabhai on 
26th December 1928. It may bo mentioned 
here that the police reached the scene of 
the occurrence on 2lst December and on 
22nd December the house of Mt. Sabhai 
was searched. The discovery of this 
packet on 26bh is a very belated one, 
and having regard to the persons who 
signed the discovery list, I am not pre- 
pared to hold that the discovery was 
fair and genuine. In »my opinion the 
Sessions Judge was quite right in i\ofc 
accepting this alleged discovery as reli- 
able. 

The sole ground on which the learned 
Sessions Judge has based the oonviotion 
of Mt. Sabhai is that, on the night on 
which Ghulaman was taken ill, the last 
meal which be took was cooked and ser- 
ved by Mt. Sabhai. This meal consisted 
of Sag and Pet ha (pumpkin^ Now, 
there is no evidence on the 
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show that Mb. Sabhai had procurod any 
poison or that she was in possession of 
it. Furthermore, she stated in the coarse 
of her statement before the Court below 
and this statement seems to have been 
accepted by the learned Sessions Judge, 
that sometime after taking his evening 
meal consisting of the above-mentioned 
dishes, the deceased took some . fresh 
buffalo's milk. There was nothing im- 
probable in a man of Ghulaman's position 
taking some milk before going to bad. 
We know nothing at all as to what the 
milk which constituted the last item of 
food taken by the deceased before he fell 
ill, actually contained. Therefore, the^ 
possibility of something deleterious and 
injurious to human life being present in 
the milk is not entirely excluded, and 
it cannot be said with any degree of 
certainty that the Sag and Petha men- 
tioned above and not the milk contained 
the poison which killed Ohulaman. I 
may mention that on the record of this 
case there is evidence that village quacks 
deal in preparations of mercury and 
arsenic etc., and that ignorant people 
take these drugs in the belief that they 
possess rejuvenating properties. It is 
well known that most of these drugs are 
taken with milk at bed time. It is 
quite possible that the deceased, who 
was an elderly man, took some such 
drug as an aphrodisiac for a tonic. The 
report 'of the Chemical Examiner shows 
that arsenic was present in the intestines 
of the deceased. 

Under the circumstances it cannot, 
therefore, be said that Mt. Sabhai, the 
appellant, was responsible for adminis- 
tering the poison which was found in 
the contents of the' deceased’s stomach 
and in the other vitals and which pro- 
ved fatal to him. 

On the record, as it stands, jbhe con- 
viction of the appellanji cannot be sup- 
ported. I would, therefore, allow the 
appeal, set aside the conviction and sen- 
tence and order that the appellant Mt. 
Sabhai be released forthwith. 

Tek Chand, J.-I agree in holding 
that the evideilee on the record is in- 
suffieient to sustain the conviction of the 
appellant. The^appeal must, therefore, 
be aeoepted and the appellant acquitted. 

I wish to add that the learned Sessiqns 
Judge has erred in treating the statements 
*made by some" of the witnesses before 
the police as snbstantive evidence in 


their entirety. Only those portions ofi 
such statemeuts as had been actually; 
used under S. 162, Criminal P.C., to con- 
tradict the witnesses in the manner 
provided for in S. 145, Evidence Act, in 
the course of their cross-examination or| 
re-examination were parts of the judicial 
record and could be treated as evidence 
in the case. The other parts of these 
statements could not have been relied 
upon by the prosecution or the defence! 
in determining the guilt or innocence 
of the appellant and ought not to have! 
been referred to by the learned Judge.! 
The atibention of the learned Sessions’ 
Judge is drawn to the mandatory provi- 
sion of the law on this point. 

R.M./R.K. Appeal allotoed. 

1930 Cr. Cases 554 

(Lahore) 

Tek Ohand and Johnstone^, JJ. 

Kapur Singh — Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 1117 of 1929, 
Decided on 23th December 1929, from 
order of Sess. Judge, Ludhiana, D/- 28th 
October 1929. 

(a) Criminal Trial-Evidence^ — Firit m- 
formation report it not substantive evidence*" 
and can be used only to corroborate or con- 
tradict maker thereof — It is, however, ad- 
missible under Evidence Act, S. 32 (1). 

It is settled law that a first information 
report is not substantive evidenoe. It can be 
used only to corroborate Cr contradict the de- 
position of the maker thereof at the trial. It 
is, however, admissible uad3r 3. 32 (1), Evi- 
dence Act, as the statement of a person (since 
deceased) relating to the ciroiimstanees of the 
transaction whioh resulted in his death. 

[P 563 C 1] 

(b) Criminal Trial — Dying declaration — 
To prove dying declaration it is not neces- 
sary fur witness to repeat words of deceased 
— If record of statement is proved it is 
sufficient. 

To prove a dying declaration it is not neces- 
sary that the witness while giving evidence 
should repeat in his cwn words what the de- 
ceassd had said; it is enough if he proves the 
record of that statement : A. I. B. 1926 Lah. 
810, Foil. [P 556 0.1] 

Jai Gopal Sethi — for Appellant. 

I. M. Maekay — for the Crown. 

Tek Chahd, J.— The appellant Kapur 
Singh, Jat, aged 32 years, of^ mauza 
Shahna in the Ludhiana district, has 
been convicted under S. 302, 1. F. G., for 
having murdered Mt. l>bannon, a young 
Ghanmr woman of the same place, and 
has been sentenced to death. 
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The case for tb« proseoution is that 
:some months before the occurrence the 
appellant had trespassed into the house 
of Mt. Dhannon with the intention of 
outraging her modesty. He was caught 
at the time and was severely beaten by 
the Ghamars. Later on he was con- 
victed under S. 451, I. P. 0., and sen- 
tenced to undergo one day’s imprison- 
ment and pay a fine of Bs. 200. The 
appellant felt himself disgraced at his 
conviction by a criminal Court on the 
complaint of a Ghamar woman and 
wanted to have his revenge on her. 
Accordingly on Jird July 1929 at about 
'6 p. m. he armed himself with a tesha 
(adze) and went to the house where 
Mt. Dhannon lived at the time. She 
was standing near the tanur, ready to 
take her bread, and two other Ghamar 
women, Mt. Aso (P. W. 4J and Mt. Nan- 
^dan (P, W. 5) were close by. Hb at- 
tacked her with the adze and inflicted a 
number of injuries on her, felling her 
to the ground, Ram Ditta sweeper 
'(P. W. 3) and Bhanta Singh lambardar 
(P. W. 12) were near the spot and wit- 
nessed the assault. An alarm was 
raised but the appellant made good his 
escape. Mt. Dhannon was taken to the 
.^.police station where she made a report. 
The police registered a case under S. 326, 
J. P. G., and started the investigation. 

As Mt. Dhannon’s injuries were of a 
serious nature she was taken to the 
hospital at Bai Kot where she was 
^examined by Sub-Assistant Surgeon 
Ohanda Singh (P, W. 2) on 5th July. 
He found eleven incised wounds on her 
'body, of which four were on the right 
upper arm, one on the left forearm, four 
^on the right thigh, one on the left thigh, 
a small superficial wound on the breast 
and one on the finger. There was also 
.a contusion on one of the thighs. 

In the opinion of this witness all the in- 
juries were simple except the contusion, 
which he considered to be grievous. On 
the evening of the 8th July it was 
(noticed that tetanus had set in in one 
of the wounds. Azizul Hassan (P. W. 9) 
"Sub-Inspector of Police, wtfs* accordingly 
•sent for and be recorded her dying de- 
•claration (Bx. P. B.). Medical treat- 
ment was continued in the hospital bat 
Mt. Dhannon died on 9th July at 5 p. m. 
The dead body was taken to the mor- 
^ary at Jagraon aud was examined by 


Sub-Assistant Surgeon Dr. Lai Chand 
(P. W. 1) on lOfch July 1929, 

The learned Sessions Judge has ac- 
cepted as true the evidence of the three 
eyewitnesses, Bam Ditta, Mt. Aso and 
Mt. Nandan, and has also relied on the 
so called first information report made 
by Mt. Dhannon at the police station 
shortly after the occurrence and her 
dying declaration recorded by the Sub- 
Inspector on 8th July 1929. 

Mr. Sethi for the appellant has sub- 
jected to minute analysis the evidence 
of the»eyewitnesses and has also argued 
that the statements of Mt. Dhannon 
mentioned above are inadmissible in 
evidence. But after hearing him at 
length and giving duo weight to his 
arguments, I am of opinion, that they 
are devoid of force. The three eye- 
witnesses gave their evidence in a clear 
and straightforward manner and are 
agreed as to the main incidents of the 
occurrence. The discrepancies pointed 
out by Mr, Sethi are too meticulous and 
important to be noticed in detail. They 
relate to the order in which the blows - 
were inflicted, the position in which the 
victim was at the time, and the person 
to whom the appellant addresssd the 
query as to where Mt, Dhannon was. 
The learned counsel attempted to dis- 
credit these witnesses on the ground 
that they were sweepers and belonged 
to the same brotherhood as the deceased. 
He also adversely criticised the failure 
of the proseouliion to produce any of the 
• other persons who are stated by these 
witnesses to have come on the scence 
on hearing the uproar. It must, how- 
ever, be borne in mind that the scene 
of the occurrence was in the part of 
the village which is inhabited by Cha- 
mars. It was, therefore, not surprising 
that the eyewitnesses are of that class. 
Further, as has been rightly pointed out 
by the learned Sessions Judge, there is 
no doubt that the Jat inhabitants of the 
locality were unwilling to take part, in 
the investigation against a member of 
their own tribe, who was be^ 
secuted for having 

woman. This is clear from the'«(H||^ 
of Bhanta Singh (P« W. 12} who 
mittedly arrived on^ the scene very 
shortly after the occurrence faw 
the deceased wounded, but in 
his being a lambardar, took 
report the matter to the police, 
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be join the mTestigation. In these cir- 
onxestances no importance can be at« 
tached to the circumstance that the 
prosecution rely merely on the evidence 
of Ohamar 'witnesses. Bam Ditta» Mt. 
AsOt and Mt. Nandan, the three eye- 
witnesses were mentioned in the report 
made by Mt. Dbannon at the police 
station within two hours of the occur- 
rence. They are not shown to have any 
enmity with the appeliant and no rea- 
son has been urged to throw doubt on 
their veracity. 

Equally devoid of force is the conten- 
tion that the two statements of Mt. 
Dbannon are inadmissible in evidence. 
It is no doubt true that if Ex. P. B. 
were to be treated as a first informa- 
tion report strictly so called, it would 
not be admissible in this case. It is 
settled law that such a report is not 
substantive evidence. It can be used 
only to corroborate or contradict the 
deposition of the maker thereof at the 
trial. But this was not possible in this 
case as Mt. Dhannon had died before 
the matter came before the Court. It 
is, however, admissible under S. 32 (1), 
Evidence Act, as it is the statement of a 
jperson (since deceased) relating to the 
Icircumstancqjs of the transaction which 
{resulted in her death. Mr. Sethi even- 
itually conceded that this was so, but 
contended that in that event, both this 
jstatement as well as the dying declara- 
jtion (Ex. P. B.) recorded by the Sub- 
Inspector Azizul Hassan (P. W, 9) on 8th 
[July were inadmissible, as that witness 
while giving evidence did not repeat in 
the witness-box in his own words what 
jthe deceased had said on each occasion, 
jbut had merely proved the records of 
|those statements. This argument is, 
jhowever, effectively disposed of by Par- 
tap Singh v. Emperor (1), where a 
Isimilar contention was raised and over- 
jruled. Mr. Sethi has not attacked the 
soundness of that ruling and I see no 
reason to differ from it. In both these 
statements Mt. Dhannon bad stated that 
*she was wounded by the appellant with 
a teBha< and in my opinion they are 
yalueible corroboration bf the testimony 
-df the eyewitnesses,- ^ ' 

; IjaB|ly«*Mr. fiethi laid gre^at 
bn.the bl^ijervations of the learned ^ 
. aions Judge t ha t ^ appeared that th e 
leaeiiirgioSlT ibi 


appellant liked Mt^ Dbannon and she 
liked him’* and there was intimacy 
between them. He also drew our 
attention to the remark of the learned 
Judge that Santa, the husband of 
the deceased, was known in the vil- 
lage by the nickname of Ghugi, 
which indicated that he was **not much 
of a man” and that the appellant is 
“the village beau,” who was liked by, 
and had become friendly with Mt. 
Dhannon. On the assumptions "under- 
lying these remarks the learned counsel 
based an argument that in view of this 
intimacy it was most unlikely that the^ 
appellant should have killed Mt. Dban- 
non, and that it was highly probable 
that she bad been killed by her husband 
and the other sweepers. We have, 
however, searched in vain the whole of 
the judicial record for any evidence, 
direct or circumstantial, which could 
justify these assumptions. Both counsel 
are agreed that there is not a tittle of 
evidence to suggest that there was in- 
timacy between the deceased and the 
appellant, or that she was .a consenting, 
party to the trespass by the appellant 
in her house for which he was even- 
tually convicted in November 1928. 
They also expressed tbeir inability to 
point out the source from which’ tbe'^ 
learned Judge had learnt that Santa 
was commonly described as Ghugi or 
that the appellant was the “beau” of 
the village. Santa was not questioned 
on the point when he appeared to give 
evidence for the prosecution, and no 
other witness has deposed to this effect. 
The learned Judge appears to have 
based his remarks on some extra-judi- 
cial information, which he was clearly 
not entitled to import into his judgment. 
Mr. Sethi conceded that if these obser- 
vations of the learned Judge were ex- 
cluded from consideration, there was< 
nothing else to support his argument, 
except that there is evidence that the 
appellant had taken a house on mort- 
gage in the moballa where the deceased 
lived, and that from this it might be- 
eonclud^ that the deceased used to 
meet biin in this house. .This is, how- 
ever, a tery far fetched, conclusions 
which I find myself unable to acoe^^ 

After A nareful , condderatioh of the> 
evidence, b)»;tihei record 1 have ho doubt 
ijS.we8:tjhe appellant who asfiautied 
ivelth the teshar, en tha» 
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occasion and in th^ manner described 
-above. 

The next question for consideration 
13 whether the act of the appellant 
amounts to murder. Now it is notice- 
able that nearly all the injuries were 
inflicted on the arms and the legs. The 
only injury on any vital part of the 
body was a superficial incised wound 
No. 8 on the breast. It is also signifi- 
cant that several of the wounds were 
llesh-deep and had healed to a large 
extent before her death. The only two 
-grievous injuries noticed at the time of 
the post-mox^tem examination were, one 
on the thigh and cho other on the left 
index finger. The weapon used was a 
heavy iron adze and the appellant could, 
if he had intended, inflict much more 
serious injuries on the deceased, who 
was quite unarmed at the time and w,as 
not in a position to offer any resistance. 
It seems tb me that his inUntion was 
merely to wound her and not to put 
her to death. Nor can he, in the cir- 
cumstances, be said to have the know- 
ledge that he was causing such inj>uries 
as were likely to causa death. The 
learned Sessions Judge appears to have 
been influenced to a very great extent 
*!:.>the- circumstances that tetanus had 
set in in one of the wounds and that 
death resulted therefrom. But having 
regard to the fact that the fatal result 
is not the usual and probable conse- 
quence of these injuries and the medical 
evidence is not very definite on the 
point the appellant cannot be held 
guilty of the offence of murder. 

Mr. Maokay, who appeared for the 
prosecution, very fairly and properly 
conceded that it was doubtful whether 
the offence was one under S. 299 and 
that Expln. 2 to that section, on which 
the learned Sessions Judge had relied, 
was inapplicable. 

In my opinion the act of the appellant 
falls within S. 326, 1. P. G., and he must 
be convicted of that offence. 

I would, therefore, accept the appeal, 
set aside the conviction and sentence 
under S. 302 and in lieu thereof convict 
the appellant under 8. 326, I. P! C., and 
sentence him to rigorous imprisonment 
for seven years. 

. . Johnstone, J agree. 

Appeal allowed^ 


1930 Cr. Cases 5S7 

(Lahore) 

Jai Lal, J. 

Mdhri Bam — Accused — Petitioner. 

V. 

Emperor — Opposite Partyt 
Criminal Bevn. Petn. No. 1672 of ,1929 
Decided on 21st February 1930, from 
order of Sess. Judge, Montgomery, D/- 
9th July 1929. 

Penal Code, S«. 287 and 304*A'^304-A 
appUea to rath and negligent acts, directly 
causing c^eath — Where accused are guilty of 
neligence but death is not directly caused by 
their acts, offence is under S. 287. 

Sfecfeion 304-A.oaly applies to such acts of the 
accused as are rash and negligent and are dire* 
otly the cause of death of another person. 

F took lease of a flour mill with M as partner 
who was to act as manager. R was employed to 
act as Mistri. A shaft with a leather belting 
was installed in the mill but part of the belting 
protruded outside the building. Two girls play- 
ing near by were caught in the belting, one 
being killed and the other crippled. 

Held; that the oflence by M and B was under 
S, 287 and not under S. 304- A. They had negli- 
gently omitted to take care of the machinary 
as was sufficient to guard against probable 
danger to -human life but they .never inten- 
ed to cause the injury. The girls had no right 
to go to the mill compound. [P 558, 0 2] 

But F who had not takxn any active part in 
the managemsnt of the mill could not be held 
liable even unier S, 297, [P 553, 0 1] 

B. 0. Ma ichanda — for Petitioner. , 

Judgment — This judgment will dis* 
pose of cases Nos. 1572 and 1573 of 
1929 as both arise out of the same inci- 
dent and the same judgment of the Ses- 
sions Judge of Montgomery. The facts 
as found by the Sessions Judge are 
these: 

Fateh Chand, petitioner, took the lease 
of a flour mill in November 1927 and a 
month later he took Mohri Bim peti- 
tioner as bis partner in the business of 
the flour mill. Mohri Bam was to act „ 
as the manager and Munshi Bam, peti- 
tioner, who also was employed at the 
same time, was to act as the mistri. 
Both had to be paid a salary in lieu of ^ 
their services. In December 1927 a shaft 
with a leather belting was installed in 
the flour mill for water supply bat part 
of the belting protruded outside the 
factory building. On the 30th Deoe- 
mber the same year two small girls who 
resided in a neighbouring house went 
into the compound of the flour mill to 
play and it seems that one of them 
went too near to the belting and eraa 
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caught therein and killed. The other 
girl attempted to *save her and in doing 
so was injured and has become a cripple 
for life. 

On these facts three petitioners, Fateh 
Ohand, Mohri Earn and Munshi Bam, 
were convicted by a Magistrate under 
S, 304:-A, I. P. C. and while’Munshi Ram 
was sentenced to imprisonment and fine, 
the other two were sentenced to fine 
alone. On aj)peal the learned Sessions 
Judge has held that ofl'enee of Fateh 
Chand fell mereh’ within the definition 
of S. 287 J. P. C. and has consequently 
altered his conviction accordingly. He, 
however, upheld the conviction of tjie 
other two convicts under S. 30i-A but 
reduced the sentence of Munshi Bam by 
remitting the .»entenc 0 of imprisonment 
altogether. The result was that Munshi 
Bam was sentenced to a fine of Rs. 500/- 
or in default to six months’ rigorous 
imprisonment while Mohri Ram and 
Fateh Chand were sentence! to a fine of 
Es. 600/- and Rs. 300/- respectively and 
in default to six months’ and four 
months’ rigorous imprisoiimont respect- 
ivriy. The throe convicts have presen. 
ted petitions for revision in this Court. 

I have heard counsel on behalf of them 
all. Taking the case of Fateh Chand 
first, it has been found that after enter- 
ing into the agreement of partnership 
with Mohri Ram this convict took up 
ftervice elsewhere and apparently did 
not take any active interest in the ma- 
nagement of the flour mill. The learned 
Sessions Judge is not able to agree with 
the conclusion of the Magistrate that 
he must have taken some part in the 
working” of the factory, and it was for 
that reason that ho -altered his conviction 
to 8. 287, I. P 0. because, according to 
the learned Judge: 

”He shares with the others in neglignet omis* 
sion to taka such care of machinery a? was 
sufficient to guard against any probable danger 
to human life. ’ 

In my opinion Fateh Chand not having 
* taken any active part either in erecting 
the shaft and the .belting or in the man- 
jagement of the mill cannot be held lia* 
jble even-under 8. 287 I, P. C. for the 
Imannerjp which these had boen erec- 
<fced or Were worked. His petition, thare- 
jfore, is accepted apd conviction set aside. 
iTbe fine,, if realked from him^ sb^ll be 
refunded. 

With regard to Munshi Bam and Mobti 


Ram they were both jin charge of the flour 
mill, one as its manager and the other as 
its mistri and were, therefore directly, 
responsible for the condition of the shah 
and the belting. At the same time I 
am unable to hold that they could be- 
convicted, under the circumstances, of 
offence under 8. SOi-A, l.P.C. That sec- 
tion only applies to such acts of the ac- 
cused as are rash and negligent and are 
directly the cause of the death of an- 
other person. In the present case it is toj 
be noted in the first instance that the, 
two girls had no right to go to the com-i 
pound of the flour mill and it was never! 
contemplated by these two petitioners 
that any injury would be caused to them,! 
nor was it their intention to cause them 
any injury. Their convictions under 8.; 
304-A must, therefore, be set aside. I. 
am of opiniou that both these petitioners 
are liable to be punished under S. 287' 
L P. C. because they were in ^possession 
of and had the care of the flour mill and 
consequently of the belting which was 
the cause of this accident, and it is ob- 
vious that they omitted to take care* 
of such machinery negligently as was 
sufficient to guard against probable dan- 
ger to human life. They should have 
known that by leaving the belting, pro- 
truding outside the building and without 
fencing, there was danger to persons 
who might be passing near the belting. 
I alter their conviction to 8. 287, 1. P. C. 
and reluce their sentences of fine ta 
Rs. 250/- in the case of Mohri Bam and 
Rs. 150/- in the case of Munshi Ram; in 
default of payment of fine they will 
both suffer rigorous imprisonment for 
three monthss each. 

E.M./b,ic. Order accordingly^ 

1930 Cr. Cases 55S 

(Lmhore) 

Jai Lal and Bhide, JJ. 

Pahlivan — Accused — Appellant. 

v, 

JS>npcror- Opposite Party, 

Criminal Appeal No. 43 of 1930, De- 
cide! on 5th March 1930, from order of 
Sess. Judge, Multan, D/- 4th December 
1929. * • 

(a) Criminal P. C., S. 164’— Msgiitrate 
cannot return challan to police after taking 
cognizance of caie — Such couree ii illegal 
and unfair to aceu$ed. 

The Police produced an accused under 8. 802, 
J, P. C. before a Magistrate on lat Septam* 
bet with a view to bis committal to Sessions* 
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The Magistrate adjourned the case to 2nd 
September in ordef to give opportunity to the 
accused to engage a counsel. On 2ad Septem- 
ber, however, the case was not taken by the 
Magistrate and the polica took back the ohal- 
Ian alleging that it ^was incomplete but on the 
same day a statement under S. 164 was re- 
corded by the Magistrate, in which the accused 
made full confession of his guilt. Liter on at 
the close of the prosecution case the accused 
retracted his confession alleging that the same 
had been made under promise of pardon. 

Held : that the confession could not be 
used against the prisoner. Thoru was no law 
which authorized the Magistrate to return the 
ohallan after he* had taken cognizance of the 
case. The course adopted by the police in tak- 
ing back the challan was illegal as well as 
unfair to the accused and the cenfession could 
bo ruled out for that reason alone, [P hQO G 1] 

(b) Criminal P. C., S. 364— Questions to * 
accused cannot be asked when no inquiry 
had been made against him in Court. 

Section 861 authorizes a Magistrate to put 
questions to accused in order to enable him to 
explain any evidence that may have been pro- 
duced against him during the inquiry or trial 
but whpre no inquiry had been made, the ac- 
cused cannot bo questioned. 

A Magistrate before whom a person accused 
under S, 30i, 1. P. C. was produced and 
who had made a confession, after asking him 
the preliminary questions for satisfying him- 
self that ho was making the confession volun- 
tarily, put him the following question, instead 
of allowing him to make any statement he 
liked, **Did you on 27th August at M, commit 
^urder of deceased, intentionally causing 
injuries to him with a hatchet.*' 

Held : that the question was not justified 
under the circumstances, as there were no 
facts before the Magistrate nor was there any 
evidence on which he could formulate such 
question. S. 364 had no application to a case 
like this. No inquiry having been made or 
commenced in the Court, the question could 
not be asked under S. 364. [P 560 0 2] ' 

(c) Criminal P. C., S, 164 — Quaere — Con- 
fession under S. 164 after case sent to 
Magistrate for inquiry — Whether can be re- 
corded. 

It is a question whether a confession under 
S. 164 can be recorded by a Magistrate after a 
case has been sent to him for inquiry. 

[P 660 C 1] 

Sahib Dalai Suri — for Appellant. 

Abdul Bashid—loi the Crown. 

Jai Lai, J. — Pahlwan alias Pahlu has 
been convicted of the murder of Salihon 
on 27th August 1929, and has been sen- 
tenced to death. 

The facts, as alleged on^ };>ehalf of the 
prosecution, are briefly these; Salihon 
originally belonged to Kamalia in the dis- 
trict of Multan, but about a year before 
his death he settled down at the village 
Qhasitwahn within the limits of the 
police station of Eabirwala. His* wife 


Mt. Nnran and his daughter Mt. Alam 
Ehatun and probably bis son also re- 
sided with him. It appears that about 
a month before bis death Mt. Nuran 
contracted illicit connexion with the 
prisoner, and this fact having become 
known to the deceased, her husband, he 
protested and, in fact, beat her. In 
spite of this, however, the illicit con- 
nexion continued. The result was that 
the deceased decided to go back to his 
original home and a few days before his 
death he went to Eamalia in order to 
arrange for a lease of some land for cul- 
tivaliion. He returned a couple of days 
before 27th August and it seems that 
his intention to leave the village was 
made known to Pahlu who decided to 
put him out of the way by killing him 
and thus to secure Mt. Nuran to him- 
self. Consequently, on 27th August 
about noon, when Mt. Nuran was absent 
from her house, he went to Salihon at 
his house and asked him to go with 
him to help him in cutting fodder. 
Salihon accompanied the appellant and 
never returned to his house. 

Mt. Nuran, on return -to her housed 
was informed, by her daughter Alam 
Khatun, that Salihon had gone to the. 
field with the apj^ellant and yrhen she 
found that he had not returned as he 
should have done f^he made an enquiry 
from the prisoner as to the whereabouts 
of her husband. The prisoner first told 
her that he had gene to his son. She 
went to her -son bub did not find her 
husband there. Both the mother and 
the son then returned to the village and 
ma.de further enquiry from the appel- 
lant, ho told them that he bad gone to 
another place. Finally, Nuran men- 
tioned the matter to Pahlu lambardar 
who is a first cousin of the prisoner and 
both went to the field of Pahlu accused 
and found marks of struggle and some 
blood on the spot. This raised their 
suspicion of foul play and the matter 
was reported at the police station. In- 
vestigation was started and it appears 
that during the investigation Pahlu ac- 
cused gave information as a result of 
which the body of the deceased was re- 
covered from a well, and the next day, 
on further information ^ivon by him, a 
hatchet was recovered from another 
well. 

On 1st September, the SubJuspeotor 
of Police produced the accused for an* 
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quiry before a Magistrate with a view 
to his committal to the Sessions Court, 
who, however, adjourned the case to 2nd 
September in order to give an oppor- 
tunity to the accused to engage a coun- 
sel* On 2nd September, however, the 
case was not taken up by the Magistrate 
and the police took back the challan 
alleging that it was incomplete ; but on 
the same day a statement of the accused 
was recorded by the Magistrate under 
S. 164, Criminal P. C. In that state- 
ment the prisoner made a full confes- 
sion of his guilt. On 3rd the enquiry 
before the Magistrate commenced and 
the evidence for the prosecution was re- 
corded. 

After some adjournments and at the 
close of the prosecution case, the pri- 
soner was examined by the Magistrate 
but he retracted his confession on that 
occasion alleging that the same had 
oeen made under promise of pardon and 
under pressure from the police. The 
prisoner, in fact, alleged that he had 
been beaten by the Sub-Inspector. At 
the trial also the accused made the 
same statement as he had made before 
the committing Magistrate. 

So far as this confession is concerned, 
I am of opinion that it ought not to be 
used against the prisoner. In the first 
instance, it is a question whether a 
confession under S. 164, Criminal P. C., 
could be recorded by the Magistrate af- 
ter the case had been sent up to him for 
enquiry. No doubt, it was an incom- 
plete challan, but there is no law which 
authorized the Magistrate to return the 
challan after he had taken cognizance of 
the case on 1st September, and bad fixed 
2nd September for the hearing of the 
case. On that date, as I have already 
stated, the police took back the challan, 
alleging that the same was incomplete. 
Indications are that this was done as a 
Ipretext to enable the Magistrate to re- 
cord the statement of the accused under 
S. 164, Criminal P. C., it apparently 
being realized by the prosecuting agency 
jthat so long as the case was pending in 
|the Court of the Magistrate, a statement 
[under S. 164, eould not be recorded. In 
my opinion this course in addition to 
being illegal was 'unfair to the accused 
jand for that reason alone, I woqld rule 
out the confession. 

Purtfaer there are circumstances which 
materially affect the value of tUs eon* 


fession, if they do not make it inadmis- 
sible. 

As soon as the prisoner was produced 
before the Magistrate, the latter, afterj 
asking him the preliminary questions 
for satisfying himself that the prisoner 
was making the confession voluntarily, 
and understood the consequences of 
making such a confession, instead of 
allowing the prisoner to make whateverl 
statement hs liked, put the lollo*wingj 
question to*him: 

“Did you, ou 27iih August 192^, at Mauza 
Ghasitv^aha cooiniiti murder of Salihon, do* 
oeased iat^utioually by causiag iajurles to him 
with a hatohet ?” 

' To this question the prisoner gave 
reply in the affirmative. The question,, 
in my opinion, was not justified under 
the circumstances of the case, as there 
were no facts before the Magistrate nor 
was there any evidence on which he 
could formulate such a question. , 

The whole of the statement of be 
prisoner was recorded in the same man- 
ner. Questions were asked from the 
accused and answers were given by him 
practically in the affirmative. It is no 
doubt true that 6. 364, Criminal P. G., 
provides that, in recording the state- 
ment of the accused, the MagistiraliQ 
should act in the manner provided in 
S. 364, Criminal P. C. But I do “not 
think that S. 364 has any application to 
a case like this where the very first 
question asked by the Magistrate is in 
the form already described by me above.! 
That section authorizes a Magistrate to’ 
put questions to the accused in order to; 
enable him to explain any evidence that: 
may have been produced against him' 
during the enquiry or the trial. In the, 
present case no such enquiry had been 
made or even commenced in the Gourt| 
of the Magistrate and therefore the firstl 
question, at any rate, could not have 
been asked under the provisions of 
S. 364, Criminal P. G. 

The learned Additional Government 
Advocate contended that even if the 
record of the confession be ruled out on 
the ground that it was not properly re- 
corded under S. 164, still the confession 
could be used on behalf of the prose- 
cution, provided it is otherwise properly 
proved. 

In view of what I have stated above 
as to the value of the oonfession in this 
eatoi t do not think it is neeessary to 
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'Consider thaf question. In my opinion, 
"therefore, the confession in the present 
•case must be excluded from oonsidera- 
iiion against the accused. 

The facts, as alleged by the prosecu- 
tion have been sufficiently established 
-by the testimony of Mt. Nuran, Mt. 
Alam Khatun and Fallu lambardar. Mt. 
'Nuran gives evidence as to her illicit 
connexion with the accused and as to 
her haviag been beaten by her husband 
•on that account and also as to the inten- 
tion of the deceased to leave the village* 
‘She also gives evidence as to her having 
gone to fetch water and on her return 
as to having found her husband absent 
from the house and as to being told on 
•enquiry by Mt. Alam Khatun that the 
deceased had accompanied the accused. 
She further gives evidence as to the 
various statements made by the accused 
to her about the whereabouts of her 
husband t\^o of which have been proved 
to be false. Mt. Alam Khatun states 
that the deceased was at his house when 
her mother had gone to fetch water and 
that the accused came and asked him to 
accompany him in order to cut fodder 
and that the deceased went with the 
accused but never returned. 

• BaUn lambardar states that seeing 
the deceased and the accused going to- 
wards the field of the accused he made 
an enquiry and was told that they were 
going to out fodder in the fields. Pallu 
lambardar further gives evidence and so 
•does Mt. Nuran of having seen marks of 
struggle in the field of the accused hav- 
ing pointed out the well where the dead 
body of Salihon was found. Pallu lam- 
bardar also proves the fact that a 
hatchet was recovered on information 
given by the accused, so do Ahmed Yar 
Khan and Sub-Inspector Qutab Khan, 

In my opinion there is ample evidence 
on the record from which the prosecu- 
tion case, as described above, has been 
fully established. Excluding the con- 
fession, therefore, from consideration, it 
appears that there are the following 
facts against the accused : 

(1) That he had motive to ^kill the 
deceased. 

(2) That he took the deceased with 
him on 27th August 1929, to his field. 

(3) That the deceased did not return 
to his bouse thereafter. 

(4) Th|kt on being questioned the ac- 
cused gave exidanations about the 


whereabouts of the deceased which wero 
false and self-contradictory. 

(6) That marks of struggle were found 
in bis field. 

(6/ That cn information supplied by 
the accused the dead body of the de- 
ceased was recovered from a well and 
lastly; 

(7) That a hatchet was recovered from 
another well on information given by 
the accused. 

The medical evidence shows that 
Salihon died as a result of three incised 
wounds dn his neck and that five of his 
ribs were broken, but probably after 
death. 

In my opinion the above facts leave 
on doubt that it was the accused Pahlu 
who caused the death of the deceased 
Salihon and then threw his body in the 
well. His conviction, therefore, for the 
murder of Salihon is fully justified by 
the evidence on the record and the sen- 
tence of death was the only appropriate 
sentence under the circumstances of the 
case. 

1 would, therefore, dismiss this appeal 
and confirm the sentence of death pas- 
sed*upon the convict. 

Bhide, J . — I agree. 

B.M./r.K. Appeal dismissed, 

1930 Cr. Cases 561 

(Lahore) 

Zapar Ali and Johnstone, JJ. 

Banta Singh — Accused —Appellant. 

V. 

JEmperor'- Opposite*Party. 

Criminal Appeal No. 1174 of 1929, 
Decided on 27th January 1930, from 
order of Sess. Judge, Amritsar, D/- 18th 
November 1929. 

a0t (a) Criminal P. C., S. 162 — Accused 
asking for copies of statements made by 
some prosecution witnesses to police — 
Police diary showing that their statements 
were recorded jointly with other witnesses 
—Court can refuse to supply such copies. 

When witnesses for the prosecution M and J 
were examined, the accused’s counsel asked 
for copies of the statements made by those 
witnesses to the police. On referring to the 
police diaries, the Court found that the state" 
ment of J was recorded jointly with another 
proseoutioxi witness who was tendered for 
cross-examination but was not cross-exa* 
mined. 

Held : that the Court in the circumstances 
could refuse to supply a copy of the state- 
ment made to the police ; Lah, Cr, App,^Ho, 
1095 of 1924, Bel. on. [P 662 C 1; P 668 0 Ij 

(b) Criminal Trial— Evidence ^Slatemniite 
of wlinesset recorded Jn inquest report— 
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Cottri C9i» refute them to be read out to Bupa Singh, who i0 a nephew of Banta^ 


attettort. 

The Oourb is justified in refusing to allow 
the brief statements of witnesses ino6rporated 
in the inquest report to be read out to the as* 
sessors as there is no provision in the Code for 
doing so. [P 568 0 1] 

B, B, Puri-iov Appellants. 

Defi Raj Sawhney -for the Crown. 

Johnstone, J. — On 19th July 192^ 
at about 8 a. m., Wasawa Singh, a 
sunar of Fatehgarh, Sukkar Ohak in the 
Amritsar District was stabbed in the 
left arm apd in the left Hank. He was 
taken to the hospital at Amrftsar and 
died of peritonitis on the morning of 
5th August. Three persons were {pro- 
secuted in connexion with this outrage, 
namely, Banta Singh and his two sons, 
Pindar Singh and Kunna Singh. The 
learned Sessions Judge of Amritsar has 
convicted Banta Singh under S. 302, 
I. P. 0. and Pindar Singh under the 
same section read with S. 34, I. P. C., 
and he has acquitted the third accused. 
Banta Singh has been sentenced to 
death and Pindar Singh to transporta- 
tion for life. We have heard Mr. B. B. 
Puri, for the appellants and Mr. Das 
Baj Sawhney for the Crown# 

The story told by the prosecution is 
briefly to the following effect: A wall 
separated the vacant sites belonging to 
the deceased and the appellant Banta 
Singh. Between 7 and 8 a. m., on 19th 
July Kunna Singh began demolishing 
the wall, notwithstanding the protests 
of the deceased, whose father, Kesar 
Singh (P, W. 3) came to the place and 
joined with his son in remonstrating. 
Banta Singh and* Pindar Singh mean- 
while watched oyer Kunna Singh. After 
some abuse had passed, the three accused 
went off to their bouse, remarking that 
they would settle the matter. The 
deceased and Kesar Singh then atarted 
for Kesar ’Singh's shop, but before they 
reached their destination the three 
accused appeared in. the gali, Banta 
Singh and Pindar Singh carrying spears 
and Kunna Singh a dang. Banta Singh 
thrust his tpear into the deceased's left 
side, Pindar Singh afterwards stabbing 
the deceased’s left arm with his spear, 
at the instigation (it was said) of Kunna 
Singh. The deceased collapsed on the 
ground and t|;ie accused, after daring 
the sunars, disappeared towards their 
home via the havdi of a man ni^med 


Singh. * 

The attack was observed by a number 
of persons and the prosecution produced 
five eyewitnessess: Kesar Singh who 
had been with the deceased from the 
beginning, Mt. Durgi and Mt. Bisso, 
respectively daughter and sister of the 
deceased, and Jowand Singh and Bur 
Singh (P. W. 7 and P. W. 8). The last 
two named persons are sunars^ like the^ 
deceased, but are apparently not related 
to him. Another * sunar, Bala Singh 
(P. W. 9) arrived too late to see the 
assault, .but was told by the deceased 
the names of his assailants. Bur Singh 
admits that, after the attack a large 
number of persons assembled, including 
Jats, Hinduaand Muslims and Jowand 
Singh particularly refers to Hakam. 
Singh lambardar (D. W. 32) and Ahmad 
Din chaukidar (D. W. 12). The appel- 
lants both denied their presence at the 
scene of the outrage, Banta Singh as- 
serting that he was at Sultanwind 
village 7 or 8 miles away, attending an 
Akali Diwan, and Pindar Singh alleging 
that he had gone to his well, three 
miles from the village, before sunrise. 
The defence also set up the theory that 
a sunar named Banta Singh had fpu^t 
with the deceased, and a large number 
of witnesses w^as produced by the ac- 
cused at the trial. 

Before considering the evidence, I 
must advert to certain questions of 
procedure and evidence which were 
raised at the trial and have been em- 
phasised by the learned counsel for ths 
appellants. The first point urged was 
this. When Mt. Bisso was examined, 
and again when Jowand Singh was' 
examined, the accused’s counsel asked; 
for copies of the statements made by{ 
those witnesses to the police. On re-| 
ferring to the police diaries, the Court| 
found that the statement of Mt. Bissoj 
had been recorded jointly with that of 
Mt.*Durgi, and similarly that the state- 
ment of Jowand Singh had been recorded 
jointly with that of Indar Singh (P. W. 
10), who was tendered for cross-exami- 
nation *bat was not cross-examined. 
This question has already been decided- 
by this Court in Criminal Appeal No. 
1095 of 1924, decided on 23rd March 
1925, and I can see no reason to go 
contrary to the view there expressed 
that in such circumstances a Court is 
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justified in refusing to supply a copy of 
a statement made«^to the polioo. 

The next legal argument was that the 
prosecution had made use of an inad- 
missible document as the first informa- 
tion report. What happened was this. 
When the Sub-Inspector heard that the 
deceased had b^en conveyed to the 
hospital, he got a .Magistrate (^ayad 
Karam Shah, P. W. 4 to record the 
statement of the deceased and that 
statement is the document (P, M. p. 8 
of the paper book). The document con- 
tains a bare recital of the occurrence. 
Immediately afterwards the Sub-Ins- 
pector recorded a more detailed state- 
ment of the deceased, and the prosecu- 
tion has used this later statement (P. G. 

1 at p. 3 of the paper book) as the first 
information report. The contention is 
that the procedure is wrong. Now, the 
statement P. M. was not made to the 
police and cannot he regarded as a first 
information report. The first informa- 
tion received by the police was by 
means of a telephonic message from the 
Civil Hospital. Evidently, therefore, 
the document P. G. I was not a first 
information report, but there is no 
doubt that the statement made by the 
dc^ceased to the Sub-Inspector comes 
within the purview of S. 32, Evidence 
Act. 

A third point taken was that, during 
the cross-examination of the Sub-In- 
^spector, the Court refused to allow the 
(brief statements of witnesses incor- 
Jporated in the inquest report to be read 
lout to the assessors. It would appear 
ithat such statements could be made use 
;of under S. 162, Criminal P. C., but the 
jaccused’s counsel at the trial did not 
|ask for that. There is no provision in 
the Code for reading out such state- 
ments, which are inadmissible unless 
they have been put to the witnesses 
themselves, and that action was not 
taken. The learned Sessions Judge was 
coirect in refusing thecounsePs request. 
It is also to be observed that the Judge 
was correct in holding that the other 
statements made- by witnesses to the 
. police were not formally •proved and 
were inadmissible. The objection to 
their admissibility is, no doubt, a 
technical one, but all that need be said 
is that, even if the statements. bad been 
proved, they would not have mateiyally 
assisted the defence. 


Turning now to the facts of the cascr 
I have no hesitation in coming to the 
oonolpsiou that the place of the occur- 
rence was the lane, and that the appel- 
lants left the wall after the quarrel and 
came to thelane, following upWasawa 
Singh and his father. Most of the houses 
in that locality are occupied by sunars 
and it was consequently natural that 
sunars should be eyewitnesses of the 
attack. No doubt, their evidence is not 
disinterested, but it cannot be discarded 
for that reason alone. The most im- 
portant evidence is that of the victim 
himself and it is highly improbable 
that he would falsely implicate persons, 
who according to the defence theory 
had no hostility to him. The story of 
an alleged quarrel and fight between the 
deceased and a Banta Singh, sunar, is 
not at all established by the witnesses 
for the defence. Equally unreliable is 
the alibi evidence led in favour of the 
appellants. It is quite possible’ that 
Banta Singh’ could have committed the 
crime and yet been seen emerging from 
Sultanwind village, when the Sub-In- ' 
spectdr arrived there, and the alibi* does 
not preclude the possibility of Banta 
Singh’s having attacked the deceased in 
Fatehgarh beforehand. 

The medical evidence shows that the* 
deceased bad penetrating wounds in tha 
left arm and left flank. The wounds 
were in the same line and it is quite 
X3ossibl0, as the doctor himself hinted,. 
that the two wounds were caused by 
-one thrust of a spear. The dimensions 
of the wounds diminish gradually as- 
between the entrance wound in the arm,, 
the exit wound in the arm and the 
entrance wound in the flank. Tha 
circumstance suggests that perhaps only 
one blow was actually inflicted, and in 
any event in view of the possibility of 
such being the case I am of opinion- 
that the benefit of doubt must be giveiv 
to the defence. That being so, there is 
reason to question the allegation that 
Pindar Singh had a spear wuth him or 
that he used it. The learned Sessions 
Judge found that the part attributed to^ 
Kunna Singh has been exaggerated, and 
it is possible that Pindar Singh too has 
been accused of doing more than he 
did. 

In my opinion the act of Banta Slngb 
amounted- to the offence Qf*murdeTr 
The use of a. spear against a hufsiaxa 
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heiixg is very often attended with fatal 
consequences, and Banta Singh obvi- 
'Ously intended to cause an injury which 
in the ordinary course of nature would 
result in death. I would, therefore, 
iuaintain the conviction of Banta Singh 
under S. 302, 1. P. C., and confirm the 
sentence of death. I would accept the 
e>ppeal of Pindar Singh and set aside his 
x:;onviction and sentence. 

Zafar Ali, J. — I agree. 

P.n./R.k. Order accordingly. 

1930 Cr. Cases 564 

(Lahore) 

Broadway, J. 

Emperor 

V. 

Faizul Hassan — Accused — Respon- 
dent. 

Criminal Ecvn. Petn. No. 1855 of 
1929, Decided on 7th March 1930, from 
order of Sess. Judge, Ludhiana, Dy. 12th 
November 1929. 

Post Office Act, S. 3 — Letters found lying 
in kkola and made over to Postmaster are in 
xourse of transmission — Charge under S« 52 
in such case is not defective and alternate 
charge under S. 201, Penal Code does not 
contravene Criminal P. C., S. 236 — Penal 
Code, S. 201. 

My a servant of Ky having discovered a num* 
her of letters lying in a khola opposite a post 
ofSce, handed them over to his master. One of 
the letters was addressed to P and K took it to 
the addressee who stated that the letter had 
never been delivered to him. The matter was 
reported to the Postmaster F who took posses* 
siou of the letters saying that ho would take 
neoessary action in the matter. Nq action be- 
ing taken by P, the matter was reported to the 
Postmaster- General with the result that F was 
>sent up foi trial. The Magistrate framed two 
alternate charges against him, first under S. 52, 
Post Office Act and the other under S. 201, 
Penal Code. The Magistrate found F guilty 
only under S. 201. It was contended that the 
charge framed by the Magistrate was defective 
and prejudiced the accused, the alternate 
charge was illegal and contravened the provi- 
sions of S. 286, Criminal P. C. 

Held: that the first charge was not defec- 
tive, as the postal articles in question were **in 
course of transmission by post" according to 
B/3, Post Office Act, when they were made 
over to P by JC and, therefore, the mere fact 
•that the letters had been posted when F was 
not the Postmaster of the Post Office was im* 
material. The fi^bming of the charge in the 
alternative under' 8. 301 did not contravene 
S. 286, Criminal P. C. [P 566 0 1, 3] 

Bo»m Lai and If. L. Batra — for the 
'Crown. 

Din Muhdmmad^lot Bespondent.! 

Judgment.— In July 1928, a man 
named Mnnahi, servant of Doctor Bam 


Eishen of Kbanna, di^overed a number 
of letters lying in a khola opposite the 
Kbanna Sub Post Office. He picked up 
some of these letters and took them to 
his master, informing him of his dis- 
covery. One of these letters was address- 
ed to Master Piare Lai, and Doctor Bam 
Eishen took it to the addressee whe 
stated that the letter had never been 
delivered to him. These people there- 
upon reported the matter to the Sub-Post 
Master, Faizul Hasan and with him went 
to the khola where they found a number 
of other letters etc. All these letters 
otc., were taken possession of by Faizul 
Hassan who said that be would take the 
necessary action in the matter. As no 
action was taken by Faizul Hassan for 
some months ah anonymous letter was 
sent to the Post Master General detail- 
ing the facts, an enquiry was held, with 
the result that Faizul Hassan was sent 
up for trial before > Magistraite. The 
Magistrate framed two alternative char- 
ges against Faizul Hassan. The first 
charge was under S. 52, Post Office Act, 
and related to the destruction, secretion 
or throwing away of postal articles 
whilst still in course of transmission by 
post. The alternative charge was under 
k 201, 1. P. 0. and was as follows: • • • 
I, Vidya Sagar, Magistrate First Class, 
with powers under S. 80, Criminal P. C., here- 
by charge you, Faizul Hassan, that you on or 
about the end of July 192B, while you were act- 
ing as Sub Postmast-: » Kbanna, knowing or 
having reason to believ that the offence under 
S, 52, Post Office Act, unishable with impri- 
sonment for seven year^ and with fine has been 
committed, did cause certain evidence of the 
said offence to disappear, to wit, to destroy, 
secrete or throw away undelivered letters 
and post cards in the course oE transmission by 
post, recovered from the khola near the Post 
Office, with the intention ef screening one Laj- 
pat Bai, the postman concerned from legal 
punishment, and thereby committed an offence 
punishable under 3. 201, 1. P. 0.” 

The Magistrate came to the conclusion 
that no offence under S. 52, Post Office 
Act, had been established but convicted 
Faizul Hassan on the second charge 
under S, 201, I. P. 0. Faizul Hasan 
thereupon preferred an appeal to the 
Sessions Jud^e before whom certain ob- 
jections were taken. The first of these 
was that the charge, as framed by the 
trial Magistrate, was defective and had 
prejudiced the appellant in his trial, and 
secondly, that the alternative charge 
wasnllegai and contravened the provi-. 
sions of S. 236, Criminal F. C. These^ 
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objections found fai^our with the learned 
Sessions Judge who thereupon accepted 
the appeal remanded the case for a re- 
trial. 

Against this order for a retrial the 
Crown has moved this Court under Ss. 
435 and 439, Criminal P. C., and it has 
been urged that th^ learned Seas. Judge 
was wrong in holding that the charge 
under S. 201, 1 P. C„ was defective and 
‘ further^that it had not been shown that 
the accused had in any shape or form 
been prejudiced or hampered in his de- 
fence by the phraseology of the charge. 

It seems to me that the learned Ses- 
sions Judge arrived at his conclusion 
owing to the fact that the provisions of 
S. 3, Post Office Act were not brought to 
his notice, with the result that the 
moaning of the expression ** in course of 
transmission by post ** was not fully 
appreciated, S. 3, runs as follows: 

“ For the purposes of this Act, a postal 
article shall bo -deomed to be in course of 
transmission by post from tho time of its being 
delivered to a post office to the timo of its being 
dj) live red to the addresses or of its being 
returned to tho sender or otherwise disposed of 
under Chap. 7 

In view of this definition it is per- 
fectly clear that the postal articles in 
question were “ in course of transmis- 
•sidiTKy post** when they were made 
■over to Faizul Hassan by Doctor Earn 
■Kishen and Master Piare Lai etc., and 
jtiiat, therefore, the mere fact that some 
jof the letters had been posted in 1927 at 
jtho time when Faizul Hassan was not 
Ithe Post Master of this Sub-Post Office 
jis immaterial 

I agree that the phraseology of the 
charge under S. 201, 1. P. 0, is not very 
liappy and the charge, as remodelled by 
the learned Sessions Judge, is more to the 
point. At the same time it seems to me 
that the charge, as framed by the Ma- 
gistrate, was in no shape or form mis- 
leading. Indeed. Mr. Din Muhammad, 
who appeared for the respondent, frank- 
ly and very properly admitted that his 
client was never under any misappre- 
hension so far as this charge is concern- 
ed and fully understood that the grava- 
men of the charge was that had sup- 
pressed or destroyed postal articles 
which were still in course of transmis- 
sion by post and which had been made 
over to him by Master Piare Lai., and 
that in suppressing or destroying thes^ 
articles he was suppressing or destroy- 


ing the evidence of an offencs under 
S. 52, Post Office Act , committed by a^ 
person other than himself. In face of 
this definite and frank admission it is- 
exceedingly difficult to see how the 
phraseology of the charge can be held to 
have in any way prejudiced or hamper- 
ed Faizul Hasan in his defence on this 
charge. 

In fact Mr. Din Muhammad practi- 
cally asked that this petition should be 
accepted, and that the learned Sessions 
Judge be directed to dispose of the ap- 
peal on^the merits. 

Nothing was urged by Mr. Din Mu- 
hammad ill support of the second objec- 
tion relating to S. 236, Criminal P, C. 
It is, therefore, only necessary for me 
to say that, in my judgment, tho fram-j 
ing of the charges in the alternative did| 
not contravene that section, 

I, therefore, accept this petition and, 
setting aside the order of the learned 
Sessions Judge directing a retrial re- 
turn the appeatl for disposal in accord- 
ance with law. 

B.M./B.K. Petition allowed, 

1£I30 Cr. Cases 565 

(Allahabad) 

' Dalal, J. 

Emperor 

V. 

Jiwan Singh and others — Opposite 
Parties. 

Criminal Revn. No. 729 of 1929, De- 
cided on 17th January 1930, from an 
order of Sess. Judge, Moradabad, D/-I6fch 
August 1929. 

(a) Criminal P, C., S. 107 — Scope— It is> 
not necessary to proye an overt act towards 
breach of peace. 

Section 107 is one appearing in a chapter 
devoted in tho Criminal Procedure Code to the 
object of preventing a breach of the peace, and 
to prove the existence of circumstances which 
may lead a reasonable man to apprehend a 
breach of t^e peaoe. It need not always be 
necessary to prove also an overt act towards 
a breach of the peace on behalf of any of the 
accused, [P 566 C 1,^2] 

(b) Criminal P. C,, S. 107 — Subsequent 
breach of peace is best evidence. 

In a criminal case, if the accused persons, 
seeing proceedings under S. 107 against them- 
pending, attempt to commit a breaoh of the 
peace, such evidence would be tho best evidence 
to prove their intention to commit a breach* 
of the peace. [P 566 G 2] 

(c) Criminal P. C., S. 107— Only persone- 
definitely contemplating breach should be 
bound. » 

Court should not treat the case of all the op- 
posite partiei in a lump but should find out» 
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the pereons who could definilidly ba said to 
IxAve coutemplabed a breach of the peace. 

[P 566 0 1] 

S. Mohammad Husain — for the Crown, 

Vishva Mittra^ for Opposite Parties. 

Judgment.— I feel considerable diffi- 
culty in deciding this matter because 
both the subordinate Courts have gone 
wrong in certain particulars. They have 
.differed in opinion. The trial Magis- 
trate was of opinion that the opposite 
party should be bound over, while the 
appellate Court discharged the order of 
jthe Magistrate. The Magistrate has 
imade the mistake so often commented 
upon by this Court of treating all the ac- 
cused in a lump without dlscriminatfon 
land without an attempt to discover which 
|o£ them was likely to commit a breach of 
the peace. After reading the evidence 
I have not the slightest doubt that Sira- 
juddin is in some danger of being sub- 
mitted to physical force by some of the 
Jats of his village. The difficulty exists 
in the confusion caused by the trial 
' Court treating all the accused persona 
as if they formed one single individual. 
‘The appellate Court has gone wrong in 
his opinion that to bind over persons it 
is not sufficient to prove a danger of the 
breach of the peace but further it must 
be proved that the accused were guilty 
of some overt act towards a broach of 
the peace. There is no such necessity, 
and 1 etnphatically disagree with any 
such opinion expressed by any High 
Court. The ruling referred to by the 
Sessions Court, Mathura Sahu v. Empe- 
ror (l) is not available in this Court. 

> Counsel for the opposite side has refer- 
red me to a Lahore ruling, Joti Sarup 
y, fj^nperor, A. I, B, 1926 Lah, 689 in 
which such an opinion may be said tc 
have been expressed by a Sessions Judge. 

' There is no opinion of the High Court. 

' The Sessions Judge’s opinion is merely 
' by the way as to the abseifce of any 
single overt act and no principle is laid 
down by the High Court, An overt act 
towards a breach of the peace would be 
a substantive offence to be dealt with 
under the Indian Penal Code. S. 107 is 
lone appearing in a chapter devoted in 
the Criminal Procedure Code to the ob- 
ject of preventing a breach of the peace, 
and to prove the existence of cirouin- 
jetanoes which may lead a reascmable 

(1) [1916] 14 A, L. J, 769=66 I, 0. 164 = 17 
Ox,L,J. ieift 
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man to apprehend a4)rdach of the peace'. 
It need not always be necessary to prove] 
also an overt act towards a breach of 
the peace on behalf of any of the accu- 
sed. The Ibrned Judge has further] 
expressed other opinions with which 1 
entirely disagree. He was of opinion 
that if the complainant was assaulted 
and beaten during the proceedings that 
would not be any evidence to bind over, 
the opposite party because such evidence 
as existed at the time of the institution 
of the proceedings could only bo used. 
This will be taking a very narrow view 
of criminal responsibility, and it is ob- 
vious that the lojbrned Sessions Judge s 
mind was dwelling on circumstances 
which would be considered in a civil 
suit where a 'cause of action that ac- 
crued subsequent to the filing of the 
suit would not be noticed by a civil 
Court. 

In a criminal case, if* the ac- 
cused persons, seeing proceedings undei 
S. 107, Criminal P. C., against them 
pending, attempted to commit a breach 
of the peace such evidence would be thef 
best evidence to prove their intention to> 
commit a breach of the peace. 1 am 
thus in disagreement with the general 
view taken by both the subordinate 
Courts, and I have got to arrive at a 
decision indopondontly on the evidence 
on the record. That evidence has satis- 
fied me that though the mosque was 
built a long time ago there is friction 
at present between the complainant and 
the Jats over the taking out of some 
Hindu procession. Bightly or wrongly 
the complainant as Imam of the mosque 
objects to the procession, while the Jats 
appear to be keen on taking one out. 
There is an existing source of dispute. 
This was further proved by a dead pig, 
an animal suffering under particular 
contempt of the Mahomedans, being left 
in. the mosque. There is certainly a 
danger of the breach of the peace, and 
that' danger exists in reference to the 
complainant and is likely to proceed 
from the Jabs of the village. My diffi- 
culty, however, is to discover the^ per- 
sons amdng the accused who are likely 
to commit such a breach. ^ As I have 
already pointed out, the trial Court has 
treated the cases of all the opposite 
parties in a lump. The complainant has 
^mentioned different persons at different 
iimee as bearing a* grudge against him. 


Emtbror V. JivAR Singh (Dalai, J.) 
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*So far as I can mak^ oufe the only per« menl; goes to the very root of the matter 


‘Sons who are definitely mentioned out 
of the accused are Jaggu, Sheonath and 
Indar about whom be made a report to 
'the police on 16th February 1926, 
'(Ex. A-2). No doubt the report was made 
a long time ago, but the same dispute is 
•still simmering. They are the only per- 
sons out of the aocused about whom it 
•could be definitely said that they are 
among those Jats who contemplate a 
breach of the peace. I cancel the order 
•of the Sessions Judge with regard to 
Jaggu, Sheonath and Indar and restore 
the order of the Magistrate with regard 
•to them. The bonds and sureties given 
by them shall again become operative. 
As to the rest, I do not find definite in- 
dividual evidence against them and I 
dismiss the application for revision as 
rregards them. 

y.bJu.Kx Application dismissed. 

1930 Cr. Cases 567 

(Calcutta) 

Mukerji, J. 

Ah Yung and others — Accused— Peti- 
tioners. 

’ V, 

Opposite Party. 

Criminal Rovn. No. 80 of 1929, Deci- 
ded on 21th April 1929, from order of 
Addl. Prosy. Magistrate, Calcutta, D/- 
8th January 1929. 

* Calcutta Police Act. (4 B. C. ojf 1866) 
Ss. 45, 46 and 47 — Presumption is inappli- 
'Cable where search in consequence of 
which find takes place is of place other 
(than that ordered to be searched. 

Under S. 47, PolicQ Act, if gaming instru- 
meats are found in a house, the presumption 
is that it is a common gamiug house, provided 
the finding of the instrument is in oonformity 
with S. 46. The search in consequence of 
which the find takes plaoe must, therefore, be 
•of a plaoe of which a search warrant is issued 
and no such presumption can be drawn from 
•seatoh resulting in dud of a place which is not 
•ordered to'ba searched. [P 567 G 2] 

Probodh Chander Chatterjee and Eire- 
swar Ghatterji — for Petitioners. 

Mrityunjoy Chatterii^tov the Grown. 

Judgment.— Of the several grounds 
upon which the conviction of the peti- 
tioners which is under S. 45, Calcutta 
Police, Act, (4 B. C, of 1866) in this case 
has been assailed, none is of any sub- 
etanoe except one which in my judg- 


and is positively fatal. 

The learned Magistrate in dealing 
with the question which is the primary 
question in the case, namely, whether 
the place can be called a common gam- 
ing house has observed : 

Section 47 of the Act lays down that if] 
gamiug instruments are found in a house, the| 
presumption is that it is a common gaming 
house.’* 

This proposition is entirely correct 
provide! the finding of the instruments 
is in conformity with the provisions of| 
S. 46, as*S, 47 itself provides for by the 
use of the words “ under the provisions, 
of ihe last preceding section.” To go| 
back to S. 46 for a second, the search asi 
a consequence of which the find takes' 
place must be of the place, etc,, in res- 
pect of which the search warrant was 
issued under that section. In the pre-i 
sent case, the search warrant was for 
premises No. 71/4 Bentinck Street and 
and the search was of premises No. 71/5 
Bentinck Street. This is not a techni- 
cal defect but a matter of substance, the 
law attaching serious consecjuences and 
importance to the discretion that a 
Magistrate or t^e Commissioner of 
Police exercises in the matter of issuing 
a search warrant under this section. 
The result is that what would hold good 
in respect of premises No. 71/4 cannot 
hold good as regards 71/5 unless of 
course the latter is included in the 
former' of which, however, there is no 
evidence. 

Apart from the presumption under 
S. 47 upon which the learned Magistrate 
has relied, the evidence aliundi does not 
satisfy the requirements of the defini- 
tion of a common gaming house as given 
in S. 3 of the Act. 

The result is that the convictions of 
the petitioners must fail. The rule is 
made absolute. The petitioner’s convic- 
tions and sentences are set aside. The 
fines, if paid should be refunded. 

b.m./r.k. Buie made absolute. 
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Lori Ohand y, Niboda 

1930 Cr. Cases 568 

(Calcutta) 

Eankin a J., AND Patterson. J. 

Lori Ghand Saha^ Accused — Peti- 
tioner, 

V. 

Niroda Sundari Saha — Complainant- 
Opposite Party. 

Criminal Revn. No. 577 of 1929, Deci- 
ded on 9th August 1929. from an order 
of Sess. Judge, Tipperah, D/- 16th March 
1929. 

Criminal P. C., S. 494— Where accufed 
is discharged on withdrawal of prrsecution 
fresh complaint can be entertained. 

Proaocution against an accused under S. 369, 
I. P, 0. was withdrawn with the leave '‘of 
the Court and an order under S. 494, Cri- 
minal P, C., was passed, the accused being dis- 
charged. SubscquGutl}' a fresh complaint was 
made to the Magistrate. 

Held: that the order of discharge could not 
prevent a fresh complaint being entertained 
and inquired into. [P 66S C 2] 

K. N. Ghoudhvryy Oopal Ghamlra Das 
and Bishwanath for Petitioner. 

N. N. Sircar and D, N, Bhattacharjee 
— for the Crown, 

Rankin. C. J. — In this case the peti- 
tioner was accused of an offence against 
a woman under S. 354‘P. C. After cer- 
tain negotiations to which I shall refer 
in a moment the case was withdrawn 
with the leave of the Court. The letter 
purporting to compromise the case runs 
thus; 

••“I have the honor to withdraw from prosecu- 
tion the marginally noted casa with the permis- 
sion of the Superintendent of v Police and pray 
that the case may accordingly be withdrawn.” 

Thereupon an order was passed by 
the Sub-divisional Officer of Brahmanba- 
ria under 8. 494^ Criminal P.C, Then the 
accused man the present petitioner came 
before the Sub-Divisional Officer again 
as prosecutor in a case upon the narra- 
tive that he had paid Bs, 1000/- to a re- 
lative of the person who had been the 
prosecutor in the previous case, that he 
had paid this sum to that relative in 
.order that it might be given to the Dis- 
trict Superintendent of Police so that the 
District Superintendent of Police might 
give this, sum to some charity, that 
the relative after he bad taken the 
money from the present petitioner did 
not give it to the District Superintendent 
of Police and the petitioner was able to 
get only baff of the money back out of 
the hands of this relative of the man 
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who had prosecute(| him on the previouET^ 
occasion. That being his own story the 
Sub-Divisional Officer began to think 
that the order under S. 494 was an at- 
tempt to compound an offence which 
was not really compoundable and so he< 
acted upon this information and there- 
fore set aside the order of discharge. 
So far as the merits " of the proceedings 
go I think it is a reasonable thing to do 
if done in a proper way- 

Then the matter was taken' by the- 
applicant to the Sessions Judge who was 
very much worried as to the proper way 
to go about the matter and finally he* 
thought that the best thing to do was 
to set aside the order of discharge, be- 
cause the Sub-Divisional Officer had not 
as much power to do that as the Judgo 
had. He says that the best course for 
the Sub-Divivisional Officer was to get 
a comlpaint direct from the woman con- 
cerned in the previous charge and to 
proceed to try that case out upon a fresh, 
complaint. This the Sub-divisional Offi- 
cer has done and the complaint of the 
woman against the present applicant is 
now in the course of trial. 

It is contended before us that strictly 
speaking the proper procedure to get 
rid of this order of discharge would bo 
by an order of the Sessions Judge to sS^ve 
a notice upon the applicant calling upon 
him to show cause why the complaint 
in the previous case should not be fur- 
ther enquired into. On the other hand 
it is pointed out by the learned Advocatei 
General that whether this order of dis-' 
charge stands or does not stand it is of 
no importance because it cannot in any! 
way prevent the woman’s complainti 
being enquired into. I entirely agree in: 
the view taken by the learned Advocate; 
General. In no circumstances can any 
order that is made on this application 
affect the validity of the woman’s com- 
plaint or of the proceeding which the 
Sub-Divisional Officer has taken in the 
ordinary course to try out that com- 
plaint. So far as the present ' question 
is concerned it is entirely unnecessary 
for us to wrestle with any such diffi- 
culty. . , 

This rlue is therefore discharged# 

Patterson, J.— 1 agree. 

B,M./b.K. . BuU discharged^ 
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^ 1930 Cf. Cases 569 

(Oitdh) 

PaLLAN, J. 

Wali Mohammad — Appellant. 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 59 of 1930, De- 
cided on 27bh February 1930, from order 
of First Addl. Bess. Judge, Lucknow, 

D/- 12th January 1930. 

(a) Criminal Trial — Evidence — Firtt 
informafion report by itielf is not convin- 
cing. 

By itsolf a ftrst information report oan hard- 
ly be regarded as evidence of a oonvinoing 
nature. [P 569 0 2] 

(b) Evidence Act, S. 32— Deceased dying 
of independent malady after assault and 
hurt — Dying statement as to cause of death 
is not admissible in evidence against assaul- 
ter in trial under S. 324, I. P. C. 

Where a parson dies in a hospital after being 
assaulted and hurt, not of the injures but of a 
malady independent of such injuries, such dor 
example as pneumonia, the dying statement of 
such person is n^t admissible in evidence in a 
trial of his assaulters under S. 324. [P 569 G 2T 

Matitiddin ‘-‘for Appellant. 

H. E. Ohose — for the Crown. 

Judgment.— This is an appeal from 
the judgment of the First Additional 
Sessions Judge of Lucknow at Bara 
Bank! preferred by one Wali Mahom- 
me^ who has been convicted of an 
offence under S. 325, L P. C., along with 
two other persons who have not ap- 
pealed. There is no dispute now as to 
the facts of the case. Nanhey, who wasa 
Fakir by caste and who was a relation 
of the two accused Ittada Baksh and 
Farzand, had abducted the wife of the 
latter. Farzand was forced to take pro- 
ceedings to get his wife back, and 
having done so he enticed Nanhey into 
his house and gave him a severe beating. 
Apart from numerous bruises Nanhey 
sabstained a compound fracture of the 
right leg. The nature of the injuries 
shows tht^at they were not intended to 
cause de&th and it is the finding of the 
learned Judge that ' they did not cause 
death. Nanhey was taken to the police 
station where be made a report on the 
morning of 8th September in which be 
named Khader Bakhsh, Farzand and 
Wali Mohammad as his assailants to- 
gether with another person whose name 
he did not know. He was removed to 
hospital, where he became seriously ill. 
On 15th September his dying statement 
was taken. In that statement he re«> 
peated the first information report but 
1980 Cr. 0. 72 


added that there were fifty or sixty 
persons concerned in the assault. As 
his condition became critical be was 
removed to King George’s Medical Hos- 
pital, Lucknow, where be died of pneu- 
monia on 3rd October 1929. The Judge 
accepts the statement of Dr. Modi, who 
conducted the post-mortem examination, 
that the cause of death was pneumonia 
and that there was no reason to con- 
nect the onset of pneumonia with the 
injuries inflicted. The Judge agreeing 
with the assessors found all the three 
accused* guilty of an offence under S. 
325 and it is for me to consider only 
whether the evidence was sufficient to 
justify the conviction in the case of 
Wali Mohammad. No doubt the appel- 
lant is mentioned in the first informa- 
tion report and in the so-called dying 
declaration. The first information re- 
port in itself. can hardly be regarded as 
evidence of a convincing nature, and the 
dying declaration is open to a legal 
objection that it is not strictly speak- 
ing admissible under the Evidence Act. 

In order to be admitted under S. 32, 
para. 1, Evidence Act, it should be made 
by a person as to the cause of bis death, 
or as to any of the circumstances of the 
transaction which resulted in bis death, 
in oases in which the cause of that per- 
son’s death comes into question. Now 
the cause of death came into question! 
although it has been found that tho 
injui'ies were not the cause ; but once 
it has been held that the cause was^ 
pneumonia it cannot properly be held! 
that the statement made by the de-J 
ceased showing that he had been' 
severely beaten is a statement made as| 
to the cause of his death. Thus 1 am 
doubtful whether the learned Judge wasj 
right in laying stress on the statement 
as against the three accused. The Judge 
has said that the evidence of the twoj 
eye witnesses Bashir and Futtu fully 
corroborates the information report and 
the dying declaration. Bashir was not • 
an eye witness. He came up after the 
assault had been committed and it is 
not stated that he saw Wali Moham- 
mad although he knows him. Futtu 
made conflicting statements as to what 
he saw so much so that in my opinion ' 
his evidence is of little or no Value. At 
least be only stated that be recdgpized 
Wali Mqbammad by his voice snd he 
never committed himself to saying^^M 
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Wali Mt)hammad took any part in the 
assault. Thus the so-called corrobora- 
tion of the first information report and 
the dying declaration is of little value. 
Further the Judge has observed that the 
accused themselves alleged that the 
deceased came to their house in order 
to commit theft but Wali Mohammad 
made no such statement and he does not 
live in a house near that of his co- 
accused. The connexion of Wali 
Mohammad in the affair said to have 
been a liaison between him and the 
widowed daughter of Khuda BalCsh and 
sister of Farzand. The Judge appears 
to have some misgivings in convicting 
him as he fails to see why a person be- 
having in the manner that Wali Moham- 
mad behaved should join in in assault 
on another person for an immoral con- 
nexion with a woman in the same 
family. In my opinion, however, the 
question of motive is immaterial ; pos- 
sibly it was sufficient to induce Wali 
Mahommed to join in the affair but 1 am 
not satisfied that the evidence justifies 
the conviction. The learned Judge in 
my opinion lays too much stress both on 
the dying declaration and on the evi- 
dence of the two witnesses Bashir and 
Puttu whom he describes as eyewitnes- 
ses. Futtu it may be observed has been 
engaged in litigation with Wali Moham- 
mad and this may have b^en one of the 
reasons why the man was named. 1 
give the appellant the benetit of the 
doubt and allow the appeal, set aside 
his conviction and sentence and order 
that he beset at liberty. 

V.B./R.K, Conviction set aside. 


1930 Cr. Cases 570 
(Oudh) 

Pull AN, J, 

Emperor 

V. 

Madho and others — Accused. 

Oriminal Bef. No, 6 of 1930, Decided 
on 27th February 1930, made by Addl, 

Sess. Judge, Qonda. . . 

(a) Cattle Treapasc Act (1 of 1871), St. 11 
and 24 repd with Railways Act S. 125 (4) — 
Cattle patting over regular track at place 
where there it, no' fencing to railway iine^ 
Unlett there it damage conrictioli under 
S* 24 cannot be tuttained. 

In order that an oflenoe may be establlehed 
under 8. 24, Oattla Trespass Act, the seisure of 
the cattle miist be legal and consequeutly 
driving heade of cattle across the rail, way Una 
«a a place where there ie no fiance and where 
there is a regular track does not constitute any 
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ofitenoe under S. 24 in the absenoe of any 
damage to the line : 43 I. C, 445 ; 1 P. L. T. 
176 and C. TT. N. 387. Bel on. [P 570 C 2] 

(b) Cattle Tretpatt Act (1 of 1871)— Con- 
viction not justified under law and fine 
arbitrary ** Conviction can be set aside — 
Criminal P. C , S. 439. 

Where a conviction was not justified under 
the Cattle Trespass Act .and especially where 
the fine was arbitrary, High Court interfered 
and set aside the conviction. [P 571 C 2] 

H. R. Ohqsh — for the Crown. 

Bhagwati Nath Srivastava^tox Ac- 
cused, 

Judgment. — Four persons have been 
convicted of an offence under S. 24, 
Cattle Trespass Act (Act 1 of 1871) and 
S. 125, Cl. (2), Bailways Act in a sum- 
mary trial and fined Bs. 100 each under 
the former section and Bs. 20 each 
under the latter. The case has been 
referred to this Court by the learned 
Additional Sessions Judge of Bahraich 
on the ground that the conviction under 
S. 24, Cattle Trespass Act is illegal, but 
the learned Judge is of opinion that the 
conviction and sentence under S. 125 (2) 
Bailways Act can be maintained. I am 
nob concerned with any injuries that 
may have been inflicted in this case on 
the person of any railway servant as no 
charge was framed under any sections 
except those to which I have refeiTbd, 
and I have merely to consider whether 
the evidence in this case justifies a find- 
ing that these persons were guilty either 
of an offence under S. 24, Cattle Trespass 
Act, or of an offence under S, 125 (2), 
Bailways Act. The four persons were 
driving ten head of cattle across the 
railway lino at a place where there was 
no fence and where, according to the 
Magistrate, there was a regular track. 
They were stopped by a railway em- 
ployed who tried to seize the animals 
with a view to taking them to the pound, 
and they forcibly opposed the seizure. 
In order that an offence may^^be esta- 
blished under S. 24, Cattle Trespass Act, 
the seizure of the cattle must have been 
legal, that is to say, the animals must 
have been liable to seizure under S. 11 
of the same Act. S. 11 authorises persons 
in charge«of public roads, which under 
the provisions of S. 125 (4), Bailways 
Act, includes railways, to seize any cattle 
doi^ig damage or straViRS* Cattle which 
have been driven across a railway line 
ibeir owner cannot be said to have 
strayed and damage mast be proved* In 
this case it was not even alleged that 
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the cattle were doing any damage, and 
it is not easy to say what damagea could 
have been caused by them while they 
were merely being driven over the line. 
The Magistrate jn bis explanation says 
that when he inspected the locality on 
24th September 1929, that is to say eight 
weeks after the alleged offence, he found 
that some ballast kankar had been scat- 
tered, an earthen embankment had been 
fissured and worn out and some grass 
nibbled ; but he does not profess to 
believe that this damage was caused 
only by the cattle in the present case, 
and such a view would be untenable in 
face of his own judgmnnty where he says 
that a regular track had been worn across 
jthe land at this place. 1 must therefore 
jfihd that the cattle caused no damage 
land this being so they were not in my 
jopinion liable to seizure. Whether the 
railway employees could or could not 
order the* owners of the cattle to remove 
them and refuse them a right of passage 
need not be considered. S. 24 refers 
only to those who forcibly oppose the 
seizure of oajitle liable to l)e seized. In 
my opinion the cattle were not liable to 
be seized and no penalty can be imposed 
under the Cattle Trespass Act upon the 
o^ors for forcibly opposing the seizure. 
1 have already stated that no charge was 
preferred against them under the Indian 
Penal Code for causing hurt or assault 
and I find therefore that the reference as 
to the conviction and sente ice undei^ 
S. 24, Cattle Trespass Act should be ac- 
cepted. I am not referred to any ruling 
of this Court on this point but there are 
two rulings ot the Patna High Court 
reported in Criminal Law Journal 
Reports both of which insist on the fact 
that damage must be proved before a 
conviction under S. 24, Cattle Trespass 
Act can be sustained : see Sukh nandan 
Bai v: Emperor (l) and Dassi Quala v. 
Sardar Mahton (2). The same view was 
held by the Calcutta High Court in 
Manik Chandra Boy v. Ismail Kalu (3). 

1 would, however, go further than the 
learned Judge and find that the convic- 
tion under S. 125 (2), Railways Act is 
also unsustainable. That section applies 
if cattle were wilfully driven on any 
r ailway otherwise than f or the purpose 
"(1) fm9] 19 Or. h J. 157=48 I, C. 445. 

(9) fl9»] 1 P. L. T. 176=57 I. C. 464=21 
0v« If. j. 640. « 

(8) tl9X93 63 0. W. N. 387=50 I. 0. 1006=20 
J.898. 


of lawfully crossing the railway. In 
order that these persons should be con- 
victed under that section it must be 
proved that their purpose was not lawful. 
Now there is no provision in the Rail- 
ways Act by which the public is forbid- 
den to cross railway lines or drive 
animals across them at places other than 
level crossings, and if the railway erects 
no fence the public will continue to cross 
the line and drive their animals across 
it until they are stopped. I find no 
section in the Act under which the 
public* can be stopped. It is not obli- 
gatory on railway companies to provide 
fences unless they are directed^to do so 
by the Governor General in Council : 
but where they do not choose to erect 
fences they cannot in my opinion prevent 
persons crossing the railway line at 
will. They have their remedy where 
the cattle are found to commit damage 
or to stray without owners on the rail- 
way ground but the mere crossing of the 
railway is not unlawful. 'Thus on general 
grounds I am of opinion that the con- 
viction -under S. 125 (2) should be set 
aside. There is also a special ground for 
so doing. The section lays down that 
the fine may extend to Bs. 10 for each 
head of cattle to he recovered from the 
owner. There is no finding in this case 
as to the number of cattle owned by 
each of the accused. An arbitrary fine 
of Rs. 20 each should not have been in-i 
dieted. It is true that this may be con- 
sidered to be a more or less trivial pointj 
but it is an additional reason for inter- 
fering, in a case where the conviction is 
not justified by the law. under which the 
Magistrate purported to act. I, there- 
fore, accept this reference as to the con- 
viction under S, 21, Cattle Trespass Act 
and I also accept the request made on 
behalf of the accused as to their convic- 
tion under S. 125 (2), Railways Act, and 
1 order that both the sentences and' 
convictions be quashed and the fine, if, 
paid, be refunded. 

V.B./r.k. Convietions quashed, 

1930 Cr. Cases 571 

(Oudh) 

Stuakt, C. J. 

Emperor 

V. 

Mohammad Hamf — Applicant, ** 
Criminal Ref. No. 2 of 1930, BeoidM 
to 11th February 1930, 
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Motor Vebiclet Act (8 of 1914), 16, 

Oudb Govornment Rules R. 79— '^License 
form F»»-'*Ply » means “ply** for hire. 

The word *‘ply** in the permit form F must 
be read to man “ply for hire". [P 672, 0 1] 

H. Z. Ohose — for fche Grown 

Asghar Hamn — for Accused. 

Order. — This is a reference by the 
Additional Sessions Judge of Lucknow 
sitting at Bara Banki in respect of a. 
conviction and sentence under S. 16, 
Motor Vehicles Act (Act 8 of 1914). 
Mohammad Ilanif is a licensed driver 
of a public motor vehicle which is licen- 
sed to ply between Lucknow and Bara 
Banki and Bara Banki and Haidergarh. 
On a certain date he drove this public 
vehicle on the road from Bara Banki to 
Fyzabad and he has been convicted 
under 8, 16 of the Act read with rule 
No. 79 of the rules for having contra- 
vened the condition of his license in 
plying on a route in respect of which he 
held no permit. On the facts it is clear 
that at the time Mohammad Hanif wa^ 
not driving the vehicle for hire. He 
was using the vehicle for the purpose of 
transporting himself, his brother and 
his cleaner from Bara Banki to Fyzabad. 
He was proceeding to Fyzabad as he had 
private business there. The license 
Form F states the route on which the 
vehicle is permitted to ply, and the learn- 
ed Magistrate considered that by proce- 
eding from Bara Banki to Fyzabad he was 
plying. Now it is to be noted that the 
word *ply' standing alone, though used 
in the license, is not used in the defini- 
tion. In the definition Buie 3 No. (g) a 
'public motor vehicle* is stated to mean 
a vehicle which is let for hire or which 
istands or “plies for hire*’ in any public 
'place. I agree with the learned Sessions 
Judge that the word 'ply* in the permit 
Form F must be read to mean "ply for 
hire*'. In this connexion it appears to 
me impossible to hold that it can have 
any other meaning. To take the other 
view would involve extraordinary con- 
sequences. If a permit was granted to 
ply between Lucknow and Bara Banki 
to a public motor vehicle and that public 
motor vehicle was garaged outside 
Lucknow on the Oawnpore road the 
holder of the permit would, if this -view 
were taken, be liable to a criminal pro- 
secution on every occasion that he drove 
vehicle empty to the garage or drove it 
back empty to the place in which be 
commenced bis buainesa. The learned 


Sessions Judge has taken a correct view 
of thesmatter and in these circumstances 
the conviction cannot stand. I set 
aside the conviction and sentence of 
fine and direct the fine, if paid, to be re- 
funded. The order suspending the 
license will be annulled. 

V.B./b.K. Conviction set aside. 


1930 Cr. Cases 572 * 

(Oudh) 

Nanavutty, j. 

Iqbal Humin and others — Accused — 
Appellants. 

V. 

Emperor — Complainant — Opposite 
Party. 

Criminal Appeal No. 24 of 1930, De- 
cided on 24th February 1930, from order 
Sess. Judge, Sitapur, D/- 17th January 
1930. 

(a) Penal Code, S. 304 — Death due (o peri- 
tonitis from rupture which could not be 
connected with injuries — Offence under 
S. 304 cannot be sustained. 

If a vbtim of an aBsanlt dies of perifconitis 
due to a rupture which could UQt be connected 
with the injuries received in the assault, there 
is no case of culpable homicide not amounting 
to murder. [P 673, C 2] 

(b) Penal Code, S. 97 — Right of private 
defence is not available to parties d^r- 
mined to fight. 

According to the Penal Code no right of pri- 
vate defence arises in circnmstances such as 
those when both parties arm themselves for a 
fight to enforce tboir right or supposed right 
and deliberately engage in very large numbers 
in a pitched battb killing one man and wound- 
ing others: 35 Cal. 36R, Foil ; 40 Eom. 105; 20 
All. 459; AJ.R. 1925 Oadh 438, Re},\ 10 0. C. 
196; A.I.R. 1923 AIL 194; 17 O. C. 21: A. J. R. 
1923 Ondh 167 and A.I.R, 1925 Oudh 425, T>ist. 

[P 675. C X] 

Matinuddin, J. Jackson and Fateh 
Shah — for Appellants. 

H. K, Ghosh — for the Crown. 

Judgment. — In this case Iqbal 
Husain and 12 others have appealed 
against the judgment of the learned 
Sessions Judge of Sitapur convicting 
them of offences under 8. 304, 1. P. C., 
and 8. 147, 1. P. C., and sentencing them 
to various terms of imprisonment. I 
have heard the learned counsel for the 
appellants as also the learned Govern- 
ment Pleader and have carefully per- 
used the evidence on the record. It is 
common ground that a riot did take 
filace in village Dubsena, Thana Mabmu- 
dabad. District Sitapur. Iqbal Husain, 
Hamid Husain, Fida Husain and Bad- 
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shah Husain, all four brothers, at one 
time owned the entire village of Dubsena. 
Fida Husain died and his share devolved 
upon his son Tahawar Husain, About 
ten years ago Tahawar Husain mort- 
.gaged with possession his patti to Bad- 
*shah Husain, and recently he sold his 
equity of redemption to Iqbal Husain 
-and Hamid Husain who have recovered 
possession of the mortgaged share of 
'Tahavfar Husain by redeeming the mort- 
gage from Badshah Husain, This re- 
•demption of the mortgage created bad 
blood between Iqbal Husain and Hamid 
Husain on the one hand and Badshah 
.Husain on the other. 

A small portion of the mortgaged 
patti consisting of 16 bighas seven 
'biswas, however, was not redeemed 
by Iqbal Husain and Hamid Husain, 
-and is still in the possession of 
Badshah Husain, and Durjan Pasi is*a 
tenant of a plot in that portion of the 
.patti which is still in the possession of 
Badshah Husain. The fight between 
the two factions took place over the col- 
dection of rent from this Durjan Pasi. 
It is common ground between the par- 
ties that Durjan Pasi wanted to pay his 
rent in kind. Upon the evidence on the 
fr^ord I am more inclined to believe the 
^version of the appellants that Paras 
Bam, Sumer, Mahesh and Gobinde went 
with Bam Charan and Bhup Singh, ten- 
ants of Badshah Husain, to collect Dur- 
jan^s rice in payment of the rent due 
from him. Durjan began to weigh out 
the rice, and the rice which was weighed 
was put into baskets and Bhup Singh 
^and Bam Oharan were going to take it 
.away when Mumtaz Husain, Ali Husain, 
Phullar and Ghulam Ali came up on be- 
half of Iqbal Husain and Mumtaz Husain 
the son of Hamid Husain. An alterca- 
tion ensued, the party of Badshah 
Husain insisting upon Bhup Singh and 
jBam Gharan taking away the rice and 
Mumtaz Husain, Ali Husain and others 
wishing to prevent them. While this 
altercation was going on, the partisans 
•of both sides rushed up to Durjan’s house 
and then Mumtaz knocked Jike baskets 
of rice from the heads of Bhup Singh 
.and Bam Gharan, and Ali Husain struck 
Paras Bam with a lathi, and then the 
fight became general* Qobinde fied from 
iDurjan’s house to the house of Ghbedi 
Tasi. Ghhedi Pasi as P. W. 9 deposes 
ithat after a while when the fight ceased 


Sardar told the men of Mumtaz Husain 
that Gobinde had taken refuge in his 
(Ghhedi 's) bouse. Iqbal Husain, Ali 
Husain, Mumtaz Husain, Ghasite and 
Sardar then ran to Ghbedi's house and 
dragged Gobinde out of the house and 
began to beat him with lathis and prac- 
tically left him for dead at Ghhedi’s 
house, and then when most of the men 
of Badshah Husain had been severely 
beaten the party of Ali Husain and 
Mumtaz left the place. Sarju Ghaukidar 
went and made a report at the thana 
and Mumtaz Husain also made a report 
at the thana which is Ex. 6. The police 
investigated the offence aud prosecuted 
both sides for riot and, as Gobinde died 
two days after the beating he had re- 
ceived, they prosecuted Mumtaz Husain 
and the men of his party on a ohrrge 
under S. 302, I. P. G., but the learned 
Sessions Judge has convicted them only 
of the minor offence under S. 30i, 
I. P. C„ as also of the offence under 
S, 147, 1. P. C. 

The first point for determination in 
this appeal is whether the. medical evi- 
dence justifies the conviction of the ap- 
pellants of the offence of culpable homi- 
cide not amounting to murder under 
S. 304, I. P. C. The Civil Surgeon of 
Sitapur was of opinion that the cause 
of Gobinde's death was peritonitis. At 
the time of the post-mortem examina-| 
tion he found the peritoneum congested! 
and fla'ies of pus present. He also found 
that the skull of the deceased was frac- 
tured. He deposed that the peritonitis 
from which Gobinde died was caused by 
a circular rupture half an inch in dia- 
meter in the ilium through which thei 
contents had escaped. This rupture in! 
bis opinion must have bean caused byj 
violence but ho could not connect the! 
rupture with any one of the injuries of 
which he found marks on the body. 
Thus it is clear from the medical evi- 
dence that no case of culpable homicidej 
not amounting to murder has been made 
out against anybody and in this state 
of the medical evidence it would not be 
safe to hold all the 13 appellants guilty 
of constructive culpable hpmicide by 
reason of the provisions of S. 149 read 
along with S. 304, 1, P, G. In my opin- 
ion upon the evidence on the record thej 
appellants cannot be legally convicted 
of culpable homicide not amounting to' 
murder. They are, however, clearly 
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guilty of the offence of grievous hurt 
under S. 325, 1. P. C., read with S. 149, 
I. P. C., as Gobinde’t skull was fractured 
and grievous hurt was also inflicted upon 
Mahesh, according to the evidence of 
the Civil Surgeon of Sitapur (Ex. 2). 
For the reasons given above, I acquit 
all 13 appellants of an offence under 
S. 304, 1. P. 0., read with S* 149, T.P.O., 
but in its stead convict them all of an 
offence under S, 325/149, 1. P, C, 

I now turn to discuss the plea of the 
right of private defence of person and 
proj>erty raised on behalf of the appel- 
lants by their learned counsel Mr. Joljn 
Jackson. It was strenuously argued on 
behalf of the appellants that the defence 
version of the occurrence, as set forth 
bv Panchu Chamar and Bam Charan 
Cl)amar, should have been accepted by 
the learned Sessions Judge and that, if 
this version of the occurrence bo accep- 
ted, then the accused were clearly en- 
titled to the right of private defence of 
person and property given in Ss. 100 and 
103, 1. P. C. In support of his conten- 
tion, the learned counsel for the appel- 
lants relied upon the ruling of the late 
Court of the Judicial Commissioner of 
Onclh reported in Baij Nath v. Em- 
peror (1) He also cited another ruling 
reported in Indarjit v. Emperor (2), 
Upon the strength of the rulings quoted 
above it was contended that the appel- 
lants were merely acting in maintenance 
of an existing peaceful possession and 
that they were not enforcing any right 
or supposed right and that they were 
merely maintaining a possession already 
lawfully achieved. Beliance was also 
placed upon another ruling of the late 
Court of the Oudh Judicial Commis- 
sioner reported in Sarabhawan Singh v. 
Emperor (3). A judgment of a single 
Judge of the Allahabad High Court re- 
ported in Emperor y. Hira (4) was also 
quoted by the learned counsel for the 
appellants in support of his contention 
lhat the appellants were within their 
legal right in holding themselves in 
readiness to repel an attack on them 
and were protected by S. 97, 1.P.C. 
It was also.argued tipon the strength .of 
a ruling of the late Court of the Judicial 

i 1) A J.R. 1925 Oudh 425=:27 0.0. 293. 

(2) A.LB. 1923 Oudh 167. 

(3) [19U] 17 0.0. 2i=23 I.C, 181-1 O.L,J. 

527. 

(4) A.I.B. 1928 AIL 194=45 AIL 250. 


Commissioner of Oudflb reported in Hafiz 
Alt V. Emperor (5), that when a person 
was attacked while doing a lawful act 
he was entitled to stand his ground and! 
defend himself. I have carefully studied 
these rulings and ' it seems to the that 
the facts of the present case are different 
from the facts of the' cases cited by the 
learned counsel for the appellants and 
the ratio decidendi laid down in the rul- 
ings cited on behalf of the appelfant^ i& 
not applicable to the facts and circum- 
stances of the present case. I have 
already shown that in the present 
case there was a free flght between 
two factions in village Dubsena. 
There was no question of maintain- 
ing a possession lawfully achieved 
or that Badshah Husain’s party was the* 
aggressor and that the appellants acted 
in the exercise of the right of private* 
defence of person and property.^ At the 
commencement of the row the appellants 
may have had a reasonable case that 
they w^ere merely doing a lawful act in 
collecting the rice crop in lieu of the 
rent due to them from Durjan Pasi, but 
they had no right to pursue * the deceas- 
ed Gobinde to the house of Chhedi and to 
drag him out of that house and to beat 
him mercilessly and bo leave him Tor 
dead in front of Chhedi’s .house. 8. 99, 
I. P. C. clearly lays down that the right 
of private defence either of person or of 
property in no case extends to the in- 
flicting of more harm than it is neces- 
sary to inflict for the purpose of defenoe.^ 

In the present case the appellants 
deliberately out of malice and hatred 
for the opposite party far exceeded their 
right of defence if any. The collecting 
of the rice crop from the house of Durjan 
was merely the occasion or the pretext 
which the appellants availed of for 
feeding fat their ancient grudge against 
the opposite party. The quarrel began 
with a few men on both sides, but it 
rapidly became a serious riot with do- 
zens of men on both sides, and, in this* 
view of the occurrence, neither party to 
the riot can claim the right of private- 
defence. Jn Mulla V. Emperor (6) it 
was held by Daniels J. that where both 
parties came down armed with a full 
determination to settle their quarrel by 
force there could be no right of private- 
defenc e . Th e same view was maintain* 

(5) [i90^obXiS! ' ^ 

- (8) A. 1. E. 1925 Oadh. 48^39 a. 0. 92. 
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<ed by the Allabifbad High Court in 
Queen Empress t. Prag Djit (7) in which 
it was held that when a body of men 
were determined to vindicate their 
(rights or supposed rights by unlawful 
force and when they engaged in a hgbt 
with men who on the other hand were 
equally determined* to vindicate by un- 
lawful force their rights .or supposed 
rights, no question of self defence arose. 

The -Bombay High Court in a ruling 
reported in Emperor v. Beoliar Anop (H) 
has also laid down the same principle 
and held that the right of private de- 
fence cannot be successfully invoked by 
men who voluntarily and deliberately 
ODgage in hghting with their enemies 
for the sake of fighting, as opposed to 
the case where men are reluctantly 
forced to use violence in order to pro- 
tect themselves from violence offered to 
them. Their Lordships of the Bombay 
High Codrt in this ruling relied upon a 
judgment of the Calcutta High Court 
reported in Kabiruddin v. Emperor (9) 
in which Rampini, J. delivered himself of 
the following weighty pronouncement: 

*' I have no doubt that according to the 
Penal Code no right of private defence arises 
in circumstances such as those of the present 
[case when both p-^rbies arm themselves for a 
fight 'to enforce their right or supposed right 
and deliberately engaged in very Urge num- 
bers in a pitched battle killing one man and 
(wounding others. 

The extract quoted above from the 
judgment of the learned judge of the 
Calcutta High Court is fully applicable 
to the facts and circumstances of the 
present case. It is common ground that 
there was long-standing and.deep-rooted 
animosity between Badshah Husain and 
his men on the one hand and Iqbal 
Husain and Mumtaz Husain on the 
other, and the visit to Durjan Pasi’s 
house for the purpose of collecting rice 
merely furnished both sides with a 
pretext to give vent to their feelings of 
hatred for one another. As pertinently 
observed by the learned Sessions Judge: 

** We no longer live in the Nawabi days and 
.zamindars must be taught— in these days they 
frequently need teaehing— that disputes about 
land must bo settled by the Courts and not by 
he lathi. " 

I entirely concur in this observation 
of the learned Judge, 

(7) [1898] 30 All. 469?=(1898) A. W. N. 11. 

(8) [1916] 40 Bom, 105=31 I, 0. 872=17 
Born, L. E, 888. 

<9) [1908] 85 Oal. 863=7 0. U J. 359=19 
O.W.lif.884* 


I bold, therefore, for the reasons given 
above that the appellants cannot justify 
their commission of the riot and their 
infliction of grievous hurt on the oppo- 
site party by pleading the right of pri- 
vate defence of person and property 
I hold upon the evidence on the record 
that the appellants were members of an 
unlawful assembly within the meaning 
of 8. 141, 1. P. C. 

The learned counsel for the appel- 
lants also relied upon the evidence of 
of alibi furnished by Iqbal Husain. 
D. W.* 5, Hakim Niamat Rasul and 
D. W. 6, Syed Ainul Hasan are the two 
witnesses examined by Iqbal Husain in 
support of his alibi. Syed Ainul Hasan 
deposes that he cannot remember the 
date on which Iqbal Husain came to 
Bara Banki. He further states that he 
has not been asked to. produce the 
memorandum showing that Iqbal 
Husain rented a house from him in Bara 
Banki. His evidence is therefore on 
the face of it, worthless. Hakim 
Niamat Rasul admits in cross-examina- 
tion that he has no writing. to prove the 
fact that Iqbal Husain came to Bara 
Banki just about the time when this 
riot took place. This medical practi- 
tioner keeps no register of patients, he 
pays no income-tax and he keeps no 
account of his fees. His statement that 
Iqbal Husain left Bara Banki on 28tih 
September is, in my opinion, oot based 
upon any fact capable of proof indepen- 
dently of the mere statement of this 
witness, and even if that statement be 
believed it does not make the presence 
of Iqbal Husain on the scene of the 
occurrence, when the riot took place, a 
physical impossibility. In my opinion 
the learned Sessions Judge was perfect- 
ly right in disbelieving the evidence of 
alibi furnished by the appellant. 

The learned counsel for the appel- 
lants has not discussed before me the 
question of the guilt of each appellant 
in this case nor has he pointed to any 
evidence on the record in support of 
his allegation in his memorandum of 
appeal that the learned Sessions Judge 
has allowed himself to be influenced by 
extraneous ciroumstanoes and has 
adopted a most arbitrary criterion for 
convicting and acquitting the accused 
persons* So far as the question of the 
guilt of the 13 appellants before .me is 
concerned^ there is ample evidence on 


I 
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tihe record in proof of fehe fact that; thesr 
took part in the riot and, as grievions 
hurt was inflicted on the deceased 
Qobinde and on Mahesh, I think all 
these IS appellants can be rightly con- 
victed of an offence under S. 325 I. P. C- 
read with S. 149 I. F. C. and. S. 147 
I. P. 0. 

As regards the qaesbion of punish- 
ment it seems to me that Iqbal Husain, 
Mumtaz Husain, Tahawar Husain and 
Ali Husain are the ring-leaders and 
the other appellants are merely their 
servants and supporters. I ^main- 
tain the convictions and sentences 
passed upon each of the appellants 
for an offence under S. 147, I.\ P. C. 
I acquit all 13 appellants of an 
offence under 8. 304 read with S. 149 
I. P. 0., but convict them of an offence 
under S. 325 I. P. C. read with S. 149 
I. P. G. and sentence Iqbal Husain, 
Mumtaz Husain Tahawar Husain and 
Ali Husain to three years' rigorous, 
imprisonment each, and *the remaining 
appellants to two years' rigorous im- 
prisonment each. The sentences in 
each, case will run concurrently. 

To this extent this appeal is allowed. 
For the rest it stands dismissed. 

V.B./e.K. Sentences modified, 

1930 Cr. Cases 576 

(Madras) 

Jackson, J. 

{VontiKommii) Rami Reddy and others 
— Accused — Petitioners. 

V. 

Emperor 

Criminal Bevn. Case No. 688 of 1929, 
and Criminal Bevn. Petn. No. 624 of 
1929, Decided on 28th, November 1929, 
against judgment of Sess. Judge, Gud- 
dappab, in C. A. No. 19 of 1929. 

Criminal P. C., S. 235— Trial (or ^rioting 
with common object o( hurt — Charge of 
rioting found unsustainable— Further trial 
for hurt in absence of direct charge vitiates 
trial. 

A man cannot be oonviotad of hurt unless 
he is charged with hurt and henoe if from 
the charge as originally framed, accused are 
charged with rioting with the common object 
of causing hurt, and the Court finds the 
charge of riotng with the said common object 
unsustainable, on acquitting the accused of 
the said charge of sioting, the Court cannot, 
proceed to find them severally guilty of- 
grievous or sim^e hurt without framing a 
nireet charge/ The .omission to frame a dbtcct 


charge vitiates the trial : 27 Cal, 5^6 ; A. /, B, 
1925 Mad, 1 Bef., 47 Mad, 746, Dint, 

• [P 576 02] 

V, L, Ethiraj --tor Petitioners. 

Public Prosecutor^iot the Crown. 

Order . — The petitioners have been 
sentenced: petitioner 1 to six months 
rigorous imprisonment under S. 325 
I. P. G., and petitioners 2, 3 and 4 to 
four months' rigorous imprisonment 
under S. 324, 1. P. G. 

They were originally charged general- 
ly that some one or other of them 
caused the hurt, and all were guilty by 
reason of S. 149 I. P. C. from the fact 
that they were rioting and the hurt 
was likely to be committed in pro- 
secution of their common object. 

The appellate Court has found that 
they did not riot and had no common 
object and then proceeds to find them 
sevarally guilty of grievous or simple 
hurt. A man cannot be convicted of 
hurt unless he is charged with hurt. 
As the charge stood accused were not 
in the least concerned in sifting who! 
caused each particular injury; for all 
were to be held liable for the act of| 
each. Therefore it cannot be said that 
the omission to frame a direct charge 
occasioned no failure of justice. Thee- 
thumalai Oounder v. Emperor (1) is 
distinguishable. There the accused were 
charged under Ss. 326 and 149, 1. P. C^ 
and could have been convicted under 
those sections, but the Judge convicted 
under S. 326 alone. But here the accused 
could nob .be convicted under S. 149.. 
The case bearing more closely upon 
the present case is Abhi Misser v. 
Lachmi Narain (2), I. L, R. 27 CaL. 
566 which is affirmed in Theethumalui 
Gounder v. Emperor (1) at 754 {of 47 
Mad,). 

The petition must be allowed ^ ana 
petitioners acquitted. Their bail ia 
released. 

P.R.S./v.B. Petition allowed. 


to A. I. B. 1925 Mad. 1=47 Mad. 746(F.B.K 
[3) [1900] 27 GaL 566=4 0. W..K..546, 
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(li«dra«) 

Wallace aed Jackson, JJ. 

Krishnayya Naidu and another— 
cused — ^Petitioners. 

V. 

JSmperor — Opposite Party. 

Oriminal Eevn. No. 672 of 1929, and 
Criminal Bevn. Petn. 608 of 1929, Deci- 
ded on 3ist January 1930, from judg- 
ment o& Joint Magistrate. Tirupatur, in 
Criminal Appeal No. 74 of 1928. 

Criminal Trial— Evidence^ Deposition of 
witnesses aa prosecution witnesses 'in coun- 
ter case admitted with consent of both 
parties in another case as defence evidence 
— Procedure is not irregular — Criminal 
P. C., S. 530. 

If in a trial Court the depoaitions given by 
defence witneasea, when examined as prosecu- 
tion witnesses in the counter case, are filed 
with the consent of both sides, and if these 
witnesses are called and examined in the pre- 
sence of the accused and swear to the truth of 
their previous statements, which are then filed 
with their consent to save time, there is noth- 
ing illegal or irregular in • such procedure 
A. I. i2. 1923 Mad. 32, Expl.\ A. I. B. 1927 
Lah. 781; A. I. B. 1924 Lah. 104 and A. I. B. 
1926 Born. 231, Disf. [P 678 G 2] 

F. L. Ethiraj —for Petitioners. 

Public Prosecutor — for the Crown. 

Jackson, J. — This petition raises a 
pokit of some importance. It will be 
seen on p. 23 that the depositions given 
by D. W. 2 in a previous trial were 
read out to him and exhibited as evi- 
dence in the present case. This is 
precisely what I myself did in the 
case which was subject of appeal in 
Umar Hajee v. Emperor (l) when it \vas 
ruled that my -action was fatally irre- 
gular. 

Of course there is no objection to a 
witness being led, if both sides'consent 
and the alternative and correct proce- 
dure according to that ruling would be 
for the Judge to copy out the previous 
depositions in his own hand. 

You were' examined at the previous 
trial ? 

Yes. 

Yon deposed that etc. etc. 

Yes. 

and then the Judge is set busily to work 
for a few hours committing* to paper 
what is already on paper. With the 
greatest respect I can see ' no necessity 
for this dejplorable waste of time. The 
accused is in no way prejudiced. He 
can ask any itipplemeota ry questictos 

(1) A. 1 B. ibst iffad. 33^^ Mad. 117. 

1930 Or. 0. 78 


677: 

he likes. He is present when these de- 
positions are exhibited, so the rule in* 
2 Hawkins Pleas^ Chap. 46 is not vio- 
lated. As regards the implied consent' 
discussed on p. 120 I may say perhaps- 
that the depositions were exhibited at 
the express request of the defence vakiL 
as in the present case. I have never been^ 
able to understand this ruling and think, 
it should be examined by a Bench. 

[This case coming bn for bearing on 
Thursday the 16th January 1980, in pur- 
suance of the above order, upon perus- 
ing th» petition and the judgments of 
the lower Courts and the records in tbe^ 
case and upon hearing the arguments ofi 
Mr. V. L. Ethiraj and A. 8. Sivakamina- 
than for the petitioners and the Publio^ 
Prosecutor on behalf of the Grown and^ 
having stood over for consideration till 
this day. This Court made the following.} 

Order . — This case arises out of a 
judgment in a criminal appeal in which 
the appellate Magistrate refused to re- 
verse the conviction of the petitioners 
on the ground urged before him that the^ 
conviction was illegal because the trial 
Court had allowed certified copies of 
evidence given . by the petitioners as de- 
fence witnesses in a counter case to be^ 
filed as evidence for the defence in this 
case. It is contended that the refusal 
of the appellate Magistrate is directly 
opposed to the ruling of a Bench of this 
Court in Umar Hajee v. Emperor (1). 

On another ground raised it appears 
to us that the appellate Magistrate’s 
judgment cannot be supf)orted. He con- 
sidered that S. 167, Evidence Act, did 
not compel him to order a retrial merely 
because these copies of depositions had 
been put in, since, to use his words; 
'’without tho evidence thus admitted there is 
sufficient evidence to prove the charges.*’ 

He seems to have entirely overlooked 
the fact that the evidence thus admitted 
was for the defence and not for the pro- 
secution. He has thus decided the case 
against the accused by the simple pro% 
cess of ruling out and refusing to Consi- 
der the evidence for the defence. But 
it would not sufiice for ns merely to 
order him to re- hear the appeal, if under 
the law as it stands stated in Umar 
Hajee v. Emperor (l), he Would still 
have to reject these depositions and 
order retrial. We therefore had the 
question argued before us whether the 
46 Madras ease applies here and if it 
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'doe^i hither it does not lay down too 
Hstriet a procedure, and whether we 
should not have the o^se posted before 
A Full Bench to consider whether 
Hajee v. Emperor (1) case has been 
.rightly decided. 

. We have perused the printed papers in 
the two cases which gave rise to the 
Umar Hajee. v. Emperor (1) judgment. 
.A criminal trial had proceeded for some 
time against two persons in part before 
.one Special Sessions Judge. It was then 
split up into two. That Judge was suc- 
ceeded by another, who decided on a 
de novo trial. At the de novo trial the 
second Judge permitted the depositions 
of the prosecution witnesses taken at 
the original trial to be filed as evidence 
.{or the prosecution; whether this was 
.done at the request or with the consent 
of the defence is not material. The 
.evidence of the defence witnesses was 
taken entirely by the second Judge. 
How the judgment in Umar Hajee v. 
Emperor U) proceeds on the general pro- 
position that: 

**ia oaaas o! life, no evidence Is to be given 
against a prisoner, but in his presence’* 

subject to the exceptions permitted 
by some express provisions of law. It 
is clear from the facts as set out 
'.above that the Bench was dealing 
only with a case where previous de- 
positions not taken in the presence of 
iihe accused were used as evidence 
against him. We think that the decision 
does not go further than to decide that 
•such a procedure is contrary to law, and 
if we may say so with respect, it em- 
bodies a very salutary principle, the 
principle upon which Beg v. Bertrand 
»(2) on which Umar v. Hajee Emperor 
«(l} relies, proceeded. In the latter case 
there was the additional infirmity that 
what was read over to the witnesses was 
mot their actual depositions but only 
notes of those cases taken by the trying 
Judge. We do not think that Umar 
Jlajee v. Emperor (1) can be taken to 
.having decided that evidence taken in 
^favour of a prisoner in a counter case in 
which he was a witness but was not 
himself the prisoner cannot be put in 
*by him ou his pwn behalf. 

In the case before us the deposition 
iven by defence witnesses 2 and S when 

(2) [1867] 1 P. O..dS0s=a6L. J. F. 0. 

Moore P. C. (ii.s*) 46d^l0 Oox. 0. CX 628 
«si6W.B, 9-16 I*, U, 752.- 


examined^s prosepution vr itn^ses^ in the 
counter case was 'filed with the con- 
sent of both sides* We do not think! 
that Umar Hajee v. Emperor (l) pro- 
hibits such a procedure, which obviously 
saves a great deal of time which would 
otherwise be occupied in merely copying 
down previous depositions. No one is 
prejudiced. Obviously the prisoner is 
not and if the Crown had thought its 
case would be prejudiced, it would not 
have consented to the procedure. 

Our attention has been drawn to a 
ruling of a Bench of the Lahore High 
Court in Thakar Singh v. Emperor (3) 
but, so far as we can gather the facts of 
the case, it appears that the defence 
witnesses were not summoned and exa- 
mined in Court, but their previous depo- 
sitions were put on the record without 
the witnesses coming to swear to their 
truth. The same procedure appears to 
have been adopted in the case * reported 
in Allu V. Emperor (4). In the present 
case, however, the defence witnesses 
were called and examined in the pre- 
sence of the accused and they swore to 
the truth of their previous statemeuts,: 
which were thou filed with their con-' 
sent to save time. In another case,’ 
Emperor v. Harjivan Valji (6) at p. 178 
{of 50 Bom.) a High Court Bench held 
that to file for the Crown depositions 
taken in one case as substituted evi- 
dence in another case against the same 
prisoner was merely an irregularity. But 
it may be noted that in that case all the 
depositions had been taken in the pre- 
seifce of the prisoner. 

We do not therefore think it neces- 
sary to refer this case to a Full Bench 
on the question of reconsidering the de- 
cision in Umar Hajee v. Emperor (1)| 
We hold on the facts here that there 
was nothing illegal or irregular in the 
procedure at the trial Court. However, 
as we have already remarked the appel- 
late Magistrate has erred in refusing to 
consider that evidence recorded for the 
defence. We must therefore set aside his 
order and direct him to *rehear the ap- 
peal and decide it after giving due 
weight t6 the evidence recorded in the 
previous depositions filed as Exs. 6, 6a, 
7 and 9a. We order accordingly. 

P.B.9./V.S. Order aooordingly. 

“^ 8) A. L B. 1927 Lab”781. 

^ 4) A. I. R* 1994 Lah. 104ai4 Jjah. 876. 

5) A. I. R. 1936 Bom* 281»50 Bom. 174. 
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Id30 Cr# Clues 579 

(Ma^rat) 

Pandalai, J, 

MunMami Nainar — Accused — Pefci- 
tioner. 

V. 

Swip^ror— Opposite Party. 

Criminal Bevn. No. 440 of 1929 and 
Criminal Petn. No. 399 of 1929, Decided 
on 9th January 1930, from judgment of 
Sess. Jpdge, South Arcot, in Criminal 
Api)eal No. 64 of 1928. 

Penal Code, S 409— Mere delay in pay- 
ment of money into treasury entrusted to 
person does not amount to misappropria- 
tion. 

It does not follow, merely because an instal- 
ment cf an agricultural loan is not paid the 
very next day into the treasury, that there- 
upon and therefrom an infcronce begins to be 
drawn against the village Munsif that he has 
misappropriated the amount so omitted to be 
paid. Mere delay in payment of money en- 
trusted to a person, when there is no particu- 
lar obligation to pay it at a certain date, does 
not amovmt to and does not furnish by itself a 
Buflicient proof of misappropriation ; A. 1. R, 
1925 CaU 613, ReL on, [P 579 C 2, P 5S0 0 1] 

K. S, Jayarama Ayiiar for S. Naga- 
raja lyei — for Petitioner. 

K, Nt Qanapathi for Public Prosecti- 
for the Crown. 

Order .— The petitioner was the vil- 
lage headman of Sirukadambur vattam 
in the District of South Arcot. He was 
convicted by the Sub-Divisional Magis 
trate of Tirukoilur of an offence under 
S. 409. I, P. C. , criminal breach of trust 
by a public servant of a sum of 
Bs. 17-12-6 and sentenced to simple im- 
prisonment till the rising of the Court 
and a fane of Es. 60 or fuither imprison- 
ment for 15 days in default. At the 
outset it does strike one that if the con- 
viction is right the sentence is utterly 
inadequate. The conviction and sen’ 
tence were, however, upheld by the 
learned Sessions Judge of South Arcot. 
The petitioner now applies to this Court 
to set aside his conviction. 

The facts are, that on 19th June 1925 
P, W. 1, a ryot within the jurigdiction 
of the village where the petitioner was 
the headman paid to the petitioner 
Bs. 17-12-6 being an instalment of an 
agricultural loan taken by *him and 
which fell due on 10th April 1925. The 
petitioner paid this sum into the trea- 
sury on 20tb July 1925, together with 
one rupee, in all Bs. 18-12-6, The addi- 
tional sum was represented by the peti- 
tioner to be the interest levied from 
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P. W. 1 according to the rules for tak- 
kavi loans for the delay in the payment 
of the instalment. 

It is said that the amounts kept by 
the petitioner show that this additional 
sum of one rupee was paid by P. W. 1 
and it was therewith that the ^ ultimate 
sum of Es. 18-12-6 was paid. The 
charge against the petitioner is that he 
misappropriated the sum of Es. 17-12-6 
dishonestly for his own benefit during 
the period between 19bh June and 20th 
July. I have heard the learned Public 
Prosecyutor on this point and4 am unable 
to see that there is any evidence in the 
case except the delay to show that dur- 
ing the period between 19th Juno and 
20bh July the petitioner did dishonestly 
use this sum Bs. 17-12-6. Tne lower 
Court seems to be of the opinion that 
the delay is sufficient proof and that be- 
cause the petitioner did hot remit the- 
sum of Bs. 17-12-6 immediately on re- 
ceipt to the treasury he must be held or 
Ijresumed to have misappropriated the 
amount to his own use. I do not think 
that there is any such presumption 
which arises on facts lik6 the present. 
I asked the learned Public Prosecutor 
to say whether there was any rule 
under which a sum paid as an instal- 
ment of an agricultural loan should be 
paid into the treasury within a parti- 
cular period. There appears^ito be no* 
such rule. This, of course, does not 
mean that an officer who receives money 
of that character may retain it for all 
time with impunity and then say that 
as he was not I’equired to pay it within 
a certain time, he is at liberty to do 
what he likes with it. 

On the contrary it does not follow, 
merely because an instalment of ani 
agricultural loan is not paid the very! 
next day into the treasury, that there-; 
upon and therefrom an inference beginsj 
to be drawn against the village MunSif' 
that he has misappropriated the amountj 
so omitted to bo paid. The infdrenoej 
is purely one of fact and I certainly 
think there are no circumstances in thie 
case from which such an inference could 
be drawn. What the petitioner him- 
self said was that as the full amount of 
the instalment due, namely* the amount 
of the principal and the interest due, 
was not paid, he detained the am^nt 
till the balance was brought. Theia is 
nothing to show that this was not the> 
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*>oas6« The accounts apparently show 
:that the interest was subsequently paid 
.and when it was paid the total amount 
was sent to the treasury. P. W, l,no 
‘doubt says that be did not pay the in- 
'terest subsequently and that it was the 
petitioner himself, to cover up his fraud, 
rtbat supplied the sum of one rupee and 
ipaid the total. But obviously the state- 
>ment of a man like P. W. 1 in this case 
• cannot be acted upon, where it turns 
the scale between guilt and innocence 
of the petitioner, because, upon his own 
•statement, he bears some kind of grudge 
or ill will to the petitioner. 

It seems that 'there was a previous 
case similar to the present against this 
, petitioner and that the petitioner was 
^acquitted on appeal. The present 
P. W. 1 has the effrontery to say that 
upon that acquittal the "petitioner was 
restored to his office, and that if he 
were not so restored he would not have 
preferred this complaint. A man who 
•can acknowledge such a conduct cer- 
tainly does not deserve to have his 
words accepted as true, where the in- 
tention of it is to incriminate the peti- 
tioner whom he wishes to see out of his 
office. If authority were necessary for 
jthe proposition that mere delay in 
payment of money entrusted to a. person 
iwhen there is no particular obligation 
Ito pay it ^at a certain date, does not 
amount to and does not furnish by it- 
self a sufficient proof of misappropria- 
tion, such authority will be found in 
7. B 1925 CaL 613 at p. 615, where 
it is stated that : 

** whieie Atoe is no time fixed for the pay- 
ment of the money or where no place is as- 
signed for the keeping thereof, the accused 
cannot be said to have committed the offence 
of criminal breach of trust for merely mixing 
the trust money with his own, etc.” 

There is no question here of mixing 
the money with the petitioner’s money 
because there is absolutely no proof in 
the case of any such conduct. As the 
-only fact proved against the petitioner 
was that he paid the money only 31 
days after its receipt and that fact is 
legally insufficient by itself to prove 
that the accused committed criminal 
breach of trust, the conviction must be 
Aet aside, ^nd the fine, if paid, will be 
Acfunded. 

P.R.S./V.S. Conviction cttide^ 


1930 Cn Cates $90 

(Madrti) 

CURGBNVBK, J, 

D, Viraswami Naiiu — Accused— Pe- 
titioner. 

V. 

Emperor— Opposite Party. 

Criminal Bevn. Petn. No. 267 of 1929, 
and Criminal Bevn. Petn. No. 238 of 
1929, Decided on 2nd August 1929, from 
the judgment of Sess. Judge, Bellary, in 
Criminal Appeal No. 43 of 1928, * 
Criminal P. C., S. 234 (D-Aceused tried 
for four offences in one trial — Trial is viti- 
ated — Criminal P. C., S. 527, 

Where an accused is charged with and tried 
at one trial for four offences, it is not merely 
an irregularity but an illegality which vitiates 
thetrial 61(P. C.), Foll\ A. I. B. 

1927 IP. 0.) 44, Dist.; 28 M.L.J. 397 and 5 Pat. 
L. /. 11, Be/. [P 581 C 1] 

V. K» John — for Petitioner. 

K. N. Oanapatki for Pullio Prose- 
cutor — for the Crown. 

Judgment. — The petitioner has been 
convicted under S, 19 (c), Arms Act, of 
exporting arms in contravention of the 
provisions of S. 6 of that Act. In the 
trial Court he was charged with and 
convicted of four acts of export, and on 
appeal the learned Sessions Judge, 
while holding to be inadmissible some 
of the evidence on which the conviction 
was based, found that the evidence re- 
maining was sufficient, and upheld the 
conviction. No objection has before me 
been taken to the merits of that decision. 
The objection urged is that the trial of- 
fended against the provisions of S. 234 
(1), Criminal P. C , which enables a per- 
son to be tried for not more than three 
offences of the same kind committed 
within the space of 12 months. The 
charge in the present case, as I have 
said, enumerates four instances of the 
export of fire-arms. It is somewhat ob- 
scurely worded and so far as appears 
quite unnecessarily opens with a recital 
of the dates on which the petitioner is 
alleged to have ‘^imported*’ these weapons 
by land from Bombay to Hospet. * Im- 
ported I think, is an inappropriate 
word when used in such circumstances. 
It then goes on to allege that be subse- 
quently took or exported thein to a place 
in the Nizam’s Dominions. No dates are 
attached to the acts of export. Mr, 
Qanapathi who appears for the Public 
Prosecutor informs me that the dates of 
tbg receipt of the weapons by the peti- 
tkmer at Hespet ware respectively 25th 
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May, lObh June, ISy^h August and 26t)i 
August, and suggests that the presump- 
iiion is that he must have exported them 
to Hyderabad shortly after those dates 
-of receipt. Prima faoie, therefore, ha 
exported them on different dates and the 
four acts cannot in any sense be said to 
have been committed in one transaction, 
nor am I asked to 'conclude that even 
any two of the weapons were exported 
iiogether, so as perhaps to make three 
-sets of offences within the meaning of 
S. 234 (1), Criminal P. 0. It certainly 
day on the prosecution to show that the 
terms of that section were complied with 
when asking the Court to entertain a 
complaint of these four acts of exporta- 
iiion. It has not been contended that 
all four acts constituted one ^'offence” 
as that word is used in the section. 

The further question then arises as to 
the legal effect of non-compliance with 
'S. 234, Criminal P. C. That has now, 
il think, bean set at rest by the Privy 
iCouncil judgment in Subramanya Iyer 
^v. Emperor (1), which decides that 
lit is not merely an irregularity, which 
vitiates the trial. This ruling is in no 
■manner affected by the later Privy 
'Council case Abdul Rahman v. Emperor 
^2), which relates to the reading over of 
witnesses* depositions and distinguishes 
the earlier case. Instances in which 
Subramanya Iyer v. Emperor (1) has 
‘been followed by Indian Courts are sup- 
>plied by Virupana Ooiod v. Emperor (3). 
!(though it does not actually cite the case 
Tepanidhi Gobinda Ghandray, Emperor 
•(4). 

I have accordingly no alternative but 
jto set aside the conviction on these 
jgrounds. The petitioner besides being 
sentenced to six months’ imprisonment 
in the present case, was sentenced to a 
prior term of six months’ imprisonment 
in C. C. No. 61 on the file of the First 
Class Magistrate, Hospet, the two sen- 
tences running consecutively. I under- 
stand that' he has already served his 
first sentence and is now in course of 
serving his second. Inasmuch as in the 
other case also I have found it necessarv 

'TiyilsS] 25 Mad. 6l=«8 I, A.* 257=8 Sar^ 
160(P.O.). 

<2) A. 1. B. 1927 P. 0, 44=s5 Bang. 53:=54 
I. A 96 (P.0.)J 

<8) [1915] 28 M. L, J. 397=28 I.O. 653=(1915) 
M. W. N, 241, 

<4) [1920] 5 Pat, L. J. 11=54 1.0. 769=1 Pat. 
L. T, 180. 
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to set aside the conviction I think there 
are no grounds for making any further 
order in the present case. The x>etitioner 
will, therefore, be acquitted and set at 
liberty. 

P.B.S./J.M. Conviction set aside. 


1930 Cr. Caeee 581 

(Madras) 

Jackson, J. 

Nallamadan Ghettiar and others 
cused— Petitioners. 

V. 

JSfmperor— Opposite Party, 

Criminal Revn. No. 825 of 1929, and 
Criminal Revn. Petn. No. 739 of 1929, 
Lecided on I9th December 1929, from 
judgment of Joint. Magistrate, Sivakasi, 
in Criminal Appeal No. 25 of 1929. 

Penal Code, S. 424 — Removing crop at- 
tached by Madras Village Courts is not 
offence under S. 424 since such Court has 
no right to attach it — Madras Village Courts 
Act (1 of 1889). S. 52. 

Since a village Court oaunot attach crops 
which are not moveables within the meaning 
of S. 52 by virtue of Madras General Clauses 
Act aud S. 22, 1. P, C., there is no fraud in re- 
moving such crops so as to sustain a convic- 
tion und4r S, 424, 1. P. C. ' [P 581 C 2] 

S. Narayana Ayyangar--^ for Peti- 
tioners. 

Public Prosec utor--loT the Crown. 

Order. — The eight petitioners have 
been fined under S. 424, 1. P. C., for re- 
moving crops attached by the village 
Court. Under S. 52, Act 1 of 1889, a 
village Court can only attach move- 
ables. The definition of moveables mustj 
by provision of the Madras Generalj 
Clauses Act, 1867, be sought for in the. 
Penal Code; and under S. 22. moveables^ 
do not include crops. Therefore, a vil 
lage Court cannot attach crops. The! 
petitioners committed no fraud in re 
moving them, and the conviction musti 
be cancelled and all the fines be re- 
funded. 

Naturally it causes great confusion 
in the minds of simple villagers that 
under S. 2 (13), Civil P. C., moveable 
property includes growing crops, and' 
under S. 22, I P. 0., or S. 3 (25-34)9 
General Clauses Act, moveable property 
does not include growing cropa* I 
would suggest that the legislature tnuike 
it abundantly plain what a village Court 
can do in regard to crops as sueh It 
might at the same time make it jpUiu 
what is meant by personsbl property’ * 
in S. 13 of the. Act^ 1 have k^d thak 
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<pi»:soQal proiwrty includes crops in 
Sundara NaicJcer v. Potti NaiekerU), 
but I admit that it is arguable either 
way. If personal only means moveable 
as defined in I. P. G., moveable should be 
the word employed. 

P.K.S./v.u. Convictions cancelled. 

(ll A. 1. B.'i927"Mad7lM=50 M»d. 494. 

1930 Cr. Cases 582 (1) 

(Madras). 

PANDALAI, J. 

Public Prosecutor — Appellant. 

V. 

Pandaram and another — Accusecl — 
Bespondent. 

Criminal Appeal No. 643 of 1929, D'e- 
cidei on 2l8t January 1930, from ac- 
quittal order of Bench Mags., Tiruvarur, 
in Bench Case No. 403 of 1929 

Madras District Municipalities Act. 

S. 182 (1)— Either owner or occupier of 
premises, or both, may be proceeded 
againit. 

The only object of S. 182 (1) in saying that 
the chairman may require the owner or the 
occupier to remove encroachment is to enlarge 
the class of persons against whom notice may 
be sent and not to restrict it. Either the 
owner may be proceeded against or the occupier 
or both. There is nothing in the use of the 
word “ or ” in that section which restricts 
the municipality to choosing one out of the 
two persons proceeded againSj. [P 582 C 2] 

K. S. Vasudevan — for Appellant. 

P. S. Rainachandran and K, S, De- 
sikan — for Bespondent. 

Judgment.-— This is an appeal by the 
Public Prosecutor against the order 
dated 29th August 1929 of the Bench 
Magistrate of Tiruvarur acquitting the 
respondents respectively the occupier 
and owner of premises within the Mu- 
nicipality of Tiruvarur, who were char- 
-ged at the instance of the municipality 
with having disobeyed a notice under 
S. J82 (L), District Municipalities Act, 
to remove certain alleged encroach- 
ments in front of the said premises. 
The Bench without going into the 
merits of the charge acquitted the res- 
^pondents upon the ground that under 
*S. 182 (1), District Munoiipalities Act 
notice to remoTe construction or en- 
croachment can only be given to 
either the" owi pier or the owner but 
not to both. The Bench furthei; held 
that the municipality not having elected 
to proceed against the one or the other 
but having procef(ded against both; the 
prosecution case failed. The only ques- 
tion in this appeal: is whetbhr this 
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view is correct. In^mv view it is not. 
The only object of saying that thei 
chairman may require the owner or the 
occupier to remove encroachment is to| 
enlarge the class of persons against, 
whom notice may be sent and not to 
restrict it. Either the owner may be! 
proceeded against or the occupier or; 
both. There is nothing in the use ofi 
the word “ or " in that section which! 
restricts the municipality to choosing 
one out of the two persons proceeded 
against. The order of acquittal of the 
Bench Magistrate is set aside and the 
case will go back to .them for disposal 
acorrding to law. 

P.u.s /v.s. Order set aside. 

1930 Cr. Cases 582 (2) 

(Oudh). 

Nanavutty, J. 

Burmha — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 16 of 1930, Deci- 
ded on 20bh March 1930, from an order 
of Sess, Judge, Fy^sabad, D/- 16th Jan- 
uary 1930. 

Penftl Code, S. 366<-Per8Dii taking away 
girl beZow 16 from lawful guardianship 
commits offence under S. 366. 

A person who finding the girl below 16 years 
of age takes heraway from guardianship 
to make use of her for his own purposes, ia 
guilty of the offence and the offence is com- 
pleted the moment he takes away the girl: 
A. I, R. 1921 Oudh 226; 27 Oal. 1041; 3S All. 
6H; A. I. R. 1926 Pat. 493; .4, /. B. 1924 Oudh 
335, Dist, [P 584 C ll 

Moti Lai Sak^iena — for Applicant. 

II. K. Ghose — for the Crown. 

Judgment. — This is an application for 
revision of an appellate order of the lear- 
ned Sessions Judge of Fyzabad upholding 
the conviction and sentence passed upon 
the applicant Burmha of an offence 
under 8. 366, I. P. C. The story of the 
prosecution out of which this applica- 
tion for revision has arisen are briefly 
as follows: 

One'Mt. Nanka, a minor girl of about 
12 or 13 years of ^age is said to have 
been taken away from her mother's- 
lawful guardianship by Mt. Maharani, 
on the pretext that she wanted her to 
grind corn and then made her over to 
two other persons. The story of the 
minor girl Mt« Nanka is that she was 
living in Durjankapurwa with her 
mother Mt. Lachhna and had been 
married to one Bhagoti Ahir of villaga 
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Mau* She Bfeaiad itbafe 4 or 5 day8*be« 
fore her arrest at Dharyanwan she was 
sleeping in the usara " of her house 
when at about three gbaris before sun- 
rise the accused Mt« Maharani came to 
her and asked her to go with her to 
grind corn in her bouse. Mt. Nanka 
ileft her home with Mt. .Maharani and 
did spend some time in grinding corn at 
libe house of Mt. Maharani. Mt. Maha- 
irani then got her to the outskirts of 
the village and made her over to her 
^wn son Ghedi and the applicant 
Burhma; these two persons took her to 
Baidkapurwa and there kept her at the 
house of one Shambhu. After she had 
heen kept there for some days, four or 
five persons came with the applicant 
Burhma and they were taking her to 
another place when after going a short 
distance, one Bhagwan intervened and 
there was a lathi fight between Burhma 
and Bhagwan in which the latter was 
knocked down and Burhma then ran 
away. At this juncture a constable 
and a chaukidar arrived on the 
-spot and Mt. Nanka and Badri were 
arrested and taken to the thana. Mt. 
Maharani, Ghhedi, Mt. Bam Kali, Mt. 
Bhagana, Shambhu and Sudama were 
all acquitted, and it follows logically 
ifrom this that it is not established who 
took Mt. Nanka away from her mother’s 
lawful guardianship and how she came 
to be in the unlawful possession of the 
applicant Burhma. 

On behalf of the applicant it «i8 stre- 
nuously argued that the offence of kid- 
napping is not a continuous offence, 
and, in support of this contention, re- 
liance is placed upon a ruling of Lind- 
say, J. reported in Emperor v. Gokarati 
(1) in which it was held that it was a 
well-established point of law that kid- 
napping was not a continuing offence. 
The same view, was taken by a Full 
Bench of the Calcutta High Court in 
’the case of Nemai Chatteraj v. Qtieen- 
.Empress (2) in which it was held by a 
.majority of the Full Bench that the 
taking away out of the guardianship of 
the husband was complete before the 
, petitioner joined the principal offenders 
in taking the girl to Calcutta, and that 
the petitioner therefore oculd not be 
•convicted under S. 363, 1. P. 0., and it 

(1) A. 1, B. 1931 Oadh 226=34 0. 0. 329. 

(2) [1900] 27 Oal. 1041 « 4 0. W. N. *645 
(P% B.)# 


was further held that the offence of 
kidnapping was complete when the 
minor was actually taken away from 
her legal guardian. The same view 
was taken by Sunder Lai, J., in Emperor 
V. Abdid Bahman (3) in which it was 
held that the offence of kidnapping was 
completed the m'oment a girl under 16 
years of age was taken out of the cus- 
tody of her lawful guardian and was 
not an offence continuing so ‘long as the 
minor was kept out of such guardian- 
ship. Similarly, the Patna High Court 
inthejoaseof Nanak Sao v. Emperor 
(4) held that the offence of kidnapping 
was not a continuing offence but was 
complete the moment the minor was re- 
moved from the keeping of the lawful 
guardian. The question, however, in the 
present case is when was the act of kid- 
napping completed. Upon the findings of 
the trial Court, which are accepted as 
correct by the lower appellate Court, Mt. 
Nanka is not proved to have been kid- 
napped by Mt. Maharani. She was, 
however, found in the unlawful posses- 
sion of the applicant Burmha, at a time 
when she was not under* the lawful 
guardianship of her mother. In the 
case of Idu v. Emperor (5) it was held 
by the late Court of the Judicial Com 
missioner of Oudh that it was not neces- 
sary for a .conviction under S. 366, 1. 
P. G. that the accused should know 
definitely who the guardian of the minor 
girl was, whom he found wandering 
about and made use of for bis own pur- 
poses. 

Upon the findings of fact arri- 
ved at by the lower Courts, it is clear 
that the applicant ‘Burmha found this 
minor girl at the house of Mt. Maharani 
away from the lawful guardianship of 
her mother and was taking her in the 
company of Badri and others to another 
place when be had a fight with Bbag- 
wan and the police thrived on the spot 
and arrested Bair; and the minor girl. 
The applicant when he joined Badri an^ 
others in taking the girl away from Mt. 
Maharani’s house must have known that 
this minor girl had a lawful guardian 
from whose custody he was taking har^ 
away. The question of the offense ol* 
kidnapping being a continuous offence 

TsrimeTas An.664 = 86 i. o. 4 Bs=s=u 

A.L. J. 765, 

(4) A. I. R. 1926 Pat. 493=^5 Pat. 616, 

(5) A* 1- ^324 Oudh 885s:27 a 0. 81 v i 
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does not arise in tbe present case, be- 
eause the finding of the trial Conrt is 
that Mfe., Maharani is not proved to 
have kidnapped Mt. Nanka. That being 
tbe case no offence of kidnapping in 
respect of Mt. Nanka is proved to have 
taken place before tbe applicant Burhma 
came on the scene and he, in taking 
away this girl in order to sell her to 
Bishun Dayal and in pocketing half the 
proceeds of the sale-price, was clearly 
Iguilty of an offence nnder S, 366, 1. P. 
|C. The fact that Bishun Dayal, the 
would-be husband and purchaser of 
'Mt. Nanka was a Brahman whilst Mt. 
'Nanka was an Ahiran does not affect 
|the question of the guilt cf the appli- 
cant. The sentence in my opinion, if 
anything, errs very much on the side of 
leniency. 

For the reasons given above, I uphold 
the conviction and sentence passed 
upon the applicant and dismiss this ap- 
plication for revision. 

V.B./b K. Conviction upheld* 

1930 Cr. Cases 584 

(Patna) 

Magphebson, J. 

Mahabir Pandep — Accused — Peti- 
tioner. 

V. 

• Emperor — Opposite Party. 

Criminal Bevn. No. 627 of 1929^ De- 
cided on 22nd November 1929, from 
order of Dist. Magii^tiate, Darbhangat 
D/- 24tb September 1929. 

Penal Code, S. 411-- Stolen bullocks taken 
to distant village and left with professional 
grazer of that village for pasturage along 
with his own — Mere, fact of possession of 
bullocks by such, person will not Warrant 
inference of dishonest possession. 

Where bullocks were stolen from one village 
and taken to another village at a distant place 
and handed over to a person resident of that 
another village to pasture them with his own, 
the mere fact of possession of the bullocks by 
such person would n^ warrant the inference 
that the possession ms dishonest so as to cast 
Upon such person the onus of displacing the 
enferenee of dishonesty. [P 534 C 2] 

Dhyan Chandra — for Petitioner. 

Judgment. — This rule has been is- 
sued to .^cotisider the conviction under 
^ B. 411, 1, P.m., of the petitioner Maha- 
bir Paudey and his Sentence of two 
moiotfas* rigorous inuprisonment and She. 

It is established that three consins of 
.the petitioner; who is a Bhumibiar, 
Icommitted theft of two bullookB in Vil- 
UAge Chaita, thafia ^mastitmr, and that 


the bulloeks were liouhd some days 
afterwards at the village of Jorauna in 
tbana Singhia, in which village the| 
petitioner was grazing bis cattle and 
residing at the house of one Bamdhari 
Jha within a rasi of whose house the 
bullocks were found tied. The Court 
below have inferred that the bullocks 
were there in possession of the peti- 
tioner and that he has not shown that 
they were not in his possession dis- 
honestly. 

It has been urged that on tbe findings 
of the first Court, which apparently 
have not been sec aside by the learned 
District Magistrate in appeal, the bul- 
locks were not in the possession of the 
petitioner at all. The particular ground 
urged is that the pebitioner was not 
present at the place where tbe bullocks- 
were found tied though tbe complainant 
averred that he was. Apart, however, 
from tbe question of possession by the 
petibioner of the stolen bullocks on 
which I am not sanguine that in the 
circumstances of the case the petitioner 
can succeed, it appears to me that tbe 
conviction is unsound upon another* 
ground. 1 consider that tbe inference 
of dishonest possession cannot safely be 
made in the circumstances of title case* 
Tbe theft of tbe bullocks was per- 
petrated by tbe petitioner's cousins. 
The petitioner was grazing his cattle at 
a distant place. It would not neces- 
sarily follow that he would have reason 
to believe that cattle brought to him by 
his cousins in order to pasture them 
along with his own were not honestly 
come by. The mere fact of possession! 
is in the peculiar circumsbances of bhisj 
case not sufficient in my opinion to| 
warrant the inference which no doubt 
may under the statute be made in cer- 
tain circumstances that he was in pos- 
session of them dishonestly and to cast 
upon him the onus to displace the in- 
ference of dishonesty. 

Accordingly the conviction must be 
set aside, the petitioner must be released 
from custody or bail if he is on bail, andi 
tbe fine, if j)aid, must be refunded, 

‘ v.b./b.e. Conviction set aside* 
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S0S 

(Rangoon) 

Mya Bu, J. 

r« Sathi Beddy — Appellaat. 

T. 

Emperor — Opposite Party, 

Criminal Appeal No. 1304 of 1929, 
Daoided on 17th December 1929, against 
order of Dist. Magistrate, Rangoon, 
D/- 7th October 1929. 

(a) Criminal P. C.. Ss.^76 and 195-Com- 
plaint merely quoting S.193, Penal Code but 
alleging fabrication of faUe evidence with- 
out any allegations of having given false evi- 
dence is no complaint foir offence of inten- 
tionally giving false evidence. 

It is absolately necessary to give the parti- 
cular false statements in a complaint for the 
ofEence of giving false evidence and therefore 
a oomplaiat merely quoting-S. 193, Penal Code, 
alleging fabrication of false evidence without 
any allegations of having given false evidence 
can in no sense be deemed to be a complaint 
for an offence of intentionally giving false evi- 
dence: A. I. n, 1925 Bang. 193; 82 Mad. 3^; 26 
AIL 614 ; 33 AIL 8, Disting ; AJ.R. 1925 Mad. 
609. A.r.ET. 1925 Cal. 721 ReL on: [P 6S7 012] 

(b) Criminal P. C. S. 537-Want of 
complaint affects jurisdiction of Court and 
legality of trial and is not covered by S.537. 

The want of a complaint for a particular 
offence is quite a different thing from an error, 
omission or irregularity in the complaint. It 
affects the jurisdiction of the Court and the 
legality of the trial and the case does not fall 
within the provisions of S. 537. [P f 87 C 2] 

Bdse^ Venkatram De, Darwood and 
Naidu-^iov Appellant. 

The Government Advocate — for the 

Crown. 

Judgment. — The appellant T. Sathi 
Reddy one of the partners of the firm of 
K.'C. V. Reddy A Co., labour contractors 
who have for some years procured 
labour on contract for the Port Com- 
missioners and the B. I. S. N. Co., at 
Rangoon stands convicted and sentenced 
by the District Magistrate of Rangoon 
^ in Criminal Regular Trial No. 84 of 1929 
' under S. 193, 1. P. 0. The charge 
framed against the appellant was that 
he on or about 31st January 1929 
when examined by Mr. Fischer, Income- 
tax Officer, intentionally gave false evi- 
\3ence with reference to the accounts of 
K, 0. V. Reddy A Co. by stating: 

** All the thumb improssious in the two re- 
gisters are those of maisbries. None of the 
thumb impressions are those of odolies, 

The facts which led to the trial are 
as follows: 

The Income-tax Officer commenced 
proofings for the assessment of the 
firm by issuing a notice under S. 28 (2), 
Incomf-tax Act on 18th July 1928, call- 
1930 Or. 0. 74 


ing on the firm to submit a return of in> 
come for the year 1927-1928. .The 
return was furnished in two portions 
signed by K. 0. V. Reddy, the senior 
partner wbicb together showed a loss. 
The Income-tax Officer was not satisfied 
with the return and called for produc- 
tion of books of acconnfes, Oertain books 
of accounts were produced among which 
there were fche labour payment regis- 
ters referred to in the charge. Certain 
other books' were obtained by the In- 
come-tax department at the instance of 
the appellant. 

It is the case for the prosecution that 
the labour payment registers contained 
not only the thumb impressions of the 
cooly maistries, hut also a large number 
of thumb impressions of coolies purport- 
ing to be acknowledgements of receipt 
of payments which were, never in fact 
made for labour. In compliance with 
the summons calling on the firm to ap- 
pear to answer questions before the In- 
come-tax Officer in regard to the firm’s 
accounts the appellant appeared before 
Mr. Fischer and made certain state- 
ments in the course of which the appel- 
lant on 31st January 1929 stat^ to 
Mr. Fischer inter alia: 

** All the thumb imprcF^sious in the two re- 
gisters are those of maistries. None of the 
thumb impressions are those of coolies. *' 

Subsequently Mr. Nicholas, Assistant 
Commissioner of Income-tax, Rangoon, 
on the report of Mr. Fischer directed 
the prosecution of the four partners of 
the firm of K. C. V. Reddy A Co., with 
the result that on 6th June 1929 a com- 
plaint was filed by Mr. Fischer in the 
Court of the District Magistrate. The 
complaint mentioned the names of the 
four partners as accused persons, Ahe 
name of the present appellant being the 
third in the list. 

The complaint stated inter alia that 
on 17th August 192B and 17th November 
1918, accused 3 together with an assis- 
tant in the firm produced certain books 
purporting to be correct books of th*e 
firm’s accounts, that on 27th November 
1928 other account books purporting to 
be a correct statement of the firm's jao- 
count were obtained by the cotBplain* 
ant at the instance of aeouseS 8 from 
the Criminal Investigation Department; 
and that all the said account, hooks 
were false to the knowledge of Iheae- 
oused and bad been fabricated for the 



686 T. Bathi ii£DDY V. Emperor (Mya Bu, J.) 1930 


purpose of income-taK and to support 
the false return. The oomplaint charged 
the accused: 

(a) that between the dates 1st April 
1927 and 27th August 1928, they fabri- 
cated accounts for income-tax purposes 
and thereby committed an offence 
under S. 193, 1. P. C. 

(b) that on 20th and 2lst August 
192B they filed a false return of income 
and thereby committed an offence under 
S. 177.1. P. 0. and 

(c) that they having produced books 

of accounts which are false tp their 
knowledge thereby committed an offence 
under S. 196, 1. P. C. ^ 

By the complaint, Criminal Regular 
Trial No.59 of 1929 was instituted in the 
District Magistrate’s Court. After re- 
cording evidence for the prosecution 
and examination of accused d the then 
District Magistrate on 19bh August 1929 
framed charges against accused I K.C.V. 
Beddy under 83.193, 196 and 177, 1. P. C. 
and discharged accused 2 and 4, V. D. 
Beddy and T. N. Beddy and recorded 
the following order in regard to accused 
3, the present appellant: 

Against accused S Sathi Reddy 1 direct 
that a new proceeding ba opened under the 
original complaint to enquire into au ofienoe 
or offences under S. 193, 1. P. C. in respect of 
the statements which he made to the Income' 
tax Officer pursuant to the return of income 
made by K. 0, V. Reddy <fc Go., in August 192^ 
for the income-tax yeir 1927-28. *' 

In consequence of this order, the Cri- 
minal Begular No. 84 of 1929 was opened 
against the appellant on the same day. 
Thereafter the District Magistrate who 
made the order was transferred and was 
succeeded by the District Magistrate 
before whom the case against the appel- 
lant was tried up to the very end. In 
the judgment the District Magistrate 
remarked that bis predecessor had dis- 
charged the appellant in Criminal Be- 
gular No. '59 of. 1929 and opened new 
proceedings against him. In view of 
this remark it is contended that the dis- 
charge of the appellant in Criminal 
Begular No. 59 of 1929 initiated on the 
complaint of 6th June 1929, necessita- 
ted a new complaint for the valid initia- 
*^tion of the new proceedings in Ori- 
mioai Begular No, 84 of 1929, I do not 
think that the remark of the learned 
District Magist^te referred to above 
should be 30 literally conttrued for, it is 
clear from the. wording of the order pf 


19bh Auguet 1929 expressly discharging 
accused 2 and 4 and ordering a new or 
separate proceeding against accused 3 
that the order was never meinb to 
operate as an order of discharge of ac- 
cused 3 the present appellant, I there- 
fore fail to see that there was any legxl 
necessity for the filing of a new or a 
fresh complaint to initiate the proceed- 
ing in Criminal Regular No. 84 of 1929. 

The further grdund which h^s been 
taken up on behalf of the appellant is 
that as there was no complaint under 
S. 476, Criminal P. C. against the ap- 
pellant for the offence of intentionally 
giving false evidence, the District Magis- 
trate was incompetent to take cogni- 
zance of the offence in view of 8. 196 (1), 
(b), Criminal P. 0. The complaint filed 
by the Income-tax Officer on 6th June 
1§29 made no allegation regarding 
statements made by the appellant be- 
fore the Income-tax Officer. With re- 
ference to S. 193, 1. P. C. the complaint 
charged accused 4 that between dates 
1st April 1927 and 27 sh August 1928 
they fabricated account for income- 
tax purposes and thereby committed an 
offence under the section. It is urged 
on behalf of the Crown that this is suffi- 
cient to give the District Magistrate 
power to take cognizance of the offence 
for which the appellant was prosecuted 
in Criminal Regular No.84 of 1929. S.193, 
I. P, C. prescribes the punishment tor 
the offence of intentionally giving false 
evidence which is defined by S. 191 aud 
for the offence of fabricating false evi- 
dence which is defined by S. 192. The 
quesbion for determination is whether a 
complaint charging an accused under 
S. 193, I. P. C. specifically for the 
offence of fabricating false evidence be- 
fore the fabricated evidence was used 
in a judicial proceeding can be regarded 
as a oomplaint for the offence of giving 
false evidence in the judicial proceeding 
by reason of the fact that the section 
under' which both offences are punish- 
able is mentioned in the complaint. 
I have referred to two cases decided 
by single Judges of the Allahabad High 
Court, il^nperor v. Sundar Sarup 
(1) and Emperor v. Debi Prasad (2). 
In the former where an Assistant Col- 
lector trying a rent suit came to the 

ci) [1903] 26 All. 5U:=s(l9(M) A. W. N. 90.“^ 

fft) [1918] 33 All. 8:^17 1. 0. 578=3:10 A, L. J. 

. 881. 
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conclusion that tfeo plaintiff has cotn- 
mitted perjury and sent the record 
to the Collector of the district (who 
was also District Magistrate) for "start 
ing a case under S. 193, 1. P. C./* the 
Collector ordered ; 

** that a case under S, 198, I. P, C. bo initi- 
ated against Sundar Sarup and made over for 
deeision to a Magistfato, 1st 'Glass/* 

it was held that although the order 
of the Assistant Collector could npt be 
regarded as an order 'under S. 476, Cri- 
minal P. C. it fell within the definition 
of a complaint. In the latter, a Munsiff 
being of opinion that a document filed 
in a case before him had been tampered 
with, communicated his suspicions to 
the District Judge, who thereupon wrote 
to the District Magistrate requesting 
him to take action in the matter. It 
was held that the letter of the District 
Judge to the District Magistrate am- 
ounted to a complaint within the mean- 
ing of S: 195 (1) (c), Criminal P. C. 

It appears to me that in these cases, 
the basis on which the prosecution was 
respectively sought were manifest and 
there could have been no doubt as to 
whether the prosecution was to be for 
the offence of giving intentionally false 
evidence or for the offence of fabricat- 
ing false evidence. These cases are 
therefore distinguishable from the pre- 
sent one in which the complaint speci- 
fically alleged the offence of fabrication 
of false evidence prior to the judicial 
proceeding in question. In Kalyanji v. 
Ram Deen Lala (3) where a complaint 
was made under S. 476, Criminal V. C. 
for offences under S. 193 and 196 
I. P. 0. and the complaint did not state 
what was the false evidence given by 
one of the persons accused, Wallace, J. 
pointed out that it was not for the 
Magistrate to fish about in order to find 
out what statements the complaining 
Court might have considered to be false 
and held that the complaint under 
8. 193, I. P. C. could not therefore 
stand. 

A Bench of the Calcutta High Court 
has also ruled in Kalisadka'i Addya 
V. Nani Lall Hazra (4], that it is 
[absolutely necessary to assign a com- 
plaint made under 8, 476 and 476 (b), 
[the particular false statements alleged 
to constitute 'the offence under 8. 193, 
I. P. C, I agree with this ruling. It 

(3) A. I. B. 1985 Mad. 0O9rs48 Mad. 395. 

(4) A. I. E. 1995 Oal. Cal. 478. 
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is, however, not necessary for the pur- 
pose of the present case to go to the full! 
extent of this ruling or that in Falya-\ 
nfi*s case. (3). But I have cited them; 
to show that if it is necessary to give; 
the particular false statements in a com-, 
plaint for an offence of giving false evi- 
dence, a complaint merely quoting 8. 193; 
but alleging fabiication of false evidenoei 
without any allegations of having given- 
false evidence, can in no sense be deem- , 
ed to bo a complaint for an offence of! 
intentionally giving false evidence. 

The case is therefore one in which 
there was no complaint against the ap- 
pellant for the offence of intentionally 
living false evidence which the learned 
District Magistrate took cognizance of, 
and therefore the proceeding taken 
against the appellant in Criminal He- 
gular No. 84 of 1929 was ultra vires and 
illegal. I have referred to the case of 
Maung Shwe Plie v. il/a ilic Hwiokc (5) 
in which it was held that where instead 
of making a formal complaint the Court: 
ordered the prosecution of a party to 
the suit under the provisions of 8. 476, 
Criminal P. C. and forwarded a copy of 
the order to the District Magistrate for 
necessary action, that the want of strict 
compliance with the provisions of the 
section by making a formal complaint 
was only a formal defect which did not 
vitiate the order. The ruling does not 
assist in establishing the legality 
of the proceeding now under con- 
sideration in which there is no order' 
under 8. 476, Criminal P. C., stating 
that the appellant had committed the 
offence of giving false evidence, to make 
up for the absence of a formal com- 
plaint for that offence. 

Lastly, the counsel for the Crown in- 
vokes the aid of the provisions of 8. 537, 
Criminal P. C. and urges that erroi^ 
omission or irregularity in the com- 
plaint does not vitiate the proceeding 
unless such error, omission or irregula- 
rity has in fact occasioned a failure of' 
justice. But, in my judgment, the wamt! 
of a complaint for a particular offet^cej 
is quite a different thing from an error,' 
omission or irregularity in the com-i 
plaint. There is no complaint in this] 
case charging the appellant with the 
offence of intentionally giving false evi- 
dence and it affects the jurisdiction oi 
the Court and the legality of the trial 
(5> X i. Rn926 Ratt 
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The case does not fall within the pro- 
visions of S. 637, 

I have read the case of F, C. Ohidam* 
baram Pillai v. Emperor (6) laid before 
me by the learned counsel for the 
Crown but for reasons already stated 1 
consider that it is inapplicable to the 
present case. The proceeding in Cri- 
minal Regalar No, 84 of 1929 from 
vrhich this appeal has arisen must be 
and it is hereby set aside as being ultra 
vires and illegil. From this it follows 
that the conviction and sentence passed 
on the appellant in that trial are set 
aside, I do ,Qot enter an order of ac- 
quittal but leave it open to the autho- 
rities concerned to lay a complaint a^ 
required by law for the prosecution of 
the appellant if they deem fit to do so. 

P.N./R.K. Proceeding <iPt a^ide, 

(6) [190J] Mad. S5=l L 0. 86=9 Or. L. J. 

130. 
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(Rangoon! 

jf Brown, J. 

/ Dhana iicdcZy— Accused — Applicant. 

f V. 

^ Emperor — Opposite Party, 

Criminal Revn. No. 414-B of 1929, 
Decided on 25th October 1929. 

(a) Criminal P. C., S. 403— -Order dis- 
jfcbarging accused though not set aside by 
fcompetent authority does not bar taking 
icognizance of samo offence on fresh com- 
I plaint. 

r An order dismissing a complaint or dtsoharg- 
) ing an aoeused pirson does not operab as an 
I acquittal under S. 403 and dojs not bar the 
taking oogniisinca of a frjsh complaint of the 
■ same offence ereu though tho order of dismissal 
or disohargo has not been sat aside by a compe- 
tent authority : 28 Cal. 652 ; 29 Cal. 720 and 
29 Mad. 126 (F. B.), HeL on [P 5S9 C 1] 

(b) Criminal P. C., S. 202 — Accused dis- 
charged —Fresh complaint of same offence 
— Magistrate in dealing with such complaint 
should proceod in manner laid down in S. 
200 et seq. 

If an accused is dischargad anl a fresh com- 
plaint is made lor the same offence, the Magis- 
trate in dealing with such complaint is bound 
to proceed in manner laid down in S.20'et seq., 
that is after examining the complaint, and if 
necessary after a preliminary enquiry or local 
investigation to decide whether there is suffi- 
cient ground for proceeding. In coming to this 
decision he is bound to examine a propir dis- 
cretion, and a'disc ration improperly exorcised 
would be a t^round for interference by a Oonrt 
01 revision ; ' 1 V.'B. JR. Or. P* 19, Bel. on. 

fP 68) 0 23 

(c) Criminal P, C., S. 202— Accused dis- 
charged— Notice of fifeth complaint of sarnie 
offence is not necessary. 

Where accused is discharged it la not neces- 
to give notice to hiss before a Magistrate 


takes oogniaanee of a fregh cosgplalAt of the 
same offence against him, [P 590 0 1] 

Campagnac—tov Applioant. 

Gaunt — for the Crown, 

Judgment,— Oa 6th Tune 1929 a 
complaint was filed by the Income- 
tax Officer, Bingoon, against four 
persons of whom the petitioner 
Dhana Reddy' was one. The four ac- 
cused were alleged to be members of a 
firm carrying on business as labour con- 
tractors at Rangoon and the charges 
against them were that they fabricated 
accounts for income-tax purposes and 
filed false returns of income and pro- 
duced books of account which were false 
to their knowledge. The Magistrate took 
cogni;:anc6 of the complaint and exa- 
mined witnesses for the prosecution, 
On 19th June he charged accused 1. 
directed as regards accused 3 fresh pro- 
ceedings would be taken, and discharged 
accused 2 and 4. Dhana Reddy was 
accused 2. No reasons were given by 
the Magistrate for his discharge of two 
of the accused. On 30th August, that 
is, eleven days after the order of dis- 
charge, the income-tax Officer filed a 
fresh complaint against tho petitioner. 
In that complaint he set forth that a 
previous complaint had been filed and 
that the accused had been discharged 
but alleged that he now had evidence to 
place before the Court which was not 
within his knowledge at the time of 
filing the complaint referred to. The 
Magistrate examined the complainant on 
oath and took cognizance of the com- 
plaint. Tho acGusel has now come to 
this Court against the order taking 
cognizance. The first ground taken is 
that the accused having been dis- 
charged by the District M igistrate the 
Magistrate was not competent to take 
cognizance of a fresh complaint ajafnst 
him. I do not understand the learned 
advocate for the petitioner seriously to 
press row the extreme view that the 
order of*discharge was an absolute bar 
to the opening of fresh proceedings. 
Authority for such an extreme *view can 
be found in some of the -earlier cases 
decided by thq High Courts of Calcutta 
and Madras. Thus, in the case of Ni2- 
ratanSenv, Jogesh Chandra Bhatta- 
eharjee (1), it was held that: 

where an original oom^laiafe is dismissed 
under S* 203, Criminal P. €., a fresh eom^UInt 
on the same faots cannot be entwtained so 
'irrilSTO] 28 Cai. 988^1 C. W. N. 57. 
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long M tha ordor of dilmlwial is not ast «8ida 
by ft oompatonti ftuthOf 
And this view of the law was ap- 
proved hy the High Ooart of Madras in 
the case of Mahomed Abdul Mennan v. 
Panduranga How (2). Bat the decision 
in Nil, ratan Sen's case (0 has been 
clearly overruled by .a Fall Bench of the 
Calcutta High Court in the case of 
ptvarka Nath Morpdul v. Beni Madhab 
Banerje^i'i) followeJ"”By another Full 
Bench ruling in the case of Mir Ahmad 
TIossein v. MaKofhcd Askdri (4). And 
the same view oF the law has been taken 
by a Full Bench of the Madras High 
Court in thrcOTC of Emperor v. Chinna 
Kaliappa^ounden (5). In Burma the 
late Ghi^Cdiirt' and the Judicial Com- 
missionei^ of, Upper Burma have taken 
the same view, and the Courts now ap- 
pear to be practically unanimous 
holding that an order dismissing a com- 
plaint or discharging an accused person 
does not operate as an acquittal under 
S. 403 and does not bar the taking 
cognizance of a fresh complaint of the 
same offence even though the order of 
dismissal pr discharge has not been set 
aside in revision by a competent autho- 
rity. There can, I think, bo no doubt 
now that that is the corre3t view of the 
jlaw, and it is not necessary for me to 
jdisouss the arguments which have led 
the various Courts to come to this deci- 
sion. The contoution before me really 
is that although the Magistrate had 
jurisdiction to entertain a complaint he 
should not in fact have done so without 
at first making a preliminary enquiry to 
satisfy himself thai there was a good 
ground for making a complaint. AU 
though there is no legal bar to the insti- 
tution of fresh criminal proceedings 
against an accused person, who has been 
discharged, for the same odonce as that 
with regard to which he has been dis- 
charged it is obvious that the Courts 
should be chary in taking cognizance of 
complaints in such oases ; otherwise 
there would be nothing to prevent an 
accused person being harassed again and 
again with regard to one charge. In 
the case of Mi The Kin v. Nga * E Tha 
(6) the learned Judicial Commissioner 
whilst holding that: 

i) ri905l^S Had. 251 
8) l\m) 29 Cal. 652*3*5 0. W. N. 457 (P.B.). 
(4) 2» Cftl. 726«tB O. W, N. 688 (F.B.J. 

(6) tt^oel 29 M%d. 128asl6 M. L. 7. 79. 

(6) [1904 06] U. B. R. Or. P, 19. 


** the dtsbhftrgd o! An aoeused person or the 
ditmisftftl of ft oomplftint is no bnr to the insti- 
tution of fresh proooadings otherwise than 
under S. 497, Oriminnl P. 0." 

pointed out: 

that In defying with a complaint in such 
ciroumstances the Magistrate is boond to pro-| 

; ceed in the manner laid down in 8s. 200- aeq-j 
that is. after* examiningithe eomplainanti^- and; 
if udoesB^ry, after a preliminary enquiry or^ 
local investigation, to decide whether there is 
sufficient ground for proceeding. In oomingi 
\ to this decision he is bound to exercise a proper j 
discretion, and a disoreliion improperly exer 
oised would be a ground for iaterforeoce by a 
Court of revision.’* 

I agree generally in these remarks. 
And as regards this aspect of the case,! 
^h6 only point to consider appears to bel 
Whether the exorcise of the discretion 
bf the Court to proceed without bolding 
a preliminary enquiry is so clearly 
improper in the present case that the 
Magistrate should be ordered to hold 
such enquiry now, before taking farther 
proceedings. The Magistrate who ad« 
mitted the second complaint was not 
the same Magistrate as the Magistrate 
who discharged Dhana Beddy, and un- 
fortunatery, no reasons were* given for 
the discharge in the order of discharge. 
When examined bn oath as a complain 
nant on the filing of this second com- 
plaint the complainant stated; 

** the evidence I now propose to o%U was not 
available at the time I filed the first com- 
plaint.’* 

If this statement is true it is impos- 
sible to say that the Magistrate exer- 
cised his discretion wrongly in taking 
cognizance of the complaint. 1 under- 
stand tbe fresh evidence reft rred to was 
the evidence of certain clerks who 
directly implicate the petitioner and 
who were nob examined by the Court 
before he was discharged. These wit- 
nesses have since been examined by the 
Magistrate in tbe original case against 
K- C. V. Beddy. But beyond the state- 
ment of the complainant, the proceed- 
ings do not show that when cognizance 
was taken of the second complainant 
against Dhana Beddy tbe Magistrate 
hid any material before him to show 
what these witnor’ses would state be- 
yond what tbe complainant bimtelf de- 
X)03ed to. 

It has been suggested that as S. 437, 
Criminal P. C., now speoifically pres- 
oribes that before an order of disoharge 
is set aside the accused should haye an 
opportunity of showing cause against 
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ito beimg set aside the Magistrate ought 
to hath isfited notice to the accused 
beloro taking cognisance of the offence. 
This contention I am unable to uphold. 
There is no question hero of setting 
aside an order of discharge. The prose- 
cution do not contend that the discharge 
order was wrong. What they contend 
is that with the fresh evidence now 
available they can establish the guilt of 
the accused. 

Section 202, Criminal P. C., gives a 
Magistrate power to hold a preliminary 
enquiry before taking cognizance of a 
complaint but does not ordinarily con- 
template the accused taking part in that 
enquiry. I am unable to hold that there 
was any necessity to give notice to the 
accused before cognizance was taken. 
The Magistrate would perhaps have 
t)een better advised, had he taken some 
steps to satisfy himself that fresh evi- 
dence really would be forthcoming be- 
fore taking cognizance. After careful 
consideration, however,! am not satisfied 
that there is sufficient reason now for 
interfering with the Magistrate s orders. 
I do not understand it to be disputed 
that certain fresh witnesses have, since 
the filing of the complaint in the 
present case, given evidence before the 
Magistrate in the original case against 
the accused 1 E. C« V. Beddy and that 
that evidence if believed would be evi- 
dence against the present applicant. 
And in deciding whether to take cogni- 
zance the Magistrate was justified in 
considering the fact that the complai- 
nant was a responsible official who bad 
^worn before him that the fresh evi- 
dence be proposed to bring was not 
available when the first complaint was 
filed. There was in my opinion quite 
clearly no want of jurisdiction in the 
Magistrate when he took cogni;?ance on 
account of the previous order of dis- 
charge, nor am I satisfied that there was 
such, an improper use of his discretion, 
ary power as would in the circum- 
stances justify the interference by this 
Court in revision at this stage. 

The other objections taken to the 
action of the. Magistrate as 1 understand 
them are : 

(1) that the Income-tax Officer should, 
under the provisions of S. 476, Criminal 
P. C., have recorded a finding in writing 
before filing the complaint, and 

(2) that t^e first complaint haying. 


failed thelneome^tak Officer has become 
functus officio, and has no further power 
to file a fresh complaint. 

In the first place it is to be noted 
that one of the charges brought against 
the petitioner is under the provisions of 
Ss. 417 and 511, 1. P. G. So far as an 
offence under these sections is concerned 
S. 476, Criminal P. C , has no applica- 
tion. These objections can only be 
considered so far as the complaint under 
Ss. 193 and 196, I. P. 0., is concerned. 
As regards the first of the two objections 
there is not sufficient material before 
me to say whether in fact a finding in 
writing has been recorded. As regards 
the second, no authority has been cited 
to me which justifies the view that the 
second complaint was incompetent. I 
do not propose, however, to discuss these 
two points any further or to come to any 
definite finding on them, because they 
seem to me to be points which should 
be raised first before the Magistrate. 
So far as I can discover no objection 
whatever has been taken as yet before 
the Magistrate on either of these two 
grounds. That being so, I do not consi- 
der that they*should be dealt with in 
revision now. I therefore dismiss this 
application, 

P.N./r.K. Itevision dismissed. 
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(Rangoon) 

Baguley, J. 

U Ka Doe — Applicant. 


V. 


Emperor — Opposite Party. 

Criminal Revn. No, 439-B of 1929, De- 
cided on 6th November 1929, from order 
of Seventh Addl, Magistrate, Tharra- 
waddy, in Criminal Regular No. 13 of 


L928. 

(a) Penal Code, 405 — Scope. 

Section 405 refers only to moveable proMrty: 
IS Oal. 372; 6 Bom. S. 0. Cr. 33 and 36 Cal. 
r58, Foil. [P C 2) 

(b) ' Penal Code, S. 20— Scope. 

Standing teak trees must be held to be im- 
movable proprrty [P 331 0 2] 

(c) Criminal P. C., S. 238— Pereen having 
license to fell aule-nath at teak trees only 
Range Officer marking growing trees and 
allowing thorn to be felled— Officer charged 
under S. 409,- I. P. C., and found guilty 
under S. 409 or S. 427, I. P. C., and con- 
■fl«t«d— Alternative conviction U bad. 


A person had a license to fell only aule- 
nathat teak marked by a Forest Range Officer. 
But the Range Officer marked certain growing 
teak trees and allowed them to be felled by the 
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licaased, The Ofifieer wa« ohiirged under S. 409» 
1., P* Ot The Magistrate found him guilty 
of an offdnoe under S. 4^9« Penal Code or an 
ofTonco under S. 427, I. P. 0. and oonvioted 
him. 

Ileldi that alternative conviction under 
S. 427, I. P. 0. was hii inasmuch as mis- 
oheif is not a minor form of criminal breach of 
trust but is quite distinct from it, [P 591 0 2] 

(d) penal Code, S. 425— Scope. 

Intention to cause wrongful loss or damage 
is an essential for the offanoa of mischief. 

[P 591 C 2] 

Ba U$i^n — for Applicant. 

.Baguley, J. — ^The applicant, U Ea 
Doe, is or was • Forest Range Officer 
of Sitkwin Range Tharrawaddy Forest 
Division* One Po Thi got a free 
^rant for ten tons of aule*nathat teak 
timber for construction ot a kyaung. 
The condition of the license was that 
he was permitted to fell ten tons of 
aule-nathat teak marked by Range 
Officer, Sitkwin, that is, U Ka Doe, 
in Sitkwin Unolassed Forest. The pro- 
cedure whs that first of all U Ka Doe 
had to mark the teak trees in order that 
the free liense-holder should fell them. 
After the trees were felled, the trunks 
were cut into logs and measured and the 
free hammer mark had to be put upon 
them. The Magistrate his found as a 
fact that instead of the teak trees so 
marked and felled being aule-nathat 
trees they were growing teak trees. He 
has charged U Ka Doo under S. 409, 
I. P. C.: 

** That you on or about the mouth of Waso 
1290 B. B„ at Sitkwin, being a public servant 
in the employment of Goveramaat, namely a 
Porest Ranger, and in such capacity entrusted 

with certain property, to wit teak trees 

committed criminal breach of trust in respect 
of the said property." 

After this charge had been framed, 
the accused entered upon his defence 
and in the end the learned Magistrate 
found him guilty of an offence under 
S. 409, I. P. C., or an offence under 
S. 427, I. P. 0. He then sentenced U 
Ka Doe to six months’ rigorous impri- 
sonment. On appeal to the Sessions 
Judge, the conviction was upheld, but 
the sentence was reduced to the term of 
imprisonment already undergone and a 
fine of Bs. 300 or in default three 
months’ ^rigorous imprisonoAnt. > There 
were other accused in this case, but 
their fate is of no importance in the pre- 
sent matter. 

The first point tq be considered is 
whether (he epidicant (»)ald possibly 
have been convicted under S. 409y.r.P.C. 


in connexion with standing teak trees 
The general current of authority is that 
S. 405, in which criminal breach of' 
trust is defined,. can only refer to move-; 
able property: vide Jugdawn 8inhay}\ 
Queen-Empress (1), which followed Beg.' 
V. Girdhar Dharamdas (2). The same 
opinion has also been expressed in Queen- 
Empress V. Bhagu (3) and Durga Tewari 
V. Emperor (4). In the last mentioned 
case, the accused was entrusted with a 
standing crop of paddy which he reaped 
as soon as it was ripe, but nevertheless 
it was held that S. 406 could not apply 
to his offence. 

Jn the present case it is hardly neoes-' 
sary to decide whether a Range Officer 
is to be regarded as entrusted with the 
teak trees throughout the whole of his 
range or with dominion over those tei^k 
trees, for those teak trees must be held 
to be immovable property in the form in 
which they are entrusted to him and, 
therefore, he cannot be held to be guilty 
of criminal breach of trust in respect of’ 
them. 

The alternative conviction under 
S. 427, I. P. 0., I must also regard as 
bad. In the first place, there was not 
an alternative charge under S. 427 of 
mischief* The applicant has not been 
given any chance of defending himself 
with regard to the allegation of mis- 
chief. Mischief is not a minor form of 
criminal breach of trust. In fact the 
offence of mischief is quite distinct frqm 
criminal breach of trust and, most im- 
portant of all, there is no allegation that 
Government has been put to any loss 
owing to the marking or cutting down 
of these teak trees, and the causing of 
wrongful loss or damage and intent to\ 
cause wrongful loss or damage is an es- 
sential for the offence of mischief. 

It seems to me that the accused has 
been tried with the Magistrate’s view 
at an entirely wrong angle. On the 
allegation which has been held to be 
proved, it would have been perfectly 
simple to have charged, him under the 
Forest Act and Rules, bub for some rea- 
son which is not apparent the prosecu- 
tion have chosen to take their stand om 
the Indian Penal Code. It is impossi- 

~Ti) [TsWasOaTsfi, " 

(2) 6 Bh. 0. 0. 33* 

(3) Rat Un, Or. 0. m f . ? . ^ 

(4) [1909] 88 Oal* 753=3 1. 0. m^lO 

.'' 353 « . .. ' ‘ 
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ble, il I aceepb the tacts put forward for 
the prosecution as proved, to convict 
the applicant under the Forest Act and 
Buies, because he )ias not been char- 
ged under these and has not been given 
any opportunity of putting up a defence 
which might meet a charge under the 
Forest Act. The applicant I am told, is 
an elderly man at the end of his service 
with the Forest Department and he has 
spent some time in jail and undoubtedly 
been put to a very great deal of expense 
in carrying this case througn the Courts. 
It may be that he has been sufit\ciently 
punished for anything that he may have 
committed. I, therefore, set aside the 
conviction and sentence but make no 
order for a re-trial. The fine will be 
refunded. Whether further charges are 
brought under the Forest Act must lie 
with the authorities oonoerned. 
p.K./r.K. Gcnmciion set aiide. 
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(Lahore) 

Zapar Ali, J. 

OatiBham Das — Accused— Petitioner. 

V. 

7?f>ipcror— Opposite Party. 

Criminal Misc. Petn. No, 9 of 1930, De- 
cided on 14th February 1930. 

Criminal P. C., S. 215 — Whore there it no 
evidence to support order of commitment, 
commitment mutt he quashed. 

Where there is no evidence to support an 
order of commitment, the commitment must 
be quashed because absence of evidence is a 
question of law and not -of fact : 3 C. W, N,, 
4il : 9 C. W. .V. 829 ; 0 All 98 and 38 All. 29, 
Fo I [P 592 C 2] 

Moti SsLgar and Ear Gopai— for Peti- 
tioner. 

D. R, Sawhney “ fot the Crown. 

Order,— This is an application under 
S. 215, Criminal P. C., to quash a com- 
mitment. The petitioners are Mt. Ram 
Devi, a widow, Gansham Das, alleged bo 
be her paramour, and Mt. Khemi Bai, 
her maid servant. All throe' have been 
committed for trial on a charge of mur- 
der. 

Mt, Ram Devi was delivered of a male 
child which was found to be dead soon 
after delivery. The medical ofiBcor who 
mad^ the ftntiQpsy was of the opinion 
'that the child .did not, breathe after 
birth, and that there were no signs to 
show that.it had leen killed. The only 
injury that he deteptiid the body was 
the swelling of the sorotumi He found 
the testicles in a normal condition. 


Ebipbhob (Zafar Ali, T.) 

There was nothing* in bis evidence to 
show that the death might have been 
caused by the injury to the scrotum. 
Thus there is no evidence as to the cause 
of the death. Further, there is no evi- 
dence as to who caused the injury to the 
scrotum. According to the prosecution 
theory, the persons ^yho were present at 
the time of the birbh of the child were 
the three petitioners as well as a daugh- 
ter of Mt. Ram Devi and a_son qf Gban- 
sham Das accused. On the evidenoeon 
the record the case of these two persons 
i. e. the daughter of one accused and the 
son of another, conld not possibly be 
distinguished from that of the accused, 
so that if there was no case against 
those two, there could be noue against 
the accused. 

The only oiroumstanstial evidence in 
this case is that the child was an illegi- 
timate one and had been begotten by the 
miile accused aud so he and the mothc:v 
had presumably a motive for causing its 
death. But in the absence of all other 
evidence it cannot possibly be said that 
the child had been killed or that all 
three or any one of the accused bad 
killed it. The committing Magistrate 
himself disbelieved the evidence that 
the cries of the child were heard after 
its birth. Thus there is no evidence 
whatsoever in support of the charge of 
murder against any one of the accused. 
On the other hand, the evidence is that 
no murder took place The Calcutta, 
Allahabad and Burma High Courts have 
held that, where there is no evidence to 
support an order of commitment, the 
commitment must be quashed because 
absence of evidence is a question of law 
and not of fact : see Jogeshwar Ghose v. 
Emperor (1), Sheo Bux v. Emperor (2), 
Empress v. Narotam Das (3) and Bustom\ 
v. Emperor (4). 

The learned counsel for the Crown 
has taken me through all the evidence 
on the record but is unable to show that 
there is any evidence direct or circum- 
stantial, to support the charge against 
any one of the accused/ 

1, therefore, quash the commitment. 

h.m./r.i(. ' Commitment quashed^ 


(1) [1901] 5 0.W.N. 4U. 

(21 11901] 9 O.W.N. 829. 

Is) 0388] 6 All. 98=:&08B3) A.W.N. 225. 

(4) ims] 88 All. 29^1 1.0. 617=^18 A.UT. 
X9A8. 
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1930 Cr, Qiaea 593 

(Lahore) 

Agha Haidab, J. 

Atan Parkash — Pebifeioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. Case No. 200 of 1930. 
Decided on 21st February 1930, on re- 
port by Sess. Judge, Ejahore on D/- 27th 
January 1930. 

.Criminol P. C, S. 263 (h) — Betides brief 
•ummary o^f evidence if trial ends in convic- 
tion concise statement of reasons showing pre- 
tence of ingredients necessary to complete 
offence should be given Where such evi- 
dence and' reasons are not given, order is 
illegal. 

Though it is true th\t in summary trials the 
judgment need not b3 very long, yet it is the 
duty of the Magistrate to give a brief summary 
of the evidence and a concise statement of the 
reasons if the trial ends in a conviction. These 
safeguards are essential so that in the case of 
revision, the High Court may have sufficient 
material or arriving at the conclusion as to 
whether the order of the Magistrate is right or 
wrong gFurthov, the Magistrate must give rea- 
sons which would show that there was ovidence 
to prove the ingredients necessary to complete 
the offence of which the accused is convicted : 
18 Bom. 97 and 10 A. L, J. 2il, Foil. 

Where therefore a Magistrate does not at all 
mention any act of the accused which in his 
opiuion constitutes an offence under S. 34, 
Police Act of 1861, and does not record the evi- 
dence in brief, his order convicting the accused 
should be set aside. [P 593 0 2 ; P 514 0 1] 

The facts of this case are as follows : 

Facts. '-The accused and several per- 
sons whose cases have also been reported 
for revision were arrested by the police 
for being riotous in front of the Lahore 
Central Jail on 2dth November 1929. 
They were all placed before a Magistrate 
on the same day, who after trying them 
summarily convioted and sentenced each 
of them to a fine. 

Report. — The proceedings are for- 
warded for revision on the following 
grounds : 

The evidence against the accused 
and the other persons consists of 
the statement of an Inspector of Police 
and one other person to the effect that 
the accused was riotous, but there is 
nothing to show as to what particular 
behaviour on the part of acoused and 
the other persons constituted their con- 
duct being riotous. There is aAso noth- 
ing in the evidence to shew that in be- 
ing riotous the accused and the other 
persons were causing obstruction, incon- 
venience, annoyance, risk, danger, or 
damage to the residence or passengers, ia 
the locality. According bo B. 34. Police 
1930 Cr. C, 76 k 76, 


Act, the commission of any of the offences 
specified in the eight clauses of the section 
must be accompanied by one or other of 
the elements mentioned above. In the 
record of the summary trials, there is 
nothing, whatever, to show that any of 
these ingrediehts was present at the 
time of the alleged riotous behaviour. 
Further, the imperative provisions of 
S. 263, Criminal P. C., have not been 
complied with, as the learned Magistrate 
has quite failed to arrive at a finding 
and record a brief statement of the rea- 
sons for convicting the accused. The 
heading under Ci. (h), S. 263, is as fol- 
lows : 

*‘The finding and in the case of a conviotion 
a brief statement of the reasons therefor," 

but instead of this heading, there is in 
the record of each of the trials, a head- 
ing statement of the parties one 
which finds no place in S. 263, It was 
further urged before me that the accused 
and the other persons were afforded no 
opportunity of producing their defence 
and there is nothing on the record to 
show that the accused did nob avail 
themselves of this right. The procedure 
which should have been followed in 
these trials is that prescribed for sum* 
mons cases (vide S. 262) and under S. 241 
which relates to the trial of summons 
oases, the Magistrate is required to hear 
the accused and take all such evidence 
as he produces in his defence. The pro- 
ceedings, in my opinion, have not only 
been much too sunimary, but have not 
been held in accordance with law and in 
this connexion I would refer to Mehtuh 
V. Empress (l) and the remarks of 
Straight, J. and Knox, J. as quoted in 
note (j) on p. 650, of Sohoni's, Criminal 
P. 0., 12th Edition. 

For the above reasons I would recom- 
mend to the Hon’ble High Court that the 
conviction and sentence of the accused be 
set aside and the fine, if paid, be re- 
funded. 

Order of the High Court ; 

Order. —The order of the trying Ma- 
gistrate cannot stand. It is contrary to 
every recognized rule of law and pro- 
cedure. It is true that in a summary 
trial the judgment need not be a very 
long and detailed one but it ia the duty 
of the Magistrate to give a brief sum- 
mary of the evidienoe and a ooucise 
statement o f t he reas o ns if the trial 

(1) [1887} 7”P.B. 1887 Or* 
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eods in a oonviction. These safeguards 
are esseniiial so that in case of revision 
the High Court may have sufficient ma- 
terials on the record before it for arriv- 
ing at the conclusion as to whether the 
order of the Magistrate is right or wrong. 
The language of the legislature itself is 
sufficiently clear and if any authority 
were needed for this elementary rule of 
procedure Queen v. Shidgau^a 

(2) may be quoted. Furthermore as ob- 
served in Brijbasi Lal v. Emperor (3) 
the Magistrate must give reasons whicn 
would show that there was evidence to 
Iprove the existence of the ingredients 
necessary to complete the offence of 
which the accused is convicted. ^ 

Here the Magistrate does not at all 
mention any acts of the accused which, 
in his opinion, constituted an offence 
under 8. 34, Police Act 5 of 1861. These 
are matters which ought to be present 
before the mind of every Magistrate 
when he is trying oases summarily; other- 
wise there is a danger of the summary 
trial, which after all is a judicial pro- 
jceeding, being converted into a drum- 
head court-martial. 

I accept the recommendation of the 
learned Sessions Judge and setting aside 
the conviction of the accused order that 
the fine, if paid, be refunded. 

B.M. B.K, Order acoordingly, 

(2) [1894] is Aom. 97. 

(8) [1912] 10 A.L.J. 251=16 I.C. 516=13 Or. 

L.J. 708. 
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Zapab Ali and Fpoede, JJ. 

Amin Lal — Complainant— Petitioner. 

V. 

Emperor --Opposite Party. 

Criminal Bevn. No. 1158 of 1929, De- 
cided on 10th February 1930. 

tm) Criminal P. C., S. 250-S. 250 it not 
applicable to offences ordinarily triable by 
Court of Session — Order of Magistrate 
awarding compensation in respect of offence 
triable by Sessions Court is without juris- 
diction. 

* The words **ofiencd triable by a Magistrate*' 
in S. 250 relate to an ofl mce which is shown 
as triable by a Magistrate in Col. 8 Soh. 2 Crimi- 
nal P. 0. [P 6)5 0 1,2] 

Section 855 is. not applicable to offences tria- 
**^6 by a Court cif ^ Setaions according to Col. 8, 
8cb.2. AU' order l>y a Magistrate awardhig com- 
pensatiou iu respect of accusation uuder B 477 
P. 0. (the offeuae not belug triable by a Magis- 
trate aooordiog to S^b. 8) iii without Jwridiofeioa: 
14 P.B. 1902 Cr.; 21 W.R 1910 and 1 Bur, LJ. 
SB Be/: l5 P. B.1919 Dwt, [P 595 0 2] 


Biifkbcb isecf 

Sfc (b) Criminal F. C^. S. 250-*-^T#a false se- 
cusmtions -'One of offenoed triable by Court 
of Soision end other of offence triable by 
Magistrate under S 30— Magistrate awarding 
compensation in respect of both olfences- 
Apportionment not possible — Order being 
bad for uncertainty should be set aside. 

Where a complaiiiaut brings two false accu- 
sations, one of an off jnce triable by a Magis- 
trate and the other triable by a Court ot Ses- 
sion, and th « Magistrate with powers under S.iiO 
finds both to bj fils*, he is competent to award 
com pans icion only in respect of < ff jnces triable 
by Magistr t3. But if compensation,, is awa^^d- 
e 1 for b >th km is of offeaces and it is not possi- 
ble to appnrtiou-the aittciunt so awarded between 
tb) two. the order is bkd for uncertkinty and 
must be set asid'^ as a whole. [F595 C 2] 

B, S, Puri and B, C, Soai — f jr the 
Crown. 

Facts. -Amin Lal brought a complaint 
against Jagat Narain and Shiv Narain 
under Ss. 477 an 1 321 I.P. 0. Summonses 
weie issued to them under these sections, 
prosecution evidence was recorded and 
thereafter the trial Magistrate on L6th 
April 1929 passed an order discharging 
the accused an i calling on the complai- 
nant to show cause why he should not 
pay compensation to each of the accused 
under 8. 250, Criminal P. G. On 3 1st 
May 1929 he passed a supplementary 
order awarding 25^ compensation to 
each of the accused. This petition for 
revision is against the order dated 31st 
May 1929. 

Reference order. One of the of- 
fences alleged was oneunder 8. 477, 
I. P. C. exclusively triable by a court 
of Sessions; S. 250, Criminal P. G. 
expressly refers to offences triable by 
a Magistrate. Mo'famed ffayni v. Bko^a 
(1) 4. f. H 1921 Hangoon 15: 14 P. B, 
1902 and Emperor v. Quadu (2) are all 
cases in whicn it was held that wtieu 
a Magistrate invested with S 30 powers 
tries a case ordinarily triable bv a Court 
of Sessions he is not emfiowered to award 
compensation und^r S. 250, Criminal P.G. 

A. I. li, 1926 4'/. 169 establishes the 
same principle and further shows that 
there is no distinction introduced in 
cases 'where the alleged offenoes are se- 
veral in number and some only are ex- 
clusively triable by a Court ot Sessions 
In the^face of these rulings 1 must 
bold that lihe trial Magistrate had no po- 
wer to award compensation; I have been 
taken through the evidence by obunsel 
for petitioner and find no reason to dis- 
{Ij [1919] IP", a. 1919 Or.=49 LO, 173=20 
. Or. L. J. 141, 

(2) [mn 26 P. B. 1902 Gt. 
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agree with the trial Magistrate’s findiag 
that the aoousations made were false aed 
Texatious; it would appear that, with 
it be law as it now stands, a oomplainant 
•can avoid the oonsequenoes of instituting 
a false and vexatious complaint by ad- 
ding a false and frivolous accusation of 
an offence triable gnly by Court of ’Ses- 
sions, 

As I consider that the order dated 
31st May 1929 awarding compensation 
against the petitioner is one contrary to 
law I report the case for the orders of 
ithe High Court under S.438, Criminal P.G, 

Zafar Ali, J. — The question for our 
•determination is whether the order of 
the Magistrate in this case under .8. 250, 
Criminal P. 0., awarding compensation 
to the accused against whom a complaint 
under Ss. 477 and 323, LP. 0., was found 
to be falsa is legal, or is illegal in part 
or as a whole. 

An offence under S- 477, I. P. C., is 
triable by a Court of Sessions, bnt the 
Magistrate in this case had juridiction 
to try it as he was empowered under S. 
30, Criminal P G., to do bo< Mr. Soni, 
who appears for the Grown, contends 
that S. 260, Criminal P. G , makes no 
distinction between a Magistrate em- 
powered, under S. 30 and one not so 
empowered, and he argues that an 
offence shown in GoK 8, Sch, 2, Cri- 
minal P. G., as triable by a Court of 
Sessions should be deemed to be triable 
by a Magistrate for the purposes of S. 
'250 where it has actually been tried by a 
Magistrate with S. 30 powers. This 
argument is seemingly plausible, be- 
cause the term ^Magistrate’ in the ex- 
pression *an offence triable by a Magis- 
trate’ which occurs in S, 250, would 
eeem to be applicable to any Magistrate 
whether empowored under S. 30 or not. 
But in the light of the phraseology of 
Sch. 2, it appears repugnant to the 
generel sense of that expression to inter- 
pret the word ’"Magistrate” there in its 
wider significance, and it has never been 
so interpreted. Mr. Soni confessed that 
he could cite no authority in support 
of his contention. On the other hand 
the rulings on this point ard all against 
him: see 14 P. B, 1902 (Or.) which 
was followed in 26 P B. 1902 (Or.) 
1 P. i?. 1919 (Or.); 21 Weekly Beporter 
1910, and Burma Law Journal^ 38. In 
all these cases it was held that the ^ords 
an offence triable by a Magistrate* in 


-S. 260 relate to an offence which is 
shown as triable by a Magistrate in 
Col. 8, Soh, 2, Criminal P. C. An off- 
ence under S. 477 not being triable by 
a Magistrate according to that schedule 
the Magistrate’s order awarding com- 
pensation in respect of accusation of 
that offence was without jurisdiction. 

Next comes the question whether ir 
a case where the complainant bring- 
two false accusations, one uf an offence 
triable by a Magistrate and the other 
of one triable by a Court of Sessions, the 
Magistrate is competent to award com- 
pensation in respect of the former 
though he cannot do so with regard to 
*the latter. In my judgment the answer 
to this question must be in the affirma- 
tive as 8. 250 would clearly apply to 
one accusation though not to the other. 
The Magistrate could have done so in 
the present case, but his order covers 
both the accusations and it is not possi- 
ble to split up the compensation award- 
ed for both the accusations jointly and 
to assign a portion of it to one accusa- 
tion and the balance to the other. The^ 
order'is therefore unenforceable in res- 
pect of either accusation on account of 
uncertainty and must be set aside. 

In 15 P. B, 1919, also, there wereAwo 
accusations of which one was of an of- 
fence triable by a Court of'Ses^ions, and 
in the • reference to the Chief Court 
made in that case two illegalities were 
pointed out:(L) that S. 250 was not ap- 
plicable to that offence and (2) that the 
amount of compensation awarded was 
in excess of that which could be award- 
ed under S. 250. A single Judge of the 
Chief Court reduced the amount hut 
said nothing about the other illegality. 
That case therefore affords no evidence 
on the question now before ns. 

In view of what has been stated abov^ 
the conclusions to which I airiveare 

(1) that S, 250 is not applicable to of- 
fences triable by a Court of Sessions a 
cording to Cl. 8, Sch. 2, Criminal P, C . 

(2) that where a complainant brihgJ 
joint accusation of both classes of offence 
and the Magistrate with S, 30 powers! 
finds both to be false he is competent toj 
award compensation only in respect^of] 
offences triable by a Magistrate, and (3) 
that if compensation is awarded for both) 
kinds af offences and it is not possible 
to apportion the amount so" awarded 
between the two, the order is bad for 
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[OQoertaiiity and mast be set aside as i 
^bole. In the present case the Magis 
Itrate has made no snob distinction anc 
bis order mast therefore be set aside. 

Order set aside. 

^ 1930 Cr. Cases 596 

(Lahore) 

Fforde and Addison, JJ. 

Basant Singh— Convict — Appellant, 

V. 

Bmperor— Opposite Party. 

Griminal Appeal No. 1119 of 1929, 
Deoided on 20tfh January 1930, against 
order of Sess. Judge, Amritsar, 2nd 
November 1929e 

ilc (a) Criminal P. C., S. 162 — Police 
officer can explain hit conduct. 

Section 162 does not prevent a police officer 
^rom explaining his conduct in sending up a 
liarticular set ot accused persons for trial by 
making a report that he had received no in- 
^rmation to such and such efiect: AJ.B. 1929 
f^al, 298, Foil. [P 597 0 1] 

** (b) Criminal Trial — Court should not 
make use of police diaries. 

In a criminal trial the Court should not 
make use of police diaries. [P 597 0 1] 

Jai Oopal Sethi and Harbans Singh 
— for Appellant. 

B. C. Son*— for the Crown. 

Addiaon, J.—Basant Singh, son of 
Mewa Singh, appellant, has been sen- 
tenced to death under the provisions of 
8. 302, I. F. 0., for the murder of Mt. 
Bacbni, the infant daughter of his bro- 
ther Hardit Singh, on the evening of 
15th August 1929. 

Mt. Baj Eaur is the widow of 
Dewa Singh the uncle of the appellant. 
Mt. Bishan Eaur is the widow of Pal 
Singh, a collateral of Dewa Singh and 
Mewa Singh. Belations became strained 
between Mt. Baj Eaur and Mt. Bishan 
Eaur for various reasons and Mt. Bishan 
Eaur was supported by Mewa Singh 
and his sons, including the appellant. 
Mt, Baj Eaur was preventing Mt. Bishan 
Eaur from going to her room on the roof 
through the courtyard and accordingly 
on the morning of l&th August the sons 
of Mewa Singh came with earth loaded 
on donkeys, apparently in order to build 
a wall in the courtyard so as to allow 
Mt. Bishan Eau^ a passage which could 
ifet be interrupted by Mt. Baj Eaur. 

Mt. Baj Eaur objected and there wad a 
scuffle. Thereafter Mt. Baj Eaur and 
her son Dybara Singh proceeded to the 
police station and mide a report about 
this occurrence at 1 p.M. When she and 


her son returned, ii} the evening they 
disoovered that a kaoha wall had been 
built *in the bourtyard in their absence. 
This they proceeded to demolish at once,, 
an easy task as it was made of wet 
‘mud. The appellant Basant Singh ar- 
rived on the scene with his brother 
Hardit Singh, while Mt. Bishan Eaur 
and Mt. Labh Eaur, wife of Haidit 
Singh, looked on from the roof. Appa- 
rently the two brothers, Basant Singh 
and Hardit Singh, lost their tempers 
and Hardit Singh called out to his wifo 
on the roof to throw the child down.. 
His wife did nothing but Mt. Bishan 
Kaur, for whom the wall had been built„ 
took the infant out of Mt. Labh Eaur’s 
arms, brought it down to the courtyard 
and flung it at, or to, Mt. Baj Eaur whe- 
at the time was seated on the demolished 
wall.^ Basant Singh struck Mt. Baj 
Eaur’s arm when she had the child in 
her arms and she therefore handed it to 
her daughter, Mt. Dalip Eaur. ‘Basanfc 
Singh attacked Mt. Dalip Eaur and she 
took the child on to the roof and made* 
her over to Mt. Pritam Eaur, a neigh* 
hour who was there. Basant Singh, the 
appellant, followed on to the roof, but- 
Mt. Pritam Eaur refused to give the 
child up. She only gave her up on Mt.. 
Labh Eaur's saying that it was no con* 
cern of hers. Thereupon Basant Singh 
seized the child by the legs, battered 
its head against the parapet of the roof 
and flung it down into the courtyard.. 
After this Hardit Singh, the father of 
the child, went to the police station and 
reported that Mt. Baj Eaur in conse- 
quence of the dispute over the wall com- 
menced flinging bricks and that one of 
the bricks struck the child and killed 
her. Mt. Baj Eaur did not go to the 
police station but sent telegrams report- 
ing the occurrence. 

The case for the prosecution is made 
out by Mt. Baj Eaur, her son Darbara- 
Singh, her daughter Mt, Dalip Kaur, by 
Mt. Fritaqi Eaur, who has already beea 
referred to, and by two Sud residents of 
the village, Dial Chand and Mulkh Baj. 

It is also supported, though in a halting, 
fashion, by P^l Singh, a of the vil- 
lage. Labh Singh, on the other band,, 
supports the defence story, but the lear* 
ned Sessions Judge has given good rea- 
sons for rejecting his testimony. As 
against this evidence the appellant exa* 
mine^ no witness in his defence. 
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The learned SeAione Judge has made 
[use of the police diaries and he should 
|not have done this. The principal use 
he made of them was to see when the 
Ivarious witnesses were examined and 
ithis he could have ascertained by ques- 
tioning the various investigating officers. 
IWithout making any use of these diaries 
1 hold that the guilt of the appellant 
has been clearly established. The in- 
vestigating officers stated that nobody 
oame forward before them to support 
the defence theory that a brick bad been 
thrown by Mt. Baj Eaur and that this 
killed the child. It appears to me that 
S. 162, Criminal P. C., does not prevent 
a police officer from explaining his con- 
duct in sending up a particular set of 
accused persona for trial by making a 
statement that he had received no in- 
formation to such and such effect. This 
view was taken by a Division Bench of 
the Calcutta High Court; see Tota Meah 
Chavdhuriv, Emperor (l). 

Mt. Baj ‘Eaur impressed the Sessions 
Judge when she was giving her evi- 
dence and he stated that he was satis- 
fied that her evidence was true. She 
appeared to him to be a woman of de- 
termined character whom the appellant 
and his family found considerable diffi- 
oulty in overruling. There is also no 
reason why the two Sud witnesses, who 
have nothing to do with the parties, 
ehould be disbelieved. On the evidence 
I have no hesitation in holding that the 
appellant in a frenzy of passion because 
of the resistance of Mt. Baj Eaur deli- 
berately killed the infant daughter of 
his brother with the intention of impli- 
oating Mt. Baj Eaur. 1 would, there- 
fore, maintain his conviction for murder 
punishable under S. 302, 1. P. C. 

The question of sentence is a difficult 
one. At first sight the crime appears to 
be one of a very brutal type but it is 
not a case of deliberate murder. It is a 
case where the appellant in a fit of 
frenzy at the resistance of Mt. Baj Eaur 
when he was scarcely a reasoning ani- 
mal, seized the infant and killed her. 
In these circumstances, and pspecially 
as such crimes are not commbn, I would 
accept the appeal to the extent of redu- 
cing the sentence to transportation for 
life. 

Fforde, J. — I agree. 

B.M./B K. Order aoeordingly.* 

(1) A.I.B. 1106. 
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1930 Cr. Cases S97 

(Lahore) 

Tapp, J, 

Dhanwant Singh and another — Con- 
vict — Appellants. 

V. 

Emperor-- Opposi te Party. 

Criminal Appeal No. 138 of 1930, De- 
cided on 3l8t March 1930, against order 
of Sub-Judge, Ludhiana, D/- l4th Janu- 
ary 1930. 

Penoi Code, S. 34 — Where fight resolves 
into single combat end results in death and 
injuries priciples of joint responsibility 
do not apply. 

Where a fight in response to a ohallenge re- 
solves itself into two single oombats and results 
ift death of a person and injuries to the other 
the aooused are individually responsible for 
their own aot, there being no common inten- 
tion but only single intention on the part of 
each of the aooused to fight with his own op- 
ponent and the principles of joint responsibility 
provided for in S. 84 cannot be applied in such 
case. One accused cannot therefore be held 
responsible for the aot of the other, [P 598 0 2] 

Mehtab Singh — for Appellants* 

jB. a . Jermy for the Oovt. Advocate — 
for the Crown. 

Judgment. — Dhanwant- Singh (24), 
Bhagwant Singh (21) and Balwant Singh 
(16), three brothers Jats of Chooke in 
the Ludhiana District were charged 
under S. 302/34, I. P. C. with murder, 
in respect of the death of Arjan Singh 
on 29th August 1929 and under 
S. 324/34, 1. P, C., with having caused 
hurt to Bhag Singh, the elder brother of 
Arjan Singh at the same time. The 
learned Sessions Judge in agreement 
with the four assessors found Bhagwant 
Singh not guilty and acquitted him. In 
agreement with two of the assessors he 
convicted the appellants Dhanwant 
Singh and Balwant Singh under Cl. 2, 
S. 304 read with S. 34 and S. 324/34 
and on both counts sentenced each to 
five years* rigorous imprisonment. 

It appears that there was some ill* 
feeling between the two families over a 
wall and shortly before the occurrence 
there was a quarrel between the decea^ 
sed and the two appellants and Bhag- 
want Singh over the trespassing of a 
camel into the fields of the deceased, 
who is alleged to have slapped BalwanW 
Singh. 

There are only two eyewitnesses 
of the subsequent occurrence Bhag 
Singh and Eishen Singh. According to 
the former he was cutting ohati in hie 
fields when Eishen Singh called out to 
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him that trba deodasod was fighting with 
the two appellants and Bhagwant Singh. 
W«tn038 ran in the direction of the fight 
and saw the three brothers assailing the 
deceased with kassis. Deceased had 
fallen under the assault and when Bhag 
Singh reached the spot he found bis 
brother was dead. Balwant Singh 
caught witness by the hair and the other 
two brothers struck him with their 
kassis and knocked him senseless. 

Kishen Singh on the other hand tells 
a somewhat different story. He was 
grazing his mare at .a distance off some 
60 or 60 karms from the spot when he 
saw the deceased pick up two kassM 
from the spot from a field and 
beard him shout out a challenge. Bhag 
Singh joined the deceased, arming him- 
self with the second kassi and on the 
two appellants arriving on the scene a 
fight ensued between these four persons, 
Dhanwant Singh versus Bhag Singh and 
Balwant Singh versus the deceased, In 
cross-examination Kishen Singh made 
it appear that the two appelUnts at 
first ran away from the deceased and 
his brother, who pursued and overtook 
the appellants who then turned and 
opposed the deceased and Bhag Singh. 

It was on this part of the evidence of 
Kishen Singh that the appellants ap- 
parently based a plea as to the right of 
private defence. The learned Sessions 
Judge did not accept the evidence of 
either Bhag Singh or Kishen Singh in 
its entirety on the ground that the 
former was exaggerating the case against 
the appellants while the latter was try- 
ing to favour them. On the medical 
evidence he arrived at the conclusion 
thac there was a standup fight between 
the deceased and Balwant Singh on the 
one part and Bhag Singh and Dhanwant 
Singh on the other. He impliedly re- 
jected the plea as to the right of private 
defence, which has again been urged 
))dford me, and after giving the case and 
the arguments of the learned counsel for 
the appellants my careful consideration 
I agree with the view taken by the 
^arned Sessions Judge of the affair. 
The post-mortem examination vjhich 
was held on 1st September when the 
body was in an advapoed stage of de- 
composition disclosed a bruise on the 
right ear and another above and behind 
the left ear. Fite of the tipper front 
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teeth had been completely fraotnred as 
were also the right and left temporal 
bones. 

Bhag Singh bore no less than 12 in- 
juries of which two were incised 
wounds ; Dhanwant Singh bore 4 in* 
juries one of which was an incised one 
on the head and Balwant Singh sus- 
tained 6 injuries all due to a blunt we- 
apon. In the case of each of these three 
persons the injuries were simple in 
nature. In my opinion it has been estab- 
lished by the evidence that in reaponsej 
to a challenge by Arjan Singh there was| 
a fight between him and his brother on 
one side and the two appellants on thej 
other, which resolved itself into two| 
single combats or duels between the 
deceased and the appellants Balwantj 
Singh and Bhag Singh and Dhanwant! 
Singh respectively. Each of the com- 
batants was armed with a kassi of 
which the cutting edge was*used by 
Bhag Singh and Dhanwant Singh and 
the blunt side or socket and by the de- 
ceased^ and Balwant Singh. The absence 
of incised wounds on their persons in 
the case of the two latter would not 
necessarily indicate the kassis were not 
used by them. This implement is just 
as, if not more, effective when used as 
a weapon of offence with the cutting 
edge uppermost. The plea as to the 
right of private defence is I consider 
untenable and has not been borne out 
by the evidence. The testimony of 
Kishen Singh as to the two appellants* 
having been pursued by the deceased 
and Bhag Singh is I think unreliable to| 
this extent. On the above findings 
S. 34, 1. P. C. will not apply and in the 
circumstances Balwant Singh cannot be 
held responsible for the act of Dhanwant 
Singh in causing hurt to Bhag Singh 
nor can Dhanwant Singh be held liable] 
for the act of-Balwant Singh resulting in 
the death of Arjan Singh. Each appel- 
lant is individually responsible for his 
own act and in my judgment it is not 
possible to apply the principle of joint 
liability provided for in S. 34. There 
was no copnmon intention in the present 
case, but a^single and individual iriten- 
tion on the part of each appellant toj 
fight with his own opponent. For ins-! 
tance A and B two brothers challenge 
Cand D two others to a duel owml to 
a oommon causa of quarrel. .A kills I> 
and B slightly irojures 0. Can B be held 
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Jointly respQDsible ior the death of D 
aud A for causing hurt to G? 1 do not 
think so, as the only intention which is 
common is to have a combat each with 
his own opponent. 

For the above reasons I would partly 
accept the appeal and set aside the con- 
viction of Balwant, Singh under S. 324 
and that of Dhanwant Singh under 
S. 304 (2). I affirm the conviction of 
Balwant^Singh under Cl. (2), S, 304 for 
causing the death of Arjan Singh and 
also the sentence wiiich is by no means 
severe in view of the weapon used and 
the force employed. The conviction of 
Dhanwant Singh under S. 324 for caus- 
ing hurt to Bhag Singh is also affirmed 
but the sentence is reduced to two 
years* rigorous imprisonment. 

R.M./II.K. Order accordingly* 

1930 Cr. Cases 599 

• (Patna) 

ADAMI A13D SCROOPE, JJ. 

Bhagwan Das Bhagat — Accused — Ap- 
pellant. 

V, 

Emperor — Opposite Party. 

Death Ref. No. 3 of 1930, and Crimi- 
nal .Appeal No. 22 of 1930, Decided on 
11th February 1930, made by J. C., 
Chota Nag|ur, on 17th January'1930, 
and from his decison, D/- 15th January 
1930 respectively. 

Criminal Trial — Retracted confesaion — . 
It it not absolute rule of law that retracted ' 
confession cannot be accepted w thout cor- ^ 
roborative evidence— But where corrobora- 
tive evidence does not show beyond reaso- ^ 
nable doubt that accused is guilty he should \ 
be given benefit of doubt— Evidence Act. S. \ 
114 . 

A retrarted confession must be supported by ^ 
iiidep ndent and reliable evidence corrobora- | 
tit'g it in material particular, but it cannot he ^ 
laid down as an absolut(3 rule of law th^it a 
confession and subsequently retracted ^ 

cannot be accepted as evidence of guilt without ^ 
independent corroborative evidence, But where ' 
the corroborative evidence is insufficient to ] 
show bejond reasonable doubt that the ac- ] 
cuBod had com nitfied the murder the accused | 
should be given the benefit of doubt. | 

[P 601 0 1, 21 

JB. C. De for Appellant. j 

Asst* Govt* Advocate — for the Crown. 

Adtmi, J. — The appeliantp fBhagwan 
Das Bhagat, has boan 'found guilty of 
the murder of his brother Mababir alias 
Nunoo Bhagat, by the Judicial Commis- 
sioner, Chota Ni^gpur, and has been sen- 
tenced to death. The /sentence comes 
before us for confirmation. 


On 4tb October last, at dawn the 
chaukidars, Motid Qhatwar and Budhna 
were returning from their rounds in vil- 
lage Bagodar Dih when they heard from 
the appellant and two other men that 
there was a dead body floating in the 
tank of Anant Lai. They went to the 
tank and saw the dead body, of a man 
floating in the water. While Budhna 
stayed behind to keep watch, Motia 
W( nt to the police station and gave in- 
formation at 7 a. m. The Sub-Inspec- 
tor recorded an information of an unna- 
tural death, and went off to the tank. 
He had*the body taken out of the water 
in the presence of P. W. 11 and P. W, 
12 and others, who identified it as that 
of Mababir. It was in a very decom- 
posed state. The upper half of a grind- 
stone was found tied to the body by a 
rope round the chest, and a gameba was 
tied round the neck. An inquest report 
was drawn up and the body was sent 
to Hazaribagh for poet mortem exami- 
nation. 

The Sub-Tnspeotor then went to Maha- 
bir*B house where, on a charpoy in the 
verandah, he found a bloodstained len- 
dra and a torn pillow. There were 
drops of- blood dn the floor leading from 
the charpoy to the back door which 
opened towards the bari, adjoining 
which is the tank where the body was 
found. Bhagwan Das, the appellant was 
questioned and stated that he had last 
seen Mahabir on Sunday the 29th 
September. He thought that Mahabir 
might have gone to his father-in-law’s 
house at Dumri. Ram Charitar, the son 
of the appellant was also questioned, but 
gave no information, nor did the wife 
of the appellant. Bhagwan *s house was 
searched but nothing incriminating was 
found. The Sub-Inspector, however, had 
some suspicion against him because he 
knew that Bhagwan bad laid an infor- 
mation at the police station in June in 
which he said he suspected Mah hi r to be 
the thief, and because there had been a 
quarrel between the two men who were^ 
brothers. 

On 6th October, Saturday, Bhagwan 
made a statement to the Sub-Inspector 
and took him to his bari where, from sm 
heap of manure he took out a gilaf 
(wrapper). It showed signs of having 
been burnt and bad stains of blood on 
it. Bhagwan was arrested and setlb to 
the jail at Hazaribagh on &th. On lUh 



eeo 

Ootobdt Bbagwan made a confession be- 
fore the Magistrate. 

The confession was a very full one. 
It told how eight years before the two 
brothers and a nephew bad divided the 
family inheritance, how Mahabir had 
encumbered his share and had tried to 
trick ^hagwan in conspiracy with one 
Iswar in an exchange of lands leading 
to a complaint by Bhagwan which was 
unsuccessful, how in February 1929, 
Mahabir executed a deed of gift of bis 
lands in favour of Bhagwan and his son 
Bamcharitar, the agreement being that 
Bhagwan was to feed and maintain 
his brother; . how Mahabir, at the 
instigation of Iswar, stole from 
Bhagwan's house a box containing a 
deed of a sale by Iswar to Bhagwan, 
and information was given at the police 
station, and how on 19th July 1929 
Mahabir, on the ground that he had not 
been fed and maintained as agreed, exe- 
cuted a deed cancelling the deed oi gift 
executed in February. 

The confession proceeds to relate how 
on the 29th September while Bhagwan 
was away, Mahabir went to a field 
which he had transferred to Bhagwan 
and cut and took away the marua crop 
from it. When Bhagwan got home in 
the evening his son told him what had 
happened and he was very angry. At 
about 10 p. m. he went to the shop of 
one Mad ho and there met Chaman, 
Baghunatb and Jungli. He told them 
what had happened and they, relating 
their experience of transactions with 
Mahabir, agreed that he must be put out 
of the way. The five men went to 
Mahabir*s house and finding him in the 
verandah took his gamcba and twisted 
it round his neck and strangled him. 
While Bagbunath twisted the gamcha 
round Mahabir’s neck, Bhagwan helped 
by holding Mahabir’s hand. Then they 
took Mahabir's bpdy to the tank, fas- 
tened a grindstone by a rope the chest 
and threw the body into the tank. They 
burned Mahabir’s cloth on the bank, but 
when they tried to bum his wrapper 
also, but finding it made too much light 
and might ^t|raot attention, Bhagwan 
Juried it under fk manure heap. 

At the inquiry before the commit- 
ting Magistrate Bhagwan denied that 
he had killed Mahabir and said that 
the Sub-Inspector tiad beaten him and 
told him he would be made an approver, 


1930 

and so he had mad6 the confession for 
fear of his life. The appellant’s son, 
Bamcharitar deposed before the com- 
mitting Magistrate that on 29th when 
Bhagwan returned home at 6 p. m. he 
Bamcharitar, had told his father that 
Mahabir had robbed his marua. At 
midnight the boy went out .to make 
water, and when he was returning he 
saw Bhagwan, his father, with Ohumru, 
Jangli, Madeo and Bagbunath killing 
Mahabir. He saw them through a hole 
in the wall. He was attracted to look 
through the hole by the noise he heard 

In the Sessions Court Bhagwan ad- 
hered to his* denial made before the com- 
mittfing Magistrate, and denied that 
anything was recovered in his presence. 
Bamcharitar in bis examination-in-ohief 
stated that he did not know how 
Mahabir died and that he did not go 
out to make water and that what he bad 
said before the committing Magistrate 
was induced by a beating and tutoring 
by the constable and chaukidar. He 
admitted that he had deposed as re- 
corded by the committing Magistrate, 
and in answer to a question said, after 
hesitation that what be had deposed 
during the inquiry'was true. Then in 
cross-examination be denied that Bhag- 
wan was angry when he heard Mahabir 
bad out his marua, and said that 
be, Bamcharitar, had seen nothing and 
never bad said he had seen anything. 
He had twice been examined by the 
Sub- Inspector, and on the first occasion 
told him he had seen nothing, and on 
the second occasion had told the Sub- 
Inspector that he had gone out with his 
mother, and bad come back, shut the 
door and slept. 

In spite of the fact that the appellant 
retracted his. confession both before the 
committing Magistrate. and in the Ses- 
sions Court, and that Bamcharitar, the 
only eyewitness of the actual murder 
according to the prosecution, resiled from 
his statement made before the commit, 
ting Magistrate, the learned Judicial 
Commissioner had held that thq retrac. 
ted confession has been so corroborated 
that the guilt of the appellant has been 
proved, and the assessors too have ex- 
pressed opinion that he is guilty. 

The oral and documentary evidence 
shows satisfactorily that the relations 
between the brothers were not happy. 
It is proved that in April 1928 Bhag- 
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wan filed a ooofplaint against Iswar 
-asking for inquiry into an alleged 
fraudulent exchange of lands between 
Mababir and Iswar to the detriment 
of Bhagwan, that on 22nd February 
1929 Mahabir executed a deed of gift in 
favour of Bhagwan and his son, and 
then on 19th July 1929 cancelled the 
*said deed of gift because Bhagwan had 
failed to feed and maintain him ac- 
oording to the agreement. It is true 
too that Bagwan laid an information 
at the police station to the effect that 
lie suspected that Mahabir IgLd stolen 
a box containing some documents of 
liis. Witnesses have shown too that 
on 29th in Bagwan’s absence Mahabir 
out the marua in Bhagwan's field. 

Therefore the confession has been 
corroborated in its account of the rela- 
tions of the brothers up to the evening 
of 29th and the motive it supplies 
for the murder. 

The grindstone found fastened to the 
body and the gamcha round the neck, 
as well as the production by Bhagwan 
of the wrapper with 'igns of burning 
on it corroborate the method of the 
murder and the disposal of the dead 
body given in the confession. The 
learned Judicial Commissioner has 
found that the fact that Bhagwan kept 
ailent and gave no information that his 
brother was missing also points to his 
guilt. I do not, however, think that 
this is a strong point, for having regard 
to the illfeeling between the brothers 
Bhagwan would care little if his brother 
was absent. 

The question is whether the corro- 
boration of the retracted confession in 
this case is sufficient to fasten the guilt 
on the appellant. 

A retracted confession must be sup- 
ported by independent reliable evi- 
Idenoe corroborating it in material parti- 
Iculars, but it cannot be laid down as 
!an absolute rule of law that a oonfes- 
jsion made and subsequently retracted 
cannot be accepted as evidence of guilt 
without independent corroborative evi- 
dence. Is the corroborative^ evidence 
in this case sufficient to fastbn the guilt 
on the accused without any reasonable 
doubt ? As to the actual mui^er the only 
witness put forward by the prosecution 
is Bamcharitar and he has resiled from 
this statement. The learned Judicial Oom- 
missioner is inclined to rely on his state- 
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ment before the committing Magistrate 
but his evidence can hardly be held to 
be reliable and to corroborate the con- 
fession. He denied all knowledge of 
the occurrence when first examined by 
the police, and it was only three days 
after when bis father bad made a state- 
ment that be came forward and said he 
bad seen the actual murder, j 

Bhagwan Das says he was induced 
to make the statement by the hope held 
out to him that he would be made an 
approver against the other men be 
mentioned as taking part in the murder. 
There is no evidence to corroborate bis 
Story that these men had enmity against 
Mahabir. 

The medical evidence so far corro- 
borates the confession that it shows 
that Mahabir was dead before his body 
was thrown into the tank. ,The medi- 
cal evidence is to the effect that death 
was not due to drowning. But the body 
was so far decomposed that it was im- 
possible for the Civil Surgeon to deter- 
mine what the cause of death was. No 
wounds could be noticed nor could it 
be said definitely that death was due 
to strangulation. The finding of the 
gamcha twisted round the neck would 
appear to corroborate the story of 
strangulation in the confession, but 
the finding of blood on the bed and 
ground and on the wrapper of the de- 
ceased produced by Bhagwan before 
police points the other way. I can 
find no good reason for the presence of 
so much blood, if strangulation was as 
shown by the confession, the cause of 
death. 

It may well be that Bhagwan had 
enmity with Mahabir and this was the 
cause why Bhagwan was suspected. 
There can be no doubt that th^ suspi- 
cion against him is very strong, but, 
in the light of the fact that be has re- 
tracted bis confession and that Bam- 
cbaritar has resiled from his statement 
implicating Bhagwan I am very doubt- 
ful whether the fact that Bhagwan pro- 
duced the wrapper of Mahabir and 
made a confession implicating othe^K^ 
persons after the body had been dis- 
covered with a gamcha fastened round 
the neck which confession has after- 
wards been retracted is sufficient tel 
show beyond reasonable doubt that' 
Bhagwan caused the death of Mahabir 
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I.iiroald, therefore, give him the benefit 
of the doubt and a(»iait him. 

Scroope, J. — I agree. 

B.M./B.K. Conviotion set aside. 
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Addison and Hilton, JJ. 

Sewa Sinj/fe— Convict— Appellant. 

V. 

Opposite Party. 

Criminal Appeal No. 39 of 1930, De- 
cided on 20th March 1930, 

(a) Criminal Trial — Evidence — No* suffi- 
cient motive for murder shown — Failure of 
prosecution to establish additional motivf 
is not fatal defect in prosecution case^ 
Penal Code, S 302. 

Where no sufficient motive for the a8<=ault 
on the deceased is shown the mere fact that 
the prosecution does not establish any addi- 
tional motive for the assault cannot be taken 
as a fatal defect in the prosecution cas:). The 
accused may be the only surviving person 
knowing the cause of enmity with the deceased 
and the failure of the prosecution to elicit it 
is not a sufficient reason to disbelieve the eye- 
witnesses. [P fi02 G 2; P 603 0 1] 

(b) Penal Code, S. 302 — Best criterion of 
force and character of blow is result which 
it effects— Person striking with weapon like 
lathi on vulnerable part of body as head must 
be deemed to heve intended to cause injury 
as he knew was likely to cause death. 

The host criterion of the force and character 
of a blow is to regard th*) result which it has 
effected. A person delivering a violent blow 
with a lethal weapon like a Itthi on a vulner- 
able part of the body as the head must be 
deemed to have iutonded to cause such bodily 
injury as he knew was likely to oausa the death 
of the person to whom the injury was caused: 
4J.lt, 1928 Lah. 93, BeL on; 5 P.N. 1893 Cr. 
and 9 SJj,R. 99, Dist. 

Where, therefore, there are no indications 
that the accused dealt auy other kind of blow 
or to cause any other sort of injury bo can bo 
held guilty under S. 802. [P 603 0 J] 

Nand Lai — for Appellant. 

Des Raj Sawhneu — for the Crown. 

Hilton, J. — Sewa Singh appeals 
against his conviction under S. 302, 
1. P. C., and sentence of transportation 
for life for the murder, on 22nd Septem- 
ber 1929, at Ajitwal, in the district of 
Ferozepere of Pala Singh. 

Pala Singh died from extensive frac- 
ture of the right parietal bone of the 
jl^ull caused by a blow from a blunt 
weapon such as a lathi. He had a 
swelling on the right side of his head 
three inches above the right ear. There, 
was also a skin opntuaion on the 
left side of the front of the bead which 
may have been caused by the same blow 


as the injury on the xCghb side of the 
bead, or in the alternative may have 
been caused by a fall after receding the 
said blow. 

Four eyewitnesses appeared for the 
prosecution and described the affair. 
They are Sham Singh (P. W. 4), Bamzan 
(P. W. 6), Dmer Din (J?. W. 7) and Amar 
Singh (P. W. 8). According to the ac- 
count given by them Sham Singh (P. W. 
4) and the deceased Pala Singh were 
proceeding along the village lane in one 
direction and were met by the appel- 
lant Sewa Singh, accompanied by one 
Ganda Sihgb, coming in the opposite 
direction. The appellant is said to have 
had a lathi and with his lathi he struck 
a blow on the head of Pala Singh which 
resulted in the latter's death. 

There w s also a witness named Mt. 
Fatti whose evidence corroborates the 
fact that Sham Singh (P. W. 4) and Pala 
Singh deceased were in each, other's 
company just before the occurrence. 

The defence was that the appellant 
did not strike the deceased and that the 
prosecution witnesses are inimical to 
the appellant and have told a false story 
on that account. No defence evidence 
was called. 

There is no very clear motive for the 
crime, but Mt. Khemi (P W. 9), the 
mother of the deceased, related that the 
appellant had a grudge against the de- 
ceased an account of his suspicion that 
the deceased had stolen a hen some 
three weeks earlier. When the decea- 
sed had offered to pay for the hen the 
appellant is said to have abused him 
and refused to accept such payment. 
The Sessions Judge has believed that 
there was such a quarrel about a hen 
but that it was not followed by any 
other dispute during the three weeks 
that intervened before the death of Pala 
Singh and that by itself it does not 
afford a sufficient motive for the assault 
upon Pala Singh, This view is, in my 
opinion,' correct, but the fact that the 
prosecution have not established any 
additional motive for the assault cannot 
be taken as a fatal defect in the pro-, 
secutioQ case. If there was any otherj 
cause of enmity between the appelUntj 
and the deceased it was not necessarily 
known to any other person than these 
two and, as Pala Singh is dead it may bej 
that the appellant is the only surviving 
person who is aware of such a matter 
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[and the failure o! the prosecution to 
lelicit it is not a sufficient reason for 
Idisbelieving the eyewitness. 

There is, in my opinion, no good rea- 
son to doubt the evidence of these eye- 
witnesses, their alleged grounds of en- 
mity with the appellant being matters 
of insufficient importance to justify 'a 
conclusion that they have perjured 
themselves in the present case. Sham 
Singh’s* presence at the scene of occur- 
rence finds corroboration in the evidence 
of Mt. Fatti, while Bamzan and Umar 
Din live close to the spot where the 
affair took, place and it would be strange 
if they had not witnessed it. 1, would 
therefore, accept the version of the 
affair as given by these eyewitnesses. 

The appellant's counsel has strongly 
contested the finding of the learned 
Sessions Judge that the act of the. ap- 
pellant amounted to murder. All the 
assessors'and also the learned Sessions 
Judge held that there was no intention 
to cause death. The Sessions Judge, 
however, considered that the deed fell 
under Cl. 2 or 8, S. 300, 1. P. 0. 

Now, the facts are that the appellant 
struck a single blow with a lathi on the 
head of Pala Singh with sufficient force 
to cause extensive fracture of the skull. 
The medical witness deposed, and I 
agree with him, that the fracture of the 
skull was sufficient in the ordinary 
course of nature to cause death. The 
question thus remains whether the ap- 
pellant had the intention of giving a 
blow with that force sufficient to cause 
that amount of bodily injury or not. If 
he had such an intention Cl. 3, S. 300 
icovers the case and the offence is one 
of murder. In my judgment there is no 
jaufficient ground for imputing to the ap- 
pellant an intention to deal a blow or 
to cause an injury different from that 
which he actually did cause. The best 
criterion of the force and character of 
the blow is to regard the result which 
it effected. There are no indications in 
the present case that the appellant had 
intended to deal any other kind of blow 
|or to cause any other sort of injury. 

The appellant's counsel has in the 
course of his arguments mentioned cer- 
tain authorities including 6 P. B. 1893 
(Cr.) and Saiflino v. Emperor {i). Of 
these the last meniioned authority d ealt 
(1) ^ 8.UB. 99=80 I.O. 996==i6 Or. 

L.J. 710. 


with an entirely different sort of assault 
and does not appear to be helpful in 
deciding the present case. In the first 
mentioned ruling the instrument used 
was a wooden kharwanji and it was re- 
marked in the course of the judgment 
that this was not a weapon of a lethal 
nature. Importance was also attached 
in that case to the fact that the blow 
was given in anger on the impulse of 
the moment. It was also pointed out 
that the question of the intention or 
knowledge with which the striker acted 
is always one of fact and not of law. 

An authority to which the learned 
Public Prosecutor has drawn attention 
is Preman v. Emperor (2), the facts ot 
which are closer to those of the present 
case. In that case it was held that a> 
person delivering a violent blow with a 
lethal weapon like a dang on a vulner- 
able part of the body such as the head 
must be deemed to have intended to^ 
cause such bodily injury as he knew was 
likely to cause the death of the person 
to whom the injury was caused. 

In my opinion the appellant Sewa^ 
Singh intended to cause the bodily in^ 
jury which he actually did cause and on 
that view of the matter I would uphold 
the finding and sentence passed by tbd' 
learned Sessions Judge and w ould dis* 
miss the appeal of Sewa Singh. 
Addison, J. — I concur. ' 

B.M./lt.K. Appeal dismissed, 

{ 2 ) A.I.R. '1^28 Lft h. CiT 
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Jai LaIiARI) Bhidf, JJ. 

Gopi Chand— Convict — Appellant. 

V. 

Emperor — Opi)osite Party. 

Cn'minal Appeal No. 109 of 1930, De- 
cided on 26th March 1930, against order 
of Sess. Judge, Shahpur, D/- 13th Janu- 
ary 1930. 

lal Criminal Trial—Evidence — Intentioi^ 
of culpr U •hould be gathered from their 
acU and surrounding circumtiancei’— 'Penal 
Code, S. 30. * 

Intention of the culprits has to be getbetod 
from their acts and all the aurroundiug Cir- 
cumstances. [P C06 0 2] 

Wbere from the circumstances there caa 
be no doubt chat the iutontion of the aecuseds^ 
was to cause the death of a person, they mUsi 
b.^ assumed to have intended the natural con- 
sequences of their act and the burden liei^ 
heavily on them to prove that they had some 
other intention. In absence of any such prool' 
the accused can be held guilty undes S. 307, 

CP6<)6C2i 



604 'QopiOhandv. 

(b) CrimiiMil P. C.* S. 162«-^SUteBieiit be- 
fore iDrertigaliDg officer cen be ueed to 
conlredict witnets but only if provision* of 
S. 145 Evidence Act. have been complied 
with*- Evidence Act» S. 145. 

Under S. 162 a statement made before the 
investigating officer can be used for the pur- 
% pose of contradicting such witness when pro- 
duced at the trial but after strict compliance 
with the provisions of S. 145, Kvidence Act. 

[P 607 0 1] 

If the witness admits to have made the state- 
mentthe previous statement in writing need not 
be proved. If he denies to have made any such 
statement* and*it is intended to contradict him 
the relevant portions of the record contrary to 
his statement in Court must be read to him 
and the witness should be given the opportu- 
nity to reconcile the same. It is only after 
this is done that the record of the previcras 
statement becomes admissible in evidence for 
the purpose of contradicting the witness and 
can then be proved in any manner provided 
by law. [P 607 0 2] 

(c) Evidence Act. Ss. 145 and 155 — S. 155 
does not lay down how former statement is 
to be proved — Mode of proof is provided for 
in S. 145 which controls S. 155. 

Section 155 only lays down that the credit 
•of a witness may be impeached inter alia by 
proof of former statements inconsistent with 
any part of his evidence which is liable to be 
contradicted; but it does not lay down the 
manner in which the former statement is to 
be proved. The mode of proof of such a state- 
ment in writing when it is sought to be ten- 
dered in evidence for contradicting a witness 
IS provided in S. 145. In other words S. 155 
is controlled by S. 145 and is not independent 
«f it. [P 602 0 2] 

M. L, Batra — for Appellant. 

B. 0. Soni and Nanak Chand — for 
the Crown. 

Jai Lai, J , — ^This judgment will dis- 
pose of criminal appeals Nos. 109, and 
110 of 1930. Gopi Chand and ifazal 
£arim bare been oonvioted by the Ses- 
sions Jndge of Sbabpnr for an offence 
vnder S. 307, 1. F. 0., and have both 
been sentenced to transportation for 
life. They are alleged to have caused 
injuries to Nanak Chand, a shopkeeper 
of Obak No. 21 G-B, to which village 
both the appellants also belong, on the 
night preening the 22nd Jnly 1929. 

. No immediate cause of the alleged as- 
eault on Nanak Gband is disclosed by 
the proseontion evidence but there is 
Abundant evidmoe on the record from 
.jrhiob it appears that Gk>pi Ohand and 
Nanak Chand ware bitter enemies of 
«aeh other. In fact the existence of 
onmity is eommon ground between the 
parties because it. is alleged on behalf 
of the prosecution that it was doe to 
this enmity that Na^k Chand was as- 
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sanlted by Gopi *Chand, his son Ishar 
Das and Fazal Karim who is alleged to 
be a friend of Isbar Das, while the de- 
fence is that Nanak Ghand was assaul- 
ted by some unknown persons probably 
robbers who oame with mnffled faces 
and conld not for that reason be recog- 
nized and that the appellants have 
been named owing to enmity and on 
suspicion. 

The medical evidence shows that 
there were five injuries on the person 
of Nanak Gband ; and incised wound on 
the left eyebrow, skin deep ; a shot 
wound on the right side of the chest ; a 
curved big incised wound on the shoul- 
der; a curved incised wound on the right 
side of the back of the chest. Mt. Earam 
Devi, daughter of Nanak Chand also 
had received a pistol shot inthe back. 

The prosecution case in brief is that 
Nanak Ohand was sleeping on the plat- 
form in front of his shop and Bosban 
Lai, aged abont 12 years, his daughter’s 
son, was sleeping near him and Mt. 
Karam Devi his daughter was sleeping 
a short distance away while Mt. Daropti 
his wife was sleeping inside the door. 
At abont two in the morning Nanak 
Gband woke on hearing footsteps and the 
bark of a dog and saw three men stand- 
ing by his bed. Two of them, that is, 
Gopi Chand and Fazal Karim, were 
armed with cbhavis, while Isbar Das 
had a pistol. Nanak Chand sat upon 
the ebarpoy and raised an ontory upon 
which Gopi Chand gave a obbavi blow 
on bis forehead. In the meantime Mt. 
Earam Devi arrived but was fired at by 
Ishar Das being bit in the baok. Boshan 
Lai woke np bnt ran inside the house 
and a chhavi blow aimed at him by 
Gopi Chand missed him and fell on the 
ground. Nanak Ohand ran towards the 
south bnt was pursued by the culprits 
and in the course of the pursuit Ishar 
Das fired four pistol shots one of whieh 
injured ‘him in the baok, the rest hav- 
ing missed, and Gopi Chand who had 
overtaken him struck him with the 
obbavi nsar the right shonlder and 
Fazal Earifii also struck him with the 
ebbavi with the result that he collapsed 
on an empty bedstead belonging to one 
Baja which was lying in the street in 
front of his honse. As a resnlt of this 
injury his right shoulder had to be 
amputated. 
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Several persons qame to the scene of 
the occurrence on hearing the noise and 
the pistol shots and seeing them arrive 
the three culprits ran away towards the 
north but it is alleged by the prosecu* 
tion witnesses that they identified them 
before they were able to make good 
their escape* The lambardar Mardao 
AH had Nanak Ghand carried to his 
house and then went in pursuit of the 
culprits and meeting Gopi Ohand return- 
ing from* the direction in which the 
culprits had run away, secured him and 
handed him over to the police. Ishar 
Das and Fazal Earim could not, how- 
ever, be found then* After arresting 
Gopi Chand the lambardar sent his son 
Fazal Mehdi to the police station to re- 
port the affair. This person lodged the 
first information report at the thana 
and brought the head constable to the 
village. In the meantime Muzaffar Hus- 
sain son of the zaildar came to the 
scene of the crime at about four in the 
morning and learning that Fazal Earim 
had returned to his house went for bis 
arrest but finding that the door, was 
closed from the inside and Fazal Earim 
would not open it be jumped over the 
wall but as on seeing him Fazal Earim 
ran into the interior room of his house 
he looked the door of the room from the 
outside. The accused was taken out of 
the room by the head constable after 
his arrival at about 5 a. m. Ishar Das, 
it may be mentioned, is a fugitive from 
justice and his case, therefore, need not 
be considered. 

The question that has to be deter- 
mined is whether it has been satisfac- 
torily established by the prosecution 
evidence that Gopi Ghand and Fazal 
Earim assaulted Nanak Ghand im the 
manner already described. The learned 
Sessions Judge has divided the prose- 
cution evidence in throe grounds : First 
of the inmates of the house, secondly 
residents of the village who arrived on 
hearing the pistol shots and saw the 
culprits and thirdly those who arrived 
later and deposed to what was being 
said by others who were present on the 
spot and who generally gave •ePvidence 
as to tber manner in which the appel- 
lants were arrested and other incidents 
connected with the affair. 

With regard to the inmates of the 
bouse, the Sessions Judge has believed^ 
their evidence with the exception of' 
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Mt. Daropti wife of Nanak Ghand who 
according to the learned Judge could 
not have seen the occurrence as she was 
sleeping inside ; I do not, however, pro- 
pose to examine the reasons given by him 
for discarding the testimony of Mt. 
Daropti in view of the fact that there 
is otherwise ample evidence of the other 
inmates of the house about the incidents 
mentioned by her though the learned 
Assistant Legal Remembrancer strenu- 
ously contended that no good grounds 
had been given by the Sessions Judge 
for discarding the testimony of Mt. 
Daropti.* Out of the remaining witnes- 
ses who profess to have witnessed the 
assault the Sessions Judge has accepted 
the evidence of P. W. Nadir but has 
excluded the evidence of other witnesses 
on the ground that it has been estab- 
lished that they are inimically disposed 
towards the accused. For similar rea- 
sons I do not think it is necessary to* 
examine the grounds given by the Ses- 
sions Judge for discarding their evidence 
also. The testimony of the witnesses 
believed by the Sessions Judge is quite 
sufficient to support the prosecution ver- 
sion in the main and it receives corrobo- 
ration from the medical evidence and 
the statement of the head-constable wha 
deposes to having seen indications of 
assault having been committed in the 
manner described by the prosecution 
witnesses inasmuch as he says that he 
saw blood on the charpoy on which 
Nanak Ghand was lying and also mark 
of a chhavi blow on the ground and fur- 
ther deposes to having taken charge of 
Gopi Ghand on arrival at the village 
from the lambardar and to have arrested 
Fazal Earim from his house where he 
was locked in. 

All the prosecution witnesses who 
have been believed by the Sessions Judge 
directly implicate both the appellants 
but in view oOhe fact that there was ad- 
mittedly enmity between Nanak Ghand 
and Gopi Ghand the first question that wo 
have to determine is whether Gopi 
Ghand's participation in the crime has 
been established beyond any reasonable 
doubt. 

Now, it is to be observed that Fazal 
Mehdi when be made the first informa- 
tion report did not mention the name 
of Gopi Chand. On the other hand he 
stated that there were two assailants, 
Ishar Das and Fazal Earim, and thie 
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statement he repeated not once but at 
least thrice. His explanation, therefore, 
that he really male a slip in omitting 
the name of Oopi Chand cannot be ac- 
cepted as satisfactory. It must be re- 
membered that Qopi Chand had been 
arrested, according to the prosecution 
v^itnest^se, before Fazal Mehdi was sent 
to the police sta ion. He clearly stated 
in the report thit the two assailants 
had ma le good their escape (Fazal Karim 
had not then bean arrested by the zail- 
dar's son when he left for t' e thana), 
if he intended to implicate Gopi Chand 
it is inconceivable that he could have 
failed to notice the fact of his arrest 
before he went to the thana. Moreover 
Gopi Chand was arrested hy Mardan Ali 
lambardar when returning to the chair. 
If he was one of the assailants it is 
unlikely that he would return to the 
scene of the ctime knowing that he had 
been seen by the witnesses when as- 
saulting Nanak Chand. It is further 
unlikely that an old man of his age 
would consider it necessary to join bis 
.son and Fazal Karim, who were both 
^oung men, in the assault. In my opin- 
ion theie is an element of doubt as to 
the participation of Oopi Ohand in this 
Affair of which he must get the benefit, 
we would, therefore, accept bis appeal 
and acquit him. 

With regard to Fazal Karim, there is 
ample evidence from which it appears 
that be was armed with a chhavi and 
actually assaulted Nanak Chand and 
that his companion was armed with a 
pistol. Ue stated at the trial that he 
was not present at the see ie of the 
.crime but was arrestel the next day in 
his house. He denied that he was secured 
by thezaildars son in the room. Hut in 
this he has leen flatly contradi :ted hy 
the head- constable and the other wit- 
nesses. In fact one of his own witnesses 
corroborates the prosecution version as 
to the manner in which he was secured 
and arrested. He jiroduced evidence to 
the effect that the assault was com 
mitted by some persons who were not 
recognized and that it was after the ar- 
rival of the., police that the convicts 
weie mentioned. This is obvicusly 
wrong because be along with Ishar Das 
was mentioned by Fazal Mehdi in the 
first informatiqp report. The defence 
-evidence, therefore, is unreliable. I have 
no hesitation in holding that Fazal 
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Karim was one oC the assailants of 
Nanak Ohand. 

The learned counsel, however, con- 
tended that on the facta alleged by the 
prosecution an offence under 8. 307, 
could not be held to have been com- 
mitted by the appellant. It was con- 
tended that tne intention of the assai- 
lants was merely to chastise Nanak 
Chand and thit they should have been 
convicted, if at all, under S. 325, 1. P. C. 
I am unable to accede to this conten- 
tion. Intention of the culpri'is tias to 
be gathered from their conduct and ail 
the surrounding circumstances. In this 
case previous enmity is admitted. It is 
proved by the prosecution evidence that 
the assailants were armed with a chhavi 
and a pistol ani set upon Nanak Chand 
when he was asleep. They pursued 
him wnen he ran away and oae of them 
fired four pistol shots at him while the 
other caused an injury with, a chhavi 
which necessitated the amputation of his 
arm. It was only because the noise at- 
tracted the neighbours that the culprits 
were unable to cause greater injury bo 
Nanak Chand and it was providential 
that three out of the four pistol shots 
missed the victim. Under these circum 
stances there can be no doubt that the 
intention of the accused was to cause 
the death of Nanak Chand as I must as- 
sume that they intended the natural 
consequences of their act and the| 
burden lies heavily on them Do proye| 
that they had so ne other intention, but! 
there is no indication of this on the re 
cord. It is obvious that if Nanak Chand 
had died as a result of the injuries re 
cetved by him his assailants would havej 
be m held guilty of murder. The ap- 
peiliut Fazal Karim, therefore, has beenj 
rightly convicted under S. 307 and in- 
view of the ferocious nature of the at- 
tack the maximum punishment provided 
by the law was fully merited by him. 
Iwoul ), therefore, dismiss the appeal 
of FdrZiL Karim. 

1 desire lo make a few observations on 
a matttr which transpired during the 
hearing of this appeal It appears that 
the prosecution witnesses were cross- 
examined b> the counsel for tne accused 
as to their statements made before the 
bead-constable during the investigation, 
and also before the committing Magis- 
4frate. To some questions the answers 
were that the witnesses did not make 
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tihe etatement or^that they did not re- 
member having made them. No further 
•questions ware asked from them v^ith 
regard to these statements and finally 
when the investigating ofScer appeared 
as a witness questions were put to him 
whether those statements were made by 
the witnesses. , The learned counsel 
then attempted to refer befoie us to the 
statements made by the witnesses con- 
cerned before the head-constable in 
order to contradict their testimony in 
Court. An objection was raised that the 
appellants were not entitled to make 
use of those statements to contradict 
the witnesses because the provisions of 
S. Li 5, Bvidence Act, had not been com- 
plied with as the attention of the wit- 
nesses was not drawn to the statements 
recorded by the head-constable. The 
appellant’s counsel conceded that the 
strict procedure provided by the law 
had no|^ been followed in this case but 
be contended that this was due to the 
fact that the learned Sessions Judge did 
not permit the appellants' counsel to 
4raw the attention of the witnesses to 
the statements made during the inves- 
tigation. There is no record that this 
happened in the present case but it is 
not the first time that it has come to 
our notice that the trial Courts in many 
cases do not properly follow the pro- 
cedure laid down by the Criminal Pro- 
cedure Code and the Evidence Act 
on this subject and consequently diffi- 
culty is felt in this Court in granting 
permission to the appellants to refer to 
previous statements of witnesses with 
regard to which proper procedure has 
not been followed. In the present case, 
however, we allowed the appellants' 
counsel as a special case to refer to the 
previous statements of the witnesses as- 
suming that proper procedure had been 
followed. 

I would, however, note for the guid- 
ance of the Sessions Judge and the Ma- 
gistrates that under S. 162, Criminal 
P. C., a statement made before the in- 
vestigating officer by a witness can be 
used for the purpose of contradicting 
such witness when produced* at the trial 
but after strict compliance with the pro- 
visions of B. 145 Evidence Act. That 
section provides that a witness may be 
cross-examined as to a previous state- 
ment made by him ia*writing or reduced 
into writing and relevant to the matters 


in question, without such writing being 
shown to him or being proved : but if it 
is intended to contradict him by tliel 
writing his attention must, before the! 
writing can be proved, be called to those 
parts of it whioh are to be used for the| 
purx>ose of contradict ing him. The pro< 
per procedure would, therefore, be toj 
ask a witness first whether be madej 
such and such statement before ihe| 
police officer. If the witness retunes 
the answer in the affirmative, the pre- 
vious statement in writing need not be 
provqd and the cross-examiner may. if 
he so chooses, leave it to the party who 
called the witness to have the discre- 
*pancy, if any, explained in the course 
of re- examination. If, on the other 
hand, the witness denies having made 
the previous statement attributed to 
him or states that he does not remember 
having made any such statement and it 
is desired to contradict him by the re- 
cord of the previous statement, the' 
cross-examiner must read out to the 
witness the relevant portion or portions' 
of the record which are alleged to be 
contradictory to his statement in Court 
and give him and opportunity to re- 
concile the same, if he can. It is 
only when the cross-examiner I 
done so, that the record of the previ«| 
ous statement becomes admissible in 
evidence for the purpose of contra- 
dicting the witness and can then be 
proved in any manner permitted by law 

It was contended by the appellants* 
counsel that having regard to 8. 155 (3), 
Evidence Act, it was not necessary to 
draw the attention of the witness toi 
the previous statement. I am unablej 
to agree with this contention. S. 1551 
only lays down that the credit of al 
witness may be impeached, inter alia, 
by '' proof of former statements incon-! 
sistent with any part of his evidence, | 
which is liable to be contradicted", butj 
it does not lay down the manner ini 
whioh the tormer statement is toj^e 
proved. The mode of proof of such a 
statement in writing when it is sought 
to be tendered in evidence for contra- 
dicting a witness is provided in S. W 
of the Act. In other words, S. 155 is, 
in my opinion, controlled by S. 145 and 
is not indeModent of it. 

Bhide, J.— I agree. 

B.M./R.K. Order aeeordinglv 
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(Pallia) 

Wort, J. 

Sohan Lohar — Petitioner. 

V. 

Jiutupadhya and others — Opposite 
Parties. 

Critninal Bef. No. 49 of 1929, Decided 
on lOfch July 1929, made by Dist. Mag., 
Sbababad, on 13th June 1929. 

(a) Criminal P. C., S. 147 <2), proviso— 
Meaninsrof ''inquiry" explained. 

The inquiry comtemplated by the proviso to 
Bub-S. (2) is the inquiry referred to in Sub* 
S. (1) : iJ. I. i2. 1926 Cal. 1051. Foil 

[P 609 C 2] 

(b) Criminal P. C., S. 147 (3HOrder can 
be made only when no right exielt. 

An order under S. 147 (3) is to be made only 
in those cases in which it is shown that no 
right of way exists. [P 608 C 2] 

^ K. N: Verma — for Petitioner. 

Judgment. — This is a reference under 
8. 438, Criminal P. C., against an order 
recommending that an order made 
by the Magistrate on 22nd April 1929, 
under S. 147 (3), Criminal P. C., be set 
aside. 

In appears that an occurrence of some 
sort took place on 15th November 1928, 
in the nature of a petty assault which 
arose by reason of a dispute over an al- 
leged right of way. The complaint 
lodged was sent for local inquiry and 
the result of the local inquiry was that 
the land over which the dispute arose 
was entered in the name of one Jiiit- 
upadhya, that an obstruction had been 
caused and that the right of pathway 
existed. There was also a statement 
that an assault was committed. The 
Sub-Divisional Officer, as it appears from 
the letter of reference, considered the 
report and heard the parties and their 
pleaders on 12th January 1929, and 
asked for further report as to the likeli- 
hood of a breach of the peace. On 16th 
February the report of the police was 
considered, the complaint was dismissed 
and proceedings under 8. 147, Criminal 
P.»C., were instituted. The Honorary 
Magistrate heard the case after a writ- 
ten statement had been filed and he 
came to the conclusion that as the al- 
leged obstrnotilon was beyond three 
months of the 'date of the .institution 
of the inquiry, he had no jurisdiction to 
make an order under 8. 147 (2) but, at 
the same time parsed an order under 
8. 147 (8) of the Code. 
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The learned District Magistrate ap* 
pears to be of the opinion tbet the Hono- 
rary Magistrate was wrong inas much 
as in the opinion of the District Magis- 
trate the inquiry was commenced on 
12th January within three months of the* 
alleged obstruction. 12th January waa 
the date on which the Sub-Divisional 
OfScer heard the parties and their plea- 
ders on the question of the complaint. 
In my opinion the learned District 
Magistrate came to a wrong conclusioii 
when he decided that that was the data 
of the inquiry within the meaning of 
the section. Sub- 8. (l), 8. 147, Crimi- 
nal P. C., provides inter alia: 

"he may make an order in writing stating 
the grounds of his baiog so satisfied and re- 
quiring the parties concerned in such disputes 
to attend the Court in person or by pleader" 

and shall thereafter inquire into the 
matter. It has been pointed out in the 
OMO oi Bam Chandra Aoharjeev. Aditya 
Chandra Pal (1) that the inquiry con- 
templated by the proviso to sub- 8. (2)| 
is the inquiry referred to in sub-8. (1) ; 
that is to say, the date on which thej 
parties are heard and evidence is takenl 
and adjudicated upon. With that view 
I am in agreement. Consequently the 
reference so far as S. 147 (2) is concerned 
must be discharged. 

I agree, however, with the view that 
the order of the Magistrate under 
S. 147 (3) is illegal and must be set 
aside. That order is to be made only in 
those oases in which it is shown that no 
right of way exists. Any inference to 
be drawn from the facts of this case is 
that such a right of way does exist, al- 
though I do not decide the question. In 
any event, the order of the Magistrate 
under 8. 147 (3), Criminal P. C., was 
bad in law and must be set aside. The 
view expressed by the District Magis- 
trate, however, is equally wrong in the 
sense that the obstruction did not take 
place within three months of the date of 
the enquiry. 

v.b./r.k. Order set aside. 


(i’ J A. i. R. 1926 Cal. 105Is58 Cal. 851. 



1930 


KanchaNLAL OhuNILAL V. EmpekoR (Mirza, J). 1)09 


1930 Cr.*Catea 609 

(Bombfty) 

Mibza and Broomfield, JJ. 

Kanohanlal Ckunilal — Accused — Ap- 
plicant, 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 602 of 1929, 

Decided on 20bh February 1930, from 
order of Boss. Judge, Surat. 

Penal Code, S. 153-A — Burden of proof 
shifts ofl accused when he asserts that natu- 
ral inference does not hold good in his case. 

Where the artiolofl can boar a meaning ‘only 
that they are calculated to produce hatred and 
enmity between two classes the natural infer- 
ence from the publication of such articles and 
writing is that the person who published them 
had the malicious intention that 'they should 
prodncQ such hatred and enmity. The burden 
of proof shifts to the accused when he asserts 
that the natural ioforenco to be drawn from 
the publication of the articles does not hoH 
good in his case ; A. 1. R. 1927 Cal, 2l5, DUL 

IP (509 0 1. 2J 

PitrsJiQttam Trikamdas^ (7. G, Malm- 
devta and K. Mehta — for Applicant. 

-P. B. Shiugne—fov the Crown. 

Mirza, J . — This is an application for 
revision of a conviction and sentence of 
the accused for an offence under 8. 153- 
A, I. P. C,, by the Special Magistrate, 
Fii*st Class, Surat, confirmed in appeal 
by the Sessions Judge, Surat. 

Ground 1 urged is that the lower 
Courts wrongly threw the burden of 
malicious intention upon the accused. It 
appears from the judgments of the two 
lower Courts that from a consideration 
of the three writings complained of they 
came to the couclusion that the natural 
moaning to be attached to those writings 
was that they would be calculated to 
produce hatred and enmity between the 
two classes, viz., the Hindus and the 
Mahomedans. Having come to that'oon- 
elusion they state that if the accused re- 
lies upon the want of malicious irften- 
tion which would take his act out of the 
purview of this section it would bo for 
him to show that such was not his in- 
tention. Where the articles can bear 

meaning only that they are calculated 
|to produce hatred and enmity between 
two classes the natural inference from 
the publication of such griiicles and 
writings is that the person who pub- 
lished them had the malicious intention 
that they should produce such hatred 
[and enmity. The burden of proof shifts 
to the accused when he asserts that Ahe 
Inataijral inference to be drawn from the 

19 30 Or. 0. 77 


publicatfon of the articles does not hold, 
good in his case. It was conceded be-j 
fore the Sessions Court in appeal and itj 
has been conceded in argument before' 
us that the three writings complained 
of are calculated to pioduce hatred and 
enmity between Hindus and Mahomc- 
dans. 

The next ground urged is that the ac- 
cusod being the editor of a newspaper 
published these three writings bona fide 
and as a piece of a news of public inte- 
rest and that therefore np inference 
shouldi he drawn against him that he 
had the malicious intention to produce 
hatred and enmity between Hindus and 
Mahomedans. Reliance has been placed 
upon the caso oi Hemendia Prasad 
G/iose V. Emperor (l). In that case, how- 
ever, it was found that there was no 
malicious intention on the part of the 
editor of the paper who published the 
purport of a genuine telegram which had 
been previously received in Calcutta 
from a person in Mauritius offering to 
finance Mahomedan opposition against 
Hindus.in Calcutta. The purport of the 
telegram was published with a view to 
ascertain whether it was .authentic and 
as a warning to the authorities that a 
plot of that nature was being hatched in 
Calcutta and to prevent any disturbance 
of the peace between mombers of the 
two communities. In the present case 
the finding of both Courts is that the ac- 
cused had the malicious intention to 
promote hatred between the two com- 
munities. To use the language of the 
Sessions Judge the accused “acted as a 
herald for either party and shouted defi- 
ance to each in turn.” The second case 
rolled on is P. E, Cliakravarti v. Empe- 
ror (2), In that ciso it was found that 
the newspaper had given its readers in 
the ordinary way a perfectly legitimate 
and sensible piece of news without any 
intention to utilize that piece of news 
for the purpose of promoting or furthering 
class hatred. The original leaflet com* 
plained of in that case was in the ver- 
nacular but the paper had published its 
English translation and the object of the 
editor in publishing the leaflet in Er^ 
lish obviously was to .warn the autho- 
rities and prevent disorders. In the case 
before us it cannot be reasonably con- 
tended that the object of the accused 

III) A. I. a, X927 1 ^ 1 , 315. 

(2; A. I. R. 1920 Cal. 1188-64 Oal. 69, 
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was to warn. the authorities or to pre- 
vent disorders. It has been urged that 
the accused sent the original of the an- 
onymous letter signed **Qazi Mussal- 
mans" to the District Magistrate and 
we must infer, therefore, that his object 
in publishing the letter was to warn the 
authorities . against disturbances which 
were threatened. But there appeared no 
leader or comment in the accused’s paper 
from which such intention could be in- 
ferred. The letter signed “Gazi Mus- 
salmans” appeared under head lines 
which set out In bold print highly ob- 
jectionable extracts of a provocative 
character to the members of the Hindu 
community. This letter appeared in the 
issue of 25th September. On the morn- 
ing of 27th September, the accused 
brought out a special edition of his paper 
reporting a speech made by Dr. Baiji on 
the previous day in reply to the anony- 
mous letter of the **Gazi Mussalmans.” 
Again there is nothing in themorningedi- 
tion of 27th September to indicate that 
the object of the accused was to put the 
authorities on their guard and to pre- 
vent disorders. The heading of the 
writing is “Dr. Raiji’s reply to Gazi 
Mussalmans” and among other things 
the reply as reported is; 

say to the Miyanbhais you are not the 
only users of a knife, With me also there is a 
knife.” 

The same day in the evening edition 
of the paper the accused published an 
anonymous letter purporting to be a 
reply by the “Lalas" to the “Gazi Mus- 
salmans-’* Here again there is nothing 
which would show that the intention of 
the accused was to prevent disorders or 
to give a warning to the authorities. 

Mr. Purshottam has appealed to us 
that the sentence passed on the accused 
is too severe. The offence of which the 
accused has been convicted is of a serious 
nature. The offence was committed at 
a time when there was a great tension 
of feeling between the Hindu and Maho- 
medan communities of Surat and the 
accused as the editor of a responsible 
paper in tbkit locality ought to have be- 
haved better t^an he did. Although it 
has not been proved that the publication 
of the three writings was directly res- 
ponsible for the disorders which oc- 
curred on 28th September yet it cannot 
altogether be ignored that serious riots 
accompanied by loss of life and property 


took place between the two communities 
soon after the publication of these writ- 
ings. The sentence, in our opinion, is 
proper. 

We reject the application, and condrm 
the conviction and sentence. The bail 
bonds will be cancelled on the accused 
surrendering himself to the jailor. 

Broomfield, J.^I agree. 

v.b./e.k. Application rejected. 

1930 Cr. Cases 610 

(Bombay) 

Mirza akd Broomfield, JJ. 

In re, Shekhanmian lehangirmian. 

Criminal Revn. Appln. No. 48i of 
1929, Decided on 13th February 1930, 
from order of First Glass Magistrate, 
Dhandhuka. 

Criminal P. C., S. 488— Mahomedan wife 
— Divorce — Wife it not entitled under S. 488 
to claim maintenance beyond period of id • 
dat from date of irrevocable divorce. 

A talak when it becomos irrevooabie puts jiii 
oud to ooujugal relatiouship whioh h%d Bubsis- 
ted between the parties, and ths divoroed wife 
would not bo entitled to claim malntenanoa 
from her husband beyond the period of iddat 
from the date of such irrevocable divorce. 8. 
483 has in no manner abrogated this part of 
the personal law of the parties. The existence 
of conjugal relations in the case of Mahome- 
dans has to be determined by reference to the 
provisions of the Mahomedan law and not by 
considerations of equity and good cousoienoe 
as understood in any other system of law : 19 
All, 50,Foll.\ 8 Cal. 736, Diss. /row.[P 611 C 1] 

G. N. Thakur and P. A. Dhruva — for 
Applicant. 

M. L. Seth for 7. L. Shah — for 
Opponent. 

P, B. Shingne-’lov the Crown. 

Mirza, J.— The applicant applies for 
revision of an order of the First Glass 
Magistrate, Dhandhuka, ordering him 
to pay maintenance to the opponent at 
the rate of Rs. 12 per month from 1st 
November 1927. The opponent applied 
to the Magistrate on 1st November 1927 
under the provisions of S. 483, Criminal 
P. 0., for an order for maintenance 
against the applicant, who, she alleged, 
was her husband. The applicant con- 
tended that he had divoroed the oppo- 
nent according to Mahomedan Law in 
the year ISU and that if there was any 
doubt with regard to the factum or 
validity of that divorce, he had divoroed 
her in open Court by pronouncing the 
word “ talak ’’ three times, thereby 
indicating his intention that the talak 
was to take effect immediately and 
become irrevocable. 
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The Magjstiafce has given no finding 
as to whether the alleged talak in 1914 
had taken plaoe. He considers that the 
alleged talak in 1914 «as well as the 
talak pronounced in Court are immate- 
rial having regard to the provisions of 
S. 488, Criminal P, 0. He observes: 

"Besides, the right to mainteuanoe conferred 
by S. 488, Criminal P; C., is a statutory right 
which the legislature has created, irrespective 
of the nationality or creed of the parties, the 
only condition precedent to the possession of 
that rigbli, in the case of a wife, being the 
existence of conjugal relation.** 

He holds on the strength of a ruling 
in Liiddan Sahib v. Mirza Ktmar (l), 
which related to the case of a mutta 
wife of a Shia Mahomedan, that a wife 
would be entitled to maintenance under 
S, 438, Criminal P. C. irrespective of 
the fact that she was not entitled to 
maintenance under her personal law. 
He also holds a custom proved by which 
no female belonging to the family of the 
Koreshis^ to which family both the 
applicant and the opponent belong, can 
contract a second marriage. He holds, 
therefore, that the declaration of talak 
by the applicant does not debar the 
opponent from claiming maintenance 
under S. 488. 

This finding of the Magistrate is con- 
trary to the ruling in Shah Abu Ilyas v. 
Ulfat Bibi (2), and is opposed to the 
principles of the Mahomedan Law of 
, divorce which is the personal law of the 
iparties. A talak when it becomes ir- 
; revocable puts an end to conjugal 
relationship which bad subsisted bet- 
ween the parties, and the divorced wife 
would not be entitled to claim mainte- 
jnance from her husband beyond the 
Iperiod of iddat from the date of such 
lirrevocable i divorce. S, 488, Criminal 
Ip. C.. has in no manner abrogated this 
part of the personal law of the parties. 
The existenoe of conjugal relations in 
the case of Mahomedaos has to be deter- 
mined by reference to tlie provisions of 
the Mahomedan Law and not by consi- 
'derations of equity and good conscience 
as understood in any other system 
'of law. 

The Magistrate should h^we ascer- 
tained whether there was a valid 
divorce of the opponent by the applicant 
in 1914 as alleged by him. If he was 
satisfied that there was such a divorce 

( 1) ~ [1882] 'S'Oal. 7^5=11 C, L. K”287” , 

(2) [1896] 19 All. 50=(1896) A, W. N. 173. 
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he should have held that the opponent 
was not entitled to any maintenanco 
from the applicant under S. 488. If the 
Magistrate held that the alleged divorce 
of 1914 was not established to his satis- 
faction he could have held on the 
materials before him that an irrevocable 
divorce in the iddat form had been 
pronounced by the applicant in open 
Court, and would take effect immedi- 
ately the pronouncement was made. In 
that case he could have made an order 
in favour of the opponent under S. 488, 
for maintenance from the date of her 
applicS.tion until the expiry of her iddat 
after this divorce. 

• We set aside the order of the Magis- 
trate and remand the case to him for 
retrial according to law, in the light of 
our above observations. 
v.ii./n.K. Case remanded. 
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(Bombay) 

Mirza and Broomfield, JJ. 
Keshavji Madhavji — Accused — Appel- 


Emperor — Opposite Party. 

Criminal Appeal No. 455 of 1929, De- 
cided on 7th February 1930, from deci- 
sion of Presidency Magistrate, 6th Court, 
Bombay. 

(a) Penal Code, S. 4l7-'Giving of cheque 
— Pretumptions from, enunciated. 

The giving of a cheque on a bank as payment 
for goods, or in payment of a debt does not 
amount to a represoiitatiou that the person 
giring the cheque has money to the amount in 
the Bank at the time, but does amount to a 
representation : (1) that ho has authority to 
draw on the bank for that amount; (2) that the 
oheguo is a good and valid order for the pay* 
mant of its amount and that the cheque will 
be paid, i. e., that the existing state of facts Is 
such that in the ordinary course the cheque 
will be met: 23 J3. L. 7?. 3J0; A. I. i?. 1925 
CaU 14 DisL\ Queen v. Hazelton (1874) 2 C. C. 
184, Foil, - [V 613 C 1] 

(b) Penal Code. S. 417^ — Cheating by 
cheque — Duty of prosecution — Burden of 
proof ordinarily is on prosecution to prove 
that nonpayment was not accidental but in; 
tentional. 

What the prosecution has to do in a case of 
cheating by means of cheque is to establish 
facts which point prima facie to the conclusion 
that the failure to meet the cheque was ucjL 
accidental but was a consequeuee expected ana 
therefore intended by the accused. It will then 
be for the accused to establish any facts there 
may be in his favour which are specially with- 
in his knowledge and as to which the prosecu- 
tion could not be exepeoted to have any infor- 
mation. 
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G.N. Thakor,B.M.DesaimdH.B, Mr, Thakor for tKe appellants has 


Desai-- for Appellants. 

P. B. Skingne --For the Crown. 
Broomfield, J.— The accused in this 
case, who are alleged to be partners in 
the firm of Keshavji Madhavji, dealers 
in gunny bags, etc., have been convicted 
by the Presidency Magistrate, 6th Court, 
of an offence of cheating under S. 417 
read with R. 109, 1. P. C. in respect of 
a sum of Rs. 2.000. 

The facts of the ca&o are by no means 
clearly stated in the judgment of the 
leainod ]\fagistrate. They are set out 
as follows in the dc[)osition of the com- 
plainant Ohunilal, who is also a merch- 
ant dealing in gunny bags. He ‘states 
that he had dealings with the accused’s 
firm to a considerable amount up to 9th 
September 1928, on which date the ac- 
couTit was closed and nothing remained 
duo to the accused. On I8th September 
i.928, accused 1 camo to the complainant 
and said tliat he required a loan of 
Rs. oOO, which would be repaid on the 
following day. The coruplainant gave 
him the money. On the following day, 
that is, 19bh September accused 2 and 
d camo to the complainant. Accused 2 
asked the complainant to give him a 
cheque for Rs, l,o00 of that date, 19th 
September against a cheque of the 
accused’s firm for the aggregate amount 
of Rs. 2,000 bearing date 20th Septem- 
ber. According to the complainant ac- 
cused 2 said at this time that he was 
expecting some cheques from Ahmeda- 
bad and that the cheque for Rs. 2,000 
would be duly honoured. The com- 
plainant agreed to the proposal. Ac- 
cused 3 drew a cheque for Rs. 2,000 on 
behalf of the accused's firm and signed 
it in the presence of accused 2. The 
complainant gave his cheque for rupees 
1,500, which W’as paid into the accused s 
account and in due course cashed. The 
accused's cheque for Rs. 2,000, on the 
other hand was dishonoured w^heu it 
was presented on 20th and has been 
never met. Having failed to get pay- 
ment on 20bh the complainant says that 
lie made mquiries and learnt that the 
^vccused had i^bsconded. The fact ap- 
pears to be that accused 1 and'2 had 
gone away to Nasik, but accused 3 
remained behind. Subsequently* on 
2nd November 1928, the compUinant 
gave information to the police which 
led to this prosecution. 


pointed out that in the complaint there 
is no reference to the accuse 1 having re- 
presented that they expected cheques 
from Ahmedabad. That is so. But it 
was not necessary that the complaint 
should contain all details of the state- 
ments made by the accused and there 
does not seem to be any good reason for 
disbelieving the complainant's evidence 
on the point. 

There appears to be some 'dispute 
between the parties as to the facts 
previous to the i9th. The complain- 
ant’s evidence, as I have said, is that 
Rs. 500 were borrowed by accused 1 on 
the 18th. The accounts of the accused's 
firm appear to show that Rs. 1,000 were 
borrowed from the complainant on I5tb, 
Rs. 500 repaid on 16th and then rupees 
1,500 borrowed on 19th in the shape of 
the cheque, The probabilities of. the 
case appear to be in favour of |jhc com- 
plainant’s version of the facts. There 
would seem to be no object in the ac- 
cused borrowing a Rs. 1000 on 15th, re- 
paying Rs, 500 of it on the next day 
and then borrowing a further sum of 
Rs. 1,500 on ilie 19tii. Rut this differ- 
ence is in any case of no material im- 
portance. It is admitted that on I9bh 
September on which date the accused 
gave the clieqiio for Rs. 2,000 the sum of 
lis. 2,000 was owing by them to the 
complainant, and the cheque was given 
in payment of that debt. 

' The offence with wliich the accused 
are charged is defined in S. 415, 1. P. C. 
as the deceiving of any person and 
thereby fraudulently or dishonestly in- 
ducing the person so deceived to deliver 
any property, lllus. (f) to the section is: 

**A intentionally deceives 'A into a belief that 
A ni?ans to repay any money that Z may lend 
to him and thereby dishonestly induces Z to 
lend him money, A uot intending to repay it, 
.1 cheats.” 

In support of his contention that the 
representation made by the accused in 
this case amounted to a dishonest in- 
ducement within the moaning of the 
definition the Government Pleader has 
relied on two cases: Emperor v* Uttam- 
lal {i) md^Martindale v. Emiieror {i). 
We consider that these cases are of no 
real assistance to us, owing to the exis- 
tence in them of a number of special 
circumstances which we do not find in 

fl) [1920] 23 Bom. li, R. 340. 

(2) A. T. R. 1925 Oal. 14^52 Cal. 347, 
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the present case anA which must have 
affected the decisions. There is an 
English case, however, The Queen v, 
Hazelton (3) which is an old but a per- 
fectly good authority for the proposi- 
tion that the giving of a cheque on a 
bank as payment for goods, or in pay- 
ment of a debt as here does not amount 
to a representation that the person 
giving the cheque has money to the 
amount in the bank ut’the time, but 
does amount to a representation (l) that 
he has authority to draw on the bank 
for that amount, (2) that the cheque is 
a good and valid order for the payment 
of its amount and that the cheque will 
bo paid, i. e., that the existing state of 
facts is such that in the ordinary course 
Jfche cheque will bo met. Jt has not 
been disputed indeed by tlio learned 
counsel for the appellants tiiat the effect 
of tliis transaction was that the accused 
promised^ to pay, and the complainant 
expected to be paid, the amount of 
Rs, 2000 on 20th September. It is per- 
fectly clear that the offence of cheating 
is made out if the accused know that 
the cheque would not be met. The con- 
tention of the defence is that the onus 
of proof in this respect is on the prose- 
cution. According to Mr. Thakor it is 
for the prosecution to prove that the 
accused had no expectation that funds 
would be in the bank and that they did 
nvjt intend to pay, and not for the ac- 
cused to show thao they had reasonable 
expectations of being able to meet the 
cheque or that they made any attempts 
to collect money for that purpose. 

Now broadly speaking, as this is a 
criminal case, it is correct to say that the 
burden of proof is on the prosecution in 
thefirst insl»anc 0 ; and clearly if the only 
facts proved by the prosecution were 
that the cheque was given on 19bh and 
that on the 20th it was dishonoured, 
the accused could not be convicted of 
cheating or any offence. But the provi- 
sions of S. 106 as to facts specially 
within the knowledge of any person 
must be borne in mind. The prosecu- 
tion cannot be expected and tis not rc- 
iquired to prove or disprove Ifacts which 
are within the special knowledge of the 
accused himself. What the prosecution 
^has to do, I take it, in a case of this kind 

(S) [1874] 3 C. 0. 134=44 L. J N. 0. 11=13 
C. C. 1=28 W, R. 18>=31 L. J, 451, 


is to establish facts which point prima 
facie to the conclusion that the failure 
to meet the cheque was not accidental 
but was a consequence expected and 
therefore intended by the accused. It 
will then be for the accu-ed to establish 
anyfacts there may be in his favour which 
are specially within his knowledge and 
as to which the prosecution could not 
be excepted to have any information. 

The facts on which the prosecution is 
entitled to rely in this connexion are 
mainly these. At the material time the 
accused’s firm was admittedly in em- 
barrassed circumstances. There was 
a cheque for Rs‘. 7,000 drawn by the accu- 
sed’s firm on Soptcinlier 16th in favoui* 
of one Kishorilal hicli had to be met. 
The credit halanc'^ in the accused’s ban- 
king account carried over on Ifith Sep- 
temher was Rs. 1,102-6-6. 1 7th Sop- 

tembor was a bank holiday. The IBth 
though not a bank holiday, was a Jain 
holiday and no transactions appear to 
liave taken place in the accused’s account 
on that day. The opening balance on 
19bh was Rs. 1,038- L 3. In the course 
of that day sums amounting to Rs. 6,200 
wore paid in. This amount incliuied 
the cheque for‘ Rs. 1,500 obtained from 
tho complainant. In this way the 
amount of Rs. 7,000 was ’made up and 
tho cheque for that amount was paid on 
presentation, the result of this payment 
being that there remained a sum of 
Rs, 238-1-3 in tho accused's account. 
The evidence also shov;s that on 17th 
September the accused’s firm had pur- 
chased 15 bales of llossian for wliich 
they had to pay Rs, 4,000. This amount 
they did nob pay (see the evidence or 
witnesses Dovidas and Kauji, the latter 
a clerk in tho accused's firm). From 
the account books of the accused’s firm 
which have been pub in, it appears that 
though there was a nominal balance of 
Rs 16,342-5-9 on 19th September and a 
nominal balance of Rs. 16,142-5-9 on 
20bh September tho actual amount of 
cash in the shop on the former date wati 
Rs. 1,213-12-3 on the first date and 
Rs. 0-12-3 on tlio second date. Then, 
further, it appears that the accused’s 
firm .did no business after 20tb8ep^ 
tember. As have stated, accused 1 
and 2 had gone away to Nasik and, 
though accused 3 remained behind, the 
shop was to all intents and purposes 
closed. 
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That is clear from the evidence of the 
two witnesses just mentioned, Devidas 
and Kanji, and also that of witness Nar- 
bheram* An important point to be noted 
in this connexion is that the complai- 
nant was not informed by the accused 
about their difficulties in meeting the 
cheque. They did not ask him for 
time or make any communication to him 
whatever. The accused’s clerk Kanji 
has stated in the course of his evidence 
that on* 20th September presumably 
before they went to Nasik, accused 1 
and 2 had instructed him to deposit in 
the bank money received from people to 
whom it had been given as "Uplak,” 
that is advanced on loan. The witness, 
however, also states that no money was 
received in this way either on the 19th 
or on the 20th and it appears from his 
evidence that no attempt was made or 
was directed . by accused 1 and 2 to be 
made to collect any outstandings either 
to meet the cheque given to the com- 
plainant or for any other purpose. 
Lastly, it appears from the evidence of 
this witness and from the account with 
the bank that on 4th October the ac- 
count was practically closed by draw- 
ing out the sum of Bs. 225 out cf the 
balance of Bs. 238-1 -3. 

The facts on which reliance has been 
placed on behalf of the appellants are 
mainly these. The complainant has 
admitted in his deposition that his trans- 
actions with the accused’s firm were on 
a large scale and that in the year 1984 
Samvat, that is to say 1928, he had 
purchased 'goods from the accused's firm 
to the extent of Bs. 1,36,000. However 
as I have stated, whatever the previous 
business carried on by the accused’s firm 
may have been, at the material time 
they were admittedly in low water and 
very hard pressed for money. It has 
also been urged that there had been 
previous instances of loans by the com- 
plainant to the accused. The complai- 
nant has denied this. But in the course 
of bis evidence he had to admit chat 
there was on one occasion, that is on 
2l3t June 1928, a temporary loan of 
Bs. 700 to tlie. accused which was repaid 
offci 23rd June . There is also a trans- 
action of 7th July 1928, an ;item of 
B3» 2000 paid and debited to the accused 
which is alleged >0 have been a loan. 
The complainant’s case is that this was 
the price of five bales of cloth which 


the complainant piarchased from the 
accused and which was delivered on 
25th July 1928. It is not disputed that 
the accused did repay this amount of 
Es. 2,000 by the delivery of the five 
bales of cloth, the value of which was 
Bs. 1.995-10-6, and by paying a small 
balance in cash. In support of the con- 
tention that the transaction was a loan 
it is pointed out that the complainant 
charged the accused •a sum of Bs. 8.8-0 
as interest on the sum of Bs. 2,000 for 
the interval between 7th and 25th July 
1925. It is difficult to decide with confi- 
dence between these two contentions bec- 
ause there is on the one hand the word of 
the complainant and his accounts, and 
on the other the word of the accused 
and their accounts, in which the trans- 
action is entered as though it wore a 
loan. I think that on the whole the 
circumstances point to the conclusion 
that the Bs. 2,000 was not reaj^ly a loan 
in the ordinary sense but was the pay- 
ment in advance for the five bales of 
cloth. But in any case the question is 
not really at all material. Neither the 
transaction of Es. 700, which was a 
temporary loan in the ordinary course 
of business, nor the transaction in con- 
nexion with the bales of cloth purchased 
from the accused, could possibly justify 
any inference as regards the intention 
of the pai'bies at the time of the trans- 
action with which we are concerned. 
In neither of those cases was there any 
question of a cheque being given and 
dishonoured, and the evidence relating 
to those transactions in my opinion does 
not in the least affect the proposition 
which I have already stated, and which 
is nob seriously disputed, namely, that 
the effect of the transaction with which 
we are concerned was that the accused 
promised to pay and the complainant 
expected to be paid the sum oJ Bs. 2000 
on 20tb September. 

Then considerable stress has been laid 
on the fact that this cheque for Es. 1500 
which the accused obtained from the 
complainant was used for the purpose of 
meeting the cheque for Es. 7,000, to 
which I ha we already referred, and also 
on the fact that in the course of 19tb 
September other sums were paid into 
the bank by the accused, making up, 
with the cheque of Bs. 1,500, the total 
of ^Bs. 6,200. The suggestion is that 
if the accused bad a dishonest in ten- 
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tion they would probably have allowed 
the other cheque, that is the cheque for 
Es. 7,000, to be dishonoured, and further 
that, as considerable sums of money 
were piiid into the bank on the 19th, 
other sums might have been expected 
to bo paid In on the 20th. It is in 
connexion with arguments of this kind 
that I think S. 106, Evidence ''Act, is 
•important. For anything wo know to 
the contrary, there may have been 
special reasons why it was essential 
that the cheque for Rs. 7,000, should 
be met at all costs. As I have stated 
the cheque had been drawn on 16th 
September and it was therefore some 
days overdue. For anything wo know to 
the contrary, the payment of these 
sums into the bank on the 19th in 
order to meet this urgent claim ex- 
hausted all the resources of the accu- 
sed's firm. An examination of the ac- 
cused's adcount in the bank strongly 
points to the conclusion that that was 
so. It it was not so, and if there really 
was any expectation or likelihood that 
payments would have been made into the 
bank after the 19th to enable the com- 
plainant’s cheque to be met, then that 
could only be made plain by evidence 
within the knowledge of the accused 
themselves which!they ought to have pro- 
duced. Stress has also been laid upon the 
balance shown in the accused's account 
on 19th and 20th September, and on pro- 
ceding days, which balances apparently 
included a large amonnt on account of 
outstandings. Here again in the absence 
of any evidence produced by the accused 
it is impossible for us to know whether 
these outstandings, which are described 
as sums lent on “ohithis” were or were 
not recoverable either about 20th Sep- 
tember or at all. All that we know is 
that the actual cash balance was what 
I have stated it to be, that no recoveries 
on account of outstandings were in fact 
made, and that no attempt was made to 
recover outstandings. 

We consider that it is a fair conclu- 
sion on the above facts that at any rate 
accused 2 and 3, who were present when 
the cheque for Rs. 2,000 was drawn, 
had no expectation that it would be met 
if presei^ted on the 20th, and in fact 
knew that it would not be met. 

The question then arises whether all 
the accused have been properly convict- 
ed of the oGfenoe. It has been pointed 


out that accused 1 was not present on 
the 19th when the cheque for Rs. 1,600 
was obtained and the cheque for Rs. 
2,000 given; also that accused 2, though 
he was present on the 19th, did not sign 
the cheque and had in fact no authority 
to do BO. Tne learned Magistrate ha<% 
founl that all the accused were partneis 
in the firm of Eeshavji Madhavji. He 
has relied mainly on the evidence of the 
complainant, who. having had many 
dealings with tne accused, ought to be 
in a position to know, and also upon a 
document Ex. H, which is a fo.-m of ap- 
plication for opening a current account 
in^the Central Bank of India. The ap- 
plication has to be signed by “partners, 
directors, agents, etc.,” and accused 1 and 
3 signed the application under that des- 
cription. I think that there may per- 
haps be some doubt as to whether all 
three of the accused are legally partners 
in the firm, but it is obvious that that is 
not a matter of much importance. The 
fact that they were all partners would 
not in itself render them all liable on 
this criminal charge. The fact that they 
may not be partners in the legal sense 
will not absolve them from the charge, 
if the evidence shows that they were all 
concerned together in the commission of 
the offence. The trial Magistrate 'has 
found, and we agree with him, that the 
evidence does make this perfectly Iclear. 
The complainant has stated that when 
accused 1 came to him on the 18th he 
promised to repay the sum of Rs. 500, 
which he borrowed, on the following 
day. 

The visit of accused 2 and 3 on the 19bh 
was clearly in continuation of the same 
transaction. The accused required the 
money to meet the cheque of Rs. 7,000, 
and the cheque for Rsi 2.000, which they 
gave on the 19th included the Rs. 500, 
borrowed by accused 1 the day before 
and Rs. 1,500, which they took for pay- 
ment into their banking account. It is 
obvious that accused 1, who is admit-* 
tedly a partner, in the firm and accord- 
ing to his own allegation th# sole part- 
ner, must have been aware of the cir- 
cumstances of the transaction. Accused 
1 in his statement says that accused 2 
and 3 were his servants and not his 
partners but that they were doing busi- 
ness on his behalf* He alleges that he 
knew nothing about the facts of the 
case but that I think under the oiroum- 
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stances it is impossible to believe. Accu- 
sed 2 in his statement says that he was 
working . as a broker for accused 1 at 
the time in question. He goes on to say, 
however, that the transaction complain- 
ed of took place between the complain- 
ant’s firm and “ours,” that is “our firm,” 
in the ordinary course of business. As 
for accused 3, he admittedly has autho- 
rity to sign cheques on behalf of the firm 
and it was he who drew and signed the 
cheque, with which we are concerned. 
Wo think there can be no doubt that 
the throe accused acted in concur t 
throughout this transaction and that 
tdie dishonest intention arising from the 
knowledge that the cheque would not 
and could not be paid on 20th Septem- 
ber must be imputed to all of them 
alike. For these reasons we confirm the 
conviction and sentence in the case of 
all the three accused and dismiss the 
appeal, 

Mirza, J. — I agree. 

v.B./il.K. Appeal dismissed, 
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James, J. 

Tkakur Sa'u^and others —Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 90 of 1930, Deci- 
ded oh 6th March 1930, 

Criminal P. C., S. 421 — Sessions Judge or 
Magistrate should, except in exceptional 
cases give reasons for summary dismissal of 
appeal. 

It is true that whera an appeal is summarily 
dismissed under S. 421, it is not necessary to 
deliver a formal judgment in accordance with 
the provisions of S. S67. But a Sessions Judge 
or Magistrate, whose orders are subject to re- 
vision by the High Court, ought, save in very 
exceptional oasos, to give some reasons for his 
decision which will show that he had really 
considered the points raised by ths appellant 
and the appeal actually is without foundation. 
2 P. L. J. C95. Rel. mi, [P 61G 0 2] 

I/. L, Nandkeolyai — for Petitioners. 

Judgment, — This is an application 
for revision of the order of the Joint 
Magistrate of Bbagalpur, summarily 
dismissipg .the petitioners’ appeal from 
a conviction under S. 604, Criminal 
T, C., without recording any reason for 
his order. The explanation^ of the 
learned Joint Magistrate is that when 
an appeal is sommarily dismissed under 
8. 421, Criminal ‘F. C. it is necessary 
to deliver a formal judgmem in accor* 
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dance with the provisions of 8. 367. 
This is true, but the learned Joint 
Magistrate should have remembered 
that, as was pointed out in Gurubari Be- 
hera v. Emperor (1), a Magistrate who 
summarily dismisses an appeal under 
8. 421 without giving reasons runs the 
risk of having the case remanded for a 
further hearing, if the High Court in 
revision is not satisfied that he had pro- 
perly applied his mind to tbejease. A 
Sessions Judge or Magistrate, whose 
orders are subject to revision by the 
High Coort, ought, save in very excep- 
tional cases, to give some reasons for 
his deoision-which will show that he had 
really cons'dered the points raise! by 
the appellant and that the appeal ac- 
tually is without foundation. If the ap- 
pellate Court decides after hearing the 
appellant’s pleader that there is no 
merit in the appeal, the position 
amounts to this, that the Court feels 
able bo pronounce judgment at once 
without calling upon the other side for 
a reply ; and when the Court is thus 
able immediately to pronounce judg- 
ment, the reasons for the decision 
should be given, just as they would be 
given if on the hearing of the appeal 
alter admission, the Court should find it 
unnecessary to call upon the Public 
Prosecutor to reply to the arguments 
adduced on behalf of the appellant. This 
is the manner in which Sessions Judges 
ordinarily apply the provisions of S. 42 L 
to appeals which are presented in Court 
by a pleader ; and it is only in very 
exceptional cases that an order sum- 
marily dismissing an appeal without 
giving reasons can be justified. 

The appeal with which I am here con- 
cerned necessarily involves the consi- 
deration of conflicting evidence and 1 
am not satisfied that the learned Joint 
Magistrate has really applied his mind 
to the question of whether on a consi- 
deration of the evidence as a whole the 
conviction was justified. The order of 
the lower appellate Court is accordingly 
sot aside and the appeal is remanded to 
the District Magistrate cf Bhagalpur^ 
for re-heating, either by himself or by 
any other Magistrate specially empowe- 
red under 8. 407 (2), Criminal R C. 

F.K./R.K. Case remanded. 

[i917j 2 Pat. L. J. 695:aiS 1. U. 4S9s54 
Pat. UW. 168. 
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Rupohand and Wild, A. J. C*s. 
Umar and other/^ — Accused — Appli- 
cants. 

V. 

Emperor — Opposite Party. • 

Criminal Revns. Nos. 295 to 297 of 
1929, Decided on 18th February 1930. 

’ Criminal P. C., S. 162 — Mere fact that 
statement of witness before police does not 
in Magistrate's opinion contradict his evi- 
dence is no reason for refusing to grant 
copy of statement. 

The copy of statement of a witness beforo 
police can only be refused, if the statement or 
Btatem3nts contained therein are not relevant 
or their disclosure is not essential in the in- 
terests of justice or expedient to the public 
interests. The mere fact that the statement 
of the witness before the police does not in the 
opinion of the trying Magistrate contradict the 
evidence of the witness in the Court is^no 
reason for refusing to grant the copy: A. J. H. 
1927 Pat. 325 ; A. I. R. 1929 Pat. 268 and 
Other cases ^Referred ; A. I. R. 1927 Cal. 514-; 
A. I. R. 1923 Bun. 23 and A. I. R. 1928 Pat. 
215. IHst. [P 617 C 2] 

Hatim B. Tychji and JK V. 0. Sulli- 
van — for Applicants. 

Partahrai Z>. Pa^iwani — for the 
Grown. 

Wild, A. J. c . — ^These are revision 
applications by the four petitioners 
who wore convicted with five others by 
the City Magistrate of Karachi of 
offences under Ss. 147, 324, 326 and 
Ss. 324 and 326 read with S. 149, 
I. P. C., and were sentenced to varying 
terms of imprisonment and to detention 
in a reformatory school. In appeal the 
co-accused of the petitioners were ac- 
quitted by the learned Judicial Commis- 
sioner and the petitioners whose ap- 
peals were dismissei come to us in 
revision. 

One of the grounds of these applica- 
tions is that the learned City Magis- 
trate wrongly refused to give counsel a 
copy of the statement of the witness 
Parshobam made before the police under 
S. 161, Criminal P. C., and as it invol- 
ves a question of importance we have 
taken time to consider it. The reason 
whythe learned City Magisbratp refused 
to grant the copy appears froefi the note 
made by him on the deposition of the 
witness Pershobam Ex. 11 and is to the 
followin^ffect : 

“ Note.-^'Tho witness's statement to the 
police examined by the Court was und^r 
S. 162, Criminal P. C. As 1 find tha.t there 
is nothing in it contradiotory to the evidence 

1930 Cr. 0. 78 


given in Court the request; of the iicoused’g 
counssl for a copy is refused as inidmissible.'* 

Now, as the only use to which an ac- 
cused can put a statement of a witness 
made to the police is to contradict 
such witness it would at first sight 
seem that if there is in fact no contra- 
diction between the statement of the> 
witness in Court and his previous 
statement before the police it would ba 
reasonable for the Magistrate to refuse 
to grant a copy of the statement before 
the police. The wording, however, of 

R. 162.* Criminal P. C., does nob 
boar out this view. Proviso 1, sub- 

S. » (l), S. 162, says that the Court' 
shall on a request of the accused refer 
to such writing and direct that the ac- 
cused bo furnished^wibh a copy there- 
of in order that any part of such 
statement if duly proved may be used to- 
contradict such witness in the manner 
provided by S. 145, Evidence Act 1872. 
It is clear from the proviso 1 that on 
a request at the proper time the Court 
must refer to the previous statemeut of 
the witness, and direct that the accused 
bo furnished with a copy thereof. 
This, however, is subject to proviso 2 
which says that if the Court is 
of opinion that any part of any such 
statement is not relevant to the subject 
matter of the enquiry or trial or that 
its disclosure to the accused is not es- 
sential in the interests of justice and is 
inexpedient in the public interest it 
shall record such opinion but nob the 
reasons therefor and shall exclude such 
part from the copy of the sbatementi 
furnished to the accused. Prom this it' 
IS evident that the copy can only be^ 
refused (I) if tlio statement or state- 
ments contained tberein are not rele- 
vant or (2) their disclosure is nob es- 
sential in the interests of justice and is 
inexpedient in the public interests. In 
this particular case the reason for the 
refusal to grant the copy is nob that the 
statements contained therein are not* 
relevant to the subjo'^t matter of tho 
trial, nor was the copy refused because 
the disclosure of the statement would 
be inexpeiient in the public interesbs.f 
The mere fact, then, that the statementl 
of the witness before the police does 
not in the opinion of the trying Magis-i 
trate contradict the CLvidenoe of* the! 
witness m ^Gourt is no reason for re- 
fusing to grant the copy. This view 
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was also taken in the case of Chedi 
Prasad Singh v. Emperor (1) and Jhari 
Oope V, Emperor (2) and in the latter 
ease the facts were exactly similar to 
the facts here, the application for a copy 
being refused because there was no 
discrepancy between the statement of 
the witness before the police and his 
statement in Court. 

It is no doubt true that where there 
are as a matter of fact no discrepancies 
between the statements made by the 
witnesses in Court and their statements 
before the police the granting of copies 
of those latter statements will not be 
of any apparent use to the accused. 
We have, however, to construe the 
words of S. 162, Criminal P. C., as they 
stand and the wording of that section 
does not in our opinion permit the re- 
fusal of copies because there are no dis- 
crepancies. 

We have been referred to certain 
other rulings, that is to say, Madari' 
Sihdar v. Emperor (3), Emperor v. 
Usman Shaikh Umar (4) and Bamgulam 
Teli V. Emperor (5), but these refer 
rather to the time at which the accused 
can be granted copies of the statements 
before the police of the witness whom 
he wishes to contradict in cross-exami- 
nation. 

We hold then that the learned City 
Magistrate was wrong is refusing to 
grant a copy of the statement of the 
witness Parshotam before the police. 

Rupchand, A. J. C, — I concur. 

Section 162, Criminal P. C., before it 
was amended, made it obligatory on 
the trial Court to refer to the state- 
ment of a witness recorded by the 
police under the preceding section 
when such witness was called as a 
prosecution witness, but vested the 
•Court with a discretion to decide whe- 
ther the copy of such statement should 
be furnished to the accused or not. 

The section has now made it obliga- 
tory on the Court not only to refer to 
such statement if so required, but also 
to grant its copy to the accused unless 
the Court is of opinion that any part 
thereof is: (a) not relevant to the subject 
matter of the inquiry or (b) that its dis- 
closure to t h e accused is not esseptial 

(1) A. L E. 1927 Pat 326. 

(2) A, I E. 1929 Pat. 268^6 Pat. 279. 

(3) A. I. E. 1927 Oal. 614=64 Oal, 307. 

U) A. I. E. 1928 Bonl. 28=52 Bom. 195. 

(5) A. I. R. 1928 Pat. 216=7 P&t. 205. 


in the interests of jultioe and is inex- 
pedient in the public interests. In 
either of these events, the only jurisdic- 
tion vested in the Court is to exclude 
such portions from the copy to be sup- 
plied to the accused after recording its 
opinion in writing to that effect, but 
not the reasons therefor. 

It is to be noted that both under the 
old and the amended section, the only 
use which the accused could make of the 
copy of the statement supplioif to him 
would be for the purpose of contradict- 
ing the witness in the manner provided 
by S. 145, Evidence Act, after it had 
been duly proved. But in the section 
as amended the question whether the 
copy could be used for the purpose indi- 
cated above or not, appears not to have 
been left to the Court but to the accused 
and for obvious reasons. 

In almost every case, a prosecution 
witness when examined in chjef, ampli- 
fies or varies to a certain extent his 
previous statement, and it is always a 
difficult question to decide by a mere 
comparison of the two statements whe- 
ther the omissions and additions or vari- 
ations, if any, in the two statements 
weie intentional or otherwise. On the 
one hand, there is no prejudice to the 
Crown if the previous statement of the 
witness which is identical with that 
given by him in the examination in 
chief and cannot, therefore, be made 
use of for the purpose indicated by 
S. 145, Evidence Act, is given to the ac- 
cused; on the other hand, if the copy is 
refused, the accused has every right to 
complain that he has not been given a 
fair trial. 

In dealing with the legality of the 
order complained of, the learned Judi- 
cial Commissioner has observed : 

It is argued that this procedure is 
Dot correct. In connexion with this point 
reference has been made to Bam Gulam 
Teli V, Emperor (5). It is to be noted that, 
as stated in that case, the previous rulings, 
namely Mudari Sikdar v. Emperor (3) 
Peramammi Bayada, In re (G) and Sadat 
Mian v. Emperor (7), were not followed, the 
Patna ruling Saadat Mian v. Emperor (7) 
being direotiy contrary to the subsequent 
Patna ruling Bam Gulam v. Emperor (6) men- 
tioned above. It appears that Bam Gulam v. 
Emperor (5) has been followed in the later 
Patna case this year. In view of the«<e contrary 
rulings, and the point being not free from 
doubt, I am not disposed to bold that the 

^FArirBTliie Mad. i88. 

(7) A. I. R. 1927 Pat. 243=6 Pat. 329. 
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learned City Magisiirftte was wrong on the 
point. Even, however" if it was not oorreot, 
still the procedure adopted is not such at to 
vitiate the trial, as it is evident that there 
were in fact no diSerenoes of any serious nature 
between Farshotam’s statement to the police 
and his deposition before the Magistrate.*' 

As pointed out by my learned brother, 
the conflicting rulings referred to above 
dealt rather with \ the time at which 
the accused could require the Court to 
refer to such statements for the purpose 
of granting copies to the accused and 
not to the grounds on which he could 
refuse them. 

Such of the obiter dicta which might 
at first sight appear to Support the con- 
trary view do not seem to have been 
accepted in several later rulings. 

The case of In re, Paramasami Bay- 
udu V. Emperor A, I. iJ. 1926 Mad, 183- 
does not call for any specific comment 
as it appears to refer only to the stage 
at \yhioh a copy of the statement could 
not be claimed by the accused as of right 
and nothing more. 

In Madari Stkdar v. Emperor A. I. B, 
1927 Oal, 614, two points were decided, 
first, with regard to the effect of the 
amendment of S. 162, Criminal P. C. In 
dealing with that point it was said : 

**The eflect of the amendment is to annul 
the Judge’s discretion, and to make it obli- 
gatory on him to give the accused copies of the 
statements subject only to the exclusion of 
irrelevant matters which the public interest 
requires should not be disclosed,** 

The second point was with regard to 
the stage at which the accused was en- 
titled to make his request for copies. In 
dealing with that point, it was said that 
this must be after the witness had been 
called for the prosecution and not before 
the commencement of the preliminary 
inquiry. That was all that was required 
for the purposes of that case. But their 
liordships went further and said : 

“This decision, as also the wording of S. 145, 
Evidence Act, makes it clear that it is at the 
time of cross-examination and not before that 
the previous statement of a witness can bo put 
to him. But the cross-examination must lay 
the foundation for the suggestion that the 
evidence given by the witness in Court is 
contradicted by his statement recorded under 
S. 161, Criminal P. 0., and it is only then that 
the accused is entitled to ask the Judge to refer 
to the writing and grant him copies." 

These observations have been the sub- 
ject of adverse comment in subsequent 
oases, e. g., Usman Sheikh Umer v. Em- 
peror. A, J. B 1928 Bom. p. 23, at p. 26i 
Per Patkar, J., Bamgulam Teli v. 


Emperor, A, I, B, 1928 Pat, 215, Per 
Boss, J., Jhari Qope v. Emperor, A, I, B. 
1929 Pat, 268, Per Oourtney-Terretl. CJ. 
and Pazl AU, J. In the recrent case of 
Babarali Sardar v. Emperor, A, J. B. 
1929 Gal, 182, while commenting on the 
above dictum, Bankin, 0. J., said : 

"If this case had turned upon the question 
whether the learned Judges, Ohotzner and 
Duval, JJ , were right in the Calcutta case to 
which I have referred in saying that there 
must bo a foundation laid by way of cross- 
examination showing that the statements are 
wanted to contradict the witnesses, 1 should 
have thought it necessary to refer this case to- 
a Full Bench to have that question decided. As 
at present advised, I am not prepared to accept 
that as a possible interpretation of this section. 

I do not think that it was any part of the in- 
tention of the amended section that the Judge 
has to consider whether a foundation has been 
laid. In my judgment that part of that deci- 
sion is open to criticism." 

It is to be observed that in the case 
of Madari Sikdar v. Emperor, A /. B, 
1927 Gal, 514, their Lordships have not 
indicated how and in what manner the 
counsel for the accused was to lay the 
foundation for the suggestion that the 
evidence given by the witness in Court 
was contradicted by his previous state- 
ment made to the police, or how and in 
what manner, he was to get taowledge 
of the contents of the previous police 
statements before he could make such 
assertion. 

Again, it is difficult to read into the 
section any words to that effect ... If 
the object of the legislature in amending 
the section was to take away from the 
trying Magistrate his discretion to refuse 
the copies except on two specific grounds 
mentioned in the proviso, it would be 
going contrary to the intention of the 
legislature to impose this further condi- 
tion that before a copy can be granted, 
the accused must satisfy the Court that 
he will be able to use the copy for the 
purpose indicated in S. .145, Evidence 
Act. 

The last ruling referred to by the 
learned Judicial Commissioner is that of 
Saadat Mian v. Emperor, A, I, B, 192/ 
Pat, 243. In that case, the Court was 
moved to quash the commitment made 
by the Magistrate on the ground of non- 
compliance with certain provisions oT 
law inter alia the refusal by the Magis- 
trate to postpone the case to allow the 
accused .to cross examine prosebution 
witnesses after obtaining copies under 
B, 162 whioh appplication had, as a 
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matter of fact, been granted and not 
refused. In the course of his judgment, 
Maopherson, J.. said ; 

In the firaji place, the question o£ furnishing 
to the accused a copy of the statement of a 
'witness recorded by the police in the course of 
the investigation into an offence does not at all 
ariM until the witness is called for the prose* 
cution at the inquiry or trial in respect of the 
offence, and secondly the Court is not compe- 
tent to direct that the accused bo furnished 
with a copy of such statement unless it con- 
tains something which constitutes a contra* 
diction to a statement made by the witness in 
hie deposition at such inquiry or trial. Those 
two circumstances must co-exist before an ac- 
cused is entitled under the proviso to 162 (1) 
to such a copy.” 

These observations go much further 
than those in Madari Sikdar*s case C^) 
and do cover the present case. But there 
is nothing in the section to warrant sucli 
observations and a contrary view has 
been entertained in the rulings of the 
Patna High Court referred to above, 
particularly the case of Ramgulum Teli 
(6) in which the judgment of Ross, J., 
had the concurrence of the same learned 
Judge, Jwala Prasad, J., who formed a 
Bench with Maepherson, J,, hut had in 
that case said nothing on this point. 

In addition to the cases already re- 
ferred to above, reference might be made 
to Ohedi Prasad Singh v. Emperor, 
A, I, B. 1927 Pat. 325, where Sen, J., 
set aside an order passed by the trying 
Magistrate refusing to grant a copy of 
the previous statement of the witness 
on a similar ground, and the case of 
Sulaiman Mahomed Bliolat v. Emperor, 
A. 7. B. 1929 Bang, 87, which also sup- 
ports the same view. 

With all respect to the learned Judi- 
Commissioner, I am therefore of 
opinion that the Magistrate had no juris- 
diction to refuse to grant the copy on 
the ground on which he has purported 
to do. 

In view of the second reason given by 
the learned Judicial Commissioner, and 
the dictum of their Lordships of the 
JPrivy Council in Abdul Bahman v. 
Emperor (8), we have sent for the police 
papers and find that there are two state- 
ments of ‘the witness Pursbotamdas 
Recorded by the police. The statement 
recorded by City Police Inspector Rim- 
mer on 17th MarcTi 1929 describee him 
as Purshbtamdas Bhagooram Kapur of 
Multan; The second statement recorded 
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on the following daV by Sub-Inspector, 
Sura j ball describes him as Pursbotamdas 
Binjhuram Multani. Both of them ap- 
pear to be statements of the same person 
who was called as a witness. There is 
to a certain extent a variation of the 
story given by him in the two police 
statements, and a further variation in 
the statement given by him in Court, 
and I am not prepared to hold that the 
said variations are immaterial or that 
they could not have been used* by the 
accused for the purpose of contradicting 
the witness or that the accused have 
not been prejudiced in their trial by not 
being provided with copies thereof.. 

R.m./h.k. Order accordingly. 

1930 Cr. Cases 620 

(Sind) 

Pl'HCIVVL, J. C.. AND RIJPCHAND, A.J.C. 

Emperor 

V. 

Dipc/iawd— Accused. ** 

Criminal Appeal No. 180/6 of 1929, 
Decided on 13th February 1930, 

(a) Criminal P. C., S. 492~“In the ab- 
sence of the Public Prosecutor’’ explained. 

The words “in fcho absenco of the Publio 
Prosecutor” arc very wide and include tem- 
porary absence of Public Proseoutor at the 
plaoe and in the Court where the case Is pro- 
ceeding. [P 622 0 2] 

(b) Criminal P. C., S. 494— (Per ^trcival, 
J. C.) — Mere fact that Magistrate does not 
give reasons for withdrawal is not sufficient 
for letting aside order granting withdrawal 
— Per Rtipchanil, A. J, C\ — Though S. 494 
does not require Magistrate to state reasons 
granting withdrawal it is ’ desirable that he 
should do so. 

Per Percival, A, J. G,— It is not “obligatory’ 
on the Court to record reasons for permitting 
a withdrawal. That is to say the moro fact 
that tho Magistrate has not recorded reasons 
for withdrawal of itself is not a sufficient 
ground for sotting aside the granting of ap- 
plication for withdrawal and the acquittal of 
the accused. [P 622 C 1] 

Per Bupchand, A. J, C,— There is nothing 
in S. 494 to require tho Magistrate to record 
his reasons at tho time of allowing the with- 
drawal of a case. But it is desirable that 
where a case is permitted to be withdrawn 
there should be some materials on the record 
of the case to satisfy the High Court that 
prima faoie there was some, good ground for the 
withdrawal of the case and that it was not left 
to the whifti«of the Publio Proseoutor. Whore 
the District Magistrate has been moved by an 
application from the accused to have the case 
withdrawn either the original application of 
tho acoused or an application from the Publio 
Proseoutor stating briefly the reasons for with- 
drawal should be placed on the record or in 
any event the Court should in its own order 
give an indicsttion as to the circumstances 
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nuder whioh it grante its sauotioji. In the 
absence of such material on the record it is 
difficult for Government to decide if an ap- 
peal should be pr3ferred or for the High Court 
to decide if the order sanctioning withdrawal 
is one which should not bo interfered with. 

[P 622 0 2, P 628 0 1] 

^(c) Criminal P.C.. St. 492 and 494- 
Case conducted alraoit to its finish by one 
Public Prosecutor — Then transfer of case 
to another place and no Public Prosecutor 
•being available appointment of Sub* Inspec- 
tor of Police to be Public Prosecutor by 
District^Magistrate under S. 492 — On ap* 
plication by accueed District Magistrate 
orders the Sub Inspector to withdraw case 
jind the applicatiyn of the Sub-Inspector to 
withdraw case was granted — Coiitention 
that ^District Magistrate alone had no power 
to withdraw case without consulting Public 
Prosecutor in charge of case from its com- 
mencement — Question raised is for execu- 
tive authorities to decide and not legal. 

A case was conducted almost to its finish 
from its commencement by one Public Prose- 
cutor. Then the OSS'} was transferred to ano- 
ther place and there being no Public Prose- 
cutor or his Assistants available at the time 
the l)i8triet ‘Magistrate appointed Sub* Inspec- 
tor of Police under S. 492 to be Pnblic Pro- 
secutor. Subsequently on application by the 
accused the District Magistrate issued orders 
to the Public Prosecutor appointed under S, 
492 to withdraw the case who in compliance 
with the orders applied for withdrawal and 
the application was granted. It was objected 
that the District Magistrate alone had no 
power to withdraw the ca83 without consult- 
ing the Public Prosecutor in charge of the 
ease from its commimcement. 

Held ; that the question raised was rather 
A question for the consideration of the execu- 
tive authorities than a -legal question as the 
action of the District Magistrate was in com- 
pliance with Ss. 492 (2) and 494 though it -is 
true that it is rather unusual for the District 
Magistrate to take action for the withdrawal 
without consulting the Public I’rosccutor lin 
charge of the case. [P G22 0;1] 

C. Lobo — for the Crown. 

Patrabrai D, Ptemvani — for Oppo- 

nent. 

Percival, J. C. — This ia an appeal 
by Government against the order of the 
learned Sub-Divisional Magistrate Kotri, 
granting permission to the withdrawal 
of a case against one Dipchand and ac- 
cordingly acquitting the accused. For the 
purpose of this acquittal it is not neces- 
sary to go deeply into the facti of the 
case. We have to consider chiefly the 
question whether the appHeation for 
withdrawal was legal and whether the 
order of the Sub-Divisional Magistrate 
was correct. 

The application for withdrawal of the 
case is as follows : 

'Tn oomplianoe with order No* S-168 dated 
24th May 1929 of the District Magistrate, 


Karachi to have the case withdrawn it* is 
prayed that the Court may kindly grant per- 
mission to withdraw the case and acquit the 
accused." 

The learned Public Prosecutor con- 
tends on legal grounds that there are 
three defects in this order of the 
learned Magistrate. In the first place 
he argues that the District Magistrate 
had no power to withdraw the case, be- 
cause under S. 494 it is only the Public 
Prosecutor who can withdraw a case 
with the consent of the Court under 
that section. 

Thi» however brings us to the ques- 
tion : 

, Was the Sub-Inspector of Police who 
was appointed public prosecutor for 
this case properly so appointed ? If he 
was properly appointed as Public Prose- 
cutor then he had the power to apply to 
the Court under S. 494 for the withdra- 
waPof the case and in. that case the 8ub- 
Divisional Magistrate could grant his 
consent accordingly. We come then to 
the second objection urged by the 
learned Pnblic Prosecutor which is that 
the lt3arned District Magistrate had no 
power to appoint a Sub-Inspector of 
police as Public Prosecutor under S. 
492. Criminal P. C. S. 192 runs as 
follows : 

The District Magistrate . . . may in the 

absence of the Public Prosecutor or where no 
Public Prosecutor has been appointed appoint 
any other person not being an officer of police 
below such r«nk as the Local Government may 
poescribe in this behalf to bo Public Prosecutor 
for the purpose of any case." 

Now in this particular instance the 
case had been commenced in the Hyder- 
abad District, and the learned Assistant 
Public Prosecutor, Hyderabad, was in 
charge of the case. Subsequently it was 
transferred to the Sub-Divisional Magis- 
trate, Kotri, because he happened to be 
the Magistrate who had begun the 
case at Hyderabad. When the case 
name on in Kotri the “Public Prose- 
cutor** would'be the Public Prosecutor of 
Karachi or one of his assistants. Now 
there was no such Public Prosecutor at 
Kotri available at the moment therefore 
the District Magistrate was legally 
justified under S. 492, in the absence of 
the Public Prosecutor ifi appointing 
some other person to be a Public Prose- 
cutor for the conduct of the particular 
case. I am of opinion therefore, that 
there was nothing illegal, in the" order 
of the learned District Mogistrate ap« 
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pointing the Sub-Inspector of Kotri to 
be the Public Prosecutor in this case 
nor in the PublicProseoutor^so appointed 
applying to the Magistrate to withdraw 

the case. 

And we come fco the further question 
whether the District Magistrate alone 
has to decide whether an application for 
withdrawal should be made or whether 
the Public Prosecutor in charge of the 
case should have any voice in the 
matter. We are informed that in this 
particular instance the Assistant Public 
Prosecutor who had been in charge of 
the case was not consulted by the 
District Magistrate before the applica- 
tion for withdrawal of the case wa*s 
made. This seems to be a question 
rather for the consideration of exe- 
cutive authorities than a legal question 
for consideration by this Court, as 
legally the action taken by the District 
Magistrate was in accordance with the 
provisions of S. 492 (2) and 494, Crimi- 
nal F. C. It may be observed, however, 
that it is rather unusual for a District 
Magistrate to apply for the withdrawal 
of a case without consulting the Public 
Prosecutor or Assistant Public Prose- 
cutor in charge of the case. 

There remains the third point that 
no reasons were given by the Magis- 
trate ior granting permission to with- 
drawal. In this connexion our atten- 
tion has been drawn to Baj^ni Kanta 
V- Idris Thahur (1) in which it is stated 
that the reason for granting consent 
should be stated in order to enable the 
High Court in revision to determine the 
propriety of the exercise of discretion 
by the lower Court. On the other hand 
there are rulings to the contrary effect 
particularly 2 Patna 708 where it is 
stated that where the Court permits a 
prosecution to be withdrawn under S, 
494, Criminal P, C., it is not necessary 
to record its reasons for permitting the 
withdrawal. It seems that an inter- 
mediary position between two some- 
what conflicting views may be adopted 
[and we may say it is not “obligatory” 
on the Court to record reasons for per- 
mitting a withdrawal. That is to say 
cne mere fact that the Magistrate has 
not recorded reasons for withdrawal of 
itself is not a sufficient.ground for set- 
iting aside the;grantitig'of application for 
1 withdrawal and •the * acquittal of the 
U) A. I. B. 1931 Oah 269«48 Oal. 1X05, 
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accused. In the oirc&mstances of this 
case and having regard to the fact that 
there is nothing illegal in the procedure 
of the District Magistrate or the Sub- 
Divisional Magistrate, Kotri, I do nob 
think that it is necessary for this Courb 
to interfere and I would, therefore, dis- 
miss this appeal. 

Rupchand, A. J* C. — ^I concur. The- 
Public Prosecutor has raised the fol- 
lowing four points : • 

1. That the appointment of the Sub- 
Inspector of Police as Public Prosecutor 
was bad. 2. That the Sub-Inspector 
although appointed as Public Prosecutor 
by the District Magistrate had no power 
to withdraw the case. 3, That the order 
of the Magistrate permitting withdrawal 
is illegal as it igives no reasons. And 

Lastly (4) on the merits it is a fit case 
for this Court to interfere. 

Now S. 492 of the Code apparently 
empowers the District Magistrate ta 
appoint as Public Prosecutor any of&cer 
of the police not below such rank as the 
Local Government. may prescribe in that 
behalf (a) in the absence of the Public 
Prosecutor and (b) where no Publia 
Prosecutor has been appointed. I take 
it that the words “in the absence of the‘ 
Public Prosecutor” are very wide and 
include temporary absence of the Public 
Prosecutor at the :place and in the 
Court where the case is proceeding. S. 

4, Cl. (t) describes the Public Prosecu- 
tor to mean any person appointed under 

5. 492 of' the Code and therefore the 
Sub-Inspector was not only properly 
appointed as Public Prosecutor in the 
case but had power to withdraw it 
under the provisions of S. 494. Tnere: 
is also nothing in that section to requirej 
the Magistrate to record bis reasons at 
the time of allowing the withdrawal of 
a case. It is no doubt desirable that 
whore a case is permitted to be with-j 
drawn there should be some materialSj 
on the i;ecord of the case to satisfy the' 
High Court that prima facie there was 
some good ground for the withdrawal of 
the case apd that it was not left to the 
whim of tHe Public Prosecutor, Where 
the District Magistrate has been moved 
by an application from the accused to 
have the case withdrawn either the 
original application of the accused or an 
api^ioation from the Public Prosecutor 
stating briefly the reasons for with- 
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drawal should be jjllaced on the record 
or in any event the Court should in its 
own order give an indioation as to the 
oiroumstances under which it grants its 
sanction. In the absence of such mate- 
rial on the record it is diflEicult for 
Government to decide if an appeal 
should be preferred or for the High 
Court to decide if £he order sanctioning 
withdrawal is one which should not be 
interfered with. 

I In 'th"{s case it would appear that the 
application filed in Court by the Sub- 
Inspector acting as Public Prosecutor 
for.j>ermission to withdraw the case 
and the order passed thereon show that 
the Public Prosecutor had conveyed a 
mandate of *the District Magistrate to 
the Court and the Court had given 
effect to it without applying its mind 
to the merits. The application and the 
erder passed thereon are as under : ' 

In conjpliance with order No. S. 168 
dated 24th May 1929 of the District 
Magistrate, Karachi, to have the above 
case withdrawn, it is prayed that the 
Court may kindly grant permission to 
withdraw the case and acquit the ac- 
cused 

Dated 25th May 1929 (Sd.) Illegible, 

Sub-Inspector of Kotri. 

Order 

Permission for withdrawal granted. 
Accused acquitted under S. 504, Crimi- 
nal P* C« 

D/- 25th May 1929 (Sd.)M. A. Hafiz, 

Sub Divisional Magistrate, Kotri. 

In my opinion the Court was not only 
entitled to but should have insisted 
upon a better and more reasoned appli- 
cation for withdrawal of the case than 
the above. 

The complaint made by the learned 
Public Prosecutor for Sind that in the 
circumstances of this case specially 
when it had been proceeded with al- 
most to its finish the Assistant Public 
Prosecutor of Hyderabad who was in 
charge of the case from its commence- 
ment should have been consulted and 
instructed to do the needful is not un- 
justified but this is a motter plating to 
administration and one in •which the 
Local Government may if it thinks fit 
issue instructions but I am afraid by 
itself this is not a ground upon which 
we could interfere. 

Speaking for myself I should have 
i)6en inclined to interfere but for two 


Hakam Devi 

circumstances to which our attention 
has been drawn and which pertain to 
the last point in the case. We have 
been supi>lied with a true >eopy of the 
application made by the accused to the 
District Magistrate giving detailed rea- 
sons in which he moved the District 
Magistrate for withdrawal of the pro- 
ceedings and in view of the facts stated 
therein, I am not propered to hold, that 
the order of the District Magistrate is so 
unreasonable as to merit an interference 
by this Court. 

The other circumstance is the death 
of the principal offender namely the 
bailiff who is said to have allowed the 
{fresent opponent who was co-accused in 
the case to absecond after his arrest. 
The bailiff is dead and so far as the 
present accused is concerned the’ case of 
the Crown is not absolutely clear. It is 
based upon an inference to be drawn 
from ceitain facts to be proved that the 
bailiff permitted the present accused to 
abscond after- he had arrested him pro- 
bably on receiving or in the hope of 
receiving an illegal gratification. But 
there is equally the other probability of 
the bailiff not having arrested him at 
all from a like motive. 

Taking into consideration all the cir- 
cumstances I agree with the learned 
Judicial Commissioner that interference 
should be declined. 

P.N./b’.K. Revision dismi?i>ed, 
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(Lahore) 

Addison, J. 

Sham Singh — Petitioner. 

V. 

Mt, Hakam Deui— Respondent. 

Criminal Bevn. Appln. No. 1815 of 
1929, Decided on 28th March 1930. 

(a) Criminal P. C., Sf, 488 and 489— Ap- 
plication under S. 488 — Court should dis- 
miss application if parties compromise, 
leaving them to enforce compromise in civil 
Court — Such compromise is bar to applica- 
tion under S. 489. 

Whore, in an application under S. 488, the 
parties arrive at a compromise, the proper 
course for the Court is to dismisd the applica- 
tion leaving the parties to enforce the 'Compro- 
mise in civil Courts. Such a oompromiee is a 
bar to an application uiji^der S.vl8^, An ordsr 
of maintenance passed in sosordanbe with a 
compromise cannot be enforcM by , a oviminal: 
Court 42 P. R. 1888 and S9 P. R. 1905 Cr. Bef. 
to. DP*624 0 2] 

(b) Criminal P. C., S. 488^r^arty present 
in Court along with plea8er*<^»En parte ovder 
against him is not justified.t,^ 
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Whare a p%rty along witb his pleader is pre- 
sent in the Court, an ex parte order against 
him without hearing him Jb not justified and 
should be set aside. ,[P 624 0 2} 

Facts. — ^In November 1907 Mt. Hakam 
Devi applied to a 1st Glass Magistrate 
Sheikh Bahiro Bakhsh under S. 488, 
Criminal P. C., for maintenance against 
her husband Sham Singh. Daring the 
pendency of the application, parties 
compromised and Sham Singh agreed to 
pay Rs. 5 per mensem to the applicant 
irrespective of the fact whether she 
lived in his house or at her own parent's 
bouse. The Magistrate thereupon ))a8sed 
an order on 29th May 1908, fixing her 
monthly aUowance at Bs. 5 under 
S. 488, Criminal P. C. 

The present application heard by Lala 
Daulat Bam, Magistrate 1st Class, Guj- 
ranwala, was lodged by Mt. Hakam Devi 
on 19th January 1929, saying that she 
had received maintenance up to 7th 
April 1928 and praying that the amount 
due after that till 19th January 1929 be 
realized from the respondent Sham Singh. 
She also prayed that her father with 
whom she was living, having died since 
years, the rate of her monthly al- 
lowance Bs. 5 be increased to Bs. 16 
per mensem. Notice was thereupon 
issued to respondent Sham Singh under 
S. 489, Criminal P. C. Sham Singh was 
nob personally served for several hear- 
ings whereupon the Magistrafc on 15bh 
May 1929 passed an order of proceeding 
ex parte against him. On a later hear- 
ings of the case on 12bh June 1928 Sham 
Singh put in appearance along with his 
pleader, but the Magistrate being on 
leave that day, the case was postponed 
to 28tb June 1929. On 28th June 1929, 
it appears that the Magistrate took up 
the case in the first portion of the day 
when Sham Singh respondent was not 
present, and passed an order that as 
there was great difference in prices of 
commodities between the years 1908 
sgid 1929, the allowance of Bs. 5 per 
mensem should be increased to Bs 10 
per mensem" from the date of the pre- 
sent applicattion viz., 19th January 1929, 
very Uay 28t^h Jun^ 1929, Sham 
Singh respondent put in an application 
sayin^'thAt hi#"defence should be heard 
and that he should not have been pro- 
ceeded with ta parte. This application 
was, however, rejahted. Sham Singh has 
now filed a ravision to me against the 


order allowing Bs. l6 per mensem as 
maintenance to Mt. Hakam Devi. 

Report.-^The proceedings are for- 
warded for revision on the following 
grounds : I have heard pleaders for both 
the parties and find that the Magistrate's 
order dated 28th June 1929 must be set; 
aside. It appears from the file of the! 
Magistrate that Sham Singh respondentj 
along with his pleader was 'present in! 
Court on 12th June 1929. The fact of^ 
his being present on 28th June 1929, | 
also is borne out by his application of 
that date on file. The ex parte order^ 
allowing Bs. 10 per mensem as mp.in-l 
tenance to Mt. Hakam Kaur without| 
hearing the respondent is therefore not! 
justified. 

Besides, I am of the opinion that the 
original order of Sheikh Bahim Bakhsh 
Magistrate, dated 29th May 1908, is not 
good in law. The parties having com- 
promised at that time the Me»gistrate 
should have better dismissed the applica-J 
tion under S. 488, Criminal P. C., andi 
left the parties to enforce the compro-J 
mise in the civil Courts. The very fact, 
of the compromise made at that time is! 
again a bar to the present application! 
made by Mt. Hakam Kaur under S. 489,! 
Criminal P. C.,(vide ML Rahim Bibi v.' 
Khair Din (1) and Rahem AH v. Fateh 
Bibi (2), which lay down that an order! 
of maintenance passed in accordance^ 
with a compromise cannot be enforced! 
by criminal Courts. 

It has been urged by Mt. Hakam 
Devi's pleader before me that the fact 
of her father's death since a year or so' 
is good ground for increase of her main- 
tenance. The terms of the compromise 
of 1908, however, are clear that Bs. 5* 
would be paid monthly whether she 
lived with the complainant or with her 
father. I, therefore, recommend that the 
order of the Magistrate dated 28th June 
1929 increasing the allowance to Bs. 
per mensem be set aside and that the 
applicant Mt. Hakam Devi bo directed 
to seek her remedy in civil Courts. 

• Order. — For reasons j^iven by the 
learned District Magistrate, 1 set aside 
the order of* the Magistrate, let Class, 
dated 28th June 1929, increasing the 
allowance. 

B.M./B.K. Order set aside, 

TirTi688nn>rRri88^^ 

02) [1906] 39 P. R. 1906 Cr,=2 Or. Ii, J.. 

690=108 P. L. R. 1906. 
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1930 Cr. Cates 625 

(AllaliAbad) 

Full Bench 

Boys, Banebji akd Kin(., JJ. 

R. Saigal — Applicant. 

V. 

Emperor 

Criminal Misc. Appln. No. 167 q£ 
1929, Deoided*on Stli March 1930, under 
S. 99-B of Criminal F. 0. 

(•) Criiiiin«l P..C., S. 99-D —Government 
•hoiild begin — - But both parties hetrd — 
Onus is immaterial. 

It 'is manifestiy most convenient that 
Oovernment Advocate should begin and state 
the^^se in support of the Local Government. 
But where both parties have been heard fully 
the question of onus is of very little or no 
practical importance ; A. /. R. 1025 All. 
195. BbI. on. [P 626 0 1] 

(b) Criminal P. C., S. 99-A — Document 
though advertisement can be forfeited 
under S. 99-A — However advertisement of 
forthcoming book unless seditious by itself 
cannot be forfeited because it is intimately 
associated with seditious book. 

The merif fact that a document is only an 
advertisement of a forthcoming book is not 
sufficient to protect it from forfeiture under 
S. 99*A and in considering whether it is sedi* 
tious or not the advertisement must bo consi- 
dered on its merits and not in the * light of the 
forthcoming book. The intention of an adver- 
tisement of a forthcoming book * is clearly 
primarily merely to 'further the sale of the 
book. It is a step in preparation in further- 
ance of the sale of the book which is to ap- 
pear in the .future and although •it may be 
very intimately oonneoted with the book and 
though it may be considered desirable to for- 
feit all the documents connected with and 
intimately associated with a book that has 
been found to be seditious there is no provi- 
sion in the law either under S. 99-A or 124-A 
Penal Code to forfeit the advertisement for 
such reason alone.' [P 626 C 2, P 627 C 1] 

(c) ‘ Criminal P. C.. S. 99-D — Two reason- 
able views — Benefit must be given to ap- 
plicant. 

Where a document admits of two reasonably 
possible * views the applicant must have the 
i)enofit of that which is most favourable to 
him. [P 627 C 1] 

(d) Penal Code. S. 124-A — ** Duty of 
historian. " 

It is the duty of a historiau to make an 
endeavour to be impartial and not to make a 
presentation only of the evil deeds of those 
with whom he is dealing. [P 627 G 2. P 628 G 1] 

(e) Penal Code S. 124-A — Book is to be 
judged as a whole. 

The book must be judged as a whole with its 
introduction and acknowledgment •or dedica- 
ti'^n. • [P627 C2] 

(f) Criminal P. C., S. 99- F — Practice ref- 
err^to ia practice in miscellaneous civil 
proceedings. 

The proceedings under S. 99-F are sui generis 
hut the particular exclusion by S. 99F of the 
praotioe in suits and the very provisions for 
an order for the payment of oosts suggest that 
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regard is intended to be had to th^ practic*^ 
in civil miscellaneous proceedings. It i*' 
therefore leasonable that the cost of the other 
side so far as it may be found to have been 
reasonably inourred should abe/pai'd by the 
person to whose action the incurring of those 
costs was due. [P 630 C 1. 21 

Z. N Katju, B. 3. Pandit, Ajodhya 
Prasad and Kanhailal — for Applicant. 

U. S. Bajpai-^lox the Crown. 

Boys, J. — This is an application 
under S. 99-B, Criminal P. C., by wfaiob 
the applicant takes objection to orders' 
of the Local CSovemment nnder S. 99A,'^ 
Criminal P. C., declaring every copy of 
a book aiid of the advertisement thereof 
forfeited to His Majesty. 

*The book is entitled Bharat men 
Angarezi Bajya. ” The author is one 
Sriyut Sundar Lai, B. A., ex-editor of 
the Karmayogi and the Bbavi- 
shya. The book is written in Hindi. 
B. Saigal is the printer and publisher, 
and it was published at the Fine Art 
Printing Cottage, 28, Elgin Road, 
Allahabad. In the advertisement of 
the book it is described as a ; 

** oompilation from the English books ** Biee 
of Ghristian ‘Power in India, <’* **The,,ooa- 
Bolidation of the Christian Power in India, " 
and *' Buin of Indian Trade and Industries ** 
ol *tho well-known historian Major Baman 
Das Basn. I. M. S.. and from other authentic 
historical works. ’* 

The applicant before ns is the 
printer and publisher B. Saigal, whose 
case has been put before ns by Dr. 
Katju. The author Sundar Lai, has, 
so far as we are informed, taken no 
objection to the orders of Government 
passed under S. .99-A, and has not 
appeared before us in any way, or made 
any representation to us personally or 
through counsel. 

The following faots are undisputed 
before us. The first advertisement of 
of the book in question apppeared in 
the November issue of the year 1928 of 
the " Chand ” magazine. The adver- 
tisement appears to have been of a 
two-fold nature : a brief one page 
advertisement such as is common in re- 
gard to many books, and a large fuller 
advertisement extending to^a number 
of pages and containing a synopsis of 
many but not all of the chapters in the 
book. 

On 10th December 1928, this Novem* 
her issue of the ** Chand ** wag de- 
clared under S. 99-A,vCriminal P. G. 
to be forfeited, but there was no parti- 
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oular reference to the advertisements 
witii which we are now concerned. 

On 18th March 1929, the book was 
published Add the publisher proceeded 
to issue copies. On 19th March 1929, 
a police officer called at the office of the 
publisher and informed him that the 
Superintendent of Police desired to see 
him. On 20bh March 1929 at this 
interview the Superintendent of Police 
informed the publisher that the adver- 
tisement of the book had been pros- 
cribed. He also warned the publisher 
that he would proceed to the publica- 
tion of the book itself at his own risk. 
The publisher then informed the Superin- 
tendent of of Police that the book had 
already been published two days pre- 
viously. 

TUyfro days later, on 22nd March 1929. 
an officer of the Criminal Investigation 
Department informed the publisher that 
the book had been proscribed. The 
notifications proscribing the avertise- 
mont and the book are dated *respec- 
tively 15th March 1929, and 22nd 
March 1929, and both appeared in the 
Gazette of 23rd March 1929. 

It is against these notihrations that 
the present application is directed. 

At the commencement of the hearing 
before us the questions on whom the 
onus of proof lies and who has the 
right to begin were incidentally touched 
upon but no adequate reason was sug- 
gested why we should not follow the 
procedure adopted in Emperor v. Baij- 
nath Kedia (l), and we found ourselves 
in complete agreement with the pro- 
position there stated that the question 
of onus of proof is, after both parties 
have been fully heard, of very little or 
no practical importance and further we 
think that it is manifestly most con- 
venient that the Government Advocate 
should begin and state the case in sup- 
port of the Local Government's orders. 

To deal first with the order of for- 
•feiture in regard to the advertisement. 
Every idocument of this description 
must be dealt with on its own merits. 
We have carefully examined every word 
«pf the lengthy synopsis of the book 
contained . in the advertisement. A 
suzpmary is mide of a number of* chap- 
tors; The advertisement is silent as to 
some others. Taking isolated phrases, 
if is possible tcf pick out .some that 
standing by themselves might be read 


as having a beariiig on the present 
British rule, but taking the advertise- 
ment as a whole we think that even 
those phrases must be read as bearing 
only on the undesirable feature of the 
administration by the East India Com- 
pany. We shall hold later in regard 
to the book itself that there are in it 
passim passages having reference to the 
Government prevailing at the present 
day. But none of those passages ap- 
pear in the abstract made for the pur- 
pose of advertisement and more parti- 
cularly, we find in. the advertisement 
no reference • to the ideas whiclw'^ro 
given special prominence in the con- 
cluding chapter of the book. We do 
not think therefore that taking the 
advertisement strictly by itself as it 
existed at the time the order of 
forfeiture was passed, there is suffi- 
cient material in that advertise- 
ment to form the basis of an,, order of 
forfeiture under S. 99-A, Criminal P. C., 
Again we must emphasise,. as indeed 
must be obvious, that we are speaking 
of this particular advertisement alone. 
It of course far from follows that the 
mere fact that the document is only an 
advertisement of a forthcoming book isj 
sufficient to protect it from forfeiture 
under 8. 99-A, Criminal P. C. 

It has been suggested for the Local 
Govern mont that the advertisement 
must be .read in the light of the 
subsequent book. It is manifest that 
in some Cases while a document 
may not strictly speaking by itself 
disclose seditious intent, it may be 
read in the light of other documents 
whether prior or subsequent in date 
and the seditious nature of the docu- 
ment in question may be apparent 
from those other documents. An 
illustration of this is to be found in 
the case of Queen Empress v. Balganga- 
dhar Tila'k (2). Where an article has 
appeared in a paper the intention and 
the effect of that article may be ' 
gathered not only from the article it- 
self but from other articles connected 
therewith appearing prior or subse- 
quent to Ithe date of the. article in ques- 
tion, But manifestly the case of an 
advertisement may be quite different.' 
The intention of an advertisement of a! 
forth coming book is^ clearly prim a rily * 

^ {11 A. I n, ms All. 195=47 All. 298 (P. B.). 

(2) [1898] 22 Bom, 112, 
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merely to further the sale of the booki 
It is a step in preparation in further- 
ance of the sale of the book which is to 
appear in the future. But it is not 
possible to read provision for this into 
S. 124-A,I, P. C., or S. 99-A,‘ Criminal 
P. C. It is of course possible to con- 
tend that the advertisement is ver^r 
intimately connected with the book 
and it might reasonably be considered 
desirable to make provision for declaring 
forfeited all documents connected and 
intimately associated^ with a book that 
jhas been found to be seditious but 
thea^ is no such provision in the law 
which this Court have to administer. 

We therefore hold that the contents 
of the advertisement did not them- 
selves afford sufficient basis for the 
order of forfeiture and it is hereby set 
aside. 

Before leaving this we are con- 
strained tp add that we think that 
the advertisement itself and stand- 
ing by itself was very near the bor- 
ider line. Two views of it were reason- 
ably possible but two views being reason- 
ably possible, the applicant must have 
the benefit of that which is most favour- 
able to him. 

I W e now come to consideration of the 
book itself. A passing complaint was 
made by Dr. Katju suggesting that the 
Government bad not given the book due 
consideration before it was prescribed. 
^We have ourselves given it the very ful- 
lest consideration as must be manifest 
from the fact that the arguments and 
the placing of the book before us have 
occupied this Court for over seven days. 
We have had before us and counsel have 
also had before them full translation 
made of the whole book by Government 
and those translations have been ac- 
cepted as fail by both the counsel before 
us, though, as was inevitable here and 
there, reference has been necessary to 
the original and one of us familiar with 
Hindi has followed the text of the ori- 
ginal book while the translated extracts 
were being read. Dr. Katju has in his 
painstaking argument been handicapped 
to this extent that he has not had the as- 
sistance of the author. We have already 
noted that it is the publisher who has 
made applioation to this Court. We are 
assured that he has no interest other 
than financial in this book at all. We 
have no explanation before us of why 


the author has treated with indifferanoel 
the prescription of his book. But the 
fact remains that he has not made any 
attempt to justify it. Dr^Katju has 
urged that the book must be judged as a 
whole with its introduction and acknow- 
ledgment or dedication and we agree 
with him. In the case of a lengthy book 
such as this extending to nearly 1,700 
pages of print it might be unfair, gener- 
ally speaking, to pick out a sentence 
which might have found its way into the 
book by inadvertence and condemn the 
whole book on account thereof. We hav0 
therefore considered the whole book 
with its introduction and acknowledg- 
ment or dedication and drawn our con- 
clusions from its general trend and not 
only from isolated passages. 

It is contended for the * applicant that 
the book was written and published in 
furtherance of the interest of vernacuter 
education. If this were the sole motive ' 
there can be no doubt that it would be 
a laudable object and the last thing.t^at 
anybody would desire would be to p^ce^ 
obstruction in the way of that pui^pose, . 
but whether or no that may have, been 
one of the objects we are concerned 
with the means by which it was pro- 
posed to attain that object and the ques- 
tion whether there was or was not an- 
other illegal purpose as well. 

It has been contended that the fact 
that the book was published at a price 
of Bs. 16 is an indication that no sediti- 
ous purpose was intended ; that a book 
at such a price could not possibly be in- 
tended to reach the multitude. There is 
no force in this contention. It is part 
of the applicant’s case that 2,000 copies 
of the book have been printed at very 
great expense and it is impossible to 
suppose that this was done except in the 
hope of reaching a very wide market 
whether through individuals or through 
libraries. 

It has been contended that it is not 
usual for historians to be impartial. It^ 
may be conceded that most students of 
history have formed some opinion of the 
circumstances with which and of the 
characters with whom they deal and 
such partiality is obviously not in itself 
criminal or even culpable but there is 
manifestly a vast difference betwem thiSj 
and the deliberate setting out of only 
one side of the case. It is at least the{ 
duty of a historian to make an endea< 
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E x to be impartial and not to make a 
sentation only of the evil deeds of 
with whom he is dealing. In the 
book befor>(^ us even institntions like 
those of railways are set out *as merely 
unmitigated engines of oppression of the 
Indian and the country of India. Even 
the Penal Code is described as follows : 

**The object of this law (the Penal Godel was 
to impoverish Indians, to demoralise them, to 
o reate in them the habit of dishouosty and liti- 
gation and to ruin them utterly^’* 

It would serve no useful purpose and 
jnerely prolong this judgment to wholly 
unnecessary lengths were we tQ endea- 
vour to reproduce in detail the passages 
to which we have been referred through- 
out this bock and the arguments in re- 
ference to these passages. It is not ne- 
cessary or desirable for us to do more 
than to state our definite and clear con- 
clusions. We are fully satisfied : 

(a) that the book that we have to con- 
sider can in no sense be logarded as 
merely “history” of the times with which 
at'dfMJs. 

(b) That the book is not merely a com- 
pilation from other books but contains 
nutaerouB passages which state the 
author's own views and his own ideas of 
the purpose to which Indians of the pre- 
sent day should direct themselves and of 
the means by which that purpose, the 
destruction of British rule in India, 
should be carried out. We may add 
that even if it was a mere compilation 
in the strictest sense of the term that 
would not be an adequate answer to the 
present charge. 

(c) That there is passim propaganda 
directed to show that the evil state of 
affairs existing during the days of the 
East India Company continues to the 
present day. In the acknowledgment at 
the commencement of the first volume 
we find the phrase : 

tbti iatroduction I thiak it nocessatry to 
present before the reader an account of the in- 
vasions of India before British advent, specially 
of the condition of India at the time of the 
coming of the British so that it may bo easy for 
them to apprise oorrootly the beneficial or 
harmful consequences of British rule over their 
country,” 
and again, 

”It is to he hoped that this humble oiiort 
ftay help somS' fellow countrymen to ponder 
Mriously over the deplorable condition of the 
^untry and its real remedies.” 

In the Introduction we find : 

"On the basis of these statements by suppor- 
^ts of the British ACle and by concealing from 
ns the real form of the Britisn rule we are as- 


fared that the British administration is a very 
great blessing for India and that all our future 
progress and peace in the country depends upon 
the oontinuanoe of British rule.” 

And again : 

"We should also like fully to examine. ..... 

• . . what w6re the causes and methods which 
led to the establishment of British rale in 
India, what were its effects on India and what 
ate the moans by ‘which it may be hoped bo 
secure deliverance from it in future." 

In Chap. 35 : 

"It has, however, always been seen that the 
proportion in which the rights and inspirations 
of the people in England have ‘increased the 
fetters to subject India have tightened. It is 
also natural, because the interest of the rulers 
and the ruled always clash under an aliqpM^Od- 
vernment. Prosperity of England lief In the 
impoverishment of India and the awakening of 
the latter means danger to the former. The 
more the rights of the people of England will 
increase the more will the number of those who 
practically rule over India multiply and the 
more will increase the dependence and indi- 
g6L03 of the country.” 

In Chap 51 of the book, in speaking 
of the proclamation of 1st ^iNovetnbor 
1858 the author says : 

"Since then the British -rulers in India have 
in practice never oared a bit for the pledges 
contained in it.” 

In his concluding remarks he says : 

"The detailed history of the 70 years follow- 
ing the rebellion is outside the scope of this 
book but the tale is the same.” 

The tale to which reference is made is 
explained at p. 1655 of the book : 

" Another question which arises . is what 
would have happened if the rebellion of the 
year 1657 had not at all taken place. An ac- 
count of the company's administration and of 
the means employed and the acts -done by it 
from 1757 to 1857 has been given in this book. 
It is impossible and useless to repeat that tale 
of woo.” 

Wo invited Dr. Katju to tell us, in re- 
ference to his defence that ‘Major Base's 
books were the foundation of the pre- 
sent book, whether there was any idea 
of a tale of woe continuing to the pre- 
sent time in Major Base's books and he 
was unable to say that any such could 
be found. The quotations that wo have 
given, and these might be multiplied, 
are ample to show that the book is in 
no sense merely a history, though of 
course, it contains historical facts, but it 
teems with propaganda directed to the 
elimination of British rule. 

(d) That the intention of this book 
was and the effect of it is and must bo 
to excite disaffection towards the pre- 
sent Government. Even if the book 
yfas limited to a criticism of the East 
India Company it would not necessarily 
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follow that it wa^not a book calculated 
•to create disaffection towards the pre- 
sent Government but in view of the ac- 
tual nature of the book that is not a 
4 >roposition which it is necessary now 
ior us to consider further. 

(e) That in the great majority of the 
cases in which we have been invited .to 
examine the authorities on which parti- 
cular statements are alleged to be based 
and in which we have succeeded in trac- 
ing the* alleged authority we have found 
that authority more or leas misquoted, 
always in the direction of exaggeration 

«-M^jmbroidery of the evidence and con- 
clusion stated by the author in the direc- 
tion of increasing the gravity of the 
charges made, or the clearness of the 
evidence by which it is endeavoured to 
support those charges. 

(f) That generally speaking there is 
nothing but black in the picture painted 
of any ]^glishman or any British mea- 
sure ana nothing but white in the pic- 
ture of anybody else. This is in truth 
admitted by Dr. Katju to be a fact and 
his only answer on behalf of his client 
is that the present book is based on 
those of Major Basu. In this connexion 
tpd we have the picture in the introduc- 
Dion of a '^Peaceful invasion by Maho- 
medans of India and the statement 
that they only furthorjsd their own 
interests and those of Islam by peaceful 
persuasion,” the intention manifestly be- 
ing to predispose Mahomedans to the 
more ready acceptance of the teaching 
in the rest of the book. Further it is to 
be noted that where anything is actu- 
ally said in criticism of other than Eng- 
lishmen ib is only with the object of hav- 
ing a peg on which to hang immediately 
a more severe criticism of Englishmen 
any institutions established by English- 
men. 

(g) That there is no force in the argu- 
ment that ail that is aimed at by this 
book is futberance of the idea of repla- 
cing the present form of Government by 
Dominion Status. This argument put 
forward by Dr. Katju at a late stage of 
the case after it had been brought home 
to him by repeated reference lo passages 
in the book that his original contention 
that the book was only a history of the 
Bast India Company Mvas wholly unten- 
able. Even if this were the object of 
the ^book, it might still be directed 
e>gaiDSt tiie Government established by 


law, it is necessary to enter into this, for 
there is not, in fact, throughout the book 
a hint of the" idea of^Dominion Status or 
a hint that the author onjjr desired to 
displace the present form of Govern- 
ment by Dominion Status. One conclu- 
sion and one only is possible from the 
very full consideration that we have had 
to give during those seven days to the 
book that the author aimed at the entire 
severance of the British connexion with 
India, and at bringing into contempt 
and hatred the Government established 
by law in British India. 

Finally we have to consider the ques- 
tion of costs. This is of considaraMa 
importance to both parties for owing to 
the necessity of translating a very 
lengthy book the expenses incurred have 
been considerable, amounting to no less 
than Bs. 3,000 and this apart altogether 
from the question of the tees paid by 
either side. In view of our finding that 
the order relating to the advertisement 
must be set aside and the order relating 
to book maintained we have no difficulty 
whatever in holding lihat it will be 
reasonable to order that nine-tenths of 
the costs incurred by Government who 
have been successful as regards the book 
should be payable by the other side, but 
in the comparatively small matter of the 
advortisement the Government should 
bear its own costs, that is, the remain- 
ing tenth. The question, however, on 
what basis we should determine the am- 
ount of the costs is not so easy of solu- 
.tion. In the present Criminal Proce- 
dure Code it is laid down in S. 99-F that 

**evory High Court ^hall, ;is soon as oonveiii- 
onfcly may be, frame rules to regulate the pro- 
ooduro in the case of such applications, the 
anioiinfc of the costs thereof and the execution 
of orders passed thereon, and until such rules 
arc framed the practice uf such Ojurts in pro- 
ceedings other than suits and appeals shall 
apply, BO far as may be practicable, to such ap' 
plications.” 

The present application was filed on 
10th May 1929 At that date no rules 
had been framed under S. 99-F, Crimiu&l 
P. C. Similar provision to that which 
we have quoted was formerly contained 
in the Press Act. The rules framed as 
under that Act, however, are no lon^r 
in force and no steps were taken imme- 
diately to frame any rules under S. 99-F. 
The rules framed under the Press Act 
were'revived in the sbApe of rules under 
S. 99- F in December 1929. Even those 
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rules we notice do not make any refe^ 
rence to exhibits filed on behalf of the 
opposite party but only to exhibits at- 
tached to thlii^etition or filed by the ap- 
plicant, We have, however, to consider 
what was the situation at the time the 
present application was filed and in ac- 
cordance with S. 99-F the petitioner 
should have been guided by the “prac- 
tice of the Court in proceedings other 
than suits and appeals.'* The proceed- 
ings under B. 99-F are sui generis but 
the particular exclusion by S. 99-F of 
the practice in “suits" and the very pro- 
vision for an order for the payment of 
jcosts suggest that regard is intended to 
jbe had to the practice in miscellaneous 
civil proceedings. 

As to what that practice is neither 
side gave us any assistance. The lan- 
guage of the*Gourt-is English and where- 
ever there is any relevant provision 
made it is always to the effect that the 
person filing an exhibit must cause to be 
translated by a competent translator of 
this Court all such exhibits as he may 
desire to file. 

Now in the matter of this petition the 
petitioner was directly alleging that 
there was nothing in his book which 
was seditious and, strictly speaking it 
was incumbent on the petitioner to file 
with his petition a copy of the book and 
a translation thereof. He did not do so. 
The translation in fact was made by the 
opposite party, the Local Government. 
It has been admitted on the part of the 
applicant that it is a fair translation. It 
is not a. case where it would have suffi- 
ced to translate a few selected passages; 
the whole book had to be considered. If 
neither side had had a translation made 
we should undoubtedly have had to 
postpone the case until a translation had 
been made. 

After the translation had been made 
by the Local Government at its expense 
both sides took advantage of it to read 
wj^ole chapters to us. 

The bi’oad facts stand out, therefore, 
that the petitioner ought to have the 
translation made and that it was made 
an^ made satisfactorily, by the Local 
Government. Under circumstances we 
think that there can be no doubt that 
the only equitable course is to direct 
that the Local Government be recouped 
for such expenses ailihey have properly 
Incurred, in the pro^rtion that we have 


already named. The o*hly material ques^ 
tion then remaining is whether the sum 
of Bs. 3,000 stated by the Local Govern- 
ment to be the cost^ of translating the 
book is excessive or"not. That figure is 
supported by an affidavit. No materials 
are given us by the applicant, after three 
days to consider the . matter, to show 
that the sum of Es. 3,000 is ^ excessive. 
Left without any assistance we have en- 
deavoured to ascertain for ou/selves 
what would be the appropriate ‘figure. 
So far as we have been able to ascertain 
Es. 3.000 is just about the sum that 
either party would have paid if, in^wzr^ 
cordance with the principle we have 
mentioned, the book had been translated 
by a qualified High Court translator. 
We have so far referred to the cost of 
translation but the figure named by the 
Local Government includes also the cost 
of typing of five copies running to some- 
thing over 1,200 pages for each copy amd 
there is further the typing of some 300^ 
pages of selections from the book. The 
expense was incurred because the appli- 
cant took no steps to have the transla- 
tion made and we have had no materials 
given to us to find it excessive. Even 
on the basis of broad principle alone it 
appears to us reasonable that the costs 
of the other side so far as they may be 
found to have been reasonably incurred 
should be paid by the person to whose 
action the incurring of those costs was) 
due. 

On the quesliion of legal fees we are^ 
given no reason for departing from the 
practice hitherto of allowing the fees of 
the Government Advocate at the rate of 
Es. 200 per diem for the seven and half 
days, namely, Es. 1,500. 

In conclusion we set aside the order 
declaring the forfeiture of the advertise- 
ment, we maintain the order declaring 
the forfeiture of the book and we direct 
that the ri^titioner do pay to the Local 
Government nine-tenths of the sum of 
Bs. 3.000 expenses of translation etc: 
and nine-tenths of Es. 1,600 fees of the: 
Government Advocate, i. e., a total of 
Es 4,050. . 

V.B./R.Ki • Order accordingly ^ 
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1930 Cr? Cases 631 

(AlUbabsd) 

DAIiAIi, J. 

Batan Lal — Applicant. 

V. 

Hafiz Abdul Hoi— Opposite Party. 

Criminal Revn. No. 806 of 1929, De- 
cided on 5th February 1930, from ord^r 
of Temporary Addl. Sess. Judge, Meerut, 

D/- 80th August 1929. . , 

Criminal P. C., S. 195 (3)— Determination 
nf superjor Court U not confined to decrees 
which are appealable. 

The determination of the superior Court, is 
not confined to the decrees which are appeal- 
able, What is stated is that a Court shall be 
*^9^d to be subordinate to the Court to which 
appeals ordinarily lie from the appealable 
decrees. [P 631 C 2] 

Saila Nath Mukerji and P.L. Banerji 
— for Applicant, 

M. Walliullali — for the Crown. 

K. 0. Carleton —for Opposite Party. 

Judgment.— This is a civil revision, 
so the oijly question which may arise 
is that 6f jurisdiction. On facts the 
decision of the Additional District 
Judge of Meerut is binding. 

An Assistant Collector of the First 
Class granted sanction for the prosecu- 
tion of Hafiz Abdul Hai under certain 
sections of the Penal Code. He ap- 
pealed under S. 476-B, Criminal P. C , 
and filed the appeal in the Court of the 
Additional District Judge of Meerut 
sitting at Muzaffarnagar. That Judge 
allowed the appeal, and hence the com- 
plainant has coma here in revision. Two 
points are raised to prove want of juris- 
diction of the lower appellate Court: 

1. That in a case like the present 
no appeal lay under S. 476-B; and 2. 
That the Additional District Judge 
of Meerut sitting at Muzaffarnagar had 
no jurisdiction to receive the appeal. 

A third point was raised that the 
transfer to the Court of the Temporary 
Additional Judge was invalid. This 
argument may be easily disposed of. If 
the appeal was validly filed in the Court 
of the Additional District Judge, the 
District Judge of Meerut had authonty 
binder S. 24, Civil P. 0., to transfer the 
appeal to the Court of the Temporary 
Additional District Judge. • * 

An appeal is allowed under S, 476-B 
in every case in which a civil, revenue 
or criminal Court has made a complaint 
against any person. When such a 
right is given it must be presume^ tlubt 
the Court exercising such right is piro- 


perly indicated in the provisions, of 
S. 1,95 (3), Criminal P. C. According to 
those provisions, where appeals lie to a 
civil and also to a revenuc/Court, sx^qh 
Courts shall be deemed to be sub(}rdi. 
nate to the civil or revenue Court ac- 
cording to the nature of the case or 
proceeding in connexion with which 
the offence is alleged to have been com- 
mitted. In the present case the su|t 
was one for recovery of revenue under 
the Tenancy Act, and as appeals from 
decrees in such suits lie to the civil, 
Cour the Assistant Collector would be 
deemed to be subordinate to the civil 
Court for the purposes of this particular 
c&se. That was allowed by the appli- 
cant’s counsel. His objection was that 
the suit was one in which no appeal 
lay to any Court, the valuation of the 
suit being less than Bs. 200. The de-. 
termination of the superior Court, how-' 
ever, is not confined to the decrees! 
which are appealable. What is stated: 
is that a Court shall be deemed to bel 
subordinate to the Court to which 
appeals ordinarily lie from the appeal-' 
able decrees, If this Court passed any', 
appealable decrees in matters relating 
to the recovery of arrears of revenue, 
appeals from such decrees would lie to 
the civil Court, and therefore, the Court 
under S. 476-B would be subordinate to 
the civil Court when a complaint is 
filed in any suit of this nature whether 
a decree therefrom be appealable or 
not. I feel no difficulty in interpreting 
the words of Cl. (3), S. 195 which must 
be construed in a way to permit appeals 
in every case under S. 476-B. 

It was pointed out that the provi- 
sions of S. 21 (3), Bengal N. W. P. and 
Assam Civil Courts Act, (No. 12 of 
18b7), refer specifically to appeals from 
Subordinate Judges and Munsiffs, and, 
therefore, the District Judge cannot 
assign tffe receiving and hearing of 
revenue appeals to an Additional Dis- 
trict Judge, This may be conceded sq 
far as the provisions of S. 21 of the Act;, 
are concerned. There is, boweveu, 
another provision contained in 8. 8 pf 
the same Act, to the effect that Addj^ 
tional Judges appointed to any distri^ 
shall discharge any of the functions of 
the District Judge which the District 
Judge may assign to them, and, in, the 
discharge of thoss funstions, they shall 
exercise the same powers as* the Distriefi 
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Judge. The function of receiving and 
hearing revenue appeals has been as- 
signed by ^ the District Judge to the 
Additional District Judge of tluzaffarna- 
gar 'with respect to all revenue appeals 
of the Muzaffarnagar District. 1 am, 
therefore, of opinion that the appeal 
was rightly filed in the Court of the 
Additional District Judge and it was 
not necessary that it should have been 
filed in the Court of the District Judge 
of Meerut and specifically transferred 
!;o the Court of the Additional District 
Judge. I dismiss this applicatior. 
v.b./R.K. Applioation dismifo^ef^. 


1933 Cr. Cases 632 

(Madraf) 

Beasley, C. J.. ani> 
Paedalai, j, 

Sankaralinga Tevan — Accused — Ap- 
jr^^llant. 

V. 

Emperor 

Criminal Appeal No. 641 of 1929, and 
Beferred Trial No. 153 of 1929, Decided 
on 9th December 1929, against judgment 
of Bess. Judge, Tinnevelly Division. 

(a) Evidence Act, S. 157~Firtt i-* forma- 
tion report— Statements are admissible only 
for corroborating or contradicting witness 
and net as substantive evidence — Criminal 
P. C., S. 154. 

Btatements in first information report can be 
used for the purpose of corroborating or contra- 
dicting a witness but are inadmissible for the 
purpose of proving that the facts alleged there- 
in are correct: 17 C.W,N. 1218; AJ.B, 1925 All. 
308 and A.L B, 1927 Cal. 17, Foil [P 633 C 1] 

(b) Criminal Trial — Evidence — Circum- 
stantial evidence must be conclusive. 

In criminal oases based only on circumstan- 
tial evidence that evidence should be so strong 
as to point very clearly to the guilt of the 
accused. [P 683 0 2] 

K. S. Jayarama Ayyar for /. S. Veda- 
manickam’- for Accused. 

K. N. Ganapathi for Pulflic Prose- 
cwter— for the Crown. 

• Beasley, C. J.---The appellant was 
convicted by the learned Sessions Judge 
of Tinnevelly of the murder of his 
father Thandava Thevan and seubenced 

death..- 

Thandava Thevm was undoubtedly 
murdered on the night of 2nd June last. 
He was stabbed on the chest and died 
of that stab. He was aged 56 years. 
The accused, agcA 24, is his only son. 
The deceased had a second wife. P. W. % 


who is the stepmotheV of the accused. 
Both the accused and his father owned 
a bandy and earned their livelihood by 
letting it on hire and the motive for the 
murder is alleged by the prosecution to 
have been a quarrel between Thandava 
Thevan and his son on this night with 
regard to the collection of money due 
from persons who had hired the bandy. 
As a result of this quarrel it is alleged 
that the accused stabbed his father and 
ran away. He surrendered himself to 
the Magistrate of Srivaikuntam on 14th 
June. 

The evidence against the accuse^**t» 
purely circumstantial. There are no 
eyewitnesses to the occurrence. The 
evidence against him is that of P. W.'s 
2 and 3 coupled with his absconding 
from the village. 

P. W. 2’s evidence is that after she 
had served the evening meal to the de< 
ceased and the accused in tjie house 
which they all three occupied and the 
deceased and the accused had gone out- 
side the house on to the pial, she bolted 
the door and remained inside. Some* 
time later she heard the father and sou 
quarrelling with each other about the 
collection of bandy hire. The deceased 
was accusing the accused of not account > 
ing for the money collected by him from 
persons w^ho had hired the bandy and 
pointed out the difficulty this occasioned 
in bis maintaining the family. The 
accused retorted that he was not bound 
to account to him for the money where- 
upon the deceased said that the accused 
should not touch tbe^ bandy from the 
next day, that he would have no food at 
his bouse and that he must earn his 
own living. Then, accopding to her evi- 
dence at the Sessions trial, there was a 
lull lasting about a naligai. At the end 
of that time she heard the cry of tho 
deceased have been stabbed.’ She 
lighted a lamp, went outside and there 
found the deceased lying on the ground 
holding his side where the wound was 
and she supported him inside the house. 
Her foot, according to her, struck against 
a knife and its sheath on the floor. This 
knife and sheath, however, have not 
been proved to belong to the accused. 
Hearing the cries people came to the 
spot, amongst them heing P. W.’s 3 and' 
4 and two others who did not give ovi* 
denoe at the sessions trial and some> 
women. 
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W. 3 lives in a house just to the 
south of the deceased only a few feet 
away, a lane separating the northern 
side of his house from that of the de- 
ceased. His evidence is that he saw 
the deceased and the accused sitting on 
the pials outside the house, the deceased 
sitting OX) the eastern pial and the ac- 
cused on the western. He went inside 
his house and later on, having occasion 
to go outside, he heard the discussion 
spoken *to by P. W. 2 going on between 
the deceased and his son. He says he 
Vecognized their voices. Then he went 
and slept and after an interval 
which he states to be three naligais he 
woke up on hearing a cry “My son has 
stabbed," opened the door and came out 
and there saw the deceased lying woun- 
ded on the ground. P. W. 2 carried the 
deceased inside the house and put him 
on a cot. 

Anothe^witness P. W. 4 wont to the 
scene of the occurrence on hearing cries. 
He immediately went to the village 
Magistrate to make a report. He reached 
the village Magistrate at about 2 A. M. 
and the village Magistrate took a state- 
ment from him, Ex. B, and then pro- 
ceeded to the house of the deceased 
where he took a statement from P. W..2. 
The statements of P. Ws. 2 and 4 are in- 
corporated in the first information 
report. 

That is the whole of the evidence in 
the case and we have got to consider 
whether, it being purely circumstantial 
evidence, it is sufficient to say that it 
proves the case against the accused be- 
yond all reasonable doubt. The first 
point to he considered is, is it true that 
there was thi^ dispute between the 
deceased and the accused on the pial 
that night? With regard to this, we 
have the evidence of P. W.’s 2 and 3 and 
we are satisfied that the evidence of 
P. W. 2 on this point is to be accepted 
and also that of P. W. 3. The next 
thing to be considered is— and it is the 
most important matter —whether there 
was any interval of time between the 
quarrel and the stabbing and if^so what 
that interval was. P. W. 2* puts it at 
one naligai and P. W. 3 on the other 
hand puts it at 3 naligais. Even if it 
was one naligai, it is sufficiently long 
interval and the murder obviously could 
not have been in the he%t of the momenh. 
If the accused was the murderer, then 
1930 Cr. 0. 80 & 81 
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he must have sat for at least a naligai 
thinking about the matter, giving him- 
self time to cool down oi^ have gone 
away from the house and. spurned. But 
at the same time that interval of time 
does make it possible— we do not sf.y 
probable— that some one else may have 
come to the spot and have committed 
the murder. If, on the other hand, the 
stabbing had followed the quarrel im- 
mediately, that, together with the ab- 
sence from the village of the accused 
pointing to flight, would in our view,, 
establish the case beyond all reasonable 
doubt. The circumstantial evidence 
wpuld then be very strong indeed. It 
has been contended before us that. 
P, W. 2 was trying to lighten the case- 
against the accused at the Sessions trial 
and was giving incorrect evidence when 
she put this interval of one naligai bet- 
ween the dispute and the stabbing andi 
the learned Sessions Judge has taken 
that view of her evidence. We have 
been asked to contrast that statement 
with the statement which was taken* 
from her by the village Magistrate,. 
Ex. E. After stating that the deceased 
told the accused that he should earn hia 
living himself she stated in Ex, E that 
**at the time she heard the ory of, *‘h6 haa 
stabbed,” that she at once lighted the lamp^ 
from inside the house and came out with it.” 

That statement obviously means that 
the stabbing immediately followed tho 
quarrel and, if we are entitled to treat 
that statement in the first information 
report as evidence upon this point of 
P. W. 2, then it is evidence of the very 
greatest importance. But the question^ 
is, are we entitled to make use of that 
evidence at all as substantive evidence? 
In our view, statements in the first in- 
formation report can only be used for 
the purpose of contradicting or corro- 
borating a witness and for no other 
purpose. If a witness in the Sessions 
trial makes a statement different to that 
attributed to the witness in the first, 
information report, that discredits the« 
evidence of the witness to that extent 
in the Sessions Court but does not make 
the statement in the first information 
report the evidence upon that matjker in* 
the case. We have been referred to 
three oases upon this point. The first is* 
Av4;ar Singh v. Emperor fl). On a difite- 

(1) [1918] 17 aw.N. latsasai lo. sssau 

Ct.L.7. 643. 
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Tenoe of opinion between two Judges on 
this preoisa point, it was decided that 
the first infoi^mation, although a doou- 
^ment of gr^t importance which is in 
practice always and very rightly pro- 
'duced and proved in criminal trials, is 
not a piece of substantive evidence and 
it can be used only as a previous state- 
ment admissible to corroborate or con- 
tradict the author of it. In Emperor v. 
Chittar Singh (2), it was held that a 
report of the commission of an offence 
made at a thana or even the deposition 
• of a witness previously made wcMld be 
admissible for the purpose of corroborat- 
ing a witness or of throwing doubt qn 
his statement in Court but would be in- 
adtnissible for the purpose of proving 
that the facts stated in it are correct. 
In Azimaddy v. Emperor (3), at p. 258 
o/14 C, L. it was observed that first 
informations do not prove themselves 
but have to be tendered under one or 
•other of the provisions of the Evidence 
Act. The usual course is for the prose- 
cution to call the informant and the fii^st 
information is to be tendered as corro- 
boration under S. 157, Evidence Act. 
In this view, with which we agree, 
there is no evidence that the stabbing 
took place immediately after the quarrel 
ended. On the contrary the only evi- 
dence is that it took place either one 
naligai afterwards as P. W. 2 says or 
three naligais afterwards as P. W. 3 
says. With regard to the evidence of 
the latter, we think that his statement 
that he heard a cry of *'My son has stab- 
bed’* is not to be accepted as in his pre- 
vious statement he stated the cry to be 

have been stabbed.” 

The defence set np by the accused, of 
course, is not a very satisfactory one 
because he has pleaded that he was ac 
a place some 40 miles away collecting 
outstandings having been sent there by 
his father. He summoned five witnesses 
at the Bessions trial but his pleader did 
not examine any of them. Previously 
these witbesses were summoned to sup- 
port his defence of alibi but they did 
not go into the witness-box to do sor 
^He, therefore, set up an alibi which has 
not been supported by any evidence. 

This is a case of very grave suspicion 
buit it still leaves R loophole and that is 
the loophol e pryided by the interval of 

(2) aYeToSS All. 303=5^47 All. 280. 

(S) AJ.It. 1927 Oat. Oal. 287. 


time between the end of the quarrel and 
the stabbing. It is during that time 
that Some one else might have murdered 
the deceased. In cases based only on 
circumstantial evidence, the circumstan- 
tial evidence should be so strong as to 
point very clearly to the guilt of the 
accused. 

The appeal is allowed and the convic- 
tion and sentenoe are set aside and the 
accused is ordered to be set at liberty. 

P.H.S./J.M. Appeal allotced. 


'S 1930 Cr. Cases 634 

(Calcutta) 

Pearson and Patterson, JJ. 

Government of Bengal — Appellant. 

V. 

Santiram Mondal — Bespondent. 

Government Appeal No. 2 of 1929, De- 
cided on 27th February 1930. 

30c (a) Evidence Act, S. 163— Statements 
during departmental enquiry*- Not ice hy de- 
fence to Crown to produce such statements— 
Statements inspected and used for cress* 
examining witnesses— Statements are in ex* 
elusive possession of Crown— Crown is enti- 
tled to have whole of statements as evi* 


Applioation of S. 168 is not restricted to civil 
proceedings only. It is spplioable also to cri- 
minal trials and even though the Grown is the 
prpsecutor. ^ 

Where, therefore, notice to produce state* 
monts made to a Magistrate during depart- 
mental enquiries is given to the Crown by the 
defence and such statements are produced, ins- 
pected and used for croBB*osaminatioa of 
several witnesses, the Grown is entitled to have 
the whole of the statements as evidence. The 
Crown as prosecutor is not a different person 
from the Crown that recorded the statement 
and the statements cannot be said to be not in 
exclusive posstssion of the Crown. [P 637 C 2] 
(b) Evidence Act, S. 74— SlatemenU dur- 
ing departmental enquiries ^ ,5******I*\* 
are not public documents -*• Evidence Act, 


Departmental enquiry by a Magistrate in uis 
executive capacity is not judicial enquiry and 
itatements recorded therein is not evidenoe 
»aken on oath. Such statemeats, therefore, are 
lot public documents, and S. 168 can be apj^ied 
io .uoh rtatameotB. , [P 638 0 1] 

(c; Criminal P. C.. S. 297-Ca.. depend- 
ing not on probative value of eirciimstantiaJ 
ividence but of probative value of tostimony 
»f witnesses — Judge while charging jury 
laying that circumstances must be entirely 
inconsistent with innocence— No further ex- 
planstion by Judge — This amounto to mu- 

iirection. , . , . , , 

The oorreot principles in criminal trials are 
ihat in a case dependent upon oircaoiBtautial 
wldence the incriminating faot must be inoom* 
mtible with the innocence of the acotued aud 
^capable of explanation upon any reasonable 
liypo^egls than that of his guilt. Whcr(^ 
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‘iherefore, the Judge fa a oaee depending not 
on the probative value of the oircumetantial 
evldonoe but of the weighing of direct testi* 
mouy of wltneBBOB while oharging the jury 
Bays *'it should be established by the prose- 
. eutor beyond reasonable doubt that the oiroum- 
■'fltanoea are not merely oonsistent with the 
guilt of the aooused but entirely inconsistent 
with his innocence'* without explaining to the 
jurors in the light of the principle above en- 
unofated, it amounts *to misdirection : 17 C, 
W. N. 379, Expl ; 80. W. N. 278. Rel. on. 

[P 638 0 2] 

(d) Criminal P. C., S. 297— Person prose- 
euted M giving false evidence— Case not de- 
pending on expert opinion— Judge directing 
' that truth of the accused's statement must 
be impossible without explaining how far it 
his case — It amounts to misdirection. 
In a case depending upon expert opinion no 
doubt the true rule is that no man can bo con- 
victed of giving false evidence except on proof 
of facts which if accepted as true show not 
merely that it is incredible but that it is im- 
possible that the statements of the party ac- 
cused made on oath can be proved. But where 
in a ease, not dependent upon export opinion, 
but of a diRerent nature the Judge enunciated 
the Above vuls without explaining to the jury 
wherein and how far it ean be said to apply to 
i the evidence in the case before them there is 
misdirection to the jury : 11 W. R. Cr, 25, 
Expl. [P 683 0 2 ; P 689 0 1 j 

(a) Criminal P, C.. S. 423 (1) (a) -- Trial 
by jury Appellate Court having all mate- 
• rials before it ean deal the case itself — It is 
not necessary td send it for retrial* 

There is nothing in the language of the Oode 
to differentiate the way in which the powers of 
the appellate Oourts are to be exercised, ac- 
cording as it is a jury trial or not. The langu- 
jige is wide enough and comprehensive enough 
to enable the Court to* deal with the matter it- 
self on an appeal even in a jury trial. No 
doubt the action which the appellate Court 
should take depends upon the oiroumstanoes of 
the particular case but when all the materials 
. are before the appellate Court and the case has 
prolonged for nearly two 'years and the verdict 
of the jury is erroneous owing to the misdirec- 
tion by the presiding Judge it is in the incerests 
of justice that the appellate Court should deal 
with the matter itself : 21 Oal. 955 and 25 
Cal. 280, Ref. ; 25 Cal. 711, Rel. on. [P 6U 0 2] 
Mritunjoy Chatterjee and Bhola Nath 
Boy —for Accused. 

N. Sirkar^ S. K. Sea and D, N. Bhat^ 
taoharjya — for the Grown. 

Judgment. — This is an appeal by Qo- 
yernment against an order of acquittal 
passed on the^ unanimoua verdict of a 
jury on charges unde Ss. 194, 193 and 
211,1. P.O. 

To understand the question of law 
which has been raised, the facts out of 
which the appeal arises may be stated 
as follows. On bth tdiroh 1928, a num- 
ber pt men employed in the Railway 
workshops at Lilooah under Mr. W. 0. 


Mould, Deputy Chief Mechanical En- 
gineer B. I. By., went on strike. On 8th 
March the workshops were closed down. 
On 28th March the Agent JS; I. By. re- 
ceived a deputation of strikers, but*theii' 
demands were refused. In the after- 
noon a large number of strikers pro- 
ceeded to Bamangachi, between How- 
rah and Lilooah, and the result of their 
attitude was that the police were obliged 
to disperse them by force. Bifllefiro 
was opened and the result is said 
to have been that one person was killed, 
one digd in hospital and two others were 
wounded : more, according to the asser- 
tion of the accused. After the dispersal, 
the District Magistrate Mr. G, S, Dutt 
was informed of the occurrence by Mr. 
Jones A. B. P., and came to Bamangachi, 
where he mado enquiries and examined 
Mr. Jones, the accused Santiram Mondal 
and others. On 2Qd April 1928 the ac- 
cused lodged a complaint before a Magis- 
trate of Howrah oharging Mr. Mould 
and Mr. Jones; together with two other 
railway officials, Messrs. Withinshaw 
and Hitchcock, and Major Hewett, 
Officer in Charge of the E.l.B. Auxiliary 
Force, with offences under Ss. 147, 148, 
149, 302. 304, 325 and 326, I. P. 0., that 
is to say, putting it comprehensively, 
rioting and murder. The complaint con- 
tained the allegation, among others, 
that after Mr. Sturgis, Mr. Within Shaw, 
Major Hewett and Mr. Jones had taken 
over a rifle each from somo of tho Gur- 
kha guards ; 

• Mould came runniug from tho dlreo- 
tioa of tho looo quarters aud enatchiag off a 
gun from a Gurkha, guard drisd it without any 
previous warning at the strikers. One man was 
hit and fell down by the side of the road. Then 
Withinshaw, Hewett and Mr. Jones began fir- 
ing at random. I saw seven or eight men lying 
on tho ground wounded Oleeding.and insensi- 
bK" 

This complaint of Santiram Mandal 
was taken up by tho District Magistrate, 
and on 9th May 1928 was dismissed by 
him under S. 203, Orimioal P. 0., after.a 
judicial enquiry in the course of which 
Santiram was examined on oath. In (he 
meantime, by 2nd April 1928, the Dis- 
trict Magistrate, in the coatee of Jhfs 
departmental enquiry started 6h 2^1i 
March, bad ^recorded the statements of 
Captain Christie of the Eastern Frontier 
Biflea, Mr,^ Jones, Samtirarn 'Mondal, 
Messrs. Venables, Hanoay, Mbald^, Severs 
and others. 
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Following on the dismissal of that 
complaint under S. 203, Criminal P. 0., 
Mr. Mould vcoved the District Magis^ 
trate under sSiTB, Criminal P. C., pray- 
ing that a complaint should be filed 
against Santiram Mondal charging him 
with offences under Ss. 211 and. 193, L 
P. C. The accused filed a petition in 
answer, showing cause. The complaint 
was made on I4th June 1928, and the 
accused was committed' to the Sessions. 
He was tried by the Sessions Judge and 
a mixed jury of five persons, who on 23rd 
March 1929 found the accused not^guilty 
and he was acquitted. 

The case for the prosecution was tha/i 
the allegations of Santiram Mandal 
against Mr. Mould and the others in his 
complaint and in his evidence were in- 
tentionally false, that Mr. Mould had 
not been at Bamangachi on 26th March 
at all nor participated in the incidents 
there, and that no firing had taken place 
except by the Gurkhas under orders of 
Captain Christie. In support of this 
various witnesses were examined, in- 
cluding most of those who had made 
statements before Mr. G. S. Dutt in the 
course of his departmental enquiry from 
28th March to 2nd April. 

On the question of law the main'point 
argued before us relates to the procedure 
adopted at the Sessions trial with regard 
to these statements and the way they 
have been dealt with. Briefly stated, 
the matter stands thus. On behalf of 
the accused at the trial, notice was given 
to the Grown to produce them. They 
were called for, produced, and inspected: 
not only so, but the statements them- 
selves were placed in the hands of the 
prosecution witnesses by the defence 
and they were cross-examined upon 
them. Nevertheless the Judge refused 
to admit them on the record with the 
exception of only a portion of Captain 
Christie’s statement, and they were ac- 
cordingly not before the jury. 

^ The learned Judge in his charge to 
the jury, however, refers to these state- 
ments in what is said to be an objection- 
able manqer. Take for instance the 
ctfoss^examlnation, of Mr. Venables, 
where a pAssage from the previousjstate- 
ment was put to him as being inconsis- 
tent with his eii^idenoe. 

Did you la tbs departuieiital Su^uiry 
tell Mr. Dutt, thst^ycu ware busy with a few 
oonstablM in * keeping -tbe mob out from the 
compound f 


Santibam Mondal 

A. No. I did not. 

1 put it to you that on the other hand 
you told Mr. Dutt this. 

was all the time fully employed 'in trying 
to keep the workers inside the looo shed pad* 
fied and at work.” 

A. Idid. 

Q. Is that correct ? 

A. Ves. 

(J. As a matter of faot*to Mr. Dutt you did 
not say a single word about the firing. 

A. No. 

Q. I put it to you again that having been- 
reminded of that, you will still swear that you 
ware not in the looo shed and wore engaged 
with constables on the compound. 

A. Yos. 1 was not in the looo shed all the 

This is referred to by the learned 
Judge in his charge in this manner ; 

”It has been bronght to the notioa of th^ ' 
jury by the defence that in his earlier state* 
meat before Mr, Dutt this witness stated that 
he was all the time fully employed in trying to 
keep the strikers inside the looo shed iMoified 
and at work, and it is argned that his present 
version of keeping back the orowd from the 
compound was not mentioned beforw. Mr, Ven- 
ables explains that he was not in the looo shed 
all the time. Jury to consider.” 

The jury having been told to consider 
were, however, deprived of the assistance ^ 
of the complete statement itself. The 
complete statement which has been, 
placed before us shows the matter in 
another light, and the quotation referred 
to by the Judge may well be said to give 
a wrong impression, standing by itself, 
in forming their judgment. Similarly in 
regard to a witness named Gordon, who- 
speaks to a meeting with Mr. Mould at 
Howrah, be is also cross-examined on hie- 
previous statement, and as to this, 
though the whole statement was not 
before the jury, the Judge tells the^ 
jury: 

* **The story of Mr. Gordon going to platform*! • 
was no^ given to the District Magistrate Mr. 
Dutt at the initial stage.*’ 

^ Then much was also made by the 
defence of an answer recorded in the 
re-examination of this witness, (a slip, 
according to the prosecution), which 
might suggest that on 28th the witness 
and Mr. Mould had travelled on the 
train only as far 'as Bamangachi. The 
whole earlier statement would have 
shown that the previous story was, and. 
that it corroborated the evidence of 
this witness on the point. Then again 
another witness named Dunsdon, giving, 
evidence as to a meeting with Mr.. 
Mould at Howrah on 28th was cress- 
^iaminad upon lus statement tp Mr». 
Dutt, in the following' terms. 
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“0, Did you thou t(> Mr. Dutt say that you 
•met Mr. Mould at Howrah station at 4-16 p/m. 

A, It is extremely improbable that 1 said 
"that 1 had met Mr. Mould at 4-15. 

Q. Do you see that recorded in fact ? (wit- 
ness looks into the record and says). 

A, Yea, I see it recorded. 

fj. You signed that statement ? 

A. I signed it without reading it. 

Do you attach any value to your signature? 

A. Yes. 

(J, As Superintendent of way and works do 
you sign documents without knowing what you 
are signing ? 

A. No. 

Q. Oan you on that statement point out any- 
you might describe as inaccurate ? 

No, as fat as I can see, the rest is all 
cOTi^t. I notice at the conclusion of the 
statement it is recorded that the times I have 
approximate. 

V. Therefore you might have mentioned the 
time as 4-15 approximately. 

4. I should say it was a mistake in record- 
ing.*' 

The learned Judge deals with i,fc in 
.his charge thus: 

“In this Court Mr. Dunsdon has said that he 
met Mr. Mould on platform No. 0 at about 
5-15 p.m. In the departmental enquiry ho 
*aid before Mr. Dutt that he met Mr. Mould at 
4-15. It is argued by the prosecution that 
this might be a mistake on the part of the 
recording Magistrate as this timing does not 
■fit in with other timings given by the -witness 
in the same statement before Mr. Dutt Mr. 
Dunsdou in other portions of bis statement 
before^ Mr, Dutt said -that when going up to 
3ally in a train he passed through Bamangachi 
at about 4-10 p.m, and when he was returning 
by the train to Howrah he passed Bamangachi 
again at 5 p. m. It is argued by the defence 
that the witness was giving various stories-and 
therefore got confused over the timings. Jury 
to decide what view they will take,** 

Obviously if tho whole statemenli had 
been before the jury they would have 
been in a position to say for themselves 
whether the mistake was one of record- 
ing or not and how if at all it affects 
the credibility of the witnesses’ story 
and the whole case. We have had the 
statement laid before us, and it is quite 
obvious from the other facts and times 
mentioned therein, that the witness is 
right in saying it is a mistake in re- 
cording. The jury could have seen that 
for thmselves, had the statement not 
been kept from them. 

As regards the efforts ma^e by the 
prosecution to have these statements 
-exhibited, these have* not been denied, 
and they appear again 'and again in the 
Sessions record, usually after the state- 
.ment had been put into the hand^ of 
'fitness 1 and questions asked upon 
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it in cross examination. A petition wac 
submitted by the prosecution for tho 
admission of these statements, on which 
the learned Judge passed ai/order dated 
11th March 1929. From ^hat is there 
stated it appears that the contention 
was that the defence was bound to 
tender the documents under S. ;i63. 
Evidence Act, upon which the learned 
Judge remarks: 

“No case law in support of this proposition! 
in a criminal trial in which the Crown is the 
prosecutor is placed •before me or oan be found 
in any of the commentaries. I hold that 
S. 163. JQ vide nee Act has uo applioatFon to the 
present oaso.*’ 

The learned Judge adds that it was; 
Dot argued that the statements should 
be admitted under S. 74, Evidence Act, 
and he holds that these cannot be ad- 
mitted in evidence as public documents. 
The opinion of the learned Judge touch- 
ing the effect of S. 163, Evidence Act 
seems to be based upon the idea that the 
section oan have no applicability to 
criminal trials, at any rate where the 
Crown is the prosecutor. There is, how- 
ever, nothing to support this view, and 
no such limitation is to be found in the 
wording of the section itself. In the 
argument before us no such contention 
was sought to bo upheld. The conten- 
tion befot'e us has been that S. 163 does 
not apply, having regard to the nature 
of the documents in question, though it 
is admitted^ that the other conditions 
specified in the section have been ful- 
filled. It is conceded that notice to 
produce was given to the Crown, thatj 
the defence called for the documents, 
and they were thereupon produced and 
inspected, and, it may be added, they 
were mostly used for cross examining, 
the several witnesses. It is, however, 
said that the section does not apply to| 
this kind of document but that it neoes-! 
sarily contemplates only that class ofl 
document to which the party calling fori 
it would have.no access unless his oppo- 
nent produces it, which is inaccessible! 
because in the exclusive .possession t>f 
the other party. Then it is argued, j 
these were not in the exclusive posses- 
sion of the other side, because such 
statements, which were recorded fte- 
partmentally by a public officer in his 
executive capacity, cannot be said to be, 
in the exclusive possession of the prose 
Gution. This is tantgimount to- sayingl 
that the Grown as prosecutor is a diffeJ 
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rent person from the Crown that had 
recorded the statements, and there is no 
substance yin such contention. The 
Crown undoubtedly lias exclusive pos- 
session of such a document, whether it 
be in one department or another. We 
are of opinion that it was not a judicial 
jenquiry, noi- was the evidence given 
lupon oath, and it seems to us that no 
question arises oi these statements being 
public documents, but that they were 
documents in which S. 163, Evidence 
Act, could properly be applied, and that 
the defence were bound to put them in. 
The further contention is that if they 
are to be admitted, they cannot be pr^^ 
in or at any rate used without proof. 
But the section itself 'says that the 
party calling for it is bound to give it as 
evidence if required to do so, and that 
certainly means that it goes in as a 
I'eoord of the particular proceeding and 
that it can be looked at to see what it 
includes or omits. Moreover the writ- 
ing of the statements and the signature 
by the Magistrate have been proved. 
It is not a auflioient answer to say that 
in certain cases the witnesses were 
asked certain questions based upon these 
statements whan re-examined by the 
prosecution, and that therefore the prose- 
cution could have got in the whole of 
the statements in that way as evidence. 
They were entitled to have the state- 
ments themselves in evidence, they 
made every .effort to do so, and they 
could not foresee the manner in which 
the learned Judge would place the 
matter before the jury. Next, two fur- 
ther passages are objected to by the 
Crown as being misdirections in the 
charge. In dealiJig with the charge 
under S. 211 the Judge says: 

It should be esttiblished bj the proaaciitiois 
beyond reasonabK^ doubt that the circum- 
atanoes are not nioroly consiatont with the 
guilt of the aocuBed but eutirolv inconaistent 
with his jiiuocenoe,*’ 

In point of fact this passage is to be 
found in a judgment of Mookerjee, J., in 
Ham Prasad v. Emperor (1), in deciding 
case where two Judges of the Criminal 
Bench had differed, arriving at different 
^flnclusions m a view of the facts in the 
case, ftarticularly the effect of an « entry 
in an account book. Mookerjee, J. says 
that the vital point in the case was 
whether the petitioner was deprived of 
(i) [1913] 17 379«17 I. C. 998^16 

P. T. .1 A.PLI-t 
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a sum of Bs. 101 to which the entry ia 
question related, and he came to the 
conclusion that the entry was not sus- 
picious and that there was no reasonable 
ground for the theory that certain words 
had been added to the entry to corro- 
borate the charge of theft. Having 
found that to be so it was unnecessary 
to do more than give effect to that find- 
ing: it would seem therefore that there 
is good ground for the contention of the- 
Advocate-General that the passage ob- 
jected to is obiter. The objection is to 
the words “entirely inconsistent** a nd 
we think that there was no need to hftW* 
formulated the proposition in that way 
or to go beyond what was laid down in 
the Full Bench case Hurjee Mull v. Imam 
Ali (2), which laid down the test in 
other terms, that in a case dependent 
upon circumstantial evidence the in cri- 
minating facts must be inoompatible 
with the innocence of the accused hud 
incapable of explanation upon any other 
reasonable hypothesis than that of his 
guilt. It would perhaps not have mat- 
tered if the learned Sessions Judge in 
the present case had placed the passage 
in question beiore the jury and then 
proceeded to explain it to them further 
in the light of the principle enunciated 
in Hurjee MulVs case: but he has not 
done so. lie might also have pointed 
out to the jury while dealing with this 
subject that it was not so much in the 
present case a question of the probative' 
value of circumstantial evidence, but 
of the weighing of direct testimony of 
witnesses. Standing as it does, in the 
way in .which the learned Judge has 
made use of it, it seems to us to amount 
to a misdirection. 

The other passage is one taken from 
the case of Queen v. Ahmad Ally (3), 

where it is said that the; 

“true rule is that no man can be oonviotod of 
{giving false evidence except on proof of facts 
which if accepted as ttue show not merely 
that it is incredible but that it is impossible 
that the statements of tho party accused male 
on oath can be true." 

That passage again must be taken, 
in all fahrnesB, with reference to the 
nature of the particular facts with 
w^hich it dealt, and it will be ob- 
served that the main point in that case 
was whether a doctor in giving ex- 
pert evidence of his opinion, might orr 

(iT uibl] 8 c. W.N. 278/ 

(8) 11 w, R. Cr. 25. 
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lor might not be mtstaken : 

'‘The evidence of the medical man (at p. 27) 
or other skilled witness, however eminent, as 
to what he thinks may or may not have taken 
plaoe under a particular combination of oir- 
cumatanoes, however confidently he may apeak, 
is ordinarily a mere matter of opinion. Human 
judgment is fallible. Human knowledge is 
limited and imperfect,** 

and so on. Hero again we think the 
passage objected to must be taken as a 
misdirection, not from anything wrong 
in itself, but from the use made of it by 
the learned Judge, without explaining 
to the jury wherein and how far it could 
said to apply to the evidence in the 
^nt case, which is of a different 
I nature and not dependent upon expert 
opinion at all. 

Clearly the matters above referred to 
are misdirections upon essential points 
arising in the case, and as will hereafter 
appear from a consideration of the evi- 
dence, we think that the verdict is 
erroneous owing to such misdirections, 
and that such misdirections have in fact 
occasioned a failure of justice : also 
that if the rejected evidence had been 
received it ought to have varied the 
decision, the verdict of the jury and the 
order of acquittal based thereon should 
therefore in our opinion be reversed. 

The charges which the accused had to 
meet were under Ss. 211, 193 and 194, 
I. F. C. Of these the Advocate-General 
does not press the charges under S. 194. 
The charge under S. 211 is ; 

**iihat you on or about tho 2nd day of April 
19iS at Howrah, with intent to cause injury 
to Mr. \V. C. Mould filed a complaint under 
Ss. 147, 149, 302, 301, 325 and 320, J.P.G., before 
Mr. B. N. Mukherji, Deputy Magistrate, charg- 
ing the said Mr. W. 0. Mould with having 
committed the ofience of rioting with murder 
etc, knowing that there was no just or lawful 
ground for such complaint." 

The charges under S. 193 as to giving 
false evidence related to (1) a statement 
before the Deputy Magistrate on 3rd 
April 1928 in support of the accused’s 
complaint : 

"Then Mr. Mould came running from the 
Loco, snatched up a gun from a Gurkha and 
shot a man who was standing under a banian 
tree on the side of the road and the man 
drop^d down and did not move again*’; 

(2) a statement on or about the 7th 
April 1928 in the enquiry* before the 
District Magistrate Mr. Datt : 

*'I saw Messrs. Mould, Hewett, Withinshaw 
and Jones take a rifle each from the hand of 
the Gnrkha Military Police riflemen’*; 

(3) a statement on or about the l^th 
April 1928 in the course of deposition at 
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the enquiry by the District Magistrate^ 
Mr. 6. S. Dutt : 

**1 said that Mr. Mould fired the very first 
shot and that the subsequent sb^s wore fired 
by the other Kuropeans nameMiy me.*’ 

Before going into the evidence, it is 
convenient to notice that at the scene 
of the oocurrenoG, the railway runs in. 
general direction of north and south 
while the bridge carrying the road way 
over it runs east and west. The bridge* 
has an eastern approach from the Grand* 
Trunk Boad, while the western approach, 
slopes down from the bridge into what 
is callbd the old Benares Boad, having: 
the loco shed immediately to the norths 
and a little further on, to the south, a 
walled enclosure called a graveyard, a 
latrine, and beyond that again a musjid 
with a banian tree. (The judgment then 
discussed evidence and proceeded). To* 
summarise the evidence; the evidence of 
Captain Christie, Mr. Jones and Mr. 
Hannay, definitely states that the firing, 
was done by the Indian rifle-men and 
not by Europeans. There is no half 
way house between this evidence being, 
either 'true, or on the other hand cal- 
culated and deliberate perjury with a. 
view to crush the accused. If false, it. 
involves the formation of a conspiracy 
between all these persons; and it in- 
volves particularly the suggestion that 
Captain Christie had the readiness and 
presence of mind to concoct a false story' 
straight away, and get it supported.. 
His statement in Court as to the details 
of the occurrence is substantially and 
solidly supported in the essential points^ 
by the statement made to the Magis- 
trate, Mr. Dutt, immediately after th^ 
occurrence and recorded by him on that 
very evening of the 2Btb March at which 
time it does not appear that the question) 
of Mr. Mould's participation in the affair 
had become of importance though it 
does appear later, and it is obvious that 
the conspiracy must have already taken 
shape by the 2nd April by which time> 
Messrs, Hannay, Christie, Venables,. 
Mould, Dunsdon, Gordon and Jones had 
all given statements substantially im 
accord with their present testimony. 

On the question of the absence 
Mr. Mould from Bamangachi, the namea 
of the various witnesses and the evi- 
dence they gave have already been re- 
ferred to, and it is to noticed ‘^especi- 
ally that the definite suggestion through^ 
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oat has been that all these witnesses, 
Slot excluding Captain Christie and Mr. 
Hannay, are conspiring to perjure them- 
selves with the object of keeping Mr. 
Mould out olf it. That appears from 
what was put to Mr. Hannay in cross- 
'examination, that he had himself re- 
moved Mr. Mould in his oar; as also 
from the suggestion that it was the 
railway officials who did the firing, 
including Mr. Mould. The facts them- 
selves really lie within a small compass. 
On the one side, repeated statements by 
the accused that Mr. Mould and ^others 
fired and killed: and against that a 
solid body of evidence to show that the 
firing .was done only by the Gurkhds 
e^nd not by any Europeans, including 
Mr. Mould who was not there. 

Santiram's statement. 

It will be convenient here to mention 
the different statements of the accused. 

The first is his statement in the 
departmental enquiry by Mr. Dutt made 
on 29th March 1928. He deals first of 
all with the disturbance on the eastern 
approach, when he says Mr. Sturgis 
''^snatched a rifie from a Gurkha. So 
did Mr. Witbinshaw and Major Hewett 
and Mr. Jones." He then says that Mr. 
Sturgis turned back with the other 
Europeans, who went towards the wes- 
tern side of the bridge. He then goes 
on to say : 

'*1 followed Mr. Sturgis up to the lamp 'post 
No. 319/7 on the (western approach). I then 
-saw Mr. Mould, Mr. Hannay, Mr. Collett and 
other Sahibs came rushing from the loco yard 
on the north of the bridge western approach on 
to the west end of the approach.*’ 

Then he says the police and the 
Gurkha choukidars began to use their 
lathis and the crowd began throwing 
stones. He says, immediately that hap- 
pened, rifle fire was opened. Shots were 
fired over the brick wall at the men 
etanding behind the brick wall. Then 
comes the most important statement for 
the present case, his first recorded state- 
ment of the part taken by Mr. Mould 
a*hd others : 

*'Mr. Mould, Mr. Jones, Mr. Withinshaw 
and Major Hewett rushed behind the crowd 
into the maiden beyond the public latrine 
with tide in'hapd, and began to shoot people 
indisoriminatoly with their rifles at random. 
Altogether 14 or ^15 shots were fired. Then 
Mr. Witbinshaw came back from the maidan 
beyond the public latrine with a wound os his 
eye. 1 was standing all the time hear Mtr* 
j^turgis half way up the western approach of 
the bridge.” 
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Let it be noted tba\s here the place of 
firing is put in the maidan behind the 
crowd, indiscriminate shooting, and 
14 or 15 shots fired. 

Next in order comes the petition of 
complaint filed by the accused on 2nd 
April 1928. Here he says that after the 
affair on the eastern, side, Mr. Sturgis, 
Mr. Witbinshaw, Major Elewett and 
Mr. Jones ran across with rifles back to 
the western side, and he himpelf ran 
after them. Then he speaks of the fight 
between the crowd and the police with 
lathis, and then says that while all t his 
was goiug on Mr. Mould came ruwrrlBlT 
from the loco quarters and : 

“suatohing off a gun from a Gurkha Guard, 
fired it without any previous warning at the 
strikers. One man was hit and fell down by 
the side of the road. Then Witbinshaw, 
Hewett and Mr. Jones began firing at random. 
I saw seven or eight men lying on the ground 
wounded, bleeding and insensible.** 

This statement differs mater'ially from 
the other, in that it is now suggested 
that Mr. Mould took his rifle from a 
guard, that Mr. Mould is credible with 
one shot which hit a man, while the 
others fired indiscriminately. There is 
no mention of the shooting on the 
maidan from behind the crowd, and the 
indication is rather that the firing was 
somewhere from the western approach, 
seeing that Mr. Mould and the others 
had got their rifles from the Gurkhas. 

The next statement of the accused is 
his statement on solemn affirmation 
made on 3rd April when examined in 
support of his complaint. This is the 
statement containing the passage form- 
ing the charge under S. 193, that Mr. 
Mould came running from the loco 
quarters, seized a gun from a Gurkha, 
and shot a man standing under a banian 
tree at the side of the road, and the 
man dropped down and did not move 
again: then that Witbinshaw, Jones and 
Hewett began to shoot at random and 
about 7 or 8 men were wounded. This 
again differs from the earliest statement 
very much as the last one did. Mr. 
Mould is credited with shooting a parti- 
cular man instead of firing indiscrimi- 
nately, and there is no suggestion of the 
shooting from the maidan behind the 
crowd: rather it is suggested from the 
statement that be followed Mr. Sturgis 
that the shooting was from the western 
approach. 
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The next statement is one before the 
Magistrate on 7th April and contains 
the statement forming the subject matter 
of the second charge. Here he states 
definitely for the first time that the 
Military Police did not fire a single shot: 
he still says he was near a particular 
lamp post on the, western bridge ap- 
proach near Mr. Sturgis when the firing 
took place. It is important to bear this 
in mind^ on the question of the possi- 
bility of bonafide mistake. He adds 
that 36 men were wounded and two 
died, in addition to three carried away 
tbe Gurkhas and he clearly remem- 
bers seeing eight men hit with bullets. 
Then later he says that he saw Mould, 
Hewett, Withinshaw and Jones take a 
rifle each from the hands of the Gur- 
khas, and adds that Captain Christie 
was not there at the time of the occur- 
rence, but arrived afterwards. 

The fifth and final statement we have 
been referred to is Ex. B the petition 
by which he showed cause in the pro- 
ceedings under S. 476, Criminal P. C., 
and which he puts forward as represent- 
ing his case when in the Sessions trial 
whether he had anything to say. This 
also is important on the question of 
bonafide mistake, because it contains no 
suggestion of that kind, but on the other 
hand maintains the attitude of justifica- 
tion by the accused as a person present 
at the spot who saw Mr. Mould doing 
the acts in person. For instance, it 
states that Mr. Mould should consider 
himself fortunate to escape trial for 
murder: that he instituted no false 
complaint, and that to the best of his 
observation, knowledge and belief he 
saw Mr. Mould take the part ascribed 
to him: and that attitude of justifica- 
tion is maintained throughout the re- 
mainder of the petition. 

In his argument for the defence in 
^this Court based upon the whole of the 
evidence after it had been placed before 
us, Mr. Cbatterji has not attempted to 
substantiate any such conspiracy (as re- 
ferred to above) on the part of the pro- 
secution witnesses. He recognizes that 
if the evidence . of the prosecution wit- 
nesses in its essential points is accepted, 
«s we do accept it, then Santiram’s 
statements could not have been true. 
He does not say that Mr. Mould or any 
^prosecution witness has perjured him- 
self or deposed falsely, but he says that 
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he can suggest good reasons from the 
evidence why the jury and the Court 
could and should come to the^onclusion 
that, at the worst, having Regard to the 
circumstances attending she events of 
28th March the statements of witnesses 
and Bantiram’s statements, the benefit 
of reasonable doubt should be given to 
the accused: or, as he subsequently put 
it, that from all the facts it cannot be 
said to be unreasonable for the jury or 
for the Court to say that it would not 
be quite safe to convict a man on these 
charges. Or, he says, the jury may 
have given effect to what they thought 
was a bona fide mistake on the part of 
the accused in the confusion and excite- 
ment of tbe moment, whereby he may 
have been led to confuse his impressions 
with direct knowledge. At any rate it 
is suggested that it would be not un- 
reasonable for the Court or the jury to 
say that it was not satisfied that the 
prosecution had proved affirmatively 
that Mr. Mould could not have been pre- 
sent at the scene of tbe occurrence, or 
that the accused could not be under the 
honest but mistaken impression that 
Mr. Mould was there. 

Some of the circumstances so re- 
lied upon have already been indicated 
in dealing with the evidence of 
the witnesses. It is, therefore, for 
instance, admitted that some Euro- 
pean oflicers were at the scene of the 
occurrence, some of whom saw Saniii- 
ram, and some of whom he must have 
seen. Then it is said that with refe- 
rence to the evidence of Mr. Mould’s 
movements on 28th, there is no corrobo- 
ration of his statements as to his lunch 
at the Club ; no one else speaks of it. 
Also there is no corroboration of the 
statement that he went to the Chief 
Mechanical Engineer’s office after lunch. 
Then as regards the period after 3-30 it 
is said there was no necessity for his 
return to Head Office, and curious that 
if he did so, he should meet Mr. Hannay 
by chance and be told to go to Mr. 
Gumbrill, and that then he should 
have been directed into Mr. Sewer's 
room on the way.^ The interview 
with Mr. Gumbrill is one of ceJm- 
paratively late introduction in the case, 
and it is in evidence that this is the 
only draft notice or proclamation with 
which either Mr. Mouid or Mr. QumbriU 
ever had to do. Then as regards the 
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Howrah maefeiags. it is said that Mr. 
Mould had information of the distur- 
bances (though not of the shooting) 
before he \eft, and though not strictly 
responsible (hr anything at Bamangachi 
because his place was at Lillooah, still 
he would naturally be anxious to avert 
any clash or catastrophe and give his 
assistance, besides having a natural 
human interest in the matter. Then it 
is said that it is unlikely that Mr. 
Mould should be in a position to re- 
member the details of all his move- 
ments on the 28th, there are ^certain 
discrepancies in his long cross-examina- 
tion, and he is not altogether candid in 
what he says about whom he asked *to 
give evidence for him. Then again it is 
admitted that Mr. Sturgis in the affair 
on the eastern slope had taken over a 
rifle from one of the riflemen. The ac- 
cused had started his accusations as 
soon as the District Magistrate arrived, 
and some of the persons mentioned 
have not been called as witnesses. 

In considering and weighing the value 
of these suggestions as bearing upon the 
case, we cannot be blind to the fact 
that the essential facts of the prosecu- 
tion case have been established by a 
compact and weighty body of testimony 
in regard to the events which took place 
at the scene of the occurrence itself. 
That testimony is clear that Mr. Mould 
was not there, that he did not partici- 
pate in the firing, that the firing was 
done by the riflemen alone, and not by 
any European at all. It is corroborated 
in its essential details by the statements 
recorded by Mr. Dutt immediately after 
the occurrence in the case of the most 
important witnesses. The accused’s 
case has been, not that there was room 
for a bona fide mistake on his part, but 
that as*an eye witness on the spot he 
saw Mr. Mould, and saw him and the 
others fire, though no other witness has 
suggested any such thing. To say that 
the prosecution story has been dis- 
placed and proved to be untrue would 
be idle : and no sueh contention is put 
forward before us. To say that the 
facts or in|erenoes above referred to so 
Weaken the pfrosecution case that any 
question of reakonable doubt could arise 
in the minds of the jury or of the Court 
is in our opinion an untenable position. 
We have considered the matter with 
the most anxious care. If we accept 


the evidence of the ^prosecution witnes- 
ses in the main essentials of the case- 
as we do, that evidence is so over- 
whelming and so oonclusive that there 
is no room for saying that the other facts 
relied on might have impaired or do im- 
pair the prosecution case to such an. 
qstent as to make it not unreasonable* 
for the jury or for *the Court to hold 
that there was a doubt and that it was 
not a case , for conviction. Still less is 
there any foundation for suggesting that 
there is room to imagine that there was 
any case of honest mistake or bona fide* 
confusion : that has never been tjje 
fence case, and there is no reasonable 
foundation for it in the record. 

As already stated we have reversed 
the verdict of the jury and the order of 
acquittal based thereon. The question 
then is whether we should order a re- 
trial, or whether wo should proceed to 
dispose of the matter ourselves. * For 
the defence it is argued that the alter- 
native powers given to the Court for 
dealing with the case on appeal under 
8. 428 (1) (a). Criminal P. C., show that 
those powers are intended to be exer- 
cised according to the different circum- 
stances prevailing in each case. In the 
present case it is said that, if certain 
evidence did not go to jury which 
should have gone, the proper course 
would be to send the case back to the 
jury for their verdict on the case with, 
the additional evidence before them. 
Thus it is said that an order for new 
trial is the course which was followed 
in Wafadar Khan v. Queen Empress (4) 
and in Ali Fakir v. Queen Empress (6). 
On the other band it is to be observed 
that there is nothing in the language of 
the Code to differentiate the way in 
which the powers of the Court are to; 
be exercised according as it is a jury' 
trial or not ; the language is wide! 
enough and comprehensive enough to' 
enable the Court to deal with the 
matter itself on an appeal, though in a! 
jury trial. If as we hold there has 
been misdirection, and the Court is ofj 
opinion that the verdict of the jury is. 
erroneous dwing to that misdirection,! 
and that it has in fact occasioned a fai-' 
lure of justice, there is no reason why! 
in a proper case the Court may not as- ' 

(41 [18S41 81 OaL 95S. 

(5) lim ] 85 OaL 880, 
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Isume to deal with ?he whole case itself, arrested on 12th October 1929. There 
under the ^powers and duty conferred is, therefore, no ground whatsoever for 
upon it by law : see Taju Paramanik the suggestion made by ^e trj'ing 
Y, Queen Empress (6). No doubt the Magistrate in his explan i^ion that this 
action which the Court will be inclined accused was absconding. In our opinion, 
ito take will depend upon the circum- such a suggestion ought never to have 
stances of the particular case. To deal been mads. Further, there is no war- 
with the whole case itself, it would no rant whatsover for the Magistrate sug- 
jdoubt require to have all the materials gesting in his explanation that this ac- 
before it, as we have in the present cused’s brother is a zamindar’s Naiab 
case. Ip the present case, also, it is at Kabilpur and is already trying to 
jnearly two years since the events out of secure false evidence of alibi on behalf 
which case arises, and in all the circum- of the accused. The trying Magistrate 
jstances we consider it to be in the best ought to have remembered that be is 
jlffteitests of justice to deal with the not entitled to make any suggestion or 
imatter ourselves. For the reasons representation in the explanation which 
stated above we find the accused guilty of h*e may submit in any case to the High! 
the offences under Ss. 211 and 193 under Court of anything which is not founded 
which he has been charged and sentence on the record before him. The Magis- 
him to 6 years’ B. I. under S. 211, trate is not the proseoutor. He must 
1. F. C. and three years under each of hold the scales evenly and a suggestion! 
the charges under S. 193, I. P. C., all of the description referred to above to a 
the'sentences to run concurrently. The very large extent prejudices his posi- 
charges under S. 194 are not pressed ; tion as Magistrate. In this case, we 
the accused is accordingly acquitted of direct that the accused be forthwith 
those charges. released on bail. The amount of bail 

B.K, Order aeeordingly. should ,be determined by the Magistrate 

(R) []898] 25 Oal. 711=2 C. W. N. 360. and it would be such as, in the opinion 

of the Magistrate would bo ■ sufficient to 

1930 Cr. Cases 643 (1) secure his attendance in the proceedings 

(Calcutta) which may follow » 

C. 0. Ghose and Pearson, JJ* r.m./r.k. Order accordingly, 

Mani Krishna Sen Oupta — Peti- 


tioner. 

V. 

Emperor — Opposite Party, 

Misc. Criminal Revn. No. 247 of 1929, 
Decided on 6th December 1929, against 
order of Sub-Divisional Magistrate, 
Eajshahye, D/- 21st October 1929. 

Practice-^Criminal Trial— Tryiag Magis- 
trate should not make any suggestion or 
representation in his explanation submitted 
to High Court— Criminal P. C., S. 438. 

The trying Magistrate is not entitled to 
make any suggestion or representation in the 
explanation which he may submit to the High 
Court of anything which is not founded on the 
record before him. The Magistrate is not the 
prosecutor. He must hold the scales evenly. 

[P 648 C 2] 

S. £• Sen and Indu Prohash Chatterji 
—for Petitioner. 

Anil Chandra Bai Choudhari—tov 
the Crown. 

Judgment. — We have examined the 
record in this case and perused the 
explanation submitted by the Magis- 
trate. It appears that a warrant for the 
arrest of this accused was applied fer 
on 10th October 1926, and that he was 
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(Calcutta) 

Pearson and Jack, JJ. 

Emperor 

V. 

Chintamoni Shahu — Accused. 

Criminal Jury Ref. No. 86 of 1929, 
Decided on 17 tb March 1930, under 
S. 307, Criminal P. C., by Addl. Bess. 
Judge, Hoogly. 

Penal Code, S. 302— Possession of stolen ' 
goods recently after murder is material evi- 
dence to support conviction. 

The possession of stolen goods reaontly aftot ' 
the loss of them may be indicative not merely 
of the offence of larceny or of receiving with 
guilty knowledge but of any other more aggra- 
vated crime which has been connected with 
the theft; this particular fact of presumption 
forms also a material element of evidence in 
case of murder. [P 646 0 1, 2] 

The presumption is particularly applioaMc 
where there is satisfactory proof in oasooza 
murder of a woman that the stolen articles ^ 
were habitually worn by the deceased and 
that she was actually seen wearing it on the 
evening before the murder : 17 0» We N, 1077, 
Eef. : A. I. R. 1926 MaM, 688 and A. /. R. 
193e. LaJi, 691, Dist. 646 0 9J. 
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Khondkar^tov the Grown. 

A. jE. Dfear— for Accused. 

Judgment.-— This is a reference 
under S. 30^7, Criminal P. C., by the 
Additional Sessions Judge of Hooghly 
in a case where the accused was acquit- 
ted by the unanimous verdict of the 
jury upon charges under S. 302 and 
B, 392 read with S. 397, I. P. C., in 
connexion with the death of Gyanoda- 
moyee Dassi. 

According to the evidence for the pro- 
secution one Kali Gharan Ghose had a 
house at Moheshpur where he, resided 
along with his mother Gyanodamoyee, 
the deceased, and the accused Ghinta- 
mani who was their servant. The hou%e 
ccnsisted of two rooms and verandah; in 
one room Kali used to sleep, in the 
other his mother. There was also a 
corrugated iron cowshed, in part of 
which the accused used to sleep and a 
thatched cowshed and cookshed. On 
24th April 1929, Kali with a neighbour 
Dulal Ghose went to the house of one 
Sarat Ghose in another village for a 
marriage ceremony and stayed the 
night, leaving bis mother and the ac- 
cused at home. On the following day 
Kali wont to his father-in-law’s house 
whither his wife had gone for her con- 
finement, and stayed there for that 
night. On the morning of 26tb he re- 
turned home and after making enquiries 
and finding the verandah doors locked, 
he sent a lad Amulya to obtain entrance 
to the verandah from the stairs leading 
to the roof. The dead body of Gyanoda- 
moyee was then found in the verandah 
with most terrible injuries on her head 
and body, and blood stained katari 
near by. 

The drain from the verandah had 
been blocked up by clothes from inside, 
and there were some cow dung cakes 
outside. The accused was not forth- 
coming, and certain properties were 
found to be missing. The chaukidar 
Basu Keora was sent for and despatched 
lo the thana 10 miles away with the 
first information which was recorded at 
7 p. m„ and would have been recorded 
earlier but for the fact that the Sub- 
Ihspector in charge was not available at 
the time. The first information "inclu- 
ded statement that the deceased bad a 
gold necklace on her neck, and a silver 
chain on her wafst, which the thief had 
iaken away, and it was also stated that 


the perpetrator was the Ooriya ser^nt. 
On 27th about 3 a. m. the Sub-Inspector 
went to the scene of occurrence and am- 
ong other things obtained a list of the 
missing articles, which besides cash and 
certain dhoties were described as 
** Bichha har (necklace) of sovereign 
gold weighing 2} tolas ” value Bs. 50, 
and Biohha waist chain of silver 
weighing 5 tolas Bs. 2/8." On 28th 
April, a telegram was sent by the Polba 
police to the police at Guttack in the 
following terms : 

"Daroga Manga Cuttack arrest murderer 
for gain Ghintamoni Sahu son of Nitai, Mo yra 
village Tulsipur search his house stolen pro^ 
perties gold ghasa har silver gote churipar 
cloths cash Bs. 250 letter follows." 

On that there is an endorsement of 
S. I. Town 10-16 p. m. : 

1 don’t know who ** Daroga Manga " is. 
This refers to a murder case. Take action to- 
night according to this telegram. Oonfirma- 
tion of telegram will probably be received 
tomorrow." , 

The result of this was that on Ist 
May 1929, the head-constable of the 
Mohanga Thana (P. W. 14) went to the 
house of the accused and arrested him. 
He was accompanied by Bowri Bandhu 
Naik and Ananta Bhau, both of whom 
have given evidence. One of the ac- 
cused’s boxes was opened by a key from 
the accused's possession and in it was 
bound a gold chain, said to be Ex. 1, 
since identified as the bichha har of the 
deceased. On this occasion, however, 
the head-constable says that be did not 
seize it, partly because the accused said 
it was brass and he had bought it in 
Galcutta for keeping his keys, and 
partly because the telegram raferred not 
to a bichha har but to a ghasa har. It 
was not until 2nd June 1929 that a 
further search was made by this wit- 
ness of accused’s house in the presence 
of Bhagaban Barman a Lakhinda Das 
and the chain was then taken not from 
the box but from the neck of the ac- 
cused’s wife. It was forwarded to the 
police^ at Chinsurah and on 3rd July 
the investigating officer said that he 
came to know the har had come, and he 
had a testi identification. Meantime on 
13th May *the investigating officer had 
come to know of accused’s arrival at 
Hoogly and on 17th May his statement 
had been recorded by the Magistrate. 
The accused’s original statement says 
that two men whom he names gave him 
Bs- 5 and coerced him into leaving for 
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his native village* : but in his state- 
ments in Court he simply pleads his 
innocence. 

Admittedly the case against the ac- 
cused must depend on the circumstan- 
tial evidence, and the question for con- 
sideration is whether the facts proved 
are incompatible .with his innocence 
and not"^ capable of explanation upon 
any other reasonable hypothesis than 
that of his guilt. 

It has* been proved by the witnesses 
Dulal Ghose, Gharubala Dasi, Hari 
Dasi, and Jpgal Ghose that deceased 
was « alive up to about 11 p. m. on the 
evening before the discovery of the 
murder, and that the accused was liv- 
ing there up till then. There is also 
his statement which shows he was 
there. There is evidence that he was 
missing on the morning of 26th, and 
that he arrived at Cuttack two' or 
three days afterwards. Then came the 
search on 1st May above referred to. . 

Then as regards the katari, it is 
identified by Kali Charan as the one 
belonging to the house, and the evi- 
dence is that it was kept in the cor- 
rugated iron shed along with other im- 
plements in the custody of the accused. 
It is also referred to by the investiga- 
ting officer, and he says he saw imple- 
ments of agriculture in the tinroofed 
cowshed. 

Mention must also be made of the 
two cloths found in the machan, which 
are identified by Kali Charan as belong- 
ing to the accused, one of which as well 
as the katari was stained with human 
blood, according to the report of the 
Chemical Examiner. 

Two witnesses, Dalai Ghose and 
Hari Dassi depose to the fact that on 
the evening before the occurrence the 
accused had made enquiries from Dulal 
as to when Kali Charan would return 
home» 

Gharubala Dassi has stated that the 
milk from the cows was kept in a sika 
in the verandah, and that she milked 
Kali Charan's cow the previous evening: 
while from the evidence of Monmotha 
Nath Ghose it appears that after the 
discovery of the murder the sika was in 
the oookshed. Too much must not be 
made of this because it ^as there also 
on the previous day, and it seems it 
would be left there if the verandah lyas 
not accessible. 
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Then as to the important questions of 
the necklace. It was mentioned in the 
first information as a gold ^ain, and 
the chowkidar who gave the first in- 
formation says he was infd^med it was 
a bichha bar. It also appears as such 
in the list furnished on 27th April of 
the missing article, and the investigat- 
ing officer says he was told about it 
when he went to the spot. The head- 
constable who searched the accused's 
house had explained why he did not 
seize it in the first instance, and his 
story apd explanation are substantially 
supported by the witnesses Bowri Ban- 
dhu and Ananto Shau who were present 
oft that occasion. The witness Hari 
Dassi and Gharubala Dassi say that 
the deceased always wore a chain for 
some time previously and that they saw 
her with it on upon the night of 25th:, 
and they identify it. Kali also identic 
files it as the chain belonging to his 
mother. Then there is the evidence of 
the goldsmith who produces his book to 
show that the bichha har was ordered 
for the deceased by her uncle in As win 
1332, as well as other articles on other 
occasions. He identifies the one in 
question, and his workman who actually 
made it does the same, though he ad- 
mits there is no private mark on it: but 
he says he can recognize it from the 
style and the workmanship. Dulal 
Ghose also stated the deceased used to 
wear a gold chain on her neck. It has 
been argued for the defence that the 
identity of the har found with accused 
has not been established with that of 
the deceased. 

It is pointed out that in the first in- 
stance it was considered to be brass, 
and it is not explained how the second 
search originated; while no attempt was 
made to conceal it between the first and 
the second searches. The delay in its 
arrival at Hooghly on 24th June is also 
pointed at as showing the possibility of 
substitution, and the weight in this 
malkhana register is somewhat differeftt 
from that given by the goldsmith. 
Then P. 'W. 6 admits that she was 
shown the har by the Daroga before the 
test identification. The wife of the Sc- 
cused when examined says that when 
accused came be brought cloth and a 
chain, and after the search she. saya she 
kept the chain round Jier neck d)y re- 
quest of her husband’s brother; she adds^ 
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that the jamadar asked her where the 
chain was; that he left previously and 
she then gave him the chain from her 
neok. Bhl^ identified the chain in the 
Magisurate's Oourt, and though she does 
not identify it in her statement before 
the sessions, she does not repudiate it. 
Aooused’s brother also testifies that the 
har on the first occasion was like the 
bar in question (Ex. l) and that on the 
second occasion the accused’s wife gave 
tthis har (Ex. 1) to the jamadar. Taking 
all these facts together we think that 
there can be no doubt upon the evi- 
dence that the necklace worn by the 
deceased was the one found in posses- 
sion of the accused on Ist May and 
seized by the police on 2nd June and 
produced in Court as Ex. 1. 

Next it is contended for the accused, 
that if the chain found with him was 
the bichha bar of the deceased, the pre- 
sumption arising from bis possession 
not otherwise explained, does not go 
beyond a presumption against . him as 
receiver of stolen property. Two oases 
were cited, namely, Sogaimuthu v. Em- 
,‘P6ror (l) where it was said that when 
the unexplained possession of stolen 
property is the only circumstance ap- 
pearing in evidence against an accused 
..charged with murder and theft, the ac- 
cused cannot be convicted unless the 
Oourt is satisfied that possession of the 
property could not have been transfer- 
red from the deceased to the accused 
oxcept by the former being murdered. 
But it was also recognized in that case 
that if there is other evidence to con- 
nect the accused with the death a jury 
.might find upon circumstantial evidence 
that he was the murderer. The other 
case of Oauns v. Emperor (2) is merely 
an instance where circumstantial evi- 
dence, including the unexplained pos- 
session of jewellery belonging to de- 
. ceased was held not sutiioient to war- 
rant a conclusion that the accused bad 
committed the murder. The learned 
Judge in his charge has rightly refer- 
red to the principle cited in Emperor v. 
Neamatidla (3) that the possession of 
stolen goodi^ recently after the loss of 
them may l>e indicative not merely of 
the oflen oe of larceny, or of redeiving 

(1) A. 1. R 1926 Mad. 68St=50 Mad. 274. 

(2) A. L a. 1)26 69La7 tiah. 561. 

(3> [1213] 17 a Wc N. 1077=3=21 1. 0. 166sl4 
Of. L. 650. 


with guilty knowledge, but of any otheri 
more aggravated crime which has been 
connected with theft; this particular! 
fact of presumption commonly forms 
also a material element of evidence ini 
oases of murder, which special applica- 
tion of it has often been emphatically 
recognized. The presumption would 
be particularly applfcable where, as in 
the present case, there is satisfactory! 
proof that the necklace was habitually 
worn by the deceased and that 'she wasi 
actually seen to be wearing it on the! 
evening before the murder. 

Upon a consideration of the whole ot 
the evidence above referred to and after 
giving due weight thereto and to the 
opinion of the learned Judge we accept 
the reference, set aside the verdict of 
the jury and find the accused guilty of 
the offences charged. In the circum- 
stances of the present case we think we 
may recognize the verdict of the jury 
to the extent of refraining from the 
sentence of the extreme penalty, and 
accordingly we sentence the accused to 
transportation for life under S. 302, 
1. P. C. Ne separate sentence is neoes - 
sary upon the other charges. 

B.M./R.K. Order accordingly. 
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(Sind) 

PBROIVAL, J. 0., AND HaVKH- 
WAliA, A. J. C. 

Secy, of State — Applicant. 

V. 

Oobindram Jaichandrai— Opponent, 
Criminal Bevn. Appln. No. 28 of 
1930, Decided on 17tb March 1930. 

(a) Criminal P. C., S. 439— Higb Court 
will not go into merits when it had no 
jurisdiction to revise order — Railways Act, 
S. 113 (4). 

Per Percivalt J, C,— A person travelled with- 
out a ticket but with guard’s permissiou. 
He was asked to pay extra charge which ho 
refused. Application to a Magistrate under 
8. 113 (4), Railways Aot, was rejeotad. It wa.s 
contended that though High Court were to 
bold that revision was incompetent still it 
should 'go into the merita ol the Magistrate’s 
order. 

Held : that High Court could not go into the 
merits of the order when it had no jnrisdioclon 
to revise order : 5 8. R, 54, DUt.- 

[P 647 0 2] 

(b) Criminal P. C*, S. 439— No revision 
lies from order of Magistrate under Rail- 
wiws Act, S. 113. (4). 

Order of a Magistrate under 8. 113 (41, Rail- 
ways Aot, is merely an administrative or a 
n^isterial order and the prooe^dlngi before 
him are not criminal proceedings in a orimi* 
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Ml Court within th/scopo of the Criminal 
Piooedure Code and is not subject to revision 
under S. 439 : A, I. B. 1)26 Sind 57; A. J. E. 
.1927 Sind 28, Foil; Oihir*eaae lawreferrsd, 

[p.648 0 31 

T. O. Elphinston — for Applicant. 

Motiram Idanmal-^tot Opponent. 

0. M. Lobo — for the Crown, 

Percival, J. C.— This is a revision 
application against the order of the 
City Magistrate, Hyderabad, rejecting 
an application under S. 113 (4), Act 9 
' of 1890, tor the recovery of 8 annas from 
Gobindram, passenger as an extra 
• charge claimed from him under Cl. 3 (a), 
S.' 11^ of the Act for travelling without 
a ticket, after notifying the fact that he 
had no ticket to the railway servant on 
duty with the train. Although the 
amount involved was 8 annas only, this 
application is made on behalf of the 
railway on the ground that the view 
taken by the learned Magistrate is 
likely to affect the railway administra- 
tion prejudicially. 

A preliminary objection is taken that 
no revision to this Court lies; and 
reliance is placed by Mr. Motiram for 
the opponent on the following cases 
namely: 

(Jsifally Ltckmanji v. Emperor (1) 
{Port Trust case), Karachi Municipality 
V. Jafferji Tayabji (2) {Municipal case), 
Imperator v. Jaro (3), Emperor v. Ohu- 
lam Ka fir (l). Bhanal Khan v. Emperor 

(5) {Upper Sind Frontier Regulation 
Act cases), Emperor v. Ma Kale Ma (6), 
Qtieen Empress v. Kutrappa (7), Quee^i 
Empress w.Subramanya Ayyar (8) (Rail- 
way cases). Mr. Lobo, Public Prosecutor 
supports Mr. Motiram. Mr. Elphinston 
for the railway on the other hand relies 
on: Imperator y.Jaro (3) Bhimfi N. Dalai 
V. B. B. A C. J. By. 0 >. (9) at pp. 223, 
226 and 228 {of, 50 Bom,) Queen Empress 
V. Bam Pal (10), Station Master, Ban* 
ghat V. Kabul Sheikh (11) Devkishandas 

(1) A. 1. E. 19J6 Siud 57:=20 S.Ii.E. 6S. 

'(2) A. 1. E. 1927 Sind 23—21 S.L.B. 51.- 

(3) [19111 6 3.L.E. 61=:12 I.C. 646-12 Or.ri. 

J. 559. 

(4) [1911] 6 3.i:i.R. 103=12 I. 0. 656=12 Or. 

L. J. 558. 

(5) [1919] 133.L.R. 215=56 L O. 769=21 Cr. 

L. J. 513. • 

(6) A. I. R. 1929 Rang. 11=6 Ranr. 619. 

(7) [1891] 18 Bom. 440. 

(8) [1997] 200 Mad. 885. 

(9) A. I. R. 1926 Bom. 366=50 Bom. 215. 

^10 [1897] 20A11.9>=(l897i A W.N. 196. 

•<11 [1990J 24 a W. N. 195=55 I. 0. 593^21 

Or. Ii. J. *321. 


V. Emperor (12) and Arthur Grey v. 
Empress (13). (Chief Court of the Punjab 
of 6th June 1891) the last ^ve oases 
being all railway cases. 

We have carefully cdbsidered the 
above cases, especially those cited by 
Mr. Elphinston, but do not find that 
they show that a revision application 
lies to this Court. In some of them 
the question of jurisdiction was not 
contested. Moreover in Queen Empress 
V. Bam Pal (10) for instance, the ques- 
tion was whether a person could be 
sentenced to imprisonment in default 
of payment of excess charge, and whe- 
ther an order to that effect by a Magis- 
tfate was illegal. 

On the other hand in Usifally Lu- 
kmanji v. Emperor (1) and Karachi 
Municipality v. Jafferji Tayabji (2) 
the question of jurisdiction was ex- 
pressly considered, and it was held that 
no revision lay. The former was in 
connexion with B. 84, Karachi Port 
Trust Act, 1886, and the latter in con- 
nexion with S. 86, Bombay District 
Municipal Act 1901. But the wording 
of these two sections, especially that of 
the Port Trust Act, is very similar to 
the wording of S. 113 (4), Railways Act, 
so far as the question of the recovery of 
money is concerned. Following these 
two rulings, therefore, especially Ka- 
rachi Municipality v. Jafferji Tayabji 

(2) , we hold that no revision lies to this 
Court. 

It is argued further on behalf of the 
applicant that even if this application 
is dismissed, still this Court should ex- 
press its view on the question whether 
the learned Magistrate was justified in 
going into the merits of the excess 
charge or should merely have passed an 
order in accordance with the requisition 
of the railway; and in this connexion 
reliance is placed on Imperator v. Jaro 

(3) . A reference to the judgment in 
that case, however, shows that it was' 
an exceptional case. It seems to usl 
that it would lead to greater difficaltibsj 
in the long run if we were to hold that 
this Court has no jurisdiction and atl 
the same time to go into the merits of 
the Magistrate’s order. Without, thdta- 
fore, going into the^ merits of that order! 
we dismiss the application On the ground^ 
that no revision l ies. 

(12/ A 1. R. 1928 Bind A9l«2d B.I 1 .B. 89. 

(18) Umi 26 P. E. 13. 
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. Hayeliwala, A* J. C.— In this case 
Mr. Gobindram Jaichandra, a member 
of the on 22nd March 1929 tra* 
veiled from Shahdadpur to Hyderabad 
without a ticket but took Guard’s per* 
mission while entering the train. On 
his arrival at the destination he was 
asked to pay Bs. 2-3-0 the single second 
class fare and annas 8 as the extra 
charge. He offered to pay the fare but 
refused to pay the extra charge. The 
applicant then applied to the Oity 
Magistrate, Hyderabad under S. 113 (4), 
Railways Act 9 of 1890, for the recovery 
of the extra charge. The Magistrate 
held.that Mr. Gobindram was not liable 
to pay the extra charge and dismissed 
the application. 

The applicant now applies to this 
Court to revise the order of the Magis- 
trate under S. 439, Criminal P. C. A 
preliminary objection has been raised 
by Mr. Motiram on behalf of the op- 
ponent that no revision lies and this 
Court, has no jurisdiction to entertain 
this application under S. 439, Criminal 
F. C., on the ground that the proceed- 
ings before the Magistrate were not 
criminal proceedings in a criminal 
Court and the Magistrate’s action was 
a mere ministerial and administrative 
action and, therefore, not subject to 
revision by this Court. The question 
tben« is, are the proceedings before a 
Magistrate under S. 113 (4), Act 9 
of 1890, proceedings before a Magistrate 
in a criminal Court within the scope of 
the Criminal Procedure Code and as 
such, subject to revision by this Court ? 
The point is rather important both from 
the public and the railway point of 
view and it is not covered directly by 
any authority. 

Mr. Elphinston has cited several rul- 
ings including Station Master, Banghat 
V. Kabul Sheikh (11), Queen Empress v. 
Bam Pal (10). Bhimji N. Dalai v. B. B. 
& C. J. Bp. Co. (9), but in none of these 
cases a point of jurisdiction was raised, 
amd argued a|i4 these cases do not help 
us much in deciding this point before 
us. On the other hand, Mr. Motiram 
has cited* a number of oases bearing 
more or on the question of the 
recovery of jhoney under similhr cir- 
cumstances fbougbAUnder difforent Actd: 

Usifallp Lukmanji v. (1), 

Karachi MunioipuUty v. Jaferfi 
(2), Emperor v. Ma KeUe Ma (6), Qu^en 


Empress v. Kutrappd{7), QueefuEmpress^ 
V. Subramama Ayyar (8), In U si f ally 
Lukmanji r. Emperor (l),a distinct point 
of jurisdiction was raised and considered. 
Here a notice of demand of money duo 
to the municipality was served on one 
Jafferji under S. 82, District Municipal 
Act. The Magistrate took action under 
S. 86 of the Act. The Court held that 
the Magistrate was merely an appellate- 
authority having jurisdiction given by 
the Act to deal with question of a civil 
liability. He was not acting as an 
inferior criminal Court and his order,, 
therefore, could not be revised. Then 
again in Usifally Lukmanji v. Emperor 
(l)t a sum of Bs. 68-12-0 was due to the- 
Port Trust by one Issafally. As Issafally 
did not pay the amount the Fort Trust 
applied under S. 84 to the Magistrate to 
recover the said amount. The Magis- 
trate ordered the amount to be re- 
covered as a fine under S. 386, Crimi- 
nal P. C. Issafally then ‘ applied to the^ 
High Court to exercise its revisional 
jurisdiction. The Court held that under 
Karachi Port Trust Act, the order of 
the Magistrate was merely the conse- 
quential and executive order passed for 
the purpose of carrying out the effective 
order of the Fort Trust, directing the 
applicant to pay a certain sum of money. 
The Court observed; 

**But as regards the order whioh we are now 
asked to revise, our opinion is that it is not 
a judicial order but merely an executive order; 
and as such cannot, although for convenience, 
it has been given the form of a dual order in 
proceedings between the -parties, be treated as 
if it were an order in a judicial proceeding and 
subject to revision." 

Now the wording of'S. 113, Railways 
Act, is very similar to the wordings of 
the District Municipal Act and the Port 
Trust Act so far as the recovery^ of 
money is concerned. A close reading 
of the two rulings quoted above, leaves 
no doubt in my 'mind that the order of 
the Magistarte under S. 113 (4), Bail- 
ways Act is merely an administrative or 
a miiiisterial order, the proceedings be- 
fore him are not criminal proceedings 
in a criminal Court within the scope of 
the Criminal Procedure Code and not^ 
subject to revision by this Court underj 
S. 439, Criminal P. 0. The obi^tion,i 
therefore, is upheld and the appUcation 
is dismissed. 

p.K./B.K. Bevision dismissed. 



1930 


MoBVDSIMGB T. EilBBBOB (PetoiTftl. 0.) $49 


1930 Cr. ‘Cates 649 

(Sind) 

PEROIVAIi, J. 0. AND RUPCHAND, A.J.C* 
Mohansingh and o<hers-~ Appellants. 

V 

Emperor, 

Criminal Appeal Nos. 267 to 278 of 
1929, Decided on 1,4th February 1930, 
from decision of Addl. Bess. Judge, 

.Hyderabad. ^ ^ 

(a) Penal Code, Si. 366 and 420— Conspi- 
racy to bring girl to tell her alleging that the 
waf relation of one of conspirators — Girl 
not kidnapped from lawful guardianship— 
Offence committed is one under Ss. 420 and 
511 r^d with S. 120-B and not under S, 366 
read anth S. 120*B. 

Where there is conspiracy between certain 
persons that a girl should bo broughti to Sind 
and sold there to somo person who might 
willing to buy her and that to such person it 
should be stated that the girl was a relation 
of one of the party of the conspirators and it is 
not provod that the girl was* kidnapped from 
lawful guardianship the offence committed falls 
under Bs. ^0 and 511. road with S. 120-3 
rather than under S. 866 road with S. 120-B. 

[P 6i9 C 2] 

(h) Penal Code, S. .361 — It is not enough 
to show that mother of girl requested al- 
leged guardian to take her under protection 
—He must be shown to have accepted the 
trust. 

To bring a case within the purview of the 
expression '^lawfully entrusted" in explanation 
to S, 361 it must be clearly shown that - not 
only the mother of the girl requested the al- 
leged guardian to take the girl under bis pro- 
teotion but that he accepted the trust : 8 Cal, 
971, Ref, [P 651 0 2] 

(c) Penal Code, S, 120-B-Recital of 
specific offences in conspiracy are surplu- 
sage and may be ignored. 

Recital of speci^c offences committed in pur- 
siianoo of a oonspirasy are at most a surplusage 
any may be ignored: A.I.R. 1926 Sind 171, RbU 
on, [P 651 G 1] 

Bevachand V, Thadhani^tor Appel- 
lants. 

G. M. Lobo — for the Crown, 

Percival, J. C.— This is an appeal 
against the conviction by the Additional 
Sessions Judge of Hyderabad, who con- 
victed the 12 appellants, accused 1 and 2 
under S* 366, and others under that sec- 
tion read with S. 120-B. The accused 
were all sentenced to three year’s rigo- 
rous imprisonment except that accused 9 
who was a woman was sentenced to 12 
montli’s rigorous imprisonment. Mr. 
Bewachand appears for accused 3, 4 and 
7, and he has argued the case on behalf 
of these appellants, though some of his 
arguments are. applicable also to the 
other appellants, who have appealed 
from jail. 

1980 Cr. 0. 82 & 83/a/4 


The first point that he raised is that 
the girl Mani who is said to have been 
abdnoted from Ahmedabad ^ Mirpur- 
khas in Sind, was a waif and not in pos- 
session of any guardian. fThe evidence 
shows that after the death of her father 
and mother she had lived with her bro- 
ther who died 12 months before the al- 
leged kidnapping, and the ovidanse of 
Bewo, the patel of the village, is that 
she used to come to his house and have 
food there. He says that the mother of 
the girl had committed the girl to his 
charge. when she died; but it appears 
that was some time ago, before the girl 
stayed with her brother, and so the ac- 
tttally taking charge of the girl by Bewo 
is hot proved. 

There is evidence, in addition to the 
evidence of Bewo, that of the girl her- 
self, Mani, and of Madhavadas (Ex. 9) 
that Bewo did look after the girl. It is 
doubt tul, however, whether he can be 
heldjto have been a lawful guardian for 
the purpose qf S. 361, I. P. G. If it is 
held that it is not proved that the girl 
was kidnapped from lawful guardianship 
the question will still arise 'whether the 
accused could not be convietpd und6r 
Ss. 420 and 511 read with 8. 120-B, with 
which offences the accused had also 
been charged in this case. The convic- 
tion was for the more serious offencej 
namely under S. 366 read with S. 120-B 
but the facts of the case contained the 
ingredients of the loss 'serious offence 
namely that under Ss. 420 and 511, with 
S, 120.B. 

The next point in the case is whether 
the joint trial of all the accused was 
legal. Now the facts of the case brrefiy 
are, according to the prosecution story,l 
that there was a conspiracy between cer-| 
tain persons at Ahmedabad and certain 
persons at Mirpurkhas, and the connect- 
ing link between the two parties of per- 
sons was Manilal, accused 7. Even if| 
there is a doubt about the conviction 
under S. 366, 1 am of opinion that there 
is sufficient evidence to show that, there! 
was a conspiracy between the two par- 
ties, namely Ahmedabad party and Mir- 
purkhas party, the conspiracy being 
that the girl should bo brQttghlA>\ Biffd 
and sold there to some peri^ 
be willing to buy her and to euch 
person it should be stated that the girl 
was a relation of one ot the party of the] 
conspirators. 



660 

It has been suggested that there were 
two separate conspirticies one at Ahme- 
dabad an&^one at Mirparkhas. But it 
seems to me it can be held that there 
was one conspiracy only, namely, that, 
the girl should be secured with the in- 
tention of her being sold in Sind. As 
indicated above, it is the prosecution 
story that Manilal was the connecting 
link between the parties, as there were 
persons in Mirpurkhas, who wore ar- 
ranging about the sale in Sind. But, 
besides the evidence of the girl herself, 
Mani, there is an important document, 
which is a oonnecting link between the 
parties, namely Ex. 27, which was sent 
by Manilal with the accused 8 to Ahme- 
dabad. In that letter Manilal says: 

You will kindly give the baarar Sartanji, the 
fan with silver balls and packets of medicine.** 

the letter being addressed to Jeewabhai 
Hussain of Ahmedabad. 

It is contended on behalf of accnsed 7 
that that was a genuine letter and that 
ha was really sending for a fan and me- 
dicines; but the point has been dealt 
with fully by the learned Additional 
Sessions Judge in his judgment; and I 
think that, taking into consideration all 
the facts of the case in connexion with 
the document, one cannot come to any 
other conclusion than that the words 
*‘fan and medicine*’ were really sham 
and were intended to refer to the girl. 
As pointed out in the judgment accused 
8 did not bring any fan or medicine, bnt 
instead be brought the girl. 

I think, therefore, that it is clearly 
proved in this case that there was a con- 
spiracy in Ahmedabad and in Mirpur- 
kbasand its neighbourhood to decoy the 
girl and cheat the intending purchasers 
by passing her off as a person connected 
with the party of the conspirators. 

As mentioned above, Mr. Bewachand 
appears for accused 7, 3 and 4. As re- 
gards accused 7 it appears to me clearly 
proved that he was one of the conspi- 
rators. As indicated above, he bad con- 
nexion with the Ahmedabad conspirators 
and the girl when, received was taken to 
his garden in Mirpurkhas. In fact so 
far from hotting that be was not one of 
tffe conspirators^ it appears to me that 
be may be regarded as the leading man 
amongst the conspirators. It cannot, 
therefore, be hel^d that ha is not guilty. 

Turning now to the case of accused 3 
and 4, the evidence against them can- 
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sists chiefly of the evidence of the girl 
herself Mani. In this connexion it 
may be mentioned that the girl her- 
self has disappeared, and it has not 
been possible to crpss-examine her, 
though she had been offered for cross- 
examination before the Committiing 
Magistrate. That is, a point of course 
that can be argued in favour of the ac- 
cused. Bat in this particular case her 
evidence appears to be reliable, and in 
various parbiculars it is coniiimdd by the 
rest of the evidence. 

As regards accused 3 and 4 the girl 
states that they visited the house ^f ac- 
cused 1, where the girl was originally 
detained for 8 days; that they wont with 
the other conspirators to the house of 
accused 5 Gouri Shanker, that they used 
to visit Gouri Shanker wheu the girl was 
there and that they went to see her off 
at the station. In addition to the evi- 
dence mentioned above, there is the. fact 
that on Ex. 20, which was a deed bet- 
ween accused 2 and 5 regarding the 
disposal of the girl, there is the attesting 
signature of Mahomed. Accused 4 con- 
tends that he did not sign that docu- 
ment, and his name is really Mohomed- 
ali. There is, however, at any rate the 
fact that one Mahomed attested that 
document. * 

I am of opinion therefore that accused 
3, 4 and 7 were members of the conspi- 
racy. 

Begarding the remaining accused, who 
have appealed from jail it is necessary 
only to briefly state the evidence against 
them, as they appear to be also concer- 
ned in the conspiracy. 

Accused 1 was the person at whose 
house the girl was kept. 

Accused 2 was the person who passed 
the document Ex. 20 to aooised 5. 

Accused 5 was the person in whose 
bouse the girl was confined and be also 
passed the document to accused 8. 

Accused 6 and 8 were the persons 
who ‘took the girl to Mirpurkhas. 

Then the remaining accused were con- 
cerned in the attempt to dispose of the 
girl at Mirpurkhas. The evidenepisto 
the effect that accused 9 passed herself 
off as the mother of the girl, and that 
accused 10 was engaged in trying to dis- 
pose of the girl, and that accused 11 and 
12 also supported accused 9 in her false 
sfiatements regarding the relationship of 
certain members of the party to the girl. 
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These persons were^also conspirators in 
connexion with the disposal of the girl. 

As indicated above, it appears to me 
that the case falls rather under S. 420/ 
511, read with B. 120-B| than under S. 
366 read with 8. 120-B. I am of opi- 
nion, however, that it is not necessary 
to reduce the sentei^oes on this account. 
The maximum sentence under S. 420 is 
seven years, and in view of the altera- 
tion in the conviction the maximum 
Bentence*permissible would be one of 
three and half years; and in this case 
the sentence of three years has been 
passed in respect of all the accused ex- 
cept accused 9 who is a woman, and in 
respect of whom a sentence of 12 months’ 
rigorous imprisonment has been passed. 

I would therefore alter the convic- 
tions to convictions under Ss. 420/511 
read with 8. 120-B, but confirm the sen- 
tences passed by the Additional Sessions 
Judge. 

Rupchand, A. J. C. — The 12 appel- 
lants were charged for two offences, first 
conspiracy to kidnap Mani, a minor girl 
aged about 13 years, from the village of 
Hasole, four miles from Ahmedabad, 
with intent that she may be compelled to 
marry against her will, and secondly 
conspiracy to cheat Santumal and La- 
horimal to the extent of Bs. 1,200 in 
respect of the said girl. Appellant 7 
was also charged with the offence of 
conofaling the said girl knowing that 
she had been abducted. The learned 
Additional Sessions Judge found them 
guilty of all the offences and passed sen- 
tences against all the appellants on the 
first charge. He did not consider it ne- 
cessary to record a separate conviction 
and sentence in respect of the second 
charge. He has, however, "recorded a 
separate conviction and passed a sepa- 
rate sentence against No. 7 in respect of 
the third charge but ordered both sen- 
tences to run concurrently. 

The learned pleader for the accused 
has argued that Mani was an orphan and 
a waif and that the prosecution had 
failed to prove that she was under the 
lawful guardianship of any oi;o at the 
time she is said to have been ^cidnapped. 
In my opinion there is a good deal to be 
said in favour of that view. Bewo in 
whose care she is said to have been en- 
trusted by her mother at the time of her 
death proved hostile to the Grown while 
giving evidence before the Sessions 


CoOrt, and it was only he was confron- 
ted with the previous statement made 
by him before the Oommittijag Magis- 
trate that he admitted that the girl had, 
been entrusted to his oare.^ The learnedj 
Public Prosecutor does not seem to have 
pushed this point farther by bringing 
out clearly on the record that not only 
the mother of Mani had requested Bewo 
to take the girl under his protection but 
that Bewo had accepted the trust so as 
to bring the case within the purview of| 
the expression ^'lawfully entrusted’’ in 
the explanation bo S. 36L of the Code; 
see Empress v. Pamantle (l). Even the 
exact words used by Bewo in his depo- 
sfeion before the Committing Magistrate 
have not been placed on the record, and 
it is difficult to know how the girl us 
said to have been lawfully entrusted to 
him. There is also evidence to prove 
that at the time of the death of Mani’s 
mother, Mani had a brother who lived 
up to the age of 20 years. It would 
therefore have required serious conside- 
ration whether under the oircumstanoe 
there was any occasion for Mani’S 
mother to entrust Mani to the care of 
a stranger. But it is not necessary Jtor 
me to consider this point further as, in 
my opinion, the only substantial charge 
in respeet of which the accused should 
have been jointly tried and convicted 
was the second charge. 

The object of a conspiracy in which 
this and several other hands operating 
in Sind join is to decoy and transfer 
marriageable girls from outside Sind to 
the villages in Sind where there is great 
scarcity of girls and to make money by 
selling such girls to intending husbands 
on the pretext that the girls offered in 
marriage are related to one or other of 
the co-conspirators. The whole object of 
the conspiracy is to make money by de- 
ceipt and this nefarious traffic is carried 
on not only in respect of minor girls but 
also in respect of grown up girls. In 
such cases two separate charges, one of 
conspiracy to kidnap a minor girl an3 
the other to cheat by attempting to dis- 
pose of the kidnapped girl for sale un- 
necessarily lays open. the prosecution to 
an attack on the ground that the db- 
coDspirators in each of the two conspi- 
racies not being identical and the two 
conspiracies being presumably the result 
of two separate agreements or transac- 
(1> [1882] 8 (Si. 971. 
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tionB the trial of the aconsed is ^ defec- 
tWe. (After examining the evidence, 
the judgment proceeded) The charge of 
conspiracy to cheat is therefore suffi** 
ciently made l)nt against all the accused^ 

It is DO doubt true that this charge 
is not so specific as it ought to have 
been. A conspiracy presupposes an 
agreement, and in a conspiracy of 
this nature the agreement is not to 
cheat any parctiular person or persons 
but one of the public who might fall 
into the clutches of tne conspirators. 
But as pointed out in Kishincl^nd v. 
Emperor (2) recital of specific offences 
committed in pursuance of the con- 
spiracy are at most a surplusage and 
may be ignored. The accused knew 
exactly what was the case which they 
had to meet and haye in no way been 
prejudiced, by the frame of the charge. 
1 would, therefore, convict the accused 
of the charge of o )n3piracy to cheat. 
At the sa ne time I wish to point out 
the desirability of a definite and 
separate charge for conspiracy being 
framed in such cases in conformity with 
the section and the observations made 
in fCishin^hand v. Emperor (2). 

The learned Sessions Judge has not 
passed a separate sentence in respect 
of this charge but I agree with the 
learned Judicial Commissioner that all 
the accused should be convicted under 
S. 120-B road with Ss. 420/511 in respect 
of this charge and that they should 
undergo the same sentouce which was 
awarded to them by the lower Court 
under the first charge. 

I accordingly concur that the con- 
viction in the case of each accused 
should be altered to one under this 
section, ^ namely, S. 120 B read with 
Ss. 420/511 1 P. C. and that the same 
sentences be maintained. With regard 
to the conviction and sentence on 
accused 7 on the third charge, it will 
stand and this sentence will run con- 
currently. 

' In the end we wish to observe that 
special credit is due to Jethmal, Head 
Constable of Mirpurkas for making 
a thorough and careful investigation 
rdliulting in conviction of this gang. 

R.M./R.K. ‘ Order aoGordingVy. 


UrAVl. B.Tsae SInd 171=20 S. L. B, 18. 


1930 Cr. Cases 652 

(Madrai) 

Pabdalai, J. 

Golueu Appalanarasiah — ^Petitioner. 

V. 

Emperor 

Criminal Bevn. No. 669 of 1929 and 
Qriminal Bevn. { Petn. No. 605 of 1929, 
Decided on 22Dd January 1933. 

<a) Cr. P. C. St. 198 and 200— Magiitvate 
proceeding without complaint and without 
examining complainant in cate of dofema* 
tion— Objection to pffocaduro by accuted at 
earliett ttage— Proeaodinga are vitiated. 

Where in a case of defamation the Magis* 
trato proceeded without a complaint an4 with- 
out examining the complainant on oath issued 
process against the aceused and the accused 
pointed out the irregularity to the Court at 
the first opportunity but the objection was 
disallowed. 

Beldi that there was no aoqueiesoenoe by 
the accused in the procedure followed and that 
the proceedings were vitiated by the irregu- 
larity. [P 653 0 2] 

(b) Cr. P. C., S. 500— Magistrate trying 
case transferred to another without retrans* 
fer to his own file— Proceedings are void. 

The proceedings of a Magistrate trying a 
case transferred by him to another Magistrate 
but which has not been retransferred to him 
are without jurisdiction and altogether void: 
30 CaU 439; 32 Gal. 783 Appr. [P 654 C 1] 

F. L. Ethiraj and A. S. Sivakamina- 

thaji^tor rebibiouer. 

K, S. Vasudevan^iov bhe Crown. 

Order —This is a potibion to revise 
bhe oonviebion of the pebibioner for 
defamation of bhe complainant recorded 
by bhe Sub-Divisional Magistrate of 
Vizagapabam in C. C. 33 of 1928 and up- 
held by bhe learned Sessions Judge of 
Vizagapabam on 16bh November 1928. 

Objection is taken bo the legality of 
the conviction on the ground that bhe 
proceedings before the Sub- Divisional 
Magistrate were vitiated by one of two 
alternative grounds; (a) that there was 
no complaint before the Magistrate on 
which he could take cognizance of the 
case and that the Magistrate, though 
informed of this defect at the very out- 
set and objection was taken to bis pro- 
ceeding further with the case, brushed 
aside and took cognizance of the case 
i. e. issued process against the accused; 
(b) if the proceedings before the Sub- 
Divisional Magistrate be regarded as a 
continuatiou pf those which were start- 
ed by a previous complaint instituted 
by the complainant, the said complaint 
hpd been transferred by the Bub-Divi- 
sional Magistrate himself to the Sheris- 
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tadar, First Glass iftagistrate of Vizaga- 
patam and was pending before him and 
had not been withdrawn from that file 
to the file of the Sub- Divisional Magis- 
trate. 

To appreciate these objections it is 
necessary to state that the proceedings 
•against this petitioner originally started 
upon a complaint filed before the Sub- 
Divisional Magistrate on 21st December 
1927. This complaint was transferred 
to the Cfourt of the Huzur Sheristadar 
FirstOlass Magistrate of Vizagapatamland 
was filed there on 27th December 1927. 
As shown the order in C. C. 1 of 1928 
of that Magistrate that complaint em- 
braced two distinct matters (1) theft or 
robbery on 14th December 1927 by the 
present petitioner and others of a brass 
vessel and a cloth and (2) defamation of 
the complainant by this petitioner on 
and after 18th December 1927, by the 
pasting af defamatory leaflets and 
fhandbills. At the trial of this com- 
plaint the present petitioner took 
•objection to the trial of both matters 
going on together as they constituted 
distinct offences. On this, the com- 
plainant’s vakil in the words of the 
order in 0. C. 1 of 1928 dropped that 
portion of the complaint which relates 
to the offence of defamation punishable 
under S. 600, 1. P, C. The trial proceed- 
ed on the charge of theft and ended in a 
discharge dated 25th February 1898. 
Thereupon on 17th April 1928, Mr. 
Narasimha Rao, pleader for the compla- 
inant, put in a petition to the Sub- 
Divisional Magistrate accusing the 
former vakil who had conducted the 
oomplainant's case in the Huzur Sheris- 
tadar Magistrate's Court of having im- 
properly added a charge of robbery into 
the complaint and of having dropped 
the charge of defamation, stating that 
the same complaint is still pending and 
that therefore no new complaint is 
necessary and praying for process on 
the charge of defamation. The com- 
plainant did not sign this petition nor 
was she examined on oath. But the 
Sub- Divisional Magistrate on Jl8th April 
1928 passed this order ** Take on file 
under S. 500 I. F. 0. ” and posted the 
case to the 2nd May 1928. On that day 
the acq^sed through his vakil put in a 
long petiltioa^. pointing out the irregu- 
larity, that there was no complaint and 
that there .was no case and that the 


Court had no jurisdiction to proceed* 
The pleader Mr. Narayana Bao for the 
complainant answered these ^bbieotions 
and as far as can be gathered, the peti- 
cioner’s objections were Overruled and 
the trial proceeded and ended in a 
conviction under S. 600 and a sentence 
of a fine of Bs. 100. 

From the above facts it is quite clearj 
that treated as a new case started be 
fore the Sub-Divisional Magistrate there 
was in G. C. 33 of 1928 no complaint' 
nor was the complainant examined on 
oath. ^ This is certainly a grave irregu 
larity. Whether it might have been 
cured or not by acquiescence, there was] 
certainly no acquiescence. This was 
immediately pointed out but was brush-j 
ed aside. 1 can therefore see no ground, 
for saying that this objection was waiv-' 
ed or acquiesced in. This would in it-, 
self be a sufiiciently grave irregularity 
to vitiate the subsequent proceedings. 

The only way in which that objection 
could be mot is by supposing that there 
was originally a complaint including 
the charge of defamation, > namely, 
the one 'made on 21st December 1927. 
But this supposition only involves a 
still greater error because in that case 
the Sub-Divisional Magistrate W 9 uli 
have no jurisdiction to proceed with 
that complaint because it was transfer- 
red to the Huzur Sheristadar, First Class 
Magistrate and had not been recalled. 
Several decisions have been cited to me 
te show that once a case is transferred 
by a Sub-Divisional Magistrate or Dis- 
trict Magistrate to another, a Subordi- 
nate Magistrate, he cannot proceed with 
that case without withdrawing or trans- 
ferring it back again. It is only neces- 
sary to refer to Badha Bullar Boy v. 
Benode Behari Chatterjee (l) and 
Lai V. Emperor (2). That proposition 
appears to me not to require any autho- 
rity for its support and it has not been 
stated by the Public Prosecutor that 
there was any order by the Sub-Divi- 
sional Magistrate withdrawing the com- 
plaint from the Sheristadar Magistrate to 
himself. It was suggested by the learn- 
ed Public Prosecutor that that also was 
a curable defect and must be hold «to 
have been cured in this case because 
that objection was not taken in that 
form in the Courts below. In the first 

(1) [1903] SO Oal. 449. • 

(3) [1905] 82 Oal. 758=59 0. W. O, 810. 
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place I ,am not at all sare, because no 
authority has been cited for that pro- 
position, tlhat it is a curable defect. If 
a Magistrate having no jurisdiction to 
try a case does so, his proceedings are 
void (See 630, 01. p) and a Magistrate 
trying a case which has not been taken 
cognizance of by him or has not been 
sent to him in the proper way or with- 
drawn by him in the proper way has 
certainly no jurisdiction to try it. 
Then assuming it was curable there is 
nothing in the case to show that it was 
cured or was acquiesced in. On the 
contrary at the earliest possible moment 
the Sub-Divisional Magistrate was in- 
formed of the defect that there was no 
complaint in the case. That was quite 
sufficient to put the Court and the op- 
posite party upon notice of the objec- 
tion which went to the root of the case. 
It could only have been met by the 
answer that there was a previous com- 
plaint in tBe case which itself would 
have been met by the still more fatal 
objection that that complaint was pend- 
ing in another Court. It seems to me 
that the prosecution in this case is on 
the horns of a dilemma as has been 
stated above and the learned Public Pro- 
secutor has not satisfied me how he can 
escape from the one or the other horn 
of this dilemma. The proceedings in 
the lower Courts must therefore be set 
aside as without jurisdiction. The 
complaint was started by a private party 
and it is not therefore right that I 
should not allow her after all this time, 
further opportunity to prove her case, 
If she desires it, to the satisfaction of 
the Magistrate. The records will be 
sent back to the Huzur Sheristadar first 
Glass Magistrate before whom the first 
complaint is pending for disposal accord- 
ing to law. The fine, if paid, must be 
refunded. 

P.R.S./J.M. Proceeding set ande.. 

« 1930 Cn Cases 654 

(Sind) 

PARCIVAL, J. C. and HAVEIilWAliLA, 
A. J. C. 

Billu ^ini*amther — Appellants. 

Emperor 

Criminal Bevn. Appl^ No. 301 of 1930, 
Decided on 19th March 1930 

(a) Evidence *2Act( 'S. 24— Confeteion e»- 
cluded by trial MagUirate wrongly or rightly 


under S. 24, cannot be relied on in revieion, 
—Criminal P. C„ S. 439. 

Where oonfeseion of an aoouned bas been 
excluded by the trial Magistrate under S. 21, 
it cannot be taken into oonsidetation in revi- 
sion even though such confession may be ex- 
oluded wrongly. [P 655 0 1] 

(b) Penal Code, S. 411— Accused knowing 
where stolen property was buried and pro- 
ducing it but falsely seating that they did 
it under instructions from police who them- 
selves had buried it — Their knowledge is not 
innocent — Such production warrants con- 
viction under S, 411. , 

Whether the fast of the accused pointing out 
stolen property is or is not evidence of posses- 
sion is a question of fact. [P 655 G 2] 

Where the aooused know that a considera- 
ble amount of stolen property is buried ia the 
ground and concealed from the public view in 
a certain field and produce the same but falsely 
state that they had pointed out the property 
on the instructions to do so by the police who 
had themselves buried the property there, their 
knowledge cannot be held to be innocent know- 
ledge and such production is snffioiont for con- 
viction under S. 411 i 5 S, L, /2. 257, ReL on ; 3 
S, L. R. 136, Considered, [P 665 0 2 ; 655 0 1] 

Nihchaldas C. VaHrani — for Appel- 
lant. 

C. M. Lofeo— for the Crown. 

Percival, J. C. — This is a revision 
application against the order of the 
Additional Sessions Judge, Hyderabad, 
who maintained the conviction passed 
by the First Class Magistrate, Shahbun- 
der on the two applicants, Billu and 
Hassan but reduced the sentence in the 
case of each of the accused from two 
years’ to nine months’ rigorous impri- 
sonment. We had issued notice in this 
case because the procedure of the lower 
Courts has raised some difficulty. In 
the first Court the learned Magistrate 
excluded a confession made by the ac- 
cused to one Tolaram, on the ground 
that the confession was inadmissible in 
evidence because it fell within the pro- 
visions of B. 24, Evidenoe Act, but at 
the same time he referred to the con- 
fession as one of the reasons for uphold- 
ing the conviction. In the appellate 
Court the learned Addifcional Sessions 
Judge held that the confession had been 
wrongly excluded and he convicted the 
accused on the oonfession together with 
the produ^ion of the property to the 
extent of Bs. 673 odd by the two ac- 
cused ; but he further observed : 

** Mere production of property from another 
man's field is not suflloient to warrant a oon- 
viotion under S« 411, 1. P. 0. according to the 
ruling in Quern Empress v. Oovinda (1).*’ 

7l)ll895T7 Air676=^ A 2^ “' 
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Now in’^regard to* the exolasion of coq- 
fession I am of opinion that confession 
jcannot be taken into consideration in 
this revision application becaase whe- 
ther the learned Magistrate excluded it 
rightly or wrongly it was in fact ex- 
jcluded, therefore, the accused do not deal 
with the confession or explain what was 
the effect of it. In fact the learned 
Public Prosecutor observes that, if in 
the opinion of this Court the rest of the 
evidence is not sufl&cient for maintain- 
ing the conviction, then he does not ask 
this Court to rely upon the confession, 
but suggests that there should be a re- 
trial in order that the Magistrate may 
again consider whether the confession 
should rightly be excluded or not. I 
am, however, of opinion that even if the 
confession is excluded still the convic- 
tion can properly be maintained on the 
strength of the production of the stolon 
property .by the two accused. The evi- 
dence regarding the production of pro- 
perty is described in the judgment of 
the first Court, which shows that a large 
amount of stolen property was produced 
by each of the accused ; moreover the 
accused in turn showed a place in the 
river where a box which was part of 
stolen property was found by the diver. 
The latter piece of evidence in fact tells 
only against Hassan, because he was 
the first person who showed the place 
in question. As against Billu this evi- 
dence should in my opinion bo excluded 
because he showed the place only after 
it had been already shown by Hassan. 
But as regards the production of rest of 
property as stated in the judgment of 
the first Court : 

“ the accused Ilaasan first took the mashirs 
to a pit and took out from uadorneith the pit 
a biig wrapped lu the silken shirt coutaiaing 
notes, cash and change valued at Rs, 327-15-9. 
The shirt and the bag were recogaizid by the 
complainant. Then Billu took them to ano- 
ther pit. He took out from underneath the pit 
a green turban in which a small cloth bag was 
wrapped containing rupees, notes and change 
worth in all Rs. 847-0-0. The turban and bag 
were recognized by the complainant.*' 

It is mentioned in the evidence that 
this pit though ib was in thewliled of one 
Ali Mahomed was underneath a bush 
and the property was buried and con- 
cealed in the pit. There is no doubt 
from the evidence that a considerable 
amount of stolen property was buried.in 
the ground and concealed from public 


view in a certain field and that it v<ra 3 
produced by the two accused. 

Now it is argued by tM learned 
pleader for the applicants that the evi- 
dence regarding the production of pro- 
perty is not sufficient for a conviction 
under S. 411 and certain rulings have 
been cited in support of this view. 1 
am of opinion, however, that undue dis- 
tinction is made in pertain rulings bet- 
ween the production of property in one's 
own field and the production thereof in 
another man's field provided of course 
the property is buried in the ground to 
such an extent as it cannot be seen by 
outside persons. It seems to me after 
Sonsidering the various rulings that the 
most appropriate ruling out' of those 
included in the S.L.B^ in the case re- 
ported as Emperor v. Photo (2), of which, 
the latter part of the head-note runs as 
follows : ^ 

** Whether the fact of the accused poiatingl 
out stolen property is or is not evidence of 
possesaion is a question of fact.** 

Moreover in the course of the judg- 
ment it is stated as follows : 

** It is argued that mere production does not 
raise a presumption of guilt. This, however, 
is merely a question of fact. Does the produc- 
tion or the pointing out indicate that aoousod 
was in possession or that he had innocent 
knowledge that the articles had been left there 
by someone else ? The latter inference is 
negatived by the fact that the accused falsely 
denied having pointed out the property.** 

In the present case the defence taken 
up by the accused was that the police 
had buried the property there and had 
then taken them to the place and made 
them to produce the property. He also 
said that he had paid Bs. 600 only to 
the Sub-Inspector. Now this portion of 
the evidence had been disbelieved by 
both the Courts, the Additional Sessions 
Judge observing that the defence story 
is most absurd ; and I see no reason 
why we should believe it. If, however, 
it is disbelieved we arrive to the posi- 
tion that the accused knew that the 
stolen property was buried there, that 
they produced the same and that ,thay 
have made a false statement regarding 
the manner in which the property was 
buried and how they came to know of 
it. In Emperor v. Photo (2), the woprd- 
ing used was : 

The latter infereuce is negatived by the 
faot that accused falsely denied having pointed 

out the^proparty.** > 

(2) [1912] 6 S. L. R. i57=sl5 I. 0. 801=13 
Or. L. J. 529. 
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In the present case the accused did ^ 
not falsel^ deny that they pointed out 
tthe property but they falsely stated that 
Ithey bad point^ed out the property on 
jthe instructions to do so by the police 
iwho had themselves buried the property 
there. That is to say, they made afalse 
Istatement regarding the pointing out of 
Ithe property and there was nothing in 
jtheir statements which supports the 
view that : 

** thoy had innocent knowledge that the 
articles had been left there by someone else.*' 

It may be noted that the defence of 
the two accused was throughou*t the 
'same. Following therefore the latest 
ruling in the 5. L- 22. namely 5 8,L, R. 
|257, 1 am of opinion that the conviction 
should be confirmed. 

Out of the Sind oases a reference is 
'made by the learned pleader for the 
applicant to Emperor v. Umar (3). That 
however, was previous to Emperor v. 
Photo (2), Moreover the ruling is 
simply, as the head-note shows : 

** the mere fact that tha accused knew where 
the stolen property was concealed did not esta* 
blish that they were in possession of the 
same.” 

It will be observed that the wording 
is **the mere fact that the accused knew*’ 
but the question is whether the infer- 
ence in any particular case is that there 
was “innocent knowledge** or whether 
the inference is that the property had 
been placed there by the accused them- 
selves. Emperor v. Photo (2) therefore 
explains and amplifies the ruling in 
Emperor v. Omar (3). It shows that 
the correct inference to draw from the 
production of stolon property depends 
upon the facts of each particular case. 
In accordance therefore with the ruling 
in Emperor v. Photo (2), the convictions 
and sentences are confirmed, the revi- 
sion application is dismissed. 

P.N./R K, Revision dismissed. 

IS) tl909l~3 3. L. R. i7“a 481==il 

Or. L. J. 4. 

1930 Cr. Cases 656 

(Rangoon) 

Bagulby, J. 

Maung Ko — Applicant. 

MmngSet — Bespondent. 

Criminal Bevn. No. 108-B of 1929, De* 
cide4 on 91 st August 1929, from order of 
First Addl. Special Power Magistrate, 
Mandalay, D/- 22nd March 1929. 


Criminal P, C., Ss. 203, 200 and 202-* 
MagUtrate examining complainant and then 
diamUiing complaint under S. 203 on result 
of previously made police enquiry — His order 
dismissing complaint is against procedure 
and cannot be sustained. 

Under the Criminal P. C., unless the Magis- 
trate dismisse complaint at once after peru- 
sing the complaint itself and the examina- 
tion of the complainant made on oath, he is 
bound either to issue process against the ac- 
cused or else to hold<an enquiry himself under 
S. 202 or direct an enquiry to be held under 
the section, When a Magistrate examines the 
complainant and then dismiasess the com- 
plaint under 8. 203 on the result of a previ- 
ously made police enquiry, the order dismis- 
sing is incorrect as there is no provision in the 
Code for this being done. [P 65f C 21 

Sanyal — for Applicant. 

Basu — for Respondent, 

Judgment. — The applicant Maung Ko 
filed a complaint before the First Addi- 
tional Magistrate, Mandalay, char^g 
the respondent with the dacoity. The 
Magistrate examined him on oath, hav- 
ing done so instead of .proceeding along 
recognised lines, he recorded a diary 
order. “Inform D. S. P. and call for 
police papers. For further orders on 
19th March.** On 19th March he noted 
that he had received the police papers 
but had not gone through them and tbo 
case was put off to 22ad March. On 
22nd March he passed orders, profes- 
sing to act under S. 203, Criminal P. C. 
The applicant then applied in revision 
to the District Magistrate against the 
order of dismissal. The diary order 
signed by some officer for the District 
Magistrate runs: “Call for proceedings 
and put up on 27th June 1929.** Ap- 
parently it was not put .up on that date 
but on the next day 28th June 1929 the 
District Magistrate recorded a diary 
order. 

“I too have seen the police papers. I con- 
sider the action taken by the First Additional 
Magistrate to be correct. The application for 
an order for further enquiry under S. 48G, Cri- 
minal P. 0., in summarily dismissed.’* 

Apparently neither the applicant nor 
his advocate was given an opportunity 
of being heard. Against this order the 
applicant now comes to this Court in re- 
vision. 

The Criminal 'Procedure Code is quite 
clear with regard to what has to be done 
when a complaint is filed before a Magis- 
trate under S. 200. The first thing the 
Magistrate has to do is to examine the 
complainant on oath and the substance 
of the examination must be reduced into 
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writing and it must be signed by the 
complainant and also by the Magistrate. 
This was done in the present case. S. 
200 would not apply to this case. The 
ncKt section is 202. This authorises a 
Magistrate after the complainant has 
been examined, to postpone the issue of 
process lor compellkig the attendance of 
the person complained against and either 
enquire into the case himself or direct 
enquiry pr an investigation by any Magis- 
trate Subordinate to him, or by a police 
officer, or by such person as he thinks fit. 
The Magistrate in this case did not take 
any action under S 202. The next step 
is under S.203, the Magistrate may dis- 
miss the complaint after considering the 
statement on oath, if any, of the complai- 
nant and the result of the investigation 
on enquiry if any under S. 202, if there 
is in his judgment no sufficient ground 
for proceeding. It appears therefore 
tha^ a complaint can be dismissed under 
S. 203, if the Magistrate is satisfied that 
there is no sufficient ground for procee- 
ding, after consideting the statement on 
oath of the complainant and the result 
of the investigation or enquiry, if any 
under section 202; As I have said no ac- 
tion was taken under S. 202, and there- 
fore, the Magistrate had only the com- 
plaint and the statement of the com- 
iplainant on oath to consider. So far as 
I can discover there is no provision in 
the^Code which authorizes a Magistrate 
to send for the result oi a previously 
made enquiry and dismiss complaint oq 
that. There is a case quoted in “Soho- 
niV* Code of Cri inal Procedure, to 
which I am unahl to refer, which is 
summed up as follows: 

The reAfliiis for dismissing a oompUint 
should pissed on inferenoes of fact arising 
from or disclosed by 

(1) The coinoliiint, 

(2) The sworn stitcmont of the complainant 
and, 

(3) The investigition, if any, mado under S. 
202 . 

This provides a wide fiell; anything outside 
it is extri judicial and ma<^t be discarded. 

The same rule is laid down in Dr. H. 
P. Sandijal v Kungeshwar Misra (l) and 
in Umar Ali y. Safer Ali (2) .it is laid 
down: • 

** Ho is bound to examine the complainant 
and then can either issue summons to the ac- 
oused or order an enquiry under S. 202, or dis* 
miss the complaint under 3. 203.*' 

(1) L1912] 16 b. W. nT 14^18" Xo: 

Or. L. J. 126. 

(2) [1686] 18 Oal. 884. 


In the present case, the Magistrate 
examined the complainant and .then dis- 
missed the complaint professealy under 
8. 203, on the result ot^a previously 
made police enquiry. There is no provi- 
sion for this being done. So far as 1 
am aware, under the Criminal F. G, un- 
less he dismissed the complaint at once' 
after perusing the complaint itself and 
the examination of the complainant made 
on oath, he was bound either to issue 
process againt the accused or else to 
hold an enquiry himself undei? 8. 202. or 
direct <Ln enquiry to bo held under the 
section. I therefore, set aside the order 
of discharge passed by the First Addi- 
tional Magistrate, and direct, that the 
complaint be properly dealt with on the 
lines laid down in the code by such other 
special power Magistrate as the District 
Magistrate may transfer the case to for 
disposal. 

P.E./k.K. Order set aside. 

1930 Cr. Cases 657 

(Calcutta) 

Peaeson, and Maldik. JJ. 

Manohar Mandal & a/ioifcer— Accused.. 

V. 

J5mpcror--'Opposit0 Party. 

Capital Sentence Case No. 6 of 1929 
and appeal No, 918 of 1929, Decided on 
11th March 1930. 

la) Evidence Act, S. 114 Ulus. (b)-Case 
against accused depending upon whether 
approver's story is corroborated in material 
particulars — Most careful investigation is 
required with regard to identity of accus- 
ed person, 

Wh'jro ti ho oaso against accused depends on 
the vio.w bakon as to the corroboration of the 
approver’s story in material particulars, and 
whether it is such, takon along with the other 
facts and ciroumstauo s, tbit it can be relied 
upon as bringing homo the guil; for tba 
crime, the corroboration of the approver’s 
story requires most careful invastigaticn upon 
the question of the idoutity of the accused 
parsons as participators in the ocourrenoe. 

, , [P 659 0 1] 

(b) Criminal P. C., Ss. 297 and 298— 
Simple language should be used by Judge 
while charging jury— If opinion is expressed 
by him jurors should be made aware tbht 
they are sole judges of facts. 

Tbe duty of a Judge is to holp the jury to 
arrive at a proper verdict of the facts, and 
with that in view it is far better to use the 
plainest and simplsst Jauguaga in his ohatge. 
Also if he does express bis opinion on the facts 
be should do it in such a way as makes it quite 
clear to the jurors that he is not in any way 
seeking to usurp their fuotions or to interfere 
in matters the decision of which is exclusively 
within the competence of* he jury itself. 

CP 669021 
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C* TiUuqdar and NakuUswar 
Accused. 

Khundmr and Anil Chandra Hoy 
f^r the Crown. 

Judgment.— This is a reference 
under S* 374, Criminal P. C., in the case 
of accused 2, Monohar Mandal and 
Ealicharan Mandal ; the former was 
charged with the offence of murder of 
one Batikanta Biswas under S. 302, 1. P. 
C., and Kali Charan under S. 302/114, 
1. P. C. The jury found unanimously 
that both Monohar and Ealicharan in- 
stigated the murder and were pt'esent 
at the place of occurence : a majority 
of 5 found that Monohar actually shop 
at and committed the murder of Bati- 
kanta while the minority of 4 gave him 
the benefit of the doubt as to whether 
he actually fired the shot which caused 
the death. The occurrence took place 
after nightfall sodae where about 8 or 
S 30 p. m. on 11th May 1929. For the de- 
tails the prosecution must needs de- 
pend on the statement of the approver 
one Santosh Bain who was present. 

According to Santosh, Monohar had 
approached him in Magh with informa- 
tion that Ealicharan was offering 60 
for obtaining a gun and Bs. 140 for the 
murder of Batikanta. Accordingly one 
Harekrista of Bhalua was approached 
but he declined to make over his gun 
■and a similar attempt from one Sukh- 
lal came to nothing. Then the ap- 
prover goes on to say that in Falgoon 
he accompanied Monohar to the house 
of one Bam of Barakhalsi, and from 
him stole a gun which they proceeded 
to conceal in a hay stack of -one Hiralal 
Bairagi. Monohar then gave Santosh 6/, 
Thereafter powder was purchased and 
three lead bullets prepared by Monohar. 
TThen one day they set off .to effect 
their purpose but on the way Monohar 
thought the gun -was overloaded and 
the head of the ramrod broke off in the 
barrel, so it had to be fired off to clear 
it, and the result was a crack in the 
stock. Nothing was done on that oc- 
casion and t'he gun was hidden in the 
old place. Then Monohar made two 
more bullets a^ put a new head on the 
ramrod. On two other occasions they 
set out with the gun powder *and Ibul* 
lets but nothing came of.it. 

Then on Staurday^ the day of the oc- 
currence Santc^h ^ys heVas summoned 
\ Monohar Mand found Ealicharan 


there. A little after sunset they two 
went to Hiralars bari, got the gun and 
set *out. they crossed the Ehal by a 
bamboo bridge and mat Ealicharan near 
the house of one Nim Chand. Monohar 
loaded the gun, while Santosh spent 3 
or 4 matches trying to light a cigarette, 
Then the three of them went to Bati- 
kanta’s bari near by. Batikanta was at 
the time busying .himself about the 
needs of his guest in the outer^ house. 
Then Batikanta returned and sat on 
the floor of his hut with his feet on the 
verandah. He began to smoke and a lamp 
was near by. Then the three advanced 
to the cover of a ruined hut with a mat 
screen distant only 5 or 6 cubits from 
where Batikanta was. Then Monohar 
fired the gun and shot Batikanta who 
died practically at once. The three 
then fled. Ealicharan going off to- 
wards his house, while Manohar and 
Santosh taking the gun swam *over Ihe 
khal and hid the gun in the stack of 
one Harobola and also buried the pow- 
der flask in Santosh’s bari. The neigh- 
bours collected on the spot and the first 
information Was given at the thana, 2 
miles away, at 10 p. m. that evening by 
a man named Mandar Tarafdar. The 
case against the accused depends on 
the view taken as to the corroboration 
of the approver’s story in material 
particulars and whether it is sucli 
taken along with the other facts and 
circumstances that it can be relied 
upon as bringing home the guilt for the 
crime to the two accused persons. 

As regards some particulars there is 
undoubtedly corroboration. The gun 
and powder flask were produced follow- 
ing the statement of Santosh. There is 
a crack in the stock which had become 
larger, according to the owner, since the 
gun left bis possession. There was the 
new ramrod head. The bullets were 
recovered in and just outside the hut, 
and the gun expert says they must have 
been fired from a close range 'of about 
six yards from a single barrelled gun. 
We have also the F. I. B. dated 5th 
March 1929, given by Bamoharan 
Mandal abc^t the theft of bis gun: 
some pieces of lead discovered in 
Monohar's house: and some matches 
picked up where Santosh said he had 
lighted a cigarette. 

It is upon the question of the identity 
of the accused persons as participators 
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in the ooonrrence that the corroboration 
of the approver's story requires most 
careful investigation. In one matter 
regarding dates there ere certain incon- 
sistencies or contradictions in his state- 
ments (Here the judgment discussed 
evidence and then proceded) As presen- 
ted to us in the argument, the casd 
against the accused really turns upon 
whether there should be considered to 
be sufficient corroboration of the ap- 
prover upon the question of identity of 
the accused, and upon a careful weigh- 
ing of the matters above mentioned we 
are o^ opinion that the proof is not 
sufficient to exclude a reasonable doubt. 
Both the accused are acquitted and we 
riirect that they be forthwith set at 
liberty. 

We cannot leave this case without 
pointing out to the learned Judge that 
in. some particulars his charge has laid 
itself open *to attack in this Court. It 
has been described to us as dogmatic, 
as couched in highflown language and 
as calculated to prevent the jurors from 
performing their duty as Judges of fact. 
In certain passages it reads more like a 
judgment than a charge, and in others 
appears to be a downright imposing of 
the Judge’s opinion upon the mind of 
the jurors. For instance upon the 
question of the variations in the evi- 
dence as to the time when the attempt 
to bring in Harekristo was first made a 
difference of two months the learned 
Judge says: 

** It sorvos to demoastrate how coafusod per* 
sons of tho rank and status of Santoah*and 
Harekristo may bo in respect of time. " 

Again, some point was made by the 
defence that the t;wo mistresses of 
Monohar and Santosh wore not called as 
witnesses : the learned Judge in dealing 
with this does not refer to tho presump- 
tion that tho jury might draw if 
witnesses were not called who ought 
to have been called, but puts it to tho 
jury in this way: 

“ If it is true that tho formor were tho mis- 
tresses of Santosh and Monohar and that 
Hiralal tolerated tho visitations at his house 
the presumption surely is that they would be 
hostile to the prosecution and npe likely to 
support any case tending to cause restriction of 
the liberty of the two persons. " 

Then again there are portions of the 
charge where the language is, to say the 
least, imaginative and f^baoifuL That 
appears in the opening portion of th^ 
charge and in charging the jury as to 


the benefit of the doubt, the learned 
Judge concludes his remarks by ^ying: 

‘‘You will notion the use of the term , • . 
** reasonable.*’ It is possible, gentlemen, .to 
doubt anything, the revolution of the earth 
around the sun or on its own axis, that life 
itself is nothing more than a vain chimera 
or that a deity exists, but the doubt contem- 
plated in this principle of law is one that is 
reasonable, that is, where definite choice 
after due meditation is not possible, the 
doubt which is akin to the conclusion arri- 
ved ab in a syllogistic dilemma ” 

That is more likely to confuse the 
jury than to assist them, even if it was 
properly translated to them. Tbej 
learned Judge should bear in minff that{ 
his duty is to help the jury to arrive at 
a proper verdict of the facts, and that 
with that in view it is far better to use 
the plainest and simplest language; also 
that it he does express his opinion on 
the facts he should do it in Such a way 
as to make it quite clear to the jurors 
that he is not in any way seeking to 
usurp their fuhetious or to interfere in 
matters the decision of which is exclu- 
sively within the competence of the 
jury itself. The reference is, accord- 
ingly, rejected und the appeal allowed, 

S.N./r.K. Conviction quashed. 
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(Calcutta) 

SUHUAWARDY AND GrAHAM, JJ. 

Prahlad Barman and others — Peti- 
tioners. 

V, 

Opposite Party. 

Criminal Revn. No. 1267 of 1928, De- 
cided on 25th March 1929. 

Penal Code, S. 498-*Legal proof of mar- 
riage U neceiiary te support conviction — It 
must be shown that marriage other than that 
under general law could be effected in par- 
ticular way. 

Among Hindus there are forms of marriage 
called customary marriages which are in the 
nature of exceptious to the recoguissed forms of 
marriages. There must be satisfactory and 
suificieiit evidence on record that a marriage 
other than that under the general law may be 
eflocted in a particular way. , 

A oomplaiut under 3. 498 was made by a low 
casta Hindu, He alleged that he had married 
thi woman ent^'ced away in 'nika form. The 
only evidence of marriage that was addued 'w&s 
that the complainant put vermilion on thg 
forehead of the woman and that there wa^ 
feast of the caste people. 

Beld, that the evidence of marriage was 
legally insufficient for a conviction. Under 
B. 498. . [P 660 0 1} 

Qirija Prosanna Saifyal^^ekud Bijult 
Bhusan Sanyal — for Pefeitiamrs. 
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Suhrawardy, J. — ^This rale has been 
issued the ground that the evidenoe. 
is legally insuilioient for a conviction 
under B. 498^1. P. 0. The complainant 
belongs to a low caste Hindu sect known 
as Bajbangshi. His case is that he had 
married the woman said to have , been 
enticed away in the form which is known 
among them as nika marriage, that is, 
marriage with a widow. The point that 
has been urged before us is that there is 
not sufficient evidence on the record of 
legal marriage. It is not necessary to 
consider the circumstances under which 
the witnesses for the presecution were 
not cross-examined by the defence be- 
cause on the evidence as it stands, the 
marriage between the complainant and 
the woman has not been proved. The 
only evidence of marriage that has been 
adduced in this case is that the complai- 
nant put vermilion on the forehead of 
the woman and that there was a feast of 
the caste people. There is no evidence 
that any mantra was recited or whether 
there was any priest w ho officiated and 
solemnized the marriage. According to 
the Hindu Law certain ceremonies have 
bfieil laid down as necessary for a valid 
i&arriage. There is no evidence that any 
Bueh ceremony was observed on the oc- 
casion of this marriage of the complai- 
nant with the woman. But among the 
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aside the opnviotlon dt 

•passed on the petitioners And direptcthat 

they be discharged Itom'tbelr bail bond*. 

Graham, rule was issued taC, 

show cause why the conviction and sen- 
tence passed on the petitioners under 
S. 498. I. P. 0. should not be set aside 
6n the ground that Mie evidence is legal- 
ly insufficient for a conviction under 
that section. 

The main contention is that there is 
no proof of a valid and legal marriage, 
and that therefore the conviction can* 
not be supported. It is well settled that 
in cases, where marriage is an ingredi- 
ent of an offence, the fact of marriage 
must be strictly proved. Is there any 
such proof here? The evidence on the 
point is given by the complainant and 
two witnesses and is to the effect that 
the marriage, a nika marriage was solem- 
nized by applying ‘vermilion* to the 
forehead of the bride followed '^by a feast* 
It is also said *a barber was present. 

The two witnesses referred to above 
were not cross-examined, so that their 
evidence is unrebutted. But is it suffi- 
cient? It seems probable that the fact 
of the marriage was not seriously dis- 
puted at the trial, but the prosecution 
was nevertheless bound to prove that & 
valid marriage bad taken place. No 
doubt among the poor and ignorant 


Hindus there are forms of marriages 
called customary marriages which are in 
the nature of exceptions to the recogni- 
zed forms of marriage. They deviate a 
great deal from the orthodox style; but as 
it is observed in Sir Gooroo Das Baner- 
jee's Tagore Law Lectures (The Hindu 
Law of Marriage and Stridhan, Edn. 3, 
p. 238} the customary rites must be 
strictly proved; in other words there 
must be satisfactory and sufficient evi- 
dence on the record that a marriage 
other tfbAn that solemnized under the 
general law may be effected in a parti- 
cular way. There is no evidence in this 
case that among the caste to which the 


classes the same importance is not at- 
tached to forms and ceremonies as 
among the upper classes. But it is also 
to be borne in mind that loose 'unions 
without any sort of marriage at all are 
not uncommon among the lower orders. 
It is essential in such cases that the fact 
of marriage be proved, and I am net 
prepared to hold that the meagre and 
unsatisfactory evidence which has been 
adduced in this case was sufficient to 
discharge the onus of proof. The barber 
referred to as having been present at the 
marriage was not called as a witness, 
and no explanation of this omission has 
been given. Some evidence too might 


complainant belongs it is enough for a 
valid marriage to put vermilion on the 
forehead oitbe wife and give a feast to 
W) the people. ’ The fact that the woman 
lived with* the 'complainant for long 
time and bore children is not evidence 
of a valid marriage. In this view. 1 
hold that the evidence of marrii^ge in 
this case iA insfALcient for the purpose 
"of 8. 498, 0. We accordingly set 


have been given to establish that the 
marriages of this particular class of 
people ane validly performed in the man- 
ner described by the complainant and 
his two witnesses. No such evidence is 
forthcoming. 

I agree, therefore that the rule should 
be made absolute. 

t B.u.yB.K. Sule made absohie. 
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defence* of insanity upon arguments 
merely derived from the character of 
the crime. 

Similarly in Beg v. Stores (35) Rolfe.B., 
said chat it would be a most dangerous 
doctrine to lay down that because a 
man committed a desperate offence, with 
the chance of instant death and the cer- 
tainty of future punishment before him, 
he was therefore insane, as if the perpe- 
tration of crimes was to be excused by 
their atrocity. 

The Ind ian Oourts have also held that 
ifc is an esfiabUshed rule of law that: the 
mere absence of motive tor the perpetra- 
tion of crime is not sutticient in itself to 
raise an inference of the existence of a 
powerful and iriosistible intluence of 
homicidal cendency (J6), nor is the enor- 
mity, extreme moral perversion or appa- 
rent purposelesanebs of the crime itself, 
without any further evidence, sufficient 
to establish the plea of insanity (37), for, 
our not knowing the motive does not 
prove that there was no motive (38 & 39). 

But the absence of all motive for a 
crime, when corroborated by indepen- 
dent evidence of the prisoner’s previous 
insanity, is not without weight (10). 8o 
where he entertained delusions as to 
dangers which threatened his wife (41), 
and where the evidence showed that the 
prisoner was known as mad Nga Pyan, 
that immediately befoie he committed 
the offe nce he was noti ced by p ersons to 

(35) 3 0. & K, 185. Sea also JUtj v, ilaijyieSi 
1 F. A F. 6C0. 

(36) Sohha v. King- Emperor, 40 P. R. 1905 
Cr.; Qtiefti Empress v. Venkatasamif 12 

Ma3. 459. 

(37) Nata Ram v. The Crown, 66 P. R. 1806 
Cr ; Ramzan v. Emperor, 30 P. R. 1918 
Or. 48 L C. 492=^20 Cr. L. J. !;• Vithoo v. 
Emperor, 7 N, L. R, 186=13T1, C. 91G==l3 
Cr. L. J. 164, 

(38 A 89) Vtthoo V. Emperor, 7 N, L, R. 185-=13 
1. C. 916=18 Or. L. J. 164. 

(40) Queen v. Sheikh Mustafa, 1 W, R. 19 Cr, 

(41) Bit Qhaei v. Emperor, 84 Oal, 686=6 Cr, 

L. J. 238. # 
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be in one of his mad fits, that he was 
under a delusion that the Phongv whom 
he attjLcked was keeping his sisters and 
daughters in the monastery and that the 
act was utterly unprovoked and motive- 
less (12), it was held that the facts pro- 
ved unsoundnesB of mind which preven- 
ted the accused persons from knowing 
the natuie of their acts, and that B. 84 
applied. 

Similarly whore there was evidence 
that the father and grandfather of the 
accused had been, at one time or another, 
insane, that before the murder commit- 
ted by the accused, she was subject to 
occasional fits of insanity, ^hat shortly 
after the murder and for several months 
subsequently she was insane and when 
there was no motive for murder, it was 
held that she was not accountable for 
her action. Half-witted attempt made 
by her to conceal the murder was not 
held sufficient to show that she was sane 
when she committed the crime (43); but 
[see (44)1 where it was held that though 
the accused was of unsound mind at the 
time he committed the murder he knew 
perfectly well that ho was doing a wrong 
thing. It is submitted that this view 
seems to be incoriect and vague. 

In a case where similar circum- 
stancob as those in (41) and (42) above 
were proved to exist, but where the ac- 
cused confessed the crime to the village 
Magistrate and answered the questions 
put to him rationally, but before the 
committing Magistrate and the‘ Sessions 
Judge he denied that ho bad killed the 
child, it was held that he was not provdS 
to have been by reason of unsoundness 
of mind incapable of knowing the nature 

(42) Nija Pyan v. Emperor, 4 Bur. L* T. SB?— 

13 1.0 385=13 Cr. L. J. 49. • 

(43) Emperor v. Jlfi. Anandi, A. I. B« 1923 
All. 327=45 All 329. 

(44) Lachhman v. Emperor, A, I, R. 1984 All. 

413=46 All. 248=5 L. R, A. Or. CW=32 
A. L. J. 116. J 
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of his a# or that he was doing what 
was contrairy to law; and the conviction 
was upheld, (46). So also in (46). 
Drunkenness and Drug Habit 
Sections 85 and 86, I. P. 0., lay 
down the rule of law applicable 
to persons under the influence of 
intoxication, and are outside the scope 
of the present article; but there are some 
cases which fall within the purview of 
S. 84 as well and deserve to be con- 
sidered. It is a firmly established prin- 
ciple of law that voluntary drunkenness 
and drug taking is never an excuse for 
crime, and the fact that a man wa^ 
drunk at the time of committing an 
offence, makes no difference, per se, to 
the question of his criminal liability; 
but involuntary drunkenness, as a ground 
of exemption, is treated in just the same 
way as insanity, the accused being 
liable to show that he was so drunk 
that he did not know (l) the nature of 
the act, (2) that it was wrong, or (3) 
that it was contrary to law (17) 

If voluntary drunkenness causes a 
disease which produces incapacity to 
know the nature of the act committed 
or that it is wrong or contrary to law, 
then the case is covered by S. 84, 
I. P. C. (48), the reason being that a 
person who is of unsound mind should 
be judged by the ordinary rules in regard 
to insanity, no matter whether the in- 
sanity arose from disease of the brain or 
from persistent indulgence in intoxicat- 
ing drugs or liquor (49). 

Burden of Proof and Evidence 
The law provides that where a person 
is accused of an offence, the burden of 
proving the existence of circumstances 
bringing the case within any of the 
general exceptions, is upon him and the 
Court shall presume the absence of such 
oiroumstances (50). In the undormon. 

f46) Empress y. Venhatawmi, 12 Mad, 459, 

(46) R(m Sunder Das v. Emperor, 29 0, L. J. 

• Se9?=23 0. W,N. 021=50 I. C 991=20 

Cr* L, J. 398; see also Muhammad Hus^ 
sain V. Emperor, * 15 0, C, 321=18 1, 0. 
641=14 Or. Jl J, 81. 

(47) Warm AH v- Emperor, 7 N, Ii. R, 180=13 
• I. 0. 919w8 Or. L, J. 167; Vithoo v. 

Emperhr, 7 If, L. B. 186=18 1. C. 916=13 
Or. L. J. 164. u , \. 

(48) Emperor Bhelehet^ Cal; 493; 

see also Queen Empress v* JSaiha Bum, 14 
Boi]Qit<564. 

(49) Vmoo V. EiMperor, 7 N. L. B.' 186=18 
1. 0,918=13 Or, li, 1.164. 

(60) tadian Evidence Act, S. 105^.^d iUns- 
tratlons tkerenttder, as also Queen 


tioned AmeHoan case (51) it was laid 
down that the presumption of law that 
every one is sane merely authorises the 
jury to assume at the outset that the 
accused is criminally responsible for his 
acts, but the accused is entitled to be 
ad^uitted of the charge if, upon all the 
evidence, there is reasonable doubt whe- 
ther he was capable in law of commit- 
ting crime. 

In a very important recent Allaha^ 
bad case (52) it has been held that the 
rule of law that the accused must prove 
that he comes within the exception does 
not mean that he r^ust lead evidence; 
and where it is apparent from the evi- 
dence on the record whether produced 
by the prosecution or by the defence 
that the general exception would apply, 
the presumption is removed and it is 
open to the Court to considetj^- whet her 
the accused comes within ,,^'6 exception. 
In (53) Sadasiva Aiyar expressed the opi- 
nion that homicidal mania need have no 
motive to perpetrate the crime, and the 
chief evidence of the existence of in- 
sanity appears to be in the act itself. 
But see (9), (lO). (ll), (12) and (13), p, 15. 

The evidence relating to the mental 
condition of the accused must be given 
in open Court — a mere written certi- 
ficate of a Medical Officer that a prisoner 
is of unsound mind, is not sufficient evi- 
dence of the prisoner’#, insanity. The 
Medical Officer should be called as a 
witness, and personally and carefully 
examined (54); but be should give opi- 
nion as to the state of mind, not as to 
the responsibility of the prisoner, the 
latter should be left to the jury under 
the direction of the Judge (66). 

Empress v. Irapa, Ratanlara Unrep. Or, 
Oas. 818; Ohandu Lai v. Emperor, A.I.R, 
1924 All. 180=21 A.L.J. 776, Bam Sunder 
Das V. Emperor, 29 C.L.J. 209=28 0. W. 
N. .621=50 L 0. 991=20 Or. L. J. 383; 
Mantanjali v. Emperor, 65 I. 0. 477= 
21 Cr. L. J. 317; Muhammad Hussain v. 
Emperor, 16 0. C. 321=18 I. 0. 321=14 
Or. L. J. 81 ; Mt. Afiandi v, Crown, A.I.R. 
1928 All. 827=45 All. 329. See also Beg 
y, Stokes, 3 Carr. & K, 185; Beg y* Layton, 
4 Oox. 0, 0. 149. 

(51) Daois V. United States, published in 6 

M . L. T, 1896, on p. 95. 

(52) Mt. Anandi v. Emperor, A.I.R. 1928 All, 
827=45 All, 329. 

(|58) Znre,raiikinatha Pillai, (1912) M. W. 

N. 825=20 1. 0. 7^=14 Or. L. J. 485. 

(54) Queen v. Bam Euttan Doss, 9 Wr. 28 Or, 

(55) Beg, v. Richards, 1 A E. 67« 
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Where an aooused person is supposed 
to 'be insane, a medioal maUi who has 
been present in Court and heard the 
evidence, may be asked, as a matter of 
science, whether the facta stated by the 
witnesses, supposing them to be true, 
show a state of min incapable of distin-. 
guishing between right and wrong (66). 

Practice and Procedure 

A perusal of the Indian Case law (57) 
shows that although the Courts have 
always required a strict proof of the 
existence of insanity exempting an ac- 
cused person from punishment, yet they 
have also held that mental derangement 
falling short of unsoundness of mind 
contemplated by S. 84;, Penal Code, is 
an extenuating circumstance affecting 
the sentence. In such cases it has been 
the usual practice of the High Courts 
tcT send ^p the records to the Local 
Qoverment for necessary action under 
S. 401, Criminal P. C. ^ 

Youth by itself (58), mental weakness 
caused by disease (59) and insobriety 
caused by excessive drinking (60), have 
also been held to be extenuating circum- 
stances requiring consideration; but a 
deaf and mute person wUl not be ex- 
cused simply because of his inability to 
hear and speak, if his mind is sound, 
for want of speech and hearing do not 
imply want of capacity either in the 
understanding or memory, but only a 

56) Reff. V. McNaghten^ 10 Cl. a & F, 

57) Lachman v. Emperor^ A. I. R. 1924 All, 
413=46 All. 243=5 L. R. A. Cr. 67=81 

I. C. 171=22 A. L. J. IIG; Nga Khan Hla 
V. Emperor, (1914) U, B, R. II 28=16 Cr. 
L, J. 92=26 I, C. 1007. King-Emperor v. 
Tincouri, Dhopi, 27 C, W. N. 290; Queen 
Empress v. Venkatasami, 12 Mad, 459; 
Chhajju Mai v. King-Emperor , 94 P.L.R. 
1909=4 I. C. 985=6 M. L, T. 101; Queen 
Empress v. Lakshman Dagdu, 10 Bom. 
612; Queen Empress v, Kader Masyer, 
23 Cal. G04; Queen Empress v. Nepal, 
Ratanlal’s Unrep. Cr. Gas. 229. 

(58) Nga Khan Hla v. Emperor, U, B, R. 
(1914) II 23=26 I, 0. 1007=16 Cr, L, 

J. 92. 

(59) Queen Empress v. Nepal, RatanlaPs 
Unrep. Gr. Cas. 229. 

(60) Jaimal Singh v. The Crown, A. I. R. 

1923 Lah. 294. • 


difficulty in the means of communicat- 
ing knowledge (61). In this case the 
view of the Punjab Chief Court (62) 
that a deaf and mute person who is 
unable to understand the proceedings in 
Court should be dealt with as a lunatic, 
was dissented from. 

The procedure to be followed in cases 
where there is reason to believe that 
the accused, when he is produced or 
brought before the Court for trial, is of 
unsound mind and incapable of making 
his defence, has been prescribed by 
Chap. ^4, Criminal P. 0., Ss. 464-75^ 
A person acquitted of the offence alleged 
to*have been committed by him, on the 
ground of insanity is to be detained in 
safe custody and his case is required to 
be reported to the Local Government 
for action (63), Such a. person, if de- 
dared fit may bo released by the Local 
Government (64) or delivered to the 
care of a relation or friend on good and 
sufficient security (65). 

When an issue is raised as to the 
soundness of mind of an accused person, 
the Court is bound to enquire it before 
it begins to record evidence, whether 
the accused is or is not incapacitated by 
unsoundness of mind from making his 
defence. If it fails to do so, the sub- 
sequent enquiry about soundness or un- 
soundness of mind does not cure the 
defect. The question, whether an ac- 
cused person is entitled to an acquittal, 
under the general exception of insanity 
as defined by S. 84, can only arise when 
the procedure laid down by Ss. 464-65, 
Criminal P. C., was fully followed (66), 

'(6i)“Vrya’6’an“M^iw,U.B.R. i757^Bur 
L. T. 150=11 I. C. 250=12 Cr. L* J. 886* 

(62) Atu Ram v. Emperor, 34 P, R, 1885 Cr. 
Emperor v, Oahna, 87 P. R. 1839 Cr.; 
S30 also 22 W. R. 35 Cr. 

(63) SB. 470-71, Cr. P. C, 

(64) S. 474, Cr. P. C. 

65) S. 476, Cr. P. C. 

66) Jhahha v. Emperor, 18 A. L. J, 6; Pala 
Singh v. The Crown, 54 P, R. 1905 Cr. 
Queen Empress v. Kasima, RaUnlal’s 
Unrep. Gr. Gas. 882; Queen Empress V, 
Nepal, RataalaPs Unrep, Gr. Gas. 229; 
Queen Empress v. Noorkhan Ohowdry, 

1 W. R. 11 Cr,; Queen Empress v, Kalai 
Sheikh, 3 W. R, 57 Cr. 


Object of Crots-examination 

“ The objeob of oioss-examiaabion,” expo^ng' falsehood and all that, bub 
says. Johuson,.X, 0^ “ from a litigic^s from, the purely libiuious, ptofessicmal 
stand point, not |tom the high moral Stand point, may be stated as follows: 
ground of getting at the real truth and I'iret, |i.iB to get something, no matjUr 
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how small, to help your own case. If 
you fea^ further examination is dange- 
rous and absolutely fruitless, far bet- 
ter leave it alone, far better to stop the 
witness if you feel that what you are 
getting is not, as a fact aiding or assist- 
ii>g your client in the litigatioUi Another 
object is when you cannot get that 
which helps your client, try to get 
something to weaken “ your opponent/* 
but that is got by a different process en- 
tirely; and the third is to endeavour, if 
you can, to separate the truth from the 
falsehood, more particularly if the truth 
told by your opposing witnesses would 
be of assistance to your case; for ho 
cross-examiner is a common prosecutor 
to discover wrong doing. Now, how 
should we host attain this object; in 
what' way are we going to further the 
interests of cross-examination ? In order 
to give an answer to that it will be ne- 
cessary to consider, that evidence is not 
facts, but is the impression of facts, and 
the result of certain facts or certain 
things which have happened. Now, the 
object of cross-examination is to reform 
these impressions, to minimise them, to 
explain them, to question them if you 
will, to doubt them if you will. But 
the facts themselves are something 
quite apart from the evidence. There 
are no facts in evidence at all, because 
evidence is merely and mainly a record 
of facto expressed through the witness- 
box. In law and in the trial of a case, 
facts are the result of evidence and are 
found independently of witnesses or any- 
body else; that is, the Judge or the jury 
has the mental impressions given by the 
witness of what he saw or beard and 
given to the best of bis ability. The 
tribunal then finds the facts upon these 
impressions conveyed through the wit- 
ness-box. Now, it is important that these 
impressions should be watched closely 
in the trial of every case, and the im- 
pression of every witness in regard to 
the way in which he records and ex- 
presses his facts. These impressions, in 
the aggregate, enable, as 1 said, the tri- 
bunal to get at the facto and it is the 
duty of the cross-examiner, it is, indeed 
largely the; only 'object of the orosfii»-exa- 
miner, to ascertain just what the condi- 
tion was, and how it was afifected the 
surrounding eirouiastances, • 


I can give you an example. A great 
many years ago when 1 was much 
younger at the Bar than I am to* 
day and it illustrates my point, per- 
haps better than anything I can say^ 
there was a case tried before the lat6> 
Mao Dougal, J. Thp man was charged 
with burglary. Now here were the^ 
facts presented by the witnesses: A, 
man was seen coming from the back 
door of a place in Toronto late at night* 
within the burgalarising hours; his iden- 
tification, there was not much question 
about that; his manner and conduct 
were such as to cause comment by the 
officers who took him in charge; he waa 
evidently in great haste to escape from 
the house; he was arrested, .unable 
to give any satisfactory account of him- 
self at the moment, and some tool or 
other was found in his coat pocket and* 
the man was arrested, charged Viiih 
burglary, the case of the Crown appa- 
rently absolutely complete. Now that 
man might have been convicted and* 
might have served his term; a perfectly 
plain case, but it developed on the cross- 
examination of certain witnesses for the 
Crown, and upon the evidence Iwhich 
was given for the defence that this was 
what happened: that this man was a. 
friend of the servant of the house, that 
he had been in spending the evening,, 
and by some accident or another he had^ 
left the door open, that he was a man^ 
of very excitable temperament and tbak 
he had, just before leaving, Ja row with 
this servant; he was running to catch a 
car because it was late at night, and ha 
had to catch one before a certain timOr 
that he was a machanic, and he had a 
certain implement, a wrench or some- 
thing of that kind in his pocket at the 
time of his arrest. 

In the witness-box the witnesses 
swear to damaging evidence and the 
outward facts seemed to be perfectly 
honest,, but they were at the wrong 
angle; the witnesses had received these 
impressions through a wrong perspec- 
tive, and, the result of it was, as 1 
understand*^ the case, that if it had not 
been for the righting of the evidence in 
that way or in some other way the man< 
would have been convicted.*' 

^ Adoocacy series^. 
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BaoiIlby, J. 

K. 0. V. Beddy 

▼. 

JBwptfror. 

Oritninal Appeal No. 1306 of 1929. 
Decided on 14th Novembor 1929, from 
order of Diet. Magistrate Bangoon, in 
^Criminal Begalar Trial No. 69 of 1929. 

(a} Crittinal P. C., S*, 195 and 476— Earn* 
mitiation on oath of Income-tax Officer 
making complaint regarding false return is 
unnecessary. 

Whetk an lnooiue-t«x ofiioer makes a com* 
plaint nnder d. 476, in respect of a false return 
his examination on oath as an ordinary com- 
plainant is onnecessary and is a mere super- 
Anity. [P 662 0 2J 

(b) Criminal P. C,. Ss. 476 and 476 (b)- 
Recording of. finding under S. 476 is dis- 
cretionary — - Mere fact that complaint is 
made gives ri jht of appeal under S. 476' (b). 

*lt is disci^tionary with the Inoome-tax ofi^- 
oer making a' complaint in respect of false 
return to record a finding that he is of opin- 
ion that an offence referred to in 8. 195 is 
committed. Under B. 47G (b), the mere fact 
that a complaint has been filed opens the way 
to an appeal. An appeal can be filed as soon as 
the complaint is made and the appeal would be 
not against the finding but against the filing 
of the complaint. [P 663 0 1] 

(c) Criminal P. C., S. 537— CbargO vague — 
But accused and bis counsel knowing real 
nature of charge and no failure of justice— 
Vagueness of charge it cured by S. 537— 
Ciiminal Trial. 

When the charge is on the face of it mean- 
ingless and nnunderstandable. but where the 
aoensed aud his counsel know the nature of the 
ofience the accused is charged with, and no 
failure of justice has resulted the vagueuoss or 
incomprehensibility of the charge is cured by 
8. 587, [P 665 0 2, P 666 0 Ij 

Delanville and Gregory — for Appellant. 

Oaunt (Offg. Oovt Advocate) ^tov the 
Crown. 

Judgmeiit.— The appellant, K. 0. V. 
Beddy, has been convicted under two 
charg|ea under S. 193 I. P. G,, and S. 
177, I.P.C. On the first charge, he was 
sentenced to three months’ rigorous 
imprMtim^nt and a fine of Bs. 16,000, 
and on the second charge ho was sen* 
ienced 4o three monthg* rigorous impri-* 
sonme^ and a fine of Bs. 1^0, or in 
defanlt'^two months’ rigorous imprison- 
meht* the sentences of imprisonment to 
ran ecmenrrently, Against this convic- 
tion bo now apimls. The facts that 
ga?e rise to .the proifw^ion are as fol, 
loWiS i i 0. Y» tb.e senior 

member ol a wbioh for se- 
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veral years has held a contract for the 
supply of . labour both to the PAt Trust 
for wharf coolies and also to the British 
India Bteam Navigation Oompany for 
the supply of coolies for working on 
their ships. For many years the In^^ 
como-tax Department paid no attention 
to the accounts kept by the firm, but 
assessed them to income-tax arbitrarily,, 
guessing the profits as being 10 per cent , 
of the total payments from these two 
bodies. For the year 1927-28, bow^ 
ever, they appear to have wished to 
proceed on a more exact basis and they 
called upon the firm to furnish a retiirn 
of income for the past twelve months in 
the usual form. A return was furnisbed 
in two ' portions because the constitu- 
tion of the partnership had changed in 
the course of the year. The two returns 
together showed a loss for the year of 
between Rs. 25.000 and Bs. 26,000^ 
The Income-tax Department were not 
satisfied with this return and called 
for the prodncticii of books. Some 
books were sent to the office and then 
in consequence of what came out 
in what have been referred to in this 
case as the ' Port Trust defamation 
oases, an enquiry was instituted by 
the Criminal Investigation Department 
with the result that many further books 
were seized. These books are *now be- 
fore the Court and no dispute has been 
made to the allegation that they aro 
books kept up by the firm. In the end,, 
the Income-tax Department decided 
that the business so far from being run 
at a loss, had been run at a very large 
profit and an arbitrary assessment was 
made by the Income-tax Department 
upon which the firm has been assessed 
to income-tax. In addition to this, the 
present appellant together with his . 
other partners was prosecuted. At first 
there were four persons accused but in 
the course of the t rial, proceedings 
against three of them were dropped or: 
transferred to other oases and ^argefc^ 
were framed against the present ap< 
pellant alone. ; 

Id this appeal, questions of law hsve 
been raised and also qnestionsioi Tadt. 

I will first deal with the ^ 

The first objection on legal grounds oan 
be easily dealt with; The apj^Ufnt has 
been sentenced to thrqp months’ rtgot%^v^ 
ons imprisonment and a fine of Jto. i 

or in defajslt two months" rigorous 
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risottcaetit under S. 177, 1, P. 0. S, 177/ 
I. P. C,, consists of two paragraphs and 
!it is obvious that he has been convicted 
under para. Under this para* 
graph only simple imprisonment may be 
ipaposed and the maximum sentence is 
six months. Consequently, the sen- 
tence of three month's rigorous impri- 
sonment could at worst be only three 
months* simple imprisonment and the 
maximum substantive term of imprison- 
ment under the paragraph being six 
months the maximum sentence o<f imp- 
risonment in default of payment of line 
is six weeks. The Crown did not con- 
test this portion of the appeal. 

The next ground of appeal is that the 
procedure of the Income-tax Oilicer in 
filing the complaint was irregular and 
this irregularity completely vitiates the 
proceedings. Under S. 195, Criminal 
P. G., these offences could only be dealt 
with off the oomplainb of the public ser- 
vant concerned and S. 476, Criminal 
P. C., prescribes bow that complaint is 
to be initiated. It is not contested that 
the Income-tax Officer in an enquiry of 
this nature is acting as a revenue Court, 
.and S. 476, omitting the unnecessary 
words, runs as follows : 

“When any Rsvenuo Court is of opinion that 
tit ie exp 3 di 8 at in the into rests of just loo that 
an enquiry should be made into auy otlonoe 
referred to in S. 195, sub-S. (1), OJ. (b) qr (c) 
•which appears to have bsoti committed in or 
in relation to a proceeding in that Court, such 
•Coutt may, after such preliminary enquiry, if 
any, as it thinks necessary, recori a finding 
'to that efiect and m^ke a complaint thereof in 
writing signed by the presiding officer of the 
•'Court and shall forward the same to a Ma- 
gistrate, etc.*' 

In the present case, the Income-tax 
’•Officer concerned was Mr. F. G. Fischer. 
When he had satisfied himself that an 
offence or offences had been committed, 
ha first of all, as was required by the 
Income-tax Act, communicated with the 
Assistant Oommissionec of Income-tax 
and received directions from him that 
the firm should be proceeded against 
under S. 5% Income-tax Act, that. being 
the section which Has to be called into 
play wheu-anybody files a lalse return 
Idt incoma-t^ purposes. Having got 
tide directihh, he. filed a complaint 
dilipt tothe District IXagistrate, Jteu- 
j^n, appeal^ b^ore him and was exa- 
mined on oath au^an ordinary 4ompliidh-< 
ant. This exaimnatien on oath was 
junnecessary,- beeause; when a phhUt; 


servant files a complaint undis*^ this sec- 
tion, it is not necessary that he should 
t>e 'examined on oath like an ordinary 
complainant, but this examination on 
oath being a mere superfluity it is im- 
possible to hold that the appellant was 
iuc any way injuriously affected by it. 
and, therefore, this examination on path 
may be disregarded. Complaint, . how- 
ever, is made that there is no • finding 
recorded by the Income-tax Officer that 
it is expedient in the interests of justice 
that an enquiry should be made and.that 
there was no preliminary enquiry^ and 
that by the absence of these two things 
the a])pellant has bCan injuriously affec- 
ted. As regards the preliminary en- 
quiry, it is obvious from the wording of 
S, 476 that no preliminary enquiry is 
necessary for the section itself refers 
to “such preliminary enquiry, if any, as 
it thinks necessary." 

That other omission requires more 
consideration. It is argued that as there 
is no finding recorded that further en- 
quiry is expedient in the interests of 
justice, the appellant was deprived of 
his right of appeal which he would get 
from S. 476-J^, Criminal P, C. It.| ig 
said that unless and until a finding has 
been recorded, he could not possibly filO' 
an appeal because there was nothing to 
appeal against. A close scrutiny of S. 
476-B, however, does nob appear to show 
that it is necessary for a finding to . be 
recorded in writing in order that an ap- 
peal may bo filed. S. 476-B, omitting 
the unnecessary words, states : 

*'Aay person on whose application any reve- 
nue Court has refused to make a oonqplalnt 
under 3. 476 oc against whom such a coni' 
plaint has been made, may appeal to' a Oonrt 
to which such former Court is subordiaata, 
and the superior Court may thereupon direct 
the withdrawal of the complaint.'* 

This does not say that an appeal has 
to be filed against the finding. The 
mere fact that a complaint has ba^n 
made ppens the way to an appeal undet 
this section, and on the wording of 
S. 476-B it seems that the appeal ooold 
be filed as^soon as the acensed became' 
aware of the fact that a complaint had 
been filed. Another point whieb^has to 
be noticed is this, that S. 476, Otiminal 
F. Oi, does not state that if the' 
finds that further enquiry is ^xphdi6nt| 
it|ehall redord a findipg jbb^t farther en- 
quiry is necessary in the' iq^res,t3 of 
juMflee. The word used is - Id 
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Bo^ni’s Odriminal Prooedttre 0^a« an 
axtiract is given from the proceedings ^ 
the Beleet Committee which revised, this’’ 
section, and they draw attention to the 
fact that they have substituted the 
Word “niay*'. for “shall ; and when a 
“shair is. altered^ into a “may/', the 
deduction which is* usually made from 
(this change is that whatever it was said 
shaU be done before was compulsory, 
whereas' the alteration of “shall" to 
“may*’ makes the action discretionary. 
Ifyhowever, there were any doubt in 
the Djatter one has to see whether by 
any chance the accused has been in- 
jfuriously affected by the irregularity in 
the procedure. . In this case, what is 
eooiplained of is that the appellant 
owing to there being no finding recorded 
|lost his right of appeal. As 1 have said, 
•in my opinion he did not lose the i4ght 
df appeal^ He could have filed an appeal 
as soon as the complaint had been filed 
aud-'his appeal would have been not 
against the finding but against the filing 
^of the :complaint. The Court to \vhich 
be 'would have to appeal would be the 
Court to which appeals ordinarily lie 
from the revenue Court which filed the 
complaint., The Income-tax Officer when 
examining the return made for the pur^ 
pose. of income-tax was subordinate, in 
that appeals from his decisions would 
lie to the Assistant Commissioner of 
Incpme-tax. The Assistant Commis- 
sioner pf Income-tax as it happened was 
the same officer who directed the In- 
eome-tax Officer to file the complaint, 
so .that the appellant, had ho lost a right 
of appeal, lost the right of appealing to 
the officer who was really directing his 
prosecution. It is somewhat strange that 
this should be the result of reading 
together the various Aots which apper- 
tain to this case, but that is the result. 
His appeal would lie to the same officer 
unde*r whose orders the Income-tax 
tax Officer was acting when he filed the 
complaint. This right of appeal certainly 
appearis to be of practically no value. 

Only one case has been quqted to me 
.on that point on behalf of the appellant 
Xalisadhan Addya v.^ Nani Lai Hazra 
.(l), but this does not appear to me to 
^ directly to the point, and I do not 
think . it necessary to deal with the 
various, rulings put forward on behi^f 
of the Ufown, as the point appears t^ 
U) X. B, 1935 Qal. 72l«59 Oal. 178, ~ 


me to be sufficiently clear in this parti- 
.cnlar instance. I am unable to agree 
that the appellant has been in any way 
injuriously affected by iihe failure to 
record a finding to the effect that it 
was expedient in the interests of justice 
that further enquiry should be made 
and I must hold this law point against 
the appellant. 

The next point is with regard to the 
charge. This case, as I have said, started 
with four accused persons, all the four 
partners of the firm. It was begun 
before* Mr. Collis, then District Magis- 
trate, Bangoon. He recorded a certain 
amount of evidence and then he v^as 
succeeded in his office by Mr. Martin, 
who recorded the rest of the exami- 
nation-in-ohief and examined the ac- 
cused. Then he framed charges against 
the present appellant on 19th August 
1929. The case came up for hearing 
again on 22nd August but on that date 
Mr. Martin was already under orders to 
make over charge of his post and he 
took no further action. The case was 
called the next day when ‘it was dealt 
with by Mr. Collis, who had again be- 
come District* Magistrate, Bangoon.. He 
notes that a de novo trial was not 
claimed. He then proceeded with the 
further cross-examination of the prose- 
cution witnesses. He further examined 
the accused, beard the defence witnes- 
ses, and, after hearing counsel on both 
sides, passed orders. The actual wording 
of the charge framed is as follows : 

(I only quote the first head of the 
charge because the appellant has been 
acquitted on the second head and there 
is no complaint of any ambiguity about 
the third head.) 

•^That you. K. C. V. Reddy, in August 1928, 
fabricated false evidence for the purpose of 
being used in a judicial proceeding, to wit, 
income-tax return of K. C. Y, Reddy & Co. for 
the year 1927-1928. 

The wording of this charge is most 
unfortunate, because w^hen closely exa- 
mined, it does not seem to mean any- 
thing at all. The charge literally is onej 
of fabricating false evidence to be 
used in a judicial proceeding, to wit, in 
the income-tax return. An inedme-tex 
return is not a judicial proceeding and 
therefore on the face of it the charge is 
more or less meaningless. If the idea 
was that the false evidence refeired jto 
was the income-tax return itself, then 
the, first head of the charge oyefla;^ #9^ 
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third head of the charge, because the 
third hietd deals with the making of a 
false return for the purpose of income- 
tax and again there would be no point 
in the first head of the charge. One 
would naturally have expected counsel 
for the accused when this charge was 
framed to have objected and said at once 
that his client was being charged with 
something entirely meaningless. No ob- 
jection was raised at this time. It may 
have been that the charge had not been 
carefully studied at the moment it was 
framed. This, as 1 have said, was on 
19th August. By the time 22Qd August 
came when appellant’s counsel should 
have been ready to cross-examine the 
prosecution witnesses, he certainly 
should have studied the charge to see 
exactly the points which be had to bring 
out in cross-examination. Apparently 
he did not do so. Had he done so, it was 
his duty to object on the next day when 
a new Magistrate took up the case again. 
If the objection had been made and dis- 
allowed, he could at once have claimed 
a de novo trial, and a de novo trial 
would have rendered necessary the 
framing of a new charge, and the new 
Magistrate most probably would have 
preferred to frame a charge in his own 
words which would have been more 
comprehensible. Again no objection of 
this kind was raised, but the appellant's 
counsel cross-examined Mr. Fischer with 
a view to elucidating exactly what the 
charge was based upon and he got this 
information from Mr. Fischer. The case 
went on further and it was not until ap- 
pellant's counsel was actually addressing 
the Court at the close of the case that 
he professed his inability to understand 
the charge and urged that bis client did 
not know what charge he was meeting. 

I am told by the Bar that when at this 
late stage he raised the objection he 
was told that he must be held to know 
perfectly well what the whole case was 
arbout and that S. 537, Criminal P. C., 
would cure any defect in the charge. 
S. 537 provides thet “no finding, sen- 
tence or order * . . shall be reserved on 
appeal” on acdount ot : 

•'any error, otniserou ot kreguUtity in the , . . 
obarge * r.' unless • sueb error, omission or 
ir^Ulgrity has in foot woesloned a failure of 

: Jt is per lectin %leat and must hate 
/been known to all the parties wncerned 
rtn the^ trial of thifeaso that the appel- 


knt was being chaeged with making a 
false income-tax rettm^pd with fabri- 
cating false evidence for the purpose ot 
being used in a judicial proceeding* 
namely, the enquiry by the Income-tax 
Officer into this income-tax return. As 
I. have said, the documents before the 
Court were the income-tax return itself 
and the books kept by the firm. The 
business of this firm was a large one. 
The total receipts from the Port Com- 
missioners and British India Steam 
Navigation Company were in the neigh- 
bourhood of six lakhs of rupeag per 
annum and naturally a business of this 
kind requires a considerable amount of 
account keeping. The income-tax return 
was based presumably ,on the ordinary 
ledgers and cash books. These ledgers 
and cash books have not been mentioned 
before me, but what have been dealt with 
at considerable length are the boeSs 
from which the ledgers and cash books 
were compiled. (The judgment then dealt 
with Exs F. and O. marked as ** wharf 
coolies payments books , Exs, J.,f,t^)ie.v 
Daily Labour Register Bx. S, series, 
small blank note books oontainingnames 
of ships, maistris’ names, hours of work 
etc and Ex. T. the books with counter- 
oils and proceeded.)” 

The allegation made on behalf of the 
Crown is that the firm was engaged in 
swelling their expenses for income-tax 
purposes in order to show a reduced 
profit or as it happens in this parti- 
cular case, an absolute loss instead of 
profit. They say that the procedure 
was that the books showed payments to 
maistries for work which they never 
performed and tho maistries them- 
selves were dummies. One witness 
Velegala Veera Reddy (P. W. 14) gives a 
whole series of names which he says 
were dummies, many of them are not 
maistries at all. The allegation is that 
when the Daily Labour Register had 
been entered up with the names ot 
maistries actually employed ; some 
of these dummies were added to the 
names oL the maistries who actually 
worked aud corresponding charges ware 
placed in the book. The Coolies Pay* 
tnents book was written up frdtn the 
Daily Labour Register and consequently 
these dummy names would appear agaiii 
in the OooUes Payments book* The 
fhme entered against the dummy names 
ivbuld be added into the total expensee 



^930 K. 0. V. Reddy v. BicpsIIOH (B^guloy, J.) 665 


atid from khere would find their way 
iuiio the main books of aooount of the 
:5rm. To account for these dummy 
names in the Daily Labour Register, 
false books of the Bx. S series were 
made up, and to correspond with them 
a false series of the Ex. T books were 
also madOi In all 40 Ex 8 books have 
been produced, of which 39 are said to 
be false, S-to 8-39, and one only Ex S 
40 genuine, Exs- S 39 S 40 overlap as 
regards dates and shovv some striking 
divergencies, there being more names 
of Dsaistries mployed in S. 39 than 
there are in Ex 8-40, and Ex. S-40 is 
said toi'be the true book. In the genu- 
ine Ex. T book, all of them have the 
counterfoils written through a carbon 
sheet, while on the other hand the 
false Ex, T books are all written direct- 
ly in pencil and have no serial numbers; 
whereas «all the carbon Ex. T books 
have serial numbers, It is said by one 
of the witnesses that this was done to 
save time in writing up the false Ex. T 
books, ' and the absence of any serial 
nnmber is also striking. It would be 
of importance for the genuine Ex. T 
books to have serial numbers entered 
because then at the for4iaigbtly settle- 
ment when any maistry came for pay- 
ment with his bundle of foils they 
could be quickly checked against the 
corresponding counterfoils remaining in 
the books, which would no doubt be 
preserved in the olfice for purposes of 
checking. 

It will thus be seen that supposing 
the Daily Labour Register had been 
doctored in this manner and corres- 
ponding series of Ex S books and Ex. T 
counterfoil books had been prepared to 
support it. the next step would be 
to transfer the dummy names to the 
wharf coolies payment book. This 
would be all right so far as genuine 
maistries were concerned. They ^would 
get their money and duly sign or pub 
their thumb marks on the correspond- 
ing receipt stamp. Bub tor the dupauiy 
maistries, there would be *no one to 
^ign a receipt. The allegation is that 
various odd men were picked up to come 
and put their thumb marks iniaoknow- 
ledgment of receipt of the money. 

Having set out the facts in this 
manner all of which Wfere before the 
<3j^Vt and had beeii clear at latest 
%y the time the witnesses 


had been'^'ol^ss-examined, it isiper feebly 
certain that the appellant or at any 
rate bis counsel must have known exact- 
ly what offence be was being charged 
with. In fact, when Mr. Fischer was 
recalled for oross-examination after the 
framing of the charge for the last time, 
the question was put to him to which 
he gave the following answer ; 

** Aaofchdr book 1 would rely ou ie the 
thumb impreasion bookn (Fjxs. F, G and'J.I 
They are importaub. The ease U based ou 
these and the Ex. S series. I do Hot know 

who pi.>t tho thumb impressiouB ” 

With that answer given to him on 
4th September the appellant's counsel 
must have known that his client was 
being charged with producing a false 
income-tax return and fabricating false 
evidence to support that return which 
would have to be used ak the judicial 
proceeding, namely, the enquiry by the* 
Income-tax Officer into the inoome-taxi 
return of K. 0. V. Reddy & Go. 1 am 
unable to accept the contention that the! 
defence were wandering in a fog all the| 
way through the case. ~ Even when 
arguing this appeal, learned counsel 
suggested that his client even then did 
not know what the charge meant, and 
it was not until he was replying to the 
reply of the Assistant Government 
Advocate that ho then put forward the 
theory that the word ** in " occurring 
in the phrase " to wit. in the income- 
tax return " was a typo error due to 
the Magisteate beginning to write the 
word “ income-tax ” before the word 
the,". It seems to me quite possible 
that Mr. Martin when framing this 
charge had not got a thorough grip of 
the case, and it was contended that if 
this Magistrate thought one thing and 
the accused thought' another he was 
liable to suffer an injustioe. But this 
really in my opinion is not to the point. 
The actual trial of the present appellant 
must bo held to have begun with the 
framing of the charge. Dp to tha^t 
pcint there were four accused in the 
dock and the investigation was to a cer-' 
tain extent preliminary. It was .after 
the framing of tho charge that the iQpaV 
trial began with a further croS3-e,$amiHa- 
tion of the prosecution witnesses, tod 
whatever may have been in Mr, Martin's 
brain at the time he framed the ^atge^ 
what really matters h what Mr. OeUilB! 
thought the charge meant when he 
with it. II he was thinldtig ^ ^ 



eee K. C. V. Rbddy v. emperor (Baguley, IIWO 


cllarge.ou the same lines as the aooused 
lvvai9 aBd has coiivioted*him of an offence 
on vrkich be was actually engaged in 
[defanding himself, there can be no plea 
>of a failure of justice, and S. 637, Ori- 
Iminal P. C., will cure the vagueness or 
iDCompreheDsibility of the charge. As 
'soon as Mr. Fischer had been recalled 
for further cross-examination and had 
told the appellant’s counsel exactly the 
books on which a charge was baaed, the 
appellant had no further grounds for 
pleading that he did not know what 
charge he was called upon to meet. It 
would, I must say, have been muoji 
better if Mr. Oollis, when his attention 
was drawn to the w^ording of the charge 
in the appellant’s counsers final speech, 
had re-drafted that charge to make it 
apply exactly to the facts of the case. 
He could have done so then as the trial 
was not complete and it would have 
been better to have done that than to 
have adopted the slightly strained in- 
terpretation that he has placed upon it 
in his judgment, in which he regards 
the income-tax return itself as being a 
summary of the fabricated accounts and 
therefore fabricated. 

: It would have been much better 
to have cleared the air by pointing 
out that the income- taxreturn was 
not evidence but was simply the 
basis on which the judicial proceed- 
ing was founded and that the evidence 
which the accused was charged with 
having fabricated was the actual books 
produced to support that income-tax 
return at the judicial proceeding held 
by the Income-tax Officer. As I have 
said, the appellant’s counsel was very 
late in raising the objection w^hich 
should have been raised directly the 
oharge was framed by Mr. Martin or 
which should have been raised when 
Mr. Gollis took charge of the case again, 
and if that objection had been unsuc- 
cessful, he still had the remedy of a de 
novo trial. Instead of that, he prefer^ 
red to hold bis peace and then try and 
score a technical success at the last 
moment. It i| true that counsel for 
an accused. has\no duty except to his 
client^ but even a prosecution is enti- 
tled to fair play and to produce this 
point et the very ,laet moment in tlto 
hope that ft *tiiig^t be overruled and 
thereby l^he aeeue^ might get a teohni* 
aal victory in his appeal is not in my 


opinion treating the prosecution fairly 
(After discussing evidence,, his Iiord- 
ship proceeded). The appellant puts 
up no active defence. Bis one plea is- 
that he knew nothing of what was go- 
ing on; that throughout practically the 
whole of 1927-28 the business was in 
the hands of his partners; that in ther’ 
middle of 1928 he w^as busy with his- 
litigations, which apparently consisted 
of the Fort Trust Defamation cases and 
the Port Trust Bribery enquiry; and 
that he signed some papers blank^ 
and knew nothing about the .rest.- 
In fact he says he was a mere 
nominal figure-head and a dummy» 
He blames impartially his partners and 
his clerks. He does not profess to name 
anybody in particular. He just says it 
must have been one or the other. 11^ 
will be noted, however, that the first 
question put to him in his examination 
was: 

‘It ia said that you are the principal partner 
of K. C. V. Reddy & Co., Labour Contraotors** 
and hia answer was “Yes, I am the first 
partner,** 

It is in evidence that be is the man 
who has worked up the business to its 
present position. Tie was originally the 
chief member of the partnership. Tha 
contracts were obtained by him* Hi» 
name is the only one to appear in the 
firm name, and although there is an 
arrangement of dividing up the profits 
of the partnership in certain fractions,, 
he, as the leader of the partnership gets 
a special payment of Bs. 250 a month*. 
It is true that although the deed of part- 
nership says be gets this as Managing 
Partner the payment was continued to 
him even when he was away in India- 
and it appears to have been to a oertain 
extent in the nature of a payment for 
the goodwill of the use of his name. A 
man does not get Bs. 260 a month for 
the use of his name unless he is either a 
really leading man in his particular lino 
of business or else be has a title or Soma 
dignity which the remaining partner^ 
of the firm think will bring lustre and 
profit to the firm. The appellant doea 
not come under the second category,, 
therefore he must come under the first*. 
Except when be was in India he waa 
never anything in the nature of a sleep- 
iug partner like one of the man; origin 
aeoused with him, who was proved 
to ha illiterate and fully ooeupiad mihh 
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4 business of his own at a mill on the 
other side of the river. The appellant 
was unioubtedly a working partner. As 
regards his allegation that the clerks 
wrote these things down, with his im- 
plication that they most thereby have 
swindled him and^ his other partners, 
1 need only mention that the total which 
appears in these dummy names is vary 
considerable indeed. In fact it is worked 
out at something like 30 per cent, of the 
^ross receipts of the business. A busi- 
nessman who has worked himself up 
in thje business on a large scale may 
perhaps, when his head is full of big 
schemes lose bis grip on the details and 
thereby allow his clerks to swindle him 
with regard to a few petty sums, but no 
man who has carried on business and 
made a big success of it; has ever dona 
so whila allowing his clerks to swindle 
h"im*out of 30 per cant, of his gross re- 
•ceipts, the suggestion that his fellow 
partners were swindling him seems 
•quite unacceptable. The present work- 
ing partner appears to be Dana Eeddy 
and it he were the man who wasBn- 
gagad in feathering his own nest out 
of the firm’s money it would seem 
exceedingly unnecessary for him to do 
what he appears from the evidence to 
have done, and that is to double, cross 
■his partners and try and get this con- 
tract for himself. There is evidence 
-that Dhana Reddy went behind his part- 
ners and tried to get the contract for 
himself. Why should he do so, if he 
were absorbing all the profits of the 
business and a bit more? 

If the books ate true aucl the labour 
contracting business resulted in a loss 
of Bs. 25,000 or so in a year, it would be 
a cause of wonderment, as to why there 
has been such competition to get the 
contract and why the present appellant 
the moment his contract with the Fort 
Commissioners had come to an end did 
not close down. As it is, ho says that 
the contract has been extended six 
months at a time and surely he would 
not have taken an extension of a losing 
business merely to oblige the Port Com- 
missioners. 

Another argument which was put 
forward for the appellant is that he 
really bad no further interest in this 
business, because he Wjss so heavily iji- 
debted to the other partners that all his 
share of the proAls would be taken by 


them to pay his debts. Undoubtedly 
the man is in debts. There is 6ne letter 
on the record showing that he signed 
promissory notes to the* eatent of more 
than a quarter of a lakh in July 1928 
and until those had been paid off there 
is little doubt that he did not stand to 
got any cash profit out of the firm. Still 
he was interested in getting these debts 
paid oS and there can be no doubt what.- 
soever that he was interested to show 
that as much profit as possible was being 
made gut of the business in order that 
he should get his liabilities discharged 
as quickly as possible. 

*With regard to the actual signing of. 
the income-tax return he says ho signed 
it without looking at it. Had this been 
the case, he cannot be said to have 
signed it, believing it on any substan- 
tial ground to be true, and a man who 
signs a document which is falsa and 
which he does not believe to be true is. 
as liable as though he had made a deli- 
berately false statement. This when 
he is bound by law to say the truth. 

Another point raised was* that the ap- 
pellant could not be found guilty of 
fabrication of false evidence, because 
there is no proof, in fact no serious sug- 
gestion, that he actually wrote up any 
of the books or registers that are the 
subject matter of the trial. That he 
did not do so is quite clear but this is 
one of the cases to which the maxim 
“Qwi facit per aliemim faoit per se * ap- 
plies. So far as the Gooly Payments 
Book and the Daily Labour Begister are 
concerned it is more a matter of making 
the books false, than of making false 
book. There is little or no evidence as 
to whose hand wrote the books, and 
there ware ma^iy people who put their 
thumb marks to the oooly payments, 
book, and many of these latter put their 
marks bonafide in acknowledgment of 
actual sums of money actually paid to 
them, and yet they were engaged im 
helping to make a false book. These 
books were made false owing to a sys* 
tern which was applied to them, 1 
doubt that it was the brain of the a|>» 
pellanb that devised that syitemu 
would never have been. applli^^ witb^ 
out bis direct approval and oidai^» and 
for that reason I would holdihatit wan 
the appellant, posalblf 
with the aid and eonniean(M 
nereand otheiei 




bo books and tbdrefoMf as 

tk i^rby fabricated ^false evt- 

idebdbi. ' ■' '' ' . , 

^ aiita np.* we have hero in the ap*. 
oeliant a mai* who in the past has been 
the successful head of a big business. 
H« sends in a demonstrably false return 
of income to the Income-tax OfSoe. He 
does not say that he had any reason 
to suppose it was true when ha signed 
it. He says he signed it blindly. He 
Vas bound to furnish information on 
the subject to a public servant as^snch. 
The information which he furnished 
showed that the business was running 
at a loss, whereas it was undoubtedly 
running at a profit. Had he merely 
given a wrong figure for the profit it 
might have been argued successfully 
that he had nob got all the books before 
him at the time ha signed it bub he had 
reasonable grounds for Ihinking that 
the profit was what he stated. As it 
was, when the return was put up to him 
showing a loss of a quarter of a lakh, he 
must have had reason to believe it to be 
false because he had been enjoying pro- 
fits from that business. Then we have, 
with regard to the first charge, the fact 
that when this income-tax return was 
put in there was in the office a complete 
set of books which were false in material 
particulars and which must have been 
deliberately manufactured to dovetail 
into each other. He says he know noth- 
ing about this. He trusted the cashier 
and the cashier must have let him down. 
He says that none of the partners ever 
checked the books. This is not the way. 
particularly in this country, in which 
Huooessful businesses are built up and it 
is against human nature and particularly 
against the nature of this particular 
of Indian. These books were evi- 
dehoe intended to be used to support 
the false income-tax return and there- 
fore 1 bold that the appellant was cor- 
rt ctly oonviotsd under S. 193, 1. P. C., 
m under 8. If7. 1. P. 0. 

I was particalarly addressed on the 
qnestibn of j. seutenee. The ^ learned 
Mi^isbrate inyk®diHd» imprisonment 
sefdtMstod aj^Jhllant a She of 
BSi’ The wm 4« » sembwbat 

one and no vreso 


the correct assewment |»b}ab the in- 
oome-tjkx anthorities might have put' 
upon the appellant was Bs. 16,000 and 
as they were entitled under the Ineome- 
tax Act as a penalty to exact doable the 
' assessment, he fined the appellant the- 
aipount which the Income-tax Depart- 
ment might have mulcted him as a 
penal assessment. 1 am not altogether 
in favour of the criminal Courts being 
used to assist in the collection of reve- 
nue. If the income-tax authorities bad 
wanted a penal assessment, they ^ could 
have done it themselves and I think in 
a case of this nature the Courts might 
well confine themselves to inflicting a 
penalty of imprisonment, if they think 
that is necessary, together with .making 
the accused contribute reasonably to- 
wards the costs of his own prosecution. 
In this country there is no power to 
direct that an accused be made to pay 
the costs of the prosecution and so the- 
Courts must make an estimate themsel- 
ves. In this matter I understand that 
the fees of the Government Advocate 
were paid by the Department. The 
actual costs of the trial, the witnesses 
expenses, investigation by the Criminal 
Investigation Department, etc., were, I 
presume, paid by the Local Government. 

I therefore confirm the conviotions- 
and direct that the appellant do_ suffer 
on the first charge three months’ rigor- 
ous imprisonment and pay a fine of Bs. 
10,000 or in default a further nine- 
months’ rigorous imprisonment, and on 
the second charge I direct that he suffer 
three months’ simple imprisonment, tho 
substantive sentences to run concur- 
rently. I inflict no fine with regard to 
the second charge. Of the fine, if rea- 
lized, halt will be paid to the Incoiro- 
tax Department as eompensation to- 
wards their share of the costs of feho 
proBOoution. 

riK«/R.K. OonvicUons con firmed. 
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1930 Cr. Case* 669 

(AlUhabad) 

DALAIi, J. 

8, F. Riok — Applicant. 

T. 

Emperor — Opposite Party. 

Cdminal Bevn. No. 46 of 1930, Db- 
cided on 2nd April 1930, against order 
of Bess. Judge, Meerut. D/> 6th Janu- 
ary 193a 

(•} CriiBiii*i P. C„ 'S«. 179 and 181 (2) — 
Provisions of Chap. 15-A are not indepen- 
dmt of each ether and S. 179 applies to 
cases of breach of trust and cheating. 

«ci 

Tbe provisions nnder Chap. 15-A are nof: 
separatoly indapaiident of one another so that 
if one provision applied, the other would not so 
apply ; and consequantly merely because there 
are certain provisions with ‘ r.^gard to place of 
inquiry, in a case of criminal breach of trust 
under 161 (2) it does not follow that 3. 179 
would not apply to that enquiry. 3, 179 'does 
cover that o^eiicc as also cheating under 3. 
46s. -Penal. Code : 19 All Ul, RcL on. ; 32 

All, 397 ; 3.^ All. 29 ; A. /. R, 19J4. Ml, 77. Ref.\ 
31 AlU 4S7, nut. [P 0Q9 0 2] 

(b) Penal Code, S. 408 ^^*Cheque*' is pro- 
perly« 

Ohoqaa is property within the moaning of 
S. 408. [P 670 0 2] 

Kumuda Prasad and Benod Bchari 
Lai —for Applicants 

21. Waliullah — for tho Crown., 

Saila Nath Mukerji — for Opposite 
Party, 

Judffment. — Ono Mr. Hashid Ahmad 
filed a complaint in tbe Court of a Ma* 
gistrato of the district of Meerut against 
Mr. Rich, Manager of the French Motor 
Oar Company, Delhi, for an offence 
under S. 408, Penal Code. On behalf of 
the defendant tho question of jurisdio- 
tion was raised and both tbe Magistrate 
and tho Sessions Judge have decided it 
in favour of the complainant. What was 
oomplainod of was this. The complain- 
ant had negotiations with the defendant 
for the purchase of a lorry of which the 
body was afterwards made at Meerut. 
The entire lorry with the body was deli- 
vered to the complainant at Meerut 
when he made over to tho driver of the 
lorry for Mr. Rich a cheque for a sum to 
cover the price of chassis aud Insurance 
not only for the chassis but iov the body 
as well. When the lorry happened to 
be burnt it was discovered that the body 
costing Rs. 500 bad nob been insured by 
the defendant who was alleged on these 
allegations to have committed a breadb 
of trust with respect to the money 
1930 Cr. 0. 846/4 & 85a/4 


which be received through his^ driver at 
Meerut by a cheque. The cheque was 
drawn on the Dehm Dun branch of the 
Imperial Bank and was oasbed at Delhi. 

The learned Judge has held that the 
Meerut Court had jurisdiction both 
under S. 179 and S. 181 (2), Criminal P. 
G. S. 179 runs as follows : 

**WheD a pi'rsoa is aocusod of a oommission 
of any offence by reason of anything whioh-has 
been done and of .any oonsequonoe which has 
ensued, such offence may be inquired into or 
tried by a Court within the looal limits of 
whose jurisdiction any suoh thing has been 
done or anysaoh consequence has ensued." 

The learned Judge has argued thak 
the thing was done in Delhi by Mr* 
Rich in omitting to insura the body of 
the lorry, though, according to the alle- 
gation of the complainant, ho had re- 
ceived moneyfor such insurance also. 
The doing of tho thing brought into play 
the jurisdiction of the Delhi Court, but 
the consequence which was tho loss by 
the omission of insurance to the com- 
plainant was suffered by tho complain- 
ant in Meerut, and, therefore, the juris- 
diction *of the Meerut Court did arise. 
To meet this contention the applicant 
Mr. Rich’s loaimed counsel quoted the 
ruling in the case of Qirdhar Das v. 
Emperor (1), by a single Judge of this 
Court. Personally 1 am not clear whe- 
ther the learned Judge desired to rule 
that the provisions of S. 179 would not 
apply to a case of criminal broach of 
trust because there were certain other 
provisions under S. 181(2) which would 
apply to criminal breach of trust. I do 
not remember it bo have been held in; 
any case that the provisions under Chap.j 
15, are all separately independent of one 
another, and if one of the provisions ap- 
ply another would nob. It is apparent 
that if such was the desire of the learned 
Judge to make a pronouncement, he has 
made tlia1» pronouncement in conflict 
with a continuous opinion of this Court 
ever since 189G. The first case to which 
my attention has been drawn is that of 
QueenrnEmpress v, O'Brien (2). An em- 
ployee of a company, tho office of which 
was at Oawnpore, was charged with the 
offence punishable under S. 408, I, P-«0, 
The complainant alleged that B being in 
charge on behalf of the company, at a 
place in Bengal, of certain goods belong- 
ing to the company and^ b eing ordered to 

i) A.I.R. X924’AUr77. 

(2) [1896] 19 All. 111=:{1896) A.W.W. 
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reborn the seme goods to Oawhpore, 
never din so, and failed to aooount for 
the goods or their value, to the loss of 
the company.^ On this allegation the 
learned Chief Justice held that the Court 
at Cawnpore had jurisdiction to inquire 
into the charge, because the consequence 
of B s acts, namely, the loss to the com- 
pany, occurred in Cawnpore. Reference 
is given in the judgment to the provi- 
sions of S. 179, Criminal P. G. 

The next is that of 1910 : Emperor v. 
Mdhadeo (3), The case of O'Brien was 
followed by a learned Judge of this 
. Court. These two oases were followed 
by another learned Judge in Langrid^e 
V. Atkins (4). Another ruling of 1912 
quoted by the learned counsel for the 
applicant is distinguishable: Oaneshi Lai 
V. Nand Kishore (5). In this case the 
complainant firm had a branch shop at 
Gauriganj and the criminal breach of 
trust was committed at Qauriganj. For 
this reason a learned Judge held that 
the direct consequence happened in 
. Gauriganj where the complainant firm 
had a shop, and the subsequent conse- 
quence of a loss at Cawnpore should not 
be taken into account to give the Oawn- 
pore Courts ^jurisdiction. In this case 
the learned Judge specifically relied on 
the provisions of S. 179, Criminal P. C., 
but be did not think that in that parti- 
cular case the direct consequence of loss 
ensued at Cawnpore. He was of opi- 
nion that the consequence ensued at 
Gauriganj where the complainant had a 
shop and a subsequent consequence of 
loss to the main firm would not give 
jurisdiction to the . Courts where the 
main firm was situated. So far without 
any reference to the provisions of S. 181 
(2) I hold that the Meerut Court had 
jurisdiction in accordance with the pro- 
visions of S. 179, Criminal P. C. Coming 
to S« 181, the learned Judge was correct 
in pointing out that jurisdiction most 
follow the complaint and not the final 
decision. 

In the present case the allegation is 
that part of ^he property which is the 
subject of ,*the offence was received in 
Mfeerut. It yras argued that the cheque 
was not. payable in Meerut ; nor'was it 

(3) fmoisa a.l.j. 

ai9, 

f4) [1913] 85 An.f^a9«17 1.0. T92«:0 A.L.J. 
431. 

(5) [1912] 84 Aa 487*515 1.0. 819«10 
45. 


cashed at Meerut. The cheque, however 
was property as understood in B. 408. 
According to the definition, moveable 
property is intended to include corporeal 
property of every description (S. 22, I. 
P. C). Under both sections, therefore, 
the criminal Courts at Meerut bad juris- 
diction to take cognizance of an offence 
under S. 408. The complaint is filed 
under that section. It is not very clearj 
from what point of time a charge of 
cheating was started. As to cheating 
also the provisions of S. 179 would cover 
the offence and give the Court at Meerut 
jurisdiction. 

I dismiss this application. The stay 
order shall be discharged. 

v.b./r.K. Application dismissed 
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Boys and Young, JJ. 

Bamnath — Appellant. 

V. 

Emperor 

Criminal Appeal No. 273 of 1929, 
Decided on 11th June 1929, against 
order of Addl. Bess. Judge, Allahabad, 
D/- I5th February 1929. 

Criminal P. C., 9. 465 — Demeanour of ac- 
cused raising suspicion as to sanity and 
capability to make defence — Court must 
come to definite finding on point — Absence 
vitiates conviction and sentence. 

Where there is something in the demeanour 
of the accused which would raise or raised 
doubt in the minds of Judge, jury or assessors 
or both, the Court cannot proceed with the trial 
unless the Court comes to a decision and is 
satisfied that the accused is not of unsound 
mind and consequently not incapable of 
making his defence under S. 465. The absanoa 
of any proper trial and finding as to the ques- 
tion of accused's capacity to make his defeuoe 
vitiatos conviction and sentence. 

[P 671 0 3; P 672 G 1] 

M. Waliullah — for the Crown. 

Boys, J. — Ramnath, the appellant, 
was put on his trial on a charge under 
S. 302, 1. P. 0., of having murdered his 
wife on 26th August 1928. We have 
read the judgment of the learned Addi- 
tional Sessions Judge and the material 
evidence and, as the learned Additional 
Sessions Judge says in his judgment, the 
facts are not in dispute. We need not 
therefore recapitulate them further than 
is necessary for the purposes of the pre- 
sent judgment. On 28th July 1928, 
Bamnath made a confession which was 
recorded under S. 164, Criminal P^ 0. 
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It is only necessary to read that state* 
ment to appreciate that Bamnath was 
at that time either wandering in his 
mind or shamming. The committing 
Magistrate, however, who heard the 
witnesses and who again had of course 
to take the statement of Bamnath, re- 
cording it under *8. 364, expressed In 
his commitment order the view that 
whether or no Bamnath was at the time 
of committing the offence of unsound 
mind, he was at the time of the inquiry 
before the committing Magistrate capa- 
ble of making his defence. He found as 
follows : 

**Froni the sliatemeiit of this very witness 
(Baohchoo) it appears that thare is a history of 
accused having gone mad at one time some 
two years ago. Ha is, however, quite fit to 
make his detenoo, gave quite rational replies to 
all questions put to him by the Court at the 
inquiry.** 

• The case apparently came before the 
Additional Sessions tludge and the asses- 
sors for the first time on 13tli October 
1928. The learned Additional Sessions 
Judge on that date took the statement of 
Dr. Gade, an Assistant Civil Surgeon, 
who furnished a certificate (Ex. K) to 
the effect that in his opinion the ac- 
cused was not insane. Dr. Gade fur- 
tber stated on oath that be had had the 
accused under observation for three 
days from 10th October to 12th October, 
that Bamnath answered questions ra- 
tionally, looked sane and slept well and 
showed no signs of insanity. He stated 
that he thought that Bamnath could 
understand the nature of the proceedings 
and that if the three days' observation 
had indicated any suggestion of insanity 
he would have kept the man under 
observation longer. Bamnath was also 
examined by the Court and he made a 
statement which again clearly indicated 
that his mind was wandering or that ha 
was pretending. All three assessors 
thought, on hearing the doctor's state- 
ment and the evidence of an uncle of 
the accused and what the accused had 
to say, that the latter was “sank!,” 
which the learned Judge says was 
stated to mean **a state of mifid when a 
man ceases to act like a * responsible 
agent.” We think that both the Judges 
and the assessors . were right, on the 
materials at any rate that they then 
had before them, in not being satisfied 
that the accused was capable of defetld* 
ing himself. The learned Judge said that 
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he thought that it was desirable that 
Bamnath should be kept under obser- 
vation in a hospital for at least three 
weeks before he could be certified to be in 
a fit state of mind to stand his trial. The 
case was adjourned until 12th January 
1929, but owing to the absence of two 
out of the three assessors had to be ad- 
journed again to 6tb February. The 
order-sheet shows that in the interval an 
Assistant Civil Surgeon had Certijied 
that he could find no reason for holding 
the accused to be insane. This is dis- 
closed* further by a certificate of the 
doctor of 30lih November 1928. It was 
1^)00 receipt of this certificate by the 
learned Judge that on 12th December 
he fixed a date for the trial. 

So far there is, in our view, no fault 
to be found with the proceedings. S. 465 
requires that the question of whether 
the accused is of unsound mind and 
consequently incapable of making his 
defence should be tried by the Court 
with the aid of assessors, and should be 
deemed to be part of his trial before 
the Court. We are satisfied that the 
learned Judge was himself of opinion, 
on seeing the^ second certificate by an 
Assistant Civil Surgeon given after 
observation for a considerable period, 
that the accused was not then of un- 
sound mind and was capable of making 
his defence ; but we are unable to find 
any trace of any proceeding by which 
the Judge put to the assessors, or in any 
other way with their aid tried, the ques- 
tion of the accused's capacity to make 
his defence, and came to any decision 
with the aid of the assessors on that 
point. We conclude that the Judge was 
personally himself satisfied for other- 
wise we could not understand how he 
could have proceeded with the trial. 
But we find in his judgment in the case 
the following phrase : 

**From fais appearance in Court also one got 
the impression that be was an insane person, 
but whose insanity normally ran in a subdued 
course making it easy for people to believe 
that there was nothing seriously wrong with 
him.” 

This would suggest that actually in 
Court there was something in the 
demeanour of the accused which ra^ed 
doubts in the Judge’s mind. 

The absence of any proper trial and 
finding as ta the question the ac- 
cused’s capacity to fnake his defence 
might well have resulted in our bavid'g 
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to eet Afiido the conviotion and sentence 
land direct a retrial of the accused at 
Sessions. Butin this particular case, 
for the reasons which we shall now 
giTe, we are Satisfied that this is not 
Ineoessary. 

The evidence, in our view, indubita- 
bly establishes that the accused was 
entitled to the benolit of S. 84, 1. P. C. 
It is unnecessary to recapitulate the 
facts which are all set out in the judg- 
ment of the learned Judge. He himself 
appears to have wavered in regard to 
the question of the state of miud of 
the accused at the time he committed 
the act. After quoting S. 84 he says : 

*‘l have set out all the faota of hU mental 
history irom whioh it may be inferred whether 
the accused was not in possession of his s^nsa 
of responsibility in spite of bis insanity at the 
time when he committed the murder. 1 find 
it difficult to answer that question and trom 
the case law it appears that unless one can 
answer that question in the affirmative there 
should be a conviction for the oiIenc«^.'* 

All the assessors were of the opinion 
that the accused was not guilty. The 
learned Additional Sessions Judge's 
doubts may, we think, fairly be oxpressed 
as follows : 

am satisfied that the accused was of an* 
sound mind at the time he committed the act, 
1 am not satisfied that he was by reason of 
that unsoundness of mind incapable of knowing 
the nature of tho act, or tnat he was doing 
what was either wrong or contrary to law/. 

In other words, he was satisfied that 
the accused was ''medically” insane 
eind insane in the ordinary vulgar ac- 
ceptation of the term, but he was not 
satisfied that the accused was "legally” 
insane. If we are putting his view 
oorrectly, he was right. On the other 
hand, we are satisfied ourselves, on the 
history of this man and the ciroum- 
etanoes on the material date when he 
killed his wife, that he was not at tho 
time capable of knowing that what he 
was doing was wrong and contrary to 
law. We, therefore, allowing the ap- 
peal bold ' that Bamnath did kill his 
wife, but is entitled to the benefit of 
8. 84, I. P. 0. 

We, therefore, direct that he be de- 
tained in his present place of detention, 
wWch we •are informed is the Central 
Jau at Naini in'jiho district of Allahabad, 
until orders have been passed on his 
ease by the Iiooal Gavernment, and we 
direct that a copy of this order be sent 
l^fawith to Local Government. 
We further direjiit that a copy also be 


sent immediately to the Superintendent 
of the Central Jail at Naini with the 
request that he will take such steps as 
may be necessary in view of the possi- 
bility of a recurrence of violence on the 
part of Bamnath. 

v . b ./ r . k . Order acoordingly^ 

* ■ . ■ii.t.— 

1930 Cr. Casea 672 
(Aiiah.wa) 

DAIiATi, J. 

Dai/a Saw— A ocmei— Applicant. 

V. 

Emperor — Opposibe Party. 

Criminal Bavn. No. 677 of 1929, Deci- 
ded on 5th December 1929, from an 
order of Sess. Judge, Agra, D/ 9th August 
1929. 

(a) Criminal P. C., S. 147-**Applica* 
lion. 

Section 147 applies to disputes as regards 
entry into a temple or mosque and it would ^ 
apply whether the right claimed .is an ease- 
ment 'or otborwiso: 4, J. B, 1926 Cal, 437, Dist, 

[P 674 0 11 

(b) Criminal P. C., S. 147— Samadhs of 
Radhatwami sect in U. P.— Entry in com- 
pound of samadhs is covered by words 
** right to use of any land. ” 

The sbriDOs of tho followers of the Radha* 
swam! sect knov/n as samadhs are of as great 
religious sanctity to the followers of that sect 
as a temple and entry in the compound of the 
samaih would be covered by the words ** right 
of use of anv land [P 674 0 2] 

^ (c) Criminal P. C., S. 147-“ Three 
months. ** 

Three months aro not the three months 
prior to order, but three mouths next before 
the institution of the inqniry. [P 675 0 1] 
JT, N, Katju^ Knmiida Prasad and 
M. L, Ohaturvedi — for Applicant, 
cr. S Bajpai — for tho Crown. 

Tej Bahadur Sapru^ Ilarnandan 
Prasad, K, Varma, Ladli Prasad Sinha 
and Bavi Nandan Prasad — for Oppo- 
site Party. 

Judgment.— Dr. Katju who argued 
this application for revision desired 
to impress the Court by stating that 
members of both seotions of the Badha- 
swami sect were mostly LL. Bs. and 
not likely to cause a breach of the 
peace. Ho has been kind enough to 
furnish this Court with a typed copy 
of all the, relevant papers whioh has 
been a great help and saved a oonsider- 
able amount of time. On the very 
first page there is a letter of the then 
Distriob Magistrate Mr. Dreyftts, dated 
12th June 1927, in whioh he speaks of a 
odmpleint by members of the faotion 
whom Dr. Katju represents that they 
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were pummelled and pushed by LL. B^s. 
of the opposite faction. The whole 
type! record is full of indication as to 
a fear of a breach of the peace, if no 
orders were passed' to restrict the two 
parties and it is therefore idle to argue 
here that there was no possibility of a 
breach of the peade. The heading ot 
the very order objected to shows 
Emperor v. NcJial Chand, that proceed- 
ings were started on the complaint of 
Dr. Katju's party, and that it was not 
the other party w'hich first sought the 
(protection of a criminal Court. The 
order Complained of is by the District 
Magistrate of Agra, dated 22nd June 
9.929, and the typed book gives in 
aerial order the various proceedings 
which followed the letter of the Dis* 
trict Magistrate of 12th June 1927 re- 
ferred to by me above. I consider the 
prosunt order of 22nd June 1929, to be 
merely in* continuation of the prooeed- 
tngs instituted in 1927. It is not neces- 
sary to go into details as to the dispute 
between the two factions but .some 
summary of the dispute is necessary. 
There was no schism in the Badha* 
swami sect till the. death of the Guru 
Mabraj Saheb in 1907. He was an ao- 
nountant deeply versed in finance before 
it was discovered that he was an em- 
ianation of God. 

He, therefore, took the very wise step 

establishing a trust in 1904, and put- 
ting all the properties of the brother- 
hood in charge of the trust. Of the 
itwo present factions the Swamibagh 
faction and the Dayalbagh faction, 
this trust has been captured by the 
Swamibagh (action and that faction is 
in charge of the properties. The dis- 
pute arose after the death of Maharaj 
Saheb as he had indicated his sister as 
the next emanation, but on his death 
some of his followers did not accept that 
indication, but seceded and discovered 
the emanation in a gentleman of the 
name of Mr. Kamta Prasad Sinha, 
known after his recognition as Sarkar 
Saheb. The trust being oapturpd by the 
Swamibagh section, the other«seotion of 
the Dayalbagh found difficulty in wor- 
ehipping at the shrines of their religion, 
two of them being at Agra, known as 
the samadhs, and a dispute arose as to 
the right of the Dayalbagh section tp 
onter these samadhs for the purposes of 
vro^hip* 


It appears that in 1927, the Day al" 
bagh people insisted on entering which 
led to the comid^aint to the District 
Magistrate by members pf the Swami- 
bagh section against the rough behavi- 
our of members of the Dayalbagh 
section. At that time an appeal bad 
been pending in this Court from a deci- 
sion of the Subordinate Judge of 
Benares in a suit filed for a declarati<j^ 
by an official of the Swamibagh section, 
and it was desired by that section that 
the trust may be declared a private 
trust and not a public one and that the 
men of the opposite faction may be 
debarred from the use of the i)rop6rtieB 
belonging to the trust. That suit failed 
in the Court of the Subordinate Judge 
and the appeal was dismissed by this 
Court on 12bh June 1929. As the dis- 
pute was brought to the District Magis- 
trate in 1927, proceedings continued and 
various orders v/ere passed restricting 
the Dayalbagh' section from the free 
use of the two samadhs at Agra. Final- 
ly on 11th June 1929, the two parties 
came to ’ a settlement and agreed to 
abide by the judgment of the High 
Court. The judgment of the High 
Court was delivered on 12th June and 
the District Magistrate's order com- 
plained of was passed on 22nd June, 
He removed all the restrictions placed 
on the Dayalbagh section as to the use 
of the semadhs. Dr. Katju frankly 
admitted that no objection can bo raised 
to that portion of the order. If accord- 
ing to him the District Magistrate had 
no jurisdiction to interfere necessarily, 
it will. follow that the District Magis- 
trate will have no jurisdiction to place 
any restrictions on the use of the 
samadhs by the Dayalbagh section ahd 
he could not complain of the removal of 
these restrictions. After removing 
these restrictions the order goes on: 

provided only that they shall not hoM 
any ceremoaioa or worship on such day or day® 
as may bo roasonably required by th3 Swami^ 
bagh branch for similar ceremonies for their 
party. ” 

(This proviso is against the Dayal- 
bagh party and the applicant hene 
would naturally not object to it).. The 
objeotionable portion so far as the ap- 
plicant is coneerned now follows: 

** The Swamibagh branch are hereby dtreet* 
ed that they shall freely p^hnit to the Dayal^ 
bagh branch opportunities for such worshif 
etc., so. far as tnay he equal in numhst iajsjl 




oonvenienoe V9\ih tba opportunities which they 
lesem tot themselves.**’ 

The view of the learned Sessions 
Judge that thp District Magistrate had 
leased this order in his executive capa- 
city, a capacity not known to me or to 
the law, was not supported by counsel 
on either side here. What was definite- 
ly argued before me was on the side of 
the applicant that the order did not 
fall within the provisions of S, 147, 
Criminal P. C. and on the-opposite side 
that the order was covered by the pro- 
visions of that section, I havh held 
that there is a danger of a breach of the 
peace. The application of the provi- 
sions of S. 147 can only be doubted if 
the question of entry into a place re- 
quired by any religion were not subject 
to action under S. 147, Criminal P. 0. 
There was a conflict of opinion bet- 
ween the Madras and Calcutta High 
Courts; see Kader Batcha v. Eader 
Bakha{l) in opposition to Guiram Ghosal 
V. Lai Behari Das (2). This conflict was, 
however, set at rest by Act No. 18 of 
1923 amending the Criminal Procedure 
Code wherein the view of the Madras 
High Court was adopted. Originally 
the words were : 

“ a right of use of any land or water inolud* 
ing any right of way or other easement over 
the same. ” 


These words indicated to the Calcutta 
High Court certain rights which were 
confined to rights of easement and 
Isimilar rights. In the amended section, 
the wider view of the Madras High 
Court was adopted and it was specifi- 
cally noted that the provisions of that 
|secbion would apply whether such right 
be claimed as an easement or otherwise. 

Dr. Katju the editor of a commentary 
on the Criminal Procedure Code knew 
of this amendment and so he quoted a 
Calcutta case subsequent to the year 
1923, Surendra Nath Banerji v. Shasi 
Bhushan SarJcar (3). In that case the 


learned Jtidge who delivered the judg- 
ment of the Bench specifically noted 
that there was no dispute then as to the 
right of a user of any land or entry into 
My building, %ut the dispute related 
only to the pdrf ormante , of pooja t>f an 
ijiol. Argument was^ addressed to the 
Bench ♦here that the ruling in Guiram 
a) Il^eej 29^5lad.T8S7, “ 

(2) UW 03 87 m, S78=u 0. L. J. 

W) A* I. K. I92a Oah 4B7 s 58 Cal. 969. 


Ohosal V. Lai Behari Das (2) was na 
longer operative after the amendment of 
the Code in 1923. But that argument 
was not examined for the reason that 
the dispute before the Bench was in a 
very narrow compass as to the right to 
perform pooja and not as to the right of 
entry into any tempfe or mosque. After 
the amendment of the Code no doubt 
remained as to the provisions of that 
section attaching to disputes asT regards 
the entry into a temple or mosque. In 
the present case a samadh is of as great 
religious sanctity to the followersfjpf the 
Badhaswami as a temple an3 the 
entry in the compound of the samadh 
would be covered by the words ** right 
of use of any land. ” 

Dr. Katju next pointed out that there 
had been no proper enquiry as directed 
in the section, that no order was recor- 
ded, and no written statement^ from the 
two parties called for. Again reference 
should be made to the typed copy of 
the relevant papers, in which such a 
declaration by a Magistrate will be 
found and such request to the parties to^ 
enter into written statements (notice 
issued under S. 147, Criminal P. 0. on 
15th November 1927). The proceedings- 
were suspended under a compromise by 
both parties, which was accepted by the 
District Magistrate that the parties 
would abide by the decision of the High 
Court here. This compromise has given 
rise to the argument of Dr, Katju that a 
District Magistrate is not entitled to 
interpret a judgment of this Court in 
criminal proceedings. The Magistrate 
has, however, to decide the question of 
the right of the Dayalbagh party accord- 
ing to Cl. (2), 8. 147. That clause 

runs as follows: 

** If it appears to such Magistrate that such 
right exists, he may make an order prohibiting 
any interference with the exercise of such 
right, ** 

It is difficult to understand how a. 
Magistrate can adjudicate upon the ex*^ 
istence or non-existence of a right with- 
out interpreting the judgments of a 
civil Court. In the present case 
Dr. Sapru^has referred on behalf of the* 
respondent to the last sentence of the* 
judgment of this Court: 

** We And also that the defendants are 
entitled to have an interest in the alleged 
trust and in the trust properties. '* 

Clearly therefore, the judgment gave 
evidence of the existence ol the right. 
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of the Dayalbagh section to nse all the 
properties of the trust and it was ad- 
mitted that these satnadha in Agra are 
properties of the trust. 

Finally Dr. Katju referred to the pro- 
viso and pointed oat that the District 
Magistrate overlooked the necessity of 
the party, in whose favour the ordeV 
was made, exercising such right within 
three months. Three months, however, 
lare not the three months prior to the 
order, but three months next before the 
jinstitution of the enquiry. The enquiry 
was instituted in June 1927, and from 
the fact of the Dayalbagh party exercis- 
ing the right which gave rise to the 
complaint to the District Magistrate. 
On the part of the Swamibagh section, 
I am satisfied that the right of entry 
was exercised by the Dayalbagh party 
within three months of I2th June 1927. 

4 dismiss this application. The stay 
order is withdrawn. 

V.B./R.K. AppUoation dismissed. 


1930 Cr. Cases 675 

(Lahore) 

Broadway, And Qadir,.JJ. 

Indar Siagh-^Convict — Appellant. 

Sv. 

Emperor — Opposite ‘Party. 

Criminal Appeal No. 219 of 1930, De- 
oided on Sth April 1930, against order 
of Sess, Judge, Qujranwala, D/- 4th Feb- 
ruary 1930. 

Penal Code S. 302 — Accused striking 
deceased with hatchet with knowledge of 
what he was doing and dangerous nature 
of his act is guilty under S. 302— But where 
attack by him is result of feul language 
used by deceased, death sentence should not 
be Imposed, transportation for life is suffi* 
cient. 

Where the acoused kaaw what be was do- 
ing when he struok the deoaasodl on the head 
with a h^tch^t and also knew that his act was 
imminently dangerous to life, ho o'an bo rightly 
ooQvictsd under d. dOi. 

But wherd there is no premeditation nor any 
enmity between the accused and the deceased 
or his relition and the attack on the deceased 
is the result of foul language used by him, the 
extreme penalty of law is not called for and 
sentence of transportation fojr life .is suildoient 
to meet the case. • [P 676 0 2] 

Din Dayal Khanna’^lot Appellant. 

iJ. 0. -Soni— for the Crown. 

Broxdway, J.— Indar Singh son of 
lahar, a Waraioh Jafe of Mauza Hegar 
in the Kila Didar Singh thana of the 
QujranwaU District, has been found 
guilty of the murder of a young man 


named Abdulla or Dnlla on the 16th 
November 1929, and under *8. 302, 
I. P. G. has been sentenced to death. 
He has appealed and the case is also 
before us under 8/ 374, driminal P. C. 

The facts are set out at considerable 
length in the judgment of the learned 
Sessions Judge and *it is therefore not 
necessary for me to detail thein at any 
length. Briefly, Indar Singh, the ap- 
pellant, is one of the lambardars of the 
village. His undo Fateh Muhammad \s 
his sarbrah. It appears that this*Fateh 
Mohanfled joined the Islamic fold sotne 
twelve or fourteen years ago and mar- 
ried a Sansi woman of the name of Mt. 
Hussainan. This Mt. Hussainan'faad three 
sons and a daughter by her Sansi hus- 
band Hira. Fateh Muhammad took the 
entire family to live with him add his 
three stepsons assisted him materially 
in the cultivation of his land. Of these 
three sons the deceased Abdulla was 
one. 

The family of the appellant are co- 
sharers in a well, known as Jharanwala 
Nau well, which is situated’ .at a little 
distance from the village abadi. Each 
of the cosbarers is entitled to a certain 
definite period for working that well 
for the purpose of irrigation. According 
to Fateh Muhammad and the deceased’s 
brother Nawab, the appellant bad not 
paid bis share of the costs of the now 
gear of this particular well. On 
16th November 1929 while the de- 
ceased Abdulla was working the well the 
appellant is said to have gone there, 
towards evening with his cattle and 
to have demanded the use .of the well. 
Abdulla refused to allow Indar Singh 
t« use it saying that he would ‘not give 
up the well till the return of his 
chaoha, i-e. Fateh Muhammad. An al- 
tercation ensued and both parties are 
said to have used vile language making 
improper and indecent references to 
their female relations. This altercation 
was heard and partly witnessed by two 
witnesses Yirsa Singh lambardar and 
Muhammad Hussain alias * Hussain 
Bakhsh who happened to be returning to 
their village from Eila Didar Sipgh. 
Virsa Singh endeavoured to get the dis- 
pute settled but finding that impossible 
told the young men to do as^ they 
wished. Thereupon Abdulla seated 
himself on the gaddi ifi order to worll 
the well. On this the appellant 



676 IKDAR SIKGH V, Em3?eb6b (BrGadwRyt^Jj , IttKI 


him A Tihlent blow on 6hd head with 
the habobet which ho had in his hand 
following it up wilib a second blow also 
on the head whicfh, howevor, sbruck the 
deceased with* the blunt' side. After 
, this the appellant ran away. 

Nawab, the deceased’s brother, who 
was working in the fields close by ar- 
rived on the spot, as did Haznr Singh 
and an Indian Christian named Baja. 
The deceased was taken in nnconscious 
condition to the village and from there 
taken *to the hospital at Kilu Didar 
Singh. While lie was still nnoofiscious 
the Sub-Assistant Surgeon, one Ganga 
Bam, sent a ruqa to the police station 
informing them of the arrival of the de- 
ceased and that ruqa forms the first in- 
formation report. Apparently the Sub- 
InSpector w'as not in the thana at that 
late hour of the night and nothing was 
done till the following morning when 
ho proceeded to the hospital and there 
prepared the naqsba mazrubi. As the 
deceased’s head was bandaged the Sab- 
Inspeotor concluded that ha had received 
only one injury and recorded that fact. 
He then proceeded to the village where 
he made an enquiry. On 18th Novem- 
ber 1929 the deceased succumbed to 
his injuries without having recovered 
consciousness. The fact was notified to 
the police and a constable went to the 
hospital and prepared the necessary in- 
quest report. 

The appellant has led a certain num- 
ber of witnesses in support of his asser- 
tion that he was absent from the village 
on the 16th November 1929 and was 
as a matter of fact at a village five kos 
away named Dehla Ghatha. Tlie learn- 
ed Sessions Judge has analysed tho evi- 
dence of the defence witnesses and has, 
*n my judgment, very properly held 
their testimony to be utterly worthless. 
It is obvious that those witnesses are 
doing what they could to assist a friend 
of theirs in trouble and that they are 
Bpqaking falsely. The case therefore 
rests entirely on the. statements of Virsa 
Ringh and h}s companion Muhammad 
Hussain. * \ 

Tho appeUapt has failed to bring out 
or even to allege, any enmity between 
himself and these two witnesses. The 
story they tell apjjears to me to be a 
straight forward and truthful one, 
Their presence tRere is lupported' by 
the testimony of p. W. 6 Hazur Bingh 


who had obviously resiled from the» 
statement he made to the committing: 
Magistrate and has endeavoured to as- 
sist the appellant at the trial. Even in 
his statement at the trial, however, he 
has admitted that Virsa Singh and 
Muhammad Hussain were present when 
he arrived on the spot. In these oir- 
eumstances 1 have no hesitation itv 
agreeing with the learned Sessions 
Judge and the assessors in 'holding that 
the story for the prosecution is substan- 
tially true and that Dulla met with 
his death at the hands of the appellant 
Indar Singh. ** 

There remains the question of the 
offence committed by him. It has been 
urged that the conviction under S. 302,; 
I. P. C. is not warranted. In my judg- 
ment there can be no doubt that the 
view taken by the learned Sessions Judge! 
is correct. That the appellant knew; 
what he was doing when be struck thej 
deceased on the head with his hatchet; 
can, I think, ha accepted without any 
hesitation. That he knew that his aot^ 
was imminently dangerous to life is 
also clear. He followed up the first 
blow by a second one which, according 
to the medical evidence, was also deli- 
vered with considerable force. I think, 
therefore, that Indar Singh lias rightly 
boon convicted under S. 302, I. P. 0. 
At the same time I do not think that 
the extreme penalty is called for. There 
does not appear to have ,^been any pre- 
vious enmitylbetwoen Indar Singh and 
the deceased ror Indar Singh and hisi 
uncle -Fateh Muhammad. The story 
that Indar 'Singh had not contributed 
anything towards the expenses incm^d 
some two years ago in connextion with 
this well I am not prepared to accept. 
According to Virsa Singh, Abdulla’s re.{ 
fusal to give up the uso of the wellj, 
was accompanied by foul vituperationa; 
and in these circumstances it is not 
surprsing that when two hot-blooded 
youths have a quarrel in which both 
use foul language unfortunate results 
follow. There being no premeditation 
and no preyions enmity, I consider that 
the sentence of transportation for life 
will meet the case. I would, therefore, 
reduce the sentence accordingly. 

Qadir, concur. . ( 

Order amtdinglyf. 
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(L«hcr«.) 

Taw, J. 

Jagir Singh and anothsr — Accused- 
Petitioners. 

V. 

J5?w2pej*or~Oppositie Party. 

Criminal Miso. Petn. No. 28 of 1930, 
Decided on 22nd March 1930, for trans- 
fer of cjise from Court of Addl. Dist. 
Mag., Lahore, to some other Court. 

(a) Criminal P. C., S. 117 (3)-BaU. 

The provisions of Ch. S9 relating to bail do 
not apgly to an order mide und«5r S. 1J7 (.^). 

[PG77C2] 

(b) Criminal P. C., So. 117 (3) and 498— 
S. 117 (3) U intended to prevent breach of 
peace — High Court cannot therefore under 
S. 498 reduce security order to be furnish- 
ed although it can consider whether in- 
terim security it not too high. 

Section 117 (3) has apparently' been intro- 
duced for the purpose of preventing a breach 
joi peace o^disturbanoe of the x)ublic tran- 
quillity or the commissio!! of auy ollence or 
in the interest of public safety pending an 
enquiry under Ss. loS, 100 and 110 . It is not 
therefore open to the High Co.irt uuder pro- 
visions of S. 498 to reduce the security which 
the Magistrate orders to be furuished. 

But there is nothing to prevent the High 
Court in oxercise of its inherent powers from 
considering whether the interim security which 
is ordered to be furnished is not too high. 
The order of the High Court reducing interim 
security does not, however, fetter the discretion 
of the Magistrate as to the amount of * security 
which may ultimately be demanded. 

[P 677 C 2;*P G78 C 1] 

(c) Criminal P. C., S. 526 — Nothing to 
indicate that inquiry was not fair beyond 
mere fact that proceedings were hurried 
— ^Transfer cannot be granted. 

■Where, beyond the mere fact that the pro- 
ceedings against the petitioners wuro hurried, 
the^ is nothing to indicate that the inquiry 
ha^not been fair and impartial, and the 
petitioners remain unrepresented through no 
fault of the Magistrate, an application under 
S. 526 for transfer of cases cannot bo granted. 

[P 078 C 1] 

Bishan Nath — for Petitioners. 

li, C. Soni’-ior the Crown. 

Judgment. — The petitioners Jagir 
Singh and Dewan Cband are being pro- 
ceeded against under S. 108, Criminal 
P. C. in respect of certain speeches and 
poems alleged to be seditious and in- 
flammatory and said to havd been deli- 
vered and recited by them at a gather- 
ing at village Jaman on 26th January 
1030. The Additional District Magis- 
trate, Lahore^ on receipt of a police 
re|»oi^ ascribing the above acts to the 
P0titiraws proceeded to the'Barqi police 
1980 Or. 0. 86fc/4* 86 & 87o/4 


station, within the limits of which 
Jaman is Bituate, on Ist February and 
on the petitioners being produced before 
him in custody ha mad^ an order under 
S. 112 of the Code caliing on them to 
show cause why they should not execute 
bonds in Bs. 10,000 each with two sure- 
ties of Bs. 5,000 each to be of good be- 
haviour for a period of one year. After 
this order liad been read out ana 
plained to the petitioner^ the learned' 
Additional District Magistrate recctdoil. 
the evidence of eight witnesses who 
were ptodiiced on behalf of the pnesecu*' 
tion, examined the two petitioners and 
adjourned the further hearing for the 
defence evidence to 5th February. In 
his order under B. T 112, the learned 
Additional District Magistrate further 
directed under sub-S. (3), S. 117, that 
the petitioners should furnish interim 
security to the same amount as men- 
tioned above. 

Two petitions have been preferred on 
behalf of the petitioners by Mr. Bishan 
Nath; one under 8. 498, Criminal P. 0; 
for redubtion of the amount df the interim 
security and the other under S. 526 for 
transfer of the proceedings to some 
other Court. Now the provisions of 
Chap. 39, of the Code relating to bail will; 
not apply to’au order made under sub- 
S. (3), S. 117 and this is conceded by 
the learned counsel for the petitioners.” 
Sub-section (3) was introduced into the] 
Code by the amending Act of 1923 and 
has apparently been introduced for the! 
purpose of preventing a breach of the' 
peace or disturbance of the public tran-i 
quillity or the commission of any offence' 
or in the interests of public safety pen-! 
ding an enquiry under Ss. lOS, 109 and] 
110. Consequently it follows in myl 
judgment that under the provisions of! 
S. 498 it is not open to this Court to 
reduce the amount of security whiobj 
the Additional District iSlagistrate hasi 
called upon the petitioners to furnish. 
At the same time there is nothing ,tol 
prevent this Court in the exercise ofl 
its inherent powers in considering 
whether the interim security which tili« 
petitioners have been called on to 
nish is not too high. 

In my opinion the amount might well 
be reduced and any induction so made 
will not in way affect tbeamohiit of 
security which^he pdlitioners may be 
finally required to furnish and wl^ch ol 



m 

coutsia ^^ill b^ Bubjeet to the maximum 
aniQtint «etitered in the order under 
S. IIS, 1 would, therefore, order that 
the interim seourity whioh the peti- 
tioners have Ibeen called on to furnish 
be r^uced from Bs. 10,000 to Bs. 5,0QQ 
each with two sureties of Bs. 2,600 each. 
1 would again emphasize that this order 
shall in no way be deemed to fetter the 
discretion of the Magistrate in regard 
to the amount of security which may 
be ultimately demanded from the peti- 
tioners subject to the maximum refer- 
red to» 

As regards the application for trans- 
fer I am not impressed with the grounds 
'urged on behalf of the petitioners and 
[set forth in the application. Beyond 
the fact that the proceedings against 
the petitioners were hurried there is 
'nothing in my opinion to indicate that 
the enquiry so far has .not been fair 
and impartial. It is true that the peti- 
jtioners were not represented by ooun- 
;Sel but in this respect no blame can 
attach to the learned Magistrate as 
from one of the affidavits on the record 
it appears that Mr. Bishan Nath was 
engaged on 31st January to repre- 
sent the petitioners but owing to some 
misunderstanding as to the Magistrate 
who would hold the enquiry and as to 
the place of the enquiry the learned 
counsel did not, or was unable to, at- 
tend. The chief cause of complaint is 
that the petitioners, who did not cross- 
examine any of the prosecution wit- 
nesses, have under the law no right to 
recall them for cross -examination^ 
Mr, Bishan Nath states that if the peti- 
tioners are afforded an opportunity of 
recalling for cross-examination all or 
any of the prosecution witnesses whom 
they may wish to cross-examine he will 
be quite satisfied. The learned counsel 
for the Grown indeed suggested that 
this course bciight be adopted and I 
would, therefore, while dismissing the 
application for transfer, direct that the 
prosecution witnesses or such of them 
as the petitioners require to be called 
be recalled for cross-examination and 
the enquiry;^ then proceeded with as 
early as possible, 

; Order acoordinglv^ 
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(Laliore) 

Tapp, J." 

Accused —Appellant. 

V. 

Ewpcror— Opposite Party, 
r Criminal Appeal No. 1079 of 1929, 
Decided on 2nd January 1930. 

Evidence Act, S. 27 — Statement by accuf- 
ed that he buried body of perion murdered 
at place pointed out by him is admissible 
only for S. 201, I. P. C. 

A statsmect made by the accused to 'the 
police that he had buried the body of the 
murdered perron at the place pointed out by 
him is clearly admissible in evidence under 
S. 27 only for the purposes of S. 201, I. P. 0. 
but not for convioting him of murder : A. J. 

R. 1929 Lah. 844, ExpU [P 679 0 2] 

Muhammad Tufail — for Appellant. 

Muhammad Munir — for the Grown. 

Judgment. — The appellant Mamun 

a Jat of Sher Baga in the Oujranwala 
district and one Shamun of the Same 
village were sent up for trial under 

S. 802, 1. F. G. for causing the death of 
Sillu a Baloch in or about the middle 
of April 1929. 

Two of the assessors were of opinion 
that both the above persons were guilty 
of murder while the other two con- 
sidered that the appellant Mamun alone 
was guilty of the ofience. 

The learned Sessions Judge disagree- 
ing with two of the assessors found 
Shamun not guilty, acquitted him and 
holding in disagreement with all the 
assessors, that the evidence, which was 
purely circumstantial, did not establish 
the guilt of the appellant Mamun in 
respect of the murder of Sillu, acquitted 
him of that charge, convicted him of 
an offence under S. 201, I. F. G. and 
sentenced him to 7 years’ rigorous im- 
prisonment. 

The case for the prosecution was that 
owing to the existence of a liasion bet- 
ween Mt. Bosban, wife of the deceased 
and the appellant Mamun, Sillu pro- 
posed moving to Chah Balocbwala a 
village some 5 or 6 miles from Sher 
Baga. It was alleged that the appel- 
lant coining to learn of the intention 
of the deodased, he and Shamun enticed 
the deceased from his house one night 
on pretence of showing him a oamel. 
They are then said to have strangled 
biin and buried bis dead body in a jungle, 
^is waa about the middle of April and 
Sillu was not seen aliTe attof tbi« 
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His absence was brocigbt to lighli by 
Ali P. W. 3, a rfeltow Baloch who on 
•arriving at Sher Bags from Manawala 
4 q the Sbeikhupura District learnt; of 
tSillu’s disappearance, Acaordingly on 
lObh May 1929 Ali sent a telegram to 
the Saperinbendent of Police at Gujran- 
wala accusing the* appellant Mamun 
^nd his brother one Ghulam of having 
murdered Sillu^ This telegram was 
forwarded to Sub-Inspector Mohammed 
Nawaz Khan in charge of the Police 
'StatiQfi at Pindi Bbattian on 14th May. 
The Sub-Inspector being ill sent Head- 
Constable Ghulam Muhammad to Sher 
Baga to make an enquiry into the 
disappearance of Sillu. The Head Gon- 
etable continued his enquiries till 19th 
May but failed to obtain ony clue with 
regard to the disappearance of Sillu. 
Thereupon the Sub-Inspector took Up 
the investigation himself and on the 
same day,’ that is 19bh May, after re- 
cording a statement of Mt. Boshan he 
questioned the appellant Mamun and 
Shamun. The appellant is alleged to 
have told the Sub-Inspector that he 
bad buried the dead body of Sillu in 
the jungle and leading the investigiting 
party to a jungle pointed out a place as 
that where he had buried the body, 
On this spot being dug up to a depth 
of some 3 or 4 feet a human body was 
seen. Permission was then obtained 
for the exhumation of the body and 
on 2l8t May this was done in the pre- 
sence of Dr. Mohammad Abdullah, As- 
sistant Surgon, Hafizabad, the Sub- 
Inspector, Nur Mohammad Zaildar P. 
W. 4, Fateh Mohammad P. W, 5, Sher 
iMohammad P. W. 6, Pir Mohammad P. 
W. 7, Mb. Boshan, wife of the deceased, 
and Ali P. W. 3. 

The evidence of the Assistant Surgeon 
•shows that though the body was de- 
composed it was well preserved and 
identifiable and it was identified as 
'that of Sillu by Mt. Boshan, Ali, Pir 
Mohammad and others. The Sub- In- 
speotor and Pir Mohammad supported 
the medical evidence as to the body 
being in an identifiable condition but 
Nur Mphammad, Fateh Mohammad and 
*Sher Mohammad endeavoured to con- 
trovert this testimony. Nur Mohammad, 
Ibowever, on being afforded a locus 
.penltentiae admitted that the body was 
identifiable. The learned Sessions 
JOdge has rightly rejeoted the evidence 


of Fateh Mohamed, Sher Mohamed and 
the first statement of Nur Mohamed 
as to the body not being recognizable 
for there is no doubt that these wit- 
nesses are interested in* the appellant 
and triad to help him, by throwing 
a doubt on the condition of the 
body and thus tending to diseredit 
the evidence of the witnesses who 
identified the body as being that 
of Sillu. In my opinion it has been 
conclusively established that the dis- 
interred body was capable of identi- 
fication* and was identified as being 
that of the deceased, as on this point 
the evidence of the doctor, the Sub- 
Inspector and the other witnesses sup- 
ported as it is by the inquest report 
Ex. P/K prepared at the time by the 
Sub-Inspector is more than sufficient. 

The post-mortem examination dis- 
closed a whitish mark, well preserved, 
round the neck becoming less marked 
at its back. The muscles underneath 
were found contused ^ and the cricoid 
cartilage fractured. In the centre of 
the skull there was a fractured hole of 
the size of a four anna silver piece just 
touching the membranes covering the 
brain. In the opinion of the doctor 
the cause of death was strangulation. 
Now the evidence in the case has in- 
dubitably established that Sillu was 
murdered and while it has not been 
found possible to connect the appellant 
with the commission of tliis crime, ho 
having reason to believe that murder 
had been committed has been found 
guilty of having caused evidence of the 
commission of that offence to disappear ' 
with ths intention of screening the 
offender from legal punishment. His 
conviction depends entirely on the 
evidence as to his having stated that 
he had buried the body of Sillu in a 
particular place and pointed out the 
spot to the investigating party. It was 
urged by the learned counsel for the 
defence that the statement of the appel-* 
iant as to his having buried «the body 
of Sillu was 'inadmissible in evidence 


and he cited the Full Bench ruling of 
this Court in Sukhan v. Emperor (l]t 
In my opinion the evidence as to the^ 


appellant having stated that be had 
buried the body of Sillu at the 
pointed out by him is clearly admii^il^ 
under the provisions of S 27. Evident 
(1) A. 1. B. 19^9 Uh. 3I4»!10 Xiak. 

■(P3.b ’"tv,- 
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Act and^ita admission did not conflict 
nvith the principles laid down in the 
ruling cited. The appellant was suS' 
pe<sted or aeoased of having murdered 
the deceased and his statement that 
he had buried the body of Sillu at the 
place pointed out by him was in no 
sense incriminating as regards the mur- 
der of Sillu. In the case cited above 
the incriminating statement was : 

**1 had removed the karas and pushed the 
boy into the well and had pledged the katas 
With Allah Pin.** 

It was held by the Full Bench that 
the statement by the accused that he 
had pledged with Allah Din the karaa 
subsequently recovered from the latter 
was admissible under S. 27 but that 
the rest of the incriminating statement 
could not be received in evidence. In 
the present case if the appellant had 
stated that he had murdered Sillu and 
buried bis dead body in the place 
pointed out by him there on the au- 
thority of the ruling I should have 
had to exclude that portion of the state- 
ment as to his having murdered Sillu 
but not the rest which is on a par with 
the statement in the reported case as 
to the accused having pledged the 
karas with one Allah .Din. There is 
no reason to disbelieve the evidence as 
to the appellant having pointed the 
place wherefrom the dead body' of 
Sillu was recovered and the first part 
of bis statement as to his having buried 
the body there affords ample and suffi- 
cient proof of knowledge on his part 
as to Sillu having been murdered, and 
as to his having caused the disappear- 
ance of the corpus delicti with the 
intention of screening the offender, 
may be himself, or some other person 
from punishment. For the above re- 
ason 1 hold that the appellant has been 
rightly convicted and affirming his con- 
viction and sentence which I do not con- 
eider severe, I dismiss the appeal. 

[Appeal dismissed, ; 
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Tap1>, J. 

Oian Singh and others — Accused — Ap- 
pellants. 

V. 

• Emperor -Opposite Party. 

Criminal Appeal No. of 

Decided on 23rd December 1929, from 
an order of 1st Class Magistrate, Gujran 
wala, D/- 6th June 1929. 

Penal Code, S. 304-149— One ‘member of 
unlawful attembly was Sikh wearing kirpan 
which he unsheathed and gave fatal «hlow to 
victim— Other members are not constructive- 
ly liable for causing death. 

The mere fact that a member of an unlawful 
aBsembly which assailed its victim, was Sikh 
wearing kirpan, unsheathing which ho dealt 
the fatal blow to the victim is not sufficient to 
hold the other members of the assembly con- 
structively liable for causing of death simply 
because ho was wearing a kirpan. [P 08^ C42j 

Bhagat Earn Puri — for Appellants. 

Muhammad Munir ^{oi the Crown. 

Judgment.— Six persons, viz., Kala 
Singh, his father Gian Singh, Hayat,, 
Jalal, Mabana of Killa Bai Singh and 
Shaznuu of Bhaike Jung in the Gujran- 
wala District were sent up for trial 
under Cl. (2), S. 304/149, I. P. 0., for 
having on 30th October 1928, along with. 
Jaswant Singh (discharged) and Sohan 
Singh (absconding) formed an unlawful 
assembly and caused the death of one 
Ganda Singh. 

Jalal was acquitted while the other 
five were convicted under S. 304, Cl, (2) 
read with S. 149, I. P. C. and each sen- 
tenced to five years’ rigorous imprison- 
ment. They were also found guilty of 
causing simple hurt to one'Pira, a cqm-^ 
panion of Ganda Singh, convicted of an 
offence under S. 323, I. P. G., and each 
sentenced to one year’s rigorous impri- 
sonment to run concurrently with the 
sentence of five years. 

Mabana and Jalal were also found to 
have caused simple hurt to two other 
companions of Ganda Singh, vizj., Mutalli 
and Eartar Singh shortly after, and each 
being convicted of an offence ; under 
S. 323, I. P. C., was sentenced to one^ 
year’s rigorous imprisonment the sen- 
tence in the case of MahanA to be cqn- 
secutive, 

• A^iBst these convictions and een« ; 
tmoet EUa Singh, Gian Sin^;^Hayat,.: 
B^iglapJknd . Bhampn bars app^bd^ 



^®30 Gian Sihgh y. 

^through Mr. B., B. Puri and Jalal from 
jaih 

The case for the prosecution briefiy is 
that, on the morning in question, Pira, 
Mutalli, Ganda Singh and Kartar Singh 
were following the tracks of certain per- 
eons suspected of. having stolen the 
^melons of Banjha, an uncle of Pira. 
Ganda Singh was on horse-back while 
the other three were mounted on a 
eameL 'On the party arriving near the 
dera of Hayat appellant outside Kila 
Bai Singh, the deceased Ganda Singh 
eommenced to sing a ballad alleged to 
have been indecent and to which Shamun 
appellant appears to have taken excep- 
iiion. An altercation arose between 
Ganda Singh and Shamun and the latter 
then called out to Hayat, Jalal and 
iMahana who were ploughing close by. 
These four persons arming themselves 
with lathis prepared to essail Ganda 
*Singh. Meanwhile Pira getting down 
'from the camel joined Ganda Singh and 
mounting behind him they both rode 
away in the direction of Kila Bai Singh 
followed apparently by Hayat, Jalal, 
Shamun and Mahana. The cries and 
-shouts of those four appellants brought 
Gian Singh, Kala Singh, Sohan Singh 
and a fourth Sikh out of the village anl 
they barred the way of Ganda Singh 
and Pira, Those eight persons then 
assailed and beat Ganda Singh and Pira, 
Sohan Singh the alleged absconJer was 
wearing a kirpan some 3 feet long and 
unsheathing this is alleged to have used 
'it with fatal effect on Ganda Singh, 
Kartar Singh and Mutalli were not 
assailed then as they dismounting from 
the camel retreated to Kotli Mansu where 
they took refuge in the house of one 
Bohna. They wore, however, followed 
and beaten tiiare according to the itnd- 
ing of the HigUtrate by Jalal and 
Mahana. 

The medical evidence shows that 
Ganda Singh bore two incised wounds 
one of which on the head caused a com- 
plelie fracture 'of the skull resulting 
in death a few days later. He-also bore 
8 other contusions and bruises on his 
body and one of the former resulted in 
•a fracture of the ulna bone. 

Pira sustained 19 contusions and 
bruises all , simple, Kartar Bingh 15 
bruises and contusions, and MutalU 8 
Gimilar injuries all simple in both cases. 
While the evidence is oonflioting as 
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to whether Ganda Singh and Pira were 
assailed and injured simultaneously by 
all the appeiUuts and the others or 
whether they"" were fii^t beaten by 
Hayat, Mahana and Shamun who were 
then joined by Gian Singh, Kala Bingh 
and Sohan Singh, there is no room for 
doubt that Ganda Singh and Pira were 
assaulted and beaten by all 4h0 appel* 
lants except Jalal outside Kila Bai l^ngh 
and that Kartar Singh and Mutalli were 
later beaten by Mahana and Jalal in 
Kotli JHansu. Indeed the matter was 
not contested by Mr. B. R. Puri, who 
frankly admitted that the defence version 
of the affair as to Ganda Singh and his 
companions having been caught breaking 
into the house of Hayat and committing 
theft was false. The point which was, 
however, pressed and calls for consi- 
deration is whether all the appellants 
except Jalal can be hold constructively 
liable for causing the death of Ganda 
Singh which according bo the evidence 
was said to be due to the act of Sohan 
Singh alone. 

Now while the appellants and one 
other person undoubtedly constituted an 
unlawful assembly whose common object 
was to beat Ganda Singh and his com- 
panions, I do not think it is possible to 
hold that the appellants except Jalal 
knew that one of the members of the 
assembly would be likely to commit the 
offence of culpable homicide, simply be- 
cause he was wearing a kirpan, a weapon) 
which now a-days is carried by most] 
Sikhs as an emblem of their religion andl 
not for purposes of offence or defence. 

If Sohan Singh had rushed out with an; 
unsheathed kirpan and joined the otherj 
members of the assembly, it might per-ll 
haps bo possible to impute the required 
knowledge to the appellants but not 
otherwise in the circumstances accord- 
ing to my judgment. 

Por the above reasons I would hold 
that the appellants Gian Singh, Kala 
Singh, Hayat, Mahana and Shamun oau* 
not be 'held liable for causing the death 
of Ganda Singh and accepting the 
appeal as regards their conviction under' 

S. 801-11, 1 set this aside and aeqeit 
them. 

They ha^ie, however, been rightly con- 
victed of causing hurt to Pira and the 
appellants Mahana and* Jalal, ot 
causing hurt to Kartar Singh %hl. 
Mutalli. I aQcordlngly affirm 
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Tic(iotja«nnder S. 323, 1. P. 0., in respect 
of both Qocurrences and in view of the 
fapt that they have pow'done more than 
six months of tbeir imprisonment I would 
rednee the sentences to the period under* 
gone in the case of all the appellants 
inoludiug Mahana and direct that they 
be set at liberty. The appeals against 
the convictions under S. 323, 1. F. G., are 
accepted to the above extent. 
v.B./b.k. Sentence reduced. 
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Jai Lal and Currie, JJ. 
Jog Baj — Coavict — Appellant. 


V. 


Eminror — Opposite Party. 

Criminal Appeal No. 31 of 1930, De- 
cided on 18th March 1930, against order 
of Sess. Judge, Attock, D/- 12th Novem- 
ber 1929. 

(a) Evidence Act, S. .26— S. 26 makes no 
difference between oral and written confea- 
aien. 

Section 20 aa it stands makes no distinction 
between an oral and wrilitfin confession but 
embodies a aubstative rule of liw. [1*68 ^01] 

^(b) Criminal P. C, Ss. 164 and S33— 
Compliance by Magistrate with S. 164 but 
failure to append necessary certificate re* 
i|uired by S. 164****S. SSSJeomes into opera* 
tion and record becomes admiisible on proof 
of compliance with provisions of S. 164— 
Criminal P. C., S. 533. 

When the Magistrate has compliod with the 
provisions of S. 101, but has^failed to-append to 
the record the necessary certificate required by 
S. IGl S. comes into operation and on 
proof by the Magistral that ho had complied 
with the provisions of 8. 1C4, the record be- 
comts admissible. 3. 633 is by its terms confined 
to confessions or statements recorded under S. 
164 or 884. After the Magistrate has been 
examined and the Court is satisfied that the 
statement was duly r&ado it is the record of 
such a statement that bas been made admissa* 
bl6 by S. 5J3 and not the evidence of the Magis- 
trate about the terms of the statement. (Case 
Law discussed). [P C86 0 2] 

(c) Criminal P. C., S. 533— Operation of 
saving clause iu S» 533 is to cure want of 
pgoper certificate by Magistrate— Oral testi- 
mony of Magistrate becoibes admissible^ in 
case of Criminal P. C., S. 164. 


The words '^notwithstanding anything con* 
Uined in the,. Mvidenca Act, 1872, S. 9V 
indipftte that 4 coag^fesBlou must in every case 
^ recorded In the^rst instance; tut 8. 538 is 
by its terms eonfined to confessions or s'tate*' 
mnts recorded under B, XU ;or S. 364 of the 
Codi^ Moreover, the words ** not withstand * 
iM iabyihiog contained in the Evldebde 
Act, 1872, 8. 9t”^eo far Os they apply to 
^164 r.'any are inteuded to make the oral 
tb^ .M 06 lMi^te admissible to prove 
Abe foot that notwlthWanaing the absence of a 


oertiftoate that he complied with tho pcovieiono 
of that section, he did as a matter of fact com- 
ply with such provision* The operation of thi8< 
saving clause is therefore intended to cure the 
defect of want of proper certificate by tho 
Magistrate. [P 66^ 0 1] 

(d) Evidence Act, S. 26 — Confession b« 
accused in presence of Magistrate-^AccuSej; 
not produced before Magistrate to reco^il 
his admission — Confession when net reduo^if 
to writing can be proved by oral testimony 
of Magistrate — Criminal P. C„ S, 164 
A confession or an incriminating statement" 
made in the presence of a Magistrate by an 
accused person while in police custody who is- 
not produced before the Magistrate with a view' 
to record his confession can be proved^by oral 
testimony of the Magistrate when it has not- 
been reduced to writing. In absence of any 
provision of law making it obligatory on the- 
part of a Magistrate to record a confession it 
is not a matter required by law to be reduced 
to the form of a document. [P 687 0 1] 

^ (e) Evidence Act, S. 26— S. 26 does not 
make admission dependent upon knowledge 
of accused as to identity of Magiftrate. • * 

Section 26 does not make the admissibility of 
the confession dependent upon the knowledge- 
of the accused as to tho identity of the Magis- 
trate, the main consideration being the pre- 
sence of the Magistrate and the making of tho 
confession in his presence. [P 637 G 2] 

(f) Penal Code, S. 302— Intention to as- 
sault with stabbing weapon— Accused having, 
grudge against deceased — He^is guilty of 
murder. 

It must be assumed that a persou who goes 
armed with a stabbing weapon to assault an- 
other person against whom he bas a previous- 
grudge and actually strikes that person at a 
vital part of his body and causes his death, 
intends to cause such bodily injury as is immi- 
nently dangerous to life and such psrson must 
bo held guilty of murder, [P 687 C 21. 

Kishan Dayal — for Appellant, 
ii. C, Soni — for the Grown. 

Jai Lai, J.~On 3rd June 1929, Azins 
Dhobi of village Kisran in the District 
of Attock died in consequence of an in* 
cised penetrating wound of the abdomen 
2-1/4 ^'by 1” caused with a knife. The' 
appellant Jog Baj, a Mehra of the same- 
village, has been found guilty of having, 
caused this injury and under S. 302, h 
P. C. has been sentenced to transporta* 
tion for life. He has appealed to this 
Court through Mr. Kishan Dayal, ad- 
vocate whb has addressed us on his be«^ 
half at length. 

The prosecution case is that Mt. Guro 
mother of the oonviot, was enticed by 
Fazal Karim, brother of Azim, liehom 
she married subsequently. In conse- 
quent of this, Jog Baj entertained a. 
gtdga against this t^^son. Oh M 
Junel929, at about midday he went ta 
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the bouse oi Fazal Karim where the 
latter’s mother Mt. Mehr Behari was 
grinding salt and the other members of 
the family including Fazal Karim, his 
brothers Abdul Karim and Azim decea- 
sed were sleeping in another room. The 
accused was seen by Mt. Mehr Bharri 
standing outside the door of her house. 
He threw two stones at her and she 
made a , noise which woke her three sons 
who came out of the house and saw 
Jog Baj standing in the street in front 
of their bouse with a stone in one hand 
and sHsnife in the other. Abdul Karim 
and Azim had sticks in their hands while 
Fazal Karim was empty banded. The 
accused threw a stone at the head of 
Abdul Karim and rushed at Fazal Karim 
flourishing his knife. Fazal Karim step- 
ped aside and the blow of the knife fell 
90 Azim. causing him the injury descri- 
bed above. On hearing the noise caused 
by this incident, Ahmad and Jiwan who 
reside in neighbouring houses, came and 
Ahmad cought hold of the accused who 
was then chastised for his conduct. In 
the meantime, it was noticed that Azim 
had received a grievous injury and those 
present turned their attention to him. 
Tbo accused, therefore, ran away and 
went straight to Sant Singh, a retired 
Inspector of Police, who is a resident of 
village Eisran, and informed him that 
ho had boon beaten by the dhobi bro- 
thers. Soon after information was con- 
veyed to Sant Singh that Azim liad been 
seriously injured by Jog Raj. He, there- 
for*, went to the house of the deceased 
and after seeing his condition had the 
accused arrested. Information was 
lodged at the police station and on the 
arrival of the head constable Jog Baj 
was handed over to him. 

The above story is deposed to by Mt. 
Mehr Bhari, Fazal Karim and Abdul 
Karim. Farther Ahmad and Jiwan both 
have stated that on hearing the noise 
they went to the house of Azim and saw 
the accused hitting Abdul Karim on the 
head with a stone. He then rushed at 
Fazal Karim with his knife but the 
latter stepped aside and Azim who was 
waving his stick at the accused was 
staSbed in the abdomen and fell down 
with his intestines protruding. 

The story told by all these witnesses 
throughottt is consistent with the excep- 
tion thAt at an earlier stage some of 
them had stated that Azim had actually 


hit the aoonsed with a stick before he 
was injured with the knife. 

The accused on the other hand stated 
at the trial that he had %one to fetch 
fuel and was retaring to his house when 
ho was stopped by the deceased, his 
brothers, and their parents and was as- 
saulted by them, that Fazal Karim 
stabbed him on his arm with a knife and 
was going to repeat the assault with the 
knife when he swerved aside and Azim 
was injured with the blow of the knife 
whicb Fazal Karim had aimed at him, 
that is, the accused. He produced no 
evidence in support of this version, but 
reliance is placed on his behalf on the 
statement of the Sub-Assistant Surgeon 
Mul Baj, who examined his injuries on 
4 th June and found a superficial incised 
wound 1-1/2 ‘ X i/l2” on- the back t 
lower third of the right forearru, in ;t 1- 
dition to other slighG injuries vvliou ac- 
cording to the prosecution witnesses 
were admittedly, caused to him after ha 
had stabbed Azim. It is, however, 
denied ‘by these witnesses -that any in- 
cised injury was caused to the accused 
and it appears that on the previous day 
when the head constable examined his 
injuries the incised wound mentioned 
above did not exist; ^therefore, having 
regard to its trivial nature, the sugges- 
tion of the prosecution, that this injury 
was self-inflicted, is probably correct. 

The prosecution version is further 
sought to'be supported by the confession 
made by the accused in the presence of 
Baja.Gulab Khan, Magistrate of the First 
Glass. It appears that the accused was 
produced before tins Magistrate for a 
remand soon after his arrest. The 
Magistrate^was at that time at the Be* 
creation Ground attached to a Club of 
which he was a member and the Public 
Prosecutor, Qn.zi Muhammad Shafi, ad- 
vocate and Laia Kunwar Bhan another 
Magistrate were also present on that oc- 
casion. The accused was in the custody 
of the police and was brought before the 
Magistrate in handcutls, The Public 
Prosecutor happened to ask the accused 
what he bad boon doing and the ai^used 
stated that he had kill^ the j^amdUt 
of his mother. This incident is deposed 
to by the Magistrate Baja Gulab EbAili 
and Qazi Mubammal Shafi, advocate 
their statements receive corwbaratlo^ 
from the statement of liala 
Bhan made before the 
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Hagisbtate and transferred to the Ses- 
sions Judge’s record under S. SS, Evi- 
dence Act. There can be no doubt that 
such a Qonfessfon was made by the con- 
vict. 

But the learned counsel contends that 
this confession is inadmissible in evi- 
dence and the case has been argued be- 
fore us on this question with great abi- 
Jity by counsel on both sides. On be- 
half of the accused it is contended that 
the only section under which a confes- 
sion made by an accused person ,can be 
recorded and proved at his trial, if made 
before the commencement of the trial 
or enquiry is a confession which is duty 
recorded under S. 164, Criminal P. C., 
and that the lav/ prohibits the reception 
of oral evidence as to any confession 
made by an accused person while in 
police custody whether such confession 
is made before a Magistrate or other- 
wise. 

On behalf of tlie prosecution on the 
other hand ib is urged that S. 164, Cri- 
minal P. C., is an enabling section and 
it is at the discretion of the Magistrate 
to record a confession or not, and that 
if a Magistrate chooses not to record the 
confession it is open bo the prosecution 
to prove it if h is made before the 
Magistrate, by his oral testimony. 

In order to undersband the respective 
cases advanced on both^sides, it is neces- 
sary to mention some statutory provisions 
of the law. The general rule embodied in 
S.21, Evidence Act, is that any admission 
which includes a confession, made by a 
person is legal evidence against him. 
Certain exceptions, however, are enacted 
to this general provision. Among them 
is S. 26, Evidence Act, which provides 
that no confession made by any person 
whilst he was in the custody of a police 
ofldeer unless it be made in the imme- 
diate presence of the Magistrate shall be 
proved against such person. So far 
as S. 26, therefore, is concerned it 
euaets an exception to the general 
rule and I must confine this oxcop- 
,tion to the express provisions of the 
section. The section as it stands 
jmakesno distinction between an oral 
pud a written eonfeasion, but embodies 
p mle of Substantive law and it is to be 
liieen, therefore, whettier them is aoy, 
|mle bt procedure^ whieh makes ib m- 
jOUmbenb pn a Magistrate to make a 
Ireoord of a confession in every case 


when one is made before him by an 
accused person. The appellant's coun- 
sel contends that S. 164. Criminal P. 0., 
lays down such a rule. That section 
provides that a Magistrate may record 
inter alia the statement or confession 
oJt an accused person.made to him during 
investigatioQ or thereafter but before 
the oommeacomant of the trial or en- 
quiry held with a view to coipinit the 
accused to bake his trial in the Sessions 
Court. The section farther provides 
that in recording the confession the 
Magistrate shall comply with certain 
conditions mentioned therein with a 
view to satisfy himself as to the volun- 
tary nature of the confession and also 
shall append to such record a oertificate 
in the prescribed form. It is urged that 
the expression “may record” in the 
section really is tantamount to “shall 
record,” in other words, that* ibis‘ in- 
cumbent on tiie Magistrate always to 
reduce a confession made before him to 
writing, and reliance is placed in sup- 
port of this on the judgment of Shah, J., 
in Emperor v, Maruti Santu Morp 
(i). 

The view taken by the learned Judge 
in that case fully supports the conten- 
tion of the learned counsel. But it is 
to be observed that his opinion was not 
shared by :die other learned Judge, 
Hayward, J., who sat with him. The 
following quotation from the judgment 
of Shah, J., indicates the view that the 
learned Judge took of the scope of S, lOl, 
Criminal P. C. : 

Taking the provisioas of the section as a 
whole it seems to me that though the Magis- 
trate has the power to refuse to record it if 
he is not satis tied that it is voluntarily made, 
he has no such option where he is satisfied 
that it is voluntarily made. The expression 
**may record’* appears to have been used as the 
Magistrate htis no asoartain whether tbo con- 
fession is voluntarily made. The seotion is 
no doubt permissive in that sense. But it is 
obligatory in the sense that it must be re-, 
corded if it is fuand to be voluatarily made* 
It is hardly consistent with the purpose and 
terms of this section to hold that the Magis- 
trate has the option of refuslug to record it, 
even when ht is {ri.ti8fied that it is voluntarily 
made, if it is t*j bo proved as a confession later 
on.’* 

In that case also the accused was scut 
to a Magistrate for aremaud and the 
Magistrate put some questions to him 
to |Bcertain if he had be^ ill-ti^ated 

U) {Id^rax £i. B. 106da54 1. Q 
aiOr. L. J.66. 
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^or tortured by the police and also with 
regard to some property which was 
referred to in the report* of the Sub- 
Inspector of Police, and in reply to one 
of these questions the accused made a 
^statement which was sought to be 
proved against him at his trial. Thb 
'Statement not having been reduced to 
writing Shah, J., held that the same 
<could not be proved against the accused. 
In taking the view mentioned above he 
^dissented from two judgments of the 
Ohief Court of the Punjab, that is, Shere 
Singh '^. Empress (2) and Buta v. Em» 
press (3) and Hayward, J., on the other 
hand, held that oral statements made 
gduring investigations had nowhere ex- 
Ipressly been required to be reduced to 
fwriting and that the Magistrates had 
been given the permission to recCrd 
sucl; statements in writing by S. 164, 
<3riminal P.C. 

Belianoe is also placed on Emperor y, 
Oulabu{4:) in which it was held that a 
•confession of an accused person made 
to a Magistrate holding an enquiry 
must under the law be reduced to 
writing and consequently under S. 91, 
Evidence Act, no evidence can be given 
•of such a confession unless it is recorded. 
In that case it appears that the Magis- 
trate was holding a preliminary enquiry 
into the case (it was not a judicial en- 
•quirysuch as precedes a commitment 
for trial to the Sessions Court, but was 
eupplemontary to the investigation by 
the police) and during such an enquiry 
the accused made a statement which 
was not reduced to writing, but was 
eonght to be proven against him by the 
oral testimony of the Magistrate. 

In Nathu v. Emperor (4, I R, 1929 
AIL 865}, the statement in question was 
made by the accused to a Deputy Magis- 
trate who was then on leave, and not 
having been reduced to writing it was 
held that it was not admissible against 
the accused. Queen Empress v. Bkairab 
Qhunder Chuokerbutty (6) and the Queen 
V. Domun Kahar (6), are also cited on 
behalf of the appellant. , * 

The learned Assistant Legal Bemem- 
hranoer on the other hand referred to 
T angedupalle Pedda Obigadu v. Em-^ 

sni®!] 21 P. R. IS81 Or, 

8) C1887] 52 P, B. 1837 Or. 

[1^11] 31 All. 200ai9 1.0. 307=11 A.L,I* 

m 

*15) tl«»} 2ttW.N. 709, 

<8) 12 W. B. Or. €2 


peror (7), in which most of the oases 
relied upon by the appellant's counsel 
were discussed and dissented from. The 
learned Judges in that c^se held that^ 
under 8. .164, Criminal P^ C., it is not 
obligatory on a Magistrate holding an 
investigation or preliminary enquiry 
under S. 159 of the Code to record in 
writing a confession made to him by an 
accused person and that such confession 
may be proved by the oral testimony of 
the Magistrate. In Shere Singh v. Em-^ 
press (2), it was held that where a con* 
fession is recorded by a Magistrate but 
thd document containing it cannot be 
proved for any reason, oral evidence of 
the confession by the Magistrate is ad- 
missible against the accused and the 
document can be used by the Magistrate 
for the purpose of refreshing his me- 
mory. In Buta v. Empress (3), it was 
held that an extra judicial confession 
to a Magistrate is not a matter required 
by law to be reduced to writing but is 
merely a matter which a Magistrate is 
authorised to reduce to writing and in 
this respect differs from an examination 
of the accused* persons under S, 364, 
Criminal P. C., which is a matter re- 
quired by law to be roducod to writing. 
Similarly in Feroz v. Emperor (8), it 
was held that an oral confession by an 
ascused person, not being open to any 
exception under Ss. 24, 2<3 or 26, Evi- 
dence Act, is, as an admission by an 
accused person, a relevant fact and may 
be proved ab his trial under S. 21 and, 
therefore, that such a confession made 
to a Magistrate is relevant and may be 
proved by the oral evidence of the 
Magistrate. Tliij view further receives 
support from Faiz Ullah v. Emperor (9), 
judgment of a Division Bench of the 
Chief Court of the Punjab. 

From what 1 have stated above, it 
will be observed that so far as this 
province is concerned it has consistently 
been held that a confession made befoi;e 
a Magistrate by an accused person 
while in police custody but not recorded 
by him can be proved against the ao'* 
oused by the oral testimony of 
Magistrate, though there is some differ* 
enoe of opinion even in this province 
whether a oontession which has a etually 

(7) A. LB. 1922 Had. 40 Had* 230," 

(8J [19181 11 P. B. 1918 43r.3P45 1. 0. 

Or. L. J. 651. 

(9) [1914J 8 P.W;B. 1914 Or.«29 1, 9* 1^^ 

38P.i:i.B. 1911.' 
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baeB tacorded under S. 164 can be 
(irOvad by the oral testimony of the 
Magittrate if the record thereof is not 
adtnififiible forwent of compliance with 
the formalities required by law. Be- 
ference as to this may be made to Shere 
Singh v. Empress (3) already cited and 
to Kheman v. Emperor (10) and Pariap 
Singh v. Emperor (11); at the same time 
it must be . conceded that the question 
of exclusion of the oral testimony of 
the Magistrate as to the terms of the 
confession does not appear to have been 
directly involved in the two cases last 
mentioned. 

Now, the cases cited above refer to 
the following circumstances: 

(a) Where a confession has been re- 
corded under S. 164, Criminal P. C.; 
but the Magistrate though he complied 
with the procedure laid down in that 
section omitted to append the necessary 
certihcate to the record; (b) Where the 
Magistrate in the above case not only 
failed to record the necessary certificate 
but as a fact failed to observe the pro- 
cedure laid down in S. 164 and thus 
failed to satisfy himself that the con- 
fession was voluntanly made; (o) where 
the accused was produced before the 
Magistrate for the purpose of recording 
his confession under S. 1G4 and confes- 
sion^ was actually made before the 
Magistrate after he had satisfied him- 
self that it was vcluntaiily made but 
no record of the terms of the confession 
was made ; (d) Where the accused is 
produced before a Magistrate for some 
other purpose, e. g., for a remand, as in 
this case, and voluntarily makes a con- 
fession of his guilti 

The present is a case which falls in 
the category of (d), and, therefore, it is 
not really necessary to decide what 
would be the proper course to adopt in 
^a), (b) and (c) if the confession is 
Sought to be proved by the oral testi- 
qiony of the Magistrate. But some of 
the ^ cases cited above have made no 
distinction between the four instances 
given by me above. The Bombay and 
tl^ Allababad^igb Courts seem to lay 
down that wheaever an accused person 
ip police custody makes a coufessiim 
before a Magistrate it must be reduced 
to writing under SL 164, Criminal F: C., 
which Applies tfi all such oonfessiohe 



and that failure of the Magistrate to< 
record the confession disentitles, the 
proseoufeion to prove it by the oral tes* 
timony of the Magistrate. The Madras^ 
High Court and the Chief Oouxt of the 
Punjab have taken just the opposite 
view. But I do no!i* feel called upon in 
the present case to express any opinion 
which of these two views is correct i, e.,. 
whether a Magistrate is bound »to record 
a confession under S. 164, or not when 
an accused person is produced before' 
him for the purpose of recording a con- 
fession. The later view takerrin this 
Court appears to be that when a con- 
fession has been recorded but without 
due compliance with the provisions of 
S. 164, Criminal P.C., the record thereof 
must be excluded and no oral evidence 
can be given to prove such a confession, 
but this question does not arise in this 
case. The case, however, ik different 
when the Magistrate has complied with 
the provisions of S. 164 but has failed 
to append to the record the necessary 
certificate required by that section. Tn 
such a case S. 533, Criminal P.0,, comes 
into operation and on proof by the 
Magistrate that ho had complied with 
the provisions of S, 164, the record be-i 
comes admissible. 

^ The only question that I have to de- 
cide is wdiether a confession or an in- 
criminating statement made in the 
presence of a Magistrate by an accused 
person when in police custody who is- 
not produced before the Magistrate with 
a view to record his confession can be 
proved by the oral testimony of the 
Magistrate when such confession has- 
not been reduced to writing. In the 
present case it is admitted that no such 
record was made. 

In support of his contention that the* 
oral testimony of the Magistrate ie in- 
admissible, in this case, the appellant*e 
counsel ciUd S. 91, Evidence Act and 
S. 633, Criminal P. C. 8. 91, Evidence 
Act, provides inter alia that in all casee 
in which any matter is required by law 
to be reduced to the form of a docu- 
ment no ‘evidence shall be given in 
proof of the terms of such matter eacopt 
tbo document itself. S, 633, Criminal 
F. 0., provider that: 

any Court, bafors which a ooafaasion or 
other statement of an aooused person recorded 
orparporting to be recorded under 
a* 864 is tendered or has been received ixi aVi* 
deaee, finds that any of the provbtAAe 
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either of such eeetlosie iiafw nol^ faeeia O0ittplie4 
with by the Magistrate recording the state* 
meat, it shall take evidence that such person 
duly made the statement recorded, and not- 
withstanding anything contained in the Evi- 
dence Act 1872, S. 91, such statement shall be 
. admitted if the error has not injured the ac- 
cused as to his defence on the merits.” 

. • 

It is contended that the use of the 
words, "notfawithstanding anything con- 
tained i» the Evidence Act 1872, 8. 91*’ 
indicates that a confession must in 
every case be recorded in the first in- 
stance: but S. 533 is by its terms con- 
finec^'lo confessions or statements re- 
corded under S. 164 or S. 364 of the 
iCode. Moreover, the words “nothwith- 
Istanding anything contained in the 
Evidence Act 1872, 8. 91” so far as they 
apply to S. Ksi really are intended to 
make the oral testimony of the Magis- 
itrate admissible to prove the fact that, 
notwithstanding the absence of a certi- 
ficate that he complied with the provi- 
sions of that section, he did as a matter 
of fact comply with such provision. The 
operation of this saving clause is, there- 
fore, intended to cure the defect of want 
jof proper certificate by the Magistrate. 
It is to be noted that after the Magis- 
trate has been examined and the Court 
is satisfied that the statement was duly 
made it is the record of such a state- 
ment that has been made admissible by 
Is. 533 and not the evidence of the 
Magistrate about the terms of state- 
ment. These two sections, therefore, 
'do not help the appellants as they do 
not, read together, affect a confession 
which has not been recorded. 

Section 164 in my opinion does not 
'govern the present case, as the accused 
was not produced before the Magistrate 
for the purpose mentioned therein, nor 
does 8. 364 of the Code governs the case 
las it is confined to cases where evidence 
has been produced against the accused 
and the Magistrate examines him with a 
view to enable him to explain anything 
which has appeared against him in such 
evidence. In the absence o^ any provi- 
Ision of the law making it obligatory on 
a Magistrate to record a confession, as 
in the present case, I must hold that it 
is not a matter which is required by 
law to be reduced to the form of a docu- 
ment. I wouldt therefore, hold that the 
terms nf the eonfession made by the 
accused in the presence of the Magis- 


trate in the pment case could be provedi 
by' the testimony of the Magistrate. 

Nor do I think tfaa( as was contended 
on behalf of the appellant? it makes any 
difference that the aepuSed did^ not 
know that he was making the incri- 
minating statement in the presence of a 
Magistrate; in other words, that he did 
not know that the person before Whom 
he was produced was a Magistrate,^ 
because S. 26, Evidence* Act, does not 
make the admissibility of the confession 
dependent upon the knowledge of the 
accused as to the identity of the Magis* 
ti’i^te, the main consideration being thej 
presence of the Magistrate .and thej 
making of the confession in his pre-| 
sence. But I am not prepared to hold 
that the accused was not aware of the 
presence of the Magistrate. 

The Dial testimony of the eyewit- 
nesses mentioned above and th'o confes- 
sion of the accused leave, in my opinion,, 
no doubt that he caused the death of 
Azim by stabbing him in the abdomen 
with a knife which he carried with him' 
for the purpose of assaulting his ene- 
mies. It must* be assumed that a per-^ 
son who goes armed with a stabbing 
weapon to assault another person 
against whom he has a previous grudge 
and actually strikes that person at a 
vital part of his body and causes bis 
death, intends to cause such bodily in- 
jury as is imminently dangerous to life 
and must be held guilty of murder. 

I would, therefore, uphold the convic- 
tion ot Jog Baj for the murder of Azim- 
and would dismiss his appeal. 

Currie, J. — I agree. 

u . m ./ k . k . Appeal dismissed , 
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Jai Lal and Curbib, JJ. 

Abdul SZ/aftwr— Petitioner. 

V. 

Mahadev Parshad and another — ^Res- 
pondents. 

Criminal Bevn. Fetn. No. 701 of 1929,- 
Decided on 29th March 1930, aghinsi 
order of Dist. Magistrate, Ambala, S>/« 
23rd February 1929. 

^ Criminal P, C., S. 430 — Sail for pot- 
aotaion of hovae diamiatod^Plaititif f auBao- 
<|ttontIy provonting spplioatioii Ihol Aofiae^ 
dsni having diaappoassii^ hia somvfshlfP* 
should bo I won into poomfMdon 1»y jjapjt|^ 
-^Ordor by Magtalrato acsaiikmb^lf 
quout mpplloalbbii 



lB8p ^ A^dul Shakuh V, Mahadev Pabssau (Jai tH , J.) 1®30 


, pfevifiitt pr^Ur dUmUieil — Bolb 
Pir4«Hi BbM to bA patiod in executive cepe- 
«ifp under Police Act end High Court held 
to lMveM juriidictipn to reverie them - 
^CoeArnnieiit of Indie Act S. 107 held to 
>lieee no opplicetion^Police Act, S. 25— 
^Government of indie Act, S.107. 

A volt for posMssion of a botise was dis- 
CQiiied on a finding that the relation of land- 
tiord and tenant did not oxist between the 
.parties. Subsequently the plaintiSs in the 
suit presented an application to a Magistrate 
‘First Class, that the .defendant S who was 
, again alleged to be a tenant had disappeared 
.and his whereabouts were not known and 
his moveables were lying in the ^ouso, A 
prayer was made that the {police be directed 
to take over th) possession of the ‘property 
.after breaking the lo 2 k of the house. The 
Magistrate on 26th November 192):^ passed the 
. following order : *' The application be sent to 
''the Sub-Inspeotor of Police Ambala with the 
remirk tb it the bouse should be got ‘Opened in 
"jho presence of respeotable persons of the 
Mohalla and that on receiving cartage from 
’.the applicant goods hi made over to the 
Sheriff of the Court, *’ 

The goods wave made over to the Sheriff in 
^pursuance of the order. In December 1928 S 
jireaented an application praying that the 
order passed on the previous occasion be set 
aside. The Mii>gistrate dismissed the petition 
on 19th January 19S0. 

Held ; that the ffrat order passed by the 
Magistrate on 2Sth November 1928 was passed 
by him as an executive onlcer purporting to 
•act under the Police A'jo and not as a C ourt 
of law or as a Magistrate acting in judicial 
-capacity, The second order of l'.)th January 
AOiO was merely couboquuntial on the first 
order and stood or feil therewith. Tin ques- 
tion oi the power of th ? Magistrate to pass 
'Buoh an order was one to bo dealt with by his 
-superiors on the executive side and ‘the High 
Court bad no jurisdiction to reverse the said 
. orders under the provision'^ of the Oclininal 
■P. C. 

That in vie^v of the iindiog that the Magis- 
trate was not acting as a C.3art of law, 107, 
Government of India Act bad no application ; 
4 P. n. 10 JS Cr.; /!.. I, /i. 1927 All. 193 ; 
A. 1. a. 1 )’20 Jiom. 551 24 121 ; 36 

Mad. 72 ; Kx parte Jhadlaugh, 3 o. B. D. 549, 
J)iat. [P 691 0 1] 

Shujaurhliti and Mohammad Amm 
— for Petitioner. 

Sumlar Da.s— for Bespondents. 

Order of Reference. 

Jai Lalt J 1?he facts of this case 
^a^e peculiar. Apparently there was a 
dispute about , some immovable pro- 
perty between 4ihe parties and in a suit 
No. 138 of 192^27 Firtn Hatji Mai 
MShati Dec Peirshad v. Abdulla 
.JShakur it Was held that the relation* 
ship Qf landlord a^d tenant did 
resist JtetwCMi the parties and on that 
iinding the suit ht posseBsion of the 
1^0^; wile - 

|t apj^ara hubseqineiiir to th5 


dismissal of 'the suit the respondents, 
who were plaintiffs in the suit men- 
tioned above, presented an application 
to the Magistrate First Class Ambala 
Cantonment alleging that Abdul Shakur 
the defendant in that suit, who was 
again alleged to be . the tenant; of the 
applicant had disappeared and his 
whereabouts were not known, and that 
his moveable property was lying in the 
house, A prayer was made that the 
police be directed to take over posses- 
sion of the moveable property after 
breaking the look of the housai*- The 
Magistrate, on 26th November 1928, 
possed the following order : 

“ The '"’ap plication ba sent to the Sub-In- 
peotor Police of Ambala, with the remark that 
the house should be got opened in tho presence 
of respectable persons of the Mohalla and that 
on receiving cartage from the applicant goods 
be made over to the Sheriff of the Court, 

It appears that in pursuance of 'this 
order, the Sub-Inspeotor opened the 
bouse and made over the goods of the 
petitioner Abdul Shakur- to tho Sheriff 
of the Court. The petitioner, on Isfc 
December 1928, presented an applica- 
tion to tho Magistrate, paying that the 
order passed en the previous occasion 
be sot aside and that pos^c'ssion of the 
house be given back to him. The 
Magistrate dismissed tho petition on 
19th January 1929. Thereupon a peti- 
tion for revision of this last order was 
presented to the District Magistrate 
but was rejected by him on 23rd Feb- 
ruary 1929. It is to bo noted that no 
application for revision of the original 
order, directing tho Sub-Inspector of 
Police to open the house and to hand 
over the property of tho petitioner to 
the Sheriff of the Court, ‘was presented 
to tho District Magistrate. 

The petitioner has now presented 
this petition for revision in this Court 
and it is directed against both the 
orders of the Magistrate. An import- 
ant question that arises in this case is 
whether this Court his jurisdiction to 
entertain the petition or in other words 
whether the order of the Magistrate, 
which is bought to bo revised, was 
passed by him in his judicial capaoitiy 
or in his executive capacity. If it* was 
passed in bis judicial capacity then I 
have no ddubt that this Court has juris- 
dtetlpn and, under the circumstance^ 
o|.tbe casoi the order should be set 
aside. The respondents* counsel con* 
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tends that the applioaMon for revision 
sfaonld not be entertained by this Court 
because the petitioner has subsequently 
instituted a suit against the respon* 
dents for recovery of possession of the 
bouse, but in the peculiar circum- 
stances of this case, I do not think this 
objection should p!revent this Court 
from entertaining the petitioui 

It is quite clear that the respondents 
dishonestly moved the Magistrate to 
practically eject the petitioner from 
the house after he had failed in this 
attemjpt in the civil Court and it will 
under the circumstances, be unfair to 
drive the petitioner to the civil Court 
to obtain relief by a suit if it can be 
granted to him in these proceedings. 

Mr. Sundar Das, counsel for the res- 
pondents, contends that the order of 
the Magistrate was passed under 8.' 25, 
Police Act, 1861. That section pro- 
vides that : 

“ it shall be the duty of every police officer to 
take charge of all unclaimed property, and to 
furnish an inventory thereof to the Magis- 
tratv3 of the district • and that he shall be 
guided as to the disposal of the property by 
such orders as he shall receive from the 
Magistrate of the district. ’* 

The order in the present case was 
not passed by the District Magistrate 
but by a Magistrate of the First Class, 
arrogated to himself the powers of a 
District Magistrate, powers which are 
of an executive nature, it is no concern 
of this Court. There is no other provi- 
sion of the law under which the Magis- 
trate could proceed in the present 
case and it is contended that he exer- 
cised his powers as a Magistrate and, 
unless it can be shown that he acted 
expressly under the provisions of some 
law which confers power on him so to 
act and such powers are expressedly 
defined to be executive powers, this, 
Court would have jurisdiction over the 
actions of the Magistrate. In other 
words when a Magisrtate takes any 
action in his capacity as a Magistrate, 
it is contended on behalf of the peti- 
tioner that, be is amenable and subject 
to the supervision of this ^ourt, and 
this Court has the pow^r to revise his 
orders. ^ The question, in my opinion, 
is cl interest and presents some difii- 
oulty and is, therefore, fit to go before a 
Division Bench for decision., I Ac- 
cordingly refer the following questfon 
to a Divisioii Bench. 


“ Whether this Court has jarisSictioa to 're* 
vise the orders of the Magistrate, Firftt Claee,. 
Ambala Cantonment, pas8(»d oq 26th l^ovembor 
1928, and 19th January 1920, whether under 
the Criminal Procedure Oodo, or under S. 107 
Government of India Act ? v . 

Currie, J. — The circumstances lead- 
ing to this application have been fully 
stated in the order referring the ques- 
tion to Division Bench. Tne question : 

“ Whether this Court has Jurisdiction to' 
revise the orders of the Magistrate First Class' 
Ambala Cantonment passed on 26th November 
192S, and 19th January 1929, whether under- 
the Criminal Procedure Code, or under 3, 107, 
Governidont of India Act. ** 

If the orders passed by the Magis- 
tmte, First Class, Ambala Cantonment, 
were passed by him in the capacity of 
a judicial officer sitting as a Court, this 
Court would admittedly have jurisdic- 
tion to revise those orders. The point 
for determination therefore is whether 
the said orders were passed by Mr,. 
Keelan as a Magistrate in his judicial* 
capacity or as contended by the respon- 
dents in his executive capacity under 
S. 25, Police Act. In the first applica<^ 
tion presented on 26th November 1928 
by the firm Harji Mai Mahan Deo Par- 
shad no specific reference to the provi- 
sions of any law is made; the petition 
is headed hakhiamat shaeif sahib haha- 
dur Magistrate darja awal camp Ambdda' 
and the prayer is that orders hasah 
qaida marwa^a kufal mdkan mazkur 
hhalwayajakar jo asbab baramad houa 
took mat khana sarkari men rakhwa 
diya jawe might be passed. This peti- 
tion recited that the house was the 
property of the applicants and that the 
goods in the house belonged to Abdul 
Shakur. The order of the Magistrate 
passed on 26th November 1928, was to- 
the effect : 

" that the. application be sent to tho Sub- 
Inspector, Ambala, with the remark .that the 
house should be got opened in the presence 
of .respectable persons of the moballa and' 
that on receiving cartage from the applicant 
goods bo made over to the Sherii! of the 
Court. ** • 

This was accordingly done. 

On the 1st December Abdul Shakur 
presented a petition to the Magistrate^ 
asking for return •of possession. T^iiSr 
petition was dishaissed by Mr. Keelan 
on 19th January 19l2&. Jt was noted 
that no law bad been cited under whiob 
be could restore pbsse&fsion ^nd ihii* 
the copy of the judgment tii tbg'' 
suit ’did riot rihow the 
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Mr, Keelan then feigned him** 
-eeff MAgistmte, First Oias^. The mere 
laol that he signed asV'^egistrate First 
!0aBS does not necessarily imply that 
"he was acting* as a Court of law. 

The next step was an application *for 
^reviBion presented before the District 
Magistrate ‘which was, however, dis- 
missed on 23rd February 1929. This 
application had sought merely to' have 
Mr. Keelan’s second order revised and 
.had not attacked his first order.' 

In the course of the proceedings be- 
fore the District Magistrate Mr. ICeelan 
was asked under what provisions of 
law he had acted, and he replied that 
he has acted in accordance with the 
usual practice, and that his action was 
under B. 25, Police Act. Now, S. 25, 
Police Act runs ; 

** It shall be the duty of every police officar 
to take charge of all unclaimed property and 
to furnish *an inventory thereof to the Magis- 
trate of the district. ** 

** The police-officers shall be guided as to the 
> diapoeal of such property by such orders as 
they shall receive from the Magistrate of the 
* district. 

From this it will be seen that what 
is contemplated is that a police officer 
shall take charge of all unclaimed pro- 
perty and shall furnish an inventory 
to the Magistrate of the district, and 
take his orders for disposal thereof. 
That is to say the initiative is to be 
^ordinarily with the police. Pro- 
perty ” is defined in S. (l) as including 
any moveable property, money or valua- 
ble security and clearly the provisions 
of S. 25, Police Act, would not apply to 
to immovable property. In this con- 
nexion it should be noted that the 
Magistrate's order of the 26th November 
contains no reference to the possession 
of the house being handed over, 'though 
it directs the house to be opened and 
gives directions concerning the goods 
to be found therein. 

Now, Mr. Eeelan is clearly not the 
Magistrate of the District. It appears 
that he is the Magistrate in charge of 
Ambala Cantonment. There is nothing 
-on the recdtcl^, to ^show whether thp 
Magistrate qtt diisiriet has formi^lly 
delegated any powers under S. 2^ 
Police Act, to Mr. though It 

rSPl^ars that as a mjitter of practise ha 
4o0s exercise such powers, 

Variout cases have, been cited at the 


Bar dealing with the q,uest!oii of the 
jurisdiction of a High; Court to reVise 
orders. 4 P. S* 1908 Or. was cited to 
show that the orders of an officer who 
claimed to be acting as Collector add 
head of the excise adminitration of the 
district; could be revised. That case, 
however, is distinguishable fr9m the 
present case. It was there held that 
the officer in question could only pass 
the order directing the police to make 
further enquiries in his capacity as 
District Magistrate and could not have 
ordered the police to make investiga- 
tion in bis capacity as Collector.** 

Beference was made to Panel anan 
Banerji v. Upendra Nath (l) and Craw- 
ford Bay ley Co , In the Petition of (2) 
regarding the powers of a High Court 
under 8, 561- A, Criminal P. C. .The 
Allahabad case related to the power of 
a High Court to order certain remark*) 
made in the judgment of the Sessions 
Judge to be expunged from the record, 
and there can be no doubt that in the 
case the Sessions Judge was sitting as 
a Court subordinate to the High Court. 
In Crawford Bayley Co. In the. Petition 
o/{2) the High Court held that they 
had power to interfere with the order 
of the Commissioner of Police, Bombay, 
refusing to allow his legal advisers to 
interview an accused person remanded 
to police custody, when the accused had 
already been brought before a Magis- 
trate for remand. There could be no 
doubt that the matter came within the 
criminal jurisdiction of the Bombay 
High Court. Neither of these rulings 
is, therefore, applicable to the present 
case. Beference was also made to an 
English case Ex parte Bradlaugh (3) 
but the circumstances there were not 
analogous to the present case. 

The rulings, Qiieen JSmprcssv. Munda 
Shetti (4) and Naiaraja Aiyar^ In re(6) 
have been cited with reference to the 
remarks 'contained therein on the tests 
to be applied tor the determination of 
whether an order is a judicial order or 
an executive one. In Nataraja Aiyar^ 
In re (5), at p, 85, the learned Judge 
remarked ; . 

(1) A. I. B. 1927 All. 198=si9 All. 254. 

(2) A, L B. 1926 3cm. -551:^=50 Bom 741, 

(8) [1076; 8 Q. B D. 549. 

(A) ri90l| 24 Had. 121. 

tl9i2] 86 72»2?M. U J. 

^ : ■{, a 755^911) M. W, N. 1012. 
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“ In Bfx v.*Woodhou8S (6) the test ndO^isd 
appeibrs to be wbetlier there vtm a He beiere 
the oflioer. ’• 

«nd this test was applied. 

Now, in the present ease, it oannot be 
said, in my opinion, that there was any 
liis before Mr. Keelan. There was no 
^question of deoiding the rights of any 
Iparty on the petition dooided by th& 
icrder 26th November 1928. That order 
merely directed the police to open the 
house, take charge of certain goods 
which were said to be unclaimed and de- 
posit them with theSheriii. Eventually 
the goods were in bde over to Abdul 
[Shakur by an order dated 13th Decem- 
ber 1928. There can . thus in my opi- 
nion be no doubt that the first order 
passed by Mr. Keelan on 26th Novem* 
ber 1928 was passed by him as an ex- 
[ecutive officer purporting to act under 
the Police Act and not as a Court of 
law .or as ^ Magistrate acting in a iudi- 
cial capacity. The second order of the 
I9th January 1929 is merely conse- 
quential on the first order and stands 
or falls therewith. In my opinion the 
question of the power of Mr. Keelan to 
pass such an order is one to be dealt 
with by his superiors on the executive 
side. I therefore hold that this Court 
has no jurisdiction to reverse the said 
orders under the provisions of the 
Criminal Procedure Code. In view of the 
finding that Mr. Keelan was not acting 
as a Court of law S. 107, Government 
of India Act would in my opinion have 
no application. 

I would therefore dismiss the ap- 
plication. 

^ Jai Lai, J.— I agree. 

B.M./R.K. Application dismissed, 

(6) [1903] 2 K. B. 501=76 L. J. K. B. 746= 
22 T. L. R. 603=70 J. P. 485=95 L. T. 
399, 
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(Lfthore) 

Addison, J. 

MU Mvhara\ Jan — Accused — Peti- 
iioner. 

V. 

Mu Bahat Jan — Oomplamant — Op- 
rposite Party. * 

Criminal Bevn. Petn. No. 63 of 1930, 
Decided-on 5th April 1930. 

Crimiital trial— Evidence— *Mere fact that 
anetiier view ef cate may be Uken dost not 
justify retrial. 

Where the trial Magistrate after oomin j to 
^he oonolusion that the proseoutlon story is 


donkj^ulf dlsobarges the aocusad, the mere oir* 
eum^hoe thi% another view may be taken of 
the ease than that which the trial Magistrate 
takes would not justify a retrial. [P 692 C 1] 
Din Miihammad wai Nazir Ahmad— 
for Petitioner. • 

M» Sleem—tov Opposite Party. 
Judgment. — The complainant insti- 
tuted a criminal complaint under S. d06, 
I. P, C., against her half sister on the 
ground that she had misappropriated 
certain jewels entrusted to ber. The 
complaint was sent to a Second Class 
Magistrate who after hearing aU the evi- 
dence for the prosecution discharged the 
accused. A revision petition was pre- 
ferred in the Court of the.Distriot Magis- 
trate and it was heard by the Additional 
District Magistrate. He considered that 
there should bo a retrial although the re- 
cord of the evidence was complete. He 
accordingly accepted the petition and 
set aside the order of the Second Glass 
Magistrate discharging the accused and 
sent the complaint to a First Class Ma- 
gistrate for disposal. To set aside this 
order the accused has moved this Court. 

It is apparent that the Magistrate is 
inexperienced and that he permitted too 
lengthy a cross-examination of the prose- 
cution witnesses on matters some of 
which were of doubtful relevancy. It 
is also the case that some of his criticizm 
of the evidence is petty but on the whole 
he came to the conclusion that the story 
was a doubtful one which he could not 
accept. He accordingly on that finding 
rightly discharged the accused. 

'The reasons given by the learned Ad- 
dioional District Magistrate for sending 
the complaint back for trial are not 
sound. He has stated that if there 
was evidence that ornaments were 
made over and that there was . a pro- 
mise to return them then obviously 
there was a prima facie case and the 
respondent had to clear herself. The 
Magistrate, it seemed to him, in holding 
that there was no prima facie case did 
so without there being any evidence^of 
rebuttal. This statement of law is un- 
doubtedly wrong. It was for the Magis- 
trate to reject the proseention evidSnoe 
if he did not believe it without 
bnttal. The mere f act . that a eemin 
number of prosecution witnesses are 
examined does not mean that they most 
be believed or that any rebuttal is ne« 
cessary. Again, the learned Ad<litioaat 
Distriot Magistrate said that efto it 
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rntrueting of the jewels w&s doubtful 
end iitsqiiity would bo necessary and as 
:^6 s lower Court admitted that there 
^as some doubt he considered that it 
was his bounden duty to go ahead with 
the 6D<}uiry. This again is a wrong 
|>rmeiple of law. All the evidence had 
been heard, and the Magistrate con- 
sidered that in spite of that evidence, 
the case remained doubtful. He there- 
fore acted quite properly on his finding 
in discharging the accused and giving 
her the benefit of the doubt. 

I was asked, however, to mainUin the 
order of the Additional District Magis- 
trate though the reasons given by him 
were not sefund. I have given the cahe 
jcareful consideration and 1 am not pre- 
pared to do BO. In my judgment this is 
la ease for the civil Courts and it cannot 
be said that the judgment of the trial 
Magistrate was perverse or foolish. It 
may be that another view may bo taken 
of the case than that which the Magis- 
trate took ; but that circumstance alone 
would not justify a retrial. I therefore 
accept this petition and setting aside 
the order of the Additional District Ma- 
gistrate dated lltb December 1929, res- 
tore the order of the trial Magistrate 
dated 19th August 1929, discharging the 
accused. 

R.M,/n K. Petition allowed. 


. 1930 Cr. Cases 692 

(Lahore) 

CUTimi!!. J. 

'Convict — Appellant. 

V. 

JBmp^ror— Opposite Party, 

Criminal Appeal No. 183 of 1930, De- 
cided on 11th April 1930, against order 
of First Class Magistrate, Rohtak, D/- 
22nd January 1930. 

Penal Code, Si. 75, 369 and 392— Charges 
framed against accused under S. 392 and 
not specifically under S. 75 though ‘he ad- 
mits previous convictions—Subsequent con* 
viction under S. 369 without amendment of 
original charge *-*- S. 238, Criminal P. C., is 
inapplicable offence under S. 369 'bejng 
not minor in relation to S. '392 — Conviction 
under S. 379-75 is also impossible there be* 
ing no specific charge under S. 75 *— Crimi- 
nal, P.C,S. 23«(2K 

WboiQ tbs Magistrate frames a charge 
against an accused under S. 393 apd does sot 
oSsfge him speoidcally under 8. 75, though he 
, admits previous convictions, but evantui^Uy 
; Adldihg the offeuoo to*lall more properly under 
fi. 369 convicts the accused under 8. 309 with- 
amending the original charge^, 8. 388 (3;, 


Orlminal P. 0,, otnnot be 'applied as an offence* 
under S. 809 can scarcely be held to be a minor* 
offence in relation to S. 893, the circumstances’ 
attending the two kinds of offences having oon- 
•iderable elements of difference between them. 
The accused cannot also be convicted under* 
8. 379*75 in such a case, there being no formah 
charge under S. 75. [P 692 0 21 

Khurshid^Zaman — for the Crown. 

Judgment. — The present appeal 
from jail and it is not necessary to go^ 
into the facts of the case at length. Itr 
is obvious that the conviction in its- 
present form cannot stand. 

The prosecution story was that the- 
appellant enticed two small boys into-' 
the jungle and removed from their per- 
sons certain ornaments and was subse- 
quently captured with these ornamente- 
in his possession. The case was sent uiv 
for trial under S. 392, I. P. C., and the 
Magistrate framed a charge under that 
section. Though the appellant was^^a 
previous convict and though the* pre- 
vious convictions were put to him. 
and admitted by him, he was not, as far 
as I can see specifically charged underl 
8. 76, 1. P. C. Eventually the Magis- 
trate held that the offence, as made out 
by the evidenoo, more properly fell under 
S. 369, 1, P. C., and accordingly convicted 
the appellant under that section without 
any amendment of the orighial charge.; 
Mr. Khurshid Zaman appearing for the 
Crown admits that this procedure was 
irregular. In my opinion, S. 238 (2),| 
Criminal P. C,, cannot bo applied as aoi 
offence under B, 369. I. P. C., can scarce-j 
ly be held to be a minor offence in rela- 
tion to S. 392, 1. P. C., the circum- 
stances attending the two kinds of 
offences having considerable elements of 
difference between them. Mr. Khursbidi 
Zaman suggested that another method 
of dealing with the offence would be to 
convict under S. 379/75, I. P. C., bub| 
this is impossible, as the Magistrate hasj 
not framed any formal charge under 
8. 75, 1. P. C. The only course, there- 
fore, open to me is to set aside the con- 
viction and remand the case for retriaL 
The appellant to remain in judicial lock: 
up pending retrial. 

b.m./r,k. Case remanded. 
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(Bombsy) 

Mikza and Broomfield, JJ. 
Vishram Narayan -^Petitioner. 

V. 

Emperor— Opposite Party. 

Criminal Bevn, Appln. No. 499 of 
1929, Decided on -llth March 1930, 
against order of Presidency Magistrate, 
Pourfch Court, Bombay. 

(a) Criivinal P.C,, S«. 256 and 537 — OmU- 
fion to record reavoni under S. 256 for 
quettioning accuied forthwith after fram' 
s, ing charge U iriregularity covered by S. 537 
unleit failure of justice is caused. 

OxnissTon to record reasons under S. 256, for 
questioning *tb0 accused forthwith after the 
framing of the charge, as to whether he 
wishes to recall any of the prosecution wit- 
nesses for further examination amounts to no 
more than an irregularity in procedure co- 
vered by S. 537, and would not be a ground 
for settling aside the conviction unless it has 
occasioned a failure of justice : A, I. H. 1927 
Ail 217 ; A- /. B. 1926 LaK 155, Bel* on. t 
A. I. H. 1929 Bom. 309, Bisl [P 691 G 1] 

❖(b) Criminal P. C., S, 342— Provided ac- 
cused if. given opportunity to explain evi- 
dence against him, it is immaterial, whether 
he is examined before or after framing of 
charge, 

Provided the accused is examined after the 
evidence for prosecution is completely closed 
to enable him to explain the circumstance ap- 
pearing in evidence against him, it makes no 
difference whether the examination takes place 
before or after the framing of the charge : 
A. i, B, 1929 Bern, 447, Expl ^ [P 694 C 2] 
T, N. WalavalJcar — for Petitioner. 

A. A, Adarkar — for Opposite Party. 

P. J3. Shingne — for the Crown. 
Broomfield, J. — There is a society in 
Bombay called the Nutan Marathi Hita- 
vardhak Sangha. At a meeting of the 
society on 14th October 1928, there was 
a dispute between the President, S. D. 
Tandulkar, and the present petitioner 
V, N. Devli, who claims to be a member 
of the society but whoso membership is 
disputed. Each of the parties filed a 
criminal complaint against the other. 
The President's complaint against the 
petitioner for offences under Ss. 447, 504 
and 506 1. P. C., was filed on 19th Oc- 
tober 1928, and was heard and decided 
on 13tb November 1929, The.witnesses 
for the prosecution were examined and 
cross-examined ; the accused (that is, 
the petitioner) was examined by the 
Court at some length under S. 342, Cri- 
minal P.C.i then the charge was framed; 
the accused was asked if he wished 
orosB-examine the prosecution witnesses 
1930 Or. 0.87W4,88&89a/4 


further and he said he did not ; and 
lastly some defence witnesses, who were 
present in Court, were examineTd. The 
accused was represented by a pleader. 
It does not appear^ that fty*ther time for 
the defence was asked for, or that any 
objection was then raised to the case 
being disposed of in one sitting. 

But S. 266, Criminal P.O., as recently 
amended, appears to be intended to pro- 
vide that there shall ordinarily be at 
least two bearings (of a warrant case). 
The accused is to bo asked at the next 
hearing whether he wishes to recall any 
of the prosecution witnesses for further 
cross-examination. If the Magistrate 
thinks proper to put this question forth- 
with he is required to record his reasons 
for so doing. In the present case the 
Magistrate omitted to record his reasons. 
This is the first ground on which this 
Court is asked to revise the order of 
conviction of the petitioner. Beliance 
is placed on the decision of the High 
Court in Emperor v. Lakshman (1). 

In the second place it is contended 
that the examination of the accused 
under S.'342 ought to have* been taken 
after the charge was framed, and that 
the omission to examine the accused 
again under that section is an irregu- 
larity which vitiates the trial. For that 
proposition reliance is placed on Ernpe- 
ror V. Genu Oopal (2). 

1 do not think there is any substance 
in either of these contentions. It goes 
without saying, of course, that the pro- 
visions of the Code are meant to be 
strictly obeyed, and if they are dis- 
obeyed, and the disobedience results in 
any kind of injustice that will be a good 
ground for interference in revision. But 
S. 537 expressly provides that there 
shall be no interference in appeal or 
revision on account of any error, omis- 
sion or irregularity which has not oc- 
casioned a failure of justice. In Empe^ 
ror V. Lahfthman (l) the failure of justice 
was patent. TJie accused in that case 
has been called upon to state forthwith 
if they wished to cross-examine the 
prosecution witnesses. They applied 
for time as their pleader was absent. 
The Magistrate refused to gra^ht tbem 
any time, and he also refused their re- 
quest to be allowed to eross-examine the 
witnesses at the next hearing. That 

(2) A. I. B. 1929 Bom. 447. 
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MTt^ very <tiBermt from e mare omiBsion 
.10 jemxd reaseas. The aoouaed were 
denied % privilege to which uoder the 
iaw they were clearly entitled. This 
-ease ea&oot, I think, .be regarded as an 
aabboiity for* the proposition that any 
breach of the provisions of S. 256 neoas> 
sarily involves the quashing of the pro- 
ceedings. No doubt Mirza, J., says at 
p. 698 : "The provisions of S. 256 ap- 
pear to us to be peremptory”. But the 
learned Judges who constituted the 
Bench were apparently in agreement, 
and Patkar, J., says at p. 600 : 

*'It would depsnd on the faote of eaKsh oase 
whether the oontravention of S. 2S6, Criminal 
P. 0., amounts to a mere irregnlarity of pio- 
eednre or to an Illegality vitiating the tria^.” 

That is in accordance with the view 
of the other High Gonrts : Emperor v. 
Ohhajju (3) and Mt. Ohasiti v. Empe- 
ror (4). In Emperor v. Khushal (5) our 
own High Court held that there is no 
universal rule that disobedience even of 
a mandatory provision of the Code has 
the consequence of nullification of all 
proceedings, irrespective of the question 
lof prejudice. There is a ruling of tho 
Ifiangoon High Court to the same effect 
in Nga SlaU v. Emperor {6). The Privy 
Council ruling in Subrahmania Ayyar v. 
Emperor (7) applies only to the breach 
of a mandatory provision as to the mode 
of trial. There had been an illegal 
joinder of charges in that case. S. 266 
does not deal with the mode of tnal, 
but with the order of proceedings : see 
Emperor V. Chhajju{3}, already cited, 
and Emperor v. Bechu Ohaube (8). 

1 do not see any reason to suppose 
ithat the accused in the case before us 
was prejudiced in any way by the Ma- 
gistrate asking him forthwith if he 
wished to oross-examine further, or by 
the Magistrate’s omission to record his 
reasons for this procedure. Apparently, 
if he had recorded his reasons, it would 
only have been necessary for him to say 
that the ease was a simple and rather 
trivial one, that all the necessary evi- 
dence- was available, and that nobody 
objected to. the case being disposed of at 
once. It has been suggested to ns that 
if there had' adjournment the 

. (8) A. L B, JW AU. aiT**49 All, 8l«. 

(4 A. I. E; 1999 Lab. lfitM6.Iiah. 6(M. 

'(5) A, X. B. 1989 Bom. 99t<s{f0 Bom. 680. 

(9) A. 1. B. 1986 Bang. 898s8 Bang. 189. 

M C19D1] 35 Ka(l.«Saa38 1. A; SSf ss'SBSr. 

(8) A. B B. 1938 Alii. BlosiS AU. 131. 


accused might perhaps have summoned 
some additional witnesses. But if he 
reaUy wanted any more witnesses there 
was nothing to prevent him asking the 
Magistrate to summon them. 

As to the objection in connexion with 
S. 342, it is true that in Emperor v. 
Qenu Gopal (2) Patkar, J., appears to 
have expressed the Opinion that the pro- 
per stage for the compulsory examina- 
tion of the accused under S. 342, is after 
the framing of the charge. But that 
expression of opinion was not necessary 
for the decision of the oase. The exa- 
mination of the accused had been merely 
perfunctory ; they had not beei? ' given 
a proper opportunity of explaining the 
evidence against them. That circum- 
stance in itself was sufficient to vitiate 
the trial. But Wild, J., held that, if the 
questions put to the accused had been 
such as to enable them to explain the 
circumstances appearing in the evidence 
against them, there would have been no 
contravention either of the spirit or 
letter of S. 342. The facts there were 
similar to those of the present oase, that 
is to say, the accused had been exa- 
mined before the framing of the charge 
and there had been no further examina- 
tion or cross-examination of prosecution 
witnesses. With great respect I prefer 
the view taken by Wild, J. Provided 
that the accused are examined after the| 
evidence for the prosecution is comple- 
tely closed, and before they are called 
on for their defence, I do not think it 
makes any difference whether the exa- 
mination takes place before or after the 
framing of the charge. The provisions 
of the Code are sufficiently rigid al- 
ready. It would be a mistake, in my 
opinion, to make them more rigid than 
they are by judicial interpretation. So 
far as my experience goes the general 
practice has always been that the de- 
tailed examination of the accused is 
taken before the charge. Tlmt some 
examination of the accused is intended 
to be made at that stage appears to be 
indicated by the language of S. 254, 
"when such evidence and examination 
have been . taken and made.” If, after 
the framing of the charge, further evi- 
dence for the prosecution is put in, 
whether by the exauunation of addi- 
tional witnesses or by further cross- 
examination of those already examined, 
tiien S. 342 requires that there shall be 
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« farther examination of the aoousadt 
4b give an opporthnity for explaining 
that additional evidenoe. Bat if there 
has been a proper examination of the 
uoensed before the charge, and the pro- 
secation case remains as it was without 
any addition, S. 342, I should say, 
does not require anything further. It 
is always open to the accused to make 
a further statement when called upon 
to plead under S. 255. 

Even on the other view, that the ac- 
cused in this case ought to 'have been 
examined again after the charge, the 
error or irregularity would certainly be 
curable under S. 637 : Emperor v. Bechu 
<8), Nga Hla U v. Emperor (6), MoTiiud- 
din V. Emperor (9). But I do not think 
there was any error or irregularity. 

I would discharge the Buie. 

Mirza, J. — The facts of the case 
wjiich have given rise to this revision 
applicatioil are set out in detail in the 
judgment of my learned brother. The 
only two grounds urged on behalf of the 
applicant are : (1) that the Magistrate 
committed an illegality in proceeding 
forthwith with the trial after the charge 
had been framed without giving any 
reason in writing, a procedure which is 
in contravention of S. 256, Oriminal 
P. 0., and (2) the Magistrate committed 
an illegality in not questioning the ac- 
cused generally on the case after fhe 
charge had been framed, failure to do 
which, it is conteded, amounts to a con- 
travention of the provisions of S. 342, 
Oriminal P. C. 

In support of the first contention, 
reliance is placed upon a ruling of this 
Court in Emperor v. Lakshman (l), 
where the conviction was set aside be- 
cause the provisions of S. 256, Criminal 
P. 0., had not been followed in the 
trial. I was a party to that decision. 
The facts of that case, however, can be 
distinguished from the present case. In 
that case it clearly appears that the fai- 
lure by the Magistrate to comply with 
the provisions of S. 256, had resulted in 
a prejudice to the accused. The ac- 
cused's pleader was absent relying on 
the usual practice of the Court in such 
matters to adjourn the case after the 
charge is framed. The accused had ap- 
plied for an adjournment and the Ma- 
gistrate had refused the application. The 
accused ws re unab le to furt her oross-ex a- 
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mine the prosecution witnesses in the 
absence of their pleader. In the pre- 
sent case it has not been shown that 
any prejudice ba|i resulted to the ap- 
plicant owing to the Magiftrate proceed- 
ing with the case forthwith after fram- 
ing the charge. The applicant was re- 
presented by a pleader who raised no 
objection to the procedure followed by 
the Magistrate. The applicant did not 
apply to the Magistrate for an adjourn- 
ment on the ground that he wanted to 
summon more witnesses to give evidence 
on his behalf or any other ground. It 
is not every failure to comply with pro- 
visions of the Criminal Procedure Code, 
wnich, although peremptory in form, 
would vitiate a trial apart from its being 
shown that such' failure has prejadiced 
the case of the accused. S. 537, Crimi- 
nal P. C., seems to me to be comprehen- 
sive enough to cover a case like the pre- 
sent where although an error or irregu- 
larity is shown to have teken place in the 
procedure followed by the Magistrate 
yet it does not appear that such error 
or irregularity has occasioned a failure 
of justice. 

In Emperor v. Chhajju (3) Ken- 
dall, J., was of opinion that the provi- 
sions in B. 256, Criminal P. C., were not 
provisions relating to the mode of trial 
and that failure to follow those provi- 
sions would strictly amount to no more 
than an irregularity in procedure, and 
would not be a ground for setting aside 
the conviction, unless the irregularity 
had occasioned a failure of justice. The 
facts of the case in Emperor v. 
Chhajju (3) were similar to those with 
which we have here to deal. The Magis- 
trate had not recorded reasons for pro- 
ceeding with the trial forthwith after 
the charge had been framed. The lear- 
ned Judge remarks (p. 318); 

appeirs to be oleae enough that the ao- 
oueod did not wish to re-summon any witness, 
for, when they were represented by counsel on 
19th May the witnesses were not re-summoned 
as 1 have no doubt they would have been, had 
any application been made on behalf of the 
aocurod. There has been no failure of justice 
on account of the irregularity.’* 

In lit. Ghasiti t. Emperor (4). Shadi 
Lai, 0. Jm has held ihaft proyided tiher^ 
has been no.oon8eqaeni failnza of jasbioe, 
the Magistrate’s omission to reoord his 
reasons for requiring the aosusedt at.tho 
same hearing as that at 
oharga was framed, t<? stats, 
they wished to eross*esamme 
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seenUon witnesses, ^vould not render 
tM illegal. He has further held 

ilhat the provision contained in S. 256, 
Criminal P. 0. is not mandatory, but 
merly directory. ^ In that case it was 
^ound that the omission by the Magis* 
trate to record the reasons had not 
caused any prejudice to the accused and 
the irregularity in the procedure was 
considered to be cured under S. 537 
Criminal P. 0. 

It is clear in my judgment that no 
prejudice havtng resulted to the applicant 
by the failure of the Magisinrate to 
comply with the provisions of S. 256, 
the objection taken under the first h^ad 
fails. 

On the second point, namely, the 
illegality or irregularity alleged to 
have taken place in not complying with 
the ‘provisions of S. 342, the applicant 
has relied upon certain observations of 
Patkar J, in Emperor v. Genu Gopal 
(2). In dealing with the latter part 
of S. 342, the learned Judge has re- 
marked that the stage for calling upon 
(he accusedto explain the circumstances 
appearing in the evidence against him 
would be reached when after the charge 
is framed the accused either declines 
to cross-examine the prosecution* witnes- 
ses, or when he expresses a wish to cross- 
examine the witnesses the cross-exami- 
nation and re-examination are finished, 
and the evidence of the remaining wit- 
nesses for the prosecution taken. But 
that expression of opinion was not 
necessary for the decision of the case 
and was not shared by Wild, J. who 
delivered a separate but concurring judg- 
ment. Wild J., remarks (p. 1143): 

if tho learned Magistrate had ques- 
tioned the applicants generally on tho case on 
Ist November for the purpose of enabling them 
to explain the oiroumstances appearing in the 
evidence against them, his failure to question 
them again after their refusal to cross-examine 
the prosecution ‘witnesses would not havo been 
contrary to the provisions of S. 343.” 

^The Magistrate in that case had ques- 
tioned the accused before framing the 
charge. With great respect I follow tho 
view expressed ;by Wild, J, on this point 
in preference tqthat expressed by Patkar 
J.flPhe latter part df S. 342, CL (l),,lays 
down (hat the Court shall question the 
generally ou: the case after the 
L^i^eSses foir the ijroseoution have been 
he is called on for 
It would be permiss'ible 


under (his section, in my opinion, for 
such examination of (be accused to be 
after the witnesses for the prosecution 
are examined but before the charge 
is framed and the accused called on for 
his defence. The Magistrate, in my 
opinion, has not committed any irregu- 
larity in recording .the accused's state- 
ment before framing the charge. 1 
may state here that the applicant's 
petition did not set out ground 2 in 
clear or explicit terms. Ground 2 taken 
in the petition which relates to this 
point only states: "The statement of 
the accused has not been properly re- 
corded". We have, however, heard argu- 
ments on the point and are satisfied 
that there has been no illegality or irre- 
gularity in the procedure under this 
head which can be said to vitiate the 
trial. S 

1 agree that (he Buie should be dis- 
charged. 

R.M /r.K. Buie discharged. 

1930 Cr. Ca8es"696 

(Bombay) 

Mirza and Broomfield, JJ. 

Emperor 

V. 

Shivputrayya Baslingaya — Accused. 
Criminal Bef. No. 11 of 1930, Decided 
on 25th February 1930, made by Addl. 
SeSs. Judge, Belgaum. 

sit (a) Evidence Act, S. 114, lllut. (a) — Ac- 
cused showing place where stolen property 
is concealed does not by itself raise pre- 
sumption of his having committed theft or 
dacoity or receiving stolen property but if 
such property was produced from his house 
unless he can account for his possession 
there is such presumption. 

The mere fact that an accused person points 
out the place in which stolen property is con- 
cealed does not give rise to any presumption 
under 8. 114, or justify his conviction of the 
ofionce of receiving stolon pioperty, still less 
of the offence of theft cr dacoity, But if such 
property is produced from the house of the ac- 
cused person a presumption would ari^ under 
8. 114, Ulus, (a), that the accused was either the 
thief or had received the goods knowing them 
to be stolen unless he can account for his pps* 
session of tho stolen articles : 17 All, 57G, 
Be/. [D 700 C 1] 

(b) Evidence Act, S. 27— Court's duty in 
applying S. 27, 

Per Broomfield, J.— In order to apply 8. 37 
it is necessary to know exactly what the state- 
ments relied upon are; because they are ad- 
missible only so far as they lead to the dis* 
CO very of some fact and no further : 11 B. H. 
0. Zt. 243, m on. [P70D01] 

^8) Evidence Act, S. 27— Fact dUeevered 
In cenftequence ef information by .ene ac* 
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cuted, other giving smme inlermetien— Feci 
•cennot be teid to bo discovered from infer* 
snetion given by both. 

When a fact is discovered in consequence of 
information given by one accused, and other 
•accused persons also give the same informa- 
tion, it is not legitimate to say that the fact is 
discovered within the ^meaning of 3. 27 from 
the information given by all of them : 2 Bom, 
L, B. 1039; 2iW, B, (Cr.) 36; 11 B, H. C B. 
242, Ref. [P 700 C 2] 

P. B. ^hingne — for the Crown.* 

S. D. Sapre and S, B. Qumaste^lor 
the Accused. 

Mirzfh, J . — This is a reference made 
by the Additional Sessions Judge, Bel- 
gaum, under S. 307, Criminal P. C., 
in a case he tried with a jury in 
which the accused were charged with 
haying committed offences under Ss. 457 
e.nd 395, 1. P, C. The jury returned an 
unanimous verdict of not guilty. The 
Sessions Judge differing from that ver- 
diot has made this reference and is of 
opinion that the accused could be con- 
“vicbed of offences under those sections. 

The case for the prosecution rests 
upon the identification of accused 1, 3, 
4 and 5 and upon the production of part 
of the stolen property by accused 1 to 
4 jointly and by accused 2 from his 
own house. 

There can be no doubt that an offence 
of house-breaking and theft was com- 
mitted in the house of the complainant 
Adiveppa on the night of 11th Septem- 
ber 1929. At that time the only occu- 
pant of the house was Adiveppa’s dau- 
ghter-in-law Basavanewa. The evi- 
dence of Basavanewa is that on that 
night her husband was absent from the 
house and as she was the only inmate, 
3he had closed all doors and had gone 
to sleep, that she had got up owing to a 
noise proceeding from the kitchen and 
had lighted her lamp. The persons who 
bad made an entry into the house came 
up. blew out the lamp, and thereafter 
•effected an entry into the God room of 
the bouse from which they removed a 
tin-box containing certain Articles of 
value. According to her, ^he saw and 
identified accused 1, 3 and 4 who were 
previously known bo her and she also 
eaw a dark tall man whom she subse- 
quently identified as accused 6. Ac- 
t^used 2 was not mentioned by hef as 
tibving been among the persons who 
ibad entel-ed the house this night. The 
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robbers ohained up the door .of the 
house from outside when they left it. 
The infirmity in this evidence is that 
the next morning when tbe house was 
opened from outside by a passer by, a 
woman, also of the name Basavanewa, 
in consequence of the witness Basava- 
newa calling out to her for help, Basava- 
newa gave out that thieves had entered 
her house and had ohained the door 
from outside after having stolen pro* 
perty from the house, but she did not 
mention the names of accused 1, 3 and 
4 as having been among the dacoits. 
At^7 a. m. in the morning her father-in- 
law Adiveppa returned frofia his field ' 
and coming to the house was informed 
by Basavanewa of what had occurred. 
On this occasion the evidence of both 
Adiveppa and Basavanewa is that 
Basavanewa told Adiveppa the names 
of accused 1, 3 and 4 and stated also 
that there was a dark tall man whom 
she could identify if she again saw him. 

At about nine o'clock the same morning 
Adiveppa. gave the first iafojrmation to 
the police patil but the information was 
in general terms and he did not disclose 
the names of accused 1, 3 and 4 to the 
patil. At this time a police jamadar 
Jangumiya was staying in the village 
in the house of the police patil in con- 
nexion with the Ganpati festival. 

Jangumiya assisted the police patil 
in the investigations which were started 
immediatelyafter Adiveppa had given the 
information to the police patil. Certain 
panchas were summoned and a panch- 
nama of the house was made in the pre- 
sense of Jangumiya and the police patil. 
Adiveppa was. present at the time the 
panchnama was made. Even then the 
names of the dacoits were not disclosed. 
The Police Sub-Inspector arrived in the 
village at 4 or 4-30 p. m. of the same 
day, I2th September. It was after the 
arrival of the Police Sub-Inspector that 
the names of accused 1, 3 and 4" were 
disclosed to him by Basavanewa and t&e 
complainant as persons who had taken 
part in the dacoity, The Sub-Inspector 
of Police gave instructions to the police 
patil to keep a watch on these tlSc^ ' 
accused. The police patil did so and 
as the result of his following the three 
accused to a public meeting, which, was 
held that night at 11 p. m. in thq tiU 
lege, gathered certain information 
he communiciaied to the 
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013k ftbe following day, 13tb 
&i$|>t)0DiW. The Police SubJnspector 
S0&4 for aoeosed 1 to 4 and in conse- 
qaence of certain information he got 
from them they were taken to certain 
fields which did not belong to them 
where they individually and by turns 
pointed out places from which some of 
the stolen articles were recovered. The 
evidenee does not show what statements 
each of the four accused made in con- 
sequence of which the discovery of the 
stolen articles was mads. Latev in the 
afternoon of the same day in conse- 
quence of information given by ac- 
cused 1 to 4 accused 5 was arreste'd, 
and an identification parade was held 
at which Basavanewa identified him as 
the fourth person who had entered her 
house and taken part in the dacoity on 
the night of lltb September. 

In order to convict the accused of 
oSonces of house-breaking and theft it 
would be necessary in the first place to 
believe the evidence of Basavanewa as 
to her identifioatton of accused 1, 3, 4 
and 5. It is clear the offence was com- 
mitted during the night. Basavanewa 
was asleep at the time when the dacoits 
entered the house. Having been awa- 
kened by the noise she lighted the lamp, 
but the lamp was blown cut soon after 
it was lighted. She has stated that 
some of the accused came up to her. 
But she has also stated that after the 
lamp was blown out she was unable to 
see or identify the persons who were 
standing near her. She has also stated 
that some of the persons present threat* 
en^ her not to raise an alarm. Had 
this evidence of Basavanewa received 
support from the first information given 
the next morning to the police patil we 
might have regarded it with some con- 
fidence. The explanation given by Adi- 
veppa that he supinressed this informa- 
tion from the complaint he lodged with 
the police patil because be was afraid 
the police patil might shield the cul- 
prits and help them to do away with 
the stolen p^o^rty is not one which we 
could easily ^cept. If the jury dis- 
beKeved tihis ! part of the evidenee of 
l^sayanewa and Adiveppa we would 
^ be able to say thnt they wete not 
; jt^ified in doing se or that they aoii^ 
in a peryerse manner. 

The learned pbvbsnment Header has 
urged that the evidence of Basavanewa 


and Adiveppa regarding the identifica- 
tion of accused 1, 3 and 4 has received 
sufficient corroboration with ref«‘renoe 
to the stolen articles that were produced 
by them. The evidence with regard to 
the production of the stolen articles by 
accused 1, 3 and 4 does not show that 
the articles were produced . from their 
possession. All that it amounts to is 
that those accused along with accused 2 
pointed out places where the stolen 
articles were concealed. The only value 
that could be attached to the dis- 
covery of thoso articles would *depend 
upon any relevant statements the 
accused may have made which led 
to the discovery. It is not shown from 
the evidence what statement each of 
the accused made which led to the dis- 
covery of the articles. Under these cir- 
cumstances we cannot say that the jury 
was wrong in not attaching iinportance 
to the discovery of the articles made in 
consequence of the accused 1 to 4 hav- 
ing pointed out the places where the 
articles lay hidden. Where the articles 
are not shown to have been in the pos- 
session of the accused no presumption 
would arise that they bad come by it by 
means of an offence. The prosecution 
have not succeeded, in our opinion, in 
proving that the accused admitted or 
were otherwise proved to have been in 
possession of the stolen articles at any 
time. 

With regard to the case of accused & 
it depends solely upon his iden- 
tification by the witness Basavanewa. 
It has not been shown that he was in 
possession of any stolen article or poin- 
ted out any. We cannot say that the 
jury were wrong or perverse in not rely- 
ing upon the evidence of Basavanewa 
against accused 5. We are not prepared 
to take a different view from the one 
taken by the jury in his case. 

With, regard to the case of accused 
1, 3, 4 and 6 we are of opinion that the 
verdict of the jury is proper- 

With regard to the case of ac- 
cused 3, Bksawanewa has not identified 
him as one who entered the house. The 
theory of the prosecution is that acohsed 
2 .must have been outside the house 
guftrdingthe entrance and facilitating 
the commission of the offence by the 
oldier accost. The evidence against. 
ahimBed S is that he produced frbni hia 
hoDse ai^ides Exs. E and E. which an^ 
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proved to have been part of the stolen 
property. As these articles were pro- 
duced from the house of accused 2, 
by accused 2 himself, it is satis- 
factorily proved in our opinion that he 
must be deemed to have been in posses- 
Ision of them. A presumption would 
larise under S. Ill, Ulus, (a), Evidence 
lAct, that accused 2 was either the 
lth:ef or had received the goods knowing 
[them to be stolen, unless he can account 
[for his possession of the stolen articles. 
The dacoity was committed on the 
night of 11th September and the 
discovery of the stolen articles in 
the possession of accused 2 was made 
on 13th September. Accused 2 in his 
statement simply denied that the arti- 
cles found iu his bouse were in his pos- 
session and gave no explanation as to 
hbw* they name to be in his house which 
would be consistent with bis innocence. 
The learned Judge does not seem to 
have placed this aspect of the case 
against accused 2 before the jury. 
It is possible that if the jury had 
been properly directed on this point 
they might have convicted accused 
2 of an offence in the alternative 
of either having . committed dacoity or 
of having committed the offence of dis- 
honestly receiving stolen property. The 
evidence against accused 2 would 
justify us in holding that he is guilty 
of this alternative offence. We convict 
acQusedt2 of an offence in the alternative 
under Ss. 395 and 111 and sentence him 
to eighteen months’ rigorous impri- 
sonment. 

The Begistrar, appellate side, should 
provide each accused who has been ac- 
quitted and discharged with single third 
class railway fare by a passenger train 
from Bombay to Eambar Ganvi railway 
station, M. & S. M. Bailway, near Dhar- 
war, and to pay to each such accused 
six annas for three days’ expenses in 
advance. 

Broomfield, J.—I agree with my 
learned brother that it is impossible to 
place much reliance on the evidence of 
the girl Basavanewa as to her identifi- 
cation of accused 1, 3 and 4 in view of 
the fact that the names of those accused 
were not communicated until the arrival 
of the Sub-Inspector. The mention ^ of 
the names of alleged offenders in the 
first information is always and quite 
l^perly relied upon by ihe prosecution 


as affording strong corroboration of evi- 
dence of identificatiou. But conversely 
when the names are not mentioned at 
the earliest opportunity must neces- 
sarily fellow that the evidence of iden- 
tification is rendered more or less suspi- 
cions, unless some satisfactory explana- 
tion is forthcoming of the failure to 
mention the names. In this case the 
explanation given by Adiveppa, the com- 
plainant, is that he was afraid that the 
police patil might be desirous of fihioi- 
ding tlie accused. This story, however, 
is not in the least probable. Although 
there appears to be some (clationsh.p 
between the patil and accused 2 he 
Is not in any way connected with the 
other accused, and accused 2 happens to 
be just the one whom Basavanewa does 
not claim to have identified. Further 
it appears that the police patil so far 
from shielding the accused took a very 
active part in ^rking up the case. As 
far as I can see there is no reason what- 
ever why the complainant should not 
have mentioned the names of -the accused 
if he had really known them, particu- 
larly in view of the fact that the police 
patil was accompanied by a police head 
constable, Jangumiya, who, for some 
reason which is not very apparent, has 
not been examined as a witness for the 
prosecution. 

In the case of accused 5 there is no 
evidence at all except the fact that 
Basavanewa picked him out in an identi- 
fication parade held on 13tb September. 
When she made her statement to the 
Police Sub-Inspector at 4 o’clock on the 
12tb she is said to have stated that one 
of the dacoits whose name she did not 
know was a tall dark man. We have 
seen accused 5 as well as the rest of the 
accused in Court, and it does not appear 
to us that he is markedly distinguished 
from the others either in respect of bis 
complexion or his height. 1 think it 
would be unsafe to convict accused 5 
merely on the strength of this identi- 
fication by the girl. 

There remains, therefore, only, the 
evidence relating to the property. $c»W 
it appears to be a fact that aqCBB^ Xi 
2, 3 and 4 pointed out certain places in 
fields not belonging to theixi in which 
some of the property stolen in tjbe 
dacoity was concealed. It is important 
to note that the fields where tfae ; ^^ 
perty was found do not belong 
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The property was not, there- 
fore, in their possession, and the posi- 
tioB ih that respect has not been pro- 
perly explained to the jury by the lear- 
ned Judge in his charge. What he says 
about this production of property is: 

‘If au aooused is in possession of stolen pro- 
perty, be must explain how he oame to be in 
possession of the property or he is presumed bo 
be a thief or receiver of the stolen property 
(8. lU, illus. (a).’* 

If the jury, instead of acquitting ac- 
cused 1, 3 and 4, had convicted them, 
relying upon this presumption *in the 
Evidence Act, and the matter had come 
before us, it would have been necessa];y 
to coQsider Vhether there had not been 
a misdirection. The mere fact that an 
|aocused person points out the place in 
which stolen property is concealed does 
!not give rise to any presumption under 
S. 114, or justify his conviction of the 
offence of receiving stolen property, still 
less of the offence of theft or dacoity. 
In that connexion I may refer to Queen- 
Empress V, Gobinda (1). To justify the 
finding that the accused 1, 3 and 4 
had been in possession of the property 
which they pointed out, it would be 
necessary further to rely on certain 
statements alleged to have been made 
by these accused to the police. A num- 
ber of statements have been placed upon 
the record in the body of the various 
panchnamas made which are obviously 
irrelevant and should never have been 
admitted at all. There are certain other 
statements of the accused deposed to by 
witnesses which might conceivably be 
admissible under the terms of S. 27, 
Evidence Act. But in order to apply 
that section it is necessary to know 
exactly what the statements were; 
because they are admissible only 
30 far as they lead to the discovery 
jof some fact and no further. That is a 
proposition which has been frequently 
laid down by the Courts, I need only 
refer to the case of Beg. v. Jora 
JIhsji (2). Here the evidence which has 
been given as to the statements made 
by the accused Is in this form. Ex. 21, 
the police .paiil, flays that the Sub- 
Inspector came; atid questioned t he ' ac« 
cosed. ®hey gave some information and 
offer^ to point out the place where the 
proj^rty had been* hi(3den. The Sub- 
Inspeotoy, Ex. 25| aays similarly: 

,S1 


"Accused 1 to 4 came. 1 questioned them. 
They gave me Information and offered to point 
out the places where the stolen property had 
been concealed." 

He then goes on to say that each ac- 
cused independently pointed out the 
same place. The panoh witness Gang- 
alppa Ex. 15 says: 

"The first four accused lad ua to the places 
where they said they had secreted the orna- 
ments. They took us to a place near the patlPs 
tank. There was near by a prickly pear hedge. 
They could not be seen from outside. All the 
accused pointed out the same plaoj as tha one 
where they had secreted the stolen jewellery." 

Then again later on: * 

"Acoused 1 and 2 offered to show us another 
place near Niohanki where they said they had 
concealed the tin box (Art. 1). They took us 
to a Hedge of prickly pear in a field belonging 
to the patil." 

Again in cross-examination this wit- 
ness says: 

"Accused 1 was questioned by us as to tl),e 
place where the stolen articles were hid." * 

The statements of the accused being 
deposed to as having been jointly made 
in this manner, it is not clear whose 
statement led to the discovery of the 
property. When a fact is discovered ini 
consequence of information given by 
one accused, and other accused persons 
also give the same information, it is not! 
legitimate to say that the fact is dis-| 
covered within the meaning of S. 27 
from the information given by all of 
them: see Queen-Empress v. Bashya (3) 
and Queen-Empress v. Bam Ghurn 
Cheng (4). Further, owing to the form in 
which these statements of the accused 
have been deposed to, it is not even possi- 
ble to say that the statement which actu- 
ally led to the discovery of the property 
was an incriminating statement at all* 
In that connexion I may refer again tK> 
the judgment of West, J., in Beg. v. Jora 
Hasji (2), where the learned Judge says 
(p. 244): 

"For instance, a man says; ‘You will find a 
stick at such and such a place, I killed Rama 
with it,’ A policeman, in such a case, may be 
allowed to* say he wont to the place indicated, 
and- found the stick; but any statement as to 
the confession of murder would bo inad- 
missiblo,’’ 

For anything we know to the contrary, 
the statements made by the accused in 
this case may have been **you will find 
the property at such and such a place'' 
and they may then have gone on to 
make further statements incriminating 
tfac toselves, which h o wever , would nok 

{a)ll900] 2 fiom,ti.£lo89, 

(4) [1873] 24 W.R.Cr. 89. 
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in that case be legally admissible in 
evidence. I agree with my learned bro- 
ther in holding that in the case of ac- 
oused 1, 3 and 4 the fact that they poin- 
ted out the places where the stolen 
property was concealed would not justify 
their conviction of the offence charged 
or any ofifence, once it has been held 
that the evidence of identification is not 
reliable. The case of accused 2, how- 
over, stands on a different footing alto- 
gether. It is proved by evidence which 
there seems to be no reason to distrust 
that certain gold ornaments, which are 
identified as forming part of the stolen 
property, and one of which was men- 
tioned and described in the list of pro- 
perty given by the complainant imme- 
diately after the offence was discovered, 
were produced by this accused from his 
bduse. Frpm that ciroumstanoe the pre- 
sumption under S. 114, lilus. (a), Evi- 
dence Act, properly arises, and 1 agree 
with my learned brother that this accused 
•ought to be convicted in the alternative of 
dacoity or of receiving stolen property, 
and I further agree that under the cir- 
cumstances the sentence which ought 
to be imposed is one of eighteen months' 
rigorous imprisonment. 

Per Curiam. — The remaining ac- 
cused, accused 1, 3, 4 and 5 are acquit- 
ted and discharged and ordered to be 
set at liberty. 

V.B./r.K. Order acGordingly, 
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Boys and Young. JJ. 

Emperor 

V. 

Kanliaiya — Bespo ndent. 

Criminal Appeal No. 979 of 1929, De- 
oided on 6th February 1930, against 
orlerof Addl. Sass Juige, Moradabad, 
D/- 22Qd June 1929. 

(a) Criminal Trial— Acquittal on charge 
finder trial — Court finding accused guilty of 
another offence but being unable to convict 
glutting him on another trial — Opinion of 
Court in prior trial cannot be aHowed any 
weight in subsequent trial, • 

Where a psrson is acquitted of the ofleuce 
of which he is charged but the Court finds him 
guilty of another ofienoe and pats him on trial 
for that ether ofience, as it could not connet 
him of that offence in that trial, the opinion of 
that Court in prior trial cannot be allowed ai^ 
weight in the subsequent trial, [P 701 C 3] 

(b) Criminal F. C., S. 236— S. 236 appHet 
«nly In case of dbabt. 

Section 366 is only applicable where there is 


doubt ae to whioh of several ofienoee had been 
committed. [P 702 C 2] 

(c) Evidence Act, S. 114*— Person carrying 
in his cart dacoits, one of« whom being in- 
jured and having blood-stains on clothes 
soon efter dacoity— Unless he explains cir- 
cumstances presumption is that be knew of 
part taken by those person in dacoity and 
that one injured was injured in dacoity. 

Where a man is found taking along in a 
cart persons one of whom has blood-stained 
clothes and a broken head, and these persons 
are subsequently found to have taken part in a 
dacoity recently before being taken away in 
the oarf% the burden lies upon the person so 
found in the circumstances to disclose what he 
knows about the circumstances in which ha 
was found. Failure to disoharep the burden 
will lead the Court to the irre»stibl6 conclu- 
sion that ho must have known *that those per- 
sons had taken part in the dacoity and that 
one of them was injured in that dacoity. 

: [P 702 0 1] 

U. S. Bajpai — tor the Crown, 

Binod Behari Lai — for Bespondant, 

Boys, J. — This is an appeal on behalf 
of the Local Government. A dacoity 
was committed on 25th October 1928, 
as a result of whioh 7 men were put on 
trial on charges of dacoity and convicted 
and they have been sentenced to long 
terms of imprisonment. The present 
accused Kanhaiya, against whose ac- 
quittal the Local Government have ap- 
pealed in this case, was put on trial in 
the prior case on a charge of abetment 
and acquitted. The learned Judge was 
of opinion that thq charge of abetment 
must fail, that charge being founded on 
evidence of acts prior to the dacoity. 
He was of opinion, however, that Kan- 
haiya was undoubtedly guilty of the| 
charge of harbouring, but held, and we, 
think, in view of the facts, rightly, that 
he could not in that trial convict Kan 


haiya under S. 216-A, I. P. C. Subse- 
quently Kanhaiya has been put on 
trial under S. 2LG-A, has been ac- 
quitted, and the Local Government 
have appealed. Thera can, of course, 
be no question but that the opinion of 
the learned Judge who tried the originilj 
case cannot be allowed any weight on 
the merits of the present case. Wo 
have only had to refer to it because 
counsel for Kanhaiya in the present 
case was anxious that the judgment in 
the first case should be considered in 


support of his argument that the sec^d 
trial was illegal. Ogi the merits 
have no. hesitation in saying 
learned Government Advocate on 
of th Local Government hes* 
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bUi CAse.* The fActs are thafe Kanhaiya 
watt caugliii: on the road very shortly 
afta^ the dacoi^y driving a bullock-oart 
it? which were* two men, one of whom 
was sitting, the ether lying down, the 
latter with blood-stained clothes and 
a broken head. While the Bub-Inspec- 
tor and bis syce, who had stopped the 
cart, were engaged in arresting the two 
men in the cart, Kanhaiya succeeded in 
releasing the' bullocks and himself bol- 
ting. The bullocks also disappeared. 
Another man, who was walking along- 
side the cart, similarly bolted and we 
hear nothing further of him. Subseqa- 
ently the ownership of the cart was 
traced to Kanhaiya and his undos, and 
the bullocks which had been in the cart 
were found at Kanhaiya’s house, and 
Kanhaiya has been identified. The 
mukhia of his village further gives evi- 
dence that Kanhaiya was making false 
statements as to an alleged theft of his 
cart and bullock clearly in order to ac- 
count for how his cart could have been 
found on the highroad. It is not neces- 
sary to detail this evidence more pre- 
cisely, for in fact it is so clear that 
counsel for Kanhaiya has been unable 
to challenge it in this Court and has 
lelt constrained to accept the facts al- 
leged by the prosecution. On the 
merits the only argument that was pos- 
sible before us as to whether Kanhaiya 
had knowledge or not that the two 
men he was taking along in the cart 
had committed a decoity. We should 
have mentioned that these two men 


were among the dacoits subsequently 
convicted. When we find a man driv- 
ing a cart along the road containing 
two persons, one of whom has blood- 
stained clothes and a broken head, and 
that those two persons are persons who 
have in fact recently taken part in a 
dacoity, it is manifest that the burden 
jlies heavily upon that person to disclose 
iwliat he knows about the circum- 


stanoes in which he was found. Eanhai- 
ya, instead of saying .anything whatever 
to excuse himself, if anything could be 
sai4, bolted and, even up to the last has 
not attempted lo explain how he was 
there writb the oart, but has simpler 
loonteated hii^ttelf with denying every- 
tthing. The eonplusion is irresistihlh 
i^t Kanhaiya mukt have hnown that 
■m* had - been taking part in 

the dacoity and that one of them had 


been injured in that daooity. The only 
other point urged is that the secopid 
trial was barred by the terms of S, 
and an endeavour is made to bring this 
case within the t^fl^ ^ of S. Sd6, Gri- 
nainal P. 0. Whateipb >be true inter- 
pretation of S. 236 may be, whether it 
applies only to cases where all the 
facts are known and only the applica- 
tion of the law is doubtful, or’whether 
it apolies only to cases where, while 
some of the necessary facts can be pro- 
ved, pointing to one or another gf seve- 
ral offence? alternatively, one or more 
facts cannot be provei, which, if proved, 
would make it clear which' of the offen- 
ces had been committed, or whether it 
applies to both types of case, it is not 
necessary for us in this ease to deter- 
mine. It is clear on the words of the' 
section itself that it is only applicable 
where there is a doubt as to which 
offence has been committed. Here 
counsel for the appellant is constrained 
to admit that in the previous trial 
there was no question of any doubt at 
all as to which of several offences had 
been committed. The Judge was clear 
that the offence of abetment had not 
been established. He was equally clear 
that the offence of harbouring bad been 
established, and if there bad been any 
provision of the 'Isrw permitting him to 
alter the charge or to add a charge at 
the last moment, he would have done 
so. There was no question whatever of 
doubt whether on the law or on the 
facts, as to which offence had been 
committed. No other section but S. 236 
could possibly, in the circumstances of 
the present case, bring it within S. 403, 
Criminal F. C. That failing there wa» 
nothing illegal in the present trial. We 
allow the appeal and oonvict Kanhaiya 
under S.216-A, I. P. C. and sentence him 
to three years’ rigorous imprisonment. 
v.B./B.K. Appeal allowed . . 
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8. T. Sheppard and another -rOppo- 
site Party. 
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{«) Mlali&bad High Court Rule«. Chap, h 
R. 1 (14)— Siugla Judge hat jurUdiction to 
dltpote of an application for notice to 
printed and pnbllcher of newspaper to show 
cauM why they should net be convicted for 
Contempt of Court and if such application 
come through jail authorities Judge can dis- 
pose it of in chambers, • 

Under Ohap. 1, R. 1 (14), sub-Ol. (b), a single 
Jadge has jurisdiction to dlsposj of an applica- 
tion praying for a notice to be issued to printer 
or publisher of a newspaper to show cause why 
they should not be oonvicted for contempt of 
Court, wheu there is no rule expressly requir- 
ing it to be ^made by a Bench of two or more 
Judges. Further when such an application is 
sent thft^gh the Superintendent of Jail the 
Judge can dispose of the matter hi chambers 
without fixing any date for its hearing. 

[P 703 0 2] 

(b) Penal Code, S. 228— Test to see whe- 
ther publication comes within scope, is, whe- 
ther publication is likely to interfere with 
due course of justice. 

If the scope of the inquiry or defence !s Very 
wme,* it oaanot be expected that, while the 
trial is going on, public criticism on all the 
subjects mentioned above should be entirely 
withheld. General comment on these various 
matters or historical events, so long as they do 
not directly refer to the part played by the 
accused, cannot be seriously objected to. Such 
criticism would not be a oommont on pending 
proceedings at all nor would the publications 
of such comments ordinarily 'tend to interfere 
with the oouise of justice. The test to be ap* 
plied is whether the publication is likely to 
prejudice mankind in favour of or against a 
party before the case is finally heard or whe- 
ther it is likely to interfere with the due courss 
of justice. [P*704 0 1] 

(c) Penal Code, S. 228— Matter relating 
to antecedent character of accused particu- 
larly if suggesting similar offence is con- 
tempt. 

Matter published in a newspaper relating to 
the past life of an accused or to his antecedent 
character, particularly if it suggestt an ofienoe 
similar ‘to* that which he is charged, is con- 
tempt of Court as it must tend to interfere with 
the fair trial of that charge. [P 701 C 2] 

(d) Penal Code, S. 228— Contempt is mat- 
ter of substance and not technicality and 
Court may not interfere if comments are not 
likely to prejudice fair trial. 

The contempt of Court is not a matter of 
mere form or teobnioaliby but of substance, 
and the jurisdiction to punish for contempt 
has to be very oarefully and cautiously exer« 
oised. It is well settled that when the ofienoe 

technical or of a slight or trivial nature the 
Court may oondone it. Even if the observation 
on the subject matter of a proceeding may bd 
.likely to interfere with the oourse of juebiee 
and may teohnioally amount to oontempt, the 
Court may not interfere, if it is not satisfied 
that such comments were oaloulatad to*preju- 
dice the fair trial; In re^ New Gold Coast Ex- 
piloration, (1801) 1 Oh, 860, Bef, 

704 0 3, P 703 0 f] 

is an application by 
six of the aqonsed in the Meerut Oons- 


piracy C^se drawing the attentidn o£ tho 
High Court to, the issue of the Times of 
India dated 25th February 1930, pp. 11 
and 17 and praying that a notice be 
issued to the Editor and the Printer 
and Publisher, of the said newpaper to 
show cause whey they should not bo 
convicted for contempt of Court. 

If I had thought it a fit case for issu 
ing notice to show cause, I would 
have directed this matter to be laid 
before^ the Hon’ble Chief Justice for 
the constitution of a Bench of tbree| 
Judges, as has been done in the past in' 
regard to contempt of Court cases. ' But 
as I do not propose to take such a step, 
I think I have jurisdiction as a singlej 
Judge under Chap, 1, B. 1 (14) sub* 
Cl. (b), High Courts Buies, to dispose of 
this application when there is no rule 
expressly requiring it to be made by a 
Bench of two of more Judges. Also as 
the applieation has been sent throngh 
the Superintendent of Jail I can accord- 
ing to the practice of this Court dispose 
of the matter in chambers > without fix- 
ing any date for its hearing. The inhe- 
rent jurisdiction formerly exercised is 
now expressly conferred by the Contempt 
of Courts Act 12 of 1926. 

The issue referred to above reprodu- 
ced a note issued by the Government of 
Bombay on the labour position in Bom- 
bay City. Objection is taken by the appli- 
cants not to any comments made by tbo 
Editor on that note but on three speci- 
fic-passages in the note itself which has 
been printed in oxtenso in the paper. 
The accused persons are being tried for 
an offencoj under S. 12I.A, I. P. C., and 
their grievance is that the publication 
of this note is likely to prejudice their 
trial. In para. 6. of their application it 
is admitted that the subject matter in 
the trial embraces many subjects and 
the movements in which the accused 
took part havelbecome part of history, 
and: • 

** It is impossible for anybody to write about 
or comment "-on -any labour or allied subje eta 
without in some manner or other, direetly or 
indirectly referring to the issues in this ease;*' 

and that: * 

** the case of the petitioners covers. the origin 
and growth of modern capital going hack for 
centuries, revolutions in all parts of the worlds 
social science, the whole field of sociology aud 
state, the constitutions of several modern foi^ma 
of state and several countries, Including alltm 
historical development of India and Rs' ^ 
shoots for the last ten yuara** \ 
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lithe dcope of the inquiry or defence is 
jeo wide, it cannot be expected that, 
while the triaUs going on, public criti- 
cizm on all the'subjecfcs mentioned above 
lebould be entirely withheld. General 
Icomment on these various matters or 
historical events, so long as they do not 
directly refer to the part played by the 
jaccused, cannot be seriously objected to, 
ISuch criticism would not be a comment 
on pending proceedings at all nor would 
the publications of such comments ordi- 
narily tend to interfere with the'^course 
of justice. The test to be applied is 
.’whether the publication is likely to pre- 
judice mankind in favour of or against a 
party before the case is finally heard or 
whether it is likely to interfere with 
the due course of justice. Passage mark- 
ed A-3 deals with the infusion of com- 
munism into the labour movement. No 
doubt the note refers to the starting of a 
paper called the “ Kranti " (revolution), 
oi which one of the accused is stated in 
the application to have been the Editor, 
refers to the formation of a new Girni 
KamgarUnion. of which some of the accu- 
sed are stated in the application to have 
been office bearer and also refers to efforts 
to bring about strikes with the object 
of destroying capital and establishing a 
labour raj; but it does not otherwise re- 
fer directly to the accused or any speci- 
fic activities of theirs which would have 
a bearing on their alleged offence under 
is. 121-A The passage refers to the posi- 
ition in general and is by no means a 
[comment on the pending proceedings or 
(any writing likely to’influenoe the result 
of that trial. I, therefore, do not think 
that this amounted to a contempt of 
Ithe Subordinate Sessions Court. 

Paragraph marked A-2 is as follows; 

“ It is unfoctuasite that certain individuals 
are fastening upon the workers, deluding them 
with promises incapable of fulfilment and en- 
deavouring to use cloak of trade unionism as a 
mark for revolution. Such exploitation is disas- 
trous to the working classes themselves and 
“the Government desire to do everything pos- 
fliblo to check It.” 

If the context of the note had shown 
<l»6nifeely that any of the accused in the 
conspiracy triil are meant by the words 
certain individuals ** who are aiming 
at revolution, it would undoubtedly 
be a writing ^ejudicing the public 
^^gainsfc the accused concerned during 
«he pendency of the proceedings and 
Its publication would .have amouQt- 


ed to a contempt. But even when the 
whole note is read, it remains doubtful 
whether the individuals referred to 
therein are necessarily the accused in 
the Meerut trial. They are certainly 
not mentioned by naiuite at or abont the 
place where this passage occurs. It 
would not be fair to connect this pas- 
sage with the passage at another place 
in this long note to be mentioned here- 
after. On the whole, I think that this 
is an ambiguous expression of opinion 
which cannot be considered to relate 
necessarily to any of the accused*" in the 
Meerut trial. It is, therefore, unneces- 
sary to take cognizance of it.' 

The passage marked A-l is slightly 
more definite and is in the following 
words: 

The abstention of the Bombay Textile La- 
bour Union threw into the relief the activities 
of the Girni Kamgar Union, more "particularly 
as several of the leaders of that union had been 
arrested in connexion with the Meerut case. 
While the public itself felt that the communal 
riots in the early part of the year had been 
fomented by the activities of those same lead- 
ers in stirring up animosity against the 
Pathans who helped to break the oil workers’ 
strike.’* 

The reference in the note to the 
leaders of the union who wore arrested 
in connexion with the ^Meernt case as 
having fomented the riots was not pro- 
per, as the Meerut case is still j proceed- 
ing. It unquestionably implies^the sug- 
gestion that these persons have foment- 
ed the communal riots. Matter publish- 
ed in a newspaper relating to the past 
life ofibQ accused or to .his antecedent 
character, particularly if it suggests au; 
offence similar to that which he is char-^ 
ged, is contempt of Court as it must 
tend to interfere with the fair trial of 
that charge. Publishing such "matters 
in reference to the parties of a pending 
prosecution is likely to exercise a preju-j 
dice against them in the <minds of the! 
public, and it is incumbent on Courts ofj 
justice to preserve the minds of the' 
public from being prejudiced against the 
accused before the trial is ooncludedi 
The reproduction of this passage there- 
fore, amounts to a contempt of Court. 

But the contempt of Court is not a 
matter of mere from or technicality but 
substance, and the jurisdiction to punish 
for contempt has to be very carefully 
and cautiously exercised. It is well 
settled that when the offence is techni- 
oslDrofa slight or trivial nature the i 
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Court; may condone it. Even i( the ob« 
.servationa on the subject matter of a 
'proceeding may be likely to interfere 
'with the course of justice and may tech- 
nically amount to contempt, the Court 
may not interfere, if it is not satisfied 
that such comments were calculated to 
prejudice the fair trial. In In re, OZe- 
mens^ Jessel, M. B. remarked : 

'*In myopinion althongh as 1 say there is here 
that ^hich is technically a contempt, and may 
be such a contempt as to be o! a serious nature, 
1 cannot think there is any such interferenee 
or any such fear of any such interference ^ith 
the due conduct of this action, or any such 
prejudioj to the defendant who is applying here 
as to justify the Oourt in interfering ‘by this 
summary and arbitrary process: *ln re, New 
Qold Exploration Co. (1).** 

There is no affidavit in support of the 
application, but as 1 do not propose to 
issue any notice to show cause, I do not 
think it necessary to call for affidavits. 
The proprietors might or might not have 
been actually aware of the publication 
of the note, but the Editor and the 
Printer and Publisher must be presum- 
ed to have knowledge of it. The note, 
however, is not any editorial coniment, 
but is apparently a faithful and bona fide 
reproduction of a communication issued 
by the Government of Bombay. There 
is no reason to imagine that in repro- 
ducing it the Editor and the Printer and 
Publisher of the Times of India had 
themselves any intention of prejudicing 
the trial. Such communications are 
usually printed and published in the 
ordinary course of business. There can- 
not be any reasonable apprehension that 
the Sessions Judge in trying the case or 
the assessors would be in any way pre- 
judiced by what the Government of 
Bombay has thought or what the Times 
of India has published. Nor is there any 
reasonable apprehension that witnesses 
who have to depose as to facts would 
be influenced 'by the opinions held by 
others. It is not suggested in the peti- 
tion that the Editor and the Printer 
and Publisher of the Times of India 
themselves were actuated by any mali- 
cious motives against the accused in 
reproducing it. 

Having regard to all these circum- 
stances, I do not think that this is a fit 
case in which notice to show cause 
should be issued; but at the same time 
it is necessary that the Editor and the 

(l) [1901] 1 Oh. 860=570 L. J. Oh. 35^ 
Uanson 296=17 T. I*. B. 812. 


Printer and Publisher should be warned 
so as not to comment in future on the 
proceedings of the criminal trial or the 
antecedent history or character of the 
accused in any way likely to prejudice 
the minds of the public .in favour of or 
against the prosecution or any of the 
accused. 

In case either the editor or the 
printer and publisher named in the ap- 
plication desire to dispute their con- 
nexion with the said paper or challenge 
my conclusion, it would be open to them 
to app>y for a re-hearing, as I am dis- 
posing of this matter only ex parte. 

^I accordingly order that only the 
warning referred to above* should be 
sent to them by the Registrar.' 

V.B./r.K. Order accordingly^ 

1930 Cr. Cases 705 

(Rangoon) 

Care and Brown, JJ. 

Jas Bahadur Thapa — Accused — Ap- 
pellant. 

V. 

• Emperor-- Opposite Party. 

Criminal Appeals No. 1374 and 1376 
of 1929, Decided on 27th November 
1929, 

Evidence Act, S. 25 — Police Officer acting 
alto at Magittrate — Confettion to him ia 
illegal. 

An Assistant Superintendent -having all the 
powers of a District Superintendent of Police 
cannot cease to be a police officer simply be- 
cause be is also a Magistrate and is acting in 
that capacity and therefore confession made to 
him is inadmissible in evidence ; 7 Bur. 

B. 100 and 1 Oal. 207, Bel. on. [P 707 C-.lJ 
Bomanji — for Appellant. 

Tun Byu — for the Crown. 

Judgment. — The two appellants, Jas 
Bahadur Thapa and Jasimaya, have been 
sentenced to death for the murder of one 
Surjiman Lama. The “evidence against 
the appellants consisted in part of direct 
evidence and in part of a retracted con- 
fession of the appellant Jaa Bahadur 
Thapa, This confession rwas admitted 
apparently without question in the Seg- 
sions Court bub it is now urged that it 
was inadmissible. The confession was 
made to U Tun Pe, who is described in 
the record as the Superintendent to tji© 
Pakokku Hill Tracts. It appears from , 
the Civil List U Tun Pe's oon’ect desig- 
nation is Assistant Superintendent, that 
ho exercises the powers of Additional 
District Magistrate and that be is 
an Assistant Commandant of 
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l^tioe; The eonteniiion is that at the 
iiiBe'dI thezeoc^ding of the eonfession U 
' .^ha !l^ was a polios officer and that the 
confession was therefore inadmissible 
itadet the proifisions of S. 25, Eyideuoe 
Act. ItL the committal proceedings U 
f?Qn Fe himself stated that he was Dis- 
trict Superintendent of the Pakokkn 
Hill Tracts Police. No evidence on this 
point was taken in the Sessions Conrt, 
hut in a Police Department Notification 
No. 196, dated 22nd October 1912, ap- 
pearing at Part 1 of the Burma Gazette 
at p. 756 for the year 1912 the Assistant 
Commandant of the Military Police in 
the Fakokkp Hill Tracts was empowered 
with all the powers of a District Super- 
intendent of Police under the Police 
Act, 1861. We have not been able to 
find any precise definition of the words 
"police officer.” In the case of The 
Queen v. Burribole Chunder Ohose (1), a 
oonfession was made to a Deputy Com- 
missioner of Police who was also a 
Magistrate and Justice of the Peace and 
who took the oonfession in his magis- 
terial capacity. It was argued in that 
case that the term "police officer” did 
not include a Deputy Commissioner of 
Police, but this objection was overruled. 
On p. 215 of the judgment Garth, C. J., 
remarks : 

in construing 8. 25, Bridenoe Act of 

1872, 1 oonaidai that -the term ‘police officer’ 
ehonld be read not in any strict technical 
sense, but according to its mere comprehensive 
and popular meaning. In common parlance 
and amongst the generality of people, the Oom- 
missioner and Deputy Oommissioner of Polios 
are understood to be officers of police, or in 
other words ‘police officers,' quite as much as 
the more ordinary members of the force ; and, 
although in the case of a gentleman in Mr. 
Ziambert's position, there would not be, of 
course, the same danger of a confession being 
extorted from a prisoner by any undue means, 
there is no doubt that -Mr. Lambert’s official 
oharaoter, and the very place where he sits as 
Deputy Oommissioner, is not without its terrors 
In the eyes of an aooused person ; and I think 
4t better in oonstming a section such as 8. 
25, which was intended as a wholesome pro- 
tection to the accused, to construe it in its 
widest wd most popular signifloation." 

It was held that, although the officer 
recording the oonfeBsioo in that case 
was also a iMagistrate, nevertheless a 
confession made to him was inadmis- 
siblOi No 6ther' official .report of «ny 
ease directly bearing on tUs point has 
hwn cited to us. AeoOrding to the upv 
olffiffial report, in the case >rf Nm Ka & 2 

U) 118761*1 Oal.«ff. , 


V. Emperor (2), the question ‘whether a 
confession made to a Magistrate who 
was also a police officer was admissible 
in evidence was considered, bat no defi- 
nite decision on that point was arrived 
at. It would not seeip to have been 
disputed in that case that the District 
Superintendent of Police was a police 
officer within the meaning of S. 25. That 
the term "police officer” is not ordinarily 
oonfined only to subordinate officers in 
the police force is clear from tue provi- 
sions of S. 11 (4), Criminal P. C., which 
says : 

iM^‘‘Ko power shall be conferred nude^this eeo- 
Mon to any police offioer below the grade of As- 
eietant District Superintendent.” 

We do not think it conld be disputed 
that a District Superintendent of Police 
is ordinarily regarded as a police' offioer 
and that a confession made to him in 
the ordinary way wonld be barred under 
the provisions of the Evidence .Act. 
From the Police Department Notification 
we have referred to it is clear that U 
Tun Pe had all the powers of a District 
Superintendent of Polioe and he must, 
therefore, be held to have been a police 
officer at the time he recorded the con- 
fession. That being so we are of opinion 
that the objection raised in this case by 
the appellants must be upheld. S. 25 is 
very explicit in its terms and lays down 
definitely that no oonfession made to a 
policie officer shall be proved as against 
a person accused of any offenoe. In the 
case of prohibition against admission of 
a oonfession made while in custody of a 
police offioer .under S. 26 there is a 
special exception if that confession is 
made in the immediate presence of a 
Magistrate ; bat there is no snob excep- 
tion in the provisions of S. 26. In the 
case of The Queen v. Hurribole Chunder 
Ohose (0, which we have already refer- 
red to, Pontifex, J., remarks at p. 218 of 
the judgment : 

“There are oases in which a person holding 
high jndioial office has oontiol over and is the 
nominal bead of the polioe in his distriot” 
and he indicates that in such a ease he 
wonld hold that a confession made tO| 
snob an officer could be admitted. But 
a Distriot -Superintendent of Polioe isj 
clearly more than a nominal head of the| 
Police in the district. He is the aotual 
bead of the Polioe and he cannot cease 
to be a pdiee offioer simply because he 
is, also a Magistrate and is acting iuithat 


(3) 7 But. L.B. Uip. 



IKw Easbbuddin Empbbob (a 0. Qhoae, J.) 707 


o&paoiliy. We are eonfirmed in this view 
by the provisions of S. 161, Oriminal P. 
0.. which lays down that : 

Any Preaidenoy Magistrate 
may if he is not a polioe officer record any 
abatement or confession made to him." 

The seotion, therefore, clearly con* 
templates the possibility of an officer 
holding the dual position of police officel 
and Magistrate, and the powers of re- 
cording confessions are in no case given 
to such o^cer. We are of opinion, there- 
fore, that the confession in this case was 
made to a police officer within the mean- 
ing of S. 25, Evidence Act, and that it 
was therefore inadmissible in evidence, 
(Here their^Lordships discussed the evi- 
dence of two boys and concluded as fol- 
lows). The result is that we allow these 
appeals, set aside the convictions of the 
two appellants and direct that they bo 
acquitted and released so far as this case 
is poncerned. 

P.B./B.K. * Conviction set aside* 

1930 Cr. Cases 707 

(OslcutU) 

C. 0. Ghosb and Guha, JJ. 

Kaserudiin Mahaldar and others^ 
Appellants. 

V. 

Emperor — Opposite Party, 

Oriminal Appeal Ne, 858 of 1929. De- 
cided on 2nd April 1930. 

^ Criminal P. C. S. 300— Jury retiring to 
consider verdict — All jurors {must be in 
retiring room together during whole time 

When the jurymBU are not able to 'oome to a 
decision or agrae upon a verdict before the 
trial then the law requires that they should 
retire to consider their verdict and they should 
all b3 in their ratirlnq room together during 
the whole of the time between the -momeat of 
their retirement and the moment when their 
verdict is taken by the presiding Judge : R, v. 
O'Connel 1, Cox. C. C. 410, Bel. on. 

The jury who welro nine in number retired to 
ooQsider their verdict. At 4 p. m. five of the 
jurors came out and sat in Court, The remain- 
ing four stayed in the retiring room till 4*30 
p, m. and then came out and sat in Court, 
when the presiding Judge proceeded to take the 
verdict of the jury, 

BelA : that the accused had not the benefit 
of the joint consideration and consultation 
of all the jurymen before the verdict was retur- 
ned and hence the verdict should be set aside. 

SP 708 0 1) 

Mrityunjoy Chatierjiee-^tov Appellants. 

Prafulla Ohdkravarthy — for the 
Crown* 

C. C. Ghose, J.~In this case, the 
point that has been Argued on be* 
half of the appellants is that the jury 


did not after the delivery of the Judge’s 
charge to the jury, sit together in 
their retiring room during the whole 
of the time taken for their delibera- 
tions and that, thereforef the accused 
have been deprived of the bd’nefit of the 
joint deliberation of the jury before 
their verdict was taken. Now, the un- 
disputed facts are as follows : The 
learned Judge con3luded his charge to 
the jury at about 3-30 p. m. on 16th 
September 1929. The jury who were 
nine in number then retired to consider 
their verdict. At about 4 p. m.. five 
of the jurors came out and sat in Court. 
The rest of the jury i. ©,, tjie remain- 
inl four jurors stayed in the retiring 
room till 4-30 p. m. and then came out 
and sat in Court} . The learned Judge 
then procceeded to take the verdict of 
the ]ury. The case was under Sa. 302, 
302/149 and 120-B, I. P. C. What hap- 
pened after the jury had re-assembled 
together appears from the following : 

Verdict of the jury** 
you unanimous ?" 

’•A.— No." 

"Q. — Whtifc is the majority verdiot ? Eight 
of UB find all the accused guilty under S. 304, 
I. P. 0., second patb read with 3. 149. 1. P. 0,** 

"We are all unanimous that the aocased are 
not guilty under S. 120-8, 1. P, 0„ and that 
they are not gullby under Ss, 302 and 30J/U9, 
1* P. 0 ’ 

(8d.)K. K. Dutta, 
SesBiong Judge, 
16-9-29" 

The learned Judge oonvioted all the 
aooueed, who were 15 in number under 
89. . 304, 1. P. 0., part. 2, read with 
S. 149, 1«P>C., and sentenced the aocused 
other than three to undergo rigorous 
imprisonment for three years and as 
regards three of the aoonsed to undergo 
rigorous imprisonment for one year. 
Mr. Chhatterjee argues that the appel. 
lants were entitled to have the benefit 
of the joint oonsideration and eonsulta- 
tion of all the jurymen before the ver- 
dict was returned and that in the 
events that happened- his clients have 
not had that benefit. He argues further 
that if what happened iu Court is al- 
lowed the raison d’tre of ' a trial by 
jury will have disappeared. , 

The leamsd advocate, who i^ppears 
for the Crown, does not ohailenge any 
of the facts set out above. Indeed, they 
cannot be challenged beoaase it appears 
thatiheae(m&edput«in*a petition 
fore the learned Sessions Jndge tW 
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an4 Ihare drawing attention to what 
l^M bap!»ened. In these circumstances, 
have bad to consider whether the 
Terdiot of the jury can be allowed to 
stand. It is eiementary that after the 
oonclusion of a trial the jury are not 
allowed to separate until they have 
considered and returned their verdict. 
The trial was by a jury composed of 
nine persons and unless and until it is 
shown that all the jurors have taken 
ipart throughout in deliberating upon 
Jwhat their verdict should be the assent 
jof all the jurors to a verdict pronounced 
jby the foreman cannot be conclusively 
presumed. ^In this case, it may be said 
that the ve*rdict was delivered by t£e 
foreman in the presence and bearing of 
all the jurors but that is not enough. 
If the jurymen were not able to come 
to a decision or agree upon a verdict 
before retiring then the law requires 
that they should retire to consider 
itheir verdict and it follows that they 
jshould all be in their retiring room to- 
gether during the whole of the time 
between the moment of their retire- 
ment and the moment when their ver- 
dict is taken by the learned presiding 
Judge. In England it has been held 
from very ancient times that the jury, 
when once enclosed for deliberation 
cannot separate without the special per- 
mission of the Court : see in this con* 
nexion Archbold's Criminal Pleadings 
Edn. 26, V. 210 and the case of B. v. 
O'Connel (l). It is, quite true that in 
England it used to be the rule that the 
jury were not even allowed to go to 
their homes until the verdict was deli- 
vered if the deliberation should have 
extended over two days. The law has 
been amended in this particular in 
England. But it has never been held 
that during the process of their deli- 
beration they can go about in any 
manner they like. It is obvious that 
the rule against separation of tho jury 
has a great deal of common sense in it 
and, in our opinion it should be 
strictly adhered to. In this* view 
of the matter, much as we regret 
,tl^ result thp verdict of the jury and 
with it the conviction and sentence 
must be set‘ aside and the matter must 
go back for retrial according to law. 
agree. 

* Gomictio n set aside, 

nS)! (3o3e*.o. 


1930 Cr. dasee 703 

(Lahcre) 

Bhidk, J. 

Mauj Ali and another — Sureties — Peti* 
tioners, 

V. 

Emjperor-^Opposite Party, 

* Criminal Bevn. Petn. No. 147 of IdSOi^ 
Decided on 28th March 1930, against 
order of Bess. Judge, Shabpur, D/- lltb 
January 1930. ' • 

Criminal P. C , S. 514 — Bail bond lor ap*** 
pearance of accuaod person forfeited— Sure* 
ties alleging that they were not allowed t» 
control movement of accused pers<|p should 
be given ogportunity of proving their alle- 
gation it being mitigating circumstance. 

Where the ball bond given for the appearance 
of a person accused who was to remain in hos- 
pital is forfeited and the sureties allege that they 
were not allowed to exercise any control over 
the movements of the accused person, there be- 
ing a police guard at the hospital, the sureties 
should be given opportunity to prove their a^e- 
gations for if they were really interfered in their 
control over the movements of 'the accused per- 
son, the oircumatanco might at any rata, bo 
taken into account in mitigation of the penalty, 

[P 708 0 21 

Ghulam Mohiuddin-- for Petitioners. 

S. If. Puri-^toT the Crown. 

Judgment.— This is a petition for re- 
vision of an order forfeiting a bail bond 
of Bs. 5,000* which had been given for 
the appearance of a person who was ac- 
cused of murder. The bail bad been 
granted subject to the condition that 
the accused person, who was ill, should 
remain in tho hospital. It was alleged 
by the sureties that the police guard 
had been placed at the hospital and the 
sureties were not allowed to exercise any 
control over the movements of the ac- 
cused. The learned Sessions Judge held 
that the sureties should have brought 
this to the notice of the Court and as 
they did not do so the bail bond was for- 
feited. In my opinion the sureties 
should have been given^an opportunity 
to prove their allegations for if they 
were really interfered with in their 
control pver the movements of the ac- 
cused person, the circumstance might, «^at 
any rate, be taken into account in miti- 
gation ofthe penalty. 

I, therefore, accept this petition and 
settin g aside the order of the learned 
Sessions Judge remand the case for re- 
deoision in the light of the above re- 
murfasf. 


Petition allowed^ 
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1930 Cr. Cases 709 

(Patna) 

Maophebson, J. 

Bamyad Singh and others — Petitioners* 

V. 

Emperor — Opposite Party. 

Criminal Misc. Cases Nos. 6 to 9 of 
1980, Decided on Ttn February 1930, for 
transfer of appeal pending in the Court 
of Sess. Judge, Gaya, to some other 
Court. 

Criminal P. C., S. 526 — Mere fact that in 
another cate Judge came to particular con- 
clusion on certain evidence it not sufficient 
ground for transfer. 

While it is sound doctrine that a. reasonable 
apprehension in the mind of an accused that 
he will not have a fair trial is a sufficient 
ground for transfer, yet in applying the doc- 
trine regard must be had to the circumstances 
in each case, and the mere fact that in another 
case, on other evidence the Judge has come to 
a particular conclusion is not in itself a suffi- 
oi^nt ground for transfer : 81 CaL 715 ; 36 CaU 
903, PoZZ. • [P 710 0 1] 

W. H, Ahbari and jff. P. SuJcul — for 
Petitioners. 

Shiveshwar Dayal — for the Crown. 

Macpherson, J, — These four appli- 
cations in revision are analogous and 
have been heard together. 

The petitioners have been convicted 
under S. 193, I. F« G., in the following 
circumstances. There was a case of 
rioting in 1927 in which Audh Singh 
said to be the gomasta of Bandhuganj 
was an absconder. On his arrest he 
was tried at a supplementary trial in 
April 1929. The witnesses to the occur- 
rence stated that Audh Singh, gomasta 
of Bandhuganj, had given orders to as- 
sault, but that he was not the Audh 
Singh in dock, who, therefore, had to 
be discharged as no one identified him. 
The witnesses were placed on trial for 
perjury and were tried before three 
different Magistrates. One Magistrate 
acquitted the accused on the cases be- 
fore him, another convicted the several 
accused whom he tried and on appeal 
the convictions were upheld by the Ses- 
sions Judge of Gaya, while the present 
petitioners came before a third Magis- 
trate, and they having been convicted, 
have preferred appeals which are at 
present pending before the same Ses- 
sions Judge. The petitioners now ap- 
ply under S. 526 (1), Criminal P. C., for 
transfer of their appeals from the file 
of the Sessions Judge of Gaya to soma 
other Sessions Court for trial, 

1930 Or. 0. 895/4, 90 & 91a/4 


• It is Bxplieitly not centended that 
fair and impartial trial cannot* be had 
before the Sessions Judge. What is ex- 
pressly relied on is not Cl. (a), 8 .526(1)* 
but 01. (e) cn the plea that an order of 
transfer **is expedient for the ends of 
justice.” It is, however, pointed out that 
the witnesses against petitioners are 
much if not quite the same as in the 
cases in which he has already upheld 
convictions in appeal, and it is urged 
that in view of the conclusions already 
arrived at by him in appeal on the evi- 
dence of the witnesses, the present peti- 
tioners are under a reasonble apprehen- 
sion that they ipay not have a fair triaK 
This plea really falls under Cl. (a) and 
this is manifestly inconsistent with the 
suggestion that the application is made 
under Cl. (e) only. Now the judgments 
in appeal were delivered on 12th Decem- 
ber 1929 and the petitioners were con- 
victed on 13th January 1930. It there- 
fore became important to consider whe- 
ther the Magistrate, who convicted the 
petitioners, had in his mind the appel- 
late judgment delivered nearly a month 
before. 

A perusal of. both judgments, how- 
ever, fails to elicit any indications 
that the Magistrate in any measure 
went outside his own record or had in 
contemplation either the appellate judg- 
ment in the second batch or the judg* 
ment of acquittal in the first batch. 
Then it is difficult to see how Cl. (e) 
can apply. It may be taken for granted 
that the learned Sessions Judge does not 
feel himself in any difficulty; otherwise 
he would have moved this Court to 
transfer the appeals from his file. That 
is one ground for considering that Cl.(e) 
does not apply. The precedents are 
also against 'the contentions of Mr. Ak- 
bari. It was held in Joharuddin Sar- 
kar V. Emperor (1) that the fact that 
the presiding officer had tried and con- 
victed one set of accused did not dis- 
qualify him from conducting the 8up& 
plementary trial when another batch of 
accused was put on trial on identically 
the same set of circumstances. It ia. 
urged by Mr. Akbari that in a supple- 
mentary trial other matters have to be 
considered besides those which arose for 
decision in the original trial. But the 
chief new point would be Whether the 
individual accused were^ participants in 
(1) [19M] 3X C5al. 7X6=8 0. W. N, 9X0. 
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the riot^ essuteihg that t^he riot was 
proved in the supplementary trial. In 
the appeals of eadh of the petitioners 
the new quesjiion will similarly be as- 
suming that it is proved that the Audh 
:Bingh in the dook was the Audh Singh 
who had given orders to assault whe- 
ther the petitioner had the knowledge 
and intention requisite to bring him 
within S. 193. There does not appear 
to be any difference in principle bet- 
ween the two cases* 

It was held in Bajani Kanta ^Duita 
V. Emperor (2) that while it is * sound 
doctrine that a resonable apprehension 
in the mind of an accused that he will 
Inot have a fair trial is a sufficient ground 
for transfer, yet in applying the doc- 
trine regard must be had to the circum* 
stances in each case, and the mere fact 
ithat in another case, on other evidence, 
jthe Judge has come to a particular con- 
clusion is not in itself a sufficient ground 
for transfer. There the Sessions Judge 
ihad actually dealt in his judgment in 
the original trial specifically with the 
offence in respect of which the peti- 
tioner before the Court was charged at 
the supplementary trial and had ex- 
pressed an opinion unfavourable to the 
petitioner. On the other hand, so far 
as the petitioners are concerned, no 
opinion whatever has been expressed by 
the Sessions Judge in regard to 
any of them. In the earlier appeals 
he confined himself strictly to the re- 
cord in respect of the particular ap- 
pellant bofore him. The case of the 
petitioners does not come within the 
provisions of S. 526 (l). I cannot bet- 
ter set out the position than in the 
words of the learned Judges in the case 
last cited : 

“We feel confident that the learned Sessions 
Judge, in dealing with the case now under 
consideration, will not allow his mind to be in 
any way infiuenoed by any evidence that was 
adduced before him in the previous oase or any 
cpinion which he then formed on that evi- 
fianoe, and that he will deal with the case 
without any kind of bias by reason of his deci- 
sion in the former case." 

There being no reason for the transfer 
of the appeals of the petitioners, these 
Bfiles arc diftchArged. 

v.b./b,k. . , Bule^disoharg^, 
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Nanhu Mahton — Appellant. 

V, 

Emperor — Opposite Party, 

Criminal Appeal No. 43 of 1930 and 
Death Bef. No. 7 of 1930, Decided on 
10th April 1930, from decision of 
Sess. Judge, Manbhum (Sambhalpore), 
D/- 6bh February 1930., 

(a) Criminal P. C., S* 288«-Depo»ition be- 
fore committing Magistrate contradicting 
evidence before Sessions— Former Statement 
cannot be put in under $. 288 without put- 
ting to witness — Evidence Act, S. 14^. 

No doubt Ahen depositions before the com- 
mitting Magistrate are admitted in the Ses- 
sions Court under S. 288 they are on the same 
footing with any other evidence in the case. 
But S. 145, Bvidenee Act governs the position 
in so far as these statements are used for con- 
tradicting the witness either .mainly or inci- 
dentally. Depositions, therefore, taken *in the 
committing Magistrate’s Court whiohoontradicfe 
the evidence given in the Sessions *Oourt oan- 
not, however, be put in without putting them 
to the witness: A. I, R, 1922 Pat* 40; 7 All* 862 
Appr,; 28 All, 683, JSxpL and not Appl; 4 C. 
W„ N, 49, Diss* from. Other case law Referred, 
[P 711 C 1, P 716 C.2] 

(b) Criminal Trial — Witnesses implicating 
accused only when faced with necessity of 
exculpating themselves— Evidence is open 
to suspicion. 

Where the witnesses in a murder case im- 
plicate the accused only when they are faced 
with the necessity of exculpating themselves 
their evidence is open to grave suspicion and 
no sufficient weight should be attached to such 
evidence. [P 712 C 2] 

J, Ghatterji — for Appellant. 

Sultan Ahmad — for the Crown, 

Scroope, J. — This is a reference 
under S, 374, Criminal P. C., in respect 
of one Nanhu Mahton who has been 
convicted under S. 302, 1, P. C., by the 
Sessions Judge of Manbhum-Sambalpore 
in disagreement with the assessors for 
the murder of one Khudu Mahaton of 
village Merenda in Jhalda, P. S. 

The prosecution case is that on the 
night of 26th October last Khudu 
Mahato with bis relatives Balaram 
Mahato,. Sonaram Mahato, Jugal 
Mahato and Baneshwar Mahato spent 
the nighti in the Kishumghutu jungle in 
order to v^atoh their lac treees and that 
while sleeping side by side that night 
under a palas tree Ehudu’s companions 
were awakened by his groans and ac- 
tually saw the accused Nanhu withdraw 
ipg his are from Ehudu’s head Ehudu 
expired almost instantaneously and 
Nanhu ran off. This is the s^ory told by 
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these four witnesses and it has been 
accepted by the learned Sessions Judge. 
It is necessary to state, however, that 
Jugul (P. W. 2) in the Sessions Court 
whilst corroborating his companions on 
other points states that he was not 
able to recognise the assailant whereas 
before'the oommitSing Magistrate he 
said definitely that Nanhu was the as- 
sailant. Somewhat similar is the evi- 
denge of another witness Kinu Maha- 
to (P. W. 13) in the Sessions Court. He 
stated that he saw a man like the ac- 
cused i^rooeeding eastward with a wea- 
pon in his hand (that would ,be before 
the murder) whereas before the com- 
mitting Magistrate he definitely identi- 
fied this man as Nanhu. The learned 
Sessions Judge relied on the depositions 
of these two witnesses as given in the 
first Court in preference to the evidence 
in the Sesaions Court, although the for- 
mer were not put to the witnesses in 
the Sessions Court and the learned ad- 
vocate for the appellant urges that these 
first statements should not have been 
admitted in evidence under S. 288, 
Criminal P. C., as they were not put to 
the witnesses in the Sessions Court. He 
reljies on the following dictum in 
Laokmi Lall v. Emperor (1), 

*'To put in suoh evidenoe 'is permissible but 
it has been repeatedly laid down and it is now 
settled law that suoh statements should not be 
put in without the attention of the ^witness be* 
ing drawn toft he portion of the statement 
which it is desired to use." 

Of much the same effect are the deci* 
sions in Queen Empress v. Dan Sahai 
(2) Bajrangi Lall v. The Empress (3) 
and Emperor v. Zawar Rahman 
(t). The learned Government Advocate, 
however disputes the correctness of the 
view taken in Lachman Lai v. Emperor 
(1) and argues *that Queen Empress v. 
Dan Sahai (2) on which it ’is presum- 
ably based has been subsequently over- 
ruled by Emperor v. DwarJca Kurmi 
(5) and a series of cases in which it has 
been held that statements admitted 
under 8. 288, Criminal P. 0., are on the 
same footing as evidenoe takqn in the 
actual Sessions trial: for in8ts»nca. Queen 
Empress v. Doraswami Ayyar ^(6), Em^ 

(1) A. I. R. 1922 Pat. 40. 

(2) [1885] 7 All. 862. 

(8) [1900] 4 0. W. N. 49. 

(4) [1904] 31 Oal. 142 (F.B.). 

(6) [1906] 28 All. 683=3 A. L. J. 852=(1906) 
A. W. N. 187. 

<<6) [lOOl] 24 Mad. 444. 


peror 7. Maruti Joti Shindi B Gf. P(7) 
Somadu v. Emperor (8) and Abdul ani^ 
V. Emperor (9). It must, however, be 
borne in mind that the qjiestion here is 
whether depositions taken in the com- 
mitting Magistrate's Court which con- 
tradict the evidence given in the Ses- 
sions Court can be put in under S. 288, 
Criminal P. C., without putting them 
to the witnesses, and none of the 
cases cited by the learned Government 
Advocate dealwith that point specifically 
excepii perhaps the case of Emperor v. 
Dwarka Kurmi (5). In that case Stheir 
Lordships of the Allahabad 'High Court 
dissented from the following general 
dictum of Straight, J. : 

"Seotiou 288, Criminal P. 0. 'was never 
intended to be used so as to enable a 
Court trying a oause to take a .witness's depo- 
sition bodily from the committing Magistrate’s 
record and. to treat it as evidence before the 
Court itself." 

Straight, J., however, qualified this 
dictum as follows at any rate ; 

*'At any cate, a Judge is bound to put to 
the witnesses whom he proposes to contradiot 
by their statements made before the eommiting 
Magistrate the whole or suoh portions of their 
depositions as he intends to roly upon in his 
decisions so as to afford them an opportunity 
of explaining their 'meaning or denying that 
they had made any such statements and so 
forth*” • 

and Banerji, J., who was one of the 
Judges in that case while dissenting 
from the general proposition refers 
with approval to the qualifying words 
of Straight, J. Aikman, J., who was 
the other Judge in that case does not 
deal with the question as to how far 
admissibility is affected by failure 
to put the depositions to the witnesses* 
He discussed only the general proposi- 
tion and held that once these state- 
ments are admitted they are on the 
same footing with all other evidence in 
the case. The whole point here is 
whether such a statement can be ad- 
mitted without being put to the wit- 
ness. There is no doubt, having regard 
to the state of the authorities th*at 
once they are admitted they are on the 
same footing with any other evidenoe 
in the case for the language of S. 288, 
Criminal P. 0.. is quite clear nfiwJ 
(Since the amendment of 1923) but S.| 
146, Evidence Act must govern the 
position in so fa r as these statement s 

^7) aTl B. 1922 Bom. 108=46 Bom. ft7. 

[8) A. I. B. 1924 Maa. 879=47 Mad. 

(9) A. 1. B, 1926 Oal, 256=63 Oal, 181. 
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MB u$ed for eontradioting the witnea- 
808. Thfa learned Oovernment Advo- 
cate* however argues that he does not 
wish to contradict the depositions of 
these witnesses given in the Sessions 
Court by means of the depositions 
in the first Court; he wants the 
latter to be taken simply as sub- 
stantive evidence in the case along 
with the other evidence but this in 
my opinion is begging the question. I 
do not see how the prosecution can 
place on the record two contradictory 
statements from the same witness and 
rely on one as substantive evidence 
without contradicting the other andJ 
do not see that the purpose for whjch 
the original statement in tbe'commtting 
Court is brought on the record makes 
any difference if that is the incidental 
result. In other words my opinion is 
that S. 145, Evidence Act, operates even 
if contradiction is not the main purpose 
of bringing the first deposition on the 
record but is only incidental thereto. 
On the whole, therefore, I am not pre- 
pared to say that the decision relied 
by the learned advocate for the appel- 
lant Laohman Lall v. Emperor (1) 
is bad law or Queen Empress v. .Dan 
Sahai (2) either in so far as it lays down 
that depositions given in the lower 
Court which contradict the statements 
in the Sessions Court should be put to 
the witnesses before they are admitted 
under S. 288: see also Woodroffe in 
his Criminal Procedure Code, p. S34: 

The Judgo is bound to put to the witnessee 
whom he proposes to contradict by their for- 
mer statements before the committing Magis- 
trate the whole or such portions of their de- 
positions as he intends to rely upon in his de- 
cisions, so as to afEord them an opportunity of 
explaining their meaning or denying that they 
had made any such statements and so forth.” ^ 

I have dealt with this point at some 
length, because Sir Sultan Ahmad pres- 
sed his point of view against the deci- 
sion in Lachman Lall v. Emperor (1) 
vfith considerable force and has asked 
us for a considered ruling on this ques- 
tion. The question is really, however, 
academic, here, ^ because assuming that 
thbse earlier statements are admissible 
they do not .strengthen the rest of the 
eirldenca on the ' record which to my 
spjjad is thoroughly unreliable through- 
out; "Though--^ four witnesses 
would have us believe that they saw 
the accused I%anhu withdrawing hid 


axe from the head of Ehudu yet none 
of them mentioned the name of tha 
assailant to the villagers on the morn- 
ing of the occurrence. The murdered: 
man's mother Hundria Mabatani states^ 
that she beard about her son’s death, 
on the following morning from Banesh- 
war. Baneshwar did not then name 
the accused, bis explanation was that 
he apprehended that he might be im- 
plicated. When the writer head-con- 
stable visited the village on the after-' 
noon of the 27th, be being, in charge 
of the thana as the Sub-Inspector was 
away, he saw these witnesses bift none 
of them gave the name of the assailant. 
The witnesses say that they were afraid... 
to do so. This could only have been* 
either fear of the accused or fear of 
being implicated. There was no rea- 
son to fear the accused, the police had 
taken the matter up and tjiese £ou*r 
witnesses could not have been so terror- 
stricken. As to fear of being implica- 
ted I do not see how a disclosure of the- 
name of Nanhu could have made the 
case any blacker against the witnesses; 
in fact rather the contrary suspicion 
was very black against them already, 
because apparently they did not deny 
to the writer head-constable that they 
had been sleeping with the deceased 
man on the night of the murder in the * 
Kisumghutu jungle. They were so 
much under suspicion that on the arri- 
val of the Sub-Inspe3tor in the village 
on the 28th he searched their houses 
and discovered on the person of Babu- 
ram a gilaf or a quilt and in the house- 
of Lakshman Manato, father of the ao* 
cused, a kantha on both of which there* 
were red stains. It was then that the* 
witnesses spoke out. The learned Ses- 
sions Judge puts it as follows: 

** The zecovery of the said two articles evi- 
dently led the above four witnesses to believe . 
that the Bub-Inspeotor of Police succeeded -in. 
finding out the real truth and it seems to me 
that though in their anxiety to screen the* 
accused they had so long minced matters, 
they at last under the oiroumstanoes stated 
above thought it prudential for their own 
safety to give out the real truth and that ic- 
oordingly they admitted the same to the in* 
yestigatirig police officer.” . , 

It does not affect the value of their 
evidence that the stains subsequently 
found were not those of human blood. 
Tlj^e point is that the witnesses only 
implicated the accused when they were 
faced with the necessity of exculi^ating 
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themselves, and therefore their evi- 
|denoe is open to grave suspicion. The 
learned Sessions Judge has not attached 
jat all sufficient weight to this fact. 
The excuse of fear is the stock one put 
forward for failure to speak out the 
truth at once in this type of case, bu.t 
here it is more suspicious than ever 
owing to the fact that the witnesses 
were under the gravest necessity of 
fixing the guilt on to somebody in order 
to save their own necks. 

Their evidence also is inherently im- 
, probable. The medical evidence shows 
that the deceased had one .wound, a 
gaping incised wound 8i’* x 1-3/16” on 
the left side of the head cutting com- 
pletely through the skull and the brain 
substance. If the witnesses are to be 
believed Nanhu must have crept up 
stealthily in the night when the wat- 
chers were sleeping and mnst have then 
infiicted this fatal wound. The doctor 
was not exaniined on the point but it 
seems to me most unlikely that the ac- 
cused could have groaned after such 
a wound and it could have been deli- 
vered and the weapon withdrawn after 
delivery in a fraction of time. The wit- 
nesses were all sleepingyet. Nanhu was 
long enough there to allow them to re- 
cognize him. It was in the middle of 
the night, according to the calendar the 
jmoon would not have risen on the 
night in question until about 1 a. m. 
The witnesses got over the difficulty of 
darkness by saying that the moon was 
then in the east; they were all sleeping 
under a large palas tree. I do not be- 
lieve that even assuming the truth of 
the basis of their story that Ehudu was 
murdered while sleeping with the wit- 
messes there was any recognition at all 
of the assailant. It is perfectly obvi- 
'Ous that the circumstances were all 
against recognition as the light of the 
moon would have been of very little 
•assistance to bring about the complete re- 
cognition by a man just awakening from 
sleep. There is another stock story 
introduced into the case, namely, the 
•discovery of the tabla. According to 
the Sub-Inspector Golam Mustafa he 
examined the accused Nanhu.Mahaton 
•after 4 p. m. whereupon he led him and 
about 26 or 80 villagers to a bari land 
just to the north of the house of 
•one Bidhu Mahatani and dug up from 
4fhe depth of 9 or 10 inches a tabla or 


713 

small axe. Assuming that the^ accused 
did produce the tabla in the* manner 
described by the Sub-Inspector I do not 
think much weight attaqibes to it. It 
is quite probable that as Baburam was 
implicating Nanhu, Nanhu should have 
tried to implicate Baburam by burying 
a tabla and then producing it for the 
police and its discovery is just aS con- 
sistent with incriminating evidence 
against Baburam as it is with incrimi- 
nating evidence against Nanhu. Bidhu 
Mahatani, to the immediate north of 
whose house lies the bari land from 
which the tabla was produced, states 
tlftit on the day after the murder she 
saw the accused Nanhu near her bari 
land carrying an axe which was par- 
tially concealed by some thorny plants. 
The suggestion is that this must have 
been when he was on his way to bury 
the axe; this is an incredible story. It 
is contrary to common sense that the 
man who commibs a murder would 
try to dispose of the weapon in this 
fashion in broad day light. 

This witness is the woman in the 
case, the allegation being that Nanhu 
is carrying on an intrigue with her 
which had annoyed some of the 
Mahatos, that there was a panchayat at 
the instance of Khudu, the deceased, 
that both Nanhu and Bidhu were fined 
for misbehaviour, and that as a result of 
the grudge he bore on this account, 
Nanhu murdered Khudu. The woman 
is obviously afraid of being implicated 
in the murder and hence she could 
easily be got to fill in any necessary de- 
tails that will serve to clinch the case 
finally against Nanhu. That aspect of 
her evidence has been overlooked by the 
learned Sessions Judge when he regards 
her as proving beyond any reasonable 
doubt that the accused had hidden the 
tabla after the murder. It is noticeable 
that the accused was not under arrest 
when ho produced the tabla and was 
only arrested later in the day. Thfe 
makes me think that the accused may 
have been tricked into disclosing a 
tabla under the impression that it would 
be used against the other Mahifto 
notably Baburam, instead of against 
himself. Baburam states that it was 
only after tha production of the tabla 
that he told the Sub-](pspector that he 
had seen the aocused pulling ontt^ 
tabla from the head of Khudu and 
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numiag away then towards the nala. 
Sonaram contradiets him on that point. 
The latter also states in oross-exami- 
nation that ,the Sub-Inspector had 
threatened co send up Baburam, and 
Jugal states that the daroga also threa- 
tened to cballan him. Bjs that as it 
may, it is quite clear that the eye- 
witnesses spoke under extreme pres- 
sure and to save themselves. Einu 
Mahato another witness relied on by 
the learned Sessions Judge, so far as his 
statement in the lower Court. is con- 
cerned, is also trying to prove the case 
to the hilt when he states that at about 
midnight on Saturday he had seen the 
accused passing through the jungle wuth 
a tabla in his hand. He was one of the 
villagers who was under suspicion in 
respect of this murder. The learned 
Sessions Judge was also much impressed 
by the fact that human hair was 
detected on the tabla by the Chemical 
Examiner. The Sub-Inspector of Police 
and two Poddar witnesses examined the 
weapon with the help of a magnifying 
glass after its discovery and they say 
that they noticed some hair adhering 
thereto. 

It passes my comprehension how 
any hair could have adhered to the 
axe after it had been buried and then 
dug up, or, at any rate be visible by the 
aid of any microscope likely to be avai- 
lable to a Sub-Inspector of Police. Obvi- 
ously any human hair that may possibly 
have adhered to the weapon would have 
been completely obliterated by the earth 
that, became attached to the tabla conse- 
quent upon its being buried. Frankly 
I do not believe the evidence on this 
point ; if in reality, human hair was 
found on the tabla it was put there by 
somebody in order to create evidence. 
A tabla is a most ordinary weapon for 
the Manbhum peasant and I do not 
believe Baghu Mahato either when he 
states that he saw the acoused purchase 
ft about eight months prior to this 
occurrence. The point that the wound 
84 inches long tallied with the circum- 
ference of the blade of the tabla also 
84 inches long weighed with the learned 
Sessions Judge, as if a wound inflicted 
by a smart blow of a hatchet would 
exactly coincide in length with the siae 
of the hAtobet. ^ Qnite the contrary is 
usually the ease ; a apUtting wound of 
this nature would ordinarily exceed it 
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in length. This ends practically all the 
evidence and it does not convince me in. 
the slightest degree; most of it is 
childishly unconvincing ; the Mahato 
witnesses are deposing with a reckless 
disregard of truth in order to save them« 
selves ; there should have been no con* 
viction in this case. ‘ I would therefore 
set aside the conviction and sentence of 
death passed by the learned Sessiona 
Judge and acquit the appellant. Ha 
should be released at once. 

Dhavle, J.— I agree. The Govern- 
ment Advocate has frankly conceded 
that the case must fail if the four eye- 
witnesses are disbelieved. Considering 
the conditions of time, I doubt very 
much whether they could really have 
seen the offender at all ; and their 
repeated failure to name him, which 
has not been satisfactorily explained, 
does not make it at all easy *to believe 
them, to say nothing of the fact that 
they seem to have named the appellant 
with the full consciousness that they 
had to save themselves. The production 
of the tabla is also extremely unconvin- 
cing as 'an incriminating circumstance 
against the appellant. It is, therefore, 
impossible on the evidence to uphold 
the conviction, quite apart from the 
way in which the depositions of Jugal 
and Kinu before the committing Magis- 
trate wore used by the learned Sessions 
Judge under S. 288, Criminal P. C. In 
this connexion there has been much dis- 
cussion before us regarding the sound- 
ness of the dictum in LcLohmi Lall v. 
Emparor (l), that though it is permis- 
sible under S. 288 to put in such depo- 
sitions : 

**it has beon ropoatcdly laid down and it is 
now settled law that such statements should 
not be put in without tbe attention of the 
witness being drawn to the portion of the 
statement which it is desired to use.’* 

The Government Advocate has strenu-* 
ously contended that the law does not 
require* this to be done. The learned 
advocate for the appellant has referred 
the dictum to the authority of Emprm 
V. Dan Sajiai (2) and Bajrangi Lall Vr 
Empress (3). It does not seem to me 
that the decision in Bajrangi 
case (3) has really any bearing on the^ 
precise point in question. In Dan 
§ahai*B case (2), however. Straight, J.,^ 
expressed himself about S. 288,CrimiQai. 
P. 0-1 in these words : 
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**That fleotion waa never intended to be need 
so ae to enable a Court trying a case to take a 
witnesses deposition bodily from the Magis- 
trate’s record, as the Judge has done here, and 
to treat it as evidence before itself ; and J 
entirely concur in the remarks made on this 
head by Phear, J„ in Queen v. Amanulla (10). 
At any rate the Judge was bound to put to the 
witnesses he proposed to oontradict by their 
former statements the* whole or such portions 
af their depositions as he intended to rely upon 
in his, decision, so as to afiord them an op- 
portunity of explaining their meaning, cr 
denying that they had made any such state- 
ments, and so forth. The course adopted by 
the Judge was contrary to practice, and in- 
consistent with all the rules regulating the 
admiBsjiJ;>ility of evidence. . . .” 

The first part of these observations, 
whioh relates to the admission of whole 
depositions as distinguished from parti- 
cular statements contained in them, is 
based on Ainanulla*s case (10) which 
* was decided under the Criminal Proce- 
dure Code of 1B72, S. 249 of this Code, 
which corresponds to S. 288 of the pre- 
sent Code, ran in these words : 

‘*When a witness is produced before the Court 
of Session or High Court, the evidence given by 
him before the committing Magistrate may be 
referred to by the Court if it was duly taken 
in the presence of the accused person, and a 
Court may, if it thinks fit, ground its judgment 
thereon, although the witnesses may at the 
trial make statements inconsistent therewith.” 

Shortly after the decision in Ama- 
nulla's case (10) the section was amen- 
ded by Act 11 of 1874 to run as follows: 

”When a witness is produced before the 
Court of Session .... the evidence given by 
him before the committing Magistrate may, in 
the discretion of the presiding Judge, be 
treated as evidence in the case, if it was duly 
taken in the presence of the accused person.” 

This, unlike the original section, clear- 
ly made the previous deposition “ evi- 
dence in the case," and S. 288 of the 
Code of 1882, which was in the same 
te]:mB as the present section without 
the amendments introduced by the Act 
of 1923, made no change in the position. 
Dan Sakai's case (2) was decided under 
the Code of 1882, but Straight, J., in 
following the observations in AmanuU 
la's case (10), does not seem to have 
noticed the change in .the law. Dan 
Sakai's case (2) was considered by the 
Allahabad High Court in ifmperor v. 
Dwarha Kurmi (5), when Banerji and 
Aikman, JJ„ held that under S. 288, 
Criminal F. G., depositions before the 
committing Magistrate may be evidence 
in the Sessions trial ; and since then it 
has no longer been held in any H^h 

(10) 12 Bong. L« B. App* 15s21 W. B« Or. 49. 


Court that the section was meant to- 
authorise the Court to take only 
parbicular statements and not whole 
depositions, *as evidence in the Sessions 
trial. * 

The second part of Straight, J's., 
observations refers to the necessity or 
otherwise of affording the witnesses an 
opportunity of explaining their mean- 
ing, etc. This must be considered ziot 
in the light of the Criminal Procedure 
Code but of the principles of the law 
of evidence. In Beg. v. Arjun Megha 

(11), which was decided shortly after 
the amendments made in the Criminal 
Procedure Code by Act 11 of 1874. S. 
249 was explained to mean that tha 
Sessions Judge had discretion to consi- 
der the depositions given before the 
committing Magistrate in the prelimi- 
nary inquiry as 

” ovidenco for the purposes of the trial in 
the Court of Sessions,” 

and that the exercise of the discretion 
is open to review in appeal : 

” If he (the SessiouB Judge) finds that the 
statement of the witnesses in his oWn Court 
differ materially from those previously made 
by the same witnesses,” 

said West, J. : 

” it is his duty to examine them as to the 
disoropancies, and this is more especially his 
duty when the prisoners are undefended, and 
oontradictory testimony is given by the prose- 
cution. But if he thus examines the witnes- 
ses, bo ought: (see Taylor on Evidence, Ss,!, SOU 
1301, and Evidence Act, S, 155,) in ordinary 
oases to make the depositions upon whioh he 
has examined them evidence in the case : he 
is at liberty to do so, and the power should 
be exercised so as to bring all relevant 
matter, so far as possible, under o onsideration 
in forming a judgment on the case. If the 
Sessions Judge has omitted to examine witnes- 
ses on obvious and important discrepancies in 
their statements, this Court will in general 
direct that such an examination be made, and 
the Sessions Judge having the witnesses before 
him for such a purpose, will, in most oases, 
feel it his duty to make the former depositions 
evidence quantum valeant for the purposes of 
the final adjudication in appeal.” 

This early interpretation of the sec- 
tion gives one reason why witnesses 
should be questioned regarding their 
previous depositions and the depositions 
then brought on the record of the 
Sessions trial. 

Edge, C. J., ordered a retrial in Sm- 
press V. Jawdhar (12), because the 
Sessions Judge had: 

” taken into oonsideiation as evidence 
against the accused, statements made by wit* 

(11) 11 Bom. H. a 281. * ! ~ 

(12) [1886] A.W.N, 256, 
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mrnn before the oommitting Magistrate, 
without giving the aooased any previous notice 
•ur warning, either by examining the witnes* 
nes as to the previous sbatements ox otherwise 
uf his intention ^to do so.*' 

The learned Chief Justice held that 
the conductors of the prosecution and 
the defence ought to have full notice of 
the admission of evidence under S. 288, 
wnd after expressing agreement with 
every word that Straight, J., had said 
in Qtieen Empress v. Dan Sahai (2),^ he 
observed : 

I go further and say that before the Judge 
presiding at a criminal trial can use hs evi- 
dence on which* in whole or in part, to form 
his judgment, the deposition of a witness 
taken before the oommitting Magistrate, he^is 
bcund to let his intention, or the possibility 
that he may do so, be known to the accused 
and the prosecution, in order to afiord the 
aeoused and the prosecutor an opportunity for 
testing such statement by cross examination, 
or otherwise dealing with such statement as 
part of the case which may be taken into 
consideration by the Judge. Otherwise it 
seems to me impossible for the prosecution of 
the defence to deal with the matters which 
may influence the Judge’s mind in coming to 
a decision.” 

This shows that before a previous 
•deposition can properly be treated as 
evidence on which the Sessions Judge 
may base his judgment, the parties con- 
cerned must have an opportunity of 
testing it by cross-examination, etc. 

Depositions in commitment proceed- 
ings can now be : 

treated as evidence in the case for all pur- 
poses subject to the provisions of the Evidence 
Act, 1872.” 

This makes them available for use as 
substantive evidence (and not merely 
for contradicting or corroborating the 
makers under S. 145 or S. 167, Evidence 
Act), as was indeed held in several 
eases even before the addition of the 
words for all purposes 1872 ’’ 

by the amendment of the section in 
il923: vide Gansa Oraon V. Emperor (13) 
and the case referred to in Emperor v. 
Jehal Teli (14). But it is as a rule only 
when and so far as such depositions are 
not repeated in the Sessions trial that 
it becomes particularly necessary to 
make use of them. Section 145 of the 
Evidence Act, it is true, requires the 
attention of the witness to be drawn to 
his previous, de^ition only in those 
cases in which it is intended to use "the 
previous record for the limited purpose 
cf contradicting ^im; the object of the 

lis ) I. a. 1028 Pel. «&03b2 Pa^. 617. 

Ui) A. 1. 1925 Pat. 61?s3 Pat. 7Sl. 


cross-examiner is to shake the evidence 
given by the witness at the trial. Al- 
though the patting in of depositions! 
under S. 288 is not confined to this ob- 
ject, it is plainly necessary that the] 
oral evidence given by a witness during 
the Sessions trial, so far as it conflicts 
with his previous deposition, should be 
properly displaced before the Court 
gives preference to his deposition before 
the oommitting Magistrate. Where a 
witness's evidence at the trial differs 
from his previous deposition : 

”and the oontradiotion is intended to be 
used as evidence in the case, it has bSen held 
that he must be allowed an opportunity of 
explaining or reconciling his statement if he 
can do so, and that if this opportunity is not 
given to him, the contradictory writing cannot 
be placed on the record as evidence. It has 
also been held that the opportunity of tender- 
ing an explanation is still more essential when* 
a witness’s character and reputation are at 
stake, and that the Court is precluded both by 
B. 145, Evidence Act and by general principles 
from treating his oral testimony as rebutted 
by statements by him contained in doonments 
in evidence unless such statements were put to 
him in cross-examination '* 

See Woodrofie’s Law of Evidence Edn. 8, 
p. 960, and the cases cited in the first two 
footnotes. 

The principle, it seems to me, applies 
with even greater force where previous 
depositions, more or less inconsistent 
with the oral evidence given by the 
same witness during the trial, are 
sought to be used as substantive 
evidence ; if the witness were not 
called to reconcile the contradic- 
tions (so far as he could), the record 
would contain two sets of unrelated 
statements, and it would be unfair to 
the witness himself no less than to the 
parties to accept the previous deposition 
and BO reject [the testimony given at 
the trial. The observations in Laohmi 
LalVs case do not, therefore,* seem to 
me to require reconsideration . 

B.E./D.D. Accused acquitted. 
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(Patna) 

James, J. 

Bechu Mian — Petitioner. 

• V. 

Emperor— Opposite Party. 

Criminal Bevn. No. 79 of 1930, Deoi- 
ded on 6th March 1930, from order of 
Bess. Judge, Musaffarpur, D/- 6th De« 
esmbet 1929. 

(a). Bslimr and Oritta Excite Act {t of 
ieiSI), St. 47, 70 and 7B-S«b*!iit|iselsr of 



im 

'£xcUe can arrest without warrant person 
lound committing offence under S. 47— 
'S, 78 has no application to such case. 

Under S. 70 of the Act the Sab-Inspeotor of 
Excise is entitled to arrest without a warrant 
. a person found committing on offence punish- 
able under B, 47 of the Act and 8. 78 has no 
application to such a case. [P 717 0 2] 

(b) Penal Code, S. 225 — Obstructing Sub- 
Inspector of Excise from arresting — Offence 
^comes within S. 225. 

Threatening a Sub-Inspeotor of Excise in 
Y>rder to prevent him from making an arrest 
amounts to offering a resistance and illegal ob- 
struction to lawful apprehension of an offender, 
but where the obstruction has not been such as 
to consbitbte a serious offence the case does not 
'Call for heavy punishment. *[P 717 0 2] 

Safdar Imam — for Petitioner. 

Oovernment Advocate — for the Grown. 

Judgment, — A Sub-Inspeotor of Ex- 
<sise, who detected one Hira Dusadh in 
the act of committing an offence under 
S, 47, Bibsfr and Orissa Excise *Aot, at- 
tempted to arrest him, but he took re- 
iuge in the house of Bechu Mian, The 
Sub-Inspector called upon Bechu Mian 
to give up the man. Bechu Mian declined 
to do so; and he prevented the Excise 
Sub-Inspector from entering the house. 
Bechu Mian was accordingly prosecuted 
at the instance of the Sub-Inspector, and 
he was fined two-hundred rupees under 
S. 216, 1. F. C., on the charge of having 
harboured Hira Dusadh with the inten- 
tion of preventing his lawful arrest. On 
appeal the Sessions Judge of Muzaffar- 
pur affirmed the findings of fact of the 
Magistrate; but he altered their applica- 
tion, changing the finding that the man 
was guilty of an offence under S. 226, 
I. P.'O., while he affirmed the sentence 
imposed by the Magistrate, 

Mr. Safdar Imam on behalf of the peti- 
tioner argues in the first place that he 
has been prejudiced by this action of the 
lower appellate Court, since be was 
placed on his defence to answer a charge 
under S, 216 and not to answer a charge 
under S. 225, 1. P, C. of obstructing the 
urrest of Hira Dusadh. But the charge 
framed under S. 216 to the effect that 
Bechu Mian harboured and* concealed 
Hira Dusadh with the intention of pre- 
venting his lawful arrest waspractioally 
the same as the charge of obstructing 
the arrest by preventing the Sub-Inspec- 
tor from entering the house; and.I 4o 
not consider that it can be held that the 
ncoused person has been in any way pre- 
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judiced by the fact no formal charge 
under S, 225, L F. 0., was frame'd in the 
Court of the trying Magistrate. 

Mr. Safdar Imam argue§ in the second 
place that the Sub-Inspector had no 
power to arrest Hira Dusadh. Under| 
S, 70, Excise Act, any officer of the Ex 
cise Department may, subject to any res 
triotions prescribed by the Local Govern 
ment by rule made under S. 89 arrest! 
without warrant any person found com«| 
mitting an offence punishable under S. 
47 of the Act. The only rules placing! 
restrictions on the exercise of powers 
conferred by 8. 70 of the Aet are Br. 
65* and 66 of the Governments rules, pro- 
viding that officer below the rank of a 
Sub-Inspector of the Excise Department 
may exercise the power of arrest with- 
out warrant in open places only. But 
Mr. Safdar Imam 8ugge.*ts that sub-S* 
(o), S. 89, in some way relates back to 
S. 70. The subsection provides that the 
Local Government may make rules pre- 
scribing restrictions in the application 
to Excise Officers of the provisions of 
the Criminal Procedure Code relating to 
power of Police Officers which are re- 
ferred to in S. 78 (1), Excise Act. Under 
S. 78 (1) of the Act, an Excise Officer 
specially empowered may, after record- 
ing and writing his reason for suspect- 
ing the commission of an offence which 
ha is empowered to investigate, exercise 
the powers conferred upon a Police 
Officer in respect of cognizable offences 
by Ss. 64 and 66, Criminal P. 0. But S. 
78 has no application in this case, since] 
the Sub-Inspector was not investigating 
an offence which he had reason to sus- 
pect had been committed. He actually^ 
detected the offence, which was commit- 
ted before his eyes; and S. 70, Excise 
Act, applied, so that be was entitled to 
arrest Hira Dusadh without warrant. 
Mr. Safdar Imam argued further that 
whatever view may be taken of the 
legality of the action of the Sub-Inspec- 
tor, the petitioner should not de held tb 
have obstructed the arrest of Hira 
Dusadh, since he offered no physical re- 
sistance to the Sub-Inspector. Accord- 
ing to the evidence of the Bub-Inspeotbv 
the petitioner threatened him in order 
to prevent him from making the arrest 
in the house; and this must certainly be 
treated as offering resistance and il^al 
obstruction to the lawful appr^hensioin 
of Hira Dusadh. But the argument thit! 
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the seniteBce is excessive in view of the 
laet th&t the Sub -Inspector so meekly 
respected the 'threats held out by ‘the 
petitioners d<jes, in my opinion, deserve 
some consideration. 1 consider that in 
the circumstances the .Sub-Inspector 
ought to have compelled the petitioner 
to let him into the house; but instead of 
doing this he went straight to the 
Magistrate and complained of obstruc- 
tion and it should be recognized that the 
obstruction offered was not such a|^ to 
constitute a serious offence. I ponsider 
that in the circumstances a fine of thirty 
rupees will be sufficient punishment for 
the petitioner. The finding of the lower 
appellate Court is affirmed but the sen- 
tence is reduced to a fine of thirty 
rupees. The balance of the fine origi- 
nally imposed, if paid, will be refunded. 
v.b./r.K. Sentence reduced. 

1930 Cr« Cases 718 

(Patna) 

Macpherson, J. 

Emperor — ^Prosecutor. 

V. 

Lalchand Teli and another — Accused. 
Criminal Bef. No. 7 of 1930, Decided 
on ‘SOth January 1930', made by Bess. 
Judge, Bhagalpur, D/- 13th January 1930 
Criminal P. C.. S. 195 (b) — Cognizance 
of offence under Penal Code, S. -211 com- 
mitted in or in relation to offence com- 
mitted in Court* without that Court’s or supe- 
rior Court’s complaint in writing is illegal. 

Section 195 (1) (b) is a bar to cognizance of 
offence under S. 211 alleged to have been com- 
mittod in or in relation to a proceeding in a 
Court except on complaint in writing by that 
Court or some other Court to which that 
Court is subordinate and so where there is 
clearly no such complaint in writing it is not 
open to a Magistrate to take cognizance under 
S. 190(1) (o). [P718C2] 

L. K. Jha — for the Crown. 
Judgment. — This is a reference by 
the Sessions Judge of Bhagalpur under 
the provisions of S. 438, Criminal P. C^ 
recommending that the proceedings of 
the Sub-Divisional Magistrate of Madhi- 
pura in respect of Uchit Dusadh Chau- 
kidar and Harikinkar Jha under S. 211 
read with 8. 144, 1. P. C„ be set aside 
OR the gro«ni|s; first, that be has ex- 
ceeded his jurisdiction and seconddiy, 
that there is very little likelihood of 
the prosecution undertaken by him 
terminating in a conviotion. 

Mahmood Miati 'tras the complainant 
in a case tried by the Sub-Deputy 


Magistrate of Mudhipura. The latter 
acquitted the accused and^ forwarded a 
complaint under S. 476, Criminal P. C., 
against Mahmood Mian to the Bub- 
Divisional Magistrate : 

**for favour of taking cognizance of the cas^ 
under S. 182 read with S. 211, 1. P. C. andi 
prosecuting the sstid * Mahmood under those 
sections." 

Thereon the Sub-Divisional Magis- 
trate noted that he took cogmzance of 
the case and issued warrants of arrest 
against Mahmood Mian nnder S. 211 
and against the petitioners under that 
section read with S. 114. # 

In his* explanation the Magistrate 
states that he took cognizance of the 
case against Uchit and Harikinkar in 
the exercise of the powers vested in him 
under S. 190 (l) (c), Criminal P. C. He 
was of opinion that he was entitled to 
do so because the Sub-Deputy Magis- 
trate had in his judgment* come to a 
finding that Mahmood Mian had brought 
a false and malicious charge against 
the present accused : 

**jii pursuit of vengeance and gratification of 
spite in order to harass him at the instance of 
the ohaukidar Uchit Dusadh and Harikinkar 
Jha.” 

Manifestly B. 196 (1) (b), Criminal 
P. 0. was a bar to cognizance of an 
offence under S. 211 alleged to have 
been committed in or in rela- 
tion to a proceeding in the Court of the 
Sub- Deputy Magistrate except on com- 
plaint in writing by that Court or somej 
other Court to which that Court is sub-| 
ordinate. There was clearly no suchj 
complaint in writing and it was not' 
open to the learned Sub-Divisional 
Magistrate to take cognizance under S. 
190 (1) (c) against the petitioners in 
respect of whom neither the Sub-De- 
puty Magistrate nor a superior Court 
had complained in writing. 

I accordingly accept the reference on 
the first ground and direct that the 
order of the Sub-Divisional Magistrate 
dated 3rd December 1929 taking cogni- 
zance of an offence under S. 211 read 
with 8. y 4, I. P. a. against Debit 
Dusadh apd Harikinkar Jha be set 
aside. 

V.b./r.K. Reference accepted^ 
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1930 Cr. Cams 719 (1) 

(Patna) 

Macphbbson, J. 

Oanu Shukul and oiAers— Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Eef. No.. 8 of 1930, Decided 
on 30tb January 1930, made by Sess. 
Judge, Muzaffarpur, D/- 11th January 
1930. 

• Criminal P. C., S. 88 — Attachment in an- 
other district without endorsement is illegal. 

An attachment of property is not authorised 
in a district other than that of the issuing 
Magistrate except when the order of attach- 
ment has been endorsed by the district Magis- 
trate within whose District the property to be 
attached is situate, and an attachment made in 
oontraveution of this provision is illegal. 

[P 719 C 1] 

Judgment. — ^This is a report by the 
Sessions Judge of Muzaffarpur for the 
orders of the High Court that attach- 
ments under S. 88, Criminal P. C., have 
been made in the district^of Muzaffarpur 
on a warrant issued by the Sub-Divi- 
sional Magistrate of Battiah which has 
not been endorsed by|the District Magis- 
trate of Muzaffarpur. 

The report apparently contemplates 
two warrants, but there seems ^to have 
been only one warrant. Three persons 
appear to have presented petitions of 
claim under sub-S. 6* (a) to the District 
Magistrate of Muzaffarpur, who having 
no jurisdiction under Sub-S. 6 (b) because 
ho did not endorse the warrant of at- 
tachment, directed them to the Sub- 
Divisional Magistrate of Bettiah. They 
then moved the Sessions Judge. 

The report contains no recommenda- 
tion. 

It is clear that the attachment was 
illegal since an attachment of property 
is not authorized in a district other 
|than that of the issuing Magistrate ex- 
cept when the order of attachment has 
been endorsed by the District Magis- 
|trate within whose^distriot the property 
to be attached is situate. It need not 
be determined whether the Sub-Divi- 
sional Magistrate bad jurisdiction to 
allow under Sub-S. 6 (a) the claims made 
to him by the applicants. It clearly 
appears that all attachments in the 
Muzaffarpur District on the strength of 
the order of attachment of the Sub- 
Divisional Magistrate of Bettiah are 
fundamsntally illegal. 

I aooardingly S8t aside all the attach* 


ments made in that district on the 
strength of the order of the Sub-Divi- 
sional Magistrate dated 5th July 1929. 

It is, of course, open to him to proceed- 
according to law. * 

v,b./r.k. Beferenoe answered. 

1930 Cr. Cases 719 (2) 

(Patna) 

COURTNEY-TER^iELL, C. J., AND 
Macphbrson, j. 

Daroga Lohar — Appellant. 

• V. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 175 and 204 of 
19^9, Decided on 20th December 1929, 
against decision of the SesS. Judge, 
Monghyr, D/- Sist August 1929. 

Penal Code, S. 304— PcMon being abduct- 
ed exceed! his power of self defence and on 
sudden irrational impulse-^ .kills person 
against whom he is defending — Offence 
falls under .S, 304 and not under Penal 
Code S. 302. 

Seizure of the p 3 rson and dragging a debtor 
to hie creditor by the peons of the creditor 
against bis will, constitutes an offence ?’of •ab- 
duction within the meaning of S_. 362 thereby 
giving the' person so dragged the right of pri- 
vate defence of his body even to the causing of 
death subject to restrictions mentioned in S« 99. 

If while defending himself such person strikes 
the person against whom he was defending on 
a sudden irrational impulse thereby exceeding 
the power given to him under the statute and 
causes death of the other person, the offence 
comes not under S. S02 but under S. 304. 

[P 721 0 1 ] 

S. E. Bhattacharjya and O. C. Mukerji 
-—for Appellant. 

■Assistant Oovernment Advocate — 
for the Crown. 

Maepherson, J. — These appeals 
are preferred, one from jail and the 
other through pleader, by Daroga Lohar 
who has been convicted under S. 302, 

I, P. C.. by the Sessions Judge of 
Monghyr and sentenced to transportation 
for life. They are to be treated as a 
single appeal. 

The charge against him v^as that on 
3rd June 1929 at Lakhisari he commit- 
ted murder of Durga Singh, a Punjabi, 
by stabbing him in the abdomen with a 
knife or dagger. The assessors considered 
that the case fell under S. 304, I. P.sO, 
but the learned Sessions Judge was un- 
able to accede to the contention that 
Excep. 2 to S, 300 Was applicable to 
the case. 

The case fpr the 'prosecution wetT' 
briefly as follows; 
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The appellant was a debtor of a Pun- 
;jafai mohay-lender named Thakur Singh 
^ whose two peons Darga Singh and Maha 
Siiigh went out in the afternoon of the 
.3rd June to collect his dues. They met 
,;;the appellant about 7-30 p. m. and in- 
vsisted that he should accompany them 
to their master to settle the question of 
payment. The appellant declined to go 
and the deceased Durga Singh caught 
hold of him by the arm and dragged him 
along. After they had proceeded a 
little distance the appellant pulled out 
a knife or dagger and stabbed Durga 
Bingh with it in the lower part of the 
abdomen on the right Tside. The appel- 
lant then made off and seems to have 
gone to the thana. The injured man 
was taken by Maha Singh to the Nation- 
al School some 250 or 300 yards dis- 
tant and placed there in charge of the 
masters while Maha Singh himself set 
ont to tell his master Thakur Singh what 
had happened, and brought him with a 
number of otherjpersons to the National 
'School when they '‘found that a literate 
constable from Lakhisari .thana was al- 
ready there. Thakur Singh examined 
the wound of the injured man and found 
it very serious and with the literate 
constable insisted upon taking him to 
the thana in spite of the remonstrances 
of the headmaster who advised that he be 
taken forthwith to*the hospital. From the 
thana where he made a statement that 
the wound was caused by appellant with 
a knife Durga Singh was taken to the 
hospital where he died on the following 
morning. The Civil Surgeon in post- 
mortem examination found an incised 
wound 2-1/2 inches long on the right*side 
of the lower part of the abdomen per- 
forating the abdominal wall and in his 
opinion death was due to the injury and 
haemorrhage in the abdomen which 
. ensued in consequence of it. He also 
held that the wound could have been 
inflicted with a knife to be presently 
mentioned. 

It is further set out that on the mor- 
ning of 4th the literate constable was 
directed to proceed to the scene of oc- 
euerrenoe ana Gfoarol^ for the knife with 
which the appellant was alleged to Jiave 
etabbed the deceased. A ohaukidar 
named Idan Mian, who accompanied 
him, discovered in< a paddy field some 
16 yards from thb roadside a knife des- 
cribed as in a more or less finished state. 


This khife is sought to be connected 
with the appellant by the evidence of 
Laohmi Marwari, who is the landlord of 
the house of Thakur Singh and who 
states that he saw the appellant prepa- 
ring it at his forge on the evening of 
the day of occurrence. That is the 
fnife which the Civil Surgeon stated 
could have inflicted the wound which 
caused the death of the deceased. 

The defence .is difficult to 'describe. 
But it appears from the written state- 
ment to be that when ;the appellant re-, 
fused to go to Thakur Singh, Durga 
Singh the deceased aimed a knifi at him 
and in the struggle for it between the 
two men both fell down and the knife 
injured Durga Singh in the abdomen by 
accident. 

The Judge and' the assessors who 
heard the evidence obviously accepted 
it so far as the question whether the 
appellant dealt the fatal blow is con- 
cerned and they only differed as to whe- 
ther the offence committed by the ap- 
pellant fell under the head of murdor~ or 
of culpable homicide not amounting to 
murder. There is indeed a further 
Btatment of some of the assessors that 
they were not satisfied that the knife 
produced was the weapon which had 
caused the injury to the deceased. The 
learned Sessions Judge, however, was of 
opinion that the evidence of Lachmi 
Marwari was clearly true and that there 
could be no'doubt that the wound which 
caused the death of Durga Singh was 
inflicted by the appellant with the wea- 
pon already described. To my mind 
his view is unquestionably correct. 

In appeal it has first been urged by 
Mr. S. K. Bhattacharjya that the injury 
was accidental. There does not appear, 
however, to be any sound foundation for 
this submission. The evidence has, in 
my opinion, been rightly believed in the 
trial Court and it clearly brings home 
to the appellant the responsibility ^ for 
the death of the deceased by a delibe- 
rate blow and not by any accident. 

The main submission, however, is 
that the offence does not amount to 
murder, but is by reason of the right of 
private defence of the person clearly a 
case of culpable homicide not amounting 
to murder, 

. Beliatioe is placed on the provisiom of 
S. 100, fifthly, whereby the right of pri- 
vaee defence of the body extends^ under 
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the restrictions mentioned in S. lOO, to 
the voluntary causing of death if the 
offence which occasions the exercise of 
the right he an assault with the inten- 
tion of kidnapping or abducting. 

The material findings of the learned 
Sessions Judge are stated in a single 
sentence; • * 

*'Apart from the fact that it was uudoubliedly 
Daroga Lohar who stabbed Durga Singh, the 
two points which emerge quite clearly from 
the evidence are that the blow was struck on a 
sudden irrational impulse and it was struck 
because Daroga Lohar was being forced against 
his will, to go with the peons to Lakhisarai.” 

In my judgment the seizure'of the ap- 
Ipellant by the two Panjabi pdons, who 
were dragging him against his will to 
Itheir master falls within the provisions 
|of S. 362 and constituted abduction since 
jthey were by force compelling him to 
go from the place where they seized 
, him, .and accordingly he possessed the 
Iright of private defence of his body even 
jto the causing of death, subject to the 
restrictions mentioned in S. 99. The 
'most important of these restrictions so 
|far as the present case *is concerned, is 
that the right of private defence in no 
case extends to the inflicting of more 
barm than it was necessary to inflict for 
the purpose of defence. Now the peons 
were armed with lathis and it woul d 
appear that tney also had kirpans since 
the evidence of Lachmi Marwari is that 
in such circumstances they usally carry 
them the fact which may well have been 
known to the appellant. But it was 
also well known to him that no real 
personal harm was likely to ensue since 
he was only being taken by them to 
their master whom he' had met a few 
hours before and with whom he had 
discussed the question of the repayment 
of the sum which was owing by him. 
In these circumstances though he clear- 
ly possessed the right of private defence 
of his person, it was an excess of it to 
inflict the harm which he did by stri- 
king the deceased with the knife or 
dagger in a vital part of the body. 
But, as remarked by the learned Ses- 
sions Judge, it was sudden irrational 
act, and he had not the inlention of 
doing more harm than was necessary 
for the purposes of his ^defence* Accor- 
jdingly he is within Excep. 2 to S. 300 
as an offender who in the exercisg in 
|good faith of the right of private de- 
fence of person exceeded the power 
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given to him under the statute and' 
caused the death of the person '•againsti 
whom he was defending himself. In 
these circumstances I would hold that 
the offence falls not under S. 302 but 
under 304, 1. P, C. 

As to the question of sentence, a 
heavy punishment does not appear to be^ 
called for. The appellant is a youth of 
20 and be found himself in the hands of 
two armed peons who were not likely 
to handle him at all gently and from’ 
whose clutches he probably felt that it 
was neihessary that he should be free as 
soon as possible. 

} would therefore allow thp appeal inr 
part and alter the conviction under 8. 
802 to one under S. 304,.I.P, C, (part. 2) 
and sentence the appellant Daroga 
Lohar to rigorous imprisonment for a- 
period of two years. 

Courtney-Terrell, C. X— I agree. 

V.B./B.K. Conviction altered. 


1930 Cr. Cases 721 

(Patna) 

Courtney-Tebrell, C. J., and 
SCBOOPB, J. 

Bhagawan Swain — Appellant. 

V. 

Mathuri Swain — Respondent. 

Criminal Ref. No. 3 of 1930, Decided 
on 14tb February 1930, made by Sess. 
Judge, Cuttack, D/- 7th January 1930. 

(a) Criminal P. C., S. 147 (l}-*Meaning of 
*'and shall thereafter inquire into the mat- 
ter in the manner provided in S. 145.’* 

The words **aiid shall thereafter inquire into 
the matter in the manner -provided in S. 145’*. 
merely mean that after the order in writing, 
has been drawn up as required by the earlier 
part of the Bubeeotion, the procedure in the 
inquiry is then to follow the coarse laid down 
in S. 145 and it is immaterial whether the en- 
quiry itself was instituted before or after the 
drawing up by the Magistrate of the order re- 
quiring the parties to attend the Court. 

[P 722 G 21 

(b) Criminal P. C, S, 147 (2) Proviso-^ 
"Institution of inquiry** does not mean date 
of drawing up of formal proceedings under 
S, 147 but date on which complainant 
first approaches Magistrate. 

The words "institution of inquiry** in the* 
proviso to Cl. *2, S. 147, dues -not mean the 
date of the drawing up of the formal prooeed- 
ings under S. 147, but it means the date on^ 
which the complainant first brings bis ^gfle« 
vaBoe to the -notice of the Magistrate either 
directly or indirectly through *the police, and 
the Magistrate takes action with a view to en<^ 
quiriug into the allegasiou, although that ac- 
tion is merely a preliminary to the eventual 
stitutlonofa formal proceeding. Heuoe 
period pfthxee mouths is to be caloulateiire^ 
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ibB/SftIa, tlie ooTuplainftiit firt approaches the 
' Magistrate and not from the date of institution 
i formal pvpoeediuga. 44 O.L.Jn ill4, FolU 

[P 728 0 1] 

P, Misra — the reference, 
Courtney-Terrellt C. J. — This is a 
reference by the Sess. Judge of Cuttack 
under S. 438, Criminal P. C. relating 
to an order by a First Class Magistrate 
drawing up proceedings under 8, 147, 
of the Code under the following cir- 
.eumstances: On 10th May 1929 one 
Mathuri Swain petitioned the Sub- 
Diyisional Magistrate of Cuttaak com- 
plaining of the « blocking of a public 
pathway by Parsu Swain and others 
which blocking was alleged to hifye 
been committed on 4th May preced- 
ing. The Magistrate sent the case for 
police enquiry and report and on 26th 
. June, the police reported that the al- 
legations of the petitioner were true 
and recommended proceedings under 
S. 107 against Parsu Swain and his as- 
sociates. On 20th September both 
parties petitioned that the proceedings 
under S. 107 should be ^dropped and 
that a proceeding under S. 147 should 
be drawn up and the ^^Magistrate com- 
plied with their request but did not pass 
his formal order until 4th November 
1929. 

Now the proviso to S. 147, Criminal 
P. C. is as follows: 

* Provided that no such order ehall ba made 
where the right is exeroisable at all times of 
4he year, unless such right has been exercised 
within three months next before the institution 
of the inquiry, or where the right is exercisable 
only at particular seasons or on particular oc- 
casions, unless the right has been exercised 
during the last of such seasons or on the last 
of such occasions before such institution,*’ 

The right of user of «the public path 
by Mathuri Swain could not have been 
exercised within three months of the 
formal order of ithe Magistrate passed 
^on 4th November 1929 and if that date 
is to be considered the date from which 
the period of three months running 
> backward in time is to be taken it is 
clear that the proceedings under S. 147 
will be abortive. On behalf of Mjbthuri 
Swain it is contended that the period 
backwards from, which the three 
months mentioned in the proviso 
must run is > the first ordor of the 
Magistrate made on ;^tb May 1929 
when Mathnri Swain petitioned the 
Magistrate alisgifig the blocking of the 
^;||^thway and it is contended that the 


beginning of the enquiry mentioned iO 
the proviso to .8. 147 means the date 
upon which the Magistrate made his 
order sending the case for police en- 
quiry, The learned Sessions Judge in 
bis letter of reference takes a different 
view. In his opinion the matter of the 
date of the enquiry .Veferred to in the 
proviso to the section is to be testsd in 
the following way: If 8. 147, sub-S. 
(I) be properly read aocordihg" to his 
view there must first of all be an 
order under 8. 147 referring to the sec- 
tion and that order must state the 
grounds unon which the Magistrate is 
satisfied that a dispute likely to cause 
a breach of the peace exists and that 
thereafter there must be an order for an 
enquiry and that the enquiry does not 
begin until these two conditions have 
been satisfied and he construes the 
words in the ‘ proviso “the jnstitutibn 
of the enquiry’* as referring to the en- 
quiry which according to his view of 
8. 147, sub-S. (l) does not begin until 
there has been an order in writing 
stating the grounds of his being satis- 
fied that a breach of the peace is im- 
minent. In my opinion that construc- 
tion of the section is not correct. The 
words in 8. 147, ‘sub-S. (1): 

**and shall thereafter inquire into the mat- 
ter in the manner provided in S. 145" 

merely mean that after the order in 
writing has been drawn up as required 
by the earlier part of the subsection 
the procedure in the inquiry is then to| 
follow the course laid ,down in 8. 145 
and it is 'immaterial whether the en-j 
quiry itself was instituted before or 
after the drawing up by the Magistrate 
of the order requiring hbe parties to 
attend the Court. It will be noticed 
that in 8. 145 the word “inquiry** is not 
used at all and under 8. 145 the 
proceedings begin from the moment 
that the Magistrate .having been satis- 
fied that a breach of the peace exists 
makes his * order requiring the parties 
to attend the Court in person. 

It is very clear that if another con- 
struction of the words “institution of 
the enquiry** in the proviso to S. 147, 
were adopted great difficulties would 
arise in applying S. 147 in many oases, 
for a jE>roceeding under S« 107 might be 
sfi^rted, the matter might be taken up to 
the High Court, the High Court might 
direct that proceedings under 3^ 107 
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should be dropped and tha6 proceed- 
ings under S. 147 should be under- 
taken in which case a loss of many 
months might have occurred, and 
if the words “institution ofthe in quiry” 
mean the date of the ultimate order 
which actually mentions the sec- 
tion it would, be impossible for the* 
jparty who had alleged that he had ex- 
ercised the right to be able to prove 
that he had exercised the right within 
three months from the date of |he 
lorder. In my view therefore the op- 
inion expressed by the learned Sessions 
jJudge is * erroneous. I find that I am 
{supported in my opinion by th^ case of 
Bama Nath Basu Choudhury v. Sarada 
Prosad Basu Choudhury (1) where the 
learned Judges said: 

‘*Wc are not prepared to aooede to the argu- 
ment that the institution of the inquiry meant 
the^ date when the formal proceedings were 
drawrr up under the section. Such an inter- 
pretation of the section would make its work- 
ing difficult and we think the words of the 
section are wide enough to justify suoh a con- 
clusion as that to which we have come.** 

I would therefore reject the reference 
and the proceedings should now con- 
tinue. 

Scroope, J.— I agree. In my opinion 
the learned Judge has taken too narrow 
a view of the law in regarding the 
words “institution of the enquiry” in 
the proviso Cl. (2) to S. 147, as meaning 
the date of the drawing up of the for- 
mal proceedings. This as.the learned 
Chief Justice has pointed out would 
lead to considerable difficulties in the 
working of the section. The proviso is 
one relating to limitation, and it would 
be very unusual to make, as it were, 
limitation run backwards instead of for- 
ward, that is to say, from the date 
on which the Court draws up 
formal proceedings instead of from the 
date on which the complai-nant 
brings his grievance to the notice of 
lihe Court either directly or* indirectly 
through the police, this would be the 
result of accepting the view of the 
learned Sessions Judge. The latter 
date would ordinarily be that *on which 
the Magistrate takes action vTith a view 
to enquiring into the allegation. Such 
action may be as here merely a preli- 
minary to the eventual institution of a 
formal proceeding but in my opinion it 
.covered by the words referred to. In 

(1) [1926] a 0. L. J. 214. 


this case the petitioner approached the 
Magistrate fiast on 10th May 4 bnd in 
my opinion the period of three months 
should be calculated from that date 
and not from the date of anstitution of 
formal proceedings which was soma 
seven months later. 

s.n./r.k. , Beferenoe rejected. 


1930 Cr. Cases 723 

(Patna) 

Macpherson, j. 

Bhagwat Prasad and anoi/itfr— Peti- 
tioners. ' 

V. 

Bamkisun Bam Sonar — Opposite 
Party. 

Criminal Bevn. No. 717 of 1929, De- 
cided on 6th January 1930, against 
order of Bub-Divl. Magistrate, Si wan, 
D/. 6th November 1929. 

Criminal P. C., S. 344-- Order staying 
criminal proceedings pending decision in 
civil suit it only justifiable on tpecial 
grounds. 

An order staying oriminal prooaediags pend- 
ing decision in civil suit, is in essence >only 
justifiable on speoial grounds, the general rule 
being that High Court should avoid staying 
proceedings in lower Oour&s, particularly when 
the civil suit is instituted after the oom- 
mencement .of the oriminal case with the 
object of postponing the criminal trials : 
A. I. B. 1927 Mad, 778 and 2 Weir 415, Ref. 

fP 724 0 2] 

J, Chatter ji and B. 8, Chatter ji — for 
Petitioners. 

Gt P, Das — for Opposite Party, 

Judgment. — In this application for 
revision the petitioners pray that crimi- 
nal proceedings pending against them 
in the Court of the Sub-Divisional 
Magistrate of Siwan be quashed or in 
the alternative be stayed pending 
the disposal of a civil suit. The first 
petitioner is a mahajan and the second 
petitioner is his munib. 

On 23rd Setember last Bamkishun 
Sonar preferred a complaint against 
them alleging that on the preceding 
day petitioner 2 went to him and 
asked him to fetch his bathchitUa 
(a sort of bank pass book) to petitianer, 

1 petitioner 1 asked for the hathchitba 
and made entries on the debit and the 
credit side in spite of the ptotegi^af 
the complainant who is illiterate ; 
the hathchitba originally showed 
Bs. 224 as due by the complainant 
but by the entricy^ an additional 
Bs. 694 was fraudulently shown at ^ 
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by bim. The complainant’s case was 
that oxk the tij day, seventeen days 
previously, he had refused to clean 
the ornaments of petitioner 1 who 
tried to get f even with him in the 
manner described. 

The Sub-Divisional Magistrate direc- 
ted the Sub- Deputy Magistrate to enquire 
and on reading the report of the enquiry 
at which the petitioners were repre- 
sented, he on 6th November summon- 
ed the petitioners under S. 467, I. 
P. G. for 28th November. On 26th 
November petitioner 1 filed A civil 
suit for the sums mentioned plus 
interest an^ without asking the Court 
below for a postponement under S. 344, 
Criminal P. C., moved this Court on 
18th December and obtained the present 
Buie. 

In support of the Buie Mr. Jyotirmay 
Chatterji first urges that no offence is 
disclosed. The original complaint ap- 
pears to have been of cheating though 
summons was issued for a more serious 
offence. The complainant alleges that 
only Bs. 244 was due and that the 
entries were made in the hathchitha 
fraudulently. The Magistrate was of 
opinion that the action of petitioner 1 
amounted to the making of a false 
document and that petitioner 2 who 
had made the previous entries abetted 
petitioner 1. It is manifestly not possi- 
ble to say at this stage that the pfo- 
oeedings should be quashed because they 
disclose no offence. 

The learned advocate has, however, 
most strenuously contended that the 
criminal case should be postponed until 
the civil suit has been decided. In this 
connexion the decisions of single Judges 
of this Court and the remark obiter of 
Sulaiman, J. in Kanhaiya Lai v. Bhag- 
wan Das (1) have been cited. On be- 
half of the opposite party reliance has 
been placed on the decisions in Bam 
Saran Singh v. Nikhad Narain Singh (2) 
B/ighubir Singh v. Emperor (3) Ona- 
naisigamani Nadar v. Vedamuthu (4) 
and C, Bamiah v. N. K: Bamiah (5) 
decided by Jackson, J., the last men- 
tiqped of which has been cited with 
approval by Wort, J. in Hirday Narian 
U) A. I. 1926 All. 30s:48 All. 60. 

(2) A. I. B. 1925 Pat. 619. 

(aj £19261 1 P. L; T. 489«566 I. 0. 676=21 

^ Or. Tj. J. 842.^ 

(4) A. X. B. 1927 Mha; 808. 

A. I. B. 1927 Mad. 778=50 Mad. 839. 


Singh v. Emperor (6) as well asther 
reoent decision in Oopal Chandra Cha*- 
kraverty v. Suresh Chandra Sanyal (7). 

It is not without significance that tbei 
petitioners failed to make any appli-| 
cation to the Magistrate under S. 344. 
Again it is obvious that the civil suit 
Was filed on 26th 'November with the! 
object of stifling the pending prosecu 
tion. It is not a case of the civil suit] 
being first instituted and thereafter a 
complaint being filed with the object of 
prejudicing the trial of the civil suit,l 
in which circumstances the trial of the{ 
criminal case might w^ll be postponed 
A. JS. S* P. Subramanian Chetti v. 
Emperor (8). In my opinion the true 
Buie is laid down by Jackson, J. There 
is no reason to prefer consecutive to 
simultaneous trials. A stay order is in 
essence only justifiable on special 
grounds. . • , 

general rule is that the ^igh Court! 
should avoid staying proceedings in the lower] 
Courts.” 

The only question which can arise is| 
whether the circumstances of the presentj 
case afford reason for treating it as an 
exception to these rules. In my opinion 
the answer must be in the negativeJ 
The civil proceedings will in all proba- 
bility be protracted for several years 
before they are concluded. They have 
obviously been instituted as a counter 
blast and particularly with an eye to 
the present prayer, the grant of which 
would postpone the criminal proceed- 
ings until they are 'stale. One would^ 
also expect the petitioners themselves 
to resent a serious criminal charge 
being kept hanging over their heads- 
for years. If, as they allege, it is with- 
out substance, the Magistrate may be^. 
expected to release them from the. 
shadow of it at a very early date. 

Upon this view the application m 
without merit and the Buie must her 
discharged. 

v.b./r.k. Buie discharged^ 


[6) A. 1. B. 1929 Pat. 600. 

[7) A. X. B. 1929 Oal. 568. 

[8) [1902] 2 Weir. 416. 
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1930 Cr. Cases 72S 

fQudh) 

Baza, J. 

Bangi Applicant. 

V. 

JBmpsror— Opposite Party. 

Criminal Revn. Appln. No. 34 of 1930, 
Decided on '8th April 1930, 

(a) Criminal Trial— Duty of^prosecution— 
Burdan lies on prosecution to establish 
charge substantially and beyond reasonable 
doubt — Suspicion is not sufficient. 

The onus of proving everything essential to 
the establishment of the charge against the 
accused lies upon the prosecution who must 
prove thS charge ^substantially as laid. The 
guilt of the aoouBod must bo proved beyond a 
reasonable doubt. Tho •gravest suspicion 
against the accused will not suiTico to convict 
him of a crime, unless evidence establishes it 
beyond doubt. [P 727. 0 1] 

(b) Penal Code, S. 408 — Dishonesty is of 
essence — Duty of Court in cases under S. 
408 stated. 

Hsre rotejetion of money or mere failure to 
return it does not necessarily raiso a proaump- 
tion of dishonest misappropriation. Tho mere 
fact that the payment was delayed is no ground 
for imputing a criminal intention. Though 
the ingredients oE the o:Sence oE criminal 
breach of trmt are somewhat broadly ^ stated, 
there is no doubt as to their meaning. Tho 
sectioLS dealing with the oifence of criminal 
breach of trust wore intended to punish an of- 
fence of which dishonesty is the essence. Any 
breach of trust is not ‘an ofEenoo. It may be 
intentional without being dishonest *or ;it may 
appear dishonest without being really so. In 
such oases tho Magistrate should be slow to 
move. This caution is all the more necessary 
since there is a natural desire to secure speedy 
justice by having recourse to criminal law: 
42 All, 522, Bef, [P 727 G 2] 

11. F. Bahadur ji and Jagat Naraiti 
Mathur — for Applicant. 

Judgment -This is an application 
for revision of an order dated 8th March 
1930 passed by the learned Sessions 
Judge of Lucknow dismissing the appli- 
cant’s appeal against the order dated 
12th February 1930 passed by the spe- 
cial Magistrate, Lucknow convicting the 
applicant under S. 408, 1. P. C. and 
Eenfienciag him to three months B. 1. 
and a fine of Bs. 100/- (or in default, one 
month’s further simple imprisonment). 

The applicant Bangi Lai is the son of 
one Brij Bihari Lall. Brij fifihari Lall 
and Bangi Lai both were charged with 
an offence punishable under S. 418, 
I. P. 0. but Brij Bihari Lai was acquit- 
ted and his son Bangi Lai was convicted 
and punished under S. 408, 1. P. G. 

The case originally started on a com- 
plaint lodged by one Bam Dass on 26tb 
November 1929. His case was that he 
1930 Or. 0. 91 6/4, 92 a/4 


had purchased a lorry on the* hire pur- 
chase system* from the Pioneer Motor 
Engineering Works, Lucknow, for Rs. 
1,200!- on ^h September 1929, at the 
instance of Brij Bihari Lai and Bangi 
Lall, having paid the initial sum^ of Bs. 
400> out of Bs. 1,200/- on 2nd September 
1929. The remaining Bs. 800/- were 
to bo paid by monthly instalments of 
Es. 80/-. Having got the lorry he em- 
ployed Bangi Lall at the instance of 
Brij Bihari Lall to drive the lorry for 
him. * Bangi Lall was to got Bs. 30/- 
p. m. and daily food. Bangi Lall was 
employed on 6th September 1929 
He(RaDgi Lall) drove the lorry daily till 
nearly the end of September when he 
was dismissed. Another man Bam Swa- 
mp was then appointed to drive the 
lorry, but he drove it for pne day only, 
and after that was prevented from doing 
so by Brij Bihari Lai and Bangi Lall 
both. Tho lorry had been kept at the 
house of Brij Bihari Lai and Rangi Lall 
while it was being driven by Rangi Lall 
and they refused to part with it. As 
the other instalments had not been paid, 
according to the agreement executed 
in favour of the Pioneer Motor Engi- 
neering Works they took back the lorry 
ultimately in November 1929. The sub- 
stance of the complaint was that Bangi 
Lall had retained all the money realised 
by him .as hire of the lorry to tho 
amount of Bs. 440«-. 

Both the accused pleaded 'not guilty. 
It- was stated in defence 'that tho com- 
plainant Bam Dass and Brij Bihari Lai 
were partners in the lorry business and 
had purchased the lorry as such. It 
was nob denied that Brij Bihari Lai 
and Bangi Lall had realised the hire of 
tho lorry. It was stated that Bangi 
Lall was always ready to pay Bam.Dass 
his share of the profits after payment 
of the expenses and wages etc., the ac- 
count of which had not been settled. 
Bangi Lall had stated also*on 17th De- 
cember 1929 that he had paid the money 
received less daily expenses, to Bam 
Dass. It should be noted that six o! 
the prosecution witnesses were examin- 
ed on 17th December 1929 and the ac- 
cused were also examined the same 
day. Two more witnesses were exa- 
mined for the prosecution on 6th Janu- 
ary 1930, but the a^ocused were not 
examined.after that, though they ehphld 
have been examined as required by 
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A yrritteu statement t;? as -filed .on 2nd 
February 1930. It purports to be a 
\7ritten statement on behalf of Brij 
Bihari Lai and Bangi Lall both, but it 
bears the signature of Brij Bihari Lai 
alone. 

It was contended before the learned 
Sessions Judge that there was a genuine 
dispute as to accounts and no criminal 
intention; but the ‘contention was not 
accepted by the .learned Judge. The 
learned Judge was of opinion that Bangi 
Lall was bound to account for the money 
realised by him, and he withheld it with 
criminal intention. 

Ordinarily* I do not enter into the 
merits of cases in revision, that .is to 
say, I refuse to consider quesitons of 
fact but, I have to consider questions 
of fact in this case. The lower Courts 
have approached the case from a wrong 
point of view and the evidence which 
has been produced in this case has not 
received due consideration, 

The learned Sessions Judge has not 
given any definite finding on the ques- 
tion of partnership. He was of opinion 
that it was perhaps outside the province 
of a criminal Court to inquire and de- 
termine whether any sort of partner- 
ship existed, I am unable to agree with 
him on this point. In my opinion the 
determination of that question has an 
important bearing on this case. 

In my opinion there is sufficient reli- 
able evidence on the record to show 
that Bam Dass and Brij Bihari Lai wore 
partners in the lorry business and had 
purchased the lorry as such. Ex. A is the 
receipt for Es. 400, which was given 
by the Pioneer Motor Works to Earn 
Dass and Brij Bihari Lai both on 2nd 
September 1929, This receipt shows 
clearly that Earn Dass and Brij Bihari 
Lai both had purchased the lorry from 
the Pioneer Motor Works. Ex, 2 is 
the deed of agreement which was ex- 
ecuted by Bam Dass and Brij Bihari Lai 
both in favour of the Pioneer Motor 
Works. This document also shows that 
Bam Dass and Brij Bihari Lai had pur- 
chased the Iprry as partners. Bam Dass' 
statWent that he had got the name 
of Brij Bihari Lai entered in the agree- 
ment (Ex. 2) simply for his convenience, 
is not reliable at all and must be reject- 
ed. It is true thaV^. Franklen who is 
in the service 6! the Pioneer Motor 
Works Company gives evidenoo in favour 


of Bam Dass in his examination-in 
chief, but let us see what he states in 
his cross-examination. He admits in 
his oross-examination that Bri) Bihari 
Lai and Bangi Lall both were present 
at the time the bargain was settled and 
thiit Bam Dass and Brij Bihari Lai both 
were present at the time* Bam Dass 
had paid Bs. 400/-!on 2ad Septem- 
ber 1929. When the receipt, Ex, A, 
was shown to him he admitted ''that it 
was in the name of Bam Dass and Brij 
Bihari Lall both,* that it was correct 
and that Brij Bihari Lai and Bam Dass 
both had paid the money for which the 
receipt was given to them. When the 
agreement Ex. 2 was shown to him he 
admitted that Bam Dass and Brij Bihari 
Lall both had signed it as purchasers in 
his presence and that both of them 
were bound to pay the money under 
that deed. The learned Magistrate was 
of .opinion that Brij Bihari Lai had 
signed the agreement simply as a surety 
for Bam Dass, as he wanted to get a job 
for his son Bangi Lall. It is notice- 
able that this finding is not supported 
by any reliable evidence on the record. 
It was never alleged by Bam Dass him- 
self that Brij Bihari Lall had signed the 
agreement in question simply as his 
surety. He states simply that he had 
obtained Brij Bihari Lai’s signature on 
the deed for his convenience. This 
statement is surely untrue. If Brij 
Bihari Lai had signed *the agreement 
simply for the convenience of Bam Dass, 
it is difficult to understand why the 
names of Brij Bihari Lall and Bam Dass 
were entered in the receipt Ex. A 
Surely the name of Brij Bihari Lai was 
not entered in the receipt for the sake 
of Bam Dass* convenience. It should 
be borne in mind that the receipt had 
been given to Bam Dass and Brij Bihari 
Lall both some four days before the ex- 
ecution of the agreement. The faot is 
that both of them bad paid the money 
to the Motor Works Company and so the 
names of both of them were entered 
in the receipt. J. Franklen, P, W.2, had 
to admit in this cross-examination that 
Brij Bihari Lai and Bam Dass both 
had paid the money for which the re- 
ceipt was given to them on 2nd Septem- 
ber 1929, I am entirely unable to agree 
with the finding of the learned Magis- 
trate which is purely conjectural and 
is inconsistent with the statement 
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the complainant himself. I hold there- 
fore that Bam.Dass and Brij Bihaii Lai 
were partners in the lorry business and 
had purchased the lorry from the Motor 
Works Company as such. 

The next matter 1 have to consider 
is the question of the criminal lia- 
bility of Bangi Lall applicant. His 
statement on some points may be untrue, 
but the onus of proving everything essen- 
tial to the establishment of the charge 
against the accused lies upon the posecu- 
tion who must prove the charge sub- 
stantially as laid. The guilt of the ac- 
cused Aust be proved beyond a reason- 
eable doubt. The gravest* suspicion 
against the accused will not suffice to 
convict him of a crime, unless evidence 
jestablishes it beyond doubt. Bam Dass, 
complainant states in his cross-examina- 
tion that at the time he had lodged the 
complaint, he knew that Brij Bihari Lai 
and Bangi Lall had realized Bs. 36G only 
as hire of the lorry, but as he had also 
paid Bs. 75 in cash to them, he had 
alleged in his complaint that they had 
misappropriated Bs. 440. He admits in 
his cross-examination that at the time 
he had demanded money from the ac- 
cused they had said to him that they 
would pay money to him after deducting 
expenses, etc. He makes the following 
statement at the end of his cross-exa- 
mination : 

1 havo not yet paid the pay due to Bangi 
Lall, as the accounts have not yet*boen settled. 
Baugi Lall himself has incurred expenses of 
petrol and mobil oil for the lorry over and 
above Bs. 25 (not Bs, 75 as stated before) which 
1 had paid to him. Bangi Lall himself has 
paid the price of all the things which he has 
purchased (for the lorry). The dispute between 
me and Bangi Lai is this : Bangi Lai says that 
the income, after deducting the motor expenses 
and his pay and the expenses of his daily food, 
may be taken by me and Brij Bihari Lall in 
equal shares. However Bangi Lai, is wrong in 
saying so, as Bangi Lall’s father is not my 
partner in business.’* 

The statement made by the com- 
plainant shows clearly that Bangi Lall 
really never refused to pay the money 
which might be found due to the com- 
plainant on account of his ghare after 
deducting the necessary epepenses and 
that he was always ready and willing 
to pay the income of the complainant’s 
share to him on settlement of accounts. 
However, the complainant wanted to get 
the whole income and wanted also^ to 
keep the lorry in his exclusive posses- 
sion. This is clear from the statement 


of the complainant’s witness, Bam 
Swarup, P. W. 6. He states tlfat ho was 
present at the time the dispute took 
place between Bam Dass and the accused 
over the income of the Ifirry. Bangi Lall 
had said at that time that he would pay 
money at the end of the month after 
deducting all the expenses, but Bam 
Dass bad insisted on getting the whole 
income and on keeping the lorry in his 
own possession. Surely Bam Dass was 
wrong in doing so when he and Brij 
Bihari Lai were partners in business. 
The proposal which the accused had 
made to him was a reasonable proposal, 
but he was wrong in refusing to accept 
it and in demanding the whole income 
and in insisting on keeping the lorry in 
his exclusive possession. Bam Dass 
wanted to deprive Brij Bihari Lai and 
Bangi Lall of the amounts which were 
due to them and to which they were 
legally entitled. It is neither alleged 
nor shown that Bangi Lall was to pay 
the income to the complainant daily or 
within any particular period. He never 
refused to pay to the complainant the 
money which might be found due to 
him on settlement of accounts. 

These are the facts which are esta- 
blished by the evidence in this case. In 
my opinion no charge is made out against 
Bangi Lai under S. 408, I. F. C. It 
should be borne in mind that mere re-' 
tention of money or mere failure to re-^ 
turn it does not necessarily raise a pre- 
sumption of dishonest misappropriation.! 
The mere fact that the payment wasj 
delayed is no ground for imputing aj 
criminal intention. Though the ingre-| 
dients of the offence of criminal breach 
of trust are somewhat broadly stated,; 
there is no doubt as to their meaning. 
The sections dealing with the offence of{ 
criminal breach of trust were intended 
to punish an offence of which dishonesty 
is the essence. Any breach of trust is, 
not an offence. It may be intentional 
without being dishonest or it mayap-! 
pear dishonest without being really soj 
In such cases the Magistrate should be 
slow to move. This caution is all the| 
more necessary since there is a natural 
desire to secure speedy justice by having] 
recourse to criminal law. As pointed 
out in the case of Emperor v. Mohan 
Singh (1), although transactions, which 

A1LW2«59L 0. 872=18 AX J* 
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iuTolve civil liabilities may amounli to 
criminal offences, and often do, so that 
the dividing line between the two in a 
discussion of the ca«ie is almost indis- 
tinguishable, the use of the criminal law, 
not for the purpose of punishing an 
offender or in the public interest, but as 
a means of exerting pressure to extract 
money from an agent, is to be discourag- 
ed. 1 say nothing about tho civil liabi- 
lity of Eangi Lall or his father Brij 
Bihari Lai, but I am not satisfied that 
the charge under S. 408, 1. P. 0., is made 
out against Bangi Lall. He shouM at 
all events be given the benefit of doubt. 

The result is that I accept the appli- 
cation for revision and setting aside the 
conviction and sentence of Eangi Lall 
direct that he be acquitted and released. 
His bail bond may be discharged. 

V.B./r.k. Conviction set aside, 

1930 Cr. Cases 728 

(Oudh) 

Na^’AVOTTY, J. 

Ohandrika Prasad—KccusQd — Appli- 


Emperor— Complainant — Opposite 
Party. 

Criminal Eevn. Appn. No. 19 of 1930, 
Decided on Slst March 1930, 

(a) Penal Code, S. 409~Appropriation of 
money drawn from Bank for payment of 
one bill towards another bill of same firm 
does not amount to embezzlement. 

Appropriation of money drawn from the 
Bank for payment* of particular bill, towards 
payment of another bill duo to *the same firm 
or person does not amount to embezzlement 
of Government money; it may at the most 
amount to delibsrate violation of the account 
rules making the person liable for departmental 
punishment, [P 729 C 2, P 730 0 ll 

(h) Penal Code, S. 409 — Wrong account 
and wrong entry do not by themselves prove 
criminal breach of trust, 

The fact that the accounts have boon wrongly 
kOj^t will not of itself prove that the person 
keeping the account committed criminal 
breach of trust unless it can *be shown that tho 
person misappropriated proceeds of cheque or 
remittance transfer receipt or any cash proved 
to have been received by him ; and tho wrong 
entries may raise strong suspicion which 
may serve as a 'ground for scrutiny but cannot 
justify the conviction of the person for orimi* 
nal breach of trust. [P 780 0 1,P 781 C l] 
(c) tEvidence Acfc^ S. 6**Subsei|uent con* 
plaiiied^*” as proof of guilt ex- 

Di^reot persons are differently constituted 
and shat some accused even though innocent 
deliberately abscond rather than face the 
ozooal Qx a criminal trial and that some other 
^i^Qoent aooused do equally foolish things 


EuPEBOR(KanaTatty, J,) 1S3S 

suoh as make a false admission of guilt or 
pay off the amount said to have been stolen 
or embezzled in the vain hope .that they may 
escape a criminal prosecution or get off with 
a light punishment. Suoh subsequent conduct 
cannot dispense with the positive proof of the 
guiU of the 'accused, the burden of which lies 
upon the prosaoution. When once the Grown 
has established the guilt of the accused by 
thsp evidence of prosecution witnesses then 
such subsequent conduct may be utilized as 
furnishing further proof of the correctness 
of the conclusion as to the guilt of the accused 
drawn from the evidence of the prosecution 
witnesses; by itself, however, it can furnish no 
legitimate proof of the guilt of the aoousod. 

LP 731 C 2] 

St, G, Jackson, and W, A, Akhgar-^ 
for Applicaiib. ^ 

ff. K, Ghosh — for the Crown. ^ 

Judgment. — This is an application 
for revision of an appellate order of 
the learned Sessions Judge of Lucknow 
upholding the conviction and sentence 
passed upon the applicant Chandrika 
Prasad for an offence under S. 403 
I. P. 0. The charge framed against 
tho applicant is to the ‘effect that on 
31st March 1927 while he was Head 
Clerk of tho Governiront Technical 
School at Lucknow and as such entrusted 
with or having dominion over a sum 
of Es. 183-lLO on account of the price 
of books purchased for the school from 
Messrs. Thacker Spink & Co. of Calcutta 
he committed criminal breach of trust 
in respect of the said sum. There is 
absolutely no evidence on the record 
to prove that the applicant Chandrika 
Prasad was ever entrusted with this 
sum of Es. 183-1 10 or ever bad domin- 
ion or control over that amount. Even 
the learned City Magistrate concedes 
that fact when be writes in his judg- 
ment that : 

**wheu there is no cash payment but only 
book transaction there oan be no litoral ren- 
trusting of money/* 

He, however, held that the accused 
had undoubtedly dominion over the 
money of the cheque Ex, 19. Ex. 19 
is a cheque for Rs. 4,393-10-6 drawn 
by the P^y and Accounts Officer of 
Allahabad in favour of the Principal 
of the Government Technical School at 
Lucknow. It was in payments of three 
bills, one for Bs, 342-11-0 another for 
for Es. 2,214-2-0 and the third for 
Bs. 1,836-13-6. The Principal of the 
Government Technical School (Mr. 
Lyons) sent this cheque Ex. 19 duly en- 
doifeed to the Imperial Bank of India, 
Lucknow Branch, along with Bs. 86-0-2 
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In cash and asked the Bank that in lieu 
of the cheque Ex. 19 and the money 
remitted to the Bank nine drafts or 
remittance transfer receipts payable at 
eight in favour of the parties noted 
below should be sent to him by the Bank. 
The persons in whose favour those drafts 
were drawn are as under : 

1. Manager, Toineer Press, Es. a. p. 

Allahabad 48 0 0 

2. Messi:s. Mather A Platt 


Ltd.. Calcutta 3,338 10 8 


3. General Electric Go. 
Ltd., Calcutta 

120 11 

9 

4. Messrs. Martyin & Co., 
Calcutta 

W 

4 

0 

5. Messrs. Birkmyre Bros., 
Calcutta 

253 

2 

0 

6. Messrs. Bishambhar 
Nath Niranjan Lai, Allahabad 

357 

11 

3 

7, Messrs. Jaggi Lai Kam- 
lapat,pawnpore 

G4 

0 

0 

8. Messrs Jessop Sz Co., 
Calcutta 

72 

11 

0 

9. Messrs, Thacker Spink 

A Co., Calcutta 

155 

8 

0 

Total ... 4,479 

10 

8 


It is admitted that Messrs. Thacker 
Spink & Co. of Calcutta received the 
cheque for Es. 155-8-0 and realized 
the amount of that cheque and that 
all the eight other persons or firms in 
whose favour drafts were drawn receiv- 
ed their money. It is thus clear that 
out of the sum of Es, 4,479-10-8 which 
included the amount of the cheque 
Ex, 19 from the Pay and Accounts 
Odicer of Allahabad, not a pie was re- 
ceived by the applicant Chandika Prasad 
but that the whole amount was paid 
off to the various firms and persons to 
whom the Government Technical School 
of Lucknow owed money. 

It is argued on behalf of the Crown 
that while the applicant is not proved 
of having actually embezzled a single 
pie, he is nevertheless guilty of con- 
etructive criminal breach of trust in 
that he utilised the cheque of Es. 155-8-0 
to pay the money due to Messrs. Tha- 
cker Spink & Co. on their origipal bill 
for Es. 183-11-0. whereas this qheque of 
Es. 155-8-0 was meant for payment to 
that firm in respect of another bill for 
which the Government was liable. 
There is no clear and reliable evidence 
on this point. In the absence of any^ 
instruotions to the contrary, Messrs.* 
Thacker Spink & Co. would naturally 


credit the amount Tof the cheque for 
Bs. 155-6-0 towards the paynlbnt of 
their oldest bill outstanding in order 
to save limitation. The mere fact that 
Messrs. Thacker Spink &^Co's bill for 
Bs. 183-11-0 was paid off in part by the 
cheque of Es. 155-8-0 which was drawn 
in respect of another bill for that 
amount due to that firm does not go 
to prove that the applicant Chandika 
Prasad embezzled the amount of the 
original bill for Es. 183-11-0 (subse- 
quently reduced to Es. 172-6-0) due to 
that firm. The presumption of inno- 
cence in favour of the applicant must 
hold good until replaced by eogent and 
convincing evidence of his guilt. Un- 
fortunately for the prosecution it has 
not been possible for the Crown to 
examine Mr. Lyons as a witness in 
this case to elucidate the crucial facts 
of the transaction in respect of which 
criminal breach of trust is said to have 
been committed. The Financial Hand 
Book, Vol. 5, p. 75, Art. 169 clearly 
lays down the responsibility of the 
head of the department in jrespect of 
all items of contract contingent grants. 
The learned City Magistrate has coolly 
assumed that Mr. Lyons, the late 
Principal of the Government Technical 
School was either an accomplice of the 
applicant Chandika Prasad or a mere 
dupe of his. In the circumstances of 
this case and in thu absence of Mr. 
Lyons it is not permissible for any 
Court to make this sweeping allegation 
against one who is not on his defence 
and who is not in a position to defend 
himself. Every page and every item 
of the account books and registers of the 
school produced in the Court bear the 
signature or initials of Mr. Lyons, the 
late Principal of the School. Ho has 
not been given an opportunity to 
explain these entries in his account 
books which are said to evidence the 
oommiesion of the alleged offence of 
embezzlement, It is argued on behalf| 
of the prosecution that money drawn 
from the Bank for payment of a parti- 
cular bill has 'been appropriated towards 
the payment of another bill due to tbe 
same firm or person. Even if this werej 
proved to be the ease I fail to see bow 
such conduct amounts to embezzlement 
of Government money. Taking tbe matter! 
in its most serious or worst light, 1 
find that it only amounts to a deliberate* 
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Violation of the aooonnt rules on the 
ilibjeet'on the part of the applicant and 
of his late Principal, Mr. Lyons, ren- 
dering them, both liable to severe de- 
partmental punishment. But it does 
not prove that either of them commit- 
jted the criminal offence of embezzle- 
ment. The present case against 
the applicant was started not upon the 
complaint of Mr. Lyons but upon a 
letter sent 'by Messrs. Thacker Spink 
& Co. to the present Principal of the 
School, Mr. Mathewe, asking {pr pay- 
ment of Rs. 172-6 which had been long 
outstanding. This sum of Bs. 172-6 was 
in respect of items included in <he 
bill for Rs. 342-11. Ex. 22. This bill of 
of Rs. 342-11 is included in the cheque 
for Rs. 4,393-10-6 (Ex. 19), and when 
this cheque Ex. 19 was sent to the 
Imperial Bank of India at Lucknow 
under the orders of Mr. Lyons together 
with Rs. 86-0-2 in cash the Principal of 
the School requisitioned lor 9 remittance 
transfer receipts, one of which was for 
Rs. 155-8-0 in favour of Messrs Thacker 
Spink & Go. The learned City Magis- 
trate and the learned Sessions Judge 
have both laid stress upon the fact that 
the acoount books are muddled and that 
the entries in the cash books and other 
registers are incorrect. 

The fact that the accounts have been 
|Wrongly kept will 'not of itself prove 
;that the applicant committed criminal 
(breach of trust unless it can be shown 
that the applicant Chandika Prasad 
misappropriated the proceeds of any 
cheque or remittance transfer receipt or 
any cash proved to have been received 
jbyhim. It is admitted that no cheque 
(was drawn in favour of the applicant 
Chandika Prasad and «that all cheques 
and drafts or remittance transfer receipts 
drawn in favour of various persons and 
firms were duly received and cashed by 
those persons and firms and that not a 
pie out of these cheques or drafts came 
Into the pockets of the applicant. Rea- 
lizing the great difficulties in the way 
of the prosecution owing to the absence 
of Mr. Lyons from India the learned 
Bessions Judge has convicted the appli- 
cant not fot the offence in respect of 
which the charge sheet has been framed 
by the learned City Magistrate but for 
embezzling oerjaln sums of money said 
to have been received in hard cash by 
the applicant from one Ali Naqi. The 


learned Sessions Judge himself concedes 
that the applicant is not charged with 
any offence in respect of the money said! 
to have been received by him from Ali 
Naqi but he justifies himself by ad- 
ding that it forms the basis of the pre- 
^sent charge against the applicant. The 
learned counsel fdr the applicant, Mr. 
St. George Jackson, vehemently protested 
against the conduct of the lower appel- 
late Court in convicting the applicant of 
an offence in respect of a sum of money 
said to have been received in cash from 
Ali Naqi when the charge framed against 
the acci^sed made no mentiofi at all of 
this matter. There is no doubt great 
force in this contention of the learned 
counsel for the applicant but apart from 
this technical objection I find that the 
evidence of Ali Naqi is not only vague 
but unreliable and does not prove the 
guilt of the applicant. AU Naqi does 
not know the exact amount he gave to 
Chandika Prasad or when he made those 
payments in respect of thel price of books 
sold by him. He deposes that Mr. 
Lyons had told him to sell the books 
and hand over the price to the applicant. 
He has prod ii pad no written order of 
Mr. Lyons to that effect and he took no 
receipts either from Mr. Lyons or from 
the applicant when he made the alleged 
payment of the price of the books to the 
applicant. For aught I know to the 
conti'ary, Ali Naqi may have himself 
embezzled the price of the books which 
were deposited with him to be sold to 
the students of the school. He deposes 
that he .sold seventy books at Re. 1-8-0 
a book and gave the price Rs. 105 to 
the applicant and he took no formal 
receipt or even an informal acknow- 
ledgment from Ghandrika Prasad. There 
is no documentary evidence of any kind 
to corroborate the story told by Ali 
Naqi and I am not prepared to believe 
implicitly his solitary and unsupported 
testimony against the applicant, in view 
of his' own conduct in showing Mathura 
Prasad a retired clerk as still on the 
establishment working in the name of 
Ori Lai. • If the testimony of Ali Naqi 
is rejected, there is no evidence to prove 
that any money in cash was ever re- 
ceived by the applicant. There remain 
then only the erroneous entries in iihe 
.cash books and account registers of the 
school written in the handwriting of 
the applicant and Ji^itialled or signed 
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and verified by the late Principal of the 
School. These wrong entries no doubt 
raise strong suspicion against the appli- 
cant, but, as was well pointed out by 
their Lordships of the Privy Oouncil* 
suspicion through a ground for scrutiny 
may not be the basis of a civil Court 
decree much less cart it justify the con- * 
viction of an accused person in a criminal 
trial for an offence under the Penal 
Code. The case for the prosecution has 
so far not emerged from the region of 
suspicion into the avena of proved con- 
crete facts constituting an offence puni- 
shable udder S. 4JD9, 1. P. C. The ab- 
sence of Mr. Lyons has been* a great 
handicap to the prosecution. The diffi- 
culties of the prosecution, however, fur- 
nish no legal justification for the con- 
viction of .the applicant Chandika Pra- 
sad 'on mere suspicion. These suspi- 
cioifs moreosyer operate as strongly in 
the present case against the applicant 
as against his late principal Mr. Lyons. 
The learned Sessions Judge very rightly 
deprecates any expression of opinion as 
to Mr. Lyons’ liability in respect of the 
sum of money said to have been em- 
bezzled. Unfortunately he holds the ap- 
plicant guilty of criminal breach of 
trust inasmuch as under the signature 
of his principal Mr. Lyons he caused 
the remittance transfer receipt for 
Es. 155-8 to be issued at the end of 
March 1927 in favour of Messrs.* Thacker 
Spink and Co. for payment of a bill for 
Bs. 183-11 although the money represen- 
ted by the remittance transfer receipt 
or draft for Es. 155-8 had been drawn 
for payment of another bill to Messrs. 
Thacker Spink & Co. I regret I find 
myself unable to accept this reasoning. 
All that it amounts to is that money 
drawn by the Principal of the school for 
payment of a bill due to a particular 
firm has been under his order appro- 
priated towards the payment of another 
bill due to the same firm. This may be 
a serious irregularity in the eyes of the 
Audit Officer but it does not amount to 
an offence under S. 409, I. F. C.. because 
no money was actually embgzzled by 
anybody and because no money in fact 
reached the hands of the accused 
Chandika Prasad. 

The learned City Magistrate as well 
as the learned Sessions Judge have both 
laid stress upon the subsequent conduct 
of the applicant in paying off the amount 


due to Messrs.Thacker Spink A Co. and 
h ave considered that the fact that this 
money was paid on behalf of the appli- 
cant to this Calcutta firm is further 
ample proof of the applicant’s guilt. I 
find myself unable to accept this line 
of reasoning when there is no evidence 
on behalf of the Crown sufficient to 
justify the finding that the accused com- 
mitted the offence of criminal breach of 
trust. The more fact that on account of 
sheer timidity or on account of a desire 
to avoid running the risk of disgrace of 
a criminal trial and of dismissal from 
Government service, either the accused 
or someone on his behalf paid off the 
amount said to have been embezzled to 
the party to whom it was due would 
not furnish any proof of his guilt. Such 
subsequent conduct is equally consistent 
with the innocence of the accused; and 
no inference adverse to him ought legiti- 
mately to be drawn from it. The 
learned Sessions .Judge writes: 

*'lf the appellant (Chandrika Prasad) was not 
guilty I do not see why he should have caused 
the bill to be paid in this way’*. 

The simple answer to this “method of 
reasoning is that different persons are 
differently constituted and that some 
accused even though innocent deliberate- 
ly abscond rather than face the ordoal 
of a criminal trial and that some other 
innocent accused do equally foolish 
things such as make false admission ofj 
guilt or pay off the amount said to have 
been stolen or embezled in the vain hope, 
that they may escape a criminal prosecu- 
tion or get off with a light punishment. 
Such subsequent conduct dispenses with 
the positive proof of the guilt of thej 
accused, the burden of which lies upon 
the prosecution. When once the Crownj 
has established the guilt of the accused 
by the evidence of prosecution witnes- 
ses then such subsequent conduct may 
be utilised as furnishing further proof of 
the correctness of the conclusion; as to 
guilt of the accused drawn from the 
evidence of the prosecution witnesses by! 
itself, however, it can furnish no legiti-l 
mate proof of the guilt of the accused. 

For the reasons given above I allow 
this application for revision, set adi&e 
the conviction and sentence passed upon 
the applicant Chandika Prasad, acquit 
him of the offence charged and order 
his immediate release. ^ 
v.B./r.K. Bevision allowed. 
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. 1930 Cr. Cases 732 

(AlUhabad) 

• DALAL, J. 

Bawl Sarari and others — 'Appellants. 

V. 

Emperor 

Criminal Appeal No. 1109 of 1929, De- 
cided on 27th March 1930. 

(a) Penal Code, S. 366-A— Father taking 
away hit unhappy daughter from her hus- 
band’s house and giving her as wife to an- 
other commits offence under S. 366-A. 

Whou a married girl is unhappy with hsr 
husband and the father takes her from the hus- 
band’s house and gives her as a wife to some- 
body else, that can hardly ba called trafficking 
in women bi)t having regard to the provisions 
of S. 866* A, the act of the father would como 
within those provisions. [P 732 G 2] 

(b) Penal Code, S. 366-A — ’^Induce”. 

The word “induce,** is used in its ordinary 

meaning of any words of inducement flowing 
from one person to the girl. [P 732 0 2J 

(c) Penal Code, S. 386-A — Inducement to 
leave must have for its object seduction by 
another person. 

The inducement to leave must have for Its ob- 
ject seduction by another person and not by the 
person who himself induces the woman to leave. 

K* Z>. Malaviya — iov Appellants. 

Sankar Saran — for the Crown. 

Judgment. — The facts proved to the 
satisfaction of the Sessions Judge and 
all the assessors are that Earn Saran, 
father of a married woman, Suraj Bah 
and Jagardeo, went to tho house of the 
woman’s husband, took the woman away 
from the house and loft her at Jagardeo’s 
house in the position of the wife of 
Jagardeo. These facts have been con- 
clusively proved. The only question is 
whether the acts of the appellants 
amount to an offence. The principal 
question from the decision is whether 
the young woman is under 18 or over 18. 
The burden of proving that she was over 
18 lay on the prosecution, I have gone 
through the evidence. It is of an ex- 
ceedingly slight nature. The medical 
witness was of opinion that tho girl was 
Tinder 18 years of age on tho date of the 
occurrence. He, however, gave his opi- 
nion in a very hesitating manner to the 
effect that there might be a difference 
in the estimate of a year or so. One year 
ia*jof great; loiportance when tho doctor 
thinks that she is 17 and it is assented on 
Ib^half of the appellants that she is 18. 
Ou the side of the appellant Bam Saran 
the evidence is , produced to the effect 
that the girl is a^out 22. The girl ap- 
peared in Court yesterday and from her 
appearance she did not appear that she 
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was under 19. All these are mere opi- 
nions and there is no definite evidence. 
Under the circumstances the benefit of 
the doubt must be given to the appel- 
lants, particularly in a case like this, 
where the father himself has taken the 
girl from her husband. 

The next argument is that the act 
would not be covered by the provisions 
of S. 366-A. It is true that those provi- 
sions were enacted to give effect to the 
International Convention for tho Sup-, 
pression of Traffic in^Women and Children 
signed at Geneva in 1922. When a mar- 
ried girl is unhappy with her husband 
and the father takes her from the hus- 
band’s house and gives her as a wife to 
somebody else that can hardly be called 
trafficking in women. At the same 
time, having regard to the provisions of 
the section, I am of opinion that the «aot 
of the father would come Within those 
provisions. The provisions will apply 
to Ram Saran and Suraj Bali. The girl 
was seduced to illicit intercourse and in- 
duced to leave hor husband’s house for 
the purpose. It was objected that there 
was no evidence of inducement. The 
word “induce,” however, is used in its 
ordinary meaning of any words of in- 
ducement flowing from one person to 
the girl. The father’s telling the girl to 
come away with him from a house where 
she was unhappy would amount to an 
inducement. If the girl had been bold 
by me to be under 13 years of age, I am 
of opinion, that Bam Saran and Suraj 
Bali would have been guilty under S. 
366-A. As regards Jagardeo, the prin- 
cipal offender, who had kept the girl as 
his wife, the provisions would nob apply 
as the inducement to leave must have 
for its object seduction by another per- 
son and not by the person who himself 
induces the woman to leave. Very 
likely the wording of the section makes 
the offence much wider than may have 
been ‘intended by the legislature, but 
the business of a Court is to interpret 
the words as they stand and not to make 
an attem*pt to discover what offence is 
particularly meant and what kind of 
offenders the legislature desired to in* 
elude in the definition. 

In the result I set aside the conviction 
and sentence and order the release of 
the appellants. If any of them is on 
bail his bail bonds shall be oanpeiled. 
v.b./b.k. Convic tion set aside^ 
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1930 Cr. Cases 733 

(Allahabad) 

BoTS AND NIAMATULLAH, JJ. 

Emperor 

V, 

Nawal Behari Lai — Accused. 

Criminal Ref. No. 803 of 1929, Deci- 
ded on 26th March 1930, made hy 
Assist. Bess. Judge, Allahabad, D/- 22nd 
November 1929. 

Cviminal P. C., S. 307— V^hcii cate it re- 
ferred, it* thould be referred at a whole. 

When a SesBions Judge refers a case by 
virtue of the powers given by S. 307 he must 
refer the whole of the case against the parti- 
cular accused, and not merely those charges on 
which tihere happens to be a finding with 
which he disagrees. * [P 733 0 1] 

M, Walliullah — for the Crown. 

K. D. Malaviya and D. P. Malaviya — 
for Accused. 

Boys, J. — Nawal Behari Lai was put 
on trial upon charges under Bs. 193, 471 
and, 467/109, 1. P. C. The jury con- 
victed him under S. 193, I. P. G., but 
acquitted him by a majority of three to 
two on the other two charges. The 
learned Judge proceeded to accept the 
finding of guilty as regards S. 193, and 
to convict and sentence him to hve 
years’ rigorous imprisonment and a fine 
of Rs. 100. Disagreeing with the jury’s 
verdict on the other two charges he 
has referred the matter to this Court 
under S. 307. In the first place we 
must point out an error into which 
the learned Judge has fallen. When 
he refers a case by virtue of the 
powers given by S. 307, Criminal 
P. G., he must refer the whole of the 
case against the particular accused, and 
inot merely those charges on which there 
happens to be a finding with which* he 
disagrees. In this particular case he 
should have referred the whole of the 
case against Nawal Behari Lai instead 
of merely referring the case so far as 
the charges under Ss. 471 and 467/109 
are concerned, and he should not have 
proceeded to a conviction and sentence 
upon the charge under S. 193, 1. P. C. 
Holding as we do this view we shall 
have, after dealing with the rest of the 
case, to set aside the convection and 
sentence under S. 193 and pass an ap- 
propriate order ourselves. The facts 
against Nawal Behari Lai are very 
clear. There are four persons concerned 
in this case Raghunath Lai and Johri 
Lai, who are uncle and nephew. One 
Sham Behari Lai was working in part- 
1930 Or. 0. 92i/4, 93a/4 


nersbip with Raghunath Lai and Johri 
Lai, and it is the case for the^accused, 
and is also admitted by the Grown, that 
the accused Nawal Behari Lai was act- 
ing in certain matters relating to the 
sale and purchase of coal as an agent on 
behalf of the firm. Raghunath Lai ap- 
pears to have taken little or no part in 
the conduct of the business. Similarly 
Johri Lai was also practically a sleeping 
partner, the main conduct of the busi- 
ness being left to Sham Behari Lai. As 
Johri Lai was leaving Allahabad to 
arrange for a wedding and there was 
litigation in contemplation or prooeejd- 
injgs, it was desirable to .give Sham 
Behari Lai full authority to act. As 
Johri Lai was busy and had not time tO' 
see to the writing out of a complete 
mukhtarnamah, he therefore bought a^ 
stamp and signed it at the end on behalf 
of himself and on behalf of his uncle 
Raghunath, adding, in order to guard 
against the document being improperly 
used, the words ^'mtiJchtarnamah likha 
so sahi.** The stamp was bought on 
23rd February 1925, and according to 
Johri Lai, was handed over to Sham 
Behari Lai. Later this stamp appears 
as the document upon which a suit was 
filed by Nawal Behari Lai against Johri 
Lai, In that suit a claim was made for 
commission on certain coal sales, and 
the document as filed purported to be 
an agreement by Johri Lai to pay such 
commission. .The document was mani- 
festly a forgery and it is not now and 
cannot be denied on behalf of NawaL 
Behari Lai that it is a forgery. In the 
civil suit Johri Lai asked that the docu- 
ment might be photographed, and the 
suit was promptly withdrawn. The. 
criminal proceedings followed. 

We have heard Mr. K. D. Malaviya 
on behalf of the accused. It is quite 
unnecessary to enter into detailed argu- 
ment about the case or the .charges that 
were framed in the criminal proceed- 
ings. ^ We entirely agree with the orftr 
referring the case to this Court which: 
we might amplify, but which it is not 
necessary to amplify, that the verdict 
of the jury in reference to the charges 
under Ss. 467/109 and 471 was ludicrous, 
if not actually perverse. We have not 
the shadow of a doubt that Nawal 
Behari deliberately g|pt the document 
fabricated and that he used it knowings 
of coursoi that it was farhricated. 
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: We siifc eslS)^ tHie dbnvieUon and sen- 
tenee^ifi^er S. 193 erriy^d at and passed 
by the Soasiotts Judge, and, for it we 
attbetifeute k oonvietioh by this Court 
uisder S. 193, II P. G., and further con- 
, Tiet Nawal Behari Lai under 8 , 467/109 
, and 8 . 471, I. P. 0. In the matter of 
sentence we have been asked to deal 
leniently. But arriving at the finding 
at which we have, there is no shadow of 
an excuse for dealing with him leni- 
ently. The fraud was as deliberate and 
gross as it could be. We sentonco Nawal 
Behari Lai to five v5) years* rigorous 
imprisonment under each of the 89 . 193, 
47i and 467/109, the sentences to run 
concurrently; and we further sentence 
him to a fine of Bs. 100 under S. 467/ 
109. In default of payment of the fine 
a further three months* rigorous impri- 
sonment will be undergone. The sen- 
tence will run as from the date of his 
conviction by the learned Sessions Judge 
as the accused has been in jail since 
that date. A copy of this order will bo 
sent to the learned Sessions Judge in 
answer to his reference. 

V.B./B.K. lieferenoe anmered. 

^ 1930 Cr. Cases 734 

(Allahabad) 

Boys and Young, JJ. 

. Emperor 

V. 

Padam Singh — Respondent. 

Oriminal Appeal No. 117<8 of 1928, De- 
cided on 18th March 1930, against order 
of Sees. Judge, Saharaupur, D/- 28th 
September 1929. 

Penal Code, S. 193 — Making false verifi'^ 
cation to written ttatewent of defendant, 
with knowledge of iU falsehood U offence 
within meaning of S. 193. 

Since under O. 6, B. 15, Civil P. 0., there is 
an express provision of law requiriag the de- 
fendant to oonfiem the truth of the statement 
made by him in* the preceding clauses of his 
written statement, if he does so knowing that 
that veriHeation is false, he is declared bv legis** 
Mare in 8. ;X91 as. giving false evidence there' 
by, making, him liable under S. 19i : 6 AIL 
696 ; A, I. S, 1927 All. SS8 i 27 P. 1894 Or. ; 
95 0. IT. 27. 8S6 ; 43 QaL lOOl.and J.I.B. 1937 
All,m,Be/. \ . [P 78G«02] 

U^S. Baifpflti-rior the Crown. 
fqbal Akm(idr;~iov Bospondent. 

Boys, J.-tTIImsi; igran Appeal on behalf 
of the Local Gavernment front the^ ao- 
of Padam ; Siugb, son of Mohail 
$iagh, who had haeu; found guilty ^ by 
trial jCkmit uPd 193, ' L P* 0 .| and 
Miitoneed^Jto nlnS months' rigorous im- 


prisonmeutrbuti Wbn Acquitted 

by the, leajrped Sei^ibhii ' Judgu oiji the 
ground that the faet^'djfd hoVebmb, at 
any rate did not idearly come, within 
Ss. 191 and 193, 1. *P. 0. Before us t,wo 
questions .havo bean fillly argued, One pf 
law and this othelr of the merits, Slid it 
is^incumbent on us to deal with 'both. 
The plaintiff in a civil suit, was Sher 
Mohammad Ehan^ The defendant was 
the present opposite party, Padam Singh. 
The suit was brought on the basis of a 
promissory note said .to have been exe- 
cuted by Padam Singh on 16th January 
1926, supported by a receipt stated .to 
have been taken from Padam Singh; dn 
tho same date. 

The suit was brought on 11 th August 
1928 and was decreed ex parte oi>’25tli 
September 1926. An application for res- 
toration made on 15fch October 1928 
was allowed on 1 st Decembor . 1928,' add 
on tho same date the defendant, Padain 
Singh, was directed to file a written 
statement. He filed the written State- 
ment and in it denied execution of the 
promissory note, denied owing any sum 
at all and at tho end of the written 
statement he verified these denials stat- 
ing that the paragraphs in which the 
denials were made were true to his per- 
sonal knowledge. No question has been 
raised before us that the verification 
was not in the ordinary form called for 
by 0 . 6 , B. 16. 

Having filed this written statement on 
1 st December 1928, Padam Singh three 
weeks later, on 20th December 1928, ap- 
plied that the thumb-impressions on the 
promissory note and the receipt alleged 
to be his might be sent for examination. 

Police Inspector Gorton of the Pihger 
Print Bureau of the Oriminal Investiga- 
tion Department reported that the finger 
prints on the promissory note and re- 
ceipt, which were the basis of the suit, 
were the finger prints of Padam Singh, 
the defendant. Padam Singh, haying 
heard that the report was against bim» 
again allowed the suit to be deoiled in 
defaultir The learned Judge of the Court 
of Small Causes issued notice under S* 
478, Oriminal P. O.; to Padam Singh 'to 
show cause why be should not b^ 

' bntefl uhder 8* 193, I. P. 0;' Padatp 
Singh appeared ih response to the notibe 
and thretr himself oh thb tbier^ ; i5f *t]m 
' "Wa hare nert ' hid 





jjbceci; before , up, if is o^- 

mon grppu^ s^o- 

wruineufe A^iypcatp and, tlip couusol for 
Padam, Singh that Be-, did not on that 
occasion do more than throw himself on 
the merey of the Oourt^ more especially 
he did not set up any defence of any 
sort that hie .finger impressions mudt 
have been taken from him while he was 
in a state of intoxication, which was bis 
line of •defence at the criminal trial 
which followed. 

As we have said above, Fadam Singh 
was convicted by the Magistrate and 
has beeh acquitted by the learned Judge. 
The Magistrate considered that the only 
question which he really had to deter* 
mine was whether the thumb impres- 
sions of the accused had been obtained 
by fraud while the accused was drunk 
or whether the accused had deliberately 
pbrjured himself in the civil Court in 
order to evade the satisfaction of the 
loan. Bejootiug the accused’s defence, 
be held that Padam Singh was clearly 
guilty under 8. 193, I. P. 0., and there 
is nothing to show that any question 
was raised before him that if the alleged 
facts were found against the accused, 8. 
193, I. F. C., was not applicable. The 
grounds of appeal to the learned Ses- 
sions Judge do not appear to have raised 
any question but one of fact. But the 
question of the applicability of S, 193 
or, in the alternative, S. 199, 1. P. C., 
was clearly raised before the learned 
Sessions Judge who was further referred 
to the decisions in Queen ^Evipress v. 
Meharban Singh (1) and Emperor v. 
Janki Bai (2). After mentioning these 
cases the learned Judge says : 

**ln the present oaeo the written statement of 
Padaxn Singh is merely a general denial of the 
olaim ol the plaintiff, Sher Mohammad Khan, 
and there is no specific denial of a speoifio and 
material fact constituting the plaintig’s claim." 

Wo«e unable to attribute any mean- 
ing to this statement in view of the ac- 
tual written statement. The defendant, 
Padam Singbi began by not admitting 
the allegations in the plaint, but in his 
additfional pbas ha expressly denied that 
he had e^ecuced any pro-note, in favour 
pt iha plaintiff or t^t ai;Ly amount was 
due to the plaintiff. ^ i What more specific 
ol a fuhstanii^Vand pi^aterial fact 

a itutini^ the ,plaii^i^j’$ there 

. ppiwihiy be, if injpossibJe J»o 

\ 


conceive,, Again the learned Sessions 

thcfge'says::’ ■’ v' 

, On general gt^ndB 1 ani cf the opinion that 
etatementB ini^ the ple^inge by themselves 
should nbt form the subject of a criminal pro- 
secution," * fi| 

Again it would seam to us that if 
“general grounds ' are entitled to any 
weight, at all, it would prima facie be 
most desirable that if a party makes 
deliberately false statements to a Court 
intending the Court to be influenced 
thereby, he should be liable to a criminal 
But it is not on any 
oiinds ” that a judgment 
should be based in a matter of this des- 
cription. It is the province.of the legis- 
lature to declare in what circumstances 
a person shall be liable to punishment 
and it is the duty of the Court merely to 
determine whether the cirenmstanoes in 
the particular case come within the pro- 
visions enacted by the legislature. The 
learned Sessions Judge next says ; 

"It is true that the Law CommissionerB who 
drafted the Penal Code were anxious to 
depart from the rule of the English law on this 
subject." 

The 'learned Judge has, therefore, 
quite rightly recognized that any prac- 
tice that may bo current in England can 
be of no weight in applying the law in 
this country, if the legislature in this 
country has in fact carried out its inten- 
tion of declaring different laws. The 
learned Sessions Judge next says : 

*‘lt is doubtful if the law as actually enacted 
provides for the punishment of a party making 
a false allegation in a pleading filed in a civil 
Court in India." 

This is a conclusion to which ho was 
entitled to come and, coming to that 
conclusion, he was bound to acquit the 
accused. 

The Local Government asks tis in this 
appeal to determine whether on this 
point the learned Judge was right. This 
question of law was the first to be ar- 
gued at length by both sides. We are 
confident that it can be disposed of 
briefly. In addition to the two cases to 
which we have above referred fhe 
learned Government Advocate brougbA 
to our attention the case of Ldkliu ShcA 
V. Queen Empress (3), the case of Trai^ 
lokya Nath Banerji v, 
the case of J. B. Bossj k 
84^riven (5) and the ease of v, 

: (i)-. [19211 -as- o.W;;N.,8q(s;v. /.-r’-.ru's’ 

[19103 48: 

( i' ,..5.. I' V-.J ' i! 1 ^ r 


jirosecution. 

‘ general gi 
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J anki Bai (S)« No obher case than these 
was ireferred to by counsel for Fadam 
Singh. We do not propose to consider 
in detail the c^ses to which we have re< 
ferred. and though there was on both 
sides frequent reference to the scope of 
S. 199, L P. 0., we do not feel that it is 
incumbent upon us in this case to say 
anything whatever as to what may be 
the scope of that section. We propose 
to confine ourselves to declaring our 
view of the meaning of S. 191, I. P. C. 
Its interpretation, in our view, gii^es no 
rise to serious difficulty. In the case be- 
fore us we are not concerned with any 
affidavit or ^any statement taken frcfln 
1ihe parties or any oral evidence given 
by Padam Singh. We are concerned 
with the written statement, in which of 
course must be included the verification, 
and with that only. S. 191 says : 

“Whoever being legally bound by an oath or 
by express provision of law to state the truth 

makes any statement which is false 

and whloh ho either knows or believes to be 
false or does not believe to bo true, is said to 
give false evidence.” 


We are invited to rely, and wo do 
ply, on the words : 

“bound by express provision of law to 

state the truth.” 


It is contended by counsel for the op- 
posite party that a defendant is not 
legally bound either by any express 
provision of law or in any other way to 
file a written statement at all. That of 
course must at once be conceded. But 
if he does desire to file a written answer 
to the plaint, he is by express provision 
of law bound to do something further. 
He is bound to attach the verification 
which is called for by 0. 6, B. 15, and 
his written statement is not, until that 
verification is attached, a written state- 
ment in law at all and could not be re- 
ceived for any purpose whatever. When, 
therefore, filing a written statement he 
is bound by express provision of law to 
velrify the facts alleged in that written 
statement as being true either to his 
own knowledge or to the best of his be- 
lief. It is oontetided that when the law 
recfuires a defenAant to verify bis writ- 
ten statement it does not necessarily^re* 
-quire him to tell the truth. This con« 
tention, in our view, is manifestly un- 
tenable. Words l^ave a certain meaning 
, and we have only to give them their 
plain and ordinary meaning, in the ab- 


sence of any circumstances indicating 
that that meaning is not permissible. 
The ordinary dictionary meaning of the 
word ‘verity* used in the present circum- 
stances is : “to confirm the truth or 
truthfulness of.** It was further con- 
tended on behalf of ^the opposite party 
that the mere fact that m oases under 
the Income-tax Act and possibly other 
such Acts a false verification was ex- 
pressly to be declared to be phnishable 
under S, 177, 1. P. 0., or some other such 
section and the abseifce of any such en- 
actment in connexion with O. B. 15, 
was sufficient to show that a false verifi- 
cation in accordance with 0. 6, B. 15 
could be made with impunity. 

In other words, we were asked to*hold 
that the legislature orders a defendant 
to declare that his statements are true 
and, since it is further emphasised that 
the same legislature passed all the Acts, 
in the same breath says that it does not 
care whether the statements are true or 
not and that no penalty shall follow the 
making of a false verification. It is 
manifest that such an argument would 
be extremely dangerous. It is not pos- 
sible for one moment to know what was 
in the minds of particular individuals 
when they were consid Bring whether it 
was necessary or whether it was merely 
desirable or whether it was undesirable 
to add a clause declaring under what 
section of the penal law a person in- 
fringing the law should be punishable. 
We confine ourselves, therefore, to the 
simple question whether the facts of the 
case come within S, 191. Here we find 
that there is an express provision of law 
requiring the defendant to confirm the 
truth of the statements made by him in 
the preceding clauses of his writtenj 
statement, and if he does so, knowing 
that that verification is false, he i^ de- 
clared by the legislature in B. 191 itself 
to be giving false evidence. Whatever 
may or may not be connoted by the| 
word ‘evidence’ in other sections, there! 
can be no doubt about the meaning in| 
S. 191 and there can equally be no doubt 
that the words 'gives false evidence* in 
B. 193 are used in the same^ sense as the! 
same words in B. 191, and it has not of] 
course been contended that if B. 191 is 
applioable to the present case, B. 193 isj 
not applicable. We are, therefote, or 
opinion that so far as the legal i^lnt isj 
<K)ncerned the trial Court was right in 
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holding that an offenca had boon com* 
'mitfced under 8. 193, 1. P. 0. 

The noxb and only obhor (^uesfeion con- 
cerns tho merits. The present being an 
c>ppeal from an acquittal, it was open to 
counsel on behalf of Padam Singh to 
contend that on tl\e merits his client 
should not have been convicted. The 
trial Court held that there could bo no 
-doubt that Padam Singh's defence that 
tho thumb impressions taken from him 
were taken in a state of intoxication was 
false. The lower appellate Court, though 
it has noli expressed its opinion so clear- 
ly, would at least^seem to have been of 
the opinion that Padam Singh had not 
substantiated his defence. We have had 
to hear counsel on both sides on ’the 
merits. It is manifest that although 
the acquittal of Padam Singh by tho ap- 
pellate Court was not an acquittal on 
merits, it is for the Crown here in ap- 
peal to establish that the conviction of 
the accused on the merits ought to have 
been sustained, and it is for the* Crown 
to establish that beyond any reasonable 
doubt. It would serve no useful purpose 
to enter into the details of the evidence, 
but we have no hesitation in saying that 
we are not satisfied beyond reasonable 
•doubt that the conviction of Padam 
Singh was right* Wo need only mention 
-one or two outstanding features of the 
case. When Padam Singh got tho suit 
restored after the first occasion on which 
it had been decreed in default, he forth- 
with applied for e^lpert examination of 
his finger prints. We are informed, and 
it is not denied, that such expert exami- 
nation is always carried out by an ofii- 
cial of the j[,Criminal Investigation De- 
partment, there being no private experts 
in finger prints. So far then there is no 
reason for supposing that the accused’s 
application was not bona fide, and this 
at any rate must stand to his credit. 
Next we have the fact that the parti- 
cular promissory note and receipt in 
question are the only two documents 
which either side produced before the 
Court in which Padam Singh signed by 
means of a thumb impressibn rather 
than by his full signature in the Hindi 
soripb, 

Obviously it might have been difficult 
for the plaintiff to produce documents 
on which the defendant bad put his 
thumb impression, but tbe fact remains 
that we have several documents of a 


similar nature on all of whioh^ Padam 
Singh signed his full signature and there 
is no evidence of his ever having signed 
any similar document or a|iy other docu- 
ment at all by affixing his ' thumb im- 
pression. Thirdly, there is evidence, 
which has been believed by the Court 
below, to the effect that Padam Singh 
was what may be described as a habi- 
tual drunkard. It is, therefore, at least 
not impossible that advantage might 
have been taken of him when he was in 
a state of intoxication. We do not of 
course suggest for one moment that he 
has established this, but he has estab- 
lished circumstances rendering his asser- 
tion at least not wholly improbable. 
Finally, there is no satisfactory reason 
suggested by the man who was plaintiff 
in the civil suit and is the principal 
witness for the Crown in tho trial why 
Padam Singh should have on this one 
occasion signed by means of his thumb 
impression. In view of these tacts we 
cannot hold it to be satisfactorily estab- 
lished that Padam Singh knew at the 
time that he filed his written statement 
that his denial of execution of the docu- 
ment was false denial. The result is 
that we are of opinion that the Local 
Government must succeed in its conten- 
tion that Ss. 191 and 193 are applicable 
to the case of deliberately false allega- 
tions in a written statement and false 
verification, but that in the particular 
case the appeal must fail on merits, and 
it is dismissed. 

V.B /r.k. Appeal dismissed, 
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Dalal, J. 

Kashi Bam — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Bevn. No. 25 of 1930, Deci- 
ded on 27th March 1930, against order 
of Sess. Judge, Saharanpur, D/- 2nd De- 
cember 1929. 

Penal Code, S. 500 — Giving out that 
woman had miscarriage without knowledge 
of her marriage is defamation and sumi 
statement made in witness-box without 
such question by Court and when characISr 
of woman was not fact in issue is not pro- 
tected by S, 132, Evidence Act— Evidence 
Act. S. 132. 

To give out that a woman had misoaryiags 
without any knowledge whether she was 
married or not would amount to defamation 
because the person who makes the etatemet^ 
would have reasonable belief that such 
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ih$ ?re|>uj^tipxi. of tlio i^rpnian 
Jxi.Ofiipp ft&d waft, not inazned and ifdoolilBtate- 
ixiaiid in a witmess box and eipebially 
^lili %ixai^itiation:-in«ohief when tlie Obaeaeter 
woman ift not a fact in isftue^ the wit- 
^ikftift ig not protlotod by S. 182, JUvidenoe Act, 
unlegg tlie 0^udge himciolf asked the question : 
82 Cat. 756t Iff A.L./. and 112, Ref. 

tP 788 0 2. P 789 0 1] 

P. L, Banerji and Shabd Saran — for 
Applicant!. 

M. Waliullah — for the Grown. 

Saila Nath MuJeerji — for Opposite 
Party. 

Judgment. — Kashi Bam has come 
here in revision from his conviction by 
a Magistrate of the First Glass for« an 
offence under 8, 600, I. P. G. The con- 
viction was upheld by the Sessions 
Judge, Kashi Bam was a plaintiff in 
a civil suit where the basis of his claim 
was that Sheoraj was not the daughter’s 
son of Prithi Singh but was the child 
of some other woman and Prithi Singh’s 
daughter Mt. Bishan Devi pretended 
that Sheoraj was her own child. The 
pdaintiff was examined as a witness on 
18th March and in his statement he 
elaborated a long ^story of inquiries 
made by Mt. Bishan Devi of a likely 
, boy to be smuggled in as her own and 
ffnally, the choice falling on a son of 
Mt. Jamna of Amritsar, He stated that 
three women were approached, one was 
Bal Mukand’s wife another Mt. Jamna 
of Amritsar and a third Mt. Jaggo’s 
husband’s sister- This was in examina- 
tion-in-chief when bis own counsel was 
examining him. He further elaborated 
bow Mt. Jamna’s boy had to be smug- 
gled in. He said that Bal Makund’s 
wife gave birth to a female child which 
could not be taken, and Mt. Jaggo’s 
husband’s sister had a miscarriage (the 
word used in the record of the evidence 
is abortion), so Mt. Jamna’s child who 
happened to be a boy was the one taken 
advantage of. The defamation alleged 
hi^insi the applicant Kashi Bam is with 
reference to his statement that Mt. 
J aggo’s bukbf^nd’s lister had a misoar- 
^xiage. hut that theglrl^the 

daughter of oine/ Bam Karan Pas, was 
dhly a ohird 19 and ’not married. 

^KaBhi Bam; tharetipteh ptnaectitad 

tot defam'ihg fh^ " Th this’'ib<fcf£'|t 

WUB-ai^ned; : ; ‘ 7 ' 

‘ tiy that tfaa gtaleineni did not oomo 
within the daSMtion 6f ' defahiatihn 


statemct^^ wasv priyUagod’ ui^er Sv 
182, Bvidenp© Act; / , : " _ /' ■ 

it was admitted, 4s it Oould not bo 
otherwise after the decision of the Full 
Bench of this Goort in Emperor v. 
Oan^ Prasad (I. L. R. 29 AIL 686),. 
•that a witness did not have complete 
privilege when he made a statement in 
the witness-box. It was sought to keep 
the statement out of the definition of 
defamation on the ground that Kashi 
Bam himself knew nothing at all about 
the matter of this woman, that he had 
received information from one Kishori 
and that •he merely mhde Statements at 
random without any intention of harm- 
ing the reputation of any person. I have 
not examined the record myself, but I 
was told by Mr. Saila Nath that Kishori 
denied having given any information to 
Kashi Bam. The statement, therefpre.^ 
of Kashi Bam was merely* imaginary. 
A long story was invented by him in 
order to bolster up his allegation that 
Sheoraj was not the son of Mt. Bishan 
Devi. In the definition intending is 
not the only circumstance of mind of 
the offender that is included. It is fur- , 
ther stated that it will be enough if 
the offender had knowledge or reason- 
able belief that such imj)utation would 
harm the reputation of any person. To 
give out that a woman bad miscarriage 
without any knowledge whether she 
was married or not would amount to 
defamation because the person who| 
makes the statement' would have reason- 
able belief that such imputation would 
harm the reputation of the woman in 
case she was not married. In cross- 
examination Kashi Bam went to the 
length of making a reckless statement 
that be had no knowledge whether Mt. 
Jaggo’s husband’s sister was married or 
not. Obviously what he desired to 
detail was not an ordinary instance of 
a miscarriage by a married woman. He 
was prepared to give out that even if 
the woman was not married ‘there wasj 
certainly a miscarriage. The statement 
would come within the definition be^ 
cause Kalhi Bam being presumably a 
man of ordinary sense Would know that 
such an imputation about a WomaU' 
would harm her reputation. 

wa conje to provis^pps M 

ja,r;i|^,Byr4encie Aqt. .Twp matiteyieye 
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(1) Tha* the teatter abdu6 wbiob l^he 
witnead makea a B^atamanli id releVattfr 
to the matter in isdtie in any suit ; and 
•(2) that the witness was compelled to 
make the statement which is held to be 
defamatory. 

In niy opinion the statement is not 
protected under either ground. Ther 
character of Mt. Jaggo’s husband's 
sister was in no way relevant to the 
question whether Sheoraj was a son or 
not a son of Mt. Bishan Devi. There 
was no allegation, that Sheoraj was 
really the son of Mt. Jaggo’s husband’s 
sister. "This wgman was dragged in 
merely to give verisimilitudd to Kashi 
Barn’s false details of an elaborate story. 
Even if Sheoraj was really the son of 
Mb. Jamna, there was no necessity for 
him to drag in two other women as 
being ready to offer their children' to 
Mt. Bishan Devi. Kashi Ram’s state- 
ment was*a tissue of lies as regards 
Mt. Jaggo’s husband’s sister and lies 
were in no way relevant. In Haidar 
Ali V. Abru Mia (1), two learned Judges 
of the Calcutta High Court dwelt on 
.the relevancy of the matter in deter- 
mining whether a particular statement 
was protected under S. 132 or not. The 
question there was whether one Haidar 
Ali was in possession of false weights 
or not, and a witness stated during the 
trial that Haidar admitted in the pan- 
chayat that Eannu beat him with a 
wooden shoe. The learned Judges 
pointed out that this statement had no 
relevancy whatsoever to the possession 
of false weights and did not make the 
possession of false weights more or less 
probable because of the shoe beating. 
jThey, therefore, held that the statement 
was not covered by the provisions of 
3. 132. In the present case also I have 
given reasons why I do not consider the 
statement or even the mention of Mt. 
Jaggo’s husband’s sister in the suit as 
in any way relevant. Secondly, the 
statement was made in examinaMon-in- 
chief when there could be no compul- 
sion for Kashi Bam to, make any parti- 
cular statement. His Counsel must have 
examined him on instructions given by 
him to counsel. Counsel himself pre- 
sumably did not .ipyont the story of 
Mt. Jaggo’s busbanS’s sister. There 
may be oases where questions by one’s 

If) Tl9053T2"Oa^^ 
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be taken to 

'yjrhidh is com- 

iwilied to giye, ^ 'IChe present is 

not such a casd. I hold the stiatement 
to bavp ‘ been a voluntary statement. 
Reference , was made to the case of 
Qanga Sahai v. King Emperor (2). That 
was a case where the Court itself put a 
question to the witness. The Judge 
himself asked the witness w;by he wis 
suing for his money. The witness re^ 
plied that be did not desire to leave it 
with the defendant who was a badmash 
and a thief. In such a case where. the 
Court itself asked a question the pre- 
sumption would be that t^e witness 
was compelled to answer it. . Such a 
presumption would not exist wheii the 
client himself had 'given instructions to 
his counsel and the counsel put ques- 
tions in accordance with those instruc- 
tions. The statement in such a case 
would be considered to be voluntary. 
I dismiss this application. 
v . b ./ r . k . AppliGation dUmissed. 

(2F [felioj '4*2 Air257=5r^^^ AX'.J . 
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(AlUhabad) 

Dalal, J. 

Baqridee and another — Applicants. 


V. 

Emperor 

Criminal Misc. Case No. 3 of 1930, 
Decided on 23rd January 1930. 

(a) Criminal P. C., S. 256 — Ward *racair 
does not mean re-summon. 

The word 'raoair iu S. 256 does not mean 
re-sumiuon. After tho oxaminatioo and oross- 
examination of the prosecution witnesses, a 
charge was framed and the Magistrate for rea» 
sons recorded in writiag required the accused 
to state forthwith whether they would oross- 
oxamine any and what witnesses for prosecu- 
tion. Ho farther said that the counsel would 
have opportunity of cross-examining then or 
never. 

Eeldx that the procedure adopted by the 
Magistrate was correct: 8 .l.I#./. 707, BeU on. 

[P 740 0 1] 

(b) Criminal Trial— Administrative efficqr 
eannot merely by reason of his knowledi^ 
of important men and their characters, Se 
deprived of jurisdiction as Magistrate. 

So long as executive and judicial powers lure 
combined in the same officei;, be oi^utet but 
have extra-judicial information about 
importance and potitloii in his atib^mmibh 
and their characters. Mertiy ^/ reason^ ^ 
such knowledge an administratlve/oMcsr can- 
not be deprived of jurisdiction as If agletnal^;^ ^ 

(c) Crttnlnhl F^. C., S. 
growing angry with accused In 



740 Baqbidbb V. BMpbbob (Dalalf J.) , 1930 


Ae«ttted*i sUU of mind wbile^ deciding 
upon trenifer applieation bp him in anolher 
«aie whI be eoneidered if he if ignorant 
village who believes that Magistrate s mind 
isppejndiced against him f®' 
and not where he is well versed in litigaUon. 

The fliiate of mind of the accused with whom 
the Magistrate had grown angry in a case will 
be taken into consideration while deciding 
upon an application for tunsfer made by him 
in another case if he is an ignorant villager 
who would be freightened by the Magistrate 
being angry with him in one case and would 
believe that in another case the Magistrate 
would be for that reason prejudiced against 
him and not where he is well experienced in 
the art of litigation, [B 740 0 2] 

Zahur Ahmad and M, A. Aziz — for 
Applioants. 

Uk S. Bajpai-^iox fche Crown. ^ 

Judgment. — The main point desired 
to be made out for this transfer was 
that the Magistrate hearing the case 
acted in conflict with the provisions of 
8. 266, Criminal P. C. After the exami- 
nation and cross-examination of the 
prosecution witnesses a charge was fra- 
med and the Magistrate for reasons re- 
corded in writing required the accused 
to state forthwith whether they would 
cross-examine any, and, if so, which, of 
the witnesses for the prosecution. The 
counsel did noli desire to do so. The 
Magistrate said that counsel would have 
an opportunity of cross-examining then 
or never. It is suggested in this Court 
that the provisions of 8. 256, Criminal 
P. C., imply that the question as to re- 
.examination should not be put to an 
accused person until the next date of 
bearing. There is a very good answer 
to this argument given by one of the 
most experienced Judges of this Court. 
.The learned Judge observed in the case 
of Mula V. Sheoraj Singh (1): 

**Tlie word “re-oall” is very siguifioant and 
does not mean re- summon. The grace given 
[of two days for cross-examination was a dis- 
tinct mistake on the part of the Magistrate and 
should be avoided in future. If the pleader for 
the defenoe who bad heard the evidence-in- 
ehief is not prepared to cross-examine then 
and there after the charge' sheet had been 
4rawn up, he hardly deserves the name and 
rank of pleader. Cross-examination is inten- 
ded for testing the accuracy and credibility of 
the witnesses, not for building np a case for 
the defence." 

^ After specific instrucMons to 

|Babordiuatie Sfagistrates 1 am afraid that 
the elegoence of the learned counsel Mr. 
pahtir Ahmad has not produced tnueh 
jefee t on me. 

dTTlWl] 8 1,(37 1007=12'^. 

L.L m. 


The next point made was ijthat the 
Magistrate hsdjd. some extra-judioial in- 
formation about Baqridi. So long as 
executive and judicial powers are com- 
bined in the same officer this could not 
be prevented. Some Magistrates arei 
honest enough to disclose their know- 
ledge; others, more . experienced, wouldj 
take the precaution of not disclosing it.; 
But as an officer in an administrative! 
charge of a subdivision he has by the] 
nature of his offioa to know men of im- 
portance and position in his subdivision! 
and their characters. Merely by reason 
of such knowledge, an administrative! 
officer cannot be deprived of jurisdiction’ 
as Magistrate. 

The third point was that the Magis- 
trate had in one case told the applicant 
Baqridee to go out of his sight. The rea- 
sons given by the Magistrate for making 
shch a verbal order are satisfactory. 
Baqridee tried to interfere *with 'some 
settlement at which the parties to a 
litigation had arrived in the Magistrate’s 
Court. Baqridee desired to stir up mis- 
chief and prevent accommodation, and 
the Magistrate naturally was not best 
pleased with the sight of him. It is 
finally argued that the state of the mind 
of Baqridee should be considered. This 
would have been considered if Baqridee 
had been an ignorant villager who would 
be frightened by the Magistrate being 
angry with him in one case and would 
believe that in another case the Magis- 
trate would be for that reason prejudiced 
against him. Baqridee is not a man of 
that type. When the Magistrate turned 
him out he presented to the Magistrate 
a petition inquiring of him why he had 
been angry. A man who does that must 
be a man well experienced in the art of 
litigation and not a simpleton. I am 
perfectly certain that Baqridee does be- 
lieve that he will get justice in this 
Court. His desire for transfer appears 
to me to be due to the hope that by the 
change- of Court his point of view may 
have r greater chance of snccess. This 
application is dismissed. 

P.N./b.'K. Application dismissed^ » 
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1930 Cr. Case* 741 

(CaUutU) 

C.'C. Ghose aed Quha, JJ. 

Mahammad Jalaluddin Mandal and 
othem — Appellants. 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 850 of 1929, 
cided on 1st April 1930. 

Penal Code. S. 366 — Judge charging jury 
under S. 366 and explaining whole section 
to them need not suggest that if they find 
girl not compelled by force to leave father's 
house, they should proceed to consider 
whether deceitful means were practised 
upon her and thereby induced to leave 
father’s house. • 

Soductiou is a comprohensive expression and 
it does not exclude the possibility of deceitful 
means being used in order that seduction may 
bo practised with effect. Where, therefore, a 
Judge charges the jury under 3. 3G6, and ex- 
plains tlfb whole section fully to them, he need 
not suggest that if they dud that the girl was 
not compelled by force to leave her father's 
hdbso'thoy .should next proceed to consider 
whether deceitful means had been practised 
upon her by the accused and whether by such 
means she was induced to leave hor father’s 
house. [P 742 0 I'J 

Mrityitnjoij Chatterjee — for Appel- 
lants. 

M. Banerjee'^ior the Crown. 

Judgment •—The appellants in this 
case have been convicted under Ss. 366 
and 308, 1. P. 0., in manner following, 
that is, appellant 1 Md. Jalalud- 
din Mandal has been convicted under 
S. 366 and sentenced to rigorous impri- 
sonment for dve years and to pay a fine 
of Bs. 200 or, in default, rigorous impri- 
sonment for six Ibonths and appellant 
2, Kazi Md, Anwarul Huq, has been 
convicted under S. 368 and sentenced to 
rigorous imprisonment for live years and 
to pay a fine of Bs. 200 or, in default 
rigorous imprisonment for six months. 
The point taken on behalf of the appel- 
lant is a short one and in order to un- 
derstand Mr. Chatterji's contention, it'is 
necessary to set out at some little length 
the facts. 

It appears that one 'Tarapada had a 
widowed daughter, the age of whom, ac- 
cording to the medical evidence, is under 
16. Her name is Lilabati. • She was 
married when she was only ‘nine years 
old but became a widow within a year 
of her marriage. Since then she had 
been living at the bouse of her father 
under his care and guardianship. The 
accused Jalaluddin and another person 
named Badaruddin who was acquitted 
1930 Cr. 0. 986/4, 94 & 96a/4 


by the jury were of the same village. It 
appears that Lilabati complained to her 
parents of Jalaluddin having cut jokes 
with her. This was brought to the notice 
of the village gomasta, M the result of 
which Jalaluddin was remonstrated with 
and he kept quiet for some time. But 
he commenced after an interval cutting 
jokes at the girl. On the night of the 
occurrence at about 8 or 9 p. m. Lila- 
bati came out of her father’s house to 
ease herself in a lane between that 
house and the’ house of her uncles. The 
girl’s story is that as soon as she had 
eased herself, the accused Jalaluddin 
suddenly fell upon her and ^gagged her 
mouth with one hand and caught hold 
of her arms with the other and began to 
drag her along the lane towards the 
other end of it which opened into the 
garden of a doctor named Basik Sheikh. 
When she had been dragged by Jalalud- 
din along the lane a few cubits, the ac- 
cused Badaruddin joined and both the 
accused then dragged her to Jalaluddin’s 
house. 

There she was pushed into a room and 
ravished by Jalaluddin on threat of death 
if she cried. Later on, she was taken 
by Jalaluddin and Badaruddin to a village 
called Bamanpara where she was made 
over to the accused Anwar at about mid- 
nigJit. Anwar was asked to keep the 
girl in his house. It is further alleged 
that on the way to Bamanpara the girl 
was asked by Jalaluddin to say to the 
police if they would enquire iuto the 
inatter that she had become a convert to 
Mahomedanism and would marry Jalal- 
uddin of her own accord in nika form. 
It appears that the girl was kept in An- 
war's house during the night and the 
following day. On Tuesday night fol- 
lowing she was taken outside Anwar’s 
house where she met Jalaluddin and 
Badaruddin, Jalaluddin told her that 
the nika marriage had to be postponed 
and he reminded her again what she was 
to tell the police ii they should arrjve 
at the scene. On Thursday the police 
recovered the girl from Anwar’s house 
and she went home. On these facts, the 
accused, namely, the two appellants ^be- 
fore us and the said Badaruddin were sort 
up for trial before the Sessions Oourt 
under Ss. 363, 366 and 368, 1. P, 0. Now, 
the learned Judge, after explaining the 
ingr^iants which liad to be proved 
under S. 363, reminded the jury tbSifr 
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the case could only be proceeded with if 
the invy found afiSrmatiyely that the 
girl was below 16. If, on the contrary, 
upon the evidence before thecn they 
canee to the conclusion that the girl was 
above 16, then there was no case under 
B. 363 but the jury would have to con- 
sider whether the girl had been abducted 
under S. 366. 

It is with reference to the charge 
under S. 366 that the present complaint 
by Mr. Ghatterjee has been made. He 
says that the whole case under S. 366, 
according to the prosecution, was that 
the girl had been compelled by the ac- 
cused by force to leave her father's place 
and that there was no suggestion whlkt- 
soever in the evidence on behalf of the 
prosecution that she had been led to 
leave her father’s house by deceitful 
means being practised upon her by the 
accused. Now, ib is perfectly true that 
the prosecution case at first sight would 
iseem to indicate that the case, if it had 
jto be brought under S. 366, was one of 
the girl being compelled by force to 
leave her father’s bouse. I^ut the entire 
lease was put before the jury and it is 
hot suggested that in the presentation 
of the facts relating to the occurrence in 
Iquestion, the learned Judge has not been 
particularly fair and scrupulous. There 
is no complaint made on that score. The 
complaint is that it should have been 
jsuggested to the jury that if they found 
that the girl had not been compelled by 
force to leave her father’s house, then 
they should next proceed to consider 
whether deceitful means had been prac- 
jtised upon her by the accused and whe- 
ther by such means she had been induced 
to leave her parent's house. The section 
epeaks of force being used and of com- 
pulsion under force. The section also 
speaks of a girl having been seduced to 
leave her parents house with a view to 
illicit intercourse. Seduction is a com- 
prehensive expression and as one under- 
jstands the matter, it certainly does not 
le^clude the possibility of deceitful means 
being used in order that seduction may 
>be practised with effect. 

In that view of the matter, can it be 
sulgested i^bak the learned Judge in his 
charge to: the 'jury in respect ot- this 
particular portion has used words which 
amount to misdirection. In our opinion, 
the learned Judg^^ was bound to explain 
the section to the jury comprehensively 


and fully after presenting the facts to 
them for consideration. The jury were 
the masters of the situation and they 
were to consider whether under all the 
circumstances, the accused were guilty 
under the sections charged. We think 
there is no substance in Mr. Chatterjee’s 
contention. The appeal, accordingly, 
fails and must stand dismissed. 
s.N./r.k. Appeal dismissed. 


1930 Cr. Cases 742 

(Calcutta) 

SUHRAWARDY AND PAGE, JJ. 
Jabanullah and oi/iers— Appellants. 

V. 

Bwperor— Opposite Party. 

Criminal Appeal No. 390 of 1929, 
Decided on 11th December 1929. 

(a) Criminal P. C., S. 297 — cKargea to 
jury must be few, simple and easily capable 
of explanation to jury Multitude •of 
charges confuses jury and causes mistrial. 

In a casa triable by a jury, tha charges 
should be few and simple, and so readily 
capable of explanation by the Judge that the 
jury will have no diffieulty in appreciating the 
law which they have to apply to the facjs of 
the case before them. The charge should 
shortly state the salient points in the case, the 
evidence adduced in it and the points for de- 
termination to the jury with 'reference to the 
law. A multitude of charges covering offences 
subtly distinguished from one another is 
enough to oonfuse a jury and cause a mis- 
trial. [P 743 0 1 ; P 744 C 1] 

(b) Criminal P. C. S. 298 — It is the duty 
of Judge to place facts clearly before jury 
and explain law with reference to points of 
determination^Merely reading out head- 
notes or portions of reported cases is dan- 
gerous— Plea of private defence — Merely 
indicating argument is not sufficient— Law 
about must be explained. 

It isths duty of the Judge in his charge to 
the jury to plaoc the facts clearly and explain 
the law with reference to the points for deter- 
mination. The Judge must tell the jury how 
they should apply the law to the facts found 
by them. The practice of reading out head- 
notes or other portions of the reports of a case 
is a dangerous practice likely to confuse the 
jury. But the Judge may tell the jury how to 
apply the law laid down by the deoisions of 
the High Court to the faots of the particular 
case. 

When the defence takes up a plea of private 
defence, it is a serious defect if the charge 
merely indicates the argument but does not 
direct the jury how they are to apply the law 
in deciding the guilt or otherwise if they find 
facts giving rise to the right of private defence. 

[P 748 0 2] 

Camell and Hemendra Kumar Das-^ 
for Appellants. 

• Satindra Nath Muherjee for the 
Grown. 
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Suhrawardy, J, — In this case the 
appellants who are 18 in number were 
tried along with another accused on 
various charges which are too numerous 
to mention.' They were convicted by 
the unanimous verdict of the jury ^ and 
sentenced to different terms of imprison* 
ment by the Judge.. The accused who 
tiasnot appealed before us was sentenc- 
od to pay a fine which has been .paid. 
There are various grounds taken before 
us on behalf of the appellants, but it is 
necessary to refer to a few of them in 
•order to show thaS the trial has not 
i>een conducted in the way in which it 
•should have been.* The first i« with re- 
gard to the charges framed against the 
accused. There were 11 charges fram* 
od in this case and each accused was 
charged with not less than eight of the 
offences covered by some of the charges. 
Tij .0 charges were under Ss. 304, l47, 
148. 323, 324. 304/149. 304/109. 323/109. 
324/109. 304/114 and 147/114. This im- 
pressive array of charges is enough to 
confuse any jury. 

The case for the prosecution, was 
that the accused in a body attacked 
the party of the deceased who were 
said to have been in possession of 
the land in dispute, and in Che course of 
the riot accused 1 struck a blow on 
the head of the deceased which ultima* 
tely proved fatal. The case as made 
out by the evidence was a simple one 
and it was not necessary to charge the 
accused with so many offences some of 
which it is difficulif to distinguish from 
some others. We have on several -oc- 
casions condemned the practice of hav- 
ing a long series of charges in a case 
triable by jury as it is likely to con- 
fuse them. In the present case the 
learned Judge has devoted eight pages 
of his charge to the explanation of 
the several sections of the Penal 
ICode. Now to refer to some of those 
charges, the accused have been charged 
under S. 304/109 and they have also 
been charged under S.. 304/114. There 
is not enough explanation of the fine 
distinction between Ss. 109 *and 114 
with the result that the jury have 
convicted one of the appellants accused 
2 under S. 147/114. The case against 
that accused is that he is the 
landlord of the deceased and be took 
men with him to the place of occurrence 
Oind gave order to beat the deceased and 


bis party. On these facts he could either 
be convicted under S. 147/109 or under 
S. 147 being member of an unlawful 
assembly. This indicates that the jury 
were not able very well gto appreciate 
the law as propounded by the*Judge. 

Then there is the more serious defect 
in the charge which it is difficult for us 
to overlook. The defence argued that 
if the jury believed that the deceased 
was dispossessed the day previous to 
the occurrence and the accused reaped 
the paddy on the field and stacked it 
and on the day of occurrence the decea- 
sed with a number of men came to 
snatch the paddy away, the accused had 
thd right of private defence* to resist ' 
force by force, and the offence they 
wonld have committed would be one of 
trespass but not of rioting. The learn- 
ed Judge in his charge mentioned this 
argument on behalf of the defence and 
then it appears he referred to some 
decisions of the High Court whish are 
not before us and which we cannot say 
are how far applicable to the facts of 
this particular case. He gives no far-| 
ther directions on the question raised byj 
the defence. It is the duty of the 
Judge to tell the jury how to apply the! 
law to the facts found by them. In a| 
case like this he would bo wanting inj 
the proper discharge of his duty to the! 
jury if he places the proper facts to thej 
jury without telling them how they! 
should decide the guilt or otherwise ofj 
the accused on the law. In the case ofj 
Meher Sardar v. Emperor (I) the prao-| 
tice of referring to reported deoisionsj 
has been condemned. It is not neces- 
sary for me to go so far as to say that 
there is any bar to the Judge in ex- 
plaining the charge to the jury what 
particular view was taken by the highest 
Court of the land, but he must tell the 
jury how to apply the law laid down by 
the decisions of this Court to the facts' 
of the particular case. The learned 
Judge in the case before us has not| 
helped the jury to apply the law if they 
found that as a matter of fact the 
deceased was dispossessed the day pre- 
vious to the date of occurrence, ThisI 
seems to me to be a very serious mattftvl 
because we do not know what view of 
the facts the jury took. It may be that 
they believed that the deoeased was all 
~(ij [msrifs 0 . w, n. i. o. aiB= aa 

Or. IuJ.26. 
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along in possession in spite of the rent 
decree* • It may be that they believed 
that the landlord who had obtained 
this decree against the deceased, by get- 
ting symbolical possession through the 
civil Court had succeeded in dislodging 
the deceased from the land previous to 
the occurrence or some day p>revioua to 
it, but still as the accused in a body at- 
tacked the deceased and committed 
murder, they should be convicted of the 
offences with which they were charged. 

We should also refer to the way in 
|Which the charge was delivered • to the 
jiury. As we have observed the case is 
;not a very difficult one though the evi- 
' denco is voluminous. The charge should 
have shortly stated the salient points in 
the case, the evidence adduced in it and 
the points for determination to the jury 
with reference to the law. The learned 
Judge it seems delivered a very long 
jcharge which, though a careful one, may 
have the effect of confusing the jury as 
to the way in which the law should be 
applied to the case. We find that the 
trial was a very protracted one and 
entailed a great deal of time and ex- 
pense but we regret that we have to 
interfere in this case because of the 
defects in the charge we have pointed 
out. 

We accordingly set aside the couvic- 
tions and sentences of the appellants 
and direct that they be retried. The 
appellants will remain on the present 
bail until further orders from the Ses- 
sions Judge. 

Page, J. — I am of the same opinion, 
and I think that it is desirable 
to emphasise one aspect of this case. 
From an examination of the proceed- 
ings it appears that -the ultimate 
cause of this mistrial was the multi- 
plicity of charges upon which the 
accused were put on their trial. The 
mere enumeration of the offences with 
which the accused were charged, and 
which the jury had to take into con- 
sideration, is in itself sufficient in my 
opinion, to justify this Court in holding 
that a summing up such as that deliver- 
ed by the learned Judge was bound to 
ccfiifuse the minds of the jury as to the 
issues which they had to determine be- 
fore they could bring in a verdict in 
respect of the accused or any of them, 
ft is of the utmo|t"importancd that pro- 
ceedings in a criminal trial should be as 


simple as possible, and that the Judge 
and the jury should not be compelled to 
wade through a morass of«confused and 
varied charges. The practice in the 
moffusil appears to be to lump together 
and to try the accused upon as many 
charges as the ingenuity of those whose 
duty it is to frame them can devise.. 
This practice has repeatedly been con- 
demned, and for the reason that where 
an accused person is put upon his trial 
the charges against him should be so 
clear and so readily capable of explana- 
tion by the trial Judge that the jury 
will have no difficulty in appreciating 
the law which they haVe to apply to the 
facts of the case before them. In this 
case the nature of charges against the 
accused has been referred to by my 
learned brother, and the trial Judge in 
his Bumming up proceeded apparently 
to give an exposition of the law of in- 
ordinate length upon each Uf these in- 
tricate and confused charges. 

Having regard to the nature 
of the charges and the manner ir> 
which the learned Judge endeav- 
oured to explain their meaning I do 
not believe that the jury could have 
understood the law which was to 
be applied 'to the facts of the very 
simple case before them. It would be a 
much better practice, I think, that those 
responsible for framing charges against 
an accused person should make them not 
as numerous, but as few, as possible, for 
such a course would obviate what other- 
wise must often result in a misunder- 
standing of the law on the part of the 
jury. The learned Judge in this case, 
however, notwithstanding his lengthy 
exposition of the law does not appear 
adequately to have discriminated bet- 
ween the different charges preferred 
against the accused, and not content 
with leaving to the jury all these 
charges with an insufficient explana- 
tion of their meaning, the learned JudgOr 
after expounding what be himself stat- 
ed to bo an intricate matter of law re- 
lating to the right of private defence, 
proceeded to read to the jury head notea 
of a number of cases decided in this 
Oourt with a view apparently to enable 
the jury the better to appreciate the 
meaning of the doctrine of the right 
of private defence in relation to the 
particular facts of the case before them^ 
Of course, it is often useful to illus- 
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trate the moaning of a legal doctrine 
by releyant example culled from the 
|}Ooks or stated by the learned Judge in 
his own words, but the practice of read- 
ing out head notes or other portions of 
the report of a case not before them to 
the members oj the jury is a dangerous* 
practice which is to be discouraged as 
more likely to mystify than enlighten 
the jurors. In the present case the 
effect of so doing must have been 
to plunge the facts of the case still 
more deeply into a legal morass, and 
make cot^usion worse confounded. 

The result is that the time spent upon 
this case has been wasted, and it is to 
be hoped that when the retrial takes 
place this simple ease will be placed be- 
fore the jury in a manner and in a pro- 
ceeding where the issues before them 
are. clearly defined and the jury need 
have *no difficulty in applying their 
minds to the facts of the case in order 
to ascertain whether the accused are 
guilty or not guilty of the charges 
which are framed against them. 

B«M./b K, Order accordingly. 
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Emperor 

Criminal Appeals Nos. 2 and 3 of 1930> 
Decided on 8th April 1930, against order 
of Sess. Judge, Bakifrgunge. 

Criminal P.C., S. 423 (2) — Powen of High 
Court* in appeal from verdict of jury are 
limited to charge and misdirection. 

The High Court’s powers of interference in 
appeal from the verdict of the jury are 
fitrictiy limited and can only arise if the ao* 
cuaad succeed in showing that there are mis- 
directions in the Judge's charge to the jury. 

fP 747 C 1] 

f b) Penal Code, Ss. 366 and 376 — Ques- 
tion of age of girl very material and if girl 
below 14 that she was love smitten, wrote 
love letters and consented is immaterial in 
law« 

On a charge under Ss, 360 and 376, tbo ques- 
tion of the age of the girl is very material and 
if ths girl is less than 14 years of age,* although 
she may have beeu love si mitten ^nd wrote 
love letters, her consent to acts referred to in 3s. 
366 and 376 is in law immaterial. [P 749 C 1] 
(c) Criminal P, C., S. 278^Provided there 
is lottery mere fact that jury were chosen 
from amongst those able to read English 
wheref identity of handwriting was fact in 
Isiue does not vitiato constitution of jury. * 
Provided there is lottery, the mere fact that 
the Court proceeded to choose jury from 


amongst those able to road English, onjbbe sug- 
gestion of the Public Prosecutor to which the 
counsel for the accused consented as there were 
certain documents in English and identity of 
handwriting of which was fach in issue, does 
not in any way vitiate the constitution of jury 
and amount to excess in exercise of iuherent 
powers that the Court has in ensuring a fair 
trial or infringe in any way the provisions of 
S. 278. [P 748 0 1] 

TF. Gregory, C. Bagravi, E- Mingail^ 
Nurul Hvg, Amirnddin Ahmad and 
Atihiilla — for Appellants. 

Z?. N. Bhattacharyya — for tho Crown, 

S. C.* Talulcdar and . Radhikaranjan 
Guha — for Complainant. 

C. C, Ghose, J. — In appeal 2 cf 
19^ the appellant is one Mohiuddin 
Ahmed and in appeal 3 of 1930 
the appellant is ono Hemayetuddin 
Mukhtear. They have been found guilty 
by the jury in the proportion of 3 to 2 
in manner following: the accused Mohiud^ 
din and the accused Hemayetuddin 
have both been found guilty under S. 
120-B read with B. 366, 1. P. C., the ac- 
cused Mohiuddin guilty under Ss. 366 
and 376,. I. P. C. and the accused 
Hemayetuddin guilty under S. 366/114 
I. P« C. The learned Sessions Judge, 
agreeing with the verdict of the jury, 
has convicted both the accused under 
the sections referred to above and he 
has sentenced them as follows: the ac- 
cused Mohiuddin to suffer rigorous im- 
prisonment for a period of two years on 
each of tiie three charges, namely' under 
Ss. 3C6 and 376 (two counts) and to suf- 
fer -rigorous imprisonment for a period 
of 18 months under Ss. 120-B/366. 1. P. 
C,. the sentences to run concurrently: 
the accused Hemayetuddin to rigorous 
imprisonment for a period of 18 months 
on each charge under Ss. 120-B/3GG and 
366/114, I. P. C., the sentences to run 
concurrently. 

Against this conviction and sentence 
tho above appeals have been preferred 
to this Court. They have been sepa- 
rately argued before us by Mr. Bagram 
and Mr. Mingail on behalf of the accused 
Mohiuddin and by Mr. Gregory on be- 
half of the accused Hemayetuddin and 
the main point that has been argued in 
these appeals is that tho selection adid 
empanelment of the jury in this case 
were irregular and unwarranted by law. 
Various other points were taken and in 
order to understand these other pomtfifg 
which will be indicated later on ^ it if 
necessary to set out the facts shortlj^^ j 
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Babu Charu Chandra Boy is a pleader 
at present, practising at Barisal. From 
September 1928 to 22nd December 1928 
he used to oooupy a house at Barisal 
ivhiob was next door to the house of a 
Deputy Magistrate named Moulvi Pana- 
ulla. With him were his wife and bis 
daughter named Sovana, an unmarried 
girl aged about 13 years and odd months. 
The adjoining house which was occu- 
pied as stated above by Moulvi 
Fanaulla, was only a few cubits off. 
Moulvi Panaulla had with him his wife 
named Latifa, and there used to live in 
Moulvi Fanaulla’s *house the accused 
Mohiuddin who is said to be a cousin of 
Latifa. It is stated that Latifa, who is 
a young lady aged about IG or 17 years, 
used to come to Babu Charu Chandra 
Eoy*s house and visit the latter's wife 
and daughter and Sovana used to visit 
Latifa at the latter's house. The ladies 
of the two houses apparently became 
very friendly and Sovana was introduced 
by Latifa to Mohiuddin and to one 
Gclapjan who is Moulvi Panaulla's sis- 
ter-in-law, On one occasion Mohiuddin, 
Latifa and Golapjan took Sovana to see 
an exhibition which was being held in 
Barisal. On two other occasions these 
four persons went to a local theatre in 
the eveningS; all four of them going in 
the same carriage, They returned from 
the theatre shortly after midnight. It is 
said that on all these occasions Sovana 
had her mother’s permission to go with 
Mohiuddin and his party. Be that as 
i t may, Mohiuddin and Sovana fell in 
love with each other and there followed 
exchange of letters between Sovana and 
Mohiuddin. These letters, at any rate, 
a large number of them, are exhibits in 
this case and have been marked Z. The 
letters written by Sovana are addressed 
“Praner Mohi,"“Praner Swami" and in 
such like terms and they breathe ardent 
and passionate love. Some of these 
Iptters ultimately came to the know- 
ledge of Sevana's father: but before that 
he had apparently noticed that Mohi- 
uddin was paying undesirable attentions 
t^ bis daughter Sovana. "'He thereupon 
brought the 'tnatter to the notice of 
Moulvi Panaullab and asked hibi to 
send Mohiuddin a^ay, 

This, however, Moulvi Panaullah was 
^ for various reasons, not in a position to 
agree to; and Babu Charu Chandra Boy 
thereupon removed to a house, a short 
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distance away, near the house'of one 
Bazlur Bahaman, Biver Police Inspector 
in Barisal. Meanwhile Mohiuddin used 
to come and peep through* a window 
into the inner apartments of Charu 
Babu's house and be renewed sending 
letters to Sovana through Bazlur Baha- 
man’s servant Hariz. It appears 
Mohiuddin on one occasion sent a gold 
ring to Sovana which, however, waa 
made over by Sovana to her mother 
who again made it oyer to Charu Babu* 
This fact was brouglit to the notice of 
Moulvi Panaulla and the latter even* 
tually i. 0..- by the mirfdle of April 1929,. 
sent Mohiuddin away to his home iu 
Euligram in the District of Bangpur* 
On 30th April 1929 Sovana’s father had 
to leave Barisal on urgent professional 
work and Sovana and her.mothcr stayed 
in 'Barisal. Tha accused Mohiuddin 
had returned meanwhile to Barisal and 
it is alleged that he kidnapped and 
abducted Sovana on the night of 30tb 
April 1929. At noon on that date 
Sovana got a letter from Mohiuddin 
through Hariz saying that ho would 
take her away that night and asking her 
to be ready. This letter is not forth- 
coming and a detailed account of how 
it was got hold of and burnt by the 
accused Hemayetiiddin is given by the 
witness Sisir Kumar Cuba. 

To continue the story. Sovana des- 
cribes how she awoke on hearing a 
noise near her window and how she 
came out after opening the door of her 
room. She apparently occupied the 
room in question by herself. Mohiud- 
din joined her and there was also e 
young man named Ehaleq, They, i. 6* 
Mohiuddin and Khaleq took her to the 
house of a constable named Qani. 
At Gani’s house there was present, 
apparently by previous arrangement 
the appellant Hemayetuddin. The 
three, i. e., Mohiuddin, Hemayetuddin 
and Khaleq left Sovana in the con- 
stable’s house and went to buy tickets' 
for the steamer journey to Chandpur* 
Thereafter Mohiuddin and Khaleq came 
back and Itook Sovana to the steamer 
ghat, Hemayetuddin accompanying the 
party to the steamer ghat. Mohiud- 
din and Khaleq and Sovana went ta 
Chandpur by steamer. At Chandpur 
they got down from the steamer andr 
went by boat to the house of Ehaleq’e 
aunt. Mohiuddin and Sovana got into 
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one boat and Khaleq into another. It 
is alleged that Mohiuddin ravished 
Sovana in the boat. After a short rest 
at ChandpAr, Mohiuddin and Sovana 
proceeded to Goalundo by steamer. From 
Goalundo, they went by train to Nia- 
bati and thence to .Bandel and How« 
rah. They tKen went to Balasore and 
from Balasore 'to Waltair and Vizaga- 
patam. From Vizagapatam they went 
to Hyderabad and thence to Bom- 
bay. It is not denied that while 
Mohiuddin and Sovana were together 
they had sexual intercourse. The 
father Charu BaBu returned to Barisal 
several weeks after at the conclusion of 
his professional business and com- 
plained .before the Magistrate. We 
will not pause to comment on the 
extraordinary conduct of tho father 
and we would fain hope that such con- 
duct" is ra*i'e. However, there was a 
full and complete investigation by the 
police with the result that the two ac- 
cused before us were committed on 
30th September 1929 to take their trial 
in the Sessions Court on the charges 
mentioned above. 

I will deal with the question of tho 
constitution of the jury in a few mo- 
ments but before I do so I desire to say 
at once that I have perused and re- 
perused the learned Sessions Judge's 
charge to the jury and I am satisfied 
that it is an eminently fair, impartial 
and dispassionate summing up of the 
whole case and (That everything that 
could bo urged in favour of the accused 
has been placed before the jury in a 
thoroughly satisfactory manner. I have 
listened with very great care to the 
earnest and vigorous addresses of 
learned counsel for the two accused ; 
1 was then of opinion and I am still of 
jopinion that many of their points 
would only be admissible if we were 
hearing an appeal on facts; chat is not 
the position with reference to these 
jappeals at present and our powers of 
interference with the verdict of the 
jury are strictly limited and can only 
arise if the accused succeed id showing 
that there ;are misdirections in the 
jlearned Judge’s charge to the jury. 

Now, as regards the question of the 
constitution of the jury. The accused 
have raised this question in an affidavit 
which was put in at the time of the 
admission of these appeals; they have 


also taken this point in their grounds 
of appeal. That affidavit must have 
been allowed to be put in per incuriam. 
The deponent of the affid^vvit does not 
say that he knows the English lan- 
guage or he understands the same; in- 
deed, there is internal evidence in the 
affidavit itself that he does not know 
English ; in these circumstances, the 
statements in the affidavit in question 
cannot be relied upon for the purposes 
of this judgment and we have accord- 
ingly excluded tho same from our 
consideration. 

Mr. Mingail stated before us that he 
was one of the counsel who appeared 
before tho learned Sessions Judge on 
behalf of the accused Mohiuddin and 
that ho was in a position to state be- 
fore US what happened in tho Court 
below at the time of the empanelment 
of the jury. The matter is of very great 
importance and wo have allowed Mr. 
Mingail to make a statement from his 
place at the Bar. Mr. Mingail stated 
as follows ; 

“ Fifteen jurors attended, Ch<»rges were 
read out and the pleas of the accused taken. 
Before the selection of the jury actually com- 
menced, the learned Public Prosecutor ob- 
served to the Court that he would -rather have 
a jury composed of English-knowing people, 
inasmuch as some of the documents ‘were in 
English and they would need to be shown to 
the jury. Tho learned Judge agre3d to this 
and on asking me, I said- thac that course 
would certainly be desirable from my point 
of view. One juror was then called. The 
learned Public Prosecutor objected to this 
juror being empanelled on the ground that he 
did not know English, bising his objection on 
S. 278, Cl. (g), Uriminal P. C. 1 protested 
against this objection maintaining that it 
could not be sustained under that section, 
as CJ. (g) provided that tho objection could 
only be 'made if the juror neither' under- 
stood English nor tho language into which it 
was interpreted. The learned Judge did not 
pass any order on this at the time. He called 
out the name of another juror. He said he 
knew English and he was empanelled. He 
then called out the names of all the remain- 
ing jurors and each one was asked;;if ha knew 
or could read English. Some said they knew 
a little, some said they did not know at all. 
They were all made to sit in the body of -the 
Court. The learned Judge then called out 
four names from amongst those who were edi- 
ting in the body of the Court and put them 
in the jury box, I believe that - the four other 
jurors who were selected were taken out of 

those who had said that they knew English. ** 

* 

It is important in tlua oonnesion to 
look into the order-sheet of tho learnod 
Sessions Judge. 
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The JearDed Sessions Judge in bis 
order-sheet notes as follows : 

When the Court *bBgaa the seleobion of 
the 'jurors, the learned Publio Prosecutor 
{K^inbed out that there were certain documents 
iii English the identity of the handwriting of 
which was a fact in issue. The prosecution 
purpose to examine a handwriting expert, and 
the jury have to decide on such a question of 
fact, with the assistance of the evidence of 
such a witness. It was suggested by the 
learned Public Prosecutor, and agreed to by 
the Court, and to the best of my belief by 
learned counsel for accused, that it was 
desirable that the * jurors should be /ible to 
read English. Amongst the jurors present 
were a number who could do so. Tho learned 
Public Prosecutor actually objected to an in- 
dividual jur/hanu on the ground that he Was 
unable to road English, basing his objection 
on S. 278 (g), Criminal P. C. This was ob- 
jected to by learned counsel for the accused, 
and the Court agreed with his view that ob- 
jection on these grounds could not b3 raised 
under that section.- That is as far as the de- 
fence objection went, and it was agreed to by 
the Court, who proceeded to choose the jury 
from amongst those able to road English. 

The defence objected against three jurors 
individually. One is a Head Master of a 
School at Sadar, and was said to have stayed 
with a Hindu pleader of the local Bar. This 
cbjeotiou was allowed. Another was said to 
have bad a discussion on the case with an- 
other Hindu pleader; this objection was con- 
sidered distinctly weak and was disallowed; 
the case has been discussed throughout tho 
District, and there are no grounds for assail- 
ing the impartiality of this juror oven if tho 
facts are as alleged. He comes -from the 
moffusil, A third objection was allowed on 
the ground that the juror was oouoerned in 
a dispute over a hat in which the accused 
was also concerned. Against the other four 
jurors selected, no objection was raised, and 
no objection was raised against the constitu- 
tion of the jury as a whole. These remarks 
are considered a necessary part of the ordor- 
sheet in view of the petition submitted after 
the jury had boon sworn and the case opened 
for the Crown. 1 am satisdei that the accused 
have been in no way prejudiced. 

In my opinion,* there is no substance 
in the argument which was sought to be 
advanced before us that there was no 
lottery. The record shows that there 
was a lottery; the only thing that hap- 
pened was that the Judge proceeded 
to choose the jury from amongst those 
[able to read English. In doing what he 
jdid, the learned Judge did not in my 
jo^inion exceed the inherent powers that 
he had in 'ensuring a ’fair trial ^ or in- 
{ringe in any way the provisions of 
8. 978, Oriminal P. 0. It is really not 
necessary to gq 4;o the last clause of 
8. 278, Criminal P. C., for authority for 
the procedure adopted by the learned 


Judge. As far as I can make out, what 
was done could not possibly raise any 
question of jurisdiction and it was done 
with the entire concurrence of learned 
counsel for the accused. I deprecate 
most strongly the attempt to give’ a 
communal complexipn to the affair in 
the grounds of appeal in' this Court. 
The learned Sessions Judge Mr. Stork 
cannot be accused of any bias and the 
attempt in this Court by means of the 
said affidavit is incompatible with one’s 
notion of w'hat we are used to in this 
Court. Each case must depend ^pon its 
own facts And I am unable to say that 
on tho facts of this case the learned 
Judge’s action was in any way irregular 
or contrary to law, I am therefore of 
opinion that this point about the con- 
stitution of the jury which has been 
urged by both the accused must fail. ^ 
On behalf of the accused Mohiuddin 
grounds 3, 6, 9, 10 and ground 4 relat- 
ing to the question of Sovana’s age have 
been urged before us. Ground 3 relates 
to Sovana’s letters. This ground is in- 
separably connected with the question 
of Sovana's age on 30bh April when she 
was taken away by Mohiuddin and dur- 
ing the month of May and until she was 
recovered. Now the question of Sovana’s 
age is of course all important having 
regard to the charge under S. 366 and it 
is dealt with in paras. 7-14 of the lear- 
ned Judge’s charge to the jury, AIL the 
material evidence on record was placed 
by the learned Judgtf before the jury; 
the question was viewed in the light of 
the medical evidence and from various 
angles and it is difficult to suggest that 
this portion of the learned Judge’s 
charge suffers either from under- state- 
ment or over-statement. A great deal 
of Mr. Bagram’s forensic wrath was 
centred on Ex. 26 for no earthly reason 
whatsoever. The jury were left a free 
hand; the jury were told that it was for 
them tp consider whether the document 
in question which the prosecution clai- 
med was a horoscope had been manufac- 
tured foir the purposes of this case and 
whether Oharu Babu’s word that it was 
a horoscope written by him and contain* 
ing the dates of the births of his several 
children could be accepted. What more 
the learned Judge was to do or could 
haya done has not been made clear to 
as. Nothing more need be said about 
this point. 
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On tba charge under S. 366 and 376, 
ias indicated above the question of 
Sovana's age was very material. If in 
fact Sovani was less than 14 years of 
age although she had been love-smitten 
and could write the letters referred to 
jabove, her consent bp the acts referred 
ito in Ss. 366 and 376, 1. P. 0., was in 
daw immaterial; and this question has 
been brought out prominently in the 
learned Judge’s charge to the jury. The 
whole of Sovana’s present story is re- 
ferred to in paras. 17-22 in the learned 
Judge’s pharge to the jury at very great 
length and the* jury were •definitely 
asked to come to a .conclusion having 
regard to Sovana’s letters whether 
Sovana actually consented to go away 
with Mohiuddin. Here again the lear- 
ned Judge has been scrupulously fair to 
accused. The question of age and 
her consent, if any, have an important 
bearing on the question of the charge 
under S. 376, 1. P. C., and this was dwelt 
upon by the learned Judge. He points 
out all the circumstances that could be 
urged on behalf of the accused, such as 
Sovana’s previous relationship with 
Mohiuddin, the visits to the theatre, the 
presentation of the ring and the ex- 
change of letters. The learned Judge 
goes on to discuss the conduct of Sovana’s 
father up to 31st May 1929 and he has 
«aid enough from which the jury could, 
if they had liked, have drawn an infer- 
ence that Sovana’s father was supremely 
indifferent and that he gave implied 
consent to what happened. Lastly there 
was the question as to whether a marri- 
age has been celebrated between Mohi- 
uddin and Sovana. Cn this point too, 
the learned Judge's summing up was 
adequate, clear and exhaustive. 

There remains the question of the 
withholding of certain witnesses by the 
prosecution. Now it may be said at 
once that para. 4 of the learned Judge’s 
charge dealing with this point may at 
first sight be open to certain verbal cri- 
ticism; but when the facts ai*8 gone 
into and the evidence perused,*one must 
come to the conclusion that there is 
nothing in that paragraph to which any 
objection can be sustained in law. In 
tny opinion the jury were given proper 
directions and no prejudice to the ac- 
cused has been shown to our satisfaction. 

Ndw^ as regards tbe accused Hemay- 
etuddin in addition to tbe grounds re- 
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ferred to above, grounds 7, S, a, 10, 11, 
12, 13, 14 and 16 in his grounds of ap- 
peal were urged. The accused Heraay- 
etuddin was charged wit^ having abet- 
ted Mohiuddin in the commission of the 
offence of kidnapping by taking part in 
the removal of the girl immediately 
after she was taken out of her fatjier’s 
house and by procuring steamer tickets 
for them. The learned Judge in paras. 
60-62 has referred to the matter at very 
considerable lengtli, leaving to the -jury 
to detei'mine for themselves whether or 
not compulsion was being continuously 
brought to bear on Sovana in order to 
pr&vent her from returning while she 
had an opportunity. The threat to pub- 
lish to the world Sovana’s letters and 
thereby bring disgrace on her, was that 
not compulsion? However, the matter 
was for the jury and I can see nothing 
in the charge of the learned Judge to 
which any exception can be taken by 
anyone acquainted with the facts. In- 
deed this portion of the charge was dis- 
tinctly .in favour of the accused Hemay- 
etuddin. Then as regards the charge 
of conspiracy there was an abundance of 
material on the record to which the 
jury’s attention has to be directed and 
the learned Judge did it in an extremely 
careful and satisfactory manner. The 
grounds taken on behalf of the accused 
Hemayetuddin have no substance and 
must be negatived. 

On the question of sentence I am un- 
able to reduce the sentence in Mohiud- 
din’s case. I am .fully aware that the 
crime in respect of which Mohiuddin 
has been convicted would have been im- 
possible, were it not for the negligence, 
to put it very mildly, of Sovana’s par- 
ents but I cannot take that fact into 
consideration for a further reduction of 
the sentence, because the learned Judge 
in passing the sentence he did has al- 
ready taken this and various other cir- 
cumstances into his consideration. 

As regards Hemayetuddin, the record 
shows that he has been throughout the 
most resourceful ally of Mohiuddin and 
I fail to find anything on the record 
which can induce me to order a furtBer 
reduction in the sentence passed on 
him. In his case too, the learned Judge 
has passed a moderate sentence. - 

The result is that bojih these appacbls 
will stand dismissed. The accused wba 
are on bail must surrender to their bail 
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bonda apd serve ou6 the remainder of 
(he sentenoes imposed on them. 

Giiha, J.— I agree. 

V.B./R.K. • Appeals dismissed. 
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Pearson and Patterson, JJ. 

EtUi and others — Appellants. 

V. 

Emperor 

Criminal Appeal No. 486 of 1920, De- 
cided on 15th January 1930, against 
order of Offg. Addl. Sess. Judge, Parid- 
pur, D/- 146h June 1929. * 

(a) Criminal Trial — Defence — Nature of 
defence to be ascertained from statements 
of accused persons and trend of cross-exami- 
nation of prosecution witnesses. 

The nature of the defence is to be ascertained 
not only from the statements of the accused 
persons themselves, but also from the trend of 
the cross-examination of the prosecution wit- 
nesses and from the arguments of the accused's 
pleader at the close of the trial. 

[P 750 C 2; P-751 G l] 

(b) Criminal P. C., Ss. 297 and 299-Plea 
of private right of defence could have been 
put forward as disclosed from cross-exami- 
nation of prosecution witnesses but not put 
forward— Charge to jury expressly calling 
upon jury not to consider plea of private 
right of defence amounts to misdirection— 
Duty of Court explained. 

It was clear from the cross-examination of 
the prosecution witnesses ^thafc occurrence in 
connexion with which the accused were tried 
on the charge of rioting attended by murder of 
one of the opposite party, took place in oonse- 
quenceof the complainant and his party com- 
ing to the laud with a largo body of armed men 
and having attempted to forcibly cut tho paddy 
grown by the accused. In his -charge to tho 
jury as tho plea of right of private defence was 
not expressly raised by the defence counsel, 
tho Judge after discussing -evidence regarding 
possession and actual occurrence at consider- 
able 'length expressed himself in following 
terms with regard to the plea of right of pri- 
vate defence : *'The accused have not set up 
right of private defence, in answer to the charge 
against them, and there are not also circum- 
stances appearing upon the evidence in the 
case justifying tho exercise of right. The 
learned prosecutor bad argued the .matter by 
way of, anticipation hut as it is not necessary 
for you to consider in this case, 1 do not think 
it necessary to place the law on the subject 
before you.*' 

{TeZd : that'tho charge to the jury amounted 
to misdirection which occasioned failure of 
justice in the senite that it has the effect of 
depriving the accused of their undoubted right 
to have the question of the existence of the 
right of private defence and other questions of 
fact arising therefroni' decided by the jury; 

Held further\ that it ought to have been left 
to the jury to decide cn a consideration of 
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evidence as a whole, whether the existence of 
the right of private defence had or had not 
been established and if so what would be the 
effect- of the existence of that right on the 
question of the liability of the va^rious accused 
persons in respeot of the charges on which-tbey 
had been tried. [P 75o 0 2; P 751 0 1, 2] 

S. 0. Taluqdar and J yotish Chandra 
Otiha — for Accused: 

Khundkar and Anil Chandra Bay 
Chowdhury — for the Crown, 

Judgment. — This case arises out of a 
riot that is said to have taken place over 
the cutting of paddy^ in the course of 
which* one of the members of the com- 
plalnant’s^party was killed. 

At the trial both sides claimed to have 
been in possession of the land and 
to have grown the disputed crop, and 
each party alleged that the members of 
the other party had been the aggres- 
sors. ^ 

In his charge to the jury the learned 
Additional Sessions Judge discussed the 
evidence regarding possession, and the 
evidence regarding the details of the 
actual occurrence at considerable lengthy 
and he expressly left these matters to 
the decision of the jury. 

As regards tlie question of tho right 
of private defence, however, the Judge 
expressed himself in the following terms: 

•‘The accused hiva not set up the right ofi 
private defence in answer to the charge againstl 
them, and there are not also ciroumstancos 
appearing upon the evidence in the case justi- 
fying the exercise of that right. The learned 
Public Prosecutor had argued the matter by 
way of anticipation, but^s it is not necessary 
for you to consider in this case, I do not think 
it necessary to place the law on the subject be- 
fore you,** 

This, in our opinion, amounted to a 
misdirection such as makes it necessary 
that the case should be sent back for re- 
trial. 

It is true that none of the accused in 
their statements in Court, expressly 
claimed to have grown the disputed crop 
or gave their own version of the occur- 
rence or put forward the plea that they 
had asked in the exercise of the right of 
private defence; most of them merely 
stated tbkit they were innocent and that 
false evidence had been given against 
them out of enmity, while some of them 
said that they had been elsewhere at the 
time of occurrence. The nature of the 
defence is, however, to be ascertained 
not only from the statements -of the' 
aecused persons themselves, .but also 
from the trend of the cross-examination 
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of the prosecotfon v^^itnesses and from 
the arguments of the accuseds’ pleader 
at the close of the trial. To hold other- 
wise would be to run the risk of grave 
injustice being done in certain classes of 
cases, for it is a matter of common ex- 
perience thatjgnorant people who have 
bten directly or indirectly concerned in 
causing a man’s death will seldom admit 
thit thejj have been so concerned, even 
though death may have been caused in 
the lawful exercise of the right of private 
defence. Now it is clear from the trend 
of the oi'oss-Gxamination of the prosecu- 
tion witnesses in the present «ase, that 
the defence sought to be set up by the 
accused's pleader was that the alleged 
delivery of possession to Bani Kanta 
Chakravarti and his brothers in execu- 
tion of a decree of the civil Court, ^had 
never actually taken place, that the dis- 
pute'd croif had been grown by the* ac- 
cused Mazaffar and others of his party, 
and that the occurrence had taken place 
not in the manner alleged by the prose- 
cution, but in consequence of the com- 
plainant and his party having come to 
the land with a large body of armed 
men and having attempted to cut the 
paddy by force. *The case for the 
defence as put forward by the aocuseds' 
pleader in the course of his argument 
has nowhere been clearly stated in the 
charge to the jury, but it would appear 
from various passages in the charge that 
it was of the nature indicated above, and 
it is hardly conceiVkble that the accuseds' 
pleader would not have pursued his 
argument to its logical 'conclusion, and 
would not have expressly raised the plea 
of private defence. 

The mere fact of this plea having been 
60 raised, would not, however, have made 
it incumbent on the Judge to place this 
aspect of the matter before the jury, 
unless there was some evidence in sup- 
port of the plea. 

• There is, however, some such evidence 
on the record, not only as regards the 
question of possession but also as regards 
the nature of the actual oficurrence, 
(there is, for example, the deposition of 
prosecution witness Kamini Kumar Das 
before the committing Magistrate), and 
|it ought in our opinion, to have been 
left to the jury to decide on a considera- 
'tion of the evidence as a whole, whether 
the existence of the right of private de- 
Ifence had or had not been established. 


and if so, what would be the .effect of 
the existence of that right on the ques- 
tion of the liability of the various ac- 
cused persons in respect of the charges 
on which they bad keen tried. 

The only question that remains to be] 
considered is whether the misdirection 
referred to above, has in fact occasioned 
a failure of justice. In our opinion it 
has, in the sense that it has had the 
effect of depriving the accused of their 
undoubted right to have the question o{| 
the existence of the right of private de-' 
fence, and the other questions of fact 
arising therefrom, decided b^r the jury. 

In this view of the matter, the con- 
victions and sentences must be set aside, 
and the case must go back for retrial. 

v.b./r.k. Case remanded. 

1930 Cr. Cases 751 

(Calcutta) 

SUHRAWABDY AND PAGE, JJ. 

Emperor 

V. 

Deraj4ulla Sheikh and others — Ac- 
cused. 

Death Ref. . 4 and Criminal Appeal 
No. 230 of 1929, Decided on 18th 
December 1929, made by Sess. Judge, 
Faridpur, D/- 24th September 1929. 

Criminal P. C., S. 303— Judge can quet- 
tion jury only to ascertain verdict and for 
no other purpose. 

Tho object of S. 303 is merely to enable the 
Court to ascertain whether the jury intended to 
bring iu a verdict of guilty or not guilty. For 
no other purpose is a Judge entitled to inter- 
rogate the jury under 8. £03 after they have 
given their verdict. A Judge is not entitled 
to e xamine the jurors as to the grounds upon 
which they have based their verdict. 

[P 752 0 1] 

B. C, Chatierjee and Nurul JJag— for 
Accused. 

D. N. Bhattacharjee — for the Crown. 

Page, J. — In this case the three appel- 
lants were charged with the offence of 
murder under S 302,1. P.C. The accused 
Derajtulla was unanimously found- 
guilty, and the accused Erfan and 
Surat were found guilty by a majority 
of 7 to 2. The learned Sessions Judge, 
agreeing with the verdict of the jury 
in the case of each of the accused, ^n- 
tenced Derajtulla to death and Erfatr 
and Surat to transportation for life. 
The three accused have .now appealed 
against their conviction and respective 
sentences to this Court. It is espedienfri. 
I think, that we should say someiliiiig 
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aboufc the action of the learned Sessions 
Judge in taking the verdict o( the jury. 
The jury having brought in a clean 
and clear vei^iict of guilty as against 
the accused^ the learned. Judge pro- 
ceeded to examine the jurors, apparently 
with the object of ascertaining the 
ground upon which their verdict was 
based, in the following manner : 

Q. Have you believed th3 ovideiice of 
and Ajmal? 

A. We ara nnanimoua in bslievinp tbo 
evidence of Anath. We have believed the 
evidence of Ajmal by a majority of 7 ’to 2. 

In our opinion such a question the 
learned Judge was not permitted by law 
to ask. S/303, Criminal P. 0., provides 
suitable procedure, where the answer of 
the jury to tlie question put to them as 
to whether an accused person is guilty 
or not guilty is so vague and uncer- 
tain that in order to ascertain* whether 
the jury intended to bring in a Jverdict 
|Of guilty or not guilty it is necessary to 
jask supplementary questions. The 
'object of S. 303 is merely to enable 
the Court to ascertain whether the jury 
intended to bring in a verdict of guilty 
lor not guilty, and for no other purpose, 
jin our opinion, is a learned Judge en- 
|titled to interrogate the jury under S. 303 
after they have given their verdict. In 
this case the verdict of the jury was clear 
and * precise, but for some reason or 
other the learned Judge took iipbn 
himself to examine the jurors with a 
view to ascertain whether their ver- 
dict was based upon the evidence of 
one or other or both of two important 
witnesses who had been called for the 
Crown. Such an interrogatory, in our 
opinion, the learned Judge was not 
permitted by *law to administer, and 
the course taken by him has repeatedly 
been condemned by this Court, which 
has laid down that a Judge is not en- 
titled to examine the jurors as to the 
[grounds upon which they have based 
Itheir verdict. 

Now, the fact that a murder was 
committed on the night of 5th March 
1929 is not and cannot be challenged. 
By a deodar tree at the entrance to a 
path leading through a bamboo jungle 
the trunk of the body of Sushil Bhaduri 
was discovered about 10-30 on the 
night of 5th March 1929; but the head 
had been severed (fcnn the trunk by some 
sharp and heavy weapon and has never 
been found. Where .it is, and what 


happened to it, nobody knows, and it 
is idle to speculate. The question to 
be determined in this case is whether 
the accused or any of them book part 
in the murder of Sushil Bhaduri. (After 
discussing the evidence .in the case, his 
Lordship concluded.). In these circum- 
stances, in our opinion, the case on 
behalf of the Crown was so strong that 
the only verdict which a jury of reason- 
able men would be justified in returning 
was one. of guilty of wilful murder 
under B. 302 against each of the ac- 
cused. 

With regard to the 'sentences that 
ought to be imposed upon the accused 
it is enough to say that the perpetrators 
of a crime so callous and brutal as the 
murder of Sushil Kumar Bhaduri ren- 
dered each of them amenable to the 
extreme penalty of the law. The sen- 
tence of death passed upon Darajtulla 
Sheik is confirmed, and if a like sen- 
tence had been passed upon Erfan and 
Surat we should not have been disposed 
to disturb it. The learned Sessions 
Judge, however, for throe reasons (none 
of which we think should have weighed 
with him in considering the sentence), 
has sentenced Erfan Sardar and Surat 
Sardar to transportation for life, and 
in all the circumstances we do not feel 
it necessary to alter that sentence 
which will stand. 

The appeal, therefore, of alKthe appel- 
lants is dismissed, the sentence of death 
passed upon Derajtulla Sheikh is con- 
firmed, and that of transportation for life 
upon Erfan Sardar and Surat Sardar 
will also stand. 

Suhrawardy, J. — I agree. 

R.M./r.k. Appeal dismissed. 

1930 Cr. Cases 752 

(Calcutta) 

C. C. Ghose and Guha, JJ. 

Emperor 

V. 

Chanthmall and another —Accused. 

Govevment Appeal No. 8 of 1929, 
Decided oq 2nd April 1930. 

(a) Police Act (5 of 1861), 5. 34 (7)— 
Making water is easing oneself. 

Tho expression *' easing onesalf ’* comprisaa 
within its ambit " making water " bo as to 
constitute it an oSenoe within 01. 7, 3. 34. 

[P 754 C ll 

tb) Police Act (5 of 1861,) S. 34 (7)- 
Making water by side of road— High Court 
taking into consideration evidence of anno- 
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yance and hour of occurrence refused to set 
aside order of acquittal. 

Although making water by the side cf road 
was an oSenoe under S. 34 (7) where the Ses- 
sions Judge had acquitted the accused on 
wrong oonftructlon cf the section, High 
Court taking into consideration the evidence 
of annoyance on'reoord and the hour of occur- 
rence refused to set aside order of acquittal. 

[P 754 0 P] 

D. N. Bhatiacharjee^ioi the Crown. 

Bamendra Chandra Boy^ Amicus curiae^ 

C. C. Ghose, J. — This is an appeal 
by the Government of Assam and it 
arises out of the following circum- 
stances : 

On 9bh March 1929, at about 10 p. m. 
two constables of Jorhat Town Police 
in the District of Bibsagar, named 
Phanidhar Aham and Bibhu Bam Chutia, 
while on duty were passing along the 
Trunk Road. They saw accused 1, 
Chauthmall making water by the side 
of^the road. The constable thereupon 
wenf up to the said accused and told 
him that he h^pd committed an offence 
punishable under the Police Act and 
asked for his name. The accused re- 
fused to give his name and thereupon 
the constable, Phanidhar, gave him a 
piece of paper and pencil and asked him 
to write his name thereon. The ac- 
cused having refused to do that either, 
the constables arrested the accused by 
seizing his two hands. The constables 
thereafter asked the accused to go with 
them to the thana and he having re- 
fused to go to the thana, the constables 
tried to take him by force. It is said 
that thereupon CHl^uthmall called out 
to his friends who with the accused 2 
came up, assaulted the constables and 
rescued accused 1 from their custody. 
The accused were thereafter placed on 
their trial before the Magistrate, First 
Class, Jorhat under Ss. 147 (rioting), 
225-B (escaping from lawful custody) 
and 353 (assaulting a public servant), 
I. P. C. The trying Magistrate by his 
order dated 4th July 1929, negatived the 
case against the accused under B- 147. 
He, however, was of opinion that the 
accused had committed the offences 
punishable under sections 225-B and 
363, 1. P. C., and he thereupcfti convic- 
ted them under those section a and sen- 
tenced them to pay certain fines. The 
accused then preferred an appeal to the 
learned Sessions Judge of the Assam 
Valley Districts and that ofiGioor by his 
judgment and order dated 23rd Septem' 


ber acquitted both the accused, holding 
that ' making water ’ was nob included 
within the eicpre^sion * commits nui- 
sance by easing himself as used in 
Cl. 7, S. 34, Act 6 of 186k -Now, having 
regard to the view which we have 
taken it is only right and proper that 
we should fot out herein a short extract 
from the judgment of the learned Ses- 
sions Judge, Mr. Patterson, dealing with 
this question. The Sessions Judge ob- 
serves as follows : 

** The act in respect of which Chauthmall 
was arre^kted by the constable was that of 
making water by the side of the public road, 
and tho only point that has been discussed 
bo Xorc me on appeal is whether ihis was, or 
was not an ofTciice under S. 84, Act 5 of 
1801, Under that section, a person who 

* commits nuisance by'easing himself is under 
certain circumstances, liable to punish- 
ment, and may be arrested without a 
warrant by any police officer in whoso 
view the offonce is committed. The section is, 
however, silent as to whether, * making water,' 
in similar circumstances is an offence or not. 
Tho question is, thereiori?, whether tho act of 
making water is, or is not covered by the term 

* easing himself.’ I am definitely of opinion 
that it is not covered thereby. * Easing one- 
self * means, ’ evacuating the* bowels,* whereaa 

* making water ’ means ’ evacuating the blad- 
der.* The two things are quite distinct, and 
there are obvious reasons why tho former ha« 
iu certain circumstances, beau made a cogni- 
zable offence under the Police Act, while the 
latter has not been declared to be punishable 
and cognizable under that Act though it might 
be, and often is, declared so to be under bye- 
laws framed by the local authorities.** 

It is arguel on behalf of the Bocal 
Government in this appeal that the 
learned Judge’s construction of the ex- 
pression referred to above is much too 
narrow and is indeed wrong in law and 
that such construction has occasioned 
a failure of justice. The accused did 
not appear by an advocate before us but 
we invited Mr. Bamendra Chandra Roy 
to assist us in this matter as an amicus^ 
curiae^ Mr. Boy has contended that the 
learned Sessions Judge’s construction 
is by no means to be summarily rejected 
and has further argued that on t}:]|p 
evidence on record there is no case for 
action under S. 34, Police Act, inasmuch 
as there is no evidence of any obstruc- 
tion, inconvenience, annoyance, 
danger of damage, or resistance of pas. 
sengers. He has, therefore* submitted 
that it was not lawful in the eircum- 
stanoes for the constables to iakoi 
accused 1 into custody •without a war^i 
rant. Kow the expression * easing on 04 
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self * means ' relieving nature ’ and the 
expression * relieving nature ' means* 

evaouating the bladder or bowels ’ : 
(see Fowler’s Conoiae Oxford Dictio- 
nary) ; the underlying idea being that 
•of relief or comfort to one’s person or 
freedom from strain. If that is so, then 
it is difficult to hold that * making 
water ’ is not within the ambit of the 
expression easing oneself." I am not 
unaware that in Murray’s OxfordDiotio- 
rary the expression ‘ to ease nature ’ is 
put down as being absolute but equi- 
valent to the expression ' to ease one- 
self 'which again is put down as equi- 
valent to ^relieve the bowels.’ The 
word ‘ ease * is of French origin and the 
word nature ’ is of Latin origin ; and 
going by the etymological meaning of 
the word ‘ nature * it would include the 
bowels aswell as the bladder. In an 
ancient book called Potter’s Antiquities 
of Greece (1715) the expression occurs 
** Whosoever easeth nature in Appollo’a 
Temple shall be indicted.’* Having 
regard to the context in which it ap- 
pears, the expression would include 
evacuating the bladder as well as the 
bowels.’ It is, however, not necessary 
for us to go into the lexicographical 
meaning of the expression in older days. 
It is sufficient to observe that the 
expression in modern times means 
what has been given in Fowler’s Oxford 
Dictionary. We are, therefore, of opi- 
nion that the learned Sessions Judge 
in the view he has taken has placed an 
unduly narrow construction on the ex- 
pression and to that extent he is wrong 
in law. 

The question, however, arises whether 
on the evidence on record this is a fit 
and proper case for interference by this 
Court with an order of acquittal. We, 
have, therefore, made ourselves acquain- 
ted with the entire record and we are 
satisfied that in this case there is no 
^evidence on record of any annoyance or 
inconvenience caused to anybody, 
having regard to the hour of the occur- 
rence alleged. Therefore, on the facts, 
wo are of opinion that this is not a fit 
a^d proper .case for interference with an 
'o^er of acquittal. The result therefore 
jis that the present appeal stands ^ dis- 
{missed on the facts, it being held that 
the learned Judge’s constructions of the 
expression in 01.*7:' 8. 31, Act 5 of 1861 
lis wrong* 


The accused who are on bail will be 
discharged from their bail bonds forth- 
with. 

Guhx, J.-*! agree. 

v . b ./ r , k . Appeal diunissed. 

# 1930 Cr. Cases 7S1 
• (Maclra*) 

PANDALAI, J. 

Burham Sa'tift—Aocussd— Petitioner, 

V. 

Emperor 

Criminal Eevn. No. 670 of 1929 and 
Criminal Bevn. Pebh. No. 606 of 1929, 
Decided on 22nd January 19?0 from 
decision orf Sessions Judge, Madura, in 
Criminal Appeal No. 65 of 1928. 

^ Penal Code, Si. 161 and {116— Patient 
ordered to be diecharged but still In hos- 
pital— Bribe-offered to doctor in charge but 
not accepted — Doctor is not functus 
officii ** and offence falls under Ss. 161 
and 116. 

Whord the doctor in charge of a^Ooverament 
hospital has already decide^ to di8oharg3 a 
patient but that pitient is stilT in the hospital 
he cannot hi regarded to be functus oilicii 
as his duties and responsibilities to the pa- 
tient still remain and an ofi3r of a bribe to 
him to retain the patient for a longer period 
is an offoQce under S. 161 and the refusal of 
the bribe brings ^ bo cas) under illustration 
(a), S. 11 >: A. I. n. 1923 Ma i. 753, DuL 

[P 753 0 2] 

V* 7/. Ethiraj and S. S. Ahmed 
Meerau — for Petitioner. 

K, S. Vamdevan — for the Crown. 

Order. — The petitioner was convic- 
ted under Ss. 161 and 116, I. P. 0. of 
abetment of bribery by the Sub-Divi- 
sional Magistrate of Madura and sen- 
tenced to pay a fine of Bs. 300 and this 
conviction and sentence were confirmed 
on appeal by the learned Sessions Judge 
of Madura. The present petition is by 
the accused to have the conviction and 
sentence sat aside. 

The learned advocate for the peti- 
tioner argued in the first instance that 
of the witnesses who spoke to the peti- 
tioner's act only one had actually seen 
the oiler of the money and the others 
had only seen him in Col. Harley’s|bunga- 
low, that Col. Harley himself was un- 
able to identify the petitioner and that 
his .ddsori]ption of the petitioner as a 
revenue inspector was belated and that 
the whole case was due to the influence 
of the petitioner's enemies who were 
friends of Ool. Harley. This is an 
arrgument purely upon the evidence in 
the case and all these aspects of the 
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•evidence have been considered by both 
the Courts below. They have accepted 
the evidence and I am nob in a position 
to say that jtheir conclusion is incorrect, 
that the petitioner went to the house 
of Col. Harley, P. W. 1 and there 
offered him money to induce him to 
retain in hospital •as an inpatient a* 
brother of the petitioner who had been 
injured in a fracas with the object, no 
doubt, of,, making out that the injury 
caused was grievous hurt and not simple 
hurt. With these .conclusions, I agree. 

The learned advocate then raised the 
point that the facjis established do not 
amount to an offence under S*161 read 
with S. 116; and for this he relied upon 
the decision in In re, Venkatarama 
Naidu (1). In that case a Police In- 
spector had passed* orders rejecting the 
application of Venkatarama Naidu to 
be unlisted as a policc-man. After he 
had rejected this application, Venkata- 
rama Naidu offered Bs. 5 to the Inspec- 
tor of Police to take him. The Bench 
held the Inspector had become functus 
officii, in other words, his official duties 
had become spent so far as accepting 
Venkatarama Naidu as a police-man 
was concerned and that therefore ac 
cording to decisions of Indian Courts 
there could no longer be in that matter 
any bribery of a public servant or 
abetment of such bribery. In my opi- 
nion that decision *doe3 not apply to 
the facts of this case. If I held that 
the facts were very similar, I should, 
as at present inclined, have thought it 
my duty to refer the question to a 
Bench because in my opinion the point 
requires reconsideration. But the 
facts of the two cases arc entirely dis- 
Isimilar. In this case Col. Harley 
was not functus ®fficii as his duties and 
responsibilities to the patient still in 
the hospital were by no means over. 
It is true, that he had decided or pro- 
posed to discharge him the next day but 
the man was not discharged and if 
Col. Harley could have been illegally 
influenced it would still have bpen pos- 
sible for him by reason of that influence 
to detain the patient further in the 
hospftal than be was bound to do ac- 
cording to his official duties. That fact 
distinguishes this case from the facts 
of the decision relied upon. In my 
opinion the facts proved olearlv come* 

(1) A. I. B, 1929' Mad. 756. 


within S. 161 as they amount to an, 
offer of illegal gratification to a* public 
servant as a motive or reward for show-^ 
ing favour to a patient in the discharge' 
of that public servant's bfficial duties. 
As the offence was not completed by 
reason of the refusal of the offered 
bribe, the case comes strictly within 
lUus. (a), S. 116, 1. P. C. and is cove-j 
red by it. 

The petition must be dismissed. 

J. M./p.R.s' Petition dismissed. 

1930 Cr. Cases 755 

(Madras) 

Pan DALAI, J. , 

Pinnamraju Bajamraju — Complain- 
ant — Petitioner. 

v. 

Potturi Tirupatiraju and others- 
cused'— Respondents. 

Criminal Revn. No. 789 of 1929 and 
Crim. Revn. Petn. No. 710 of 1929, De- 
cided on 20bh January 1930. 

(a) Penal Code, S. 424 — Concealment by 
debtors or removal by others of property to 
avoid attachment with dishonest intention 
is offence.' 

Conoealmdab of proporfcy by debtors or taking 
away of property by others to avoid its attach- 
raant if done with a dishonest intention is an 
oSenee under S. 424. [P 756 0 1] 

(b) Civil P. C., O. 21, R. 43 — Attach- 
ment of cattle securely tied — Actual 
contact is not necessary— Mere declaration 
by Court officer of intention to attach is 
enough. 

Actual seizure of moveables to be attache 1 
does not always require physical contact but 
this depends upon the particular fact. 

Where the goods to bo seized were cattle 
securely tied by ropes so that they could not 
run away of their own accord. 

Held ; that it was sufUclent for the officer of 
the Court to go sufficiently near the oattle and 
declare to others his iutentioii to attach the 
cattle-: 27 Had. 346, Appr. [P 756 C 2] 

C. Hama Bao — for Petitioner. 

K. S. Vasudevan — for Respondents. 

Order . — Four persons were accused 

before the Stationary Sub-Magistrate 
of Amalapur for offences under Ss. 424 
and 379, I. F. C. The facts alleged 
against them were that in execution erf 
a decree obtained by P. W. 2 against 
one P. Subbaraju, since deceased, tthe 
decree-holder accompanied by an amin 
of the Munsiff's Court P. W. 1 went to 
attach oattle belonging to the estate o! 
the deceased, and that after the amin 
had attached one oow, a calf and a sbe- 
buffalo, the acopsed drove them a'^ay, 
The Stationary Sub-Ma^strate examih^^ 
witnesses ipoluding P. W.. I the Qont^’ 
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amin* P,* W. 2 the decree-holder and 
P* 4 ai^d 6 atteetore to the at- 

tachment list. The Stationary Sub- 
Magistrate discharged the accused under 
S, 263 (1) on tke ground that the pro- 
oeedings conducted by the amin F. W. 1 
did not in law amount to actual attach- 
ment, He says : 

“He (the ami a) did not know what he had 
to do when he attached the propjity and so 
in the cross examination he merely stated 
that ho did nothing beyond notifying the dis- 
traint and writing up the attachment list. The 
omission* was . noticed by the counsel for tho 
complainant and all the P. W’e. 2 bo* 4 that 
came afterwards on subsequent * dates were 
prepared with an answer on this point. In the 
circumstances, 1 consider that there was jio 
valid attachment at all and that any obstruc- 
tion to such an illegal attachment was not 
certainly punishable by liw.** 

The complainant applied to the Dis- 
trict Magistrate of East Godaveri to re- 
vise the above order of discharge but 
that application was dismissed, tlio Dis- 
trict Magistrate making the .following 
observation; 

“It is quite clear from the evidance of P. W. 
1, tho amin, that he simply went to the place 
where tho cattle ware tied and proceeded to 
write up tho distraint list and that the accused 
came up and removed the cattle from the place 
where they had been tied all tho time. The 
amin did not take actual possession of the 
, cattle at any time. The lower Court rightly in 
- my opiulon held that there had been no legal 
'distraint of tho cattle and that tho accused 
committed no olfence in removing the cattle.” 

this ground tho District Magis- 
trate dismissed tho revision petition. 
Tho complainant has applied to this 
Court to set aside the discharge and 
order a fresh enquiry. 

It is clear that the view of the lower 
Courts is wrong in two particulars. In 
che first place assuming that their view 
as to completed attachment was right, 
as to which I will speak presently, still 
jthero was the charge under S. 424 made 
(in the complaint about which the Courts 
have said nothing. The ofiPonce under 
jS. 424 is dishonestly removing any. pro- 
iperty and the dishonesty in such a case 
, consists of the intention to avoid attach- 
jment for a debt. Therefore concealment 
by dejjtbbrs themselves is an offence. 
iSimilaiAy taking away property by 
oftaars with' a <view that it may not be 
attached, if done with a dishonest inten- 
tion would fall under S. 424. Tho apt 
of the accused would amount to an of- 
fence under that^ection and this matter 
has been ignored. 


The more important point, however, xs^ 
that the view of the lower Courts as to^ 
what constitutes a valid attachment is 
erroneous. They seem to have been of 
tho opinion that in order to constitute 
a valid attachment of cattle, it is neces- 
sarry actually to seize them or do some- 
thing which would brii^g them intoj 
physical contacli with the person attach- 
ing. Actual seizure of moveable pro- 
perty to be attached does not always 
require physical contact. Whether it is 
so required in any particular case, must* 
be decided upon th *0 particular facts.] 
For instance, property in a locked room 
may be attached withWt even seeing 
tho goods, by putting a lock upon the 
outer door; see Multan Chand Kanyalal 
V. Bank of Ma^lras (l). In England it 
has been held tbit 

“for an act of tho SherifI or hifl bailiff to con- 
stitute a seizure of goods, it is not necessary 
that there should be any^ physical conttict 
with the goods seized, nor does such contact 
necessarily amount to seizure. An entry upon 
the premises on which tho goods are situate 
together with an intimation of an iutontion to 
seize the goods, will amount to a valid soizuro 
even where the premises are extensive and the 
property seized widely scattered. But some act 
must be done su&icient to intimate to the judg- 
ment-debtor or his servants that seizure has 
boen made : see Hilsbury'a Laws of Englaud, 
Vol. 14, p. 64.” 

In this case, the goods to be seized 
were cattle. It was nob necessary to 
attach them that they should have been 
seized by their horns or even by their 
ropes. From the evidence it appears 
that they were already tied and secured 
so that they themselves could not run 
away of their own accord. All that was 
necessary to constitute the attachment 
was that the oflicer of the Court should 
go sufficiently near to them to explain to 
others that he has come to attach the pro- 
perty and to intimate his intention to do 
so. This tho officer did do. What more* 
in the circumstances he could have done 
or should have done to get possession of 
these cattle which were already tiedup» 
it is difficult to see. The view of the 
lower Courts as to the ingredients of a 
valid attachment is'erroneous. The dis- 
charge must be set aside and further en- 
quiry -inth the charges ordered.^ The 
case will be sent back to the Stationary 
Sub-Magistarte, Amalapur for disposal 
according to law. 

Discharge set aside. 

► <l) [isbVj 




1930 Cr. Cases 757 

(Allahabad) 

Dots And Young, JJ, 

• Emperor 

V, 

Sikandar — Accused. 

Crimiaal Appeal No. 1059 of 1929^ 
Decided on hlarch 1930, against 

order of Sess. Judge, Aligarh, D/- 5th 
September 1929. 

(a) Evidiftice Act, S. 32 (c)--Dying itate- 
mant not in deceased's oturn words but being 
mere note of substance is not sufficient for 
conviction. 

It is ua^fd to osnviot a person merely on 
the dying Btatemaat* when suoh statement is 
not reeorded in the deceased's own words and 
» contains a note of the substance of whit de- 
ceased told the police. [P 757 C 2] 

(b) Penal Code, S. 302 — Evidence^ Mur- 
kier by arsenic poisoning — Examination of 
viscera is necessary. 

In view of the common dis3aa3s of this 
couptrv whose symptoms are almost indistin- 
guiahaole frdm that of arsenic poisoning 
it is very unsifa to convict a person without 
such evidence as can be obtained from a propir 
scientific enquiry. The proper enquiry con- 
sists in the careful examiaation of the viscera 
of the body and au analysis by a oompetout 
analyser showing from the amount of arsenic 
found in the viscera that at least a lethal doso 
must have been administered. Mere exami- 
nation of the vomit or night-soil is totally 
insufficient and it is extremely dangerous to 
rely upon some traces of arsenic found in 
either of these two thinga.[P 753 0 l.P 759 C 1] 

U, S. Bajpai — for the Crown. 

(?. S. Pathak — for Accused. 

Young, J. — Sikandar was charged 
under S. 302, I. P. 0., before fche Ses- 
sions Judge of Aligarh with having 
poisoned one Mt. Tufania by administer- 
ing arsenic to her. The learned Sessions 
Judge acquitted the accused, and the 
Government has appealed. 

The case for the prosecution was that 
the accused, who had had illicit rela- 
tions with the deceased woman, and also 
was in the habit of committing soiomy 
with her son, because the woman 
refused to leave the place in which she 
was then living and go and live with 
him, administered arsenic to her in gur 
on 22nd June 1929. and thereafter, with- 
in some twenty-four hours, she died as a 
result of arsenic poisoning. , 

The prosecution called three eye- 
witnesses who deposed that they had 
seen the accused giving the deceased 
gur» The witnesses also gave evidence 
that shortly afterwards the woman^ 
became very ill and vomited and purged.* 
There was also on the record the state- 
1980 Or. 0, 966/4 


ment of Mt. Tufania herself made to 
the poliooi which was admitted in evi- 
dence as a dying declaration. In that 
statement the woman said that the ac- 
cused had illicit intimacy^ with her and 
also with her son ; that she refused to 
go to Aligarh with him, and that after- 
wards he gave her gur to eat saying that 
it was a **parshad" from a Fir ; that 
shortly afiierwards she began to feel 
giddy and thirsty and drank water from 
a jar and that the water was bitter. 
She alsg said that, the gur tasted bitter, 
and that she charged Sikandar with 
administering poison to her mixed with 
tha gur. As regards the evidence of 
the three eyewitnesses, the - learned 
Sessions Judge discards it on the ground 
that he was not satisfied that they were 
speaking the truth. We have carefully 
examined their evidence, and we have 
no reason to disagree with the finding 
of the learned Sessions Judge on this 
point. There - remains, then, the evi- 
dence of the deceased woman herself as 
given in her dying statement. As re- 
gards the statement, the -learned Ses- 
sions Judge came to the conclusion, from 
the internal evidence in the statement 
itself, that the statement was not given 
in the woman's own words but that it 
was merely a note of the substance of 
what she told the police. The learned 
Sessions Judge came to the oonolusion 
that it would not be safe to convict the 
accused merely on the statement. We 
are in agreement with the learned Ses-j 
sidns Judge in the finding t^ which he/ 
came, and we see no reason to upset' 
that finding and to convict the accused. 

While we agree with the Sessions 
Judge we think wo ought to put it on 
record that there are several other more 
important reasons than have been given 
by the learned Sessions Judge, or even 
discussed by him, for acquitting Sikan- 
dar. There is, in our opinion, no evi- 
dence on the record worthy of the name 
to prove that Mt. Tufania died of 
arsenic poisoning. In a case of arsenio 
poisoning two things must be proved : 
firstly, that the person alleged^ to have 
been murdered did die of arsenic poisoil^ 
ing ; and, secondly, that the arsenio was 
administered by the accused person. The 
only evidence in this case of arsenio 
poisoning is the evidence of the OivU 
Surgeon who says in his original report 
that the cause of death was ^^probablj^ 
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some irritant poison/’ Later on the 
Civil Surgeon was more definite. He 
said: **Death was due to some irritant 
poison.” But he did not say that death 
was due to arsenic. Nor was he ques- 
tioned either by counsel for the defence 
or by the Judge as to whether the condi- 
tion of the stomach and the intestines 
which he found in the post-mortem 
examination was not consistent with 
gastro enteritis, cholera, or some similar 
complaint. Further, some of the vomit 
and the matter purged was collected 
from the ground and sent to the Chemi- 
cal Examiner for report ; also the 
jar which faUid contained* the water which 
she had drunk and in which, as was 
alleged by the prcsrcution, she had 
washed the gtir, was sent to the Chemi- 
cal Examiner. The Chemical Examiner 
reported, after using the Eeinsh test, 
that arsenic “was detected” in the vomit 
of Mt. Tufania and also in the night- 
soil, but arsenic was not detected in the 
mud jug. The report of the Chemical 
Examiner is wholly insufficient to prove 
that the cause of the woman’s death 
was arsenic poisoning. A very small 
and harmless quantity of arsenic can be 
"detected” by the Beinsh or Marsh test. 
It is of the utmost importance in a case 
jof arsenic poisoning that the prosecution 
should prove that a lethal dose of 
arsenic that is, two grains or upwards, 
had been administered. The authorities, 
Isuoh as Taylor, are agreed that there 
must bo unequivocal proof ; 

“that some rational quantity of arsenic was 
'found in the viscera, or good evidence of such 
a lapse of time after the administration of the 
last dose as to give a satisfactory explanation 
of its possible abrenco.'* - 

In this case there is no lapse of time. 
In other words, there ought to be a 
loareful examination of the viscera of 
the body and an analysis by a competent 
analyser showing from the amount of 
arsenic found in the viscera that at least 
a lethal dose must have been adminis- 
tered. Mere examination of vomit or 
night-soil is totally insufficient and it 
would, „be extremely, dangerous to rely 
jupon some traces of arsenic found in 
|ehher of thqse two things. Arsenic 
might have bqen put in the vomit or 
night-soil after death. Arsenic on the 
other band may be legitimately in the 
body through varjous causes. Arsenic 
in some forms il obtained from earth, 
and as in this case the vomit and nights 


soil was taken from the earth, it is not 
beyond the bounds of reasonable possi- 
bility that traces of arsenic might have* 
been detected in these two pubstanoea^ 
from that cause. It is usual where 
the matter to be examined has been 
contaminated with earth to send a 
sample of the earth Urom a neighbouring, 
spot to be analysed in order to show 
whether there is arsenic in the earth or 
not. In India arsenic is u^ed as a 
medicine in all manner of diseases, and. 
it is also used as an ^aphrodisiac. It is,, 
therefore, impossible to take the mere 
evidence that arsenic }vas detected as 
sufficient *to prove conclusively death 
from arsenic poisoning. It is of the 
utmost importance, before a Court could 
find any individual guilty of murder by 
the administration of arsenic, that a 
very much more complete chemical 
analysis should be made than in this 
case. There are several methods of 
analysing the viscera of a dead body 
and of making a quantitative analysis. 
Beference to any of the books on this 
subject can easily be made. That such 
analysis has been made in India in 
the past is clear from a reference to 
Dr. Chever’s Medical Jurisprudence, 
published in 1870, where he observes at 
p. 116 : "Dr. Macnamara discovered 
considerable quantities of arsenic in. 
both stomachs.” Given the necessary 
knowledge and the necessary instru- 
ments, modern science has no difficulty 
in coming to a conclusion as to the ap- 
proximate quantity administered. 

There is one other point to which wo 
would like to allude as regards this 
particular case. From the evidence on 
the record it is not impossible that the 
gur taken by the deceased did not con- 
tain arsenic. The woman said that tho 
gur tasted bitter. The authorities aro 
unanimous on the point that arsenio is 
tasteless, and at p, 507 of Taylor’s 
Medical Jurisprudence it is said : 

“Sir T, Stevenson has known an ounce of 
arsenio homioidally put into a pint of lioe 
pudding. The pudding was eaten without 
Buspiciou.^* 

It seems to be a common error to con- 
sider that arsenic tastes bitter at the- 
momont of eating, and, therefore, it ia 
suspicious, when the fact is otherwise^ 
to see in the statement of this woman 
that the gur was bitter when she ate it. 
The most that can be said is that later 
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it produces a burning sensation in the 
throat. In every murder case in Britain, 
where arsenic poisoning is alleged, the 
contest always is over the evidence as 
to the amount of arsenic found in the 
body. We are told that quantitative 
analyses have been for some years un- 
known in thi^ country in arsenic caseEK 
It is our opinion that without such 
evidence as can be obtained from a 
proper scientific enquiry it would in 
most cases be very unsafe to convict any 
person of murder by arsenic, especially 
in view of the common diseases in this 
country* whose symptoms are almost 
lindistinguishable* from that cf arsenic 
poisoning. 

The appeal is dismissed. If Sikandar 
is under arrest he will be set at liberty 
immediately if he is not wanted on any 
other charge. 

•V.B./b.K. Appeal dismissed. 

1930 Cr. Cases 759 

(Allahabad) 

Dalal, J. 

Suraj Prasad — Appellant. 

V. 

Emperor 

Criminal Appeal No. 1146 of 1929, 
Decided on Ist April 1930, against order 
of Addl. Sess. Judge, Benares, D/- 27tb 
November 1929. 

Criminal Trial — Court’s duty — Sessions 
Judge’s duty in trials. 

A Sessions Judge should start his interest 
in a case at tho very beginning of the trial 
and not when the time conies to write or die- 
tate the judgment. fE'iist of all the ingredi- 
ente of an olTenco ought to be clearly grasped 
and then attempts made continuously to dis- 
cover whether the evidence of the complainant 
and that of the prosecution witnesses did satis- 
iy those ingredients or not. When a ccusi- 
deration of the facts cf tho case and of their 
applicability to a particular section of the law 
are left to the end, a trial is bound to suffer 
and often a decision is arrived at in conflict 
with law, [P 7G0 C 2] 

Captain 0. 0. Carletou — for Appel- 
lant. 

Sankar Saran — for the Crown. 

Judgment. — I am afraid that the 
Sessions Judge has not a grip of the 
facts of the case and misunderstood 
them. There can be no doiribt that the 
patwari on 17tb September 1928, gave 
a wrong copy of certain entries in the 
village records to the complainant Bam 
Nandan. The wrongness of the entries 
consisted in the patwari (appellant) net 
noting in the copy that besides Mt. 


Jhagri there were other tenants of the 
plots in suit. It is, however, important 
to remember that the complainant 
Nandan bad already purchased what ho 
considered a fixed-rate tenancy from 
Mt. Jhagri prior to 17tn September, 
that is, five days prior, on 12th Septem- 
ber 1928. It cannot, therefore, be said 
that the wrong copy induced him ta 
spend money in making the purchase. 

On 24th September he sued not only 
Mt. Jhagri but the others whose namee 
appeared in the records for a declara- 
tion that the others were not tenants of 
the land. This suit was brought for a 
declaration under S. 123, Tenancy Act 
of 1926. His smt was dismissed on the 
ground that Mt. Jhagri was not a fixed- 
rate tenant and had no right of trans- 
fer, Tho incorrect copy was filed by 
the complainant in the suit which he 
filed on 24th September. * He, however, 
refused to summon the patwari and on 
19th November^made a statement to the 
revenue Ooui:t that the patwari be not 
summoned as he was an enemy. Subse- 
quently the patwari was isummoaed by 
the defendant Mangal of that suit and 
then it was discovered that Mangal was 
also a tenant bf the land. I have not 
the slightest doubt that the patwari 
knowingly made a false copy, but there 
are further points to be considered 
whether the false copy was made with 
the connivance of Bam Nandan himself 
and whether there could have been any 
intention on the part of the patwari to 
cause harm to Bam Nandan After 
reading the evidence I have come to the 
conclusion that the patwari is a black- 
guard. He has, fortunately, for him, 
escaped the clutches of the criminal 
law. It is certain that Bam Nandan to 
bolster up his claim of a declaration 
that Mangal was not a tenant induced 
the patwari to give a false copy, and the 
patwari, presumably for consideration, 
did so. Bam Nandan hoped that the 
original would not be sent for and 
actually went to the length of refusing 
to summon the patwari. I cannot pos- 
sibly believ'e that after obtaining the 
copy he could have feared that the pat- 
wari would depose against the copy/^ if 
in reality he had not known that the 
copy was falsely prepared. Mangal,. 
however, insisted on summoning the 
patwari, and the patwari had not the 
courage in Court to depose falsely about 
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the entries in his papers. The triok to 
be played on Mangal was by oollusiozi 
between Bam Nandan and the patwari 
to avoid the summoning of the original 
papers. Possijply Bam Nandan hoped 
that even if the patwari was summoned 
he would favour his cause and make a 
false deposition. When the patwari 
failed to oblige him to that extreme ex- 
tent Bam Nandan 61ed a complaint. As 
I often observed in these cases it is 
unfortunate that a private person can 
prosecute a patwari without any depart- 
mental inquiry being made on the sub- 
ject. These prosecutions have recently 
been so frequent that a, suggestion may 
be made th&t some kind of protection 
may be given to these revenue officials 
by making a departmental inquiry 
necessary before a criminal prosecution 
is launched. Anyone acquainted with 
revenue law like a qanungo or a tahsil- 
dar would have discovered at once that 
Bam Nandan and the patwari were col- 
luding at first and that Bam Nandan 
knew well that the copy which he ob- 
tained was a false copy. 

The Judge does nob seem to have 
road the charge framed against the 
patwari. The charge was that ha gave 
wrong copy with the intention of indu- 
ing Bam Nandan to file a suit, and there- 
by incur expense which would cause him 
harm in money. This is the only possi- 
ble harm which the patwari may have 
contemplated. The harm is far too re- 
mote. Even if the patwari was an 
enemy it would hardly be worth his 
while to damage Ram Nandan by indu- 
cing him to bring a suit in which he 
was sure nob to succeed, I cannot be- 
lieve that such harm would be contem- 
plated by one'enemy for another. The 
Judge, however, takes a totally different 
view. What he says is : 

If; is thus clear that the accasad gave an 
incorrect copy to the mukhtar ” 

(meaning the complainant) 

** with a view that he wculd thereby cause 
injury to the complainant, inasmuch as the 
mukhtar lost his osse for the declaration that 
Mangal and others were no tenants of the 
plots.*' 

The harm iptehded was, according to 
the^essiontf Judge, that the complai- 
nant may lose his suit. It is obvious 
that the complainant did not lose his 
suit because of the wrong copy, and the 
wrong copy, there^pfe, did not harm the 
complainant in that manner. 


It is not necessary to examine the 
false defence of the patwari that the 
wrong copy was extorted from him. It 
may, however, be pointed oijt to the 
Sessions Judge that he took no trouble 
to obtain from Bam Nandan's owu 
mouth what the harm was which he 
suffered by the wrong copy, A judicial 
officer who had understood the case 
from the commencement would have 
made an inquiry as to how wl\ 0 n Ram 
Ntndan gob a wrong copy in which the 
interest of Mangal w;.s not mentioned, 
he happened to sue Mangal seven days 
later for a declaration. ^ It is my belief 
that during trials Sessions Judges rely 
far too much on a badly instructed 
Government Pleader or on the evidence 
of the prosecution shaping itself as best 
it may. It is much to be desired that 
a Sessions Judge should start his inte- 
rest in a case at the very be^innin^ 
the trial and nob when the time comes! 
to write or dictate tlie judgment. First 
of all the ingredients of an offence^ 
ought to be clearly grasped and th 0 n| 
attempts made continuously to discover 
whether the evidence of the complai- 
nant and that of the prosecution wit- 
nesses did satisfy those ingredients orj 
not. When a consideration of the facts 
of the case and o? their applicability to 
a particular section of the law are left 
to the end, a trial is bound to suffer and 
often a decision is arrived at in confiict 
with law. 

I set aside the conviction and sen- 
tence of Suraj Prasid and order his bail 
bond to be cancelled. 

v.b./r.K, Conviction set a^ule. 

1930 Cr. Cases 760 

(Madras) 

Pan DALAI, J. 

( Pulavarthi) LaWnmanasivami — Pebl- 
tioner. 

v. 

Ahlui Khudavande Sahib Garu and 
Bespondents. 

Criminal Bevn. No. 887 of 1929 and 
Criminal Revn. Petn. No. 797 of 1929, 
Decided out 30th January 1930. 

Madras Local Boards Act, S. 221— Appli- 
cation under S. 221 for recovery of dues— 
Other remedies not exhausted as enjoined 
by Government Order^-^Government Orders 
being merely advisory, Magistrate cannot 
decline to consider application. 

The Goverament Orders eaioining oa the 
Lodal Boards to exhaust all othsr remedies of 
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realizing dues before having recourse to S. 221 
before a Magistrate are only advisory and 
merely administrative direction and a Magis- 
trate cannot decline to consider an application 
under this section where other remedies have 
not been exhausted, [P 761 G 1] 

Ch, Baghava Bao — for Petitioner. 

. K. Venhatarama Baju-^loi Respoij- 
dents. • 

Public Prosecutor — for the Crown. 

Order. — This petition arises from an 
applioatitin to the Stationary Sub-Mag- 
istrate of Bhimavaram by the Union 
Board of Akiveedif under S. 221, Local 
Boards j\ct, to realize from the respon- 
dents the amodnt of a penalty which 
the Union Board alleged the respondents 
had incurred by reason of unauthorised 
occupation or encroachment upon the 
property of the Union Board. The Sub- 
Magistrate, instead of proceeding under 
the section to hear the application and 
tlie Objections if any and to determine 
them, made an order on 27th March 
1929 that in pursuance of two Govern- 
ment Orders respectively 4657 L & M 
dated 23rd November 1928 and 770 L & 
M dated 13th February 1929, the Union 
Board could not proceed before the Mag- 
istrate, before it had exhausted all other 
processes for the recovery of the dues. 
The Board has ijetitioned this Court to 
revise the said order. 

I think the order of the Sub-Magis- 
trate was wrong. The Government 
Orders, mentioned above are at best 
jonly advisory and amount to a caution 
to the Local Boards that it is proper to 
lexhaust the other available means of 
realising dues before having recourse to 
S. 221 before a Magistrate, Govern- 
ment Orders as such have no force of 
law and were merely administrative 
jdirections. Once the matter was placed 
before the Magistrate, it was his duty 
to enquire into it according to law, i. e., 
S. 221. He has practically declined to 
!do so and therefore the order is set aside 
'and the papers will be remitted to him 
for disposal according to law. 

P.B.S./j.M. Order set aside. 

- I • 

1930 Cr. Cates 761 

(Madras) 

Beasley. C. J. and Pandalai. J. 

Public Appellant, 

y. 

Lakshmamma Aocusad . 

Criminal Appeal No 420 of 19&9, 
Decided on 27th November 1929. 

1930 Cr. C. 96 


Criminal P. C*, S, 417 — Appeal by 
Governmenf against acquittal— High Court 
should not interfere if trial Court’s judg- 
ment is neither perverse nor such as no 
reasonable man shall come to even if it 
comes to conclusion that pi^osecution case 
upon evidence was strong enough to justify 
conviction. 

An appeal on behalf of Government in the 
exorciflo of the powers conferred by S.^ 417 
should not bo entertained when the judg- 
ment appealed from is based upon foots and 
the conclusions of the 'Court are sUch as may 
reasonably be arrived at upon the facts 
found. Where, therefore, the High Court 
cannot ^ay that there were not some grounds 
which might justify the acquittal of the res- 
pondent and that the judgment of the 'learned 
Sessions Judge is perverse or one which no 
rdhsonablo man could have come to, on the 
facts, it should not interfere with that judg- 
ment even if it comes to- the conclusion that 
upon the evidence the prosecution case was 
sufficiently strong to justify a conviction : 16 
AIL 212 and 16 Cr. L. J, 529, AppL [P 762 C U 

K. S. Vasudeva7i — for Accused. 

Beasley, C, J,— On the 9th February 
last the deceased a young boy had 
climbed a fruit tree to get some ber- 
ries or some other fruits which had 
grown on that tree. Beneath the tree 
was a little girl, the daughter of the 
accused, the respondent here. The 
little boy threw the fruits down on to 
the ground from the tree above and 
the little girl picked up those fruits 
whereupon the little boy climbed down 
from the tree and beat the little girl 
with a cholam stick. She went off bo 
her borne and complained to her mother 
(the respondent) about the boating. The 
mother then came up and pursued the 
little boy. Up to this point both the 
prosecution case and the defence case 
agree. The little boy sustained very 
serious .injuries. He had three ribs 
broken on the one side and four on the 
other penetrating the pleural cavity 
and causing his death some two days 
later. The respondent was charged at 
the Sessions Court with murder under 
S. 302, 1. P. 0. The defence »put for- 
ward by the respondent was that * it 
was true that she pursued the little 
boy and that he was running away but 
in the course of his flight he tripped 
up and fell upon a stone or a boukdet 
well imbedded in the ground and that 
w^as how he came by bis injuries. 

The learned Sessions Judge after 
hearing the evidence agreed with the 
opinion of the four alsessors in finding 
that the respondent was not guilty of 
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the offence and she was accordingly 
aeqaitted. 

This is an appeal by Government 
against the acquittal. The case for the 
roseoution was that the respondent 
Stedt struck and kneed the little boy 
and was the cause of his broken ribs. 
(Here the judgment considered evi« 
dence and proceeded.) The conclusion 
we have come to in this case is that 
upon the evidence the prosecution case 
was sufficiently strong to justify a 
conviction for an offence and that it 
establishes the fact that the injuries 
were caused to the iittjle boy by this 
woman. * ' 

But we have got to consider !what 
test should be applied by the High 
Court on an appeal by Government 
against an acquittal. Is the test to be 
that in the opinion of the appellate 
Bench there should have been a con- 
viction sufficient to justify allowing 
the appeal or should it be something 
much more strong on the facts before 
the High Court is entitled to allow 
that appeal ? We *have not bad any 
cases cited to us but we have dis* 
covered two cases which lay down a test 
which we think is the correct one to be 
applied in such cases as this. The first 
of them is Queen Empress v. Robinson 
(l). In that case it was held that an 
lappeal on behalf of Government in the 
lexercise of the powers conferred by 
S. 417, Criminal P. G., should not be 
entertained when the judgment ap- 
pealed from is based upon facts and 
the conclusions of the Court are such 
as may 'reasonably be arrived at 
[upon' the facts found. The other case 
is a decision of a single Judge 
Kumaraswami Sastri, J., in Public 
Prosecutor v. Narayana Nayudu (2). 
iThere it was held that in appeals 
against acquittals the High Court ought 
not to interfere unless the trying Judge 
,was clearly wrong and the judgment is 
either perverse or based on obvious 
error of procedure. , That is saying the 
same thing which was said in the 
Allahabad-^Me in different words. We 
tbffik that those tests are the proper 
ones. At the trial in a Sessions '^Court 
or in any other Court in which evU 
dance is taken the trial Judge or Magis- 
trate, as the case'inay be, has the wit- 

(1) Ut941 16 All, 212«(1894U. w. N. 49. 

(2) tl9l5] 16 Or. ti. J. 529^29 I. C. 65T, 


nesses before him and he is really in a 
better position to decide whether those 
witnesses give correct evidence and in 
this case the Sessions Judge has dis« 
believed most of the prosecution wit- 
nesses. We cannot say that there were 
not some grounds v^hich might justify 
the acquittal of the respondent in this 
case. We are unable to say that the 
judgment of the learned Sessions Judge 
is perverse or one which no reasonable 
man could have come to on the facts. 
There was just a reasonable doubt and, 
that being so, we are unable to inter- 
fere with that judgment and this ap- 
peal by Government must be dismissed. 
p.B.s./s.K. Appeal dismissed. 

1930 Cr. Cases 762 

(Madras) 

Beasley, 0. J. akd Pandalai, J. 
Polaki Chidambaram — Accused. 

V. 

Emperor 

Criminal Bevn. No. 779 of 1929 (Case 
referred No. 44 of 1929), Decided on 
13th November 1929, on reference by 
Sess. Judge, Ganjam, D/- 11th Septem* 
ber 1929. 

Explosives Rules (1914), R. 35 — Per- 
son accused of having taken delivery of 
consignments described as fireworks in 
contravention of R. 35— Burden of proving 
that they were explosives such as are 
covered by Explosive Rules is on prosecu- 
tion — His having signed those consignments 
does not amount to admission that* they 
were such explosives. 

Where a person is aocusod of having taken 
delivery of coasigmnents described as “ fire- 
works in contravention of B. 35, the burden 
of proving that those were explosives such as 
are covered by the Explosives Rules is upon 
the prosecution and the mere fact that the 
accused took possession of and signed for a 
consignment which was described as fireworks 
does not amount to an admission by him that 
these were explosives such as are within the 
purview of those rules. [P 768 C 2] 

C. Sarnbasiva Bao— for the Accused. 

K, N. Oanpati — for the Crown. 
Order,-*This case comes to us on a 
reference by the learned Sessions Judge 
of Ganjam in which reference he recom- 
mends that the conviction of a man 
named Cbidamabaram for an act in con- 
travention of B. 36, Explosives Buies, 
1914 and the fine of Bs. 50 imposed 
upon him should be set aside. The 
facts of the case are that a certain firm 
had consigned some packages described 
as ** fireworks" weighing 52 maunds 
36 seers to one Indupuri Narasimham 
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and that; be having no license for ex- 
plosives did not take delivery of them 
but Chidambaram did so paying the 
money into a Bank. He got the railway 
receipt and received the goods on 8th 
August 1927. He was thereafter char- 
ped with an act in contravention of 
B. 35, namely, beipg in possession ol 
explpsives not in accordance with the 
conditions of the license granted under 
the rules for possessidn. He had a 
license efttitling him to have explosives 
weighing up to 200 lbs. The origin of 
the complaint seeifis to be that some 
rival trader in the place complained to 
the police that the consignment was to 
be taken possession of by the accused. 
Certain facts appear and one fact is 
that at the hearing of the complaint 
the actual consignment or parts of it 
were not produced in Court but certain 
material objects were and the witnesses 
state'd thatr the crackers taken delivery 
of by the accused were similar to those 
material objects. If that is true, then 
it is obvious that the conviction in this 
case was wrong because they are Qlearly 
toy fireworks and the rules do not apply 
to the manufacture, possession etc. of 
those fireworks. But it is said that 
those material objects are not samples 
of what the consignment contained; but 
all we can say with regard to that is 
that the police had ample opportunities 
of satisfying themselves when the con- 
signment was at the railway station 
as to its nature. Certain cases, we are 
informed, were opened and on examina- 
tion were seen to contain very small 
fireworks; and it was sought to collect 
the amount of gun-powder that these 
articles contained and after a most dili- 
gent attempt the quantity of gun-pow- 
der obtained was simply infinitesimal. 

The Joint Magistrate seems to have 
thought that the onus of showing that 
an offence under the Explosives Buies 
had not been committed lay upon the 
accused, namely, that it was for him to 
produce the fireworks in Court and 
satisfy the Court that they were only 
toy fireworks and seems to "have pro- 
ceeded on the assumption tb%t, as the 
consignment was labelled fireworks and 
as delivery on the railway receipt was 
taken of these articles as fireworks by 
the accused, it was tantamount to an 
admission that the articles in the con- 
signment were articles coming within 


the Explosives Buies. The learned 
Sessions Judge has taken the view that 
the prosecution had not proved the 
case that there had been any oontraven 
tion of B. 35 by the accused and further- 
more that the accused ^as in posses 
sion of explosives and of a greater! 
quantity than 200 lbs. With that view 
of the learned Sessions Judge we en- 
tirely agree. We think that the burden 
of proving that these were explosives] 
such as are covered by the Explosives 
Buies is clearly upon the prosecutioni 
and that the mere fact that the accu- 
sed took possession of and signed for a 
consignment which was described as 
firiBworks does Viot amount* to an ad- 
mission by him that these were explo- 
sives such as are within the purview! 
of these rules. Under these circum-^ 
stances we set aside the conviction and 
order the fine, if paid, to be refunded. 

P.B.S./s.R. Conviction set aside. 
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(Madras) 

Pandalai, J. 

Golusu Appalanarasiah — Petitioner. 

V. 

' Emperor 

Criminal Bevn. No. 669 of 1929 and 
Criminal Bevn, jPetn. No, 605 of 1929, 
Decided on 22nd January 1930. 

(a) Criminal P. C. Ss. 198 and 200— Magis- 
trate proceeding without complaint and with- 
out examining complainant in case of defama- 
tion — Objection to procedure by accused at 
earliest stage— Proceedings are vitiated. 

\Vhoro in a casd of defamation the Magis- 
trate proceeded without a complaint and with- 
out examining the complainant on oath issued 
process against the accused and the accused 
pointed out the irregularity to the Court at 
the first opportunity but the objection was 
disallowed. 

Held: that there was no acquiescence by 
the accused iu the procedure followed and that 
the proceedings were vitiated by the irregu- 
larity, [P 764 0 21 

(b) Criminal P.C., S. 500— Magistrate trying 
case transferred to another without retrans* 
fer to his own file— Proceedings are void. 

The proceedings of a Magistrate trying a 
case transferred by him to another Magistl^te 
but which has not been retransferred .to him 
are without jurisdiction and altogether void: 
30 Cal 449 and 32 Cal 783, Appr. [P 705 0 1] 
V. L. Ethiraj and A. S. Sivakamina~ 
than— tor Petitioner. * 

K. 8. Vasudevan—tor the Crown. 
Order.' —This is a petition to revise 
the oonviotion of the petitioner for 
defamation of the complainant recorded 
by the Sub'Divisional Magistrate 
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Vizagapatam in 0. C. 33 of 1928 and up- 
held by the learned Sessions Judge of 
Vizagapatam on 16fch November 1928. 

Objection is taken to the legality of 
the conviction^ on the ground that the 
proceedings before the Sub- Divisional 
Magistrate were vitiated by one of two 
alternative grounds: (a) that there was 
no complaint before the Magistrate on 
which he could take cognizance of the 
case and that the Magistrate, though 
informed of this defect at the very out- 
set and objection was taken to his pro- 
ceeding further with the case, brushed 
aside and took cognizance of the case 
i. e. issued process against the accused; 
(b) if the proceedings before the Sub- 
Divisional Magistrate be regarded as a 
continuation of those which were start- 
ed by a previous complaint instituted 
by the complainant, the said complaint 
had been transferred by the Sub-Divi- 
sional Magistrate himself to the Sheris- 
tadar First Glass Magistrate of Yizaga- 
patam and was pending before him and 
had not been withdrawn from that file 
bo the file of the Sub-Divisional Magis- 
trate. • 

To appreciate these objections it is 
necessary to state that the proceedings 
against this petitioner originally started 
upon a complaint filed before the Sub- 
Divisional Magistrate on 21st December 
1927, This complaint was transferred to 
the Court of the Huzur Sheristadar First 
Olass Magistrate of Vizagapatam and 
was filed there on 27th December 1927, 
As shown in the order in 0, 0. 1 of 1928 
of that Magistrate that complaint em- 
braced two distinct matters (l) theft or 
robbery on 14th December 1927 by the 
present petitioner and others of a brass 
vessel and a cloth and (2) defamation of 
the complainant by this petitioner on 
and after 18th December 1927, by the 
pasting of defamatory leaflets and 
handbills. At the trial of this com- 
plaint the present petitioner took 
objection to the trial of both matters 
gofng on together as they constituted 
distinct offences. On this, the com- 
plainant’s vakil in the words of the 
order in C. G. 1 of 1928 dropped that 
portion of the complaint which relates 
to the offence of defamation punishable 
under B. 600,1. P. 0. The trial proceed- 
ed on the charge of theft and ended in a 
discharge dated jiSth February' 1923. 
Thereupon on 17 th April 1928 1 Mr. 
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Narasimha Bao, pleader for the com- 
plainant, put in a petition to the Sub- 
Divisional Magistrate accusing the 
former vakil who had conducted the 
complainant's case in the Huzur Sheris- 
tadar Magistrate’s Court of having im- 
properly added a charge of robbery into 
the complaint and of baling dropped 
the charge of defamation, stating^hat 
the same complaint is still pending and 
that therefore' no new complaint is 
necessary and praying for process on 
the charge of defamation. The com- 
plainant did not sign this petition nor 
was she examined on oath. But the 
Sub-Divisional Magistralie on 18th April 
1928 passed this order " Take on file 
under S. 500, 1. P. C. " and posted the 
case to the 2nd May 1928. On that day 
the accused through his vakil put in a 
long petition pointing out the irregu- 
larity, that there was no complaint aud 
that there was no case and that the 
Court had no jurisdiction to proceed. 
The pleader Mr. Narayana Bao for the 
complainant answered these objections 
and as far as can be gathered, the peti- 
tioner's objections were overruled and 
the trial proceeded and ended in a 
conviction under S. 500 and a sentence 
of a fine of Bs. 100. 

From the above facts it is quite clearl 
that treated as a new case started be-! 
fore the Sub-Divisional Magistrate there| 
was in C. C. 33 of 1928 no complaint, 
nor was the complainant examined on! 
oath. This is certainly a grave irregu-' 
larity. Whether it inight have been| 
cured or not by acquiescence, there. wasj 
certainly no acquiescence. This was. 
immediately pointed out but was brush-1 
ed aside. I cau therefore see no groundj 
for saying that this objection was waiv- 
ed or acquiesced in. This would in it- 
self be a sufficiently grave irregularity! 
to vitiate the subsequent proceedings. 

The only way in which that objection 
could be met is by supposing that there 
was originally a complaint including 
the charge of defamation, namely, 
the one made on 21st December 1927. 
But this ^supposition only involves a 
still greatet error because in that case 
the Sub-Divisional Magistrate would 
have no jurisdiction to proceed with 
that complaint because it was transfer- 
red to the Huzur Sheristadar First Olass 
Magistrate and had not been recalled. 
Several decisions have been cited to me 
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] to show that once a case is transferred 
by a Sub-Divisional' Magistrate or Dis- 
trict Magistrate to another, a Subordi- 
nate Magisjirate, he cannot proceed with 
that case without withdrawing or trans- 
ferring it back again. It is only neces- 
sary to refer to Badha Bullar Boy v. 
Benode Behari ChaHerjee (1) and AjaJH 
Lai V. Emperor (2), That proposition 
appears to me not to require any autho- 
rity for ib^s support and it has not been 
'stated by the Public Prosecutor that 
there was any order by the Sub-Divi- 
sional Magistrate withdrawing the com- 
plaint frem the Sberistadar Magistrate to 
himself. It was suggested by the learn- 
ed Public Prosecutor that that also was 
a curable defect and must be held to 
have been cured in this case because 
that objection was not taken in that 
form in the Courts below. In the first 
plsbce^I am not at all sure, because no 
authority fias been cited for that pro- 
position, that it is a curable defect. If 
i Magistrate having no jurisdiction to 
try a case does so, his proceedings are 
void (See S. 6f30, Cl. p) and a Magistrate 
trying a case which has not be«n taken 
cognizance of by him or has not been 
sent to hinS in the proper way or with- 
drawn by him in the proper way has 
‘certainly no jurisdiction to try it. 

Then assuming it was curable there is 
nothing in the case to show that it was 
cured or was acquiesced in. On the 
contrary at the earliest possible moment 
the Sub-Divisional Magistrate was iu- 
formed of the defecii that there was no 
complaint in the case. That was quite 
sufficient to put the Court and the op- 
posite party upon notice of the objec- 
tion which went to the root of the case. 
It could only have been met by the 
answer that there was a previous com- 
plaint in the case which itself would 
have been met by the still more fatal 
objection that that complaint was pend- 
ing in another Court. It seems to me 
that the prosecution in this case is on 
the horns of a dilemma as has been 
etated above and the learned Public Fro- 
•secutor has not satisfied me how he can 
escape from the one or the dther horn 
of this dilemma. The proceedings in 
the lower Courts must therefore be set 
aside as without jurisdiction. The 
complaint was star ted by a private party 

Ti)” fieoarso Cai. iio. 

(3) [1905] 32 Cal. 783=s9 C. W. N. 010. 
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and it is not therefore right that I 
should not allow her after all this time, 
further opportunity to prove her case, 
if she desires it, to the satisfaction of 
the Magistrate. The records. will be sent 
back to the Huzur Sheristadar First 
Glass Magistrate before whom the first 
complaint is pending for disposal accord- 
ing to law. The fine, if paid, must be 
refunded. 

P.R.S./j.M. Proceedings set aside** 


1930 Cr. Cases 765 
(Oudh) 

Kaza, J. 

Mohammad Baza — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 32 of 1930, 
Decided on 16bh April 1930, against 
order of Sess. Judge, Lucknow, D/- 13bh 
January 1930. 

(a) Penal Code, S. 482 — ^Trade-mftrk u»ed 
at distinctive mark for over ten yeart--Firm 
using it acquires property in it so as to con- 
stitute deliberate and dishonest imitation 
offence under S. 482 — Registration of mark 
is immaterial. 

Where a tirade-mark iti question is a distinc- 
tive mark which the firm has been using for 
over ten years, the firm using it acquires pro- 
perty in that mark as indicating that all goods 
which boar it have been manufactured by the 
firm and any fiigrant imitation of the same 
with deliberate and dishonest intention will 
bring the act within the purview of S, 492. 
Begistration of the mark is not necessary to 
complete the title to trade-mark in India : 
A. I. 1928 Lalu 186, Ref, [P 766 C 1, 2] 

(b) Trade-mark — Infringement of trade 
mark — Although criminal Court hat discre- 
tion to stay its own hands and direct aggrie- 
ved party to establish his right in civil 
Court, aggrieved party cannot be compelled 
to seek his remedy in civil Court — Penal 
Code. S. 482. 

Although the criminal Court has a discretion 
in view of the peculiar circumstances of a 
particular case, e. g., if there exists a bona fide 
dispute as to the right to use a trado'mark, or 
where there has been undue delay in commenc- 
ing criminal proceedings, to stay its own 
hands and direct the complainant to establish 
his rights in a civil Court, it is nowhere laid 
down by the legislature that an aggrieved per- 
son should seek his remedy in a civil Court and 
not in a criminal Court. [P 766 Q»2] 

H. C. Butt aad S. if. Ahmad — for 
Applicant. 

Iqbal Ahmad, Malik Chand Jain,.and 
Mohammad Sussain Uimani and H. K. 
Ghosh — for the Crown. 
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JudgmeBt.— This is an application 
in criminal revision. The applicant 
Mohammad Baza alias Shamshad has 
been convicted of an oflfence under 
S. 482, 1, P. Cis and sentenced to a tine 
of Es. 100 (or in default, two months 
rigorous imprisonment). His appeal was 
dismissed by the learned Sessions Judge 
-of Lucknow on 13th January 1930, 

It has been found that the applicant 
used the trade-mark of the hrm of 
Anwar Khan Mahboob who manufacture 
biris in Jubbulpore, with deliberate and 
dishonest intention and with the object 
of passing his biris off as if they had 
been manufactured by * that firm. The 
learned Sessions Judge has made the 
following observations in his judgment : 

*'The learned Magistrate who tried the case 
found that both the label and the green strip 
used by the appellant are deliberate imitations 
of those used by the firm of Anwar Khan 
Mahboob and before dealing with the points 
raised in the arguments addressed to me it will 
be convenient to record at once that I entirely 
agree with the viow taken by the learned 
Magistrate. In my opinion both the label and 
green strip are flagrant imitations of those 
used by Anwar Khan Mahboob, and in my 
opinion they are imitations used with deli* 

borate and dishonest intention 

The imitation is deliberate and the purpose of 
using the label and strip was to make it appear 
that the biris sold by the appellant were made 
by the Jubbulpur firm ...... it is a qiies* 

tion of fact whether the imitation has been 
such as to cause it to be believed that the goods 
on which it is used were the goods of some one 

else We are concerned rather 

with what, as I have held, is a deliberate at* 
tempt to reproduce copies of Anwar Khan 
Mab boob's label and strip so close as to be 
calculated to deceive anyone except a very 
close observer. In fact there is in my opinion 
no question here of any bona fide dispute 
which should be settled in a civil Court." 

1 have read the detailed and careful 
judgment of the learned Sessions Judge. 
So far as 1 see ho has considered all the 
relevant questions very carefully. The 
applicant's learned counsel has con- 
tended before me that the lower Court 
has not decided that the trade-mark in 
question is the exclusive property of 
the opposite party. I think this con- 
tention is not well founded. The lower 
Court has found in effect that the trade- 
mark in question is the exclusive pro- 
perty of the firpa of Anwar Khan Mah- 
(boob of Jabbulpur. The trade-mark in 
[question is a distinctive mark which the 
jfirm has been using ever since 1919. 
lAnwar Khan Matboob have acquired 
iproperty in that mark as indicating that 


all goods which bear it have been manu- 
factured by their firm at Jubbulpur.j 
In my opinion the lower Courts were[ 
perfectly right in holding^ that the, 
charge under S. 482 is made but againstj 
the applicant. I should like to refer to^ 
the case of Banarsi Das v. Emperor, 
3l. I. B. 1928 Lah, 186. , In that ease 
a manufacturer of cotton thread balls 
having aeqairejd by user (since 1917) the 
right to the mark “D. 1." for ^ the pur- 
pose of denoting his goods, prosecuted 
the accused who h.ad lately begun to 
manufacture cotton thread balls and to 
attach the mark “D. 1/* and to imitate 
the mark*and the “gef up" of the com- 
plainant's label so closely that his goods 
were calculated to deceive purchasers 
into the belief that the accused's goods 
were those of the complainant. It was 
held that in India registration is not 
necessai'y in order to complete title# toj 
a trade-mark, and there i8*no warrant 
for the broad proposition that a letter 
or a combination of letters cannot con-1 
stitute a trade-mark. It was further| 
held that a person aggrieved by the in-| 
fringement of his trade-mark has two| 
remedies open to him (1) he can insti-i 
tute criminal proceedings \inder the! 
Penal Code, or (2) he can bring an action 
for an injunction and damages and; 
although the criminal Court has a dis- 
cretion in view of the peculiar circum- 
stances of particular cases, e. g., if^there| 
exists a bona fide dispute as to the* right; 
to use a trade-mark, or where there has! 
been undue delay in commencing cri- 
minal proceedings, to stay its own hands 
and direct the complainant to establish 
his rights in a civil Court, it is nowhere, 
laid down by the legislature that an 
aggrieved person should seek his remedy 
in a civil Court and not in a criminal 
Court. I take the same view. The ap- 
plication must therefore be rejected. 

Hence I dismiss the application. 

v.b./r.k. Application dismissed. 
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HtiATiB Jama Khan 

1930 Cr. Cases 767 

(Patna) 

Ada MI AND SCROOPB, JJ. 

Ehatir Jama Khan and another-- 
Pebitiioners. 

V. 

Opposifca Party. • 

Griminal Bevn. Nos. 14 and 15 of 
1930, Decided on 12th Bebruary 1930. 
against decision of Sess. Judge, Monghyr, 
D/. 6th November 1929. 

(a) Evidence Act, S. 114, lllut. (b)— Con- 
fettion implicating co-accufed requires 
corroboration. 

Confesaioa implicating a oo-accuaad requires 
corroboration if a co- accused is to be convicted 
• on it : 38 CaU 559 ; 16 Bom. 66 ; 39 Bom. 156, 
Ref. [P ^67 C 2] 

(b) Evidence Act, S. 114— Possession of 
stolen property shortly after theft— Pre- 
sumption is that possessor is thief. 

Hhe fact that a parson is found in possession 
of the*fitolen* property shortly after the theft 
raises the presumption that he took part in the 
theft. [P 768 0 1] 

(c) Penal Code, St. 457 and 380 — Sepa- 
rate consecutive sentences cannot be passed. 

Separate conaooutiva sentences under Ss. 457 
and 380 cannot be passed : 2 W. R. Or, 63 ; 8 
W. R. Cr. 31 ; 0 W, R, Cr, 49 ; 6 W, R, Cr. 92 
and 5 W. B. Cr. 49, Ref. [P 768 C 1] 

ilf, E. Mukharji — for Appellant. 

Oovt. Advocate — for the Crown. 

Scroope, J. — Those two Rules have 
been obtained by the petitioner in res- 
pect ol conviction and sentences in two 
separate trials passed by the Sub-Divi- 
sional Magistrate of Begusarai. There 
wore two burglaries, one on the night of 
13th June in the house of a local zamin- 
dar of Begusarai, Jagarnath Singh, and 
the other on the night of 4th July 1929, 
in the shop of one Harbans Lai, a jewel- 
ler of Begusarai and as a result of a 
confession made by Suraj Sekhar Singh 
the properties stolen in both the bur- 
glaries were recovered, and the present 
petitioner with Suraj Sekhar Singh and 
others with whom we are not concerned 
was placed on his trial in two separate 
cases in respect of each burglary. In 
respect of the former he was convicted 
under Ss. 414, 457 and 380, 1. P. 0.. by 
the Bub-Divisional Magistrate of Begu- 
sarai and received respectively under 
each section (a) three months' rigorous 
imprisonment and a fine of Bs. 200 (b) 
eight months’ rigorous imprisonment, 
and (c)- three months' rigorous imprison- 
ment and a fine of Bs. 200, that is. in 
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all 14 months’ rigorous imprisonment 
and a fine of Bs. 400. The conviction 
and sentence under S. 414 were set 
aside by the Sessions Jud^e"bf Monghyr, 
but he maintained the conviction and 
sentence under Ss. 457 and 380, 1. P. 0. 
In respect of the second burglary, that 
of 4th July, the petitioner also received 
three sentences under Ss. 457, 380 and 
414, 1. P. 0., (a) rigorous imprisonment 
for a period of 18 months, (b) rigorous 
imprisonment for six months and a fine 
of Bs.* 600 and (o) rigorous impri- 
sonment for six months and a fine 
of Bs. 1,000 totalling in all 24 months' 
rigorous imprisonment and*a fine of 
Bs. 1,500. The Sessions Judge of 
Monghyr set aside the conviction and 
sentence under S. 414 but maintained 
the convictions under Ss* 457 and 380 
as well as the sentence of imprison- 
ment, but he also set aside the order of 
fine passed under S. 380, 1. P. 0. 

The conviction in both cases raises the 
question of the admisaibility against the 
petitioner of the confession made by his 
co- accused Suraj Sekhar Singh which is 
in evidence in both the cases, and the 
learned Sessions Judge very properly 
took the view that confession impli- 
cating a co-accused required corrobo- 
ration if a co-accused is to be con- 
victed on it; this has been hold in a 
series of decisions and I will only refeii 
to the cases of Emperor v. Nom Oopal 

(1), Queen Empress v. Khandia (2) 
and Gangapa Eardepa v. Emperor (3). 
The learned Assistant Government 
Advocate cites the case of SJieo Narain 
Singh v. Emperor (4) in support of his 
contention that an accused can be con- 
victed on a confession made by his co- 
acoused. Assuming the correctness of 
the learned Assistant Government Advo- 
cate’s contention I see nothing in the 
present confession to lift it out of the 
ordinary ruck of confessions that are 
covered by the series of cases referred 
to above. The confessing prisoner ha's 
several previous convictions, so, ob- 
viously his character is not such as to 
lend any exceptional value to his con- 
fession, • 

(1) [1911] 38 Cal. 563=10 I.O, 582=16 O.W.N- 

593. 

(2) [1891] 15 Bom. 66. 

(3) [1914] 38 Bom. 156=2k LC. 673=15 Bom. 

L. R. 975. 

(4) A. I. B. 1929 Batr. 212=8 Pat. 26* 
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Taking first Beference No. 14 of 1930 
thore is corroborative evidence as the 
petitioner was found wearing a chaddar 
which has been identified as part of the 
property stolen in the burglary. It is 
contended that the evidence establishing 
identification of the chaddar is inade- 
quate but both Jagarnath Singh and 
Brahmdeo Singh who were the viotims 
of the burglary identified it, as also did 
their dhobi Jaddu; Apparently both 
Jagarnath Singh and Brahmdeo Singh 
are men of position and they ,show®d 
discrimination in their identification as 
pointed by the learned Sessions Judge. 
The rebutting evidence as to the identi- 
fication called by Khatir Jama Khan 
petitioner has, in my opinion, rightly 
been disbelieved by both the Courts be- 
low, and the fact that a person is found 
jin possession of the stolen property 
'.shortly after the theft raises the pre- 
isumption that he took part in the theft. 
lApart altogether from the confession 
which is to the effect that the petitioner 
took part in the burglary the conviction 
of the petitioner must be held correct 
on the facts but separate consecutive 
sentences under Ss. 457 and 380 cannot 
be passed : see Queen v. Sreemunt 
^Adup (6), Queen v. Sahrae (6), Jogeen v. 
Nolo (7), In re Mussahur Daoudh (8), 
Queen Y. Chytum Bowra (9) and Makhru 
Dusadh v. Emperor (10). I accordingly 
set aside the conviction and sentence 
under 8. 380, the conviction under 
B. 457 is maintained and the sentence 
of eight months' rigorous imprisonment 
passed thereunder is confirmed. 

As regards, reference No. 15 of 1930 
the confession has been, in my opinion, 
adequately corroborated. The petitioner 
is a resident of Basti District in the 
United Provinces ; he has not satis- 
factorily explained his presence in Begu- 
sarai. Sukhan Dhanuk, a chowkidar 
(P. W* 8), met the petitioner in com- 
paoy with Suraj Sekhar Singh the 
eonfeseing acoused and two others with 
whom we are not concerned now at 
Singhouli, 3 or 4 miles from Begusarai 
on the morning after the burglary; they 
ttdld >im^ that they were Musalmans 
from Muzaffarpur. On the same morn- 

(«e WTR.0r. 63. 

f6) 8 W. B. Or. 8h 

m 6 W. E. Or, 49. 

(S) 6 W. % Or. 

(9) 5 W.lt. Or. 49. 

<10} kA, B. 1920 Fat. 867 sp 5 Pat. 464 


ing they were seen drinking at the local 
toddy shop ; they were arrested the 
morning by the police and the Sub-Ins- 
pector (P. W. No. 8} states that all were 
more or less under the influence of 
liquor; later on same day the stolen pro- 
perty was produced certainly by Suraj 
if not by Khatir also. The explanation 
given by Khatir Jama Khan to police 
for his presence in Begusarai was that 
he had come to Singhouli on an invita- 
tion given bySi^-aj Sekhar Singh. At 
the trial the peti; i juer denied that ha 
knew Suraj Sekhar at all ; in fact he 
denied tjiat he was -with him when 
he was arrested and said that he 
had cone to Begusarai with another * 
man Basul to search for a relative 
who had not been heard of for over 
a year. 

In my opinion his associatidb 
with the prisoner Suraj Sekhar Singh 
immediately after the theft and his 
being found drinking with him, the 
fact that being a man of Basti in the 
United Provinces he has not been able 
to account satisfactorily for his presence 
at Begusarai, taken along with the con- 
fession leave no doubt in my mind that 
he was rightly convicted. It was con- 
tended that the confession must be false 
as according to the confession petitioner 
must have arrived at Begusarai at 
9 p.m., on 4th July whereas according to 
Harbans Lai the victim of the theft on 
preceding evening petitioner bad come 
to his shop and bargained for gold bangle. 
There may be some confusion here, but 
the discrepancy is not sufficient to justify 
rejecting entirely the evidence from the 
confession, seeing that it is corroborated 
by the discovery of a large quantity of 
stolen property. In my opinion, there- 
fore, the accused has been rightly con- 
victed for his participating in this bur- 
glary but for the reasons given above 
the conviction under S. 380 must be set 
aside ; the sentence of imprisonment 
under S. 457, 1. P. C .4 will stand. 
Adami, J. — I agree. 

v.b./k.k. Order acoordingly^ 
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Sir H. S. Gourds *'Age of Consent Bill' 

{The prospect and a retrospect) 


By gBlNlVASA Eao, 

The herculean efforts of Bai Sahib 
Barda are now over^but not yet of Sir 
H, 8, Gour. In introducing their res- 
pective 4)ills ii^ the Central Indian 
Legislature they have been ^animated 
by the same desire. Both of them de- 
sired to penalize thereby premature co- 
habitation and early consummation. 
But while the former proposed to achieve 
this purpose by prescribing a sbatutory 
age lijnit fo^r the marriage of boys and 
girls, the latter endeavoured to bring 
about the same result, by raising the age 
of consent, both within and without the 
marital state. If diehard orthodoxy be 
conceived as a citadel of effete supersti- 
tions and meaningless doctrines, un- 
Buited to the changing requirements of 
our social organism, Sarda's bill — now 
transformed into a statute— may bo des- 
cribed as a direct attack on the citadel, 
v^hile the bill of Dr. Gour may well be 
described as a iiank attack on the very 
same citadel. 

It is now within everyone's know- 
ledge how after a vigorous fight the 
efforts of Sarda hav *0 been crowned with 
well-merited success, and with the as- 
sent of the Governor-General of India his 
bill has found its way to a place on the 
Statute Book, as Act 19 of 1929. But the 
purpose and provisions of Dr. Gour's 
bill have not been sufficiently canvassed 
outside the Assembly. Hence an at- 
tempt is made to present in these 
columns the interdependence of the two 
bills, and finally bow the bill now be- 
fore the Assembly is a necessary com- 
plement to the bill already passed by it. 

In 1937 Dr. H. S« Gout introduced 
bis bill in the Legislative Assembly to 
amend B. 376, I. P. 0., by raising the 
age of consent to 14 in marital cases, 
and to 16 in extra-marital oases. The 
Home Member expressed sympathy with 
the measure but wpuld do nothing un- 
1930 J4b/4 


M.A., B.L., Guntur, 

less there is a strong backing in the 
country for the amendment proposed by 
the mbver. Hence the bill was not 
pressed for immediate consideration, 
but a dilatory mption to circulate it for 
opinion was carried by the House. This 
led to the appointment of what is known 
as the Age of Consent Committee pre- 
sided over by Sir Moropant Joshi and 
consisting of nine members; . 

The terms of reference were: 

(1) to examine the state of the law- 
relating to the age of consent, as con- 
tained in Ss. 375 and 376, 1. P. C., speci- 
ally with regard to its suitability tO' 
conditions in India ; 

(2) to inquire into the effect of the 
amendment made by the Penal Code 
(Amendment) Act (29 of 1925), and to 
report whether any further amendment 

. of the law is necessary ; and if so what 
changes arc necessary as regards offences 
(a) without and (b) within the marital 
state. 

For clearer understanding of the 
scope of the proposed amendment, the 
latter as it stands may be briefiy noticed. 
The law relating to age of consent is 
embodied in Ss. 375 and 376, 1, P. C., 
and are reproduced below : 

**8ection 375,-^Rape— A man is said to com- 
mit rape who except in the case hereinafter ex- 
cepted has sexual intercourse with* a woman 
under oiroumstanoes falling under any of the 
five following descriptions. 

Against her will. 

Secondly, -^Withont her consent. 

With her consent, when her con- 
sent has been obtained by putting her in fear cl 
death or of hurt. . ^ 

Fourthly.-’yfith. her consent, when the man 
knows that he is not her husband and that her ^ 
consent is given because she believes that bs is 
another man to whom she is or believes herself 
to be lawfully married. . 

Fifthiy,~~-Vfi%h or Without her eonseni when 
she is under 14 years of age. 

jErXcep^ion.-^Sexual intercourse by a jOui. 
with his own wife, the wife not being un4er 18. 
years of age, is not rape. 
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Section, S76*-*Whoever oommita rape shall ba 
puaiahad with transportation tat life, or impri- 
iionment of either desorlption for a term which 
may extend to ten yeata and shall also be 
liable to dne (niileBs the woman raped is hia 
own wife, and is not under 12 years of age in 
which ease he shall be punished with impri- 
sonment of either deseriptlon for a term which 
may extend to twn years or with fine or with 
■both)/* 

Dr* Goar proposes to alter H into 
16 in 01. (5), 8. 375« and altogether omit 
the portion in brackets in S. 376 begin- 
ning from **unless the womani” and add 
a new section, viz. S. 376.A“entitled Illi- 
cit Married Intercourse’*, and running ; 

**Section S76- A— Whoever has sexual inter- 
course with his own wife, the wife net being 
under 18 years of age and being under 14 years 
of age, shall he punished with imprisonment of 
either description for a term which may ex- 
tend to two years, or with fine or with both.*^ 

The Age of Consent Committee 
sent out their questionaire to about 
8,003 persons with a view to find out 
the feeling in the country regarding the 
necessity and advisability of amending 
Ss. 375 and 376 on the lines proposed by 
Dr. Gour, The committee toured through- 
out the length and breadth of our coun- 
try, received statements, examined wit- 
nesses, and at last presented their re- 
port. 

The Committee recommended inter 
alia : 

(1) that the age of consent within the 
marital relation be raised to 15 ; 

(2) that sexual intercourse by a man 
with his wife below 15 be made an 
offence, desighated **marital misbehavi- 
our’* and included in Ch. 20, 1. P. C. ; 

(3) that Ss. 375 and 376. I, P. C., be 
confined to rape outside the marital re- 
lation; 

(4) that the age of consent for the pro- 
tection of a girl against rape by a per- 
son who is not her husband be raised to 
18 years, 

(5) that in order to deal most effective- 
ly with the evil of early marriage and 
early consummation a law be enacted 
fixing the minimum age of girls at 14; 

(6) that the offence of marital mis- 
behaviour do remain bailable and non- 
co^nizable, as in the case of rape by 
' a husband as at present; 

(7) that it b^ punishable with (a) im- 
prisonment.* ol either description for 
16 Vears an#^ fine; when ihe wife is 
under ISand imprisonmont of either 
description which may extend to ohe 
year or fine or both when the wife j is 
between 12 and 15J 


(8) that women police be employed 

when available, to Aid in the investige* 
tion of sexual offences, in taking state- 
ments from girls or yeomen witnesses 
in cases of rape as well as maritM, l^is* 
behaviour; " 

(9) that the law be amended so that 
a suit by a husband for the custody of a 
wife or for restitution of conjugal 
rights shall not lie whan the girl is 
below 15; 

(10) that effective steps be taken to 
spread general education amopgst men 
and women. 

As per recommendation No. 5, 
Sarda’s original bill has been amended 
fixing the minimum age of marfiage for 
girls at 14* But it is submitted that is 
not sufficient. That might cope with 
one phase of our social evil, but leaves 
untouched the extra-marital relation. 
Nor does it even adequately cope with 
the evils within the marital state. 

It is one thing for the Legisla- 
ture to prescribe a minimum age for 
marriage of girls ; another to prevent 
premature cohabitation and ‘^illicit 
married intercourse." To combat the 
evil has been the desire of both Bai 
Sahib Sarda and Sir. H. S. Gour. And 
undoubtedly Sarda has taken us along 
way to the solution, but not sufficiently 
far. And in this sense it may be said 
'that where the former ends, the latter 
begins. 

To borrow a word from the law 
Courts, the Age of Consent Bill is stHl 
''pending'* final approval of the Assem- 
bly ; and if it should be passed by the 
Central Legislature, not only would our 
countrymen be free from some of our 
age-long social evils, but positive ground 
would have been paved for a new and 
better social order. 

In passing, however, a few objections 
may be noticed, regarding the neces- 
sity and the advisability of pressing 
Dr. Gour’s bill. In the first place it has 
bean urged, that no law should encroach 
upon matters of purely domestic and 
social nature, and that the evil in 
question ought to be remedied by the 
zeal of thd reformer, and the eventual 
spread of education. It has next been 
urged that such an encroachment would 
amount to a violation of the pledges 
recited in the Queen’s Proclamation, and 
is bound to create disaffection amongsh 
a •considerable section of out society ; 
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And finally it baa been suggested that 
in view of the anrept'esentative oharao# 
ter of the present Assembly, it is unv 
safe to embark on legislation affecting 
age-long usages and practices of our 
countrymerw 

At first sight these objections may 
seem formidable, but closer scrutiny 
would incline dispassionate minds to 
a contrary cenclusit)n« To the gene- 
ral proposition broadly laid down and 
universally applied, that under no 
circumstances should State interference 
be invoked, the writer respectfully de- 
murs. There is neither principle nor 
precedent for such an extreme position. 
Most of the civilised countries, notably 
Turkey and Egypt, have resorted to le- 
*^islative checks for putting down soma 
cf their shocking social evils. Nearer 
home, similar laws have been promul- 
gated and are in full swing, in several 
Native States. The Central Indian Le- 
gifllkture has itself trenched on custom 
and religious and social usages, in more 
iihan one instance. This is not the 
first time that the question of State in- 
terference is mooted* The laws of Sati 
and widow re-marriage, the removal of 
ban on inheritance by converts, and the 
taw permitting “civil” marriages, are a 
few of the many instances in which the 
aid of State interference has been in- 
voked. Apart from precedent, our cri- 
tics are also “estopped*' from question- 
ing the competence of legislative in- 
terferapoe. 

Passing now to the second objection, 
we see no substance in the count. The 

proclamation merely says : 

in framing and administering laws 
'duB tegcLtd he paid to ancient rites, usages and 
customs of India." 

The words in italics neither exclude in- 
terference in a just and necessary case, 
nor guarantee absolute non-interference. 
Dealing with a similar question in 1891, 
when Sir Andrew Sooble sought to 
Taise the age of consent from 10 to 12, 
Lord Lansdowne, the then Viceroy of 
India, observed : 

**. . • • , the plages must be read with a two- 
fold reservation the first of these is that 

when demanfie are preferred in the • name of 
«eligioii leading to praotioes inconsistent with 


individual safety and the public peace, and 
oondemned by every system of law and moral- 
ity in the world, it is relimon and not moral- 
ity which must give way. Far from absolutely 
preolnding the Government of India from dea- 
ling with mattera alecting religion, it expres- 
sly contemplates the possibility of such legisla- 
tion, though with adequate safeguards against 
irresponsible initiation.^' 

Nor is there any force in the ob- 
jection regarding the unrepresentative 
character of the Central Legislature. It 
may be remembered that most of the 
critics of Dr. H. S. Oour*s Bill them- 
selves admit the right of the Assembly 
to formulate a demand for Dominion 
Status Or for an all-round amnesty for 
political detenues, or a more substan- 
tial reform. If .the legislaf^ure could 
be Representative enough to formulate 
such measures one fails to see how its 
character is lost the moment a social 
question comes to be discussed on its 
floor. 

But the need for supporting the 
present Bill is not merely negative — the 
absence of any reasonable objection to 
its enactment. The grounds in support 
thereof are more positive and irresistible. 
They have been set out with remarka- 
ble care and clearness in Oh. 8 of the 
Beport of the Age of Consent Committee, 
and classified under five heads: (1) Phy- 
siological: (2) Eugenic; (3) Social; (4) 
Educational; and (5) Ecanomic. To 
traverse all that ground here would be 
clearly outside the scope of the present 
article. Suffice it to note that au ir- 
resistible case has been made out for 
acceptance of the bill, by the labours of 
the Age of Consent Committee. The 
ball of beneficial social legislation set 
rolling on the floor of the Assembly by 
Bai Sahib Sarda should not be allowed 
to suffer from inertia, but gain momen- 
tum and roll on still further, till at least 
Dr. H. S, Gour's bill be passed into law; 
when it may legitimately be hoped that 
the combined operation of the new law 
of marriage and an enhanced age of 
consent may result not merely in 
eradicating some of our persistent 
social evils, but in actually paving the 
way for a healthier and sounder social 
organism. 
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SEVERE CROSS EXAMINATION' 


Cro 8 S> 9 »kmination is admittedly the 
most difficult of all the varied work 
to which a lawyer is called to turn his 
hand{ ^how difficult, only those who 
have tried it, can appreciate. To dwell 
for a moment* on an aspect of the 
matter somewhat professional, there 
. are, generally speaking, two schools of 
cr08B>examination. One is known by 
the description which is always sure to 
appear in the headlines to a newspaper 
report of a sensational trial ; “Severe 
cross-examination." By this method the 
witness is taken over the whole (acts of 
the case and minutely catechised as to 
his acquaintance with them. Given a 
very skilful counsel and a flagranUy 
dishonest witness, this style may serve 
its purpose, but, as a general rule, wit- 
nesses tell some truth, are not fools and 
are not inclined to be like clay in the 
hands of the examiner. Not infrequent- 
ly, then the “severe cross-examination” 
gives an able witness the opportunity of 
emphasizing his evidence-in-chief, and 
driving home points actually unnoticed 
in his first examination. But it may be 
dangerous to ask too little as well as 
too much. To minutely probe into 
statements may seem to be, and not 
seldom is, • wasting the time of the 
Court but not .always. What is called 
a severe cross-examination, when ap- 
plied to truthful witness, only makes 
the truth stand out more clearly, and 
unle^ counsel is able to arrive in his 
own mind at a satisfactory opinion, it 
is far better to ask nothing than to 
'flounder on with the chance of getting 
out something by a crowd of questions. 
A truthful witness usually adheres to 
the dry statement of facts, and avoids 
diverting attention by introducing ir- 
relevant matter. 

It is not always safe to press a ques- 
tion upon a witness who anifests a 
disinclination to answer. Whether it 
is or is not safe must depend upon the 
pecnliar circumstances of the case. If 
it Js apparent from the conduct of the 
witness, or from the general scope 
of his testimony, that his reluctance 
proceeds from a desire to give the 
examiner no fomfosl, then press, the 
question dMision and energy. 

But it should never be assumed without. 


good reason that this is the cause of hi» 
reluctance. If the relnctaace proceeds' 
from a fear that he will expose himself' 
to censure or disgrace, do not press hinr 
if, while his answer may bring disgrace, 
it will also bring sympathy. If it 
brings sympathy, it will produce evil 
not easily remedied. The excitement 
0*1 forensic contest ifiust at times give' 
rise to a certain degree of heat, and the 
warm blood ofiyouth is apt to betray 
itself in altercation. But neone whe 
has seen three decades of the law can 
fail to observe enormous improvement 
in the demeanour of counsel towards 
each other. Moreoverf there is a re- 
markable absence of anything like 
malice or uncbaritableness out of Court. 
Indeed, the profession, which • is by no- 
means the bed of roses which the publics 
fondly imagine, has this to its advan- 
tage, that the friendships formed among 
its members are very numerous* ah^ 
very real. Side by side with the change 
in manners of counsel, one to another, 
there has also been an advance irr 
courtesy towards the suitors and wit- 
nesses. There must he occasions one 
which it is necessary to press witnesses 
into admissions against themselves, and 
even to recall their past history, but? 
this is now done with the desire to in- 
flict as little pain as possible. No ono 
wishes to arrogate to the Bar any spe- 
cial credit for these reforms. They are* 
only part of the general tendency in the- 
minds of the people at large towards 
pity for, rather than, condemnation of, 
wrong doers. Indeed it is now a some- 
what risky business to cross-examine a 
witness as to his past career with a view 
to his discredit, for the foreman of th» 
jury will stand up and say “ My Lord, 
has this anything to do with the case?" 
And then tito counsel begins to think 
■ that the verdict is slipping away from, 
his side. Neither the jury .nor th» 
public has the least idea how often tb» 
brief of counsel contains a mass of. 
information about the suitqrs and the 
witnesses with the intention that this- 
shall be .used in cross-examination to- 
their . disc^cedit, and how often the in- 
formation is not used ' in spite of the* 
pressure put upon counsel by the qlient- 
'^Advocacy serieu 
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Mirza and Broomfield, JJ, 

In re, Mohaniraj Krishna Korhalhar. 

Criminal Eevn. Appln. No. 413 of 1929, 
Decided on 28th February 1930. 

Criminal P.C^ S. 196 (b)-Plaintiff chal- * 
longing evidence lhat might be produced in 
defence at being false and fabricated — 
Evidence not produced— In ttrder to file 
complaint against other party under Ss. 192 
and 193, Penal Code, no complaint by Court 
necessary . 

Where a party who ha*8 brought a civil suit 
has not himself fabricated the evidence in 
relation to that suit hut is challenging certain 
evidence the opposite party might produce 
.against him, to his prejudice as being false and 
fabricated and is not produced and the party 
succeeds in the suit, party is entitled to file a 
complaint against the other party under Ss. 
192 and 193, Penal Code, andit is not necessary 
that the Court should file complaint under 
S. 195 (b), Criminal P. C. : A. I. B. 1923 
Bom! 106 and 39 Mad. 617, iJist. [P 771 C 2] 

Chimanlal Setalvad and J. G. Bele— 
for Applicant. 

« y. D. Limaye — for Opponent. 

P. B. Shingne — for the Crown. 

Broomfield, J. — The facts leading to 
this application for revision are as 
follows : On 24th July 1924 the present 
applicant, Mohaniraj Krishna, purchased 
a house at Kopargaon from Baghunath 
Balvant Thombare. The sale deed con- 
tained certain recitals which are alleged 
to be •untrue and prejudicial to the 
rights of Damodar Shivram Thombare, 
the present opponentf who is the owner 
of a neighbouring house. On 23rd Octo- 
ber 1924 Damodar filed a civil suit 
against Mohaniraj for a declaration that 
the said recitals were false and fraudu- 
lent and for certain injunctions. On 
19th April 1926 the Subordinate Judge 
made a decree declaring plaintiff Damo- 
dar 'a exclusive right to a plot of land 
between the houses of the parties and 
negativing defendant Mohaniraj’s right 
to do any act interfering with Damo- 
dar’s enjoyment of the same. This 
decree involved a finding that the 
recitals in the sale deed were indorrect. 
Damodar then moved the Subordinate 
Judge to take prceedings against Moha- 
niraj for forgery, fabricating false 
evidence and perjury, under S. 476, 
Oriminal P. C. The Subordinate Judge 
rejected the application on 5th April 
1927 holding that Ss. 476 and 195 (l) 
(b) of the Oode did not apply and that 
1930 Or, 0, 97 A 98 


Damodar could prosecute Mohaniraj 
without the intervention of the civil 
Court. On appeal the District Judge 
confirmed the order, t^ut left it 
open to Damodar to apply again to the 
Subordinate Judge in respect of the 
allegation of perjury. A revision appli- 
cation made by Damodar to this Court 
was summarily rejected on 11th January 
1928. Damodar then moved the Sub- 
ordinate Judge again to take action 
under S. 476 in respect of the perjury 
allegation, but the Subordinate Judge 
rejected this application on 9th April 
1929 and the District Judge,in appeal 
confirmed that order on 1st August 1929. 

In the meantime, on*l0th June 1929 
Damodar himself presented a criminal 
complaint against Mohaniraj and others 
in the Courttof the Sub-Divisional Magis- 
trate, N. D. Nagar, for offences under Ss. 
193 and 465 I. P. C. The offence under 
S. 193 is alleged to be not perjury but 
fabrication of false evidence the details 
given in the complaint being that the 
accused got false recitals in the afore- 
said sale-deed made 

**witli the object of securing benefit to *thein- 
selves and with the object of causing wrongful 
loss to the complainant and with a view that 
this fabricated evidence might be of use to 
them in future/* 

The accused made an application to 
the Magistrate objecting that the trial 
could not proceed on the private com- 
plaint of Damodar by reason of S. 196(1) 
(b), Criminal P. C. which provides that 
no Court shall take cognizance of an 
offence under S. 193, 1. P. C., when the 
offence is alleged to have been com- 
mitted "in or in relation to any pro- 
ceeding in any Court,” except on the 
complaint of that Court or of a Court 
superior thereto. The Magistrate, on 
2nd October 1929, overruled this objec- 
tion and rejected the application. It 
appears from his order that he considered 
that he was bound by the High Court's 
order of 11th January 1928 and also* 
Lhat he held on the merits that S. 196 (l) 
(b), Criminal P. C., does not apply. It is 
this order of the Magistrate which 
Mohaniraj now asks us to revise. • 

It is sufficiently obvious, but should 
nevertheless be stated that we are not 
in any way concerned now with the 
motive of the complainant Damodar An 
• launching this prosecution so long after 
the event, and that of course we cannot 
consider the merits of the case. 
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aie mattors'antireiy outside the scope 
of this revision application. The only 
point we have to decide is whether the 
Magistrate i^ right in his view that 
S, 195 (l) (b), Criminal P. 0.. does not 
apply in the circumstances of this case ; 
in other words, was the offence alleged to 
have been ‘committed by the accused, 
viz., the fabrication of false recitals in 
the sale deed of 21th July 1921 com- 
mitted ^‘in relation to"' the civil suit 
filed by Damodar in. October 1921 ? 

Counsel for the applicant Mehaniraj 
has relied on the following cases : In re, 
Vasudeo pamchandra (l). Emperor v. 
Bhawani Das (2), I^anhaiya Lai* v. 
Bhagwan Das (3), andi?6 Parameswaran 
Nambudri (1), In In re, Vasudeo Bam- 
Chandra (1) it was held that the words 
*‘in relation to*’ in S. 195 (l) (b) are very 
general and are wide enough to cover 
a proceeding in contemplation before a 
Court though it may not have begun at 
the date when the offence was com- 
mitted. But it was there found that 
the offence in question which was sub- 
ornation of perjury related to proceed- 
ings which were clearly in contempla- 
tion at the time the offence was com- 
mitted; and the decision will not govern 
the present case unless it is clear that 
Damodar’s suit, or at any rate some 
proceeding in Court, was contemplated 
by lihe accused at the time of the execu- 
tion of the sale deed and the recitals 
were inserted in the saledoed with re- 
ference thereto. In Emperor v. Bhaivani 
Das (2) it was held that when once 
a document has been produced or given 
in evidence before a Court the sanction 
of that Court is necessary, notwith- 
standing that the offence alleged was 
committed before the document came 
into Court. Both that case, and Kan- 
haiya Lai v, Bhagwan (3), which fol- 
lowed it wore cases under S. 195 (1) (c) 
in which the language to be construed 
js different. They are distinguishable 
on that ground and also on the ground 
that in the present case the document 
was not in fact produced in the civil 
proceeding, Mohaniraj refused to pro- 
duce the sMe deed in Damodar’s suit, 
and it w as the plaintiff who pat in a 
aiX lE. 923 Bow. 105. 

(2) tlOlS] 38 All. 1G9=:35 h 0. 161=14 A. L. 

J.74. 

0) A, T. E. im AH. 30=18 All. 60. 

(4) 89 Mad, 677=81 I. 0. 161=18 M. 

li. T. 829. 


copy of it. That is a oiroumstauce 
which seems to me to have an important 
bearing on the question whether the 
alleged offence can be said tq have been 
committed in relation to any proceeding 
in Court. 

• lu Be, Paramesiuaran Nambudri (4) 
the facts were the^e : A** complaint of 

false endorsement on a promissory note 
to prove a payment of Rs. 1,600 was 
made to a Second Class' Magistrate who 
had no jurisdiction to try the case. It 
was transferred for trial to a First Class 
Magistrate and before the date of trans- 
fer the complainant in^the criminal case 
had filed a suit on the promissory note. 
The Court held that the sanction of the 
civil Court was necessary under S. 195 
(l)(b). Thera are some passages in the 
judgment in this oa?e which may perhaps 
be said to support the very wide con- 
struction which the applicant wishes us 
to put upon this provision of the law. 
llhus Ayling, J., says in Be Parames- 
waran Nambudri (4). p. 678. 

it were ehowa that the accused could hrwe 
had no other object than the appoaranco of the 
ondorsameati in ovideuce in aHiase a suit should 
bo brought on vhe promissory note, then I do 
not think the uncertiinty atthetirnoof writ- 
ing the endorsement as to whether any suit 
would over actually be brought affects the com- 
plotouess of the offence.** 

Again, at p. 679; 

**Tbe object oV this clause of the rootion 
seems to be to save the time of ocitnin«j Courts 
being wasted and accused persons being need- 
lessly harassed by erecting a safeguard against 
rash, baseless or vexat^iuus prosecutions for the 
offences'specided. It aims at doing so by pro- 
viding that where, prior to the institution of 
the criminal prosecution, a properly constitu- 
ted judicial tribunal had plaoad itself in a posi- 
tion to determine whether the facts constituting 
the offence really exist, the cri ninal Oourt 
should deolino cognizance unless that tribunal 
has, in effect, cortiffod that in its opiniou the 
complaint is one worthy of investigation. I 
see no reason why this safeguard should be 
limited to cases where the offence is committed 
pendente lite and should not extend to oases of 
fabrication of false evidence in advance." 

But it importaut to note that the 
Court appears to have beeu satistied in 
that caiBQ that the accuse! could have 
had no other object than the appearance 
of the fabricatod ^document in evidence 
in Court, and that the evidence was 
fabricated in advance, that is to say, iu 
contemplation of the suit which was 
filed on the promissory note. I am not 
at all sure, therefore, that this decision 
really carries us any further than the 
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decision of our own High Court in In 
re Vasudeo Bamchandra (1). 

In the Madras case it appears that the 
suit on the promissory note was practi- 
cally inevitable and that being so there 
is no difficulty in holding that the 
fabrication of the endorsement on the ^ 
note was mada^^'in relation to" the suit. 
But the position is by no means the 
same in the case with which we have 
to deal Wo do not know how Damodar 
came to know about this saledoed, but 
there is no reason at •all to suppose that 
Mohaniraj contemplated that a suit 
would beTbroughU against him^ except 
perhaps in the distant future, and as 
•the learned Government Pleader on the 
opponent’s behalf has pointed out, it 
would not be to his interest that there 
should be litigation about the matter 
until after the lapse of a considerable 
time. -The suit being, as it appears, 
unexpectedly filed, Mohaniraj refrained 
from putting the document in evidence. 
It would, in my opinion, be a straining 
of the language of S. 195 (1) (b) to hold 
that in those circumstances the offence 
is alleged to have been committed *'in 
relation to" the suit. As 1 have already 
mentioned the complaint does not allege 
an intention to use the evidence in a 
judicial proceeding. 

For these reasons I am of opinion 
that the view taken by the Magistrate 
in thispase is in accordance with law, 
and that the rule and interim stay 
should be discharged* 

Mirza, J . — I agree. 

The question we have to determine 
on this application is whether the 
offence of fabricating false evidence 
with which the applicant is charged in 
the complaint can be said to have been 
committed by the •applicant in relation 
to a proceeding in Court, viz., Civil 
Suit No. 689 of 1921, brought by the 
opponent against the applicant in the 
Court of the Second Class Subordinate 
Judge of Kopergaon, so as to require a 
complaint in writing by that Court or 
a Court superior to it, under the provi- 
sions of S. 195 (1) (b), Criminal P, G. 
Sir Ohimanlal Setalvad has put the ap- 
plicant’s contention before us on the 
broad ground that the intention of the 
legislature should be taken to be that 
no one is to be harassed with a criminal 
prosecution in respect of matters which 
have come beiora a civil Court except 


on a complaint in writing of the civil 
Court itself or a Court superior to it 
where those ^matters relate to offences 
which are set out in S. 195^ No doubt 
the offence with which tte applicantj 
is charged in the complaint formed parti 
of the subject-matter of the civil suit 
and the opinion of the civil Court whe-, 
thor the offence if committed, is of suffi*| 
cient gravity to call for a written com- 
plaint by it would be a proper safe- 
guard against the time of the criminal 
Court being occupied in a futile, un- 
necessary or trivial prosecution. Bub 
can it he said that the alleged offence] 
was»oomraibted in* relation to *bhi3 suit? 

It would bo straining the language of 
the section too far in my opinion to' 
apply it to a case such ashore where! 
the party who has brought, the civil] 
suit has not himself fabricated the avi-’i 
dence in relation to that suit bub isl 
challenging certain evidence the oppo*l 
site party might adduce against him to' 
his prejudice as being false and fabri-| 
cated. The authorities to which our 
attention has been called do not seem' 
to have gone so far except perhaps in 
Be, Parameswarah Nambudri (4), the 
facts of which case can be distinguished 
from the case before us. In that case a 
false er4lor3oment had been fabricated 
on a promissory note with a view to 
resisting a claim which the holder of 
the note was expected to bring on the 
note. The maker of the false endorse- 
ment had made it with a view that it 
might be used on his behalf in resisting 
the suit that was to be brought against 
him on the note. In the case before us 
it cannot be reasonably urged that the 
applicant in fabricating the false evi- 
dence had in view that the fabricated 
evidence would be used by him in a 
proceeding that was in the coutompla- 
tion of any party at the time. Lapse of 
considerable time would be necessary 
before the fabricated evidence could 
serve the purpose for which it was de-"* 
signod and it would not be unreasonable 
to suppose that if considerable delay did 
take place before the false and fabrica- 
ted evidence was discovered there WQul<f 
be little likelihood of the party who 
might be prejudiced proceeding to chal- 
lenge that evidence. As a matter of 
fact the applicant prol:((bbly realizing 
thp futility of the fabricated evidence 
which was so recent did not produce i% 
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in support of his defence. The opponent 
adduced a certified copy of the sale deed 
in evidence in order to challenge some 
of its recitals as being false and fabri- 
cated, It dbes not appear how the 
opponent came to know of the sale deed 
and the recitals it contained. It can- 
not be said in my opinion that when 
the false recitals were fabricated in the 
sale deed a proceeding of the nature 
subsequently taken by the opponent or 
any proceeding was in the contempla- 
tion of the applicant so as to bring this 
case within the ruling of our Court in 
Inre^ Vasudeo (1), which 

gives a wide and very general interpre- 
tation to the words ''in relation to'* 
appearing in S. 195 (l) (b), but which 
none the less requires that a proceeding 
should be in contemplation. 

The view taken by the Sub- Divisional 
Magistrate appears to me to be correct. 
I agree that the rule and interim stay 
should be discharged. 

V.B./b.K. Buie discharged, 

1930 Cr. Cases 772 

(Bombay) 

Mirza and Broomfield, JJ. 

Bechardaa Narotamdas and others-- 
Applicants. 

V. 

Emperor - Opposite Party. 

Criminal Bevn. Appln. No. 458 of 
1929, with Eevn. Applns. Nos. 459 to 
461 and 508 of 1929, Decided on 30th 
March 1930, from orders of Sess. Judge, 
Broach. 

(a) Bombay City Municipalitief Act, St* 
123 (7) and IIS (4) — Failure to remove 
building in respect of which person was 
convicted under S. 123 (7) or S. 118 (4) is 
not ‘‘continuing contravention." 

The failure to remove a building in respeot of 
which a person has been convioted under S. 123 
(7) or S« 118 (u) is not a continuing oontra- 
yention within the meaning of those seotions, 
as the words ‘'continuing contravention" refer 
to some further construction subsequent to the 
^ first conviction and not merely failure to pull 
down or remove a building in respeot of which 
a conviction has been had: Marshall v. Smith, 
(1873) 8 0, P. 41© and Welsh <Ss Son v. West 
Ham Corporation (1900) 1 Q. B. 324 and AJ,R, 
,1928 Cal. -834, Foil, [P 779 C 1] 

(h) Bam^ky City Municipal it iee Act, 
S. 20U*rLimitation for proaecution for con- 
Unuing offence begins* when offence U first 
committed. 

Limitation for a, prosecution for a opdtinuing 
oftonoe runs from the time when the ofience 
was first committed, or where the ofienoe oon** 
^\sts In the failure to remove a building after 


conviction, from the date of the conviction: 87 
Cal, 545 and A. J.B, 1927 Bom, 401, Rel, on. 

[P 779 C 2] 

(e) Bombay City Municipalitios Act, 
S. 123 — Direct method providcjl by the Act 
— Indirect end capricious method cannot be 
deemed to have been contemplated by 
legislature. 

, When the Act provides a direct, straight- 
forward and perfectly efieotive* method of secur- 
ing the removal of a building which has been 
erected in contravention of the law, there is no 
reason why the legislature should be supposed 
to have provided an alternative method which 
is indirect and liable ti become both capricious 
and oppressive. , [P 778 0 2J 

(d) Words and Phrases —Expressions “con- 
tinuing offence*’ and “continuing^contraven- 
tion * meipi sa-me thing, f 

The expressions '‘continuing ofienoe" and 
“continuing contraveution" must mean the. 
same thing since in each case the offence con- 
sists of contravention of certain rules. 

[P 778 0 2] 

B. J. Thakor — for Applicants. 

G, N, Thakor and H, D. Thakor— lor 
the Crown. . * ' 

Mirza, J. — These are five revisional 
applications against the orders of the 
Sessions Judge of Broach who has con- 
firmed the convictions of the applicants 
by the First Glass Sub-Divisional Magis- 
trate, Broaoh, for certain offences under 
the Bombay City Municipalities Act, 
1925, but has varied the sentences ori- 
ginally imposed. The applications have 
been heard together. 

In Bevision Application No. 460 of 
1929, the facts found were that the ap- 
plicant had in 1927 constructed a house 
without previously obtaining the per- 
mission of the Broach Municipality in 
that behalf. The Broach Municipality 
prosecuted the applicant for the offence 
and the applicant was convicted and 
fined Bs. 100 on 10th October 1927, On 
30th April 1929, the municipality filed 
the present complaint alleging that the 
house constructed by the applicant and 
allowed to remain undemolished by her 
was a continuing contravention of the 
provisions of S. 123 (7), Bombay City 
Mnnicipalities Act. The First Class 
Sub-Divisional Magistrate who tried the 
case convicted the applicant of an offence 
under *8* 123 (7) and sentenced her to 
pay a fine at the rate of eight annas per 
day from 21st October 1927 to 30th 
April 1929. The appeal Court confirmed 
the conviction but reduced the fine to 
four annas per day for a period of six 
months only. 

The two main gronnda taken, up in 
revision are (1) that the* lower Court 



1930 Bbchardas v. Bmpebor (Mirza. J.) 773 


have erred in their interpretation of 
S. 123 (7), and (2) that the lower Courts 
have erred in holding that the cause of 
action for the complaint had arisen from 
day to day. S. 123 (7), Bombay City 
Municipalities Act, 1925, inter alia, pro- 
vides as follows; 

''Whoever begiAs any tonstruotion • . ia 
any , . rospeot contrary to the provisions of 
this Act or of any bye-law in force thereunder, 
shall be punished . . and In the case of a 

continuing contravention of any of the afore- 
said provisions, he shall be liable to an addi- 
tional fine which may e^^tend to ten rupees for 
each day during which such contravention 
continues after conviction for the first each 
contravention; and tlfe Chief Ofdoer Qiay 

(a) direct that the construction, . . be 
-stopped, and 

(bf upon a conviction being obtained under 
Bub-01. 7 by written notice, require such con- 
struction, » . to be altered or demolished in 
accordance with the provisions of such notice.** 

It is contended on behalf of the oppo- 
nents, that the words used in the latter 
part of sub-S. (7), S. 123 “in the case of 
a continuing contravention of any of 
the aforesaid provisions** would include 
a building which has been completed in 
contravention of the provisions of the 
Act and has since been allowed to re- 
main undemolished. The provisions re- 
girdiug the continuing contravention of 
the provisions of the Act which appear 
in sub-S, (7), S. 123, were not contained 
in the corresponding S. 96 (5), Bombay 
District Municipal Act, 1901. It is con- 
tended* on behalf of the opponent that 
the object of the amendment was to 
give the municipatity an additional 
remedy against a party who h is com- 
pleted a building in contravention of 
the provisions of the Bombay City 
Municipalities Act, and has not after- 
wards demolished it. The Sessions 
Judge observes: 

"Ssotiou 96 (5), Bombay District Municipal 
Act, had not provided for punishment of a con- 
tinuing oontraventicn of th3 provisions of ther 
section. The present Act makes good the 
deficiency • . 

"In amending the Act the object of the legis- 
lature seems to provide the municipalities with 
more than one mole of having oSenders 
punished. The municipality could ask^for a fine 
for a continuing contravention and *also the 
Chief Oiheer could ask for the demolition of the 
building by giving a written notice. If this be 
the intention of the legislature it is reascnable 
to suppose that the legislature did not merely 
intend that the offence of a continuing con- 
travention should be restricted to a building 
before it reaches a stage of completion, but also 
intended that the building, when completed,* 
should come within its scope. There is no rea- 
son why in the case of uncompleted buildings 


the municipality could have the power to get 
the offender punished for a oontinuing offence 
and also to have the building demolished by 
giving notice and in the case of completed 
buildings it should have the power of having 
the bnildings demolished only.'** 

The language of S. 123 (7) would not, 
in my opinion, justify the construction 
placed on it by the Sessions Judge. 
There are no express words used which 
would indicate that a building when 
completed in contravention of the Act 
and allowed to remain is to be regarded 
as a continuing contravention of the 
provisions of the Act. Had it been the 
intention of the legislature to provide 
a remedy by way of imposing ft fine in 
addition to the right the muniorpality' 
has of requiring a structure so completed 
to be altered or demolished, one would 
expect to find clear words to that effect 
in this section. It does hob seem to 
follow that because the words “conti- 
nuing contravention'* used in this sec- 
tion are new therefore the legislature 
intended that the words should apply 
to a completed structure. 

Halsbury in the article oh Public 
Health and Local Administration, Vol. 
23 (Liws of England), para 828, p. 425, 
states: 

"Where an anthoriby miy linger the statu- 
tory provision pull down or romove any worii 
begun or executed in contravention of any bye- 
law, or where the beginning or exooution of the 
work is an oSenoe punishable under a bye-law 
by penalty, the existence of the werk during 
its oontinuanoe in such a form or sttte as to be 
in contravention of the bye-law is deemed to be 
a continuing offence." 

In the footnote to this paragraph he 
states: 

"Oontinuing to build in contravention of bye- 
laws might be a continuing off3noe; but with- 
out the provision in the text, supra, mere omis- 
sion to pull down would not," 

A reference is made for this state- 
ment of the law to the leading case of 
Marshall v. Smith (1), where the Court 
had to construe certain bye-laws made 
by the Local Board of Sunderland under 
the Public Health Act, 1848, S. U6. and 
the Local Government Apt, 1853, S. SfJ 
by one of which all party walls, except 
in houses of one storey, were required, 
under a penalty of 403., to be nine inches 
at least in thickness, and by another 
which it was provided that: 

"In case any offenoa under any of the fore- 
going bye-laws shall oontiuue, the person 
offending shall bo liable to a further penalty 
of not exoeediug 403, forseabh dav during 
ll) [1873] 8 O.P. 416=42 L.J.M.O. 403=i3 
L-T. 538. r' 
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which such oftenoc shall cootiuue after written 
notice of the offence has been given by the 
Local Bo^rd to the offender." 

The appellant before the Court had 
been previousily convicted and fined for 
having built a party wall of four and a 
half inches in thickness instead of nine 
inches. He was afterwards convicted 
upon an information which charged him 
with a continuing offence and was again 
fined. The Court of Common Fleas held 
in appeal that suffering the party wall 
to remain unaltered was not a “conti- 
nuing offence** within the bye liw, or if 
it was, that the bye- law was unreason- 
able, the appropriate remedy being the 
"removal of the structure by the Board, 
as authorized by S. 34, Local Govern- 
ment Act, 1858. In consequence of this 
decision the legislature intervened and 
expressly enacted that the continuance 
of a completed structure under such cir- 
cumstances would be regarded as a 
“continuing offence." 

In Welsh & Sonv. West Ham Corpo- 
ration (3) Channell, J., has observed on 
this point (p. 328): 

can entertain no possible doubt that 
S, 158, Public Health Act, 1875, was passed in 
order to meet tho case of Marshall v. Smith (1), 
in which the Court hold that suffering a wall 
built of a less thickness than required by a 
bye-law to remain unalterel was not aeon- 
tinning offence.’* 

In The Corporation of Calcutta v. 
Ananta Dhar (3), the ijotitioner had been 
previously convicted under Cl. 1, E. 7, 
Sch. 17, Calcutta Municipal Act, 1923, 
for having put new golpata leaves upon 
the old frame of tho roof of his hut. 
Subsequently he was prosecuted on the 
allegation that inasmuch as he had not 
pulled down the golpata leaves or altered 
it in accordance with the requirements 
of E. 7, Sch. 17 of the Act, he was guilty 
of a continuing offence and was liable 
to a daily fine. Bankin, C. J., and 
Ghose, J., held that suffering the roof to 
remain unaltered was not a continuation 
of the offence of making the roof within 
ihe meanings of S. 488, sub-S. (2). 
Bankin, 0. J., observed in his judgment 
(p. 698): . 

**The lea^'ng case on this subject is the case 
c< Marshall V. Smith (1), and in that case 
which baa never been dissented fipm in 
England it was held under a very similar 
clause that the offence consisted in the bnild- 
ing of the wall. It was also held that a mere 
failure to pull down a wall or rebuild it in 
aeoo r danoe with *i?he statutory requireroentg 

(aj [Bob] 1 Q.B. 834. ~ 

13] A.I.’R. 1928 Oil. 886. 


Was not a continuation of that offence. In con- 
sequence of that decision S. 158, Public Health 
Act, 1875 was made to provide thSit “where 
the beginning or the execution of the work is 
an offence in respect whereof the ofiender is 
liable in respect of any bye-law to a penalty 
the existence of the work during its continu- 
ance in such a form and state as to be in con- 
vtravention of the bye-jaw shall be deemed to 
be a continuing offence.*’ ito such provision 
has been incorporated into the Calcutta 
Municipal Act .and if, therefore, we are to 
hold that the conduct of the o^posito'party 
in suffering tho roof to remain 'is a con- 
tinuation of the offence of making the roof 
we have to do a certain amount of violence 
to tho language of Cl. (2), S. 488. It is 
plain as a matter of right reason that suffer* 
ing the roaf to remain is ffot a continuation of 
the offence committed, i. e., of making the 
roof. 

The reasoning in this judgment, in 
my opinion, would equally apply to the 
construction to be put on S. 123 (7), 
Bombay City Municipalities Act, 1925. 
I would hold, therefore, that by allbw- 
ing the structure to remain undemo- 
lished the applicant has not committed a 
continuing offence under S. 123 (7), 
Bombay Act 18 of 1926. 

The second question which arises on 
this application is whether the prosesu- 
tion was component having regard to the 
proviso to S, 200, Bombay City Muni- 
cipalities Act, 1925, which provides that 
no prosecution for an offence under this 
Actor bye-laws framed under it shall be 
instituted except within six months 
next after tho commission of such of- 
fence. The prosecution was instituted 
long after the expiry of six months from 
the date of the oommencement of the 
offence if allowing the completed build- 
ing to remain undemolished is to be 
treatel as an offence. It is contended 
on behalf of the opponent that this was 
a continuing offence and therefore the 
rule about bringing a prosecution within 
six months would not apply to it. The 
Sessions Judge held that S. 200 would 
be applicable although this was a con- 
tinuing offence. He observes: 

“A continuing offence is a fresh one and every 
day it gives rise to a cause of action. The muni- 
cipality cpuld therefore ask for the infliotion of 
a fine for a period of six months next preoelSing 
the oomplAiut.*' 

For that reason the Sessions Judge 
modified the order of the First Class 
Magistrate by restricting the fine to a 
period of six months after reducing the 
^aily quantum. In The Queen v. Slade 
(4} the appeal Court held that the limi- 
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tat ion of six months, within which com- 
plaint must be made, imposed by S. 11. 
Summary Jurisdiction Act, 1848, applied 
proceeding^ for acting contrary to a 
closing order, in breach of S. 5, sub-S. 9, 
Public Health (London) Act, 1891, and 
therefore, a conviction for such ani, 
offence, which* imposed a fine in respect 
of every day during a period exceeding 
six calendar months, was bad. Wills, J., 
in his judgment observes, p. 248: 

“We cannot take the conviction to pieces, so 
as to reduce the penalt}^ by the amount imposed 
in respect of those eleven days, and uphold the 
remaindeftof the order. In the present "case 
the Magistrate has ihade-no mistake which can 
be the subject of an amendment such as we 
have been invited to make. Mr. Saunders was 
convicted in respect of the whole period of 193 
days, and the penalty was imposed in respect of 
the whole of that period. The motion for a 
certiorari was made and granted on this ground 
only and the conviction must be quashed.’* > 

In my judguiont this case is an autho- 
rity for holding that a prosecution such 
as in the case before us was not com- 
petent as having been brought six 
months after the date of the commence- 
ment of the alleged offence and.that'the 
Magistrate’s order imposing a fine *for a 
period in excess of six months could not 
be cured by restricting it to the six 
months last preceding as the Sessions 
Judge has done. 

In Narain Chandra Ghatterjee v. Cor- 
poration of Calcutta (6) Jenkins, C. J., 
expreiised the following opinion (p. 648): 

Had the bye-Liw been .correctly framed, it 
would have been a question whether limitation 
would not run from tUb time when the oflenoe 
was drst committed, for it is to be noticed that 
tbe words of the section are that the complaint 
must be made within three months next after 
the commission of such offence. There are 
authorities which boar on that point, but tbe 
question does not arise in tbe view 1 take of 
this case, and I therefore do no mor«^ now 
than guard myself against being taken to 
accede to the argument that has been addressed 
to us on that point. 

This expression of opinion by tbe 
learned Chief Justice is referred to and* 
not dissented from by Fawcett, J,, in 
Emperor v. Chhaganlal (6). At p. 738 
{of 29 B, If. JS.), Fawcett, J., observes: 

We still have to consider whethef the effect 
at the proviso to S. 161 (1) neceesiljjiteB a quali- 
fication, by enacting that the prosecution must 
be within six months of the time* when the 
alleged offence was first committed. Sir Law- 
rence Jenkins, when Chief Justice at Calcutta, 
seems to have been inclined to answer that 
question in the afiirmative, because of the use 

(5) T1909] 37 Cal. 545=10 Or. L.J. Swi * 

(6) A. I. B. 1927 Bom. 401=103 I. 0. 603= 

23 Or. L. J. 714=51 Bom. 818. ^ 


of the words '*next** after the oommiasion of 
such ofienoe, implying that the six months 
should be from the very •eommencemont of the 
offence in-question. He did not, however, ac- 
tually decide that point, because the deoisl on 
of the Court was on a different question. 1 
refer » to Narain Chandra Chatter jee Cor- 

p:)ration of Calcutta (5), 

With great respect I am prepared to 
accept the view to which Sir Lawrence 
Jenkins inclined in Narain Chandra 
Chatterjee v. Corporation of Calcutta (6) 
as the correct view. The intention of 
the legislature appearing in the lang 
uage of S. 200, Bombay Municipaliti6S| 
Act, 1925, seems to have been that the 
peiyod of six months within which pro- 
secutions should be brought for contra- 
vention of any provisions of the Act 
shonld apply to all contraventions oon- 
tinuing as well as not continuing. It 
would be unjust and unreasonable, inj 
my opinion, to put 'any other construc- 
tion on this section. If the view of the 
lower Court on this point were to be 
accepted as correct it would bo open to 
a municipality after any period to bring 
a prosecution against the owner of a com- 
pleted building, built in contravention 
of the provisions of the Act and get the 
owner fined for a period of six months. 
This, in my opinion, could not have 
been the intention of the legislature. I 
would hold on this point that the period 
of six months within which a prosecu- 
tion has to be brought under S. 200 ofj 
the Act is in the*case of a continu- 
ing offence to be computed from the 
commencement of the offence when iti 
came to the notice of the municipality.! 
On both these grounds the conviction 
and sentence should be set aside and the 
fine, if paid, should be refunded to the 
applicants. 

In Revision Application No. 458 of 
1929 the applicants have been convicted 
under Ss. 118 (4) and 123 (7) of Bombay 
Act 18 of 1925. The applicants were 
prosecuted for building within the align- 
ment line and in excess of the per oris- 
sion granted to them by the Broach 
City Municipality. They were convic- 
ted on 23rd November 1927. and fined 
Es. 160. They were prosecuted also fin- 
der Ss. 118 and 143 for putting up a 
balcony in excess of the permission 
granted to them and were convicted and 
fined Bs. 75. The present convictions 
were in respect of the ^completed build- 
ing and the comideted balcony ha|)liig 
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fcaen allowed to remain undemolished. 

® Jim? U) ^provides: 

^l^oever contravenes the^provisiens of Bub- 
'S, I3)eliall be punished with fine which may 
extend to one thousand rupess and, in the oafie 
of a oonbinuing contravention with an addi- 
tional fine whiob may extend to Rs, 10 ** - 

For the reasons I have already given 
in construing the proviso to S. 123 (7) I 
hold that a continuing contravention 
would not cover the case of a completed 
building or balcony. The convictions 
and sentences in this case should be set 
aside and the fine, if paid, be refunded 
to the applicants. 

In Bevision Application No. 459 of 
1929, the «ame applicants have been 
convicted under Ss. 118 (4) and 143 (2) 
(b), Bombay Act 18 of 1925 in respect of 
a building and a balcony which were 
both completed by them before the pro- 
secution was instituted. S. 143 (2) (b) 
provides: 

^'ATny auoh owner or occupier putting up any 
projection afl afocesaid without such permis- 
sion or in contravention of such permission or 
orders shall be punished with fine which may 
extend to twenty- five rupees, and if any such 
owner or occupier falls to remove any projec- 
tion in respect of which h3 has been oonvicted 
under this section, he shall be punished with 
further fine which may extend to five rupees 
for each day on which such failure or neglect 
continues/’ 

As the prosecution was brought six 
months after the first commission of the 
continuing offence, for reasons I have 
already given, I hold it was not com- 
petent under S. 200 of the Act, The 
convictions and sentences should be sat 
aside, and the fines, if paid, be refunded 
to the applicants. 

In Bevision Application No. 461 of 
1929 the applicant was convicted under 
circumstances similar to those in Cri- 
minal Bevision Application No. 460 of 
1929, under Ss. 118 (4) and 123 (7), 
Bombay Act 18 of 1925. For reasons 
already given I hold the convictions 
and sentences should be set aside, and 
the fines, if paid, be refunded to the 
applicant. 

In Bevision Application No, 513 of 
1929, the applicant has been convicted 
under circt^m^tances similar to the^e in 
Omminai Bevkion Application No. 459, 
of 1929 of offences under Ss. 118 (4) and 
143 (2) (b), Bombay Act 18 of 1925. For 
reasons already given I hold the con- 
victions and sei^ences should be set 
aside ajjid the fin&s, if paid, be refunded 
to the applicant. 


Broomfield, J. — These five applica- 
tions for revision. Nos. 468 to 461 and 
508 of 1929 involve common points of 
law and may be disposed of together. 
The applicants, who reside within the 
limits of the Municipalty of 'Broach, 
were all prosecuted for erecting buil- 
dings in contravention Of the provi- 
sions of the Bombay City Municipali- 
ties Act 18 of 1925 and were convicted 
and fined on various dates in Ootober and 
November 1927. We are not now con- 
cerned with those convictions. On 30bh 
April 1929, they were again prosecuted, 
not for at\y farther oenstructibns (it is 
admitted that no further building was 
done after the first convictions), but for 
not having removed the buildings in 
respect of which they had been con- 
victed. In one case the conviction was 
under S. 123 (7) of the Act, in two cases 
under that section and S. 118 (4) and 
in two cases under S. 118 (4) and 
8. 143 (2). 

Section 123 is a general provision re- 
lating to the construcbion of new buil- 
dings. Cl. (7) of it is as follows: 

“ Whoever begins any conatruotlon, altera- 
tion, addition or »*eooa8truotiou without giving 
the notioo required by sub-S, (1) or without 
furnishing any plan, information or parti- 
culars required by or under this section, or 
except as provided in. sub-S, (5), without await- 
ing or in any manner contrary to such legal 
orders of the Chief Olficor as .may be issued 
under this section, or contrary to the provi- 
sions of sub-S. (5) or (6) or in any other sespect 
contrary to the provision of this Act or of 
any byo-law in force thereunder, shall be 
punished with fine which may extend to one 
thousand rupees; and in the case of a con- 
tinuing contra yantion of any of the aforesaid 
provisions, he shall be liable to an additional 
fine which may extend to ten rupees for each 
day during which such contravention con- 
tinues after oonviotion for the first such con- 
travention and the Chief Officer may, 

(a) direct that the construction, alteration, 
addition or re-construotion be stopped, and 

(b) upon a conviction being obtained under 
Bub'Cl. 7 by written notice, require suoh oon- 
struotion, alteration, addition or re-oonstruo- 
tion to be altered or demolished in accor- 
dance with the provisions of snoh notice." 

Saobion 118 rulates to buildings with- 
in tho regular line of a public street, 
CL (3) (a) provides: 

** Except hnder the provisions of S. 148 no 
ppison shall construct or reoonstruet any por- 
tion of any building within the regular line 
of the public street without the pectuission of 
the Chief OjQdoer under S. 123." 

Olaosd (4) provides: 

* " Whoever contravenes the provisions w 
eub*S. (3) shall be punished with fine which 
may extend to one thousand rupeea and, in 
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the oasa of a oontinuing contra vention with 
an additional fine which may extend to 
ten rupees for every day during which such 
contravention continues after the conviction 
for the first each contravention, and the Chief 
Officer may 

(a) direct that the building be stopped, and 

(b) with the previous sanction of the Stand- 

ing Committee, by written notice, require such 
building or poftion thereof to be altered or 
demolished in accordance with the provisions 
of such notice.” , 

^Section 143 requires the permission 
of the Chief Officer to be obtained for 
certain projections. over public streets, 
and Cl. (2) (b) is as follows: 

** Any such owner or occupier putting up 
any projection as aforesaid without such per- 
mission or in contravention of such permis- 
sion or orders, shall be punished with fine 
which may extend to twenty-five rupees and 
if any such owner or occupier fails to remove 
any projection in respect of which he has 
bean convicted under this section, he shall be 
punished with further fine which may extend 
to *five rupees for each day on which such 
failure or neglect continues.” 

The trial Magistrate convicted the 
applicants and fined them eight annas 
a day from the date of the first con- 
viction to the date of the second 
complaint, a period of about eighteen 
months. On appeal the Sessions Judge 
reduced the amount of the daily fines, 
and also reduced the period to six 
months, but confirmed the convictions. 
The period was reduced to six months, 
by reason of S. 200 of the Act, in 
which it is enacted in the proviso to 
Cl. (1): 

that DO prosecution for an oilenoe under 
this Act or bye-laws trained thereunder shall 
be instituted except within six months next 
after the commission of such ofienco,” 

The first point raised by Mr. B. J. 
Thakor for the applicants is that there 
has been no ''continuing contravention 
of the provisions of the Act. He argues 
that these words in Ss. 123 (7) and 118 
1(4) must refer to some further construc- 
tion subsequent to the first conviction, 
and not merely to the failure to pull 
,down or remove a building in respect 
of which a conviction has been had. I 
think this is the correct view. It 
appears to me to be the mo^ natural 
interpretation of the words, considered 
in their context and in relation to the 
other provisions of the Act. The ori- 
ginal offence made punishable by 8. 123 
(7) is the beginning of any construction, 
alteration, addition or reconstruction 
contrary to the provisions of the Act 
or any bye-law* The original offence 


made punishable by S. 118 (3) is the 
construction or reconstruction of any 
portion of a building within the re- 
gular line of the public street without 
permission. Any further* construction 
of the building can quite fairly be 
described as a continuance of the ori- 
ginal offence. But if the building is 
completed at the time of tbe first 
conviction it is difficult to see how tbie 
offence described as above can be held 
to continue, or how there can be said 
to be continuing contravention of the 
prohibitions. It would have been very 
easy for the legislature to make the 
failure to remove the building a punish* 
able offence also, as has been done as a 
matter of fact in S. 143, and as was 
done in S. 472, City of Bombay Munici- 
pal Act 3 of 1888. That section is as 
follows: 

“Whoever, after having been convicted of 
(a) contravening any provision of any of the 
scctionB, subsections or clauses mentioned in 
the first column of the following table, or of 
any regulation made thereunder, or (b) failing 
to comply with any requisition lawfully made 
upon him' under any of the said sections .... 

continues to contravene the said provision 
or to neglect to comply with the said requisi- 
tion, or fails to remove or rectify any work or 
thing done in contravention of tbe said provi- 
sion, as the case may be, shall be punished, for 
each day that he continues so to offend. • , . 

The language of this section is in- 
teresting because it provides both for a 
continuing contravention and, sepa- 
rately, for failure to remove an offending 
building, the implication being that the 
latter would not be included in the 
former^ No doubt it does not necessarily 
follow that the words "continuing con- 
travention” in Ss. 123 and 118 of the 
Act we are considering have the same 
restricted meaning as in the City of 
Bombay Municipal Act. But I think 
the language employed in the latter 
does afford some support to the appli- 
cants' contention that the restricted 
meaning suggested by them is the 
natural one. 

On the other hand I do not think 
that Mr. G. N. Thakor, who appears for 
the municipality, gains anything by the 
comparison which he asks to mafeco 
between the language of S. 123 (7) and 
that of S. 96 (5) in the District Munici- 
pal Act of 1901, to which S. 123 (7) cor- 
responds. The offence made punisbable 
by the old S. 96 (5) wal the bsiginumg or 
making of any building or atteratian' 
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or addition contrary to the provisions 
of the Act or of any bye4aw. There was 
no provision about a continuing contra- 
vention, but the insertion of that pro- 
vision in the itew S. 123 (7) does not 
seem bo imply in any way that it was 
' meant to cover a mere failure to re- 
move a building erected contrary to the 
provisions of the Act. In fadt a com- 
parison of the language of the two 
sections rather suggests that the provi- 
sion about continuing contravention is 
meant to apply to further construction 
of a building after the first beginning. 
The words in S. 96 (6) of the Act of 1901 
are “whoever begins * or makes any 
building ...” Fawcett, J., in Emperor v. 
Ohhaganlal (6) said (p. 737 of 29 
B. L. B.): 

think that due effect should be given to 
the words ’‘or makes** in S. 96 (6). They show 
that it is not only the mere bef^inning of a 
building that is punishable, but its conti- 
nuance even to oomplebion without the reqxii- 
site permission, .... In other words, it is a 
continuing ofTonce,” 

Now^^ in the new S. 123 (7) these 
words “or makes” do not appear ; and 
the provision about continuing contra- 
vention was necessary, therefore, to 
cover the case of a building which has 
not merely been begun but continued 
even to completion in contravention of 
the Act. 

The insertion of the provision about 
continuing contravention in S. 123 (7) 
can, therefore, be perfectly well ex- 
plained without supposing that it was 
intended to cover the failure to remove 
a building. Moreover, there does not 
appear to be the slightest necessity for 
such a wide construction of the words. 
The new Act, like the old, gives the 
municipality ample powers for dealing 
with buildings constructed in contra- 
vention of the Act or bye-laws. S. 123 
(7) itself provides that the Chief Officer 
may by notice require that the offend, 
ing building be demolished. Failure 
toiGomply with such a notice is punish- 
able under 8. 193, and under S. 192 the 
Chief Officer may, if necessary, demolish 
the building himself and recover the 
cost. 

There is thrs further point to be 
noticed. Cases may not infrequently 
occur when it is not necessary to go so 
far as to demolish tb building because of 
a contravention of the building rules. 
The person responsible may have to be 
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prosecuted and fined, because the law 
must be maintained; but sometimes 
that may be enough, and the building 
may be allowed to stand. ^If, besides 
being fined, the owner is also to be 
required to demolish the building, he 
xpay fairly expect that be will be so 
informed by a notice, otherwise bow is 
he to know what his position is ? If 
no notice is sent, it would surely be 
most unreasonable that the municipa- 
lity should be able to come down upon 
him after 18 months,* or even within six 
months (to adopt the Sessions^ Judge’s 
view of what is permitted by the Act), 
and get him fined so much a day for the 
whole period. That seems to me to be 
the obvious answer to the construction 
placed upon these sections by the Ses- 
sions Judge, namely, that they give the, 
municipality a choice of remedies. When 
the Act provides a direct, straigiftfor-l 
ward and perfectly effective method of 
securing the removal of a building which 
has been erected in contravention of the; 
law, there is no reason why the legis- 
lature should be supposed to have pro-! 
vided an alternative method which isj 
indirect and liable to become both' 
capricious and oppressive. 

We have nob been referred to any 
authority which is inconsistent wMth 
what is on the face of it the natural 
interpretation of the words “continuing 
contravention.” But the case oi*Mar- 
shall V. Smith (l) is a very good au- 
thority in support *bf it. The facts 
there were that Marshall was convicted 
and fined for building a wall four and 
a half inches in thickness , in contra- 
vention of a bye-law requiring party 
walls to be nine inches at least in 
thickness. He was afterwards con- 
victed under another bye-law which 
provided that ; 

“In case any ofienco under any of the forego- 
ing bye-laws shall continue, the person ofiend- 
ing shall be liable to a further penalty .... 
for each .day during which such ofience shall 
continue.** 

It was held that the failure to remove 
the wall ^as not a continuing offenccj 
and that the conviction was bad. An 
attempt was made to distinguish this 
case on the ground that the words in 
the bye-law were “continuing offence,” 
not continuing contravention.'* But 
aa in each case the offence consists ofj 
the contravention of certain rules thej 
two expressions must mean the seme^ 
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thing. Ib was also pointed out that in 
consequence of the decision in Marshall 
V, Smith (1) a new S. 168, Public Health 
Act, 1875, was enacted, which provided 
that : 

*'wbei6 an urban authority may under this 
section pull down or remove any work .... 
the existence of^ibe work during its continuance 
in Bucb a form and state as to be in contraven- 
tion of the bye-law shall be deemed to be a 
continuing offence, but a pen&lty shall not be 
incurred <in respect thereof after the ox-* 
pi ration of one year from the day when the 
offence was committed or the bye-law was 
broken.** 

Since •that change in the law the 
position of course is diSereift in Eng- 
land. But there is no provision cor- 
responding to the above S. 168 in the 
Act with which we have to deal. Mar- 
shall V Smith (l) was cited by Rankin, 
C. J., in T/ie Corporation of Calcutta y, 
Anaifia Dhar (3) (p. 698 of 32 G. W. N.) 
as ''the feading case .... which has 
never been dissented from in England,” 
and he held in the case before him that 
where the Calcutta Municipal Act made 
it an offence to make a roof or external 
wall of inflammable materials, the 
suffering the roo( to remain after con- 
viction was not a continuation of the 
offence. 

I hold, therefore, that the failure to 
remove a building in respect of which 
a person has been convicted under 
S. 123 (7) or 118 (4) is not a continuing 
contravention within the moaning of 
those sections. lihe conviction of the 
applicants in Applications Nos. 458, 460 
and 46 [ is illegal and must be set aside. 

As regards S. 143 (2) (b), on the other 
hand, the language appears to me to be 
xwfectly explicit : 

**.... if any suoh owner or ocoupior f ^ls 
to remove any projection in respect of which 
he has been- convicted under this section, ho 
shall be punished with further fine ....** 

It was urged that the words “after 
notice to remove it” should be un- 
derstood, but the words are plain and 
unambiguous, and there is no need to 
imply any such proviso. The convic- 
tions under this section in Applications 
Nos. 469 and 608 are correct,* or rather 
would be correct, proviS*dd that the 
prosecutions were*not time- barred. 

That brings us to the consideration 
of S. 200. The trial Magistrate does 
not seem to have considered the point 
of limitation. « At any rate there is 
nothing about it in his order ; the cases 


were tried ' summarily. The Sessions 
Judge took the view that as the offences 
are continuing ones (and the offence 
under B. 143 (2) (b) is a continuing one) 
a fresh cause of action atises everyday. 
The other view, which is the one con- 
tended for by the applicants, is that 
the words “within six months next after 
the commission of such offence” mean, 
in tho case of a continuing offence, 
within six months after the first com- 
mission thereof. The words would 
seem t^o bo capable of either construc- 
tion. But the construction which found 
favour with the Sessions Judge involves 
v*hat seems to me the vepy unreason- 
able result that there would be practi- 
cally no bar of limitation at all. The 
Municipality might do nothing for ten 
years, or for 50 years, and then, as long 
as the building continued to exist, 
might prosecute and recover a fine for 
the preceding period of six months. This 
process, moreover, might apparently be 
continued indefinitely, and turned into 
a source of revenue. It is pretty 
obvious, I think, that that is not what 
the *legislaturo intended. The question 
of the propel^ construction of a limita- 
tation clause of this kind has arisen 
before, but, so far as tho authorities 
cited to us are concerned, it has not 
been necessary to decide it. In Narain 
Chandra Chatterjee v. Corporation of 
Calcutta (6) there had l^een a prose- 
cution for failure to comply with a 
notice to remove an obstruction on a 
public street, under a bye-law. The bye- 
law was held to be ultra vires in so far 
as it created a continuing offence after 
notice. But Jenkins, C. J. said (p. 648): 

“Had tho bye-law boon correctly framed, it 
would bavo boon a question whether limitation 
would not run from the time when the ofiTence 
was first committed, for it is to be noticed 
that the words of the section are that the com- 
plaint must bo made within three months 
next after the commission of such ofienoe. 
There are authorities which bear ou the point, 
but the question does not arise in the view I 
take of this case, and 1 therefore do no ‘tnore 
now than guard myself against being taken 
to accede to the argument that has been ad- 
dressed to UB on that point." 

These remarks of Sir Lawrence Jen- 
kins were referred to by Fawcett, in 
in Emperor v. Chhaganlal (6), which 
I have already cited in another con- 
nexion. Fawcett, J. said (p, 7-38 of 
29 B. L. BU 

“We still have to consider whether the effect 
of the proviso to S. 161 (1) (of the Act Of 1903} 
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neoessi bates a qualification, hj enacting that 
the ^prosecution niuBt be 'within six months 
of the time, when the alleged offence was first 
oommitted. Sir Lawrence Jenkins .... seems 
to have been inclined to answer that question 
in the.affirmativft .... He did not, however, 
actually decide that point *' 

*Nor did Fawcett, J., himself decide 
it, as it was not necessary to do so in 
{that case either. But .in the present 
lease the pcint must be decided one way 
lor the other, and in my opinion it 
jshould be decided in the sense that 
limitation for a prosecution for a con- 
tinuing offence runs from the time when 
.the offence was first committed, or, 

I where the o^ffence consists in the failure 
to remove a building after conviction, 
from the date of the conviction. The 
other construction might, as I have 
shown, have unreasonable consequences. 
In this connexion I may refer again 
to 8. 158, English Public Health Act, 
1875, which was enacted in consequence 
of the decision in Marshall v. Smith (1). 
1 have quoted the section already ; it is 
given in Welsh k Son v. West Ham 
Corporation (2). It seems to me worth 
noting that, though this provision was 
expressly enacted in order to make the 
mere existence of a work or building 
a continuing offence, it was also 
enacted at the same time that a penalty 
should not be incurred in respeefc there- 
of after the expiration of one year frpm 
the day when the offence was commit- 
ted or the b^e-Jaw was broken, I do not 
think it can be doubted that those words 
mean that time runs from the first com- 
mission of the offence, and does not 
begin to run from day to day as long 
as the work or building is in existence. 
As the prosecution in all these cases 
was not instituted until more than 
18 months after the first conviction, 
the second convictions are illegal, in- 
cluding the convictions under S. 143 
(2). I would, therefore, set aside the 
convictions in all the oases and direct 

the fines, if paid be, refunded. 

S.N./r.K. Convictions set aside, 

1930 Cr, Cases 780 

« « (Bombay) 

M^R2A:A^!^D^ Broomfield, JJ. 

In re, Sama Jetha, 

Criminal Bevn, Appln, No. 37 of 1930, 
Decided on ETtb* ilarch 1930, from 
decision of City bfagistrate, First Class, 
Surat. 


Criminal P. C., S. 488 (8)— Husband last 
residing with wife for two months at pa- 
rents-in-law as "Gharjamai***— Sub*S. (8) in- 
cludes such residence. 

The words ^^last resided” are net restricted 
to permanent residence but include also a 
temporary residence of two months with wife 
at the house of parents- in* law as '‘gharjamai'* 
Bp as to confer jurisdiction on the Court of that 
place: 18 Or. L. J, 705 and All, R 1927 All. 
291. Foil., A.I.R 1926 Oudh 268, DMt.i A.I.R. 
1929 Bom. 410, Co^s. [P 781 C 2] 

(J. L, Shah — for Petitioner. 

N. K. Desai and E, M, Metha — for 
Opponent, 

Mirza, J. — This is an application for 
revision of an order of <th 0 City Magis- 
trate, First Class, Surat Sub-Division, 
ordering the applicant to pay to the 
opponent Rs, 12 per month for mainten- 
ance under the provisions of S. 488, 
Criminal P. C. The applicant contends 
that the Court at Surat had no jurisdic- 
tion to entertain the application. ‘The 
applicant is a permanent resident of 
Bombay, He has been in the employ- 
ment of the Bombay Municipality for 
more than twenty-five years last and is 
in receipt of a salary of Rs 24 per month 
from that body. He has a wife by 
regular marriage who resides with him 
in Bombay. Five years ‘ago he married 
the opponent at Surat as his natra wife. 
After the marriage the opponent resided 
with the applicant in Bombay as his 
wife along with the applicant's first 
wife. The opponent was illtreated by 
the applicant and bis first wife, and as 
the opponent and the applicant could 
not live amicably together at Bombay, 
the applicant called his mother-in-law 
from Surat and sent the opponent with 
her mother to go and reside at Surat. 
Later the applicant followed the oppo- 
nent to Surat and resided with her in 
the house of his mother-in-law for one 
or two months. The parties became 
reconciled and the opponent accom- 
panied the applicant back to Bombay on 
his promising to be of good behaviour 
and two persons having put themselves 
forward as sureties for the applicant's 
good beh&viour towards the opponent 
while in •Bombay. Quarrels having 
again ensued between the parties the 
applicant after some time took the 
opponent back to Surat and left her 
there with her mother. The opponent 
has lived with her mother since then in 
Burat for the last three years during 
which period the applicant has not been 
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maintaining the opponent The letter 
Ex, 2 (l), from the applicant to the 
opponent before these proceedings shows 
that the applicant has ceased to enter- 
tain any affection for the opponent and 
no longer wants her for his wife. It is 
common ground that when these pro- 
ceedings were taken the applicant wars 
not residing at Surat, and the summons 
in consequence was seryed on him in 
Bombay., 

• Clause (8), S, 488 is as follows: 

*'Proo6ediQgs under this section may be 
taken against any person in any district where 
he resides or is, or where he list resided with 
his wife. , 

It was admitted by the* applicant 
before the Magistrate that he last resided 
with the opponent as his wife at Surat 
when he took her there three years ago. 
It is contended, however, that this resi- 
dence of the applicant at Surat was a 
tSmporary, residence and CL (8), 8. 4B8, 
should not be made applicable to the 
case of a husband who has temporarily 
resided with his wife at another place 
when he had a permanent residence 
elsewhere. In his deposition before the 
Magistrate the applicant admitted that 
he resided with the opponent on this 
occasion for two months. It is also 
shown that in a letter he wrote at the 
time the applicant stated that he was 
residing in the house of his mother-in- 
law at Surat as a "gharjamai”, which 
expxession means a son-inlaw whore- 
sides permanently with his parents-in- 
law as a member 4 >f their family. 

There is nothing in the language of 
S. 488 (8) which would indicate that 
the term "last resided’' should be res- 
tricted to a permanent residence. In 
In rc, Khairunnissa (l) Patkar, J., on a 
review of the authorities on the subject 
has thus summarized their effect at 
p. 933 of his judgment: 

**It would follow from these decisions that 
where the husband and wife had a fixed place 
of abode or a permanent place of residence, a 
oasual or temporary residence in any other 
place would nob confer jurisdiction on the 
Court situate at that place.” 

Wild, J,, in a separate but.concurring 
judgment, expressed the following opin- 
ion (p. 935): 

**Th6 meaning of the words ^last resided” in 
S. 488 have apparently nob been construed by 
this Court and 1 would prefer to follow the 
ruling in Mrs, £. JET. Jolly v. 8t, John William 

(1) A.I.B. im Bom. 410=:(1929) Cr. C. 

58 Bom. 781, 


Jolly (2), where it was held that temporary 
residence was sufficient to give the Court juris- 
diction under sub-S. (8), S. 468. It is diffi- 
cult enough for a wife to recover maintenance 
from her husband who refuses to maintain her 
and to give a strict interpretation to the words 
'*Jasb resided” in S. 488 v^uld render the 
difficulty even greater.” 

Mr. Shah has tried to distinguish the 
case of Mr. E, H. Jolly v. SU John 
William Jolly {2) on the ground that 
at the date of the application by the 
wife the husband was as a matter of 
fact in Calcutta where the application 
was made. That consideration does not 
seem to me to have been the determin- 
ing factor in the decision. The case of 
iHrs. jB. H. Jolly St, John William 
Jolly {2), seems to me to be a direct 
authority on the point that the resi- 
dence of the husband though temporary 
would give jurisdiction to the Court. 

In Sher Singh v. Amir Kunwar (3) 
Ashworth, J. held that a stay of two 
months in a temporary place of resi- 
dence with occasional visits during 
that period to the permanent place of 
residence can be regarded as amounting 
to a "rekidence" within the meaning of 
S. 488, Crimjnal P. C. He held that the 
expression "resided" in 01. (9) [now 
clause (8)] of this section includes a 
temporary residence and is not to be 
contined to .parmanent residence. This 
case seems to me to be another direct 
a'athority on the point and goes against 
the contention cf Mr. Shah. The facts 
of the present case are stronger than 
were the facts in Sher Singh v. Amir 
Kunwar (3), for here the applicant resi- 
ded with the opponent for an unbroken 
period of two months at Surat and left 
her only when he was being asked to 
sign a document in favour of the oppo- 
nent. We are of opinion that the 
meaning of S, 488, sub-S. (8), should not 
be confined to a permanent residence 
but should also include a temporary 
residence of the nature established by 
the evidence in this case. 

In the course of the trial the applicant 
made an offer that be would maintain 
the opponent if she went and lived with 
him in Bombay and would allow her 
Bs. 20 per month for the joint piaii^en- 
ance of herself and the applicant, giving 
the remaining Bs. 4 of his salary to his 
first wife for her separate maintenance. 
■^(2r[lW7J 18 Or. L. J. 706=40 1. O.'W ' 

(3) A. 1. B. 1927 All. 901=101 I. 0. 670=:2g 
Or. L. J. 494=49 All. 479. 
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This offer was decliaed by the opponenli. 
The Magistrate was satisfied froiaa the 
evidence before him that the applicant’s 
offer was not a bona fide one. We see 
no sufficient reason to take a different 
view on this point. 

It has been urged by Mr. Shah that 
Bs. 12 per month tor maintenance is an 
excessive amount having regard to the 
salary of the applicant which is only 
Es. 24. As the opponent according to 
the findings has been illtreated in the 
past by the applicant, and has had no 
maintenance allowance from him during 
the last three years, we do nob feel dis- 
posed to inbeilere with the discretion 
which the Magistrate has exercised hi 
awarding Rs. 12 for maintenance to the 
opponent. The Rule is discharged. 

Broomfield, J. — I agree. There is 
nothing in the language of S. 488, Cl. (8) 
which makes it necessary, and if it is 
not necessary it is for obvious reasons 
Inndesirablo to assign a strict or techni- 
cal meaning to the words “last resided” 
in that clause or to treat those words as 
.denoting permanent residence only. 
Mrs. E. n. Jolly v. St. John William 
Jolly (2) is a good authority for the 
proposition that temporary residence is 
sufficient to give the Court jurisdiction. 
That case was approved of by Wild, J., 
in In re, Ehairunnissa (1) and does not 
appear to have been dissented from by 
Patkar, J., in his judgment in the same 
case. Sher Singh v. Amir Kunwar (3), 
is a decision of a Judge of the High 
Court at Allahabad to the same effect. 
In that case Bamdei v. Jhunni Lai (4), 
which was relied upon by Mr. Shah, has 
been distinguished, .and it is clear that 
the circumstances there were quite 
different from those in tlie case before 
us. It appeared that the husband had 
merely taken his wife to her relations in 
a place where he did not reside in order 
to leave her there, and stayed with her 
jfor a /week only. The present appli- 
icant's stay with his wife at Surat for 
twd* months in the circumstances des- 
cribed by my learned brother can fairly 
be said to amount to residence with her 
at Surat. As Regards the other points 
in the ease I Hfive nothing to add to 
what my learned brother has said. 

B.M./b.k. Buie discharged. 

^4) A. X . 1926 Ottdh 26S*=:95 I. 0. 596=27 
Cc. Ii. 7. 320, 


1930 Cr. Cases 782 

(Bombay) 

Mibza and Bboomfield, JJ. 

Bwpsror— Referee. 

V. 

Nanalal Dtoarakadas — Accused. 

Criminal Ref. No. 19 of 1930, Decided 
on 8fch April 1930, made by Dist. Magis- 
trate, Broach, in Criminal Bevn. No, 31 
of 19a0. 

(a) Bombay Prevention of Gambling Act, 
S. 6— Scope. 

Section 6 is wide enough to include a com- 
plaint on oath made by a police ofi&cer. 

[P 789 C 1] 

(b) Bombay Prevention of Gambling Act, 

S. 6 —Scope. c 

There ia n\:)thing illegal if the warrant is 
issued to the police officer who has 'sworn on 
the complaint before the District Suparinton- 
dent of Police. [P 783 Cl] 

(c) Bombay Prevention of Gambling Act, 

S. 4— Joint owner of house present when 
gambling presumed to be going on^He can 
be convicted for having knowingly permit- 
ted it to he so used. * 

Where the joint owner of a house is pro- 
sont when gaming is presumed to be going on 
in his house, ho can b3 -convicted under B. 4 
for having knowingly permitted the house to 
bo used as a gaming house. [P 781 G 1] 

W. B, Pradhan — for the Crown. 

O. N. Thakor^ Barot and H, D, Thakor 
— for Accused. 

Mirza, J. — This is an application for 
revision of a conviction and sentence of 
the applicants by the First Class Sub- 
Divisional Magistrate, Broach, for an of- 
fence in the case of applicants 1, 2 and 
3 under 8. 4, Bombay Prevention of 
Gambling Act, and in the case of appli- 
cants 4. and 5 for an offence under S. 5 
of the same Act. The District Magis- 
trate, Broach, has made a reference to 
this Court recommending that the sen- 
tences of applicants 1 and 2 may be en- 
hanced. The application and reference 
have been heard together. The appli- 
cants wore found in a bouse when the 
complainant, the Home Inspector of 
Police, entered it under a warrant issued 
to him by the District Superintendent 
of Police under the provisions of S. 6, 
Bombay Prevention of Gambling Act. 
On making a search of the house the 
Inspector found certain papers and ac- 
count books* which were of the nature of 
instruments of gambling. The accused 
were arrested by the Inspector under 
the warrant and the instruments of 
gambling were attached by him. 

It is contended on behalf of the ap- 
' l^ieantB that the warrant under .which 
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the iQspector enliered the hou30i arres- 
ted the applioants and aUaohed the 
papers and aooounir books was nob ac- 
cording bo ]^w, and therefore no pre- 
sumption would arise under S« 7 of the 
Act that the place was a common gam- 
ing house. The evidence shows that 
the Home Inspector on receiving certain? 
information with regard to the doings 
that wore going on in this house, took 
the inforofer with him to the District 
Superintendent of Police, and himself 
made a complaint op oath before the 
District Superintendent of Police setting 
out bhab^bhore was reason for him to 
suspect that the nouso in question was 
being used as a common gaming house. 
The District Superintendent of Police, 
after investigating the matter issued the 
warrant. It has bean urged by Mr. 
Thakor on behalf of the applicants that 
S,*6, JBombjby Prevention of Gambling 
Act, does nob conbomplato the issuing of 
a warrant upon a complaint made by 
police oihcer. The complaint on oath 
he contends should have been by the in- 
! former and not by the police officer. The 
jlanguago of S. 6, Gambling Act, in our 
^opinion, i« wide enough to include a 
'complaint on oath made by a police offi- 
cer. The complaint can be made before 
any Magistrate of the First Class or any 
District Superintendent of Police or any 
Assistant or Deputy Suporinbendent em- 
powered by Government in that behalf 
and the words are “upon any complaint 
made before him oji oath.'’ Had it been 
the intention of the legislature to ex- 
clude a police officer from the class of 
those who are competent to make a 
complaint on oath in this connexion, we 
would expect to find words to that eifect 
in this section. In our opinion the war- 
rant was properly issued. 

Mr. Thakor has also contended that 
it was illegal to have issued the warrant 
bo the police officer who had sworn on the 
complaint before the District Superinten- 
dent of Police. We do not find any words 
|in S. 6 which would restrict the issue of 
the warrant by the District Superinten- 
dent of Police in this manner. The war- 
rant, in our opinion, was properly issued. 

The warrant having been properly 
issued and instruments of gaming found 
in the house entered under the war- 
rant, a presumption arises under S. 7, 
Boxnbay Prevention of Gambling Act, 
that the house was being used as a com- 


mon gaming house and that the persons 
found there were there for the purpose 
of gaming. As applicants 4 and 5 were 
among those found in the house when 
the police officer entered it under the 
warrant they would be properly convic- 
ted under S. 5. The Magistrate has 
passed a sentence of Bs. 50 tine on each 
of these applicants and has imposed a 
sentence of two months* rigorous impri- 
sonment on each in default of the pay- 
ment of fine. The sontonoe of two ^ 
months’ rigorous imprisonment in de- 
fault contravenes the provisions of S. 66, 
1. P. C., by which tho period in default 
must not exceed one-fourth of the maxi- 
milm subsbaufcivo sentence of imprison- 
ment that can be imposed. The maximum 
substantive imprisonment which can be 
imposed on conviction for an offence 
under S. 5 is one uioobhs’ impri&oument 
only. The sentence in the case of appli- 
cants 4 and 5 should be altered by 
changing two months’ rigorous imprison- 
ment in default bo one week’s rigorous 
imprisonment in default. 

Applicants 1, 2 and 3 have been con- 
victed of an Oil’ance under 8. 4, Bombay 
Prevention of Gambling Act. The rele- 
vant terms of that section are: 

“Whoever— 

(a) being the owner or oocupior or having the 
use of any house, room or place, op=»n8, keeps 
or ua3B the same for the purpose of a oommon 
gaming house, 

(b) being the owner or oooupier of any such 
house, room or place knowingly or - wilfully 
permits the same to be opened, occupied, kept 
or use! by any other person for the purpose 
aforesaid. . . 

It is conceded by Mr. Thakor that the 
house in question is a family house be- 
longing to * joint and undivided Hindu 
family which consists of applicant 1, the 
father, applicants 2 and 3 who are his 
sons, and some other members of the 
joint family. It is contended by Mr. 
Thakor that applicant 1 does not reside 
in this house bub resides in a separate 
house with a woman, who is described 
by the Magistrate as his mistress. ^Mr. 
Thakor has also contended that *thd 
papers and books which wei^e attached 
go to show only that a business in the 
name of a company or firm was being 
carried on, which busineis was in* the 
nature of gambling, but the papers and 
account books do not show that the 
business was that of applicant 1*^ He 
contends that as defendant 1 was not 
residing in the house no presumption eau 
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arise thafc the papers and account books 
issrbioh were attached from'tbe house were 
in bis possession. It is clear, in my 
opinion, that applicant 1 being the joint 
owner of the house which ’for purposes 
of this applioatW must be regarded as a 
common gaming house was present there 
under circumstances which raise a legal 
presumption that he was gaming there. 
A further presumption arises against 
him therefore that the house was being 
used as a gaming house with his know- 
ledge and permisssion. It is clear from 
the papers and books attached that the 
business which was being carried on in 
this house was one o{ gaming, The 
books also show profit or gain to the 
persons who were doing the business in 
the name of a firm called a company. It 
was not shown by applicant that he 
was separated in interest from his sons 
who were admittedly residing in this 
house. It has been found that although 
applicant 1 was residing in another 
house with his mistress, the female 
members of his family continued to re- 
side in this family house. By residing 
with his mistress in a separate house the 
applicant in my opinion did not cease 
to be the occupier of the family house 
where the ladies of bis family continued 
residing. His occupation of the house 
where his mistress was must be regarded 
as being in the nature of a temporary 
residenod, the family house being there 
as his other residence. It is possible 
for a person to have more than one 
residence at a time. In any case in my 
jopinion, as applicant 1 was present 
when the gaming was presumed to be 
going on in his house, he could be pro- 
perly convicted under this section for 
having knowingly permitted the house 
to be used as a gaming house. The con- 
victions of applicants 1, 2 and 3 for an 
offence under S. 4 are correct and should 
he confirmed. 

With regard to the sentences on ap- 
plicgints 1 and 2 the District Magistrate 
states lia his letter of reference that ap- 
plicants 1 and 2 were out to capture the 
whole betting public of Broach as shown 
by :^3. 16 ahd.^17 and had branches or 
bucket shops spread throughout the^ity 
as shown by Escs. 4, 10 and 14. The 
total bets for different dates appearing 
in these account books show that the 
gambling was carried on on a large scale. 
The sentence of Bs.. SO fine appears to us 


under these circumstances to be inadr - 
qnate. We enhance the sentences cf 
applicants 1 and 2 to its. 200'fine each 
with three weeks’ rigorous imprison- 
ment in default in each case. The sen- 
tence of two months' rigorous imprison- 
ment on default in applicant 3 will be 
altered to three weeks’ rigorous impri- 
sonment. Two weeks will be allowed 
for paying the .enhanced fines. 

Broomfield, J.— I agree. 

s.n./r.k. Conviction confirmed. 

1930 Cr. Cases 784 

(Bombay) 

MirzX and Broomfield, JJ. 

Emperor 

V. 

Heptulla Alibhai 

Criminal Appeal No. 474 of 1929, 
Decided on let April 1930, from order 
of the Bench of Second Class Hony. 
Magistrate, Suiat. 

Bombay City Municipaltiei Act (1925), 
S. 137 Notice signed by Chief Officec 
— Notice referring to resolution of Standing 
Committee showing that Chief Officer signed 
it on behalf of Standing Committee — Notice 
held valid. 

A notice under S. 137 was issued and it was 
signed by the Ohief Officer and not by the 
Chairman of the Standing Committae. In the 
notice there was a reference to a resolution of 
the Standing Committee. 

Held : that, although the Chief Officer can- 
not sign the notice under S. 137, still the 
notice will not be invalid if he signs it on be- 
half of the Standing Committee, and the refer- 
ence to the resolution of the Standing Com- 
mittee makes it clear that^he signed it only on 
behalf, of the Standing Committee. The omis- 
sion to write suoh words as “by order’* or **on 
behalf of” is a mere defect of form which can 
be cured by Cl.^4, S. 192. [ P 786 0 2] 

W. B. Pradhan — for the Crown. 

M. H. Mehta and S, E. Banaji — for 
Accused. 

Mirza, J. — This is an appeal by the 
Government of Bombay against an order 
of the Bench of Second Class Honorary 
Magistrates, Surat, acquitting the ac- 
cused of an offence under S. 193, Bom- 
bay City Municipalities Act, 1926. The 
accused had constructed a drain on land 
which belonged to the Municipality of 
Surat without having first obtained per- 
mission from the municipality in that 
behalf. He was prosecuted for that 
offence and was fined Bs. 10 on 28th 
February 1929. On 8th April 1929, the 
Chief Officer of the Surat City Munioi-* 
paAty addressed a notice to the aconsed 
calling upon him under S. 137, Bombay 
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to demolish the drain iu respect of the 
construction of which he had been pre- 
viously prosecuted and fined, within 
four days of the receipt of the notice 
and intimating that if he failed to 
comply with the direction within thajj 
time he wotlld be* prosecuted under 

193 of the Act. The notice refers to 
a resolution No. 17 of thefitanding Com- 
mittee dated 28th March 1929* The 
accused not having complied with this 
notice was prosecuted before the Bench 
of Second Class Honorary Magistrates, 
Surat, for an offence under S. J.93 of the 
Act. The Bench Magistrates held that 
the notice was not a valid notice because 
it was not signed by the Chairman of 
the Standing Committee, but was signed 
by the Chief Officer of the Municipality 
and it was not shown that the Standing 
Committee*had delegated its power of 
issuing such a notice to the Chief Officer. 

Section 46, Bombay City Municipali- 
ties Act provides as follows : 

** Any powers or duties or oxecutiva* func- 
tions which miy be exercised or performed by 
or on behalf of the municipaltby may be dele- 
gated in acoordanoe with rules to be made by 
the municipality in this behalf, to the presi- 
dent or to the yioe-preaident or to 'the Chair- 
man of the Sohool or other committee^ or to 
one ox more stipendiary or honorary officers, 
but without prejudice to any powers that may 
have been conferred on the Chief Officer by this 
Act or on any Committee by or under S. 37 or 
S. 38, and eaoh person, who exercises any power 
or performs any duty or fuuotiou so delegated 
may be paid all expei^es necessarily incurred 
by him therein." 

Before the Bombay City Municipali- 
ties Act, 1925 was made applicable to 
the Surat City Municipality that muni- 
cipality was governed by the provisions 
the Bombay ' District Municipal Act, 
of 1901. Under that Act certain rules 
were sanctio>aed and made applicable to 
the municipalities governed by that Act 
by a Government resolution dated 11th 
July 1923, B. 44 made under S. 46, 
Bombay District municipal Act, 1901, 
which is the same as S. 46, Bombay 
City Municipalities Act, 1925, • provides 
as follows : 

** An executive committee may depute any of 
their members or the Chief Officer or any 
Huniolpal Officer or servant under the control 
of the committee to perform the executive func- 
tions resultant from any of their resolutions. 
In the absenoe of any such specific deputation 
in the terms of a resolution, the neoeeeafy 
functions shall bs performed by the Chief 
Officer." 

1930 Or. 0. 99 


seem to apply to the notice in this case. 
As there does not appear to be any 
specific deputation in the terms of the 
Standing Committee’s ?e|^lution the 
necessary functions would have to be 
performed by the* Chief Officer in issuing 
the notice. 

It has been contended by Mr. Mehta 
that B. 44 is ultra vires of S. 46, Bom- 
bay City Municipalities Act, inasmuch 
as it confers not a specific but a general 
power on the Chief Officer. No doubt if 
the powers conferred by B. 44 detracted 
in any manner from the powers con- 
fe»red on the Standing Goihmittee by 
the Act the rule would be ultra vires of 
S. 46 of the Act. But it is not shown 
how the powers conferred on the Chief 
Officer in the latter part of B. 44 could 
be said to detract from the powers that 
have been conferred under the Act on 
the Standing Committee. 

It has also been urged by Mr. Mehta 
that as the rules have been framed and 
sanctioned under the Bombay District 
Municipal Act, 1901 they would not 
apply to the Surat City Municipality in 
the absence of a special resolution in 
that behalf by the Bombay Government. 
S. 5 (1) (b), Bombay City Municipalities 
Act, 1925, seems to be a complete 
answer to that contention. 

The notice as issued, in my opinion, 
is not invalid because the Chief Officer 
and not the Chairman of the Standing 
Committee has signed it. The reference 
in the notice to a resolution of the Stand- 
ing Committee makes it clear that the 
Chief Officer has signed the notice on 
behalf of the Standing Committee. The 
order of acquittal should be set aside 
and the accused convicted of an offence 
under S. 193, Bombay City Municipali- 
ties Act, 1925. As this is the accused’s 
first conviction under S. 193 a small 
fine, in my opinion, would meet the ends 
of justice. He should be sentenced^ to 
pay a fine .of Bs. 20. Should the drain 
continue undemolished the muntdpality 
could, if so advised, bring a fresh pro- 
secution against the accused. 

Broomfield, J.— I agree with the 
order proposed by my learned brother 
and with bis reasons. 1 need only add 
a few remarks with reference to one or 
two of the points in (be argument of 
Mr. Mehta who appears for the opponeiili 
(aoc^used)* argued that the Qhial 
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Officer cannot be hetld to have the power 
to sign a notice under S. 137 because 
^bat section empowers the Standing 
Oommittee to issue the notice, whereas 
’wrhen the power to issue the notice is 
-tsonferred upon the Chief Officer it is so 
^expressly stated, as for instance in 
8s. 135, 138 and 139 of the Act. But 
there is an obvious distinction between 
the power to decide whether a notice 
shall be issued and the mare executive 
«iOt of signing the notice. Ss. 135, 138 
and 139 confer upon the Chief . Officer 
powers in respect of certain matters 
which are similar to the powers con* 
ferred upon the Standing Committee by 
8. 137. But, in my opinion, there is 
viothing in this which is inconsistent 
with the view that the Chief Officer 
bas the power delegated to him by 
Municipal B. 44 of signing the notice 
which has to be issued in consaquenoe 
of the conclusion come to by the Stand- 
ing Committee. Mr. Mehta was quite 
correct in pointing out that rules dele- 
tgating powers made under S. 46 of the 
Act must be subject to any powers 
which have been conferred by the Act 
itself on the Chief Officer or on any 
committee. The rules, therefore, must 
be consisteut with and must not in any 
way detract from the powers conferred 
upon the Standing Committee by S. 137. 
If it had been provided in the rules that 
the Chief Officer was to have the power 
to issue a notice under S. 137 of his own 
motion, such a rule would obviously 
have been inconsistent with the Act and 
ultra vires. But a rule which merely 
allows the Chief Officer to sign the notice 
does not in any substantial way trench 
upon the powers of the executive com- 
mittee. Mr. Mehta has told us that the 
position would have been different if 
the Chief Officer had signed the notice 
order” or “on behalf of the Stand- 
ing Committee.'' He seemed to be al- 
most disposed to admit that in that 
case no objection could have been taken 
to the notice. I think it. is quite clear 
that if there bad merely been an omission 
to^write anbh;,(, words as “by order” or 
* -on behalf of (be Standing Committee” 
that would have been a mere defect of 
form which would have been cured by 
dl. (4), S. 192 of the Act. For the rOa- 
eons which have' been given 1 do not 
^nsidat that in thte case there was any 
defect or irregularity in the notice in 


view of B. 44 made under S. 46. The| 
Chief Officer appears to be the proper 
person to sign such a notice. But even 
if that rule had not existed I should 
have been inclined to hold that the 
defect in the notice would merely have 
Jbien a defect of form. It is quite clear 
that in substance 'there 'has been no 
irregularity. The Standing Committee 
decided that a* notice ought to be issued. 
The resolution of the Standing Com- 
mittee is referred to in the notice itself. 
To all intents and- purposes then the 
notice which the Chief Officer signed is 
a notice issued by the Standing Com- 
mittee in accordance with the ^maxlrn 
qui facit per alium facit per se, 

S.n./b.k. Order set aside. 
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(Bombay) 

MIRZA and BROOMFIEliD, JJ. 
William Cooper — Appellant. 

V. 

Emperor -Opposite Party. 

Criminal Appeal No. 18 of 1930, De- 
cided on 13th March 1930, from judg- 
ment of Chief Presy. Mag., Bombay. 

^ (a) Evidence Act, S. 30— Statement of 
accttted taken after close of prosecution 
case under S. 342, Criminal P. C , implicate 
ing CO' accused— It fis admiisible against 
co-accused— But no weight can be attached 
to it if CO accused implicated by it was not 
given opportunity to. cross-examine accused 
nor was he asked any questions to explain 
allegations made against him and state- 
ment was not made on oath. 

Statemanti of aoousei .nersoa taken after [the 
close of the prosecution case under S. 342, 
Oriminal P. G., ixnplioating himself and the 
other oo-aocusei would be admissible against 
the co-accused, although they are made in 
the course of the trial. But the weight to be 
attached to such a statement would depend 
upon the ciroumstanoeB of each oase. Where 
the statement is taken after the statement of 
the obher oo-acoused was recorded and the 
other oo-acoused is not given opportunity to 
cross-examine the accused making the state- 
ment nor the Magistrate put him any questions 
to explain the allegations made against him 
and furthdr the statement 'was not made on 
oath, not even the least value can be attached 
to it while considering the evidence against 
that oo^oooused ; 4 Calt 483 ; A. I, B$ 1933 All. 
322; -33 Mad. 302 17 All. 524 and 33 All. 58 
Cons. 6 Bom. 124, Bel on. [P 788 0 1; P 790 0 2] 
(b) Criminal P. C., S. 342-*Statoment 
of one accused cannot be eonsijdered 
against another accused in same trial nnder 
S. 342. 

- There is no provision in S. 313 which would 
seem to allow the statemeftt made by one 'ao- 
oueed Mrson to be taken into oonsideration 
againA the other aecueed in the same trial. 

787 0 3] 
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0* 27. Thahor and B. 0. Padhyt—iox 
Appellant. 

P. Bn Shin,gne-^lGT tbe Grown. 

Mirza, J. — The appellant, original 
accused 1, was tried along with two 
other, original accused 2 and 3, before 
the Chief Presidency Magistrate, Bom-, 
bay, for oflFences under S. 468 read with 
8. 119, and S. 420 read with 8. 120>B, I. 
P. 0., was convicted of those offences 
and sentenced to eighteen months' 
rigorous, rimprisonment. In convict- 
ing the appellant iThe Magistrate has 
relied on. a writtsn statement which 
accused 3 put in efter the close of the 
^prosecution case in answer to the 
^question put by the Magistrate: 

*'What do you wish to say with referenoe to 
the evidense given and recorded against you.*' 

He said : 

*1 got these falsa Goa lottery tickets printed 
at 1 ^ 0 . 1's pre^. Oooper (accused 1) made all 
the tracings. 1 have stated in full in my 
written statement the cicoumstances in which 
I got these tickets printed.” 

The written statement gives a full 
anl datiilal acooant of how the 
offences charged against the accused 
were committed by all the accused and 
one Coutinho who was not before the 
Court. Accused 3 pleaded guilty to all 
tbe charges and has inculpated himself 
and the other accused in the commission 
of the offences by his statement before 
the trial Magistrate. 

The tluestion we have first to consider 
is whether it would be permissible 
under the provisions*of S. 30, Evidence 
Act, to take accused 3’s statements into 
consideration against accused 1 and, 
secondly if these statements are ad- 
missible in evidence what value we 
should attach to them against accused 
1. S. 30, Evidence Act, provides that : 

"When more persons than one aro being 
tried jointly for the same ofianoe .and a con- 
fession made by one of such persons afiacting 
himself andsome other of such persons is prov<id 
the Court may take into consideration such 
confession as against suoh other person as 
against the person who makes suoh confession.” 

This, provision of the Evidence 
Aot is against the general Vule of 
English law and also the rule which 
prevailed in India prior to the passing 
of this Aot. The general rule of English 
law on this subject is that the oonfes- 
sion of an accused person is evidence 
only against himself and cannot be. 
used against others. On this account 
this section has always been strictly 


construed. It is clear in this case thatr^ 
this was a joint trial and if the states 
ment made by accused 3 can be said tor 
to be a confession which was ^‘proved’* 
at the trial it would be permissible to 
take it into consideration against ac^ 
oused 1 under the provisions of S. 30',^ 
Evidence Act. Mr. Thakor on behali 
of the appellant relies upon a diotuok 
of Qarth, 0. J., in Empress v. Ashootosh^ 
Chuclcerbutty (1) for the view that 
confession under S. 30 must not be onor 
made at the trial. The learned* Chief: 
Justice has observed : 

"The word ‘‘proved*’ in S. .30 must refer tCK^ 
a coufession made beforehand.” ^ 

MV. Thakor has also relied on Emperor^ 
V. Mahadeo Prasad (2) where Walsh, J.^, 
has held that (p. 326) : 

“the expression "proving a confession'* ia 
. . . inapplicable to the procedure where 
the Judge asks questions and an accused {^r» 
son gives explanations under a special seotioni 
provided for that purpose.” 

The questions which the Magistrate 
put to accused 3 were so put under the 
provisions of S. 342, Criminal P. 0.\ 
There is nx> indication in the language 
of that section that the answer given 
by one accused could be taken into con- 
sideration against his co-accused in 
their joint trial for the same offence. Tbe 
learned Government Pleader has argued 
that although tbe language of S. 342 
speaks of an accused person in tbe^ 
singular it must be held to apply 
equally to oases where the nu'nber of 
the accused is more than one. Although 
that is so there is no provision in S.. 
312 which would seem to allow thO' 
statement made by one accused person* 
to be taken into consideration against 
the other accused in the same trial as 
contended for by the Government 
Pleader before us. For that provisior^ 
of the law we can rely only upon S* 
30, Evidence Act. 

In Be Vempally Bali Beddi (3) Ayling^ 
J. drew a distinction between a trial 
before a Sessions Court where a persoti; 
pleads guilty at the outset and is con- 
victed on his plea and cannot be tried* 
jointly with others against whom tha^ 
trial proceeds and tbe trial before 
Magistrate. In the case before him alt 
the accused were tried jointly before & 

^ (l) [1878] 4 Oal. 483=8 0. L. R. 270. 

(2) A. I. R. 1923 All. 822=76 1. 0. 10253%2S 
Cr. L. J. 305=45 All. m. 

(3) [1913] 38 Mad. 802=15 Or. L. 13=22 
I. 0, 157. 
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Magistrate aud some had confessed the 
tsrims and implicated tbsir co aconsed 
4a statements made under S. 8i2, Orimi- 
nal F« 0.. and after their statements 
liad been recoiled and the evidence for 
the prosecution oloied had pleaded 
guilty under S. 255 (1), Criminal P. 0. 
The Court held that these statements 
could be taken into consideration 
against the other accused under the pro- 
visions of S. 30. In Empress v. LacJi- 
man Bala (4) the judgment of this 
Court implied that if the statement of 
the accused implicaating their * co-ac- 
cused bad been made' by them at 
the trial in the presence of the co-ac- 
cused v^hom those statements impli- 
cated in the offence they could have 
been taken into consideration under the 
provisions of S. 30, Evidence Act. The 
language of S. 30 does not seem to me 
to justify a distinction between a con- 
fession made by an accuse 1 person be- 
fore the trial and in the course of the 
trial, In my judgment the statements 
made by accused 3 would be admis- 
sible under S. 30 although they were 
mad 3 in the course of the trial. 

The next question is what weight 
should be attached to these statements 
of accused 3 against accused 1. The 
statements of accused 3 ware made after 
accused 1 had made his statement. It 
does not appear from the record that 
the learned Magistrate put any further 
questions to accused 1 with a view to 
enabling him to explain the allegations 
which were made against him in the 
statement of aecusei 3. Accused 3 on 
his own showing is guilty ot the 
olBfencos charged against him. He pleads 
guilty and prays for mercy. No doubt 
he has been convicted by the Magis- 
trate and sentenced to twelve months* 
rigorous imprisonment in the same trial. 
But the oirc'imstanoe under which ac- 
cused 3*3 statements were made seem 
to detract consideraSly from the weight 
wjaioh the Court might otherwise have 
attached to them. The, statements are 
not on oath. Accused 1 has had no 
opportunity of subjecting accused 3 to 
crqs^-examduajliion on those statements. 
The statements, admittedly are th^se of 
an accomplice mide after the close of 
the ease for the prpise^ation and after 
the statement of incensed 1. In my opi- 
pion it wo u ld not be s a fe to attach any 

(4) [teejj/OBom. ist. 


weight to these statements of aeoused 
3 in so far as they inculpate accused 1. 

Eliminating the statements of ac- 
cused 3 from our oonsideratiop as being 
of no value we have next to consider 
whether the evidence in the case apart 
from these statements would justify the' 
conviction of accused 1. « The learned 
Magistrate has relied upon the evidence 
of the two witnesses for the prosecu- 
tion, Motiram Ohandu and Bamchandra 
Bamji. He has also relied upon certain 
circumstances in the, case which seem 
to raise an inference of guilt against 
accused 1. (Hera thq judgment dis- 
cussed th\3 evidence of the two wit- 
nesses and proceeded). There is no- 
thing in the evidence of these wit- 
nesses which beyond raising a suspi- 
cion against accused 1 would go to prove 
that be had participated in the offence 
with which be is chargel. , „ ^ 

With regard to the unsatisfactory 
nature of accused I's statement it is 
for the prosecution to make out a prima 
facie case against the accused in the 
first instance. If no such cass is . made 
out the accused is not bound to give any 
explanation. The explanation given by 
accused 1 in his statement if true would 
appear to show that he is a gullible 
person who implicitly believed all the 
representations that were made to him 
by a comparative stranger like accused 
3. This explanation does not c^ppear 
to be inconsistent with the probabili- 
ties of ^the case. Apousel 3 must be 
credited with possessing a sharp intel- 
lect and pushful manners to have com- 
mitted an offence of this nature as 
admitted by him. It is by no means 
an impossible supposition that a m4n 
of this nature might by bis plausible 
manners succeed iu imposing on another 
who possasses a less acute iutellect than 
he. 

The circumstance that accused 2 was 
present in the press that evening has 
not been satisfactorily explained by 
accuse 1 1 in hU statement. That again 
seems tojcreate only a suspicion 'against 
accused 1 but is not sufficient by itself 
to praise a conclusive presumption of 
guilt against him. In my opinion on 
the evidence as it stands, if no value is 
tq be attached to the statemeut of ac- 
cused 3 in BO far as it inculpates ao- 
dqsod 1, the conviction of accused 1 
should not be sustained, Th^ conVic- 
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tion and sentenoa of aoousal 1 should 
be reversed and he should be aoquiftted 
and discharge}. 

Broomfield, J.— The prose^tion in 
this case arose from certain informa- 
tion given by accused 3 to the police. 
Aosnsed o was inculpated by the ac- 
cused in another case in cDnnexion* 
with the issue of forged lottery tickets 
which was decided in .August 1929. 
On 9th September, he went to Inspector 
Dyer and on that date and subse- 
quently he made • certain statements 
which were reluoed to writing. It 
would have beei^ possible presumably 
to produce accused 3 before *a Magis- 
rtrate, «in which case these statements 
of his might' have been formally put in 
avidence. This, however, was not done. 
What happened was that after the evi- 
dence for the prosecution had been re- 
corded at tho triiil, accused 3 was asked 
by the Magistrate what he wished to 
say with reference to the evidence re- 
corded against him. He then said: 

**L hava stated la full in my written state* 
meat the oiroumstanoes in which I got' these 
tickets printed" 

and thereupon a long written state- 
ment was placed upon the record pur- 
porting to give a detailed account of the 
whole affair and making various allega- 
tions against accused 1 in the case. A 
preliminary question which we have to 
consider is whether this written state- 
ment bf accused 3 so put in is a confes- 
sion which can bj taken into considera- 
tion under S. 30, Evidence Act. In the 
commentary on S. 30 in Woodroffe and 
and Ameer Ali's Liw of Evidence 
the opinion is given that 

confession duly made at any time by one 
of several accused parsons who are under ; trial 
fointly for the same ofionoe can be tikm into 
consideration under S. 30 as against the other 
accused persons." 

Tho authority for this proposition, 
however, is a case in some unauthorized 
report which is unfortunately not 'avail- 
able to us. The nama of the Court is 
not given and it is imposible for us to 
cay what weight should be attached to 
it. My learned brother has already re- 
ferred to the dictum of Gartb, 0. J. in 
Empress V, Ashootosh Chuherbutty (L). 
That was an obiter dictum. The ques- 
tion whether a confession made at the 
trial was within the scope of 8. 30 was 
not actually befofa the Court. On the 
other hand in several reported oases it 
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appears to have been assumed that S. 30 
would apply to «sucfa a confession. In 
Empress v. Lakshman Bala (4) and in 
In the matter of the Petition of Chandra 
Nath Sirkar (S) statement made at the 
trial by one accused were held inadmis- 
sible against another on the ground 
that they were not made in the presence 
of that other. The view of the Oonrt 
in both cases appears to have been that 
apart from that irregularity the con- 
fessions would have been sufficiently 
“proved** within the meaning of^S. 30, 
althou^ the point is not expressly de- 
cided. In Queen Empress v. Pirbhu (6) 
and Queen Empress v. Paltita (7) con- 
fessions at the trial by one accused 
incriminating another were held inad- 
missible on the ground that the accused 
making the confession had pleaded 
guilty. It was held, therefore, that .the 
confessing accused was not being jointly 
tried within the meaning of 8. 30. 
Apart from that circumstance, however, 
the view of the Court would apparently 
have been that the confessions would 
have been within the terms ^of the sec- 
tion. In lie t Bali Beddi {3) which has 
been referred to by my learned brother, 
we have a definite authority for the 
view that 8. 30 does cover confessions 
made at the trial. I think there can be no 
doubt that the general practice has been 
to regard sueh confessions as admissible 
under 8. 30, although I should say that 
statements made from the dock by one 
accused against another have .not usu- 
ally been treated with much attention, 
and a case like the present,* in gvhich a 
long written statement is put in from 
the dock, must be quite exceptional. 
8inoe the commentary in Woodroffe and 
Ameer Ali was written, there has been a 
decision of a Judge of the Allahabad 
High Court in Emperor v. Mahadeo Pra^ 
sad (2) to the effect that (p. 326): , 

"bhe expression "proving a confession" is . . • 
inapplicable to the procedure where the Jadge 
asks questions and an aooussd person gives ex- 
planations under a special section provided* for 
that purpose." 

In the course of his judgment in that 
case Walsh, J., after referring to the 
fundamental principles of English ecri- 
minal law th%t an accused is entitled to 
know what the evidence against him is 
before he is called upon for his defence 

(5) [1381] 7 Oal. 65. 

(6) [139, 5J 17 All. 524=sfl895; A. W. N. Ill , 

(T) [1900] 98 All. 63=(19J0) A. W, N, 19?* 
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and that when the prosecntion case is 
closed it eannot be reoMned or added 
to, obeerved as follows \p. 325): 

"Bierjr Judge in snob a oaee iu England, 
9vli6re otitements %ro made from ths dook after 
the oaee for the prosecution 'is closed, warns 
. the jury that they must not take into ac* 
count anything which one accused in the dook 
may say about the other. To use, therefore, a 
statement made in the dook by one accused 
against the other in a joint trial, ofEends 
against at least two of the fundamental prin* 
ciplcs of the criminal law. The legislature in 
India saw fit to create an exception which is 
contained in S. 80, Evidence Act. In my opi- 
nion that must be construed with reference to 
the fundamental principles to which it creates 
an exception. If the section is carefully read, 
1 think nobod^r, bearing in mind the funda- 
mental principles which I have just mentioned, 
ought 'to have any difiioulty in coming to 
the conclusion that what is contemplated is 
formal proof by the prosecution of a confes- 
sion previously made.” 

I think it must be admitted that the 
reasoning in this ease is very cogent. S. 
SO, Evidence Act, must certainly have 
contemplated a confession ** proved" as 
part of the prosecution case, to which 
the accused has an opportunity of reply- 
ing, and not a statement made by a 
co-accusdd from the dock in reply to 
questions by the Court or a written 
statement handed in at that stage. The 
language of S. 30, when a confession is 
proved" is clearly not very appropriate 

0 statements made or put in from the 
dock* If statements made by an accused 
in reply to questions under S. 342, Cri- 
minal F. C., were intended to be admis- 
sible as evidence or to be taken into 
consideration against other accused one 
would have expected that the section 
would provide for it. But it does not do 
so. On the other hand, there is no 
reason for regarding the language -of S. 
80, when it speaks of a confession and 
of proving a confession, as being in any 
way technical. The statement of ac- 
cused 3 in this case is undoubtedly a 
confession. It was produced by ac- 
cused 3 himself and it appears to have 
been- read out in Court, that is to say, it 
would seem to have been ^*proved" in the 
sense which was regarded as sufficient 
in Empress, y. Lukshman Bala (4) and 
in other cases to which I have referred. 

1 should not be prepared to go so far as 
to say that the language of S. 30 is not 
wide enough technically tp cover a con* 
fessional statement so put in. 

At the.^same tim^ I have no hesitation 
jin holding that under the circumstances 


of this case the statement of accused S\ 
is quite worthless and ought not to bej 
relied upon in the least. If the state 
ment bad been proved as paist of thej 
prosecution case, if there had been an 
opportunity of comparing ib \{ith pre- 
vious statements made by accused 3 to( 
Inspector Dyer, it might then have been 
said to have some value. Even in that* 
case it would have been obviously in 
ferior to the evidence of an accomplice 
as not being given on oath and not sub- 
jected to cross-examination. Even in 
that case we should have to consider 
that the statement is npt corroborated 
by any other evidence as to some of thej 
most material particulars, for instance, 
as to the alleged preliminary conspiracy, 
and that on the other hand it is contra- 
dicted, for instance, as to the time takenj 
over the printing of the tickets, by the} 
evidence of the prosecution jvitnef36&. 
But as it is the statement having been 
simply put in after the prosecution case} 
was completed, and accused 1 not having 
even been questioned about it it has inj 
my opinion no value at all. (Here thel 
judgment discussed evidence and con- 
cluded.) The evidence being what it ie 
I think it may be said that there is a 
reasonable doubt in the case, of which 
the accused must have the benefit, I, 
therefore, agree with my learned brother 
that the conviction should be set aside. 

Per Curiam. — The conviction tandf 
sentence are set aside. The accused ia 
discharged and acquitted and ordered to 
be set at liberty. 

S.N./r.K. Conviction set aside. 


1930 Cr, Cases 790 

(Bombiiy) 

Miuza and Broomfield, JJ. 

Gafur Zarmftaaj— Accused. 

V. 

Emperor — Opposite Party. 

Criminal Bef. No. 17 of 1930, Decided^ 
on 2Qd April 1930. 

(a) Criikiinal P. C., S. 179 — "Conse- 
quence** is not restricted in its meaning tu 
consequence which Is necessary ingredient 
of offence. * 

The word "ooasequenoe’* in S. 179 bsars its 
ordinary graihznatioal meaning and is not tO' 
be restricted in its moaning to a oonaaqus^nce* 
whioh is a necessary ingredient of the offence : 
A. h Jt. 1922 Bow. 89, Foll\ 38 Mad. 639, not 
Foil. [P 791 C 2} 

(b) Criminal P. C, S. HS-V. P. nareels,. 
posiod by accuiod, received by sddrosseea 
Olid value paid to post office-* Accused 
cbsrged of cheating— Posting of parcels was 
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e:tenti«l part of offence and ao Court wliere 
they urere potted hat juriedietlon lo try cate 
both under S« 179 and alto under Criminal 
P. C., S. 182 (2). 

Where tJie»aoous9d styling himself at **rha 
Director of Mesmerism’* posted three V. P. 
parsals containing a piece of paper purporting 
to convey the first lesson in mesmerism, the 
parcels were receive i by the addressees and 
value paid to the post office, the act of deceiv- 
ing and the act of inducing delivery of pro- 
perty were composite acts which began with 
the delivery of the parcels lio the post office 
for posting* The posting was an essential part 
of the offence and so both under S. 179 and 
S. 182 (2) the Court ip whose local area the 
posting was made h%d jurisdiction to try the 
case: AJ.R. 1923 Mad, 686, Appr,\ 33 Mad 639, 
not Appr,^ 1927 MaA 544, Diss. from, [P 792 0 1] 

W. B. Pradhan-^tor the Grown. 

Broomfield, J. — ^The District Magis- 
trate, Kolaba, has forwarded to this 
Court the papers in three cases pending 
in the Court of the First Glass Magis- 
trate, Panvel, and asks for directions 
unSep 8. 185, Criminal P. G., as to the 
place in which and the Court by which 
the said cases ought to be tried. The 
accused in these three cases is one 
Y. A. Gafur Earimbax Pathan. ,He is 
said to belong to Srinagar but has been 
living at Panvel, where he has bean 
leading the life of a fakir and calling 
himself a “Director of Mesmerism." 
On 6th July 1928, the accused sent 
a parcel by value payable post for 
Bs. 2-8-0 to one Vithal Shankar Gulve 
of Poona. On 16bh July 1923 he sent 
a simUar parcel by value payable post 
for the same amount to the Deputy 
Commissioner, Sialkot, and on the same 
day he sent a third parcel by value pay- 
able post for the same amount to the 
Deputy Commissioner, Hissar. The 
parcels contained nothing but a paper 
on which was written what purported 
to be the Srst lesson in a oorrespondance 
course in mesmerism. The addressee 
in each case paid the amount to the 
post oMoe and in two cases the amounts 
were in due course paid by the post 
office to the accused at Panvel. The 
amount of the V. P. parcel addressed to 
the Deputy Commissioner, Hissar, has 
been detained in the post ctffioe. In 
consequence of these liransaations the 
accused was charged with three offences 
of cheating under S. 420, I. P, C , and 
the oases were being tried jointly. 
Daring the coarse of the trial the atten- 
tion of the Magistrate was drawn to a 
deoision of a single Judge of the Madras 
High Court in the case of KaUek, 


In re (l). On the strength of this ruling 
the Magistrate came to the conclusion 
that he had no jurisdiction to try the 
cases and that they ought to be tried at 
Poona, Sialkot and Hissar respectively, 
He accordingly submitted the papers to 
the District Magistrate for disposal and 
the District Magistrate, as already 
stated, has referred the matter to this 
Court under S. 185, Criminal P. C. 

In our opinion the Magistrate is mis- 
taken in bolding that he has no juris- 
diction to try these cases. The case of 
Kaleek^ In re (1) is no doubt a case upon 
similar facts. The accused in that case, 
w^o had received ^an order for four 
boxes of tea from the complainant, a 
resident of Hyderabad, despatched from 
Madras by value payable post four boxes 
containing not tea but sawdust. The 
point before the Court was whether the 
Madras Court had jurisdiction to try 
the accused on a charge of cheating. It 
was held that* it had no jurisdiction, 
the reasons given being that so far as 
the oonplainant was concerned the 
deceit and the delivery in consequence 
of the deceit were complete when the 
money was handed over to the post 
office at Hyderabad, and the subsequent 
delivery by the post office to the accused 
was not a necessary ingredient of the 
offence. The Madras High Court has 
held in several oases that the word 
“consequence" which occurs in S. 179, 
Criminal P. G., must be taken to mean 
something which is a necessary ingredient 
of the offence. That has been laid down, 
for instance, in the case of Be, Banu 
bilae (2). But that case was not appro- 
ved of in Emperor v. Bamratan Chunu 
lal (3), where it was held by Maoleod,C. J., 
that the word “consequence" in S. 179, 
Criminal P. G., bears its ordinary gram-i 
matical meaning and is not to be res-| 
trioted in its meaning to a consequence' 
which is a necessary ingredient of the 
offence. The payment of the money to 
the accused in Panvel may not be tech- 
nically a necessary ingredient of the 
offence of cheating as defined in S. 415, 
I. P. C., but quite obviously it is a con- 
sequence of the accused's act in posting’ 
thes e parcels. It was precisely the oon- 

(1) A. I. B. 1927 Mad. 54lttl01 I. 0. 484^23 
Or. L. J. 452. 

(2) [1914] 3S Mad. 639-15 Or. L. J. 688^26 

I. 0. 138. , 

(3) A. I. B. 1922 Bom. 89:s£$ Or. Ii. J. XU^ 
65 1. 0. 637^10 Bom. 641. 
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Beqtneoee whioh he must have intended. 
If, therefore, we take the word "con- 
eequenoe" in its ordinary grammatical- 
sense it is clear that S. 179 gives the 
Panvel Court ftzrisdicbion to try all the 
three cases. This is one way in whioh 
the case of KaleeTc, In re (1), may be 
distinguished so far as the Courts in 
this Presidency are concerned, viz., that 
it is based on a restricted interpretation 
of the word “consequence** whioh has 
not been approved of by our High Court. 

But, with all deference to the learned 
Judge who decided that case, it appears 
to us that S. 179 and also S. 182, Crimi- 
nal P. C. Should be considered to give 
the Panvel Court jurisdiction quite 
apart from any question of the inter- 
pretation of the word “consequence" in 
the former section. The language of 
S. 179 is as follows : 

“When a person is aoousad of the commis- 
sion of any ofienoe by reason of anything 
whioh has been done, and of any consequence 
whioh has ensued, such ofEenoe may be in* 
quired into or tried by a Court within the 
looal limits of whose jurisdiction any such 
thing has been done, or any such oou^equenoe 
has ensued.” 

The offence of cheating, as defined in 
S. 415, I. P. C., consists in deceiving a 
person and dishonestly inducing the 
person deceived to deliver property. In 
a case such as the present it appears to 
us to be reasonable to hold that the act 
of deceiving and the act of inducing 
delivery of property are composite acts 
which begin with the delivery of the 
parcels to the post office for posting. It 
jmay, therefore, be properly said that 
{the accused in this case is accused of 
the commission of the offence of cheat- 
ing by reason of the delivery of these 
parcels to the post office in Panvel. 
That posting is in fact an essential part 
of the offence. Even if the parcels had 
not reached the addressees, or if the 
addressees had declined to pay, the post- 
ing of the parcels with the dishonest 
intention of getting payment on them 
would seem to amount to an attempt to 
commit the offence. In our opinion, 
therefore, 3. 179 clearly applies. For 
tH!e same rbason it would appear that 
S. 182, Orlmihal P. C., would give juris- 
dietion to the Magistrate at Panvel. 
That section provides in OL 2 thereof 
that where acr offence is committed 
partly in one local area and partly in 
another and in 4 thereof, that where 


an offence consists of several acts done 
in different local areas, it may be in- 
quired into or tried by a Court having 
jurisdiction over any of suoh^local areas. 
The offence in this case, in our opinion, 
was committed partly in Panvel, by the 
posting of the parcels there, and partly 
in Poona and Hissar whete the money 
was paid over by the addressees to the 
post office. The offence also consists of 
several acts done as regards the posting 
of the parcels in Panvel, as regards the 
inducing payment of money in the other 
places aforesaid. For both these rea- 
sons, thei^efore, S. 182 enables £he oases 
to be tried in the Panvel Court, 

The learned Government Pleader re- 
ferred to another case of the Madras 
High Court, Krishnamurthy Aiyar v. 
Parasurama (4). It was there held that 
where a letter containing defamatory 
matter was posted at one place in*' order 
that it might be read at another, the 
offence of defamation is triable, under 
Ss. 179 and 182, Criminal P. C., either 
at the place where the letter was posted 
or at the place where it was intended 
to be read. The reason given for the 
decision was that the accused had done 
all in his power towards publication 
and had lost control of the letter when 
he had committed it to the post. We 
find some difficulty in reconciling the 
decision in this case with the decision 
in Ealeekt In re (l), referred fco'above, 
and we consider that it supports the 
view we have takea of the application 
of Ss. 179 and 182. 

The District Magistrate appears to 
ha^e accepted the First Class Magis- 
trate’s view of the law as to jurisdic- 
tion. He has asked this Court to make 
a ditection as to the trial of these cases 
under S, 185, Criminal P. C. Thai could 
only be done as regards one of the oases, 
namely, that in which the parcel was 
despatched to Poona, but for the rea- 
sons , given above there is no need to 
make any order under S. 185. The 
First Class Magistrate, Panvel, has 
jurisdiction to try all three of the cases. 
We, therefore, direct that the papers 
should be returned to him and that he 
should procedfl to dispose of the oases 
according to law. 

Mirsa, J. — agree. 

. g.y./B.K, Order acoordingly, 

(4> A. X. B. 1933 Maj. £63»72 X. C. 69=^24 
Or. L.J.809. 
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(Culctttta) 

Peakson and Pattbbson, JJ. 

Sachani^Khan — Appellant. 

V. 

— Opposite Party. 

Criminal Appeal Ko. 546 of 1929, De- 
cided bn 2Lst January 1930. 

(a) Criminal P. C., S, 297 — Judge should 

group wiCnesses in such way as to direct 
attention ef jury to evidence regarding each 
of particular facts sought to be proved on 
each side. . 

The Judge in his charge to the jury, should 
group thee witnesses in such a way as to direct 
the attention of the* jury to the evidence re- 
garding each of the particular facts sought to 
be proved on each side. He should not merely 
place the depositions before the jury in the 
order in which they were examined as it may 
lead to confuse the minds of the jury in some 
respects. [P 794 0 1, 2] 

(b) Criminal P. C., S. 297 — Material wit- 
ness aot examined by prosecution — Judge 
should direct jury to presume that his evi- 
dence would not have supported prose- 
cution. 

Where a material witness for the prosecution 
is not called the Judge in his charge to the 
jury, should direct them that it should be pre- 
sumed from the fact of his non-examination, 
that if he had been examined his evidence 
would not have supported the case for prose- 
cution. . [P 796 0 2] 

(c) Criminal P. C-, S. 297 — £vidonco of 
approver — Judge should tell jury that cor- 
roboration required is one tending to con- 
nect each accused with offence. 

In dealing with the evidence of an approver 
the Judge should tell the jury that the sort of 
corroboraticn that is required is corroboration 
in material particulare tending to connect each 
of the accused with the offence. 

Where the jury are well aware of the kind of 
corroboration required, the omission to state 
the law in more precise terms does not amount 
to misdirection. 

But the omission of the Judge to draw the 
special attention of the jury to the fact that 
though there is some corroborative evidence as 
regards the movements of two of the accused 
in a case of dacoity immediately before and 
immediately after the occurence, there is no 
such corroboration in respect of the third ac- 
cused, amounts to misdirection. [P 797 G 2] 

Nurul Appellants. 

Khondkar and Nitmal Chandra Das 
Gupta — fou the Orown. • 

Jlildgmeiit. — This case arises ont of a 
dacoity that was ooinmitted on the night 
of 2nd November 1926, in the boat of 
one Kali Kumar Banikya, an itinerant 
vendor of metal utensils. -The other 
occupants of the boat were Kali Kumarls 
nephew, Iiebu, and two Manjhis named 
Bajendi'a and Bit Cfaaran, They were 
1930 Cr. 0. 100 


all strangers to the locality and so were 
unable to recognise any of the dacoits 
as men who jbad been known to them 
from before. WbAi Kumar lodged a first 
information at the thanaon 3rd Novem- 
ber, in which he stated that none of the 
occupants of the boat bad been able to 
recognize anyone, but that he thought 
that he might be able to recognise 
two or three of the dacoits, if ha 
saw them again. He also gave des- 
oriptions of three of the dacoits, one 
of whom, be said, had threatenedi 
him wilh a knife, while the other two 
bad caught him by the throat. On 
cojping to the spot, the Suh-Inspeotor 
arrested one Samiruddin, and in conse- 
quence of information given by Sami- 
ruddin, a box of utensils that had been 
stolen by the dacoits was recovered from 
the bed of the river. Various other 
articles were also seized, and a number 
of persons were arrested and sent up for 
trial. When produced before the Magis- 
trate, Samiruddin made a confession 
and was subsequently made an approver. 
Seven persons, including the three ap- 
pellants, were committed for trial before 
the Third Additional Sessions Judge of 
Mymensingh, and of these, three were 
acquitted, while the three a; pellants and 
one other person, who has ret joined in 
the present appeal, were convicted on a 
unanimous verdict of guilty. 

The evidence consists mainly of that 
of the approver Samiruddin who gives 
a detailed account of the whole affair 
from start to finish, and the evidence of 
Kali Kumar, Lebu and Bajendra to the 
effect that the three appellants were 
among the dacoits, and also the evidence 
of some of the local men regarding the 
movements of the approver and of hie 
associates immediately before and im- 
mediately after the ooourrence, as well 
as evidence regarding the recovery of 
the box of utensils and the proceedings 
of the police in the course of the in. 

vestigation. 

The statements of the appellants 
the trial were to the effect that they 
were innocent and knew nothing al^nk 
the occurrence, while the defence Eoo^k 
to be set up on their behalf in «r<»s. 
examination and in argument appears 
to have been that they had been faljiely 
implicated by the apmoyer, partly in 
order to exoolpate his zeal aotoeiates in 
the orime.and psartly ont of enmity,, : 1%, 
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nob denied by the defence at the 
time of the trial that the daooity had 
actually taken place as alleged and that 
the approver had been one of the dacoits, 
nor has any simh contention been urged 
on appeal. 

In his charge to the jury the learned 
Additional Sessions Judge has dealt with 
the matter in the following way. After 
explaining the charges he places the ap- 
prover’s evidence before the jury at 
great length, at the same time stating 
that though it is not illegal to ^convict 
an accused person on the uncorrobora- 
ted testimony of an accomplice, it is 
considered* as a role of practice unsafe 
to do so, unless the testimony of the ap- 
prover is corroborated by independent 
and reliable evidence in material parti- 
culars fixing the guilt on that person. 
He next places before the jury the evi- 
dence of Kali Kumar, Bajendra and 
Lebu with special reference to the ques- 
tion of identification, at the same time 
drawing the attention of the jury to the 
discrepancies in the evidence of these 
witnesses and of the approver as regards 
the specific acts attributed by them to 
the various accused persons. He also 
draws the attention of the jury to the 
fact that Bajendra and Lebu had not 
been able to identify any of the accused 
before the police, and asks them to con- 
sider whether in these circumstances 
the evidence of these witnesses is not 
altogether worthless, and whether it 
can at all the relied on as corroboration 
of the evidence of the approver Bami- 
ruddin. As regards Kali Kumar, the 
Judge points out that Kali Kumar has 
stated in his evidence that he hopes to 
get back his money in case of convic- 
tion, and he asks the jury to consider 
whether this hope may have induced 
Kali Kumar falsely to identify some of 
the accused as having been among the 
daeoits. After discussing the evidence 
of the approver and of the occupants of 
the boat in the above manner, the Judge 
proceeds to place the evidence of the 
remaining witnesses before the jury. 
This he does at great length, indeed at 
tob great length; for the important facts 
elicited frctn' these witnesses are .to 
some extent buried under a mass of un- 
necessary and unimportant details., This 
tis especially unfortunate in view of the 
lfa*2t that the Ju&ge, Instead of grouping 
iths wituesses in such a way as to direct 
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the attention of the jury to the evidence 
regarding each of the particular facts 
sought to be proved on either side, has 
merely placed their depositions before 
the jury in the order in which they were] 
examined. This method of dealing with 
the evidence may have tended to con- 
fuse the minds of the jury in some res- 
pects, but this defect has in our opinion! 
been remedied* (except to some extent, 
as regards the existence or the absence 
of corroboration of the approver’s evi- 
dence, a point which will be referred to 
again presently), by the summing up of 
the evidence against ^each individual 
accused in the concluding portion of the 
charge. 

After placing the evidence before the 
jury in the manner indicated above, the 
Judge briefly discusses the evidence to 
show that the dacoity actually took place, 
and that the approver was one bf lihe 
daeoits. He then goes on to say that the 
most important question is whether any 
of the accused persons standing in the 
dock and if so, which of them, were 
concerned in the dacoiliy/'' and again 
warns the jury that it would be extreme- 
ly unsafe to rely solely upon the un- 
corroborated testimony of the approver. 
He also reminds them that they will 
have to consider whether the statements 
of the approver regarding the complicity 
of any of the accused have been corrobo- 
rated by independent, untainted gnd re- 
liable evidence, and points out that 
**it is one thing that a diaooity was committed, 
but it is quite another thing that any of the 
accused was concerned in the crime.*’ 

In this connexion be invites the at- 
tention of the jury bo the evidence sug- 
gesting the existence of enmity bet- 
ween Samir and some of the accused 
and to the defence contention that 
Samir may have implicated them falsely 
out of enmity and in order to shield his 
real associates. He then again refers 
to the evidence of identification, point- 
ing out that there was moonlight at 
the time of the occurrence, and that 
Kali Kumar had no grudge against any 
of tbeacqused; and after referring again 
to the discrepancies regarding the part 
played in the daooity by the parsons 
whom Kali Kumar had identified, he 
asks the jury tb consider whether, in- 
dependently of the evidence of the ap- 
j^over, they can rely upon the identifica- 
tions made by Kali Kumar at the iriah 
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In bis summing np of ihe eTidenoa 
against each indiyidual accusedt the 
Judge draws the attention of the jury, 
so far as the accused persons other than 
the present appellants are concerned « to 
the esListence, or the absence, of inde- 
pendent evidence corroborating the ap- 
prover* In dealing* with the case of 
Hachani Khan one of the present appel- 
lants, the Judge refers to.his identifica- 
tion by[Eali Kumar, to the discrepancies 
regarding the part played by him as 
pointed out in tha*earlier part of the 
charge, and to the evidence suggest- 
ing the *possibla existence of enmity 
between him and the apprx>ver*Samiiud- 
*din. He omits, however, to refer to 
the evidence of (P. W. ll), Safiruddin, 
who speaks of the assemblage of a 
number of people (including Meghu, 
one of the appellants), in Hachanfs 
hodse* on Jthe night of the occur- 
rence. This is a piece of evidence which 
if believed, tends to corroborate the 
evidence of the approver, both in res- 
pect of Hachani and in respect of 
Meghu. The Judge has dealt with 
Meghu’s case in a manner similar to 
that in which he has dealt with 
Hachani's case referring again to the 
evidence of identification by Eali Kumar 
and to the discrepancies between the 
evidence of Eali Kumar and Sami- 
ruddin regarding the particular part 
played by the accused. He has also 
referred to Safiruddin’s evidence re- 
garding Meghu*s presence in Hachani’s 
house on the night of the occurrence and 
to the evidence of (P. W. 19), who says 
that he saw Samiruddin (the appro- 
ver) and Meghu sleeping together in a 
hut in Megbu’s bari shortly before sun- 
rise on the morning after the occur- 
rence. This is a piece of evidence 
which, if believed, tends to corroborate 
the approver's evidence as against 
Meghu. The Judge has not in so many 
words drawn attention of the jury to 
the fact that the evidence of Safiruddin 
and of Samiruddin Taluqdar (P, W. 19), 
tends, if believed, to corrobofate the 
approver's evidence as regards. Meghn's 
participation in daooity, but he has, 
after referring to their evidence, again 
reminded the jury of the evidence of 
enmity betweeen Meghu and the ap- 
prover. 

As regards the appellant Shah Newaj 
alias Fuler Bap, the Judge asks the 


jury to consider whether they can rely 
on the identification by Eali Kumar and 
the approver. He has not, however,, 
specifically drawn tbeir attention to 
the fact that, apart from the identifica- 
tion of Shah Newaj by Eali Kumar,, 
there is no other evidence of the ap- 
prover so far as the participatiion of 
Shah Newaj in the daooity is concerned. 
It may here be remarked that that there 
is some evidence on the record to the 
effect that some of the accused persons^ 
including the three appellants, bad been 
at the fiat on the day immediately pre- 
ceding the occurrence, but the Judge 
ha^ quite rightly not treated this as 
corroboration of the approver's evidence 
to the same effect, and has in fact 
not referred to it in his charge, ex- 
cept quite casually while placing the 
evidence of the witnesses before the 
jury. It would perhaps have been 
better, if the Judge had told the jury 
in so many words that the evidence on 
this point ought not to be regarded as 
corroborating that of the approver in- 
asmuch as it in no way tended to con- 
nect any of the accused with the actual 
occurrence. 

It is true that the evidence on this 
point tends to corroborate Eali Kumar's 
evidence to the effect that he had 
seen these persons at the hat on 
the day in question. The first infor-^ 
mation, however, contains no mention 
of Kali Kumar having recognised any 
of the dacoits as men whom be had 
seen in the on the previous day, 
(as be now says), and it would have 
been better if the Judge bad drawn the 
attention of the jury to this fact. It is 
very doubtful whether there is any. 
truth in the allegation but the JudgOr 
though he did mention it in stating tbe^ - 
case for the prosecution, does not ap- 
pear to have laid any stress on it and 
there is no reason to suppose that the 
jury attached any importance to it or 
that they might have taken a differei^tr 
view of Kali Kumar's evidence if their 
attention had been specifically drawn, 
to the fact that the first information 
contains no mention thereof. As •a 
matter of fact, the first information 
was read over to the jury in the course 
of the charge: so they were in a posi- 
tion to notice the omission for ^hem- 
selves and to draw ^such inference 
therefrom as they might think fit. 



796 

lb bait been urged on behalf of the 
^tppellanbs fehab there are certain defects 
in the charge which amount to mis- 
diretctions and that the result has been 
•a failare of justice. It is contended in 
the first pUcs that there was an omis- 
'Sion amounting'to a misdirection in not 
drawing the special attention of the 
•jury to the fact that the first informa- 
tion contains no mention of Kali 
Kumar iiaving, as be stated in his evi- 
dence seen some of the daooits includ- 
ing the present appellants, at t)ie hat 
on the day immediately preceding the 
occurrence. This point has already been 
referred to^above and "for the reasons 
given we are of opinion that tire ac- 
cused have not been prejudiced by the 
omission in question, and that there is, 
therefore, no substance in this conten- 
tion. 

Another point that has been taken is 
that the Judge did not draw the atten- 
tion of the jury to the fact that there 
was no evidence to show that Kali 
Eumar * identified any of the pres 3 nt ap- 
pellants before the investigating police 
-officer. It is a fact ^that there is no 
such evidence on the record, and the 
reason is obvious, namely that, having 
regard to the provisions of S. 162, 
Criminal F, G., it was not open to the 
prosecution to question Kali Kumar on 
this point. It was, however, open to 
the defence to cross-examine him on 
the point (if he had, in fact, not iden- 
tified the appellants before the Sub- 
Inspector) and this the defence did not 
do. The approver was arrested on 7bh 
November and the appellants, Shah 
Newaj and Megbu were arrested on the 
following day. There is evidence that 
Shah Newaj and some others' (but not 
Meghu) were taken to the complainant’s 
boat after arrest and that Bajendra and 
Lebu failed to identify any of them as 
having been among the daooits. There 
is, however, no evidence as to whether 
KsCli Kumar did or did not identify any 
of these persons before the Sub-Ios- 
ipeotor as havjng been among the daooits. 
Now would such evidence have been 
a<Itoisaible 'bnless the defence had 
chosen to cross-examine Kali Enmar on 
the point.' As regards Meghu, there is 
no to show that he wat at 

any time takenj* to the oomplaioant^s 
boat for the purpose of ' identification 
or that Kali Kumar and his companions 
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were ever aeked dating the course of 
the police iuvestigation whether they 
could identify him Or not. As regards 
Hachani he was arrested later and was 
shown to Kali Eumar at the thana, 
but there was ho cross-examination as 
to whether Kali Kumar did or did not 
identify him at that time.* 

In these circumstances the Judge 
was quite right in only drawing the 
attention of the jury to the fact that 
Bajendra and Lebu had uDt been able 
to identify Shah *Newaj before the 
police, and in miking no comments as 
regards the evidence or lack of^eviienoa 
of identinoation before the police in 
respect of the other two appellants, ' 
Hachani and Meghu. 

Then again, it is pointed out that 
Bir Oharan, one of the occupants of the 
boat, was not examined as a witness 
and it is urged that the *Judge was 
guilty of a misdirection in not telling! 
to the jury that it might and indeedl 
should be presumed from the fact ofi 
his non-examination that if he hadj 
been examined his evidence would notj 
have supported the case for the pro- 
secution. This contention is perfectly 
correct so far as it goes. The Judge 
should in our opinion have given the 
jnry a direction on these lines. There 
is, however, evidence that Bir Charan 
is a very old man and there is nothing 
to show that be ever came out ef the 
covered pDrtion of the boat or that he 
saw anything of the*daooity. This be- 
ing so we have no doubt that the jury, 
though not given any special direction 
on the point drew the correct inference 
for themselves, namely that Bir Charan 
if he had been examined ‘as a witness 
would not have been able to throw any 
light on the question of the identity of 
the dacoits. In this view of the matter, 
the omission to give the jury the direc- 
tion that is usually given in such cir- 
cumstances, is a matter of little im- 
portance and cannot possibly have had 
any eSect on the verdict. 

Lastly, and this is a point of soma 
importanse, it is contended that the 
charge is defective inasmuch as the 
Judge did not properly direct the jury 
regarding the kind of corroboration 
that is required before nlacing reliance 
on the evidence of such an approver as 
the approver in the present ca86i It is 
oonoede^d that the Judge repeatedly told 
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the jury ihat i(i ^ould be uaaete to base 
a conviction on the evidence of the ap- 
prover, unless, snoh evidence was cor- 
roborate! by independent and reliable 
evidence in material particulars, but it is 
contended that the Judge should have 
gone further than that, and should^ 
have explained to the jury that by the* 
expression " material particulars," as 
jused in this connexion, is meant such 
particulavs as tend to connect each of 
the accused with the offence charged. 
In this connexion reference has been 
made to the case Rebati Mohan Ghahra^ 
^varti V. lEmperoi^ (1) in which it was 
I held that it is for the Judge to (determine 
whether there is any evidence that does 
corroborate the story of the approver so 
far as the complicity of the accused is 
concerned, and that it is the duty of 
the Judge to direct the attention of the 
jiury (R) those portions of the evidence 
confirming Qr corroborating the accom- 
plice’s story, which do or do not fulfil the 
requirements referred to above, namely 
the evidence corroborating the accom- 
plice's story in material particulars 
implicating the accused. In that case 
the Judge had, in his charge to the jury, 
treated as corroborative evidence, evi- 
dence which in no way tended to con- 
nect tht accused with the offence, and 
in this he was held to have been 
wrong, but the conviction was neverthe- 
less upheld, as it was found that there 
was in fact sufficient corroborative evi- 
dence in law against the two appellants, 
that is to say, evidence corroborating 
the accomplice in some material parti- 
culars implicating the accused. In the 
present case the Judge has not indeed 
told the jury, in so many words, which 
portions of the evidence should be re- 
garded as corroborative in the above 
sense, and which portions should not be 
so regarded, but there are several pas- 
sages in his charge which must in our 
opinion have had the same effect on the 
minds of the jury as a specific direction 
on the lines indicated above would have 
had, a? for example, the pas^ge that 
has already been quoted, namely : 

*' it is oonsidsred as a rule of praotios aa* 
safe to convict an accused upon the testimony 
of an approver, unless corroborated by indepen* 
dent and reliable evidence in material parti- 
culars fixing the guilt on that accused.’' 

Then again, after placing the whq^e 
of the evidence before the jury, the 
Judge says : 


" The most important question is whether 
any of the aobused persons standing in the 
dock, and If so which of them, were con- 
cerned in the daooiiy. On this point' the jury, 
unless they are inclined to rely solely upon 
the nnoorroborated testtmony^of the approver 
which would be extremely unsafe, will have to 
consider whether the statements of the ap- 
prover r^gerding the complicity of any of the 
accused have been corroborate! by indepen* 
dent, untainted and reliable evidence. It is 
one thing that a dacoity was committed, buff 
it is quite another thing that any of the ao* 
cased was concerned in the crime " 

Lastly, in the concluding paragraph 
of the aharge, the Judge again reminds 
the jury that' 

" though it is not illegal to convict any of 
the accused on the -uncorroborated testimony 
of tne approver, it would be extremely, danger* 
ous to do BO without corroboration of Samir's 
statements regarding the complicity of the 
accused or any of them by independent reliable 
evidence." 

In view of these remarlcB it may, 
we think, be assumed that the jury 
were well aware that the sort of cor- 
roboration that was required, was cor- 
roboration in material particulars 
tending to connect each of the accused 
with the bffenoe, and this being so, it 
cannot, in our opinion, be held that the 
omission to state the law on the point 
in more precise language amounted to 
a misdirection. 

Turning now to the cases of the indi- 
vidual appellants, it is in our opinion 
to be regretted that the learned Sessions 
Judge, in summing up the evidence 
against each, did* nnt indicate more 
clearly in what respects the approver's 
evidence had been corroborated as 
against each, and in what respects it 
had not been so corroborated. This is 
not a matter of much importance so far 
as the appellants Hachani and Megbu are 
ooncerne!, for there is, in our opinion, 
as in Rebati Mohan v. Emperor (!)• 
sufficient corroborative evidence in law 
against 'those two appellants on the 
record, and that evidence has been very 
fairly and fully placed before the jury 
in other portions of the charge. . , 

As regards Shah Newaj, however, thej 
Judge ought, in our opiniou, to havel 
drawn the special attention of the jury 
to the fact that though there was SQpQe' 
corroborative evidence as regards thei 
movements of the appellants, Hacbani 
and Megbu, immediately before and 
immediately after the ocourrenod, there 

”(1) 0*1. 1. 0, 258ss,9Q 

Oe. Ii. J. «3 Ss336 C.1 150. 
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WB8 no such oorxoboratioD io respeot of 
khi* appellaok, Shah Newaj. The 
omifiidioii to do so aniouiits in onr opi* 
nioD» to a misdirection, and baying re- 
gard to the weakness of the evidence of 
identification of Shah Newaj and the 
evidence regarding the existence of 
enmity between this appellant and the 
approver, it must, we think, be held 
that the evidence against him, is in- 
sufficient to justify a conviction, and 
that the misdirection referred to above 
has in fact occasioned a failure q/ jus- 
tice, so far as this appellant, Shah 
Newaj, is concerned. 

^ Jn these circumstancefH, the convictipn 
and sentence in respect of the appellant 
Shah Newaj should, in cnr opinion, be 
set aside, and he should be acquitted 
and released from custody. As legards 
the other two appellants, Hachani and 
Megbu, the convictions and sentences 
should be upheld, and their appeals 
dismissed. 

E.M./R.K- Order accordingly, 

1930 Cr. Cases 798 

(Calcutta) 

Pearson and Mallik, JJ. 
Maialbar Molla — Petitioner. 

V. 

Oolam Panya^ow— Opposite Party. 
Criminal Bevn. No. 372 of 1929, De- 
cided on 12th April 1929. 

(a) Criminal P. C., S. 137 — Accused al- 
leged to have obstructed public pathway — 
On receipt of notice of proceedings under 
S. 133 be appearing in Court — Magistrate 
instead of enquiring whether he denied 
public right in pathway enquiring whether 
there was obstrtiction — Procedure held to 
be wrong. 

Where the accused is alleged to have ob- 
B^uoted a public pathway, and on receipt of 
notice of the proceedings under 8. 133, he 
appears in Court, the first duty of the Magis- 
trate is to question him whether be denied the 
eziatenoe of public right in the pathway. If 
instead of doing so the Magistrate proceeds to 
enquire into the matter whether there was 
any obstruction, the procedure is wrone in law. 

[P 798 0 2] 

(b) Criminal P, C, S. 13S-A.- Accused 
alleged Io have obstructed public pathway 
—Evidence on record indicating that path 
was private — Magietrals should stay trial 
until question is detided by civil Court, 
Where accused is alleged to have obstructed 
a public pathway, and there is some evidence 
on record iiidicatittg that the path was private, 
it is Ipcnmbent on a Magistrate under 8. 189*A 
to stay his hands immediately, until >he 
matter of the exlstenee of the public right Was 
decided by a competqpt civil Court. [P 798 0 2] 
^ancKanan Ckaudhuri — for Petitioner. 
^anindrakumar^ioT Opposite BhrVy, 


« Jodgnumt. — This rale ia diraeted 
againat an order whereby a conditional 
order under 8. 133, Criminal P. C., waa 
made absolute. The rule was issued on 
ground 2 alone of the petition and that 
ground was that the procedure as laid 
down under Ss. 139-A and 137, Criminal 
P. 0., had not been followed. It appears 
that a notice was at first served on the 
petitioner to show cause why he should 
not be prosecuted under S. 283^ I. P. C.„ 
and the petitioner, on the notice being 
served on him, appeared and showed^ 
cause. Thereupon, proceedings were| 
drawn up ^against him .under 8. 133 of 
the Code and, when the petitioner ap-. 
peared and showed cause by saying that| 
bis objection was the same as contained! 
in his first petition, the learned Magis 
trate proceeded to enquire into the! 
matter whether there had been any 
obstruction and, having come to» the 
finding that there had been an obstruc- 
tion, made the conditional order abso- 
lute. The procedure followed by thr 
learned Magistrate was, in our opinior 
clearly wrong in law. When the peti 
tioner, on receipt of the notice of thf 
proce^ings under S. 133, appeared ir 
Court, the first duty of the Magistrate 
was to question him whether the peti- 
tioner denied the existence of publicj 
right in respect of the pathway alleged 
to have been obstructed. This the 
Magistrate did not do and he proceeded j 
as stated before, to enquire into the 
matter whether there had been any 
obstruction. The order of the learned, 
Magistrate shows that there was somej 
evidence before him, evidence which hei 
nowhere said was unreliable, to indicate! 
that the path was a private path. Il; 
the Magistrate bad before him any evi.i 
dence of this nature, it was, under the| 
provisions of S. 139-A, Criminal P. 0.,| 
incumbent on him to stay bis handj 
immediately, until • the matter of the 
existence of public right was .decided 
by a competent civil Court. This again 
the learned Magistrate did not do in the 
present ctfse. 

We are, therefore, of opinion that the 
order of the learned Magistrate canuck 
be sustained. The rule is, accordingly,, 
made absolute. The order passed by 
the Magistrate, making the conditional 
Older under S. 133, Criminal P. C.» 
absolute, is set aside and it is directed^ 
that he do proceed with the proeeedings 
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-whioh he star bed nnder S. 133 io aocor* 
danoe with law, after complying with 
the mandatory proyisions of S. 139-A of 
the Code. • 

S. N./B.K. Buie made absolute, 

1930 Cr. Cases 799 

* (Calcutta) 

0. 0. Ghosb abd Panton, JJ. 

Corporation of Oaloutta — Petitioner. 

• V. 

T. H, E. Edwards — Opposite Party. 

Criminal Beyn. No. 236 of 1929, De- 
cided op 2nd May 1929, against order 
of Presidency atld Mnnioipal Magistrate, 
Calcutta, D/- 2tst Deoember 1928. 

Culcutta Municipal Act, S. 535-*Order 
patted under S. 535 (2) (a)— Perton in 
ivlioce favour order wat patted claiming 
cottt by table quent application^ Magit- 
trate can contider that quettion. 

The^e is nothing in the terms of 8. 535 
or in any other teetion, whioh prevents the 
Magistrate from taking into his oonsideration 
on a date subsequent to the data of order 
under S. 535 (3) (af the question of costs 
raised by an applioation by the person in 
vrhose favour that order was passad/ ' 

[P 799 0 2] 

H. D. Bosb with Debendranath 
Bagchi and Oopenirakrishna Barter ji 
— for Corporation. 

Mrityunjay Chattopadhyaya and 
Jnanohandra Bay — for Opposite 
Party. 

Judgcnent. — The short facts necas- 
sary <or the purposes of this judgment 
are as follows : Edwards is a rate- 
payer of the Oopporation of Calcutta 
and he has his house in Burdwan Boad 
at Alipur. Immediately to the south 
of his house, there is another house 
belonging to a gentleman, Amulyadhan 
Addy, and tenanted by D. M. Bay. In 
the compound of this last-mentioned 
house, were erected certain huts with 
cutcha floorings, in which were kept a 
number of qows, goats and horses. 
The result was that the whole place 
was turned insanitary and Edwards 
complained to the Corporation of OaU 
outta for the purpose of inducing the 
latter to take action to ptbvent or 
abate the nuisance. Nothing was ap« 
patently done and, in the last resort, 
Edwards complained before the Muni-^ 
oipal Magistrate under S, 536, Oalcntta 
Mnnioipal Act, 

The Magistrate came to the concla- 
Sion that there was no nuisance and re^ 
{used to pass any order. The matter 
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then came tothisOoiirt and, after an 
examination of the record, this Court 
passed an order under S. 535 (2) (a), by 
which it directed the Magistrate to 
pass a written order directing the Cor- 
poration to prevent or abate the nui- 
sance. Thereafber, the Corporation, it 
would appear, took steps to abate and 
remove the nuisance in question. The 
date on which the Magistrate, in pur- 
suance of this Court's order, made the 
written order referred to above is 10th 
August 1928. Thereafter, Edwards 
made an application for the award of 
costs to him against Messrs, Add'y and 
Bay. That appKcation was* considered 
to be misconceived and it was ' allowed 
to be withdrawn. Subsequently, Mr. 
Edwards made an applioation against 
the Corporation of Calcutta under the 
provision of S. 535 (2) (o) of the award 
of costs and compensation against 
them. The Magistrate has gone into 
the matter and has awarded a sum of 
*Bs. 501 against the Corporation of Cal- 
cutta and in favour of Edwards, It is 
against this last-mentioned order that 
a rule was obtained and Mr. Bose has 
appeared in support of the rule. His 
principal argument is that either the 
order is one which should have been 
made at the time when the Magistrate 
made the written order under S. 535 (2) 
(a) or the order should not have been 
made at all. 

There is nothing, in our opinion, in 
the terms of S. 535, Calcutta Municipal 
Act, or in any other section, which pre- 
vented the Magistrate from taking into 
his consideration, on a date subsequent 
to the date of the order, under S. 5)5 (2) 
(a), the question of costs raised by El- 
wards. In that view of the matter; 
Mr. Bose's contention must be nega-‘ 
tivei. We have examined the terms of 
the judgment of the Magistrate asses- 
sing the amount of costs and it seems to 
ns, on an examination of the oiroqm- 
stances present on the record and taking 
into account the submissions made by 
Mr. Bose, that the award of costs must 
be substantially varied, and we think 
that the ends of justice will be snffi- 
ciently met if we reduce the amount of 
costs and compensation from Bs- 501 to 
Bs. 100. With this variation, the^ rule 
is discharged^ Nothing that .we ^have 
said will prevent the Ctorporatiioo q{ 
Calcutta, if so advised, fedm 
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any api^lioation against anybody whom 
they might ohoose to proceed against in 
respect of costs incurred for abatement 
of the nuisance. 

S.N./E.K. • Buie discharged. 


1930 Cr. Cases 800 

(Pstn*) 

Eowlahd, J. 

Bamji Ahir — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 2X4 of 1930, De- 
cided on 7th May 1930, from' order 
of Bess. Judge, Arrah, D/- 28tb Febru- 
ary 1930. . 

(a) Criminal P. C., S. S8— Doers of hCuie 
embedded in walls are immovable and 
digging them out amounts to serious irregu- 
larity in search. 

The doors of a house have never been consi- 
dered anything else but part of the furniture 
of the house and moveable property, but the 
frames, if embedded in the walls or floor, are to 
be considered immovable and accordingly the 
action of the polled officers in digging the walls 
or fVoors to remove them does not seem to 
tieohnically correct and amounts to serious 
irregularity in connexion with a house search: 
37 All 858, Ref. [p 800 0 2] 

(b) Penal Code, S* 323— Serious irregula- 
rity in connexion with house search— Con- 
stable beaten — Offence under S. 323 and 
not under Penal Code, S. 332. 

Where there are serious irregularities in 
connexion with house search and bhe person 
whose house is soaiohed assaults and beats a 
constable, the ofienoe falls under S. 323 and 
not under S. 332. [P 600 C 2J 

S. 0. Mazumdar-~iox Petifcioner, 

Be P, Jamuar — for the Crown, 

Order. — The petitioner has been 
convicted under S. 332 and sentenced 
to rigorous imprisonment for three 
months by a First Class Magistrate and 
his appeal to the Sessions Judge has 
been dismissed. The facts found are 
that Writer Head Constable Sher Khan 
with other constables went to the family 
residence of the petitioner to execute a 
warrant of attachment under S. 86, Cri- 
minal F. C., which had been issued by 
the Court of a Magistrate to enforce the 
attendance of the father of the peti- 
tioner. The Head Constable affixed the 
proclamation , under S. 87, and after 
giving tW ladies of the household an 
opiportnnity '4b retire took possession 
of the house/ He and his men* were 
going to remove t^ doors and d<X}f 
frames of the house when the petitioner 
with his brother Ltichman came Vend 
abused^ the polic'd party and resisted 
them, with the result .that blows were 


exchanged, the petitioner as well as the 
Writer Head Constable receiving in. 
juries. 

It is contended that the police officers 
were not acting lawfully in removing or 
attempting to remove the doors and 
door frames. It is said that the pro- 
perty attached being a house' was im- 
movable property and the dodrs and 
door frames were similarly immovable. 
Now the doors of a house sq far as I 
know have never been considered any- 
thing else but part .of the furniture of 
the house and moveable property, but 
the frames, if embedded in the^ walls oi 
floor, are,l should think, to be considered 
immovable and accordingly the action 
of the police officers in digging the walU 
or floors to remove them does not seem 
to be technically correct. I am of opi 
nion therefore that the action of the 
petitioner did not amount t(\ an oleuoe 
under S. 332, 1. P. C. No case exactly 
on all fours has been cited, but I may 
refer to Emperor v. MuJehtar Ahmad (l). 
In this case there were serious irregula- 
rities in connexion with a house search 
and the accused assaulted and beat a 
constable. The lower Court convicted 
the accused under S. 332, I. P. C., but 
it was held in revision that conviction 
should only be recorded under S, 323. 

For the petitioner in the present case 
it has been argued that he had a right 
of private defence, but under £). 99, 

I. P. 0., there is no right of private 
defence against act which does not 
reasonably cause the apprehension of 
death or of grievous hurt if done or at- 
tempted to be done by a public servant 
acting in good faith under colour of his 
office though that act may not be strictly 
justifiable by law. The result is thati 
the conviction under S. 332 is altered! 
to a conviction under S. 323. 

Finally it is contended that the sen- 
tence of^tbree months’ rigorous imprison- 
ment is excessive. In the circumstan- 
ces of this ease, the petitioner will pay 
a fine of Bs. 60 in default one month's 
rigorous hnprisonment: That I consider 
a sufficient punishment. 

Y.B./r.K. Order accordingly ^ 


'll) [1916] 87 All. 853«16 Or. J. 495=^9* 
1. C. 836. 
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, In rc, Karim Dad 

1930 Cr. Case I 801 

( Lahore > 

Shadi Lal, 0, J., AND Abdul Qadib, J. 

In the matter of compensation for the 
life of Karim Dad, Planer, Loco-Shops, 
Moghalpura, 

Civil Ref. No. 33 of 1929, Decide^l 
on llfeh 'Apfil 193f0, by Senior Sub- 
Judge.lCiahore, 

(») Workmen’s Compensslion Act (8 of 
1923), S. 2(1) (d) — Son maintained by de- 
ceased fatner on account of some infirmity 
is not dependent* unless **minor**. 

Where a son cannot: Deisaid to be '*nainor**^he 
mere fact -that on-account of some infirmity he 
was maintained by ^is deceased father does not 
give him the right to be regarded afti dependent 
within the meaning of the statute. 

' [P 801 0 2] 

lb) Workmen's Compensation Act (8 wf 
1923)^ S. 19— Commissioner cannot set aside 
previous order of compensation made under 
mistake. 

Commissioner has no power to set aside a 
pre^ioas order for compensation made by him 
under a mistake, [P £02 0 l3 

(c) Workmen's Compensation Act (8 of 
1923), S. 23 — Commissioner exercises power 
of Court only under certain sections of 
Civil P, C., and does not possess inherent 
power under S. 151, Civil P. C. 

Undar Workmen’s Oompsnsation^Act the Oom- 
missioner exercises power of a Court only under 
certain provisions of the Code and 8- 151 
Civil P.C.,.not being one of them, Commissioner 
does not possess any inherent >. power con- 
templated by the aforesaid section. 

[P 802 C 1] 

Abdul Rashid — for Petitioner. 

M, C, Mahajan — for Respondent. 

Shadi Lal. C. J . — The cricumstancesi 
which have given rise to this reference 
under S. 27, Workmen’s Compensation 
Act (8 of 1923), do not admit of any 
dispute. On 17th September 1928 the 
Agent of the North Western Railway 
deposited with the Senior Subordinate 
Judge, Lahore, who had been appointed a 
Commissioner under the Act, a sum 
of Rs. 1,930 on account of compensation 
payable by the employer in respect of 
the death of a workman, named Karim 
Dad, On 21 b fc January 1929, the whole 
of the compensation was paid by the 
commissioner to the deceased’s son Fazl 
Karim. It was subsequently discovered 
that Fazl Karim was not a dependant 
entitled to the compensation, and the 
employer accordingly moved the Com- 
missioner to call upon ,Pazl Karim to 
refund the money. 

The first question upon which we are 
invitefi to express oar opinion is whether 
Fid Karim was a dependant within the 
1980 Or. 0. 101 & 102 
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meaning of S. 2, sub-S. (1), Cl. (d) of the 
Act. Kow, the material portion of the 
clause is as follows^ 

^'Dependant means any of the following re- 
latives " of a deceased workman, namely. 
minor son”. ... 

And a "minor” means a person who is 
under the age of 15 years. It is beyond 
dispute that Fazl Karim was about 23 
years old and could not, therefore, be held, 
to be the ‘minor’ son of the deceased, Ib| 
is clear that he was not entitled to the 
compensation, and the mere fact that on 
accourrt of some infix'mity he was main- 
tained by bis deceased father does not 
give him the right to bo regarded as a' 
dependant within the meaning of the 
statute. 

The second question is whether the 
Commissioner can modify his previous 
order granting compensation to Fazl 
Karim. In this connexion our attention 
has been invited to sub-S. 6, S. 8, which 
provides that, where the Commissioner 
•is satisfied that, on account of neglect 
of children on the part of a parent or on 
account 6f the variation of 3ihe circum- 
stances of any dependant or for any 
other sutficient ' cause, an order of the 
Commissioner as to the distribution of 
any sum paid as compensation or as to 
the manner in which any sum payable 
to any such dependant is to be invested, 
applied or otherwise dealt with, ought to 
be varied, the Commissioner may make 
such orders for the variation of the 
former order as he thinks just in the 
cricumstances of the case. It will be 
observed that this subsection provides 
for two cases: (l) the variation of an order 
as to the distribution of any sum paid 
as compensation; and (2) the variation 
of an order as to the manner in which 
any sum payable to a dependant is to 
be invested, applied or otherwise dealt 
with. Now, the order, with which we 
are concerned in the present case, did 
not make any distribution of the com- 
pensation among the dependants, but 
directed the payment of the whole of the 
money to one person, who was wrongly 
supposed to be, but was not, a d«^)ondant. 
Nor is this a case of the variation iff a 
previous order. The Commissioner is 
asked to quash an order which was 
wrongly made by him and to direct the 
refund of the moneijr for payment to tho 
employer. The langtfage of the sub^ 
section does not confer any such p^wet 
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upon him. My answer to the second 
questibn submitted by the Oommissioner 
is that be has no power to set aside the 
previous order made by him under a 
Imistake. 

The third question is whether the 
Oommissioner has inherent powers such 
as are conferred upon a civil Court by 
B. 161, Civil P. 0. A perusal of the 
.various sections of the Workmen's Com- 
Ipensation Act shows that the Commis* 
sioner can exercise the powers of a 
Court only under certain provisions of 
the Code, but S. 151 is not one of them. 
The Commissioner does not, therefore, 
possess any puch inherent powers as are 
contemplated by the aforesaid section/ 

Abdul Qadir, J. — I concur. 

v.B./r.K, Reference answered. 


1930 Cr. Cases 802 

(Lahore) 

Tek Chasid, J. 

Wazir Chand and another — Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 1872 of 1929, De- 
cided on 2nd May 1930, reported by 
Bess. Judge, Multan, D/- 27-1-1930. 

(a) Factories Act., S. ^l-J^-Liabllity of 
manager and occupier is joint and several 
and primarily it is manager who is to be 
supposed to have contravened provision. 

Section 41 -J of the Act provides that both' 
the occupier and manager shall be jointly and 
severally liable to line for any of the oSenoe 
committed under the Act. This joint and 
several fine imposed on both the occupier and 
manager is irrespective of the fact as to which 
of the two had committed the ofienoo. The 
duty to inform the authority under the Facto- 
ries Act under S. 84 is laid on the manager. 
It is therefore primarily the manager who is 
to be supposed to have contravened this pro- 
vision of the Act, but both the occupier and 
manager are made responsible jointly and 
severally for this contravention under S. 41 J. 

[P 803 0 1] 

(b) Factories Act, S. 34 — '‘Person** 
includes plural, 

• The word “person** includes the plural and 
consequently where as a result of a single ao- 
oidhnt more persons than one are injured the 
accident cannot bo split up into as many per- 
sons injured and notice contemplated is single 
notice of the accident which the manager is 
required to submit to, the authorities and thera- 
fore^ontravention of this ^rule is one offence 
which cannot in lis luf n he split up into as 
many offences as the number of oasualities. . 

[P 802 0 2] 

Mukand Lai Pitn— far Feiiitioiidrs. 
Facts, -r-T wo i^titious for revision 
have been ‘put up» ,Nps. 17 and 18, 


against the ordejrs passed by Sards r 
Balwant singh Additional Dlstriot Magi- 
strate, Multan, under S. Facto- 

ries Act. The facts are not much in 
dispute and they are as follows. 

The .petitioner Wazir Chand is the 
declared oocupier and the petitioner 
Gokal Chand is decl^^red manager 
of the factory which had some ginning 
machines ‘working in it. As a side 
business it appears that an ice factory 
was 'also established, worked by the 
same steam engine which worked the 
ginning factory. An* accident occurred 
at this factory, when an oil tank in the. 
lathe room caught fire and two men, 
who were working there got injuries, 
one of whom ‘succumbed to those in- 
juries. No intimation, as is required 
by S. 34 of the Act, was given by the 
manager of this factory to the autho- 
rity under the Factories Act. It is for 
contravention of this duty thac the 
petitioners have been convicted under 
S. 41- J, Factories Act, and the learned 
Magistrate says, that as two men were 
injured, the offence must be considered 
under two separate accidents and not 
one. 

Grounds, — I do not think that there 
is any justification for this conclusion. 
S. 34 of the Act lays down that 
“ wheu^ any aocidaut occurs in a factory 
causing death or bodily injury whereby the 
person injured is 'prevented from returning to 
his work in this factory during 48 hours after 
the ooaurrenoe of the accident, the manager 
shall send notice of the apeident to such autho- 
rity in such form within such time as may be 
presoribed./’ 

The learned Public Prosecutor has 
had to admit that the acoident which 
occurred in this factory, and upon the 
basis of which the petitioners are con- 
victed, was the burning of the oil tank 
in the lathe room and this accident 
cannot be split up into two merely be- 
cause two persons and not one were! 
injured when it occurred. The word **p 0 r- 
son" as used in this section, is nodoubtl 
in the singular but under the General 
Glauses Afit, it must include the plural. 
It was a single notice of the accident! 
which the manager was required to 
submit to the authorities under the 
Factories Act%nd therefore the contra- 
vention of this rule is one offence which 
oannot be split up into two. 

<Tfae learned Magistrate has imposed 
separate fines on the occupier Wazir 
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Chand and the manager Gokal Ohand 
for eaoh of the so-oalled offences. S. 
4U of the Act provides that both 
the occupier and manager shall be 
jointly and severally liable to fine for 
|any of the offences committed under the 
Act* .This joint and several fine impose^ 
on both the Occupier and manager is 
irrespective of the fact as to which of 
the two bad committed the offence. The 
duty to inform the authority under the 
Factories Act under S. 34 is laid on the 
manager. It is, therefore, the manager 
who has contravened this provision of 
the Act* but both the ocqppier and 
jmanager are made responsible jointly 
land severally for this contravention 
under S. 41-T of the Act. 

For reasons stated above, 1 submit 
both the petitions to the High Court 
with a recommendation that instead of 
two Separate convictions against both 
Wazir Chand and Gokal Chand, a single 
conviction against both of then jointly 
may be ordered and a single sentence 
of fine of Bs. 50, be imposed against 
them jointly and severally. 

Order — For reasons recorded by the 
learned Sessions Judge I accept these 
petitions and order that instead of two 
separate convictions 'against Wazir 
Ohand and Gokal Chand under S. 41-J, 
Factories Act, a single conviction 
against both of them jointly be recorded, 
and arsingle sentence of fine of Bs. 50, 
be imposed upon them jointly and 
severally. • 

v.B./r.K, Petition accepted. 

1930 Cr. Cases 803 (1) 

(Lahore) 

SnADi Lal, 0. J. 

Boor a — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 1215 of 1929, De- 
cided on 15th November 1929, case re- 
ported by Sess. Judge, Ludhiana, 

Griiiiinai P. C., Si. 421 and 423— Appeal 
•cannot be diimiiied for non*appparance of 
appellant. 

The Oode does not permit the dismissal of 
an appeal on the ground that the appellant does 
not appear to support it. [P 803 0 2] 

Order .-^The learned District Magis- 
trate was entirely wrong in dismissing 
the appeal preferred by the convict 
•simply beoauae the latter did not appear 
oB the date of the hearing. The Coda 


of Criminal Procedure does not permit 
the dismissal of an appeal on the ground 
that the appellant doss not appear to 
support it. 8. 421 read with 6. 423 of 
the Code makes it indlimbent on an 
appellate Court to hear the appeal on 
the merits; and there is no warrant for 
the dismissal of the appeal by reason oil 
the non-appearance of the appeUaiit. 
I must, therefore, quash the order of 
the District Magistrate dismissing the 
appeal for default. The learned Magis- 
trate, bestead of disposing of the appeal 
on the merits promptly, has allowed it 
to drag on and postponed it from time 
to^ime without* any adeqiflate reason. 
The appeal is accordingly transferred 
to the Court of the Sessions Judge, who 
is directed to decide it without any 
further delay. 

P.N./u.K. Revision allowed, 

1930 Cr. Cases 803 (2) 

(Lahore) 

• Tek Chand and Tapp, JJ. 

'Ferosre— Con v ic t — Appellaat . 

V. 

JSmperor— Opposite Party. 

Criminal Appeal No. 366 of 1930, De- 
cided on 14th May 1930, against order 
of Sess. Judge, Bawalpindi, D/- 31st 
March 1930. 

Criminal Trial— Presumptive evidence — 
To justify inference of guilt inculpating 
facts must be incompatible with innocence 
of accused and incapable of explanation. 

In the case of presumptive evidenoe in order 
to justify the inferenoo of guilt, the inoulpa- 
ting facts must be incompatible with the in- 
nocence of the accused and incapable of ex- 
planation upon any other reason %ble hypo- 
thesis than that of his guilt. [F 806 C 2} 

L, Saunders and Muhammad Bafi — 
for Appellant. 

Des Raj Sawhne — for the Crown, 

Tapp, J . — The appellaat Feroze (25) 
an Awaa of Adlakha in Attock District, 
has been found guilty of the murder 
of his younger brother, Dhaman, aged 
about 18 or 19 on 6th or 6th July 
1929, at Mandra in the Bawalpindi dis« 
triot. and the Sessions Judge, .Bawal- 
pindi, in agreement with three oat of 
the four assessors has convicted him 
of an offence under S. 302, 1. P. CL, and 
sentenced him to death. Feroza has 
appealed and the ease is also before us 
under S. 374, Oriminal P. C., for (jpn- 
firmation of the sentence.. 

On the evening of* 6th July 1929t 
Bam Bakba Mali Head. Constaldet Bs^il. 
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way Police, Mandra, and Nand Lai, Assis- 
tant Station Master, while out for a 
walk along the Grand Trunk Eoad, 
found a corpse lying in an open field 
some 200 ] ards ^rom the road, and about 
500 yards from the Railway Station. 

A blood-stained axe was found lying 
some 10 or 16 yards from the body. 

A report was promptly made at the 
Mandra police station by Earn Rakha 
Mai, 'and Head Constable Sher Muham- 
mad (P. W. 3) at once went to the spot, 
examined the body, on which ^ there 
were several injuries, showing that 
death was due to violence, drew up the 
prescribed statement of injuries ai^d 
inquest report, and d.spatched the 
body to Gujar Khan for an autopsy. 

A memorandum marked as Ex. P/A was 
found in the folds of the loin cloth on 
the body and this purported to show 
that the deceased was Dhamqn, son of 
Shadi of Adlakha in the Tallagang tahsil 
of the Attock district. The contents 
of this document indicated that Dhaman, * 
son of'Bhadi, had two enemies: Dhaman, 
son of Ahmad (who will be referred to 
hereafter as Dhaman witness) and the 
latter’s maternal uncle Bahadur Khan, 
and that if anything happened to Dha- 
n&an, son of Shadi, one or other or 
both of those two persons would be 
responsible. 

A phobograph of the corpse was taken 
and this and the clothes found on the 
body were subsequently identided as 
those of Dhaman, son of Shadi, brother 
of the appellant. 

The post-mortem examination dis- 
closed five incised wounds of varying 
degrees and sizes on the neck and two 
contusions on the right lower jaw and 
forehead. Death was duo to the cut- 
ting of the trachea, oesophagus and # 
vessels of the neck with haemorrhage 
therefrom. 

Suspicion appears to have fallen on 
the appellant who 'was not found in 
hia 'village. He was apprehended by 
Pi r Ahmed Shah, Barbrah Zaildar (P. 
W. 25) who knew that appellant was 

wanted by the police ” at Malakwai 
Bail^way Station on 13tb July and taken 
to the Malakwai Police post, where he 
was placed under arrest and sent to 
Mandra Police Station. On the search 
of his person a third eUss railway 
ticket dated llth fitly, from Harnai in 
Baluchistan was recovered. 


The prosecution led evidence to show 
that, on 5tb July 1928, the deceased by a 
deed registered at Oampbellpore on the 
10th idem effected an exchange of bis 
l/4th share in the land jointly held by 
him, his brother the appellant and 
their grandmother, Mt. Agran, and hie 
reversionary interest*in tfae» latter's half 
share, amounting in all to 94kanals. 
6 marlas, with Dhaman witness (F- W... 
481 for an area of 101 kanals 3 marlaa 
belonging to the latter. This trans- 
action led to various •applications being 
made to the revenue authorities in 
connexion with the mutation of* names 
and a report to the police. These in 
chronological order are: 

(1) Exhibit P. N., application dated 
2l8t July 1928, by the appellant to the 
Deputy Commissioner, Attock, praying 
for the rejection of the mutation. 

(2) Exhibit P. O., application datdd 
25th July 1928, by Mt. Agran. the 
grandmother, to the same effect. 

(3) Exhibit P. V., an application-dated 
25th August 1928, by the deceased to 
the same effect, and alleging that he- 
had also been deceived into selling his 
half share in the house to one Khan 
Zaman shown to be a relative of Dha* 
man, witness. 

(4) Exhibit P. C. C., an application 
dieted 21st September 1928, by the de- 
ceased making certain allegations 
against his brother, the appellanb and 
one Fateh Khan of assault and wrongful 
confinement and praying for the 'muta-^ 
tion to be effected. 

(5) Exhibit P. W., a report made by 
the deceased on 24th September 1926. at 
thana Tallagang, alleging that on ac- 
count of the exchange of land effected 
by him, his bro!iher and one Fateh Khan 
might possibly do him some injury. 

(G) Exhibit F. D. D., a joint applica- 
tion dated 25th October 1928, by both 
the deceased and Dhaman witness pray- 
ing for the attestation of the mutation. 

(7) Exhibit P. Y., an application 
dated 2l8t November 1928, by the ap- 
pellant and Mt. Agran for the rejection 
of the mutc^tion. 

(8) Exhibit P. P., an application 
dated 19th March 1929, by the deceased 
and Mt. Agran tor the rejection of the 
mutation. 

The applications and counter-appiica- 
ticms set out above seem to have had 
th^ir effect on the revenue authoritiea 
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^ho could no6 make up their minds 
whether to allow or refuse the muta- 
tion. Eventually this was attested by 
the NaiW Tahsidar, P. W. 10, on 28th 
March 1929, for the reason, as given by 
him, that the parties had taken posses- 
eion of the lands exchanged. 

The evidence feferred to above and 
certain other evidence in the case un- 
doubtedly show that • appellant was 
displeased at the transaction effected by 
the deceased and tried all he could to 
undo it. It also-affords some founda- 
tion for the contention of the prosecu- 
tion th*at in this transaction and the ap- 
pellant’s failure to have it undone lay 
the motive for the act ascribed to him. 
There can also be no doubt that the de- 
ceased alternately came under the in- 
fluence of Dhaman witness and his own 
family, and judging from Ex. P. P. and 
fti(ymem© Ex. P. A. found on the body, 
the family influence prevailed in the 
end to the extent of antagonizing de- 
ceased and Dhaman witness, though it* 
did not succeed in undoing the exchange. 

• Nothing of any signidcance appears to 
have happened after the attestation of 
the mutation till the end of June 1929, 
when, according to the prosecution, the 
appellant sold 6 kauals 16 marlas of 
land to Fateh Khan receiving Bs. 237 in 
cash as part of the consideration. The 
mutation of this sale was attested on 
26th June 1929, vide evidence of the 
Naib Tahsildar, P, W. 10. The two 
brothers are them alleged to have left 
their village for Rawalpindi stopping 
on the way at the house of Mb. Nur 
Bhari, P. W. 26, at Kot Malyar, Here 
they were seen by Khan, P. W. 27., 
Muzafifar, P. W. 28, who knew both the 
brothers also met them on the Khaur 
road about a mile from Kot Malyar audi^ 
learnt that they were going to Bawal- 
pindi. They were then seen together at 
the shop of a baker named Wazir (not 
produced, at Fateh Jang by Ahmed 
Khan, constable (P. W. 29). 

Now, the evidence of these four wit- 
nesses, apart from it being df very un- 
catisfaotory and unconvincing nature, is 
of very little, if any, value, and may 
^ell be disregarded in view of the later 
evidence, and as it only shows that the 
two brothers were seen together between 
their village and Bawalpindi, wbile.tbe 
murder was obviously committed at 
Mandra, 25 miles by tall from Bawal- 


pindi some few days later. There is also 
evidence to the effect that on 4bh July, 
the appellant and the deceased went to 
Jodh Singh petition-writer, P. \V. 32, 
at Bawalpindi, and deceased had the 
petition P. E. E, written. This is ad- 
dressed to the Superintendent of Police, 
and after referring to the exchange of 
land and other matters, sets forth that 
the deceased’s life is in danger at the 
hands of Dhaman witness and Baha- 
dur, his maternal uncle, and prays that 
these^two persons bo placed on* 80 curity. 
It was posted to, and received by, the 
Superintendent of Police, who forwarded 
it on to the Ila^ia Magistrate for action. 
Then there is the evidence of Karm 
Illahi, P. W. 47, a cousin of the de- 
ceased, which shows that the deceased 
stayed with him for the night of 
4/5th July, and that the witness wrote 
the memo P. A. found on the body at 
the request of the deceased. According 
to the witness appellant was not with 
the deceased. 

Two witnesses Jamal Din, P. W. 35, 
and IJur Muhammad, P. W. 31, deposed"' 
respectively to having sold an axe-head 
and a handle to the appellant at Rawal- 
pindi, and to the police having come to 
the shops with appellant some 15 to 17 
days later. Evidence of this type re- 
quires no consideration, being of abso- 
lutely no value. Finally, we have the 
evidence of (j) Allah Ditta, P. W. 35, 
as to his having proceeded from Rawal- 
pindi to Ghakwal in search of employ- 
ment and having travelled in the same 
compartment of the train from Bawal- 
pindi to Mandra(the junction of Chakwal) 
with the appellant and his brother, both 
of whom he knew. The three of them 
alighted at Mandra and had some food 
at a shop outside the station, and then 
witness wont on to Chakwal leaving 
the two brothers at Mandra, Accord- 
ing to the witness appellant had an axe 
with him. 

(2) Sawar, P. W, 36, the owner the 
food-shop outside the station, deposed to 
the appellant and two others having 
had food at his shop on the evening be- 
fore the discovery of the corpse. •This 
witness identified Allah Ditta, P.W. 35, 
as one of the companions of appellant, 
but was apparently unable to recognise 
the photo of the deceased. 

(3} Baz Khan, P. W. 43,. the most im- 
portant witness in the case employed as a 
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Judicial Moharrir at Tallagang. He de- 
posed to knowing the two brothers and 
Dhaman witness having seen them on 
two, three or four occasions at the 
tahsil with Pir Habib Shah, P. W, 7, 
the scribe of the deed of excbangCi 
Ex. P.A.A. On 5bh July Baz Khan left 
Ohak wal by train at 4 p.m., on a journey 
to Chichawathi and arrived at Mandra 
at about 6>30p.m. At the food-shop 
referred to above he saw the two bro- 
thers, who after having their food left 
in the direction of the road to ^Jatli. 
Appellant had an axe with him. 

(4) Bakht, P. W. 44, deposed to hav- 
ing journeyed by train from Bawalpin^i 
to Jhelum, where he intended to pur- 
chase some timber, and to the appellant, 
whom he knew, having got into his com- 
partment at Mandra. Appellant told 
witness he was on bis way to Loralai. 

Now it will be obvious that the cru- 
cial evidence in the case connecting ap- 
pellant with the murder is that of these 
four witnesses, and if their testimony* 
is to be believed and is sufficient to 
satisfy us, there can be hardly any doubt 
as to the (>uilt of appellant. We have 
carefully examined and weighed this 
evidence, and are far from satisfied as 
to the veracity of Allah Ditta and 
Bakht. These two men are what is 
commonly styled ‘wajtakkar* or adven- 
titious witnesses, whose meeting wjth 
the two brothers at the time is prima 
facie open to considerable doubt. Evi- 
dence of such witnesses has to bo re- 
ceived with considerable caution. Allah 
Ditta furthermore was at one time in 
the service of Bahadur, the maternal 
uncle of Dhaman witness who appears 
to have been under strong suspicion in 
the present case. Bakht travelled all 
the way to Jhelum to buy timber and r 
did not do so. In short, their evidence 
quite fails to impress us. As regards 
Sawar, it is impossible to believe that 
out of all the several customers at his 
shot) that evening it would be possible 
for him to remember the appellant from 
among them. 

The evidence of Baz Khan cannot be 
rejected on similar grounds, but iu our 
opinion it is insufficient owing to Jack 
of corL*oboration and the possibility of 
his having made a mistake. 

A very serious defect in this case has 
been the omissiod of the pifoseoution to 
show how the investigation proceeded 


step by step and bring out in evidence the* 
manner in which the various witnesseeh 
were traced. For instance, both Allab 
Ditta and Lakht stated that - a zaildar 
named Aurangzeb discovered them, but 
this individual, who seems to have taken 
part in the investigation and whose tea> 
timony might have been' of some value^ 
was not produced as a witness. On the: 
other hand the appellant names Aur- 
angzeb as one of those responsible for 
his implication. 

The story of the appellant briefly is 
that he left his village on 2Sth June 
1929 for Loralai in search of ftmploy- 
mont, leaving his brother, the deceased 
with their aunt. Failing to obtain work 
he was returning home when he was 
apprehended at Malakwal Bail way Sta- 
tion by Ahmad Shah, Zaildar. He at- 
tributed his implication to Dhaman 
witness, Habib Shah and Aurangzel). 
This is not a satisfactory account and 
may indeed be false as urged by Mr. 
Sawbuey, but appellant’s guilt cannot be 
determined by such cousiderations. 

We have given the case our most 
anxious consideration, and while there 
may be grounds for strong suspicion^ 
we are not satisfied that the guilt of 
the appellant, depending as it does enti* 
rely on circumstantial evidence has bean 
established beyond all doubt. It is an 
axiom that in the case of presumptive 
evidence in order to justify the inference 
of guilt, the inculpating facts must be' 
incompatible with the innocence of thel 
accused and incapable of explanation 
upon any other reasonable hypothesis 
than that of bis guilt. ' 

Such an inference would be wholly 
unjustified in the present case and we,, 
therefore, accept the appeal, set aside 
the conviction and sentence, acquit the 
appellant, and direct he be set at liberty 
forthwith. 

ii.M./n.K. Appeal allowed* 


1930 Cr. Cases 806 

* (Lahore) 

e Broadway, J. 

Achhru and oiAcrs— Petitioner.. 

v. 

Emperor — Opposite Party, 

Criminal Bevn. No. 1241 of 19S9, De- 
cided on 22nd November 1929, ease 
reported by Sess, Judge, Jullundur^ 
D/- 2nd August; 1929. 
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Criminml F. C,, S. 137^Magi»tr«te making 
abtolule condilianal ordar pasted under 
S. 133 witkeut taking prosecation evidence* 
In accused's pretence— Trial Is vitiated by 
material irregularity. 

The provisions oi S. 137 are imperative. The 
complainant has to start proceedings by addu- 
cing evidence and then the • party showing 
cause may produce his own evidence, if so ad- 
vised. Hence awhere a Magistrate makes Ifis 
conditional order under 3* 133 final < without 
reoording statement of the complainant or 
taking prosecution evidence *in the presence of 
the accused, the whole trial will be vitiated by 
material irregularity. [P 807 0 3, P 803 0 Ij 

Ram Bup — for Petitioners. 

Factg.~Certain Chamara of village 
Paddi Matwali ^ere served with a notice 
under S. 133. Criminal P. (7.. to desist 
from tanning inside the village as this 
process emitted a very offensive smell 
which proved injurious to the health of 
the villagers. This order was made ab- 
solute on 8th May 1929. under S. 137. 
Criminal P. G« The Ghamar petitioners 
have filed this revision application and 
their learned counsel has pointed out a 
material irregularity in the proceedings • 
of the trial Court, which vitiates the 
trial. The learned Public Prosecutor 
has also conceded that point. 

Grounds. — The Tahsildar had asked 
the Chamars. in compliance with the 
Deputy Commissioner’s order, that they 
should remove their premises to a place 
outside the village population, otherwise 
action would be taken against them 
under S. 133, Criminal P. G. This order 
was communicated to the Chamars on 
20th August 1928. It was apparently 
based on the report of the Health Officer 
dated 23rd July 1928, submitted by him 
to the Deputy Commissioner, in which 
he had pointed out the raw bide tan- 
nery of the Chamars was a perfect nui- 
sance. On 14th September 1928, Balle 
Khan, lambardar of the village, filed a 
complaint against the Chamars that 
their tannery emitted a very offensive 
smell wbioh was injurious to the health 
of the general public. Notice was issued* 
to the petitioners under S. 133, Crimi- 
nal P. G., on 14th September 1928, ask- 
ing them to desist from tarrning inside 
the village, or to show caui^e why they 
should not be asked to remove tl^eir 
tannery to a place outside the village. 

In response to that ndtice some of the 
Chamars actually attended the Magis- 
trate’s Court, but, before this was done, 
the Magistrate himself inspected *the 
spot ana his note, dated 2nd January 


1929, shows that he wanted to provide 
soma other place for the Chamars, where 
they could undertake their tanning pro- 
fession, Obvionsly the proposal did not 
appear agreeable to the Chamars.^ They 
actually appeared on l2th April 1929, 
and filed written statements alleging 
that they were tanning leather in the 
kunni in dispute since the foundation of 
the village, that the villagers had not 
previously objected to that tannery and 
that the existence of the tannery inside 
the village was not at all injurious to 
healiB and did not amount to nuisance. 
They were ordered to produce evidence 
in support of their allegations jon 24th 
April 1929. On that date three wit* 
nesses of the Chamars were recorded in 
brief and the learned Magistrate, rely- 
ing on the strength of his inspection 
note, the report of the Tahsildar dated 
20th August 1928, and the ^ report of the, 
District Medical Officer of Health’ dated 
23rd July 1928, made his order dated 
11th March. 1929, absolute, and further 
ordered that the Chamars shall not 
carry on tanning within the village 
abadi and shall not continue or repeat 
the offence, obviously under Ss. 136 and 
143, Criminal P. 0. 

The learned Magistrate has expressly 
ignored the provisions of B. 137, Crimi- 
nal P. 0. That section requires that 
if the respondent appears and shows 
cause against the order passed under 
S. 133, the Magistrate shall take evi- 
dence in the matter as in a summonSi 
case. This procedure is imperative. It 
was held in Emperor v. Eingu (l), fol- 
lowing Srinath Boy v. Ainaddi Haider 

(2), that the complainant has to start 
proceedings by adducing evidence and 
then the party showing cause may pro-' 
duce his own evidence if so advised* 
When this has been done, and not be- 
fore, the Magistrate can make the con- 
ditional order absolute if he finds suffi- 
cient reason for .doing so. It was fur-j 
ther held in Indar v. Emperor (3j,^tbat| 
the opposite party is not bound to* pro- 
duce any evidence until the party who 
has set the law in motion has produced 
his evidence. Emperor v. Sita Bam (4) 
is another authority in point, in ^hich 
ij^wosheld that the Magi strat e should 

(ij'[i96y] 31 All. 453=^10“0rTLJ. Sl9t=31.0, 
f482. 

(2) [1897] 21 Oal. 395=1 0. W, N. *17. 

(3) [1911] 15 Or. L, J.^23=22 L C, 167. 

(4) [1917] 18 Or. L. J. 888=41 1, 0. 1000. 



1930 


®08 Mani Ram v. Empbboe (Jai Lai, J.) 


have proceedei as in a summons case 
and the order passed by him on the 
basis of his inspection note was held to 
be illegal. Tirkha v. Nanak (6), con- 
taining recent ^ observations of the 
Lahore High Court on the subject has 
upheld the above view. In the present 
oase the statement of the oomplainant 
Balle Khan was not recorded in the 
presence of the accused neither was 
any evidence for the prosecution taken 
in their presence. 

The Health Offiser and Tahsildar’s 
reports which were made even Before 
the institution of the present complaint 
are not at a]l proved in this case and 
those reports cannot constitute any 
valid evidence against the present accu- 
sed who were not given any chance to 
cross-examine the authors of those re- 
ports. The onus did lie oa^the prosecution 
to prove that the tanning on the part of 
the accused was injurious to the health 
or physical comfort of the villagers. In 
view of the denial of the accused that 
their trade was so injurious, the onus 
was shifted very heavily on the pro3e- 
cution to prove their own assertion that 
it was really injurious to public health 
and was tantamount to a nuisance 
which must be removed by taking ac- 
tion under S. 133, Criminal P. 0, The 
order of the learned Magistrate appears 
illegal, for the mandatory provisions pf 
B. 137, Criminal P. C., were not ob- 
served. 

I. therefore, submit the proceedings 
to the High Court, with the recommen- 
dation that this revision application 
should be accepted and the case re- 
manded to the trial' Court for trial in 
the proper way. 

^ Order. — Acting on the recommenda- 
tion in the referring order, and for the 
reasons therein contained, I set aside 
the order of the Magistrate and direct 
that the proceedings be carried out in 
accordance with the provisions of law. 

S.N./B.K. Order set aside. 


15) A. T. h : ari^-is 
Or, L. f . 29lst41 All. 475. 
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^ (Labors) 

Jai Lal, J. 

Mani Saw— Accused— Petitioner. 

V, 

Emperor — Opposite Party, 

Criminal Revn. No. 1764 of 1929, De- 
cided on 24th January 1930, case im- 
ported by Bess. Judge, Karnal, D/- 2lBt 
November 1929. 

Criminal Trial ' — Criminal Court should 
■lay trial where civil suit is pen diitg- Prac- 
tice. 

Criminal Court should «9tay its hand whsn 
a civil suit abodt tha same disputa is panding. 

[P*803 C 1] 

Shamair tChand — for Petitioner. 

Facts. — On the complaint of Daya 
Ram Patwari that he had been cheated 
by Mani Ram, petitioner, who obtained 
from him a ruqqa for Rs. 109 under 
falsa pretences that the money would 
be paid to Daya Ram, but who did^net 
pay the money, the trial Magistrate, 
Sahibzada Shamshad Ali Khan, Honor- 
, ary Magistrate, exercising powers of a 
Second Class Magistrate, framed a 
charge against Mani Ram under S. 418, 
1. P. C., to the effect that Mani Ram 
had obtained the ruqqa under false 
pretences without intending to pay to 
Daya Ram the money for which the 
ruqqa was taken from him. Mani Ram 
has filed a petition for revision of the 
above order. 

Grounds. — Mani Ram’s story is .that 
the ruqqa was executed of consideration 
and that no cheating w«as practised upon 
Daya Ram. He has also brought a civil 
suit for recovery of the sum of Rs. 100 
due on the basis of the ruqqa from Daya 
Bam. The point in issue in the civil 
suit and in the criminal complaint is 
one and the same, viz., whether or not 
money was paid by Mani Bam to Daya 
Bam who executed a valuable security 
in Mani Ram’s favour. Petitioner's con- 
tention is that proceedings in the cri- 
minal case should have bean stayed and 
no charge under S. 418, I. P. C.. should 
have been framed against him when the 
matter in ^dispute was before a civil 
Court. It is also contended that the 
alleged offence would fall under 8. 420, 
I. P. C., which could not be tried by- a 
Second Class Magistrate. The respon- 
dent’s counsel admits that the trial Ma- 
gistrate, who exercises only second 
cla^ powers, could not frame a charge 
when the alleged offence clearly falla 
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tinder S* 420, I. P. C* But on the 
strength of the rulings cited as Gnana- 
singamana Nadar y. Vedamuthu, A, 1, 
i2. 1927 Mad. 308 and C. Bamiah v. N. 
Bamiaht d. I. B. 1927 Mad. 778, he 
argues that the civil suit is no bar to 
the criminal proceedings. Petitioner's^ 
coifllsel relies* oh the rulings cited as 
Ladha Shahv. Zaman Ali^ A. I. B. 1926 
Lah. 289, Bishambar Das v. Emperor^ 
A. I. B. 1927 Lah. 17, Emperor v. Bi^ 
shan Das (1), Pars Bam v. Jalal Din (2) 
and Nur Din v. Emperor (3), in which 
cases it was held by our High Court 
that whdh the matter in issue is one 
which can best be decided by a civil 
•Court, then resort to criminal proceed- 
ings should not be allowed. 

It is extremely doubtful if a patwari 
would execute a ruqqa without first ob- 
jtaining money for which he executes 
the* rifqqa. • 1 agree with the -conten- 
tions of the petitioner's counsel that 
the criminal Court should have stayed 
its hands when a civil suit about the 
same dispute was pending and that the 
alleged offence being one under S; 420, 
I. P. C., could not bo tried by a Second 
Class Magistrate who has no jurisdic- 
tion to try such an offence. In my opi- 
Kion, the charge under S. 418, I, P, C., 
framed against the petitioner should be 
quashed and I refer the case under S« 
438, Criminal P. C., to the High Court 
with » recommendation that the charge 
may be quashed and proceedings in the 
criminal case be stayed until decision 
of the civil suit. 

Order, — For reasons given by the 
Sessions Judge I transfer this case to 
the District Magistrate of Karnal with 
direction to send it for trial to a Magis- 
trate of the First Class competent to try 
it. The Magistrate to whom the case is 
sent for trial shall stay proceedings till 
the disposal of the civil suit by the trial 
Court, and if he decides to prooee 1 with 
the case after the conclusion of the civil 
suit he will first consider the question 
of amending the charge. 

S.N./r.K. Charge quashed. 


m mO] 12 Or, L.J, 60=8 I.G. 1161. 

1916] 17 Ct. L.I. 75=32 I.C. 135. 
<3) [19161 17 Or. LJ, 205=s84 I.C. 317. 
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(Lahore) 

Bhide, J. 

JSwi/iwfl— Petitioner. 

V. • 

Kirpi —Respondent. 

Criminal Revn/ No,120 of 1930, Decid- 
ed on 2nd May 1930, on reference by Sess. 
Judge, Ambala.D/- 17 bh January 1930, 

Criminal P. C., S. 488 — Husband williitg 
to take back run away *wife of bad charac- 
ter^— Court must ask if she was willing to re- 
turn before proceeding further. 

Where, in a proceeding against husband 
under S, ^88, Criminal P. C., the husband ex- 
presses his willingness to take his wife back al- 
though she had left him of her own will and 
was^of bad oharaotox', it is inounofbont on the 
Magistrate to ask the wife whether she was 
willing to return to her husband before pro- 
ceeding further. [P 809 0 2] 

Muhammad Akb%r Khan — for Peti- 
tioner. 

Facts. — Mb. Kirpi, the wife of Budh- 
wa Chamar of Jatahpur in the Ambala 
Tahsil, has balven proceedings against 
her husband under S. 488, Criminal P. 
G., asking for Rs. 15 a month as main- 
tenance. The learnel Magistrate has al- 
lowed her Rs. 10 a month, and Budhwa 
has come to me on revision urging inter 
alia that he is willing to maintain his 
wife who has refused to return to him. 
The procedure of the learned Magistrate 
has been as follows : 

Mb. Kirpi was examined on her peti- 
tion, but nob in the presence of her hus- 
band. In his presence four witnesses 
were examined on her behalf and he 
was then questioned, and expressed bis 
willingness to take Kirpi back, although 
she had left him of her own will and 
was of bad character. Instead of the 
Magistrate asking the wife at this stage 
whether she was prepared to return to 
her husband, he adjourned the case and 
called on 'the husband to produce eviden- 
ce, which he did, about his means only. 

Grounds. — Since it was incumbent 
on the Magistrate so soon as the hus- 
band offered to maintain his wife, to hsk 
her whetbershe was willing to return to 
him, and since the Magistrate has failed 
to put this question to her, I report the 
proceedings under S. 438, Criminal*?. 
C., to the High Court with the recom- 
mendation that the order of the learned 
Magistrate should be 6et aside, and that 
he should he directed to re-hear the 
petition from the pofnt at which the 
husband offers to take his wife back. 
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Order accept the recommendation 
o£ the learned Sessions Judge and set- 
ting aside the order of the learned Ma- 
gistrate direct that the case be re- 
heard from the stage when the peti- 
tioner offered to maintain his wife, the 
respondent. 

v.B./n.K. Beoommendaiion accepted. 

1930 Cr. Cases 810 

(Lahore) 

Bhidb, J. 

Preman and others — Accused' Peti- 
tioners. 

V. 

JSJmp^ror— Opposite Party. ‘ 

Criminal Bevn. Petn. No. 846 of 1929, 
Decided on 9th August 1929, from order 
of District Magistrate, Sheikhupura, D/- 
13th February 1929. 

Penal Code, S. 441 — Land in poiieision 
of 'alienee — Alienor trying to take postet- 
•ion by force without legal justification — 
Inference of criminal intention is justified. 

Where the alienor had transferred posses- 
Bion for good consideration to the alienee and 
then tried to take it back by force without 
any legal justification. 

Held : that the presenoo of criminal inten- 
tion may be rightly inferred ; 12 P. 2?, 1906 Cr. 
(F.P.), Foil. ; 41 Mad. 156 ; A. I. P. 1926 Lah. 
€00 and 17 I. C. 415, DisL [P 810 0 2] 

Abdtil Aziz — for Petitiouers. 

i2, G. So7ii — for the Crown. 

Judgment. — These are three connec- 
ted petitions for revision in which the 
petitioners have been convicted under 
S. 447, 1. P. C., and sentenced to pay a 
fine varying from Bs. 15 to Bs. 25 in 
each case. 

The material facts were briefly as 
follows : One Preman had purchased 
half a square of land from Government. 
He had to pay the purchase money by 
instalments and was to remain a tenant 
until the whole price was paid. Before 
the instalments had been fully paid up, 
however, he transferred portions of the 
land to different persons and they took 
possession thereof. Subsequently it was 
cTeclared by the Collector that these 
alienations, being contrary to the con- 
ditions on which the land had been 
sold to Preman, were void. Mutation 
wliicb bad bdbn sanctioned in respect of 
one of the alienations was reviewed and 
the original entry was restored in the 
revenue records. Preman thereupon pro- 
ceeded to take jk»ssession of the land 
which he had alienated by force with 
the help of the oth^ petitioners. Premab 


and the other petitioners were, therefore, 
prosecuted under S. 447, I. P. 0., and 
have been convicted and sentenced as 
stated above. * 

The learned District Magistrate in 
upholding the conviction of the peti- 
.tionera has relied on the Full Bench 
ruling Itam Sardn v. * Emperor “^1)* 
Mr. Abdul Aziz, who appeared for the 
petitioner, has contended that the facts 
of the present case are distinguishable 
and that in any case the Full Bench 
ruling referred to * above does net lay 
down the law correctly and needs re- 
considerajiion in view ef Sulernan v. Em^ 
peror (2), Vullappa v. Bheema Bow (3) 
and Meajan v. Sharafatullah Khan (4). * 
After carefully considering the above' 
authorities I have come to the conclusion 
that the present cases are covered by 
Bam Saran v. Emperor (1) andthatj 
there are no adequate ^grounds* for 
making a fresh reference to a Full Bench. 

The rule laid down by the majority of 
Judges in Bam Saran v. Emperor (1) is 
that when a person claiming a title to 
property, whether his title be gcod or 
bad, enters without any legal justificationj 
upon property in the established posses-! 
sion cf another, he must be inferred to! 
have had an intention to annoy the per-l 
son in possession within the meaning of 
S 441, 1. P. C., even though he had no 
primary desire to annoy, and his only; 
object was to obtain possession for 
himself. 

In the present instance it is not dis-^ 
puted that Preman had not only alienated 
the land, but possession bad been trans- 
ferred and the land was cultivated by 
the alienees. In these circumstances it 
seems clear that Preman had no *'legal 
justification” for taking back the land 
by the use of force as he did. An attempt 
was made to prove that the Tabsildar 
had authorised him to recover posses* 
sion. But the Tabsildar denied having 
done so. All that he says is that the 
person in ** unlawful possession” is some- 
times warned to give up possession, but 
he did not remember if even this was 
done in the present case. 

Whatever Preman’s primary “object” 
may have been, he must have known 

(1) £1906] 12 P. B, 1906 Or. {F.B.). 

(2) A. I. B. 1926 Lah. 600=96 I. C. 871=27 
Or, L. J. 1015. 

9 (8) [1918] 41 Mad. 156=19 Cr. L. J. 162=48 
I. 0. 678 (F.B.). 

(4) [1912] 13 Or, L. J. 788=17 1. (k 416 , 
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fally well that he had no right to take 
back by force the land which he himself 
had alienated for good consideration. In 
these oiroumstancea the Courts below 
were, in my opinion, justified in inferring 
that Preman and the other petitioners 
had the requisite "criminal intention" 
for title purposes Of S. 441. 

The facts in the Madras Full Bench 
ruling Vulappa v. Bheema Bow (3) were 
of a different character. A young boy 
having stolen some jewels was believed 
to have handed oven the same to the 
Head Master of a school. All that the 
accused wSre alleged to have done was 
to search the house of the HeacT Master 
for these jewels in spite of his protests. 
In these circumstances "intention to 
annoy" was not inferred. The ruling, 
however, makes it clear that whether 
the requisite criminal intention for the 
purpose of S. 447, I. P. C., should or 
should not be inferred depends upon the 
facts of each case. In tbe| present in- 
stance such an intention has been in- 
ferred from the facts, and I think 
rightly. 

In Suleman v. Emperor (2), the facts 
were of a very peculiar character. The 
accused was alleged to have committed 
the trespass with the object of prose- 
cuting his intrigue with the complain- 
ant's daughter. It appeared, however, 
that the accused had taken special pre- 
cautions to conceal his presence from 
the complainant, and hence it was held 
that he had no intention to annoy the 
complainant. The facts of the present 
case are clearly distiuguishable. 

* In Meajan v. Sharafatullah Khan (4) 
there was no finding that the accused 
had any "intention to annoy." 

I reject the petitions. 

P.R./r.K. Petitions rejected, 

1930 Cr. Cases 811 

(Lahore) 

Agha Haidar, J. 

Sardiira— Convict — Appellant. 

V. 

jEfmpsror— Opposite Party, , 

Criminal Appeal No, 1168 of 1929, 
Decided on 4th April 1930 agafnst order 
of Mag., 1st Class, Bawalpindi, D/- 14th 

" October 1929. , 

(a) Evidence Act, S. 24— Ce*accuted'* con- 
lesiiea. 

Oonfeislou of a oo-aooused, though subse- 
quently retracted is admissibie in evidened 
eeaiaat his oo'sccused: A. I. R, 1929 OnAh 167 
JfeW, [P 811 0 1] 


(b) Criminal Trial — Court should not 
refuse te convict person on evidence of 
finger-print expert. 

A Oourt osnnot refuse to conivot a person on 
the evidence of a finger-print expert merely on 
the ground that it is unsafe to kasa a conviotion 
upon Buoh evidence: A, I, R, 1922 Pat, 78 and 
A. I. B, 1923 Lak, 622, not Foil: A, L R, 192a 
Pat, 129 and A. I, B, 1923 Mad, 178, Foil, 

[P 812 0 21 

(c) Penal Code, S. 45 7‘ — ^Policeman Con- 
victed of burglary — Five years rigorous 
imprisonment is not excessive sentence. 

Where a poUcem3.n whose duty it was to 
protect the lives and. property of the subjects of 
the Crown was convicted of a serious ofience of 
burglary,* sentenco o£ five years rigorous 
imprisonment was hold not excessive. 

[P 812 0 11 

Maokay^ for the Crow^i. 

Judgment — Two policemen, namely, 
Sardara and Amar Nath, have been con- 
victed under S. 457, I. P. C,, and sen- 
tenced to a term of five years rigorous 
imprisonment each, Amar Nath has ap- 
pealed through his counsel, M. Saunders, 
while Sardara has submitted his peti- 
tion to this dourt through the jail in 
which he is confined. I take up the ap- 
peal of Amar Nath first. A burglary 
was committed in the house -of one Dr. 
Khan Chand in the small hours of the 
morning of 5th .May 1929. The police 
were informed and investigation made. 
Dr. Khan Chand gave a list of the 
articles which were found missing from 
his house. The police arrived at the 
spot and found certain broken window 
panes on the roof of Dr. Khan Chand's 
house. It appears that there were sky- 
lights in Dr. Khan Chand s house which 
were broken through by the burglars 
who thus effected entrance into the 
room. The police found that these 
pieces of glass bore certain finger impres- 
sions. They accordingly took these 
pieces of glass into their possession and 
had them subsequently photographed by 
Sardar Gurdit Singh, P. W. 2. The ac- 
cused was suspected and taken inta 
custody. His finger-prints were taken 
in the presence of the Oourt (Ex. 
P. 0.). There is a register maintained 
in the Police Department in which the 
finger-prints of policemen are preserved. 
Amar Nath being one of these policemen 
naturally his finger-prints were also takbn 
on this register, which is Ex. P. B, Alto- 
gether the thumb prints of 483 men are to 
be found in Ex. P 0 in which the finger 
prints of the accused person ware taken 
before the Court and the enlarged photo- 
graphs of the finger-prints found 
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the broken window panes and Ex. F./B. 
which contains the finger prints of a 
very large number of policemen including 
the accused Amar Nath, Sardar Harnam 
Singh, Deputy Superintendent of Police, 
in charge of Finger Print Bureau, Phil- 
laur,.has given evidence to the effect that 
the finger Prints on the broken window 
panes were those of Amar Nath, He was 
hardly cross examined by the accused and 
therefore his evidence stands practically 
unchallenged. Besides this evidence we 
find that Sardara, the co-acous^d, impli- 
cated Amar Nath in the offence when he 
.made his formal confession before a 
Magistrate. It is true that that con- 
fession was subsequently retracted, but 
having regard to the authority of the 
Chief Court of Oudh in Sheo Batan v. 
Emperor (l), there cannot be any doubt 
jthat this confession of Bardara, even 
though subsequently retracted, was 
admissible in evidence against Amar 
jNath, his co-accused. Thus we have the 
evidence of the expert about the fingeV- 
prints of Amar Nath on the broken 
window panes which received a certain 
amount of corroboration from the con- 
fession of Sardara. Two cases, Bazari 
Eajam v. Emperor (2) and Jauu Ram v. 
Emperor (3), were cited before me by 
counsel for Amar Nath, accused. Jassu 
Ram v. Emperor (3) is merely based upon 
Bazari Eajam v. (2) and the 

learned single Judge of this Court held 
that it would be unsafe to base a convic- 
tion upon the solitary testimony of the 
finger print expert. The learned Judge 
of the Patna High Court in a subsequent 
case reported iu Basgit Singh v. Emperor 
(4) considered the' case reported in 
Bazari Eajam v. Emperor (2) and ac- 
cepted the view of law' laid down in 
Emperor v. Viramal (5), that a Court 
cannot refuse to convict a person on the 
evidence of a finger print expert merely 
on the ground that it is unsafe to base a 
conviction upon such evidence. This I 
take to be the correct view of law. Thus 
the evidence of the finger print expert in 
t he present case receives corroboration 

(1) A. I. R, 1929 Oudh 167=114- I. C. 771=30 
• Or. L. J. ?60. 

(2) A. 1. R. 1922 Pat. 73=68 I. C. 9S3 Or. 
L. J,63S=rPat, 542. 

(8) A. 1. R. 1928 Lab. 622=77 I. 0. 423=25 
Ct.L.J. 875=4 Lah. 24e. 

<4) A. 1. R. 1923 Fat. 12?=I0t I. a 626=28 
Or. L. J. 850iF6‘Pat. 805.. 

(5) A. J. R. 1928 Mad. 178=69 L C. 374=28 
Or, L. 694=46 Mad. 715. 


if corroboration were neoessaryi from the 
confession of the co-accused Sardara. On 
these facts in my judgment the accused 
Amar Nath was properly convicted. 

1 have been asked to consider the' 
question of sentence and have consi- 
dered it. The accused is a policeman^ 
whose duty it is to protect the lives^and 
property of the Crown. Instead of per- 
forming this, duty he has been found 
guilty of having committed the serious 
offence of burglary. In my judgment 
the senten ce of • five years’ rigorous 
imprisonment which has been imposadl 
upon him by the trial Magistrate is not] 
by any means excessive. I dismiss the/ 
appsal. 

As already stated while dealing with 
the case of Amar Nath, that as a result 
of the investigation, Sardara, accused, 
was taken into custody and *he made a 
confession before Sardar Dei^indaf Singh 
P. W. 12. He subsequently recovered 
the property in the presence of another 
Magistrate, Qizi Bahmatullab, F. W. 11. 
There cannot be any doubt as to the 
genuineness both of the confession as 
well as of the recovery; and the evi- 
dence of the two Magistrates on these 
points cannot be impeached. In the 
presence of P. W. 11, Qazi Rahmatullah, 
the accused took out a tin which con- 
tained the articles belonging to the 
complainant, Dr. Khan Chand, which 
had disappeared from his house on the 
night of the burglary. The guilt of 
Sardara is therefore fully^ established 
and 1 do not think that the fact that ha 
retracted his confession afterwards 
makes any difference. Ha has been con- 
victed under S. 457, I, P. 0., and 
sentenced to five years* rigorous impri- 
sonment. In my judgment both the 
conviction and the sentence are fully 
appropriate. I dismiss the appeal. 

S.N /r.k. Appeal diemissei, 

1930 Cr. Cases 812 

(Lahore) 

Jai Dal, J ■ 

(S«am«) C/iefawanrf— Accused-^ PetN 
tioner. ^ 

V. 

Ourbahhsh Singh^ Oomplainsnfc 
Bespondeat.* 

Oriminal Misc. Petn. No. 53 of 1930, 

^ Ddoidled on 24th April 1930, for trails* 

: ier of case from the Ooart of Magistrate, 
"Eirst Glass, Kasur, to some other Ooart« 
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Criminal P. C.» S. 526— Complaint under 
S. 107 made on Sunday— Magiatrate taking 
complainant*# atatement on Sunday and 
iaauing warrant against accused, lor 
aiiiount far boyond accused*# means, with 
two sureties — When two persons offered 
security, enquiry held in their absence and 
on finding that they had not immovahle 
property worth security amount, their se* 
curR^ rejected -*Ot her • persons offering 
security and their bond attested by Hono- 
rary Magistrate — Honorary Magistrate 
called to appear and after his* examination, 
that security also rejected--Magistrate*s 
conduct was characterised by vindictive- 
ness and desire to harass accused and so 
transfer of case to another Magistrate held 
justified. ^ 

The object of oalliTig upon the accused to 
furnish security is not to penalise the ac-^ 
dhsed but to ensure his presence in Oourt, and 
the amount of security must bj fixed with 
due regard to the nature of the offonoo and the 
means of the accused. [P 816 G 1] 

While a compliint against the three ac- 
cused persons, membsrs cf the Congress, under 
Ss. 5(ft) and S.^85, 1. P. G,, was panding an- 
other complaint under S. 107, Criminal P. C„ 
was made on a Sunday, the statement of the 
complainant was recorded also on another holi- 
day and order was passed directing issue of 
warrants bailable for Rs. 6,000 with two 
sureties who were to bind themselves jointly 
and severally in that amount. The amount of 
security was far in excess of the means of the 
accused. When bail was offered by two men, 
an enquiry was held in the absence of the 
sureties and the only question considered was 
whether the sureties had each immoveable pro- 
perty worth more than Hs. 6,000, and as the 
answer was in the negative the security was 
refused. Other parsons ofierad as sureties and 
their bo^Lds were attested by an Honorary 
Magistrate. On enquiry, 'the Magistrate not 
being satisfied that the security was sufficient 
called the Honorary Magistrate to appear be- 
fore, him but when he appeared, the Magistrate 
postponed the case as the Courts were closed 
that day. The Honorary Magistrate appeared 
again, but after his examination the bonds 
wore again rejected, although the sureties 
stated that they owned immovable property 
worth Bs. 1,00,000 and Rs. 25,000 respectively. 
The accused applied for transfer of the case. 

Held : that the conduct of the Magistrate 
was characterised by viudiotiveness and a 
desire to.harass the accused and on this ground 
transfer of the case to another Magistrate was 
justified. [P 816 C 2] 

Fakir Singh — for Petitioner. 

JS. 0, Soni — for Beapondent. 
Judgment. — These are threes appli- 
cations by Swami Chetanand for the 
withdrawal of three criminal oases 
from the Court of Sardar Narindar 
Singh, Magistrate, First Class, Kasur, 
and for their transfer to a Magistrate in 
some district other than Lahore, It is 
alleged that the local officials at Easu^ 
are prejudioed against the petitioned 


and that the District Magistrate of 
Lahore has also conduc'ied himself ia 
such a manner in dealing with the 
petitioner's cases that the latter appre- 
hend that he also is prejudiced against 
him and, therefore, he does not expect 
justice in the Court of any of the 
Magistrates in Lahore. The 'following 
are the undisputed facts on which the 
application is based. 

in October 1929, Gurbakhsh Singh 
and Thakur Singh filed a complaint 
under S, ^500 and S, 385, L P. 0., against 
three persons, Durga Das, Lekh Baj and 
Swami Cbetianand, and also against an- 
other person, with whom we are not 
concerne i on the present occasion* 
A month later Swami Chetanand 
made a report to the police against 
Gurubakhah Singh and another charg- 
ing the latter with an offence under 
S. 392, T. P. C , in consequence of 
which the house of Gurubakhsh Singh 
was searched, but the police did not 
pipoooed further with the case. The 
case filed against Durga Das, Lekh Baj 
and Swami Chetanand was pending 
in the Court of Lila Boshan Lai, Magi- 
strate, at Lahore. In the meantime on 
2nd February 1930, which was a 
Sunday and a public holiday, a com- 
plaint under S. 107, Criminal P. 0., was 
made by Gurbakhsh Singh before the 
Sub-Divisional Officer jf Kasur. In 
this complaint it was alleged that 
Durga Das, Lekh Baj and Swami 
Chetanand had committed cjj^rtain 
acts which causel an apprehension in 
the mind of the complaint and that they 
would cause a breach of the peace and 
a prayer was made that they be bound 
over under S. 107, Criminal P. 0. On 
the same day this complainant was trans- 
ferred to the Court of Sardar Narindar 
Singh, who was at Pattoki. It seems 
that the complaint to the Sub-Divi- 
sional Officer was not presented at tho 
headquarters but when he was in camp. 
On 3rd February 1930, which again was 
a public holiday, Sardar Narindar Singh 
recorded the statement of the cbm* 
plainant and passed an order directing 
issue of warrants bailable for Bs. 6,0Q0 
with two sureties, who were to bind 
themselves jointly and severally in that 
amount, for the arrest and production 
of Durga Das, Lekh Baj and Sw.ami 
Chetanand on 6th February 1930* . 
In the order recorded by this Magig*;* 



8U Ohetahand V. Gubbakhsh Singh (Jai Lai, J») 1930 


trate an apprehension was expressed 
that the persons complained againsii 
were not likely to appear merely on 
summonses and for that reason war- 
rants were issued. There is absolutely 
no indication on the record how the 
Magistrate entertained this apprehen- 
sion, nor is there any suggestion in the 
statement of the complainant to that 
effect. In pursuance of the warrants 
issued the persons complained against 
were arrested on the 3rd before 10 a. m., 
were produced before theSub-Diviaional 
Officer and, under his orders, were 
taken to Kasur by a train which leaves 
Fattoki at 10-5 in the morning /tnd 
were apparently kept in jail till the 
5th, when they were produced before 
the Magistrate. They prayed to be re- 
leased on bail and were informed that 
an order for their release on bail had 
already been passed on 3rd February 
1930; further it would appear that they 
were not informed by the persons who 
arrested them that they could be re- 
leased on bail and also that the Magis- 
trate took cognizance of the case be- 
fore 10 a. m. 

On 5th February 1930, bail was 
offered by two men who belonged to 
Chunian, but the Magistrate declined to 
accept their security unless the Tahsil- 
dar of Chunian certified to the capacity 
to give security for Rs. 6,000 each. The 
security bond was consequently sent to 
Chunian and the accused were kept in 
custody. Chunian is 50 miles from 
Kasur, and it appears that the security 
bond did not reach the Tahsildar till 
10th February 1930, for certification 
and the tahsildar fixed 16th Febru- 
ary 1930, ■ for an enquiry into 
the sufficiency of the security to be 
held at Pattoki. Consequently an en- 
quiry was held on the 16th at Fattoki, 
but it seems that the sureties were not 
called and the enquiry was held in 
their absence. 

• The only questions asked from the 
persons from whom the enquiry was 
made by the Tahsildar were directed to 
^ascertain whether the sureties had 
moveable pr<^perty w'orth more than 
Bs. 6,000 ^eli\and the answers being 
in the ne^tiYe, a report was made that 
iha security was not sufficient, but it 
is to be observed that the Tahsildar 
stated that the "sureties had not suffi- 
<cicnt immovable property. The result 


was that the Security offered was not 
accepted by the Magistrate. 

In the meantime, realizing that delay 
is likely to occur in the attestation of 
the security bond by the Tahsildar of 
Chunian, the accused had a security 
bond executed by two residents of the 
'Lahore Cantonment, Kidar Nath^nd 
Mehtab Bai, had it attested by an 
Honorary Magistrate and counsel pro- 
duced the security bond with*the sure- 
ties before the Magistrate Sirdar Narin- 
dar Singh, on the same day. The 
Honorary Magistrate had stated in hie 
attestation that be .knew dfUe of the 
sureties *personally and was satisfied 
that he had considerable moveable and* 
immovable property far exceeding in 
value the amount of the security de- 
manded and with regard to the other ha 
had satisfied himself by enquiry that ha 
also had sufficient immovable propfirty 
to entitle him to give bail in the sum 
of Bs. 6,000. It is alleged that the bond 
was presented to the Magistrate at 
2 o’clock, but no attention was paid. Con- 
sequently at 3-50 an application was 
presented by counsel stating that he had 
been waiting with the security bond and 
the sureties for acceptance of the secu- 
rity by the Magistrate. On this applica- 
tion the Magistrate noted that it was al- 
ready 4-5 p. m., and, therefore, he, 
could not attend to the matter. He 
consequently fixed the case for the next 
day. It may be mentioned that on 6th 
February 1930, another security bond 
executed by two sureties Qazi Abdul 
Kadir and Gokal Chand was presented, 
but, for some reason or other, was not 
attested. 

On 7th February 1930, the sureties 
appeared before the the Magistrate 
again and were subjected to a lengthy 
examination including searching ques- 
tions as to their movable property, the 
number of horses, tongas, value of 
jewelry, etc., owned by thexa" Qaes« 
tions were also asked from them ^itha 
view to ascertain whether they were 
the merr who had actually signed the 
bond and^appeared before the Honorary 
Magistral to attest the same and also 
whether they knew the accused Bwami 
Ohethanand * for whom they had 
given security. Th^y stated* that they 
owned immovable property Y^or^h 
lU. 1,00,000 and 13s. 35,000 respeotively* 
She Magistrate, however, was not aatii» 
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fied and ha called the Honorary Magia* 
trate from the Lahore Cantonment to 
appear before him on 8th. The Magis- 
trate, accompanied by counsel and the 
two suretids, reached Kasur a little 
after 1 o'clock but the Magistrate 
declined to do anything in the mat- 
tar ^ nd post|fOQed the case to the* 
loHi^on the ground that the Courts 
had been closed owing to the death 
of a local legal praotitione'r. He forgot 
the fact *that complaint had been 
received and the warrants for the arrest 
of the accused were* issued on public 
holidays. « Consequently the Honorary 
Magistrate again %.ppeared onithe 10th 
jand, after ha had been examined the 
security bond was rejected. 

I have examined the record of state- 
ments of the sureties and of the Hono- 
rary Magistrate and I am satisfied that 
the sureties were well able to pay the 
amouhl for Arhich they offered bail res- 
pectively, and it was quite unnecessary 
to call and to examine the Honorary 
Magistrate and I further consider that 
there was no justification for the view 
of’the Magistrate that the sureties must 
have moveable property of more value 
than the amount of the bail. The ques- 
tions asked from the sureties were, in 
my opinion, calculated to harass and to 
insult them. 

Now all this happened on 10th 
February 1930, and it is a curious 
coincidence that on the same day an- 
other complaint was filed by Mt. Gian 
Devi, a relation of Gurbaksh Singh, 
under S. 467,"l. P, C., against the same 
accused persons. And this complaint 
was also on the same day sent by the 
Bub-Divisional Magistrate to Sardar 
Narindar Singh. The suggestion of the 
petitioner's counsel is that this com- 
plaint was in order to circumvent 
the possible reltose of the petitioners 
on b^il, in case the Magistrate felt con- 
fcoept the seourity of Kidar 
Nat& ah$ Bai. 

Aftsi^ this security bend had been 
rejects^ hy the Magistrate, the .accused 
thi^ Court th order to obtain a 
directidh ;the District Magistrate of 
Labore d S|6Cide fchi!' ^ suffi- 

ciency dr otherwise at th^ security ten- 
dered the aocuicd Pmdtlf. ^ An order 

theDig- 

trietJ^|fldtr»f0;^e^ cmlAen 

Question of of security 


It is alleged that the District Magistrate 
took no action on it and consequently 
an application was presented that pro- 
oeedings in contempt of Oourt be taken 
against him for not obeying the order 
of this Gonrt and that on^the presenta- 
tion of this last mentioned application, 
the Additional District Magistrate ac- 
cepted the same seourity bond which 
had been rejected by the Magistrate. 
When, however, the order was conveyed 
to the Magistrate he made some repre- 
sentation that the proceedings of the 
Additional District Magistrate were 
irregular, and on 5th March 1930 the 
order accepting ^ bail was cancelled. 
When, however, the record went back 
to the Magistrate at Kasur the- seourity 
of the same persons was accepted on 
13th March 1930. 

In the meantime, however, as I have 
stated above, a complaint under S. 457, 
I. P. G., had been made against the 
accused persons and in that case on 7th 
March 1930 an application was made to 
the Sessions Judge of Lahore praying 
that the. accused be released on bail. 
The case was fixed for 10th March 1930 
and an order was passed that the record 
of the case be produced before the 
Sessions Judge on that date. The record, 
however, did not reach on the lOtb and 
the case had to bo adjourned till the 
next day and the record was received 
only after the order was repeated by 
telegram. On the 12th the Sessions 
Judge directed that 6he accused Swami 
Chetanand be released on bail for 
Bs. 6,000 and on the 13tb the seourity 
offered was accepted by the Magistrate 
along with the security in the former 
case. 

The above proceedings took place 
with regard to the security of Swami 
Ghetanand accused. Now on 17th 
March 1930 the remaining two accused 
applied for bail and two men i. e., Jiwan 
Singh of Sheikhupura and Bhag Mai of 
Kasur offered security on 20th March 
1930. The bond of Jiwan Singh had 
been attested by the Naib Tahsildar of 
Sheikhupura, but the Magistrate 
directed that the Naib Tahsildar Wiio 
was posted in another district should 
appear before him on 24th March 1930. 
On that date Jiwan Singh did nbt appear 
before the Magistrate, and Bbag^^Mal 
expressed a desire to withdraw the 



816 


Mubli Dhab Empbbob 


193a 


Beourity on behalf of the accused offered 
by him. 

In view of the treatment meted out 
to the other sureties and the manner 
in which thf Magistrate conducted 
himself throughout these proceedings, 
it is not surprising that both Jiwan 
Singh and Bhag Singh declined to have 
anything to do with his Court. The 
case pending in the Court of Lala 
Baushan Lai, Magistrate, First Class, 
Lahore, was also transferred by the 
District Magistrate to that of Sardar 
Narindar Singh without notice* to the 
accused and apparently without any 
applicatioi;. 

I have merely given above the histbry 
of the proceedings before the Magis- 
trate as far as possible in its ohronolo- 
gical order. I have not thought it 
necessary to set out in detail the man- 
ner in which the proceedings were 
conducted in his Court and which were 
open to serious objections. 

In my opinion, the above facts are 
quite sufficient to indicate the attitude 
taken up by the Magistrate against the 
accused persons in this case. I have 
not been able to discover any other 
motive which led the Magistrate to 
adopt this extraordinary attitude and 
procedure in the matter except the one 
suggested by the petitioner's counsel. 
It is that bis clients are active members 
of the Congress party, Swami Chet- 
anand being the Secretary of that local 
Congress Committee. It is also alleged 
that as 26th January 1930, was ob- 
served by the Congress Committee as, 
what they called it, the Independence 
Day, the local authorities were annoyed 
with the accused persons and started 
proceedings to punish them for their 
objectionable behaviour from their 
point of view4 I accept this explanation, 
as I have not been able to discover any 
other reason for the unusual conduct of 
the Magistrate. 

> Incidentally it may be mentioned 
|t{iat the Magistrate entirely ignored the 
principles underlying the fixing of the 
amount of sequrity which an accused 
p^son can. be called upon to furnish. It 
[has more once been laid down 
that the . obieot is not to penalisd the 
Uoused but to ensure his presence in 
Court and the amount of security mi^t 
be fixed with diie' regard to the means 
\of the accused atid the nature of the 


offence. A complaint nnder S. 107,. 
Criminal P. C., on the facts alleged was 
not of such a serious nature as to war- 
rant such a heavy amount of security 
and the amount w|k8 far beyond the 
means of the accused persons. Swami 
Chetanand apparently has no busi^ 
mess except perhaps poliiUcal agitatw^n, 
the other two accused are a hawker and 
a servant in a press respestivoly draw- 
ing a salary of Bs. 20 or 30 per moutb. 
The entire conduct of the Magistrate, 
therefore, was chaiiiacterised by vindic-j 
tiveness and a desire to harass the 
accused and the grounds for the transfer 
of the case from bis Court are so irre- 
sistible that the learned Assistant Legal 
Bemembrancer, who appeared for the 
Crown, had nothing to say against the 
grant of the petition. 

At the same time I do not see any 
reason to transfer this oasp from *the 
Lahore District. The orders passed by 
the District Magistrate, though unex- 
plained, are capable of being construed 
as having been passed on the material 
placed before him and I do not believe 
that the accused will not be impartially 
tried in Lahore. I, therefore, withdraw 
these cases from the Court of Sardar 
Narindar Singh, Magistrate, First Class, 
Kasur, and transfer them to the Court 
of Khan Sarbuland Khan, Magistrate 
First Glass, Lahore. I have transferred 
the case to Lahore because in my opin- 
ion it is not desirable that the accused 
should be tried in these cases by any 
other Magistrate at Kasur. 

s.K./r.k:. Petition granted. 
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1930 Cr. Cases 817 

(Allahabad) 

Dalal, J, 


Shnarsi Do-s— Applicanfc. 

• y- 

Emperor 

Criminal Revn. No. 40 of 1930, De- 
cid^on 27th March 1930, against order 
of Addl. Sees. ‘Judge*, Pilibhit, D/- 6th 
November 1929. 

United Province* Prevention of Adulte- 
ration Act (6 of 1912), S. 4— ‘Scope. 

PosseBsion of adulterared food or drug is not 
made a crime under the Act. [P 817 0 2] 

G, S. Pathak^lov Applicant. 

3/. W aHiullah-^or the Crown. 

Judgment. — This application must 
Succeed on both „th6 grounds raised on 
behalf of the applicant. The applicant 
has been convicted of an offence under 
S. 4, United Provinces Prevention of 
Adulteration Act 6 of 1912 (Local). 
There tS a mandatory injunction in S. 
15 (2), of the Act that every summons 
issued in a prosecution under S. 4 and 
S. 10 shall specify particulars of the 
offence charged and the name of the 
prosecutor besides other information. In 
the summons no particulars were given; 
nor was the name of the prosecutor 
given. The particulars were essential 
in this case because even now 1 have 
not understood the exact reason or 
rather the exact charge on which the 
applicant has been convicted. If the 
particuiars had been stated in the charge 
a Court of revision would have had an 
opportunity to test the particulars and 
discover whether they amounted to an 
offence under S. 4. What the learned 
Judge says I am afraid I am unable to 
understand. What happened in this 
case was that, according to the Magis- 
trate, 21 canisters of ghee were found 
in a store-room of the applicant who 
sells ghee ordinarily as bis business. 
The trial has been so perfunctory that I 
cannot discover whether every one of 
the 21 canisters contained adulterated 
ghee or only one canister. An observa« 
tion of the Magistrate at the end of the 
judgment that ghee which w*as not 
found adulterated had been detained 
Tor a long time makes me believe that 
the wtire quantity was not adnlterated* 
It is v^ry nnfortnnate that* in summary 
triftls no proper care is taken to record 
evidence and facts in a way to give an. 
accurate idea : of facts to the Court oy 
man r\r n ina at ioa ^ 
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revision. What the learned Judge says 
is this : 

**lt Is clear from the evidence as found by 
the Magistrate that the adulterated ghee was 
meant for sale and anybody who sells such 
ghee does commit an offence under S. 4." 

The section, however, makes no men- 
tion of storage of adulterated ghee. It 
will not be prodtable to spend any time 
in solving the puzzel of the language 
of the Sessions Judge. The Magistrate 
makes no positive statement at all as to 
what was the crime that the applicant 
committed. He has entered into gene- 
ralities as to the adulteration business 
going on in a very large number of 
cities and bis beiref is that the accused 
would not have tested the ghee before 
offering it for sale. He also does not 
trouble himself to decide whether the 
storing of adulterated ghee is an offence, 
and in what words ho would have 
framed the charge if it had been neces- 
sary to frame a charge in this particu- 
lar case. The task of a Court of revi- 
sion becomes very difficult when Subor- 
dinate Courts refuse to disclose what 
in their opinion was the specific charge 
on which an applicant has been con- 
victed. For this reason the omission 
to mention the charge in the summons 
was highly prejudicial to the applicant 
and the Sessions Judge could not have 
thought carefully of this matter when 
he made the observation that the ap- 
plicant knew very well what the charge 
against him was and that the omission 
of particulars from the charge was 
merely an irregularity. When this 
Court after all its training fails to 
understand the charge the Sessions 
Judge’s statement is incorrect that the 
applicant knew very well what the 
charge against him was. Possession of 
adulterated food or drugs is not made a 
crime under the Act. In the present 
case there was no sale, nor was the sub- 
stance offered for sale or exposed fer 
sale ; nor is it said that the applicant 
manufactured the articles himself fov 
sale. If there had been any evidence 
that the applicant purchased pure ghee 
and adulterated it himself bis act would 
have been covered by the words^ • 

'^manufactures for sale any attiela of food 
which is not of the nature, substance or quality 
which it purports to be.” 

The prosecution has been entirely 
misconceived* I set aSide the eouvic- 
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tioQ and sentence and order the fine, 
if any recovered from the applicant, to 
be refunded. 

P.N./R.K. Oonviotion set aside, 

1930 Cr. Cases 818 

/ Nagpur) 

Full Bench 

Findlay, J. 0., Macnaib and 
SUBHEDAR, A. J. O’s. 

Gobarya and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 215, ^16 and 
218 of 1929, Decided on 13th March 
1930, from order of Sess. Tudge, 
Hoshangabad. * 

4 ^ (a) Evidence Act, S. 30 — (Per PuH 
Bench)— U there it any other relevant mat* 
ter implicating co-accuaed, Judge can con- 
sider confession along with that matter 
{Subhedart A, J, 0.) — Such confession can 
only be used when other proved facts fail 
by narrow margin to justify conviction. 

The self* inculpatory confessioa of an ac- 
cused implicating bis oo*aocused is fact upon 
which alone the conviction of his oo-aooused 
cannot ba legally based. Nor can such a con- 
fession even if it be corroborated by other evi- 
dence which is insufficient by itself to sustain 
the oonviotion of the non-confessing co-ao- 
oused form a legal basis for’ his conviction. 

[V 827 C 1] 

Per Full Bench,— But if there is any other 
relevant matter implicating the co-accused the 
Judge is permitted by S. 30 to consider confes- 
sion along with the said matter and as a result 
of such oonBideratlon to convict the accused. 
(Per Subhedar^ A. J, C.) Such confession can 
be legitimately used to corroborate other evi- 
dence and oven to supplement the same in those 
exceptional oases in which without such aid 
the other evidenoe falls short by very narrow 
margin of that standard of proof which is re- 
quisite for a oonviotion, [P 827 0 1] 

Where the other evidence was to the effect 
that the accused were seen going on the night 
of the murder towards the place whore tbe 
deceased lived and that there was general 
enmity between the accused and the deceased 
tbe evidence is ineuffioient to justify conviction 
of tbe non-confessing co-accused : Wt B, 42 

Cr, and9 C. P. L, B* 35 Cr., Appri A, I. 5. 
1926 All, 377, Bel. on] other case law discussed. 

[P 881 0 1] 

(b) Evidence Act, S. 3 — Evidence. 

Per Macnair^ A. J'.O.— The word “evidenoe” in 
the Act signifies only the instruments by means 
of which relevant facts are brought before the 
Court, vis., witnesses and ^documents, and by 
means of which the Court is convinced of these 
facts, [P 827 0 1] 

Xc) Evidence Act, S. 30— Scope. 

Per Mccnaif J A. J. O, — When 8. SO lavs 
down th^i'the J'udge paay contf der a*^ fact in 
certain olrouinstanoes it plainly deolsies that 
fact to he^relevant in those ciroumBtanoes. 

[P689G13 

(d) Evidence A^, $. 30-^(Pex FuU Bendh) 
Court can enelude canfeMlon hv accused 
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altogether from consideration against co- 
accused (Per Macnair, A. /. 0,) It cannot be 
said that word “may” gives Court right to 
exclude confession from consideration. 

Par Full Bsneb.-^Oourt has disorotion to ex- 
clude a confession by an accused altogether 
from consideration against the oo-aooused if it 
is so disposed, Per Macnair^ A, J. -Q. — The 
use of the word “may” does not show that every 
ooufession is of very small* value against a oo- 
acoused. It cannot be saiS that the word 
“may” gives the Oourt right to exclude the 
oonfession from, consideration if it is so dis- 
posed. Tho Judge is given a discretion but the 
discretion must be exercised in a judicial man- 
ner; if the confession would help in arriving 
at a decision that 'the accused is guilty he 
must do so. [P 828 0 9. P 829 C 1] 

T, J. Kedar — for Applicant;> 

7. for Opponent. 

Judgment 

Jackson, A. J. C. — Five persons have 
been convicted of murder and four of 
them have been sentenced to death. 
Gobarya, his wife Kashi, his son-in-law 
Sitaram, and one Budhia axe these^Who 
have been sentenced to death, and Asa- 
ram, Gobarya ’s son, has been sentenced 
to transportation for .life. The person 
held to have been murdered is Fadal, 
brother of Gobarya. 

On 2l8t August 1929, Padars body 
was recoverfjd from a well near the 
ghana in which he had been living, and 
the medical evidence is that he died 
from strangulation. Sitaram, one of tbe 
accused, who admits his guilt, has des- 
cribed how he and the other accused 
came to strangle Fadal and threw the 
body into the well. It appears that 
there was ilUwill between Fadal on the 
one side and Gobarya and bis wife on 
the other on account of a partition 
which bad recently taken place. As a 
result of that partition Gobarya had to 
pay some money to Fadal, and on 20th 
August he asked Sitaram to tell Gobarya 
and Kashi that he wan&ed the money. 
Kashi, who appears to have resented the 
fact that Fadal, who was a childless 
widower, shared equally at the parti- 
tion with her husband, suggested that 
Fadal should be killed and all dispute 
thus ended. Sitaram was cajoled into 
taking a part, and all the five accused at 
night w^t to the ghana of one Sojar in 
whose employ Fadal was and there, 
while Gobarya sat on FadaFs chest and 
Kashi, Asa^am and Budhia helped 
to hold him, Sitaram passed a rape 
.twice round Fadarsneck, and Gobarya 
land Sitaram nulling on the ends of 
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the rope strangled him. His body 
was then carried to the well and 
thiown in after a blow had been straok 
on the head with a stone to make it 
appear th&t Eadal had been killed by 
accident in falling into the well. The 
bucket and rope of the well were thrown 
in after him, and two utensils wei^/e 
iSrmight andfeft near the well to help 
the suggestion that Fadal had fallen in 
by accident while drawing water. 

Sitaram made a confession to a First 
Glass Magistrate on 2nd October 1929 
to the above effectT. He repeated his 
story to^the committing Magistrate on 
23rd September4929, although on 16th 
September 1929 he is recorded as 
having declined to accept the conditions 
on which he could become an approver. 
He again repeated his story before the 
Sessions Judge, and in the Sessions 
Cqurtheputin an application asking 
for a*pardcm, but this on the opposition 
of the other accused and of the prose- 
cution was rejected. It is only in his 
grounds of appeal to this Court that he 
has put forward the plea that he was 
threatened by the police and tu- 
tored to tell the story implicating him- 
self and the other accused, with a 
promise that, if he did so, he would be 
made an approver and acquitted. I am 
unable to accept the argument put for- 
ward on his behalf to show that his 
confessions were not voluntary and not 
true.* Although his application was 
rejected by the Sessions Judge, he had 
been given an opportunity of becoming 
an approver in the Court of the com- 
mitting Magistrate and be refused it for 
reasons which are not obvious. Never- 
theless, the fact remains that until 
after his conviction he told the same 
story on three different occasions and 
when he was called upon to plead to 
the charge before the Sessions Judge 
his plea was one of guilty. It seems to 
me impossible to hold otherwise than 
that Sitaram was a party to the murder 
of Fadal. 

As regards the other accused, it is ar- 
gued that there is no evidence* against 
them but Sitaram’s confessioi^ and that 
there can be no conviction on the confes- 
sion of a co-accused alone. The confession 
of a oo-acoused is certainlV not evidence 
within the meaning of the definition of 
that term in S. 3, Evidenoe Act ; but it 
is a matter which can be taken intp 
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consideration under S. 30, and must be 
included in the matters before the 
Court that under S. 3 are to be taken 
into consideration before a fact is held 
to be proved or not proved. It has thus 
the practical effect of, atid can be most 
conveniently referred to, as evidence. 
The question, however, arises whether it 
is substantive evidenoe or merely evi- 
denoe that can lend assurance to other 
evidence incriminating the co-accused. 
It seems to me that such a confession 
being admissible under S. 30 must be 
regarded as substantive evideince if it 
clearly implicates the other accused in 
the crime, and that it cannot be treated 
merely as corroborative of facts other- 
wise proved, which would make S. 30 a 
mere nullity. 

That is the view taken by Hallifax, 
A. J. 0., in SapTcu v. Emperor A. J, i?. 
1922 Nagpur 146. He sums up his 
review of the case law on the subject in 
the following paragraphs : 

** 10. Against the proposition that the con- 
*f6ssioii of a co^aocused can be used as a piece 
of substantive evidence and that we may Ftart 
with it as a basis, proceeding to enquire how 
far it is corroborated, we have, 'therefore, the 
dictum of Stevens, J. C.. in Empress v. Karim 
7}u2;(l)that of ^Ainslie, J,. iu Empress v. 
Ashootosh Chucherburthy (2) which on exami- 
nation works out very nearly to laying down 
* rule touching the credibility of evidenoe * of 
which Heaton, J., speaks in the passage quoted 
above, the judgment of the Madras High Gourt 
in Qiddigadu v. Emperor (3) which rests en- 
tirely on authority to which 1 cannot refer, 
and the dictum of Jenkins, C. J., iu Emperor v. 
Noni Gopal Gupta .1), which apparently was 
not followed by Fletcher, J., in Emperor v. 
Bahar Ali (5). 

** 11. On the other hand, wo have reasoned 
and to .my mind convincing judgments by 
Knox, J., and Richards, J, in Emperor^ v, 
Kehri (6), by a Bench of this Oourb in Emperor 
V, Malhari (7) by Heaton, J., Maoleod, 0. J., 
concurring, and, on this point, Shah, J., 
not dissenting, in Gatifjapa Kardepa v. 
Emperor (8). To those 1 might add the 
reasoning in the judgment of the learned 
Sessions Judge (Mr. F, K. Body) which is 
published as an anuexure to Gangapa Kar- 
depa y. Emperor (S), Thera is also the judg. 

(1) 9 0. P. L. B. 87 Or. 

(2) [1879] i Oal. 483=3 0. L. R. 270. 

(3) [1910] 33 Mad. 4G = 9 Or. L. J. 4C4 = I 
I. 0. 867. 

(4) [1911] 88 Oal. 559 =12 Or, L. J. 286 = 10 
L 0. 582. 

(5) [1915] 42 Cal. 789=16 Or. L. J, Sill =* 28 
I, 0. 657. 

16) [1907] 29 AIL 434=5 Cr.H, J. 360si=(l907) 
A.W.N.140, 

(7) Oriminal Appeal No. 38-3 of 1911, 

(8) [1914] 88 Bom. 156 =14 Or. L. J, 625=21 

I. 0, 673. • 
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mdnt of Garth, 0. J, in Empress v. -4s- 
kwOosh ^Ohucherhutty (9), and indeed the 
unaiximoii$ decieion of the Full.Benoh in that 
case that euoh a statement is substantive evi- 
denes. I have not mentioned the Alldhdbctd 
case of Queen-Empress v. Nirmal Das (9) nor 
the Bombay ease or Queen^Empress v. Khandia 
(10) as they tmay *both be taken as overruled 
by the later decisions quoted. In any case, 
the reasons stated in the later rulings appear 
to me much more convincing. 1 concur en- 
tirely in the views expressed by the Allahabad 
High oourt in Emperor v. Kehri (6) and by 
Heaton J. in Gangaga Kardepa v. Emperor (B), 
and hold that in this case the confession made 
by Shrawan can be treated as substantive 
evidence against Sapku Patil, and cif it is 
found to be credible, because it is auffioiently 
corroborated by other evidence or matters 
proper for cemsideration, Sapku Patil can be 
convicted on it.” • 

It is true that two other Judges of this 
Court disagreed with the view stated 
in that case, but I do not find their 
reasoning convincing. There was, how- 
ever, agreement upon one point and that 
is that even if the confession of a co- 
accused can be treated as substantive 
evidence, it cannot by itself be made a, 
basis for conviction of the other ac- 
cused. In the present case there is 
corroboration of Bitaram*s story as re- 
gards the throwing of the body into the 
well and the steps taken to make it 
appear that the death was accidental. 
There is also the evidence of Sarjuram 
(P, W. 5) ’who met 'Sitaram early in 
the morning after the murder returning 
to his own village from Dahua where the 
murder was committed. But such cor- 
roboration helps to implicate nobody 
but Sitaram. As regards Gobarya and 
Kashi, the corroboration of Sitaram 
consists of the evidence to show the ill- 
will that existed between Fadal and 
his brother and sister-in-law and of the 
evidence of Salak(P. W. 7) who on the 
night of the murder saw five persons, 
of whom Gobarya. Kashi, Sitaram and 
Buddhia were four, going towards the 
ghana where Fadal lived. The question 
is whether this •corroboration is sufiS- 
ciepj;. I am satisfied that Sitaram took 
part in the murder; he could not have 
committed it alone; the motive for the 
murder was not his but Gobarya’s and 
Kasai’s; and, .when it is proved that 
Gobarya and ifashi were seen on the 
night.ef the murder going with Sita'ram 
towai^s the residence of the deceased, 

4t seems to me impossible not to hold 

' M [igoor^rAri. 4t5t=u9od) L w. nTics/ 

(10) [18911 15 Bom. 66. . 
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tha^Gobsrya and Kashi were among 
the pmrsonB who committed the murder. 
Similarly, in the case of Buddhia there 
is some evidence of enmity between 
him and Fadal which would make it 
probable that he would be willing to< 
assist Gobarya and Kashi, and when 
he too was seen amqng th€|, five perspge 
going towards the ghana, it seems to 
me that his guilt also is manifest. My 
view is that the convictions and sen- 
tences of Sitaram, Gobarya, Kashi and 
Budhia be upheld. ^As regard Asaram^ 
there is no corroboration of Sitaram's 
confession and in my opinion he ought 
to be acquitted. 

Mohiuddin, A. J. C . — I have read 
the opinion which my learned brother 
has recorded in this case, ‘and I agree 
with him, for reasons recorded in para 3 
of his opinion, that Sitaram was a party 
to the murder of Fadal. I wpuld there- 
fore confirm the conviction and sen- 
tence in Sitaram’s case and dismiss his 
appeal. Begarding the other four co- 
accused Gobarya, Kashi, Buibia aud 
Asaram, there is no direct evidence of 
their complicity in the murder of Fadal 
except the confession of the co-accused 
Sitaram, and the question for considera- 
tion therefore is whether the confession 
is 'substantive evidence or merely a 
matter that can be taken into considera- 
tion, to lend assurance to other evi- 
dence incriminating the co^acq^sed. 

S. 30, Evidence Act, is an exception to 
the rule of English law that a confes- 
sion by an accused can be considered 
against others who may be tried along 
with him and was introduced into the 
Evidence Act in 1872, for the first time. 
Glover, J., in Queen v. Jaffir Ali 
(11), (at p. Gi) made the following ob- 
servation about this section; 

” Section 30, Act 1 of 1672, introducing as 
it does an entirely new, and, I am inclined to 
think, rather dangerous' element in the oon- 
duot of criminal trials, ought to be construed 
with great strictness,” 

and Fhe'ar, J., in Queen v. Sadhu Mun* 
daiil (12), charaoterized it as "danger- 
ous material.” 

The confession of an accused is not 
evidence within the meaning of that 
word .as define^ in S, 8, Evidence Act, 
bat is a matter which can be taken into 
consideration by the Court, that is, it is 

S ri9 W. B. Cr. 67. 

I 21 W. R. Cr. 09. 
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M element in the oonsideratian of all 
the facts in the ease. It cannot be put 
on the same footing as the evidence of 
an accomplice who has become an ap- 
prover, because his statement cannot be 
tested, developed, and explained by 
cross-examination .and is not given on 
<5aMbi. Accomplice •evidence has been 
made admissible under S. 133, Evidence 
Act, and we find in Ulus, (b), S. 114, 
Evidence Act, the rule of caution and 
prudence where it is declared by the 
legislature, that an accomplice is un- 
worthy of credit, unless he is corrobo- 
rated irr material particular?. But as 
the confession of a co-accU^ed is not 
* evidence bub .is only a matter which 
has been made admissible for considera- 
tion, it cannot be treated as substantive 
evidence ‘and no amount of corrobora- 
tion of that matter can put it on ' the 
sabca basia as the evidence of an accom- 
plice. I am therefore of opinion that 
the confession of a co-accused, not being 
evidence, is only a matter which can be 
taken into consideration if there is 
other evidence in the case to lend assur- 
ance to that evidence, and cannot form 
the basis of a conviction, even though 
there may be corroboration of the state- 
ment of the co-accused. 

I am fortified in this view by the only 
published decision of this Court, which 
is contained in Empress v. Karim Bax (1) 
and runs as follows: 

^‘Saction 27. Bvidence Aofc, then, has uo 
application to the c|ise, but, as I have said, 
S. 30 does apply. At the same time tho con- 
fession of a cc-acoused used under the provi- 
sions of the latter section stands on a perfectly 
different footing from the testimony of an 
accomplice. The latter is substantive evidence 
in the strict sense of the term, a conviction 
may legally proceed upon it without corrobo- 
ration, though ^tbe general praotice of the 
Oourt is to require corroboration, because a 
presumption naturally arises against suoh evi- 
dence from its tainted character. Whether 
corroborated or uncorroborated it may form 
the basis of a conviction. It is entirely other- 
wise with the confession of a oo^aooused. It is 
not ill itself substantive evidence and we may 
not start with it as a basis, proceeding to en- 
quire how far it is corroborated.^ It can be 
used only in a subsidiary manner'in connex- 
ion with the substantive 6 videnq |9 adduced in 
the case.'* 

This point was considered by a Bench 
of this Court, coDSisting of Batten and 
Stanyon, A. J. O's., in Emperor v. MaU 
hariil), and the relevant portion^ of 
their judgment runs as follows: } 

“The question then remains how f%r we 


should act on It. We think that since we be- 
Heva it to be the truth both as to what was 
done and as to the identity of the persons 
doing it, we are bound to use it as establishing 
the guilt of all the 'accused. A good deal has 
been written and said about the doope of S. 30, 
Evidence Aot, 1872, and sdkne of tne earlier 
published decisions on the point would make 
the confession of an accused something less 
than evidence against his aooompUoe jointly 
tried with him tor the same offence, so that no 
conviction of the latter could be sustained 
thereon if the other evidence would be in- 
sufficient to prove his guilt. We are unable 
to take this view. We do not think it was the 
intention of the legislature that S. 80, should 
providdiS mere superfluity, to be used only in 
cases already established by other evidence. 
Tho later view that a statement admitted under 
S. 30, is a piece of.evld6noe as relevant as.any 
other kind of evidence, commends itself to us 
as the more correct interpretation of the law. 
It follows that a conviction based on the un- 
corroborated statement of a oo-aocused would 
not be illegal, because there is not one word in 
the Evidence Aot which requires any specified 
quantity or description of relevant evidence to 
sustain a judicial finding. We have considered 
tho recent case of Emperor v. Kehri (6), where 
the evidential value of a retracted confession is 
• very fully considered. Incur opinion It is a 
correct interpretation of the law, and we con- 
cur with every dictum laid down in it." 

They observed that a statement ad- 
mitted under S. 30 is a piece of evi- 
dence as relevant as any other kind of 
evidence, but I respectfully beg to point 
out, that the statement of a co- accused 
not being evidence at all under the 
Evidence Act, the view taken by the 
learned Additional Judicial Commis- 
sioners is not correct. 

The next case in which the point was 
considered by a Bench of this Court, is 
Sapkic V. Emperor {A, I. B, 1922 Nag. 
146). In this case Hallifax, A. J. G., con- 
curred entirely with the view expressed 
by the Allahabad High Court in Em- 
peror v. (6),.and held that the 

confession of a co-accused could be 
treated as substantive evidence, and if 
it was found credible, because it was 
sufficiently corroborated by other evi- 
dence or matters proper for considera- 
tion, other accused could be convicted 
on it, Prideaux, A. J. C., expressed Tihe 
opinion that the confession of a co- 
accused could not be treated as sub- 
stantive evidence. On account of this 
difference of opinion, the case was*laid 
before Kotval, A.J.O. who concurred in 
the opinion expressed by Prideaux A J.O^ 
This view was followed by Findlay* 
Offg.J.G., and Prideaux, A. J, 0., in Z>i- 
wan Dhimar v. Emperor^ A. I. B. 192^ 
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Nag. 229, as appears from the following 
passage: 

•* On behalf of the Grown reliance has been 
placed on the dejsision of Sanderson, 0. J., and 
Beaohroft, J.*, in Ah Foong v. Emperor (13), aa 
well as on the old* decision of Garth, 0, J., in 
Emprese v. Ashootosh Ckuckerbutty (2), and 
it baa been suggested that the confessions in 
this case are practically equivalent to the evi* 
denoe and can be accepted as affording proof 
within the meaning of S. 8, Evidence Act. Beli- 
auoe bao also been placed on the view taken by 
Hallifax, A.J.O., in 8apku v. Emperor (14). but 
the view of the majority of Judges in that case 
was that the confession therem concerned was 
not evidence under the Evidence Act aB«again8t 
a co-accused and the only fair inference was 
that the Court might take such a confession 
into consider%tion with, or supplementarily to. 
relevant facts which might form the basis ol a 
judgment. We see no reason for differing from 
this view,” 

The published ruling of this Court 
contained «in Empress, v. Karim Bax 
(1), and the decisions of two Benches of 
this Court contained in Sapku v. Em- 
peropt A. I B, 1922 Nag. 146 and Diwan 
l)himar v. Emperor, A. I. B. 1926 Nag. 
229, are thus in favour of the view that * 
the confession of a co-accused, which is 
made admissible in evidence, is not sub- 
stantive evidence and cannot form the 
basis of a conviction. 

Jenkins, C. J., in Emperor v. Lalit 
Mohan (4), at 588 clearly laid down that 
conviction on the confession of a co-accu- 
sed alone would be bad in law, and that 
the Court can only treat a confession as 
lending assurance to other evidence 
against a co-accused. Brett and Chat- 
terjee, JJ., were the other Judges who 
formed the Bench in that case and con- 
curred in the view expressed by Jen- 
kins, C. J. It seems that the decision 
reported in Emperor v, Lalit Mohan (4), 
was not brought to the notice of the 
Divisional Bench, which decided Empe- 
ror V. Bahar Ali (6), because Fletcher,J,, 
made no reference to it in his judgment. 
I, therefore, venture to suggest, that the 
view of the Calcutta High Court, is the 
one which is contained in the Full 
Bendh decision of that Court contained 
in Emperor v. Lalit Mohan (4). 

The Madras . view is to be found in 
Oiddigadu v. Emperor (3), in which 
Benson and. I^ankaran Nair, JJ., laid 
down that the wording of the section 
shows^that such a confession is merely to 
be an element in the consideration of, aU 

‘U8) 11919] 46 Cal. 4U=90 Or. L. J. 94-48 
, I.O.S04* ^ 

^^4) A. 1. R. 1922 Hag. 146, 


the facts of the case, but do not do away 
with the necessity for other evidence. 
In Bombay High Court there was a. 
difference of opinion on this* point bet- 
ween Shab, J„ on two occasions, and 
the oases were referred to a third Judge: 
see Emperor v. Gangappa KardeppaJ^ 
and Emperor v. Sabitkhdn *BahadurkMn 
(16). The Allahabad view was followed 
in Bombay by a majority of the Judges 
in these two oases. 

Taking it for granted, that the con- 
fession of a oo^accusdd can be treated as 
substantive evidence, it soems to me 
that corro];)oration of stfch a confession 
must be better and stronger than what 
may be considered sufficient in the case 
of the evidence of an accomplice: 

The existence of general enmity and a de*- 
sire, however strong or a motive however effeo- 
tive to procure the death of another person.'^ 
as pointed out by Walsh andDalaU JJ.» 
in Emperor v. Kalwa (16): 

”may be a piece of ciroamstantial evidence, but 
is not corroboration of a sworn statement of 
participation lu a particular crime. Oorrobora- 
tion must point to the identification of the ^r- 
son charged with the pi^rtioular act with which 
the direct evidenos connects him.” 

Sitaram knew that there was ill-will 
between Fadal and Oobarya. and as he 
participated in the murder, he knew 
that the body of Fadal was thrown into 
the well and that steps were taken to 
make it appear that death was acciden- 
tal. These facts cannot be considered 
as material particulars, which corrobo- 
rate the confession oi a co-aooused. 
Sujuram (P. W. 5) met Sitaram early in 
the morning after the murder return- 
ing to bis own village from Dahua, and 
Salak (P. W. 7) saw five persons, of 
whom Gobarya, Kashi, Sitaram and Bu-^ 
dbia were four, going towards the 
gbana where Fadal lived. The corro- 
boration raises a suspicion, but falls 
short of what is required to support a 
conviction. Similar facts were consi- 
dered to be consistent with the inno- 
cence of the accused In Emperor v. JBo* 
bar Ali (7), by Fletcher, J., as appear 
from the following passage in that judg- 
ment: 

** The oorn/boration in the evidence in this 
case although it raises a case of suspicion, falls 
far short of what is required to support a don- 
viotion. It consists principally of statements 
of witnesses as to seeing the accused or some 

Or. L. J. 497 s 5 : 61 . 

\ I.0.6& 

(it) A. I. B. 1926 All. 877SS95 I. 0. 74^27 Or,. 

« L. J. 746=^48 All. 409. 
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o! them together on the night of the oucnr* 
renoe, and as against one of the aooused, as to 
the identification of oerbain ornaments found 
with one of the aooused which had some time 
or other been pledged with the deceased woman. 
These statements, though giving rise to suspi- 
cion, *are consistent with the innocence cf 
these four acouaed." 

4'^am, thevefore, • of .opinion that* 
there is not such corroboration of the 
the confession of Sitaram,. as to make 
it safe to i^ely on his confession so far as 
his co-accused are concerned. This 
confession has also .been retracted by 
Sitaram in this Court. For reasons 
given in j^aras. 2|tnd 12 of this order, 
I am of opinion, that Gobaryh, Kashi, 
*Badhia and Aearam should be acquitted. 

(On difference of opinion case was 
laid before the Judicial Oommissioner for 
referring it to another Judge under 
Ss. j378 and 429 Oriminal P. 0.). 

* Reference Order 

Subhedar, A. J. C. — A point of 
law of considerable importance in the 
administration of oriminal justice in 
these provinces is involved in these 
connected appeals which have been 
referred to me, under S. 429, Criminal 
P. C., for opinion on a difference of 
opinion arising between Jackson and 
Mohiuddin, A. J. C’s., who formed the 
Bench and heaid the said appeals. As I 
shall show later on, there has been a 
considerable divergence of opinion 
among the Judges of this Court in the 
matter of interpretation of the provi- 
sions of S. 30, Evidence Act. Both the 
learned Government Advocate and the 
counsel for the appellants have, there- 
fore, moved me to refer the matter to 
the decision of a Full Bench in order 
that the conflict of views existing at 
the present date be set at rest and the 
law definitely laid down for the 
guidance of the Judges of this Court 
and Subordinate Courts in future. Ac- 
cepting their suggestion I order that 
the case be laid* before the Judicial 
Commissioner for favour of constitut- 
ing a Full Bench to hear the matter. 

The facts of the case are clearly 
given in the first three paragraphs of the 
opinion of Jackson, A. J. C., and need 
not therefore be repeated here at any 
length. Five persons were concerned 
in the alleged murder of one Fadal of 
whom one Sitaram alone made a con- 
fession implicating himself and the 
other co^acoused. Excepting the con- 


fessional statement of Sitaram, there 
was no other evidence which by iteelf 
established the charge against the 
confessing accused but the Sessions 
Judge convicted them practically upon 
the confession of Sitaram. 

The "principal question involved in 
the decision of the appeals before the 
Bench was if the self-inculpatory state- 
ment of the appellant, Sitaram, impli- 
cating the other four appellants who 
were his co-accused, was a piecd of 
substantive evidence against them, or 
was merely a matter that could be 
taken into consideration with any other 
piece of evidenc6*iucriminatitig them« 

Jackson, A. J. G., following the views 
of Hallifax, A. J. 0. in Sapku v. Em- 
peror (17) and of Batten and Stanyon 
A. J, 0*8, in Emperor w,.*Malhari (7) 
held that the confession of the co-ac- 
cused was substantive evidence against 
the other co-accused while Mohiuddin 
A- J. 0., following the dicta of Stevens, 
J. 0., in Empress v. Karim Bax (1), of 
Kotval and Prideaux, A. J. C!b., in Sapku 
V. Emperor (17) and of Findlay, J. 0., 
and Prideaux, ’A. J. C., in Diwan Dhimar 
V, Emperor (18) held that the confes- 
sion of the co-accused not being evi- 
dence was only a matter which could 
be taken into consideration if there was 
other evidence in the case to lend as- 
surance to that evidence and could not 
form the basis of conviction of the 
other co-accused even though there 
might be corroboration of the statement 
of the CO- accused. 

Befereuce may also be made here to 
three other decisions of this Court, 
viz., that of Kotval and Kinkhede, 
A. J. C's, in Shaikh Shero v. Emperor 
(19), of Wadegaonkar, A. J. 0., in 
Itaghunath v. Emperor (20) and of 
Kinkhede, A. J. 0., in Necha v. Emperor 
(21) in which the learned Judges fol- 
lowed the law as propounded in Em- 
press V. Karim Bax (l). The’eases from 
the other High Courts in which one*or 
the other view was taken are cited at 
length by Jackson, A. J. C., in para, 5 
of bis opinion and by Mohiuddin, 
(17) A. I. R. i924 Nag’. Uti.' * 

18) A. 1, B. 1926 Nag. 229. 

19) A. I. R. 1925 Nag. 78=s81 I. C. 891=25 
Or. L. J. 1067. 

(20) A. 1. R. 1926 Nag. 119=89 1. C. 

26 Ci. L. J. 1880=2% N. L. B. 42. 

(21) A. 1. R. 1928 Nag. 218=^109 1. *0. 801= 
29 Or. Ii. J. 609. 
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A* 0„ in paras. lO’to 12 of his opinion 
and ^re not| thareforoi again cited here, 

I refer the following points to the 
decision of a Full Bench : 

(1) Whether the-eelf-iaoulpatory .confession 
of an accused ilnplioating his co*acouBed Is 
substantive evidence upon which ' alone the 
conviction of bis co-accused could legally be 
based and if not, 

(2) whether such ft confession even if it be 
corroborated by other evidence which is in- 
suSTicient by itself to sustain the conviction of 
the non^confessing co-accused could form a 
legal basis for his conviction. 

Opinion 

Subhedar, A. J. C.— On account of 
the importance of the subject and the 
conflict of .views held thereon by many 
eminent Judges of this Court and otter 
High Courts in India the following 
points have been referred to the deci- 
sion of the Full Bench: 

(1) Whether the self-fnclupatory oonfes- 
siou of an accused implicating his co-accused 
is substantive evidence upon which alone the 
conviction of his co-accused could legally be 
baaed and if not, 

(9) whether such a confession even if it ba 
corroborated b}' ocher evidence which is in- 
sufficient by itself to sustain the conviction of 
the non-confessing co-accused, could form a 
legal basis for his conviction. 

The points under reference really 
invite the decision of the sole question 
whether, under the provisions of the 
Evidence Act, which is unquestionably 
a self-contained enactment, not only 
defining and amending but also con- 
solidating the law of evidence in India 
by repealing all rules other than those 
saved- by the last portion of its second 
section, a self-inculpatory confession of 
an accused is or is not. judicial evidence 
against his co- accused. If die answer 
to this question is in the negative it 
logically follows that the answer to 
both the points referred to must also be 
in the negative. 

The matter was indeed argued very 
ably and exhaustively on both sides. 
The learned Government Advocate tried 
to maintain that there was practically 
no^ difference between the confession of 
a co-accused and the evidence of an ac- 
complice and that a conviction could 
not be illegal if based solely upon such 
a confession, #hil6 Mr. Kedar, for the 
appellant^ * oontbnded that such con- 
fession, not being judicial evidence, no 
coutiction could legally be obtained on 
its basis. 

Section 30, Evidence Act, is worded 
as follows: 


When more persona than one are being 
tried jointly for the same offonoa, and a con- 
fession made by one of suoh persons affecting 
himself and some other of such persons is 
proved, the Court may take into <}onsideration 
each confession as against such other parson 
as well as against the person who makes sdeh 
confession. " 

^ It is to be noted jihat.upder S. 5, JSkFi- 
dence Act 

“ evidence may be given in any suit or pro- 
ceeding of the existence or non-existence of 
every fact in issue and of such other faots as 
are hereinafter declared to be relevant, and of 
no others. " 

What is oral and documentary evi- 
dence is defined by S. 3 of the# Act and 
it is obvious that a*" self-inculpatory 
confession of a co-accused does not fall « 
within the category of this class of 
evidence. It is equally clear that such 
a confession as aforesaid has not been 
declared “ relevant " by any of the 
several sections of Chap. 2^ Evj^once 
Act, which defines and declares what 
facts are relevant nor is it declared 
to be so by any other sections of the 
Act. To take only two of the many in- 
stances, S. 28, Evidence Act, declares 
the confession of an acouked relevant 
against himself provided it, escapes the 
attraction of Ss. 24 to 26 zbiu; and S. 133 
declares an accomplice to be a compe- 
tent witness against an accused person. 
It follows therefore that since the self- 
inculpatory confession of a co-accused 
does neither fall within the definition 
of evidence nor is declared ** relevant ” 
by the Evidence Apt, it is not admis- 
sible to prove the existence or non-exis- 
tence of a fact in issue in a case. 
The matter may also be considered 
from another standpoint. Prov. 1, S. 165, 
Evidence Act, lays down in unequivocal 
terms 

** that the judgment must be b^sed upon 
facts declared by this Act to be relevant, and 
duly proved. ** 

From this it is apparent that the 
confession of a co-accused, which is 
not declared either relevant or evidence 
by the Evidence Act, could not possibly' 
form the basis of a legal judgment. 
Obviously' therefore it must be rigor- 
ously exoli}ded from consideration ex- 
cept to the extent permitted by S. 30 
of the Act itself. 

It farther a^ppears to me quite clear 
that the legislature has advisedly used 
t^e words ** may take into conaideraf. 
tipn ’* in S. 30, Evidence Act, making it 
optional with the Court to. use or not to 
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use tihe self-inoulpatory statement of au 
accused against his oo- accused. Giv- 
ing the natural meaning to the terms of 
the said seetion it is apparent that the 
Court has got the right to exclude such 
a confession altogether from considera- 
tion against an accused person if it is so 
disposed. Ncrslich option is, however* 
left to the Court in respect of facts 
declared relevant or evidence under the 
EvidencewAct and duly proved, and the 
Court is bound to consider these 
though it may reject them on their 
merits; otherwise its judgment would 
be vitiatdd. • 

The words “ may take into considera- 
tion ” in S. 30, Evidence Act, also con. 
note the idea that there must be other 
nlaterial besides the confession of a co- 
accused to form the basis of the con- 
elusion to be arrived at in a case. 'To 
m/ ntfind these words are deliberately 
inserted by the legislature so as to 
exclude the possibility of such 
a confession being used by itself against 
a non-confessing accused in the de- 
termination of his guilt. 

In Emprg$s v. Govind (22), Stevens, 
J. C., in setting aside the conviction 
which was based solely upon the con- 
fession of a co-accused made the follow- 
ing^ weighty observations : 

* I think the conviction of this appellant is 
oad in law. The Magistrate is not correct in re- 
garding a confession of an accused person im- 
plicating a oo-aooused under S. 30, Evidence Act, 
as the same thing as *the testimony of an ac- 
complice’ which is ref%rred to in S. 133 of the 
Act. It is plain from the words of the latter 
eection that it contemplates that the accomp- 
lice shall be examined as a witness. This be- 
ing so, the provision that 'a conviction is not 
illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice' 
has not application to the case of an uncor- 
roborated confession taken into consideration 
as against a co accused jointly tried with the 
confessing accused under S, 30,” 

Again, in Empress v. Karim Bax (l) 
the same eminent Judicial Commissioner 
expressed himself on the efiect of S. 30, 
Evidence Act, as follows; 

“It (the confession of a co* accused) is not 
in itself substantive evidence and yjfe may not 
atart with it as a basis, proceeding to inquire 
how far it is corroborated. It can jjpe used only 
in a subsidiary manner in connexion with 
the substantive evidence adduced in the case. 
We have thus to have recourse in the first in- 
stance to the evidence of the Witnesses.” 

The principles laid down in the above 
<ias0s were followed by Prideaux and 
Kotval, A. J. 0*s., in Sapku v. Emperor ^ 

(22) [I89e] 9 0. P. L. R, 85 Or. 


4. 1. jB. 1923 Nag. 146; by Findlay, J.C., 
and Prideaux, A. J. C., in Diwan Dhi- 
mar v. Emperor, A. I. It. 1926 Nag. 229; 
by Kinkhede. A. J. 0., in Nccha v. 
Emperor^ A I. J®. 1928 TJflg. 213, and by 
Mohiuddin, A. J, 0., in the case out of 
which this Full Bench reference has 
arisen. 

I shall now briefly refer to some of 
the in os t important cases oftheotlser 
High Courts which were cited at , the 
Bar and' otherwise discovered by me 
and which bear upon the question un- 
der consideration. The earliest view of 
the Calcutta High Court was exp^ssed 
by^ Phear, J., in Queen Y.Sadhu (12) 
where the learned Jud^e characterized 
S. 30 of the Act as * aangerous mate- 
rial” and held that it was discretionary 
with the Judge to act upon it or not. 
Jackson, J„ in construing the words 
'may take into consideration” appear- 
ing in the said section remarked as fol- 
lows in Queen ' v. Chandra Bhuttachari 
(23) : 

“The section does not provide as has been 
repeatedly, pointed out by this Court, that such 
confession is evidence ; still less does it say 
that it may be the foundation of a case against 
the person implicated. The legislature very 
guardedly says that it may be taken into con- 
sideratiou, and I think, that the obvious in- 
tention of the legislature in so saying was 
that, when, as against any such psrsou there 
is evidence tending to his conviction, the truth 
or completeness of this evidence being the 
matter in question, the ciroumstance of such 
person being implicated by the confession of 
one of those who are being jointly tried with 
him should be taken into cousidoration as 
bearing upon the truth or suiiLcieucy of such 
evidence. In this case, the Judge has proceed- 
ed in the inverse way, and has taken the con- 
fession of a follow prisoner as the basis of a 
case against the appellant.” 

This view was dissented from by 
that Court in the Full Bench case of 
Empress v. Ashootosh (2) wherein it was 
laid down that under S, 30, Evidence 
Act, the confession of a co* accused was 
evidence proper on which a conviction 
could legally be based. However, the 
earlier view of that Court, that such a 
confession was not evidence but was 
matter only to be taken into considera- 
tion to lend assurance to other evideuoe. 
was upheld in Emperor v. LalU Mahan 
(4) where at p. 588 Jenkins, 0. J., ex- 
pressed himself in these words: 

“The language of the section is guarded, and 
the history of this Act leaves me no 4oubt 
that this section was dylgnedly Iramed in 
t faese^terms. Wh ile 'admissions,' a word whieh 

(98) arw. B. 49 Or. ' ~ 
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embtao^ donfmlonB, are by S. 21 relevant, 
ana' 'miy be proved as against the person 
maldtig them, all that S. 30 provides is, that 
the Court may take them into consideration, 
as against other persons. This distinotion of 
language is signifioant, and it appears to me 
that its true effect is that the Court oan only 
treat a confession as lending assn ranee 'to 
other evidence against a co -accused/' 

It is true that in Emperor y. Babar 
AH (5), Fletcher, J., observed that the 
confession of an accused *'oan be taken 
into consideration" against other ac- 
cused provided it is corroborated, but 
whether as a matter of precaution or as 
a rule of law is not made clear. Since 
no reference is made in. this case to the 
decision in Emperor v. Lalit Mohan t4) 
it cannot be said that the law as pro- 
pounded therein was overruled in this 
ease. 

Coming to the decision of the 
Bombay High Court it appears that seri- 
ous conflict of opinion arose amongst 
the several Judges of that Court in the 
following two notable cases:' 

Emperor v. Oahappa Kardeppa (B) and 
Emperor v. Sabiikhan Bahadurkhan 
(15). In the first case Macleod and 
Heaton, JJ., held that the confession of 
a co-accused was substantial evidence, 
while 8hah,«J., held the contrary view. 
In the second case Scott, C. J., to whom 
the case was referred on a difference 
between Heaton and Shah, JJ., held 
that if the confession of a co-accused 
was substantially corroborated by other 
evidence it could form the basis of a 
legal conviction. 

The earlier view of the Allahabad 
High Court as expressed in Empress 
V, Nirmal Das (9) was that such con- 
fessions could only be taken into con- 
sideration along with other evidence in 
the case, but in Empercr v. Kehri (6) 
this view was dissented from and it was 
held that they were substantive evidence 
in a case and a conviction based solely 
thereon was not illegal. Again, in 
Emperor v. Kalwa (16) the learned 
Judges who formed the Bench declined 
to apply thd law as laid down by that 
Court in RehrVs case but preferred to 
foltew the view of Garth, 0. J., in 
Emprese v. Ashootosh (2). 

The view of the Madras High Oour^ 
on this question .appears to have been 
consistent tbroughout. In 7 Mai. S. 0. 
Aw* 15: Weir 740 (Anonymous) it was 
held that S. 30 was an exception, 


and its wording showed that the con- 
fession of an aooused was merely to be 
an element in the consideration of the 
evidence and that unless there was 
something more, the conviction of a 
CO- accused based upon it would still be 
a case of no evidence and bad in jjjjr. 
The latest pronbuncement *of that Court 
to the same effect is to be found in 
Oiddigadu v. Emperor (3). 

In Devendra Bhattaoharya v,* Emperor 
A. I. B, 1927 Pat. 257 a Divisional ; 
Bench of the Patna High Court ap- 
proved and followed the viey of the 
Calcutta High Court bn this point as 
ropounded in Emperor v Lalit Mohan ^ 

It only remains to notice the two 
unreported oases of this Court in ^which 
the view-propounded in Emperor y*Kehri 
(6) and some of the Bombay cages 
already noticed was followed* by so*me of 
the Judges of this Court. They are the 
decisions of Hallifax, A. J. C., in Sapku 
V. Emperor (17), of Batten and Stanyon, 
A. J, C's., in Emperor v. Malhari(7)^ 
and of Jackson, A. J. C., in the case 
out of which the present reference 
has arisen. With due deference, I 
regretfully differ from the learned 
Judges who held the view contrary to that 
expressed in Empress v. Karim Bax (1) 
as I find their reasoning unconvincing. 

For reasons given in paTas.4 to 8 
above and relying on those decisions of 
the other High Courts which follow 
the views sioiilar td those propounded 
in Empress v. Karim Bax (1), I am of 
opinion (a) that the confession of a oo- 
accused is not substantive evidence, 
like the testimony of an accomplice, 
upon which alone the conviction of an 
accused could legally be based; (b) that 
no conviction could also be legally 
based upon such a confession even 
though it be corroborated by other evi- 
dence which by itself would not sustain 
the conviction; and (c) but such a con- 
fession may be taken into consideration 
along with other evidence in the case 
as bearing upon the truth or sufficiency 
of that evidence or as lending assurance 
to it. 

Dsiffg the word ''evidence*' in the 
popularsense,* the confession of a oo- 
aocused not having the sanctity of oath 
nor the test of cross examination behind 
it, is, from its very nature, evidence of 
th<« very weakest and subsidiary char. 
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acter a&d the Oonrfe.sbonld not, in the 
first instanod, start; with it proceeding 
to enquire how far it receives corrohora- 
tioQ from other evidence on record. It 
may. however, be legitimately used to 
corroborate other evidence and even to 
[supplement the same in those excep- 
'tioniaST oases in * whioU witiiout such an 
aid the other evidence falls short by a 
very narrow margin of that standard of 
proof wbioh is requisite for a convic- 
tion. It is 'not possible to lay down 
any hard and fast rule as to the extent 
to which the confession of a co-accused 
may be used to supplement the jubstan- 
jtive evidence in a case and it must be 
Teft open to the Court, in each case, in 
the exercise of judicial discretion, to 
decide for itself under what circum- 
stances and to what extent it should be 
so ussd. My answer to both the points 
referred to i^, therefore, in the negative. 

Macnair, A. J. C.— I have had the 
advantage of reading the opinion of my 
brother Subhedar. Although my answers 
to the questions do not differ widely from 
the answers given by him, I find it desir- 
able to deliver a separate opinion. The 
first question as framed makes use of the 
word ^'evidence*' in a sense in which it 
is not used in the Evidence Act. Evi- 
dence is defined in S. 3 of the Act. I 
entirely agree with the following com- 
mentary on this definition in Woodroffe 
and Ameer Ali’s Law of Evidence, 8th 
Edn. p. 108 : 

“The word “evid 0 noe”^fl generally employed 
is ambiguous : (a) It sometimes means the 
words uttered and things exhibited by wit* 
nesses before a Court of justice : (b) at other 
times it means the facta proved to exist by 
those words or things, and regarded as the 
groundwork of inferenoes as to other facts not 
so proved : (o) again it is sometimes used as 
meaning to assert that a particular fact is rele- 
vant to the matter under enquiry (Steph. In- 
ftrod,, 3, 4). The word i a this Act is used in 
jthe sense of Gl. 1. As thus usod it signifies 
lonly the instruments by means of which rele- 
vant facts are brought before the Court (viz., 
'witnesses and documents), and by means of 
;whioh the Court is convinced of these facts.” 

Section 30, Evidence Act, licentious 
the necessity for proof of a confession, 
and the word “evidence/' as defined in 
the Evidence Act, means the oral or 
documentary evidence by means of 
which a confession is proved. It appears 
to me desirable to use words in accord- 
ance with the definitions in the Evi- « 
deuce Act when discussing the meaning 
of a section of that Act, and I am not 


certain in what exact sense the word 
“substantive^' is used. I therefore con- 
sider that the first question should be 
stated 1 

Whether the self-inoulpabory coufesBion of 
an accused implioating his co-aocused is a fact 
upon which alone the conviction of his oo-ac- 
. ousad could legally be based ?*' 

The proposition that S. 30, Evi- 
dence Act, allows consideration of a 
confession against a co-accused Only 
when there is other matter for consider- 
ation against that co-accused has bee&i 
accepted* by many eminent Judges. 1 
may refer to^ Queen v. Chunder Bhut-^ 
tacharjee (23)'at 43 ; Emperor y. Lalit 
Mohan Chuckerbuttij (4), Oi^digadu v. 
Emperor {3) and Emperor v. Odngappot 
Kardeppa (8) at 66 by Shah, J. I think 
the main reasoning of these Judges may 
be stated as follows : The confession 
of a co-accused is a statement made by 
an accomplice : that accomplice has con- 
fessed that be is guilty, but a very com* 
n^on reason tor confession is that the 
evidence is so strong that denial is futile 
and that, . if no trouble is given to the 
prosecution and the Court, there is a 
possibility of a lenient sentence ; the 
statement, then, should be treated with 
caution for reasons similar to those 
which apply to the evidence of an ac- 
complice ; the statement in the confes- 
sion has not been tested by cross-exami- 
nation ; it is natural, then, that the 
Evidence Act should place restrictions 
upon the use of this confession : S. 30 
which allows the confession to be used 
is framed in very guarded language : it 
is hardly possible that this language 
was intended to allow a Court to make 
as full a use of the confession as of any 
evidence given by witnesses : the sec- 
tion read as a whole means that the 
confession can be considered along with 
other matter. 

It appears to me that this reasoning 
has considerable force, but, in my opi- 
nion, when the language of S. 80 is 
closely considered, it is clear that it al- 
lows consideration only in this manner.. 
It allows a Judge to take the confession; 
into consideration against a co-aocuged, 
and there is no reason to imagine thtt 
the words “ take into consideration 
were loosely used for the word “con- 
sider." In my opinion, a Judge oasgeob 
take a fact into consideration unljess ha 
is at the time oonsidering other facts ; 
it would be incorrect to say ; 
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** I. take into consideration all the proved 
faots** 

linstead of “I consider all the proved 
facts/* The words of S. 30, then, do 
not allow a Jpdge to consider the con- 
fession of a co-aocused ■against that oo- 
acoused unless there are other relevant 
facts under consideration. I therefore 
answer the first question in the nega- 
tive : S. 30 does not allow the confes- 
sion to be used in the manner sug- 
jgested. 

' The opinions of the learned Judges 
who have taken the opposite view are 
entitled to respectful consideration. 
With due*>respect I venture to give my 
opinion that they have not given due 
weight to the argument that the fra- 
mers of the Act would have simply 
stated that the confession was **a rele- 
vant” fact 01 “could be proved** against 
the co^accused if that was what they in- 
tended to convey; and that these Judges 
have not appreciated the meaning of the 
words “take into consideration.** Heat- 
on, J., in Emperor v. Gangappa Ear- 
deppa (8) at 163 states : 

“These words, in my judgment, are exactly 
appropriate to making the oonfossion, which is 
already evidence in the case, evidence against 
the person implicated as wall as the other ac- 
cused.’* 

Macleod, J.,. (at p. 175) disagrees with 
the argument that S. 30 must be read as 
if it said that the confessions might 
only be taken into consideration along 
with other evidence against the ac- 
cused “evidence** is used in a wide 
sense as meaning any matter which the 
Court may consider. I add that the use 
of the ambiguous word “evidence** has 
facilitated the conclusion that the con- 
fession can be used in the same way as 
statements made by witnesses. Had 
the word ** fact *’ which has no techni- 
oal meaning been used it would have 
been more easy to see that S. 30 al- 
lowed this fact to be used only in a 
particular manner. 

• *The second question referred to the 
iBench must also, in my opinion, be 
ianswered in the negative. S. 30 per- 
jmits the .^confession to be taken into 
c&nsideratioh along with other rele* 
vant facts; it' does not permit ^ consi- 
deration of the confession in the way 
indicated by this question. 

Bat 1 think ah answer in the nega- 
tive is not a iulS answer to the point 
’whlohit was intended to refer to the 
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Fall Bench. There should be an answer 
to the question : 

If there is other relevant matter impli- 
cating the ! co-acoused, but insufficient to 
justify a couviobion can the ' oonfessiou be 
used to supplement this matter and render a 
oonviotion proper ? *' 

In my opinion, S. 30 which lays 
down that the confession can be taken 
into consideration against a co-accused, 
furnishes a clear answer in the affirma- 
tive. S. 30 is clearly intended to pro- 
vide for the case where a Judge, if he 
were to leave the confession oift of 
consideration and consider the other 
proved facts, might not convict the co- 
accused." I approve of the remarks of 
Jackson, J. in Queen v. Chunder 
Bhutiacharjee (23) and Stevens, J. C., 
in Empress v. Karim Bax (l) quoted by 
my learned collegue Subhedar. 

My brother Subhedar holds that the 
confession can only be. used whon' the 
other proved facts fail by‘a very narrow 
margin to justify a conviction. He has 
quoted with approval the opinion of 
Jenkins, 0. J., in Emperor v. Lalit 
Mohan (4) to the effect that the confes- 
sion can only be treated as lending as- 
surance to other evidence against a co- 
accused. Jenkins, 0. J., has laid stress 
on the fact that S. 30 states that a 
Court may take the confession into 
consideration. Now, the word “ shall ** 
could not have been used since there 
might be no consideration into « which 
the confession could be taken. Again, 
it is frequently thoicase that the Court 
has already dealt with the confession 
as affecting the accused who confessed 
before dealing with the case against 
the co-accused. The Judge may have 
formed the opinion that the confession 
was of no value for any purpose or was 
entirely unreliable in so far as it im- 
plicated the 'co-accused. Again, the 
Judge might hold that the other mat- 
ter for consideration was so conclusive 
against the co-accused that the confes- 
sion need not be considered* It ap-, 
pears to me, then, that the use of thej 
word “ may ** does not show that every 
confession is of very small value against 
a co-accused. I do not think it can b6| 
said that the word “ may '* gives 
the Court thd right to exclude the con- 
fession from consideration if it is so 
4ispo8ed* The Judge is given a discre- 
tion but the discretion must be exer- 
cised in a judicial manner; if the qon- 
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fession would help in arriving at a deci- 
sion that the oo-acoused is guilty (and 
the Judge is allowed to consider the 
iconfession) he must do so. My’ brother 
Subhedar's ot)iaion appears to be based 
partly on the view that the confession 
does not fall within the definition of 

Qjj^i^noe ” and not declared rele- 
vant oy the tevidence Act. I have 
pointed out that the relevant facts on 
which a judgment can be btised are not 
[evidence ag* defined in the Act. In my 
jopinion when S. 30 lays down that a 
{Judge may consider a’fact in certain cir- 
jcumstance^ it plainly declares that fact 
jto be relevant iif those circumstances. 
!|^n S. 27 of the Act the declaration that 
certain matter is relevant is made by 
stating that the matter may be proved. 
It can equally be made by stating that 
matter may be considered ; for the 
ideeuthat a fact not proved against an 
accusetf should in any way be considered 
against him cannot be entertained for 
a moment. S. 30 appears to me to lay 
down that, before deciding to what 
extent the evidence adduced is relia- 
ble and whether the facts proved by 
that evidence are sufficient for a con- 
viction the Judge may take the confes- 
sion into consideration. I can ' find no 
support in the words of the section for 
the view that this can only be done if 
the other evidence is very nearly suffi- 
cient for a conviction. My answer to 
the question is that, if there is any other 
relevant matter implicating the co-ac- 
cused, the Judge is permitted by S. 30, 
Evidence Act, to consider the confession 
along with the matter, and as a result 
of such consideration to convict the co- 
accused. 

Findlay, J. C. — I have had the ad- 
vantage of perusin-g the opinions of my 
learned brothers Macnair and Subhedar, 
lA. J. 0*s. I would also answer the first 
question referred to us in the negative, 
and I concur with Macnair, A. J, 0., 
that if. in that question, the word 
fact" had been used instead of **evi- 
dence," the position would hav^e been 
clearer. 

As regards the second question refer- 
red to the Bench, I am disposed to agree 
with Maonair, A. J. G., that it has been 
unfortunately phrased and *as it stands 
it has to be answered in the negative. If, 
however, it were framed In the terms* 
proposed by lilacnair, A. J. 0., vis: 


**if there is .other relevant matter implicate 
log the co^aocused, but insufiioieut to justify ^ 
conviction, can the confession be used to sup- 
plement this matter and render a conviction 
proper?” 

I should undoubtedly answer it in the 
affirmative. In my opinion the use of 
the words "take into consideration" is 
• most suggestive. The phraseology in 
question, to my mind, connotes that the 
framers of the Evidence Act had, in 
their mind, the case where the other 
matter, on which a .conviction could be 
based, was, to some extent, dubious or 
insufficient, under which circumstances 
the Court is entitled to take the confes- 
sion into consideration. In a particular 
case^the confession may complete the 
picture and render the conviction of the 
accused possible and proper, or again 
the confession may introduce incon- 
sistency and throw doubt on the other 
matter on which the conviction was at- 
tempted to be based. I find it impos- 
sible, however, to lay down any definite 
or precise rule as to the quantum of evi- 
dence or other matter which must in 
the particular case be on record against 
the accused before the confession can be 
taken into consideration for the purpose 
of convicting the co-accused. 

With all deference, however, I am un- 
able to agree with Macnair, A. J.C., that 
S. 30 is a mandatory one and that the 
Court is bound to take such a confession 
into consideration. It seems to me that 
the phraseology used clearly implies 
that the Court has a discretion in the 
matter and can either take the confes- 
sion into consideration as against the 
other co-accused. If the matter be looked 
at from the historical point of view, it 
is pertinent to point out that prior to 
the passing of the Evidence Act mate- 
rial like this, what one learned Judge 
called "dangerous material/* could not 
be used at all against an accused person. 
The Act introduces a novel provision in 
this connexion, but I do not think that 
the framers of the Act intended anything 
more than to bestow a discretiox^ upon 
the Court to take such confession into 
consideration if it so sees fit. Apart 
from this, however, I am in agreemojrt 
with Maonair, A. J. C., that: 

”i{ there ia other relevant matter implicat- 
ing the oo-aooused, the Judge is permitted by 
S. 30, Evidence ^ct, to consideE the confession 
along with the said matter and, as a result of 
snob consideration, to convict the oo'^accueed,* 
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To the questions, ho97ever, in the holding that the oonfession of a oo-ao- 
torms in which they have been referred eased was not substantive evidence 
to this Bench, my answers are, as aU though corroborated in some particulars 
ready stated, in the negative. was of (tpinion that the convictions of 

Order these appellants should not be upheld. 

Subhedar^ A. J. C.*— The following In the alternative he also held that the 
five accused were convicted by the Sea- two facts mentioned above did not am- 
sions Judge, Hoshangabad, of murdering ount to any corroboration of the cen- 
one Fadal and the first four were sen- fession of Sitarami ^ ' 

tenced to death while the fifth received As there was serious conflict of views 
the sentence of transportation for lifo: with regard •'to the true scope of the 

(1) Gobarya. the separated brother of provisions embodied in S. 30, Evidence 

the deceased Fadal. Act, I had referred the following two 

(2) Mt.Kashi, wife of aoeuaed, 1. questions for the decision of the Full 

(3) Sitaram, son-in-law of the first Bench; 


two accused, 

(4) Budhia, not related to any of ,.tho 
accused. 

(5) Asaram, the son of the first two 
accused. 

Besides the confession of Sitaram 
fully implicating himself and the other 
accused, there is the following evidence 
on the record: 

(1) The evidence of Salok (P. W. 7) 
that on the night following the bhit- 
jaria (Wednesday) about two months 
prior to his examination at the Sessions 
trial he bad seen the first four accused 
on the Ghindwara road near a banian 
tree going in the direction of the river. 
The time was when people generally go 
to bed. 

(2) The evidence of Bhabutram (P. W, 
2) and Sojar (P. W. 10) that there was 
ill-feeling existing between the first 
two accused and the deceased since 
the partition between them was ejected 
last year and the evidence of Sojar 
(P. W. 10) and Madho (P. W. 4) that 
Budhia had some- quarrel with Sojar 
since about 20 years. 

All the five accused persons preferred 
appeals to this Court which were heard 
by Jackson and Mohiuddin, A J. Os., 
with the result that the conviction of 
Sitaram was maintained and jthat of^ 
Asaram set aside. The learned Judges 
having, however, differed in their con- 
clusions on the appeals of the remaining 
three appellants their oases have been 
referred to me, v ader 8. 429, Criminal 
P, 0., for -opinion. Jackson, A. J, 0., 
stabbing with the confession of Sitaram 
and holding that it was sufiGicienllly cor- 
robotated by the aforesaid evidence itras 
of opinion that the oonviotioo of the 
first three appelliints should be upheld. 
.Mobluddiu, A. I.O., on the other hand 


1. '^VVhether the self 'inoulpaiorj^ oonfdsaioii 
of an aooused implicating hia co aoouaed ia 
anbatantive evidenoa upon which alone the oon* 
viction of his oo-aocusod conld legally be 
basod, and if not. 

2. Whether such a oonfeaaion even if it bo 

corroborated by other evidence which ia in- 
sufficient by itself to sustain the conviction of 
the non-confessing oo-acoused, oould fo^m a 
legal basis for hia conviction.** ' * 

Both these questions have been an- 
swered in the negative by the Full 
Bench which consisted of the Judicial 
Commissioner, Macnair, A. J. C., and 
myself. I, therefore, proceed to examine 
how far the evidence referred to in 
para 2 above, connects the appellants 
whose appeals are before me with the 
crime of which they stand convicted. 
The evidence of Salok (P. W. 7) is on 
the face of it very vague and stands 
alone. The place where the witness 
met the first four accused is described 
in the map (Ex. P-5) as No. 3 and is 
roughly, half a mile from No. 1, the 
ghana where Fadal is alleged to have 
been murdered. This evidence ia in 
serious conflict with the confessional 
statement of Sitaram fon the very im- 
portant points of time and the number 
of persons. Whereas Sitaram stated 
that the whole party of murderers started 
from the house of accused 1 for going to 
Soias*s ghana .where Fadal lived at 
about 12 midnight” Salok (P. W. 7) 
stated that he had met them at a time 
when all people generally go to bed” 
which expression does ordinarily mean 
10 p. m, at the latest. Farther, whereas 
Sitaram stated that all the five ac- 
cused had gone together, Salok makes 
mention only of the first four accused. 

It is also worthy of note that Sitaram 
makes no mention of the fact that the 
p^rty of five murderers bad met Salok at 
any place en route to the ghana of Sojar, 
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Even if tha evidenae of Salok (P.^ W. 7) 
be believa4 in its entirety it fails, in 
my opinion, to establish any connexion 
of the present appellants with the mur- 
der of Fadal. 

As to the next piece of evidence of a 
general enmity between the deceased, 
Fadal, and the first two accused, it is 
eUoTlgh to say* that hy itself or even in 
conjunction with the first piece of evi- 
dence it is wholly insufiioientiio uphold 
the conviction. In Emperor v. Kalwa 
(16) it is observed that the existence of 
general enmity aird a< desire however 
strong or a motive however effective to 
procure lihe death of another person 
may be a piece of circumst*antial evi- 
' deuce, but is not corroboration of a 
sworn statement of participation in a 
particular crime. 

In view of the principles now laid 
down by the Pull Bench I must hold 
that for want of evidence in the present 
case the conviction of the three ap- 
pellants, Gobarya, Mt. Kashi and 
Budhia, should not be upheld. I there- 
fore agree with the opinion of Mohiud- 
din, A. J. G., that they should be acquit- 
ted. The records will now be returned 
ito the Bench before whom the appeals 
are pending. 

Order. — In accordance with the 
opinion of Subhedar, A. J. C. to whom 
the case was referred under S. 429. Cri- 
minal P. G,, we direct that Gobarya, 
Kashi* and Budhia be acquitted and set 
at liberty. The conviction of Sitaram is 
upheld and the sentence of death con- 
firmed. Asaram's case has been disposed 
of separately. 

p.N./r.k. Order aoGordingly. 

1930 Cr. Cases 831 

(Nagpur.) 

Subhedar. A. J. C. 

(7ird/iar<— Accused — Applicant. 

V. 

Bmpsror— Opposite Party. 

, Criminal Revn. No. 12-B of 1930, De- 
cided on 14th March 1930, against deci- 
sion of Sub-Divl. Magistrate, Basim, D/- 
9th January 1930, in Criminal Appeal 
No. 108 of 1929. 

(a) Criminal P. C., S. 256— Mere record* 
ing of reaiont, if no good ri^aont are forth- 
oeming, would not tave trial from incurable 
irregularity If it resulta in prejudice to ac- 
oused— Fact that Magistraiy or prosecution 
witnestef had to leave place of trial tmme- 
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diately are not good reaiont to take up cate 
on Sunday— Criminal P.*C., S. 537. 

It is not so maoh the recording of the rea- 
sons as the adequacy thereof whicli should 
count in the determination of the question if 
the provisions of S. 256 have been complied 
with. If no good reasons are forthcoming, 
merely recording them in« writing by* the 
Magistrate would not save the trial from the 
taint of an incurable irregularity If It results 
in prejudice to' the accused. The reasons that 
the Magistrate had to go out for urgent work 
or that the prosecution witnesses had to leave 
the plaoe of trial immediately are not good rea* 
sons for taking up a case on Sunday and rush- 
ing tbiough the trial without giving the accus- 
ed proper opportunity to defend himself. 

. [P83HCa] 

(b) Criminal P. C. (1923), S. 256-Omit' 
tion to follow new procedure inserted in 
S. 256 by amending Act of 192^3 of requir- 
ing accused to state ** at the commencement 
of next hearing ” whether he withes to 
cross-examine prosecution witnesses is ir- 
regularity vitiating trial— Criminal P. C., 
S. 537. 

The provision that tho aoousod should b? 
asked whether he wishes to oross-examiue 
the prosecution, witnesses on a date subsequent 
to that upon which he is calla.^ upon tc plead to 
the charge, insetted in S, 256 by tho amending 
.Act of 1923 by words ‘'at the commencement 
of the next hearing,” is obviously intended to 
give the accused an interval of time to think 
out the lines of his defence beforo he is called 
upon to inform the Court how he intends to 
proceed and an omission of this new prooedura 
is an irregularity which vitiates the whole 
trial : 7 L.LJ, 114, Foil fP 833 0 2, P 834 0 1] 

(c) Criminal P. C., S. 537 — Magistrate 
taking up case on Sunday — Accused not 
given opportunity to appoint pleader and to 
defend himself properly— Trial is void. 

There is very serious prejudioo caused to the 
accused amounting to a failure of justioe by 
the trying Magistrate rushing through and 
completing the trial of the accused on a Sun- 
day without his consent and without affording 
him an opportunity of properly defending him- 
self by appointing a pleader and so the whole 
trial is void ; (1864) W, R. Cr, 2 and 17 Bom. 
L,B.9iS,Foll ^ ^ [P 834 0 9] 

(d) Criminal Trial— Complainant's story so 
grotesque at to be on the foce of it impro- 
bable —Accused convicted— Trial vitiated 
by irregularity prejudicing accused's case — 
Accused having served out more than ball 
sentence retrial should not be ordered. 

Where a conviction is set aside on the 
ground of material irregularit y of procedure, a 
retrial should ordinarily be ordered. But 
where the complainant’s story is so grotesque 
that it is on the face of it improbable, and the 
accused has already served out more than half 
the sentence, retrial should not be ordered if 
the trial is vitiated by material irregularity 
prejudioing his case : 3 Pat, L, 224, UeL on. 

[P 885 0 1] 

Ahdul Bazak — for Applicant. 

Order. — Tho applicant, Qirdhari 
Sonaji, aged 32, metal moulder by* pro- 
fession and resident ol Ehamgaon, Dia* 
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trieti BiildaBa, ha$ filed this applicatioa 
for mision of an order passed by Mr. 
Etgi!car» Tafasildar and Magistrate Se* 
oond ClasSi Basim, convicting him of an 
offence, nnder S. 354. I. P. C„ and sen- 
tencing him tb six months' rigorous 
imprisonment and a “fine of.. Rs. 25. 
This conviction was upheld in 
appeal by Mr. Sanyal. Sab-Divisional 
Magistrate. Basim. As the case involves 
a decision of substantial questions of 
procedure, it is necessary to state the 
facts at some length. There was a fair 
at Mouza Loni in the Basim taluq of 
the Akola district, where Mr. TJtgikar 
and the Sub-Inspector. Police .Station 
House, Bisod, wore on duty. On Suo- 
(lay 1st December last at 12-30 p. m. 
Tulsi made a complaint to the police 
which was taken down by the Sub-In- 
spector (Ex P-l), the official translation 
of which is as under : 

I hftd gone to the fair with my brother 
Kiaan. I and the men and women, who ac* 
companied ub. were going in a line. And the 
man brought before me was going by the cross- 
road, who caught hold of my left breasli amidst 
the crowd. I then began to cry, and when 
asked by Anjoni, I pointed out the man, who 
caught bold of .my breast. Bhunga, Gangu 
have seen him in the act of catching my 
breast. I wish to file complaint.” 

Soon after this a challan was presen- 
ted before Mr. Utgikar, who rushed 
through the trial and after examining 
only the complainant, her brother and 
one Mt. Gaogu passed the judgment 
convicting the applicant as stated above. 
The order-sheet of the Magistrate runs 
as under : 

“ 1st December 1929— Loni— Ohallan under 
S. 354, I. P. 0. 

Register. 

Present — Accused in custody and all P. W’s. 
Evidence for prosecution recorded. 

.focused examined. Charge framed. For 
reasons noted inside he is asked forthwith. 

He pleaded not guilty but has no defence to 
make. 

Judgment given. P. W*s. allowed to go.*’ 
Being undefended by a pleader the 
applicant did not at all cross-examine 
the other two prosecution witnesses and 
put ’'only a single question to the com- 
plainant which elicited the reply : “I 
pointed out the accused correctly to my 
brother and made no mistake." In the 
form*^ which is ‘ prescribed for recording 
the plea of defence of the acoused the 
trying Magistrate'^hoted asunder : 

** (Complainant and witnesses are from 
Hyde^tabad State and are leaving the fair to< 
night, 1 am leaving this tohiorrow. So accus- 
ed is asked forthwith^) 


He does not wish to ask anything to any of 
the P. W*8. any more,’* 

The plea of the accused was recorded 
in the following words : 

*' 1 am innocent. I have nd defence to 
make.*’ 

On 6th December 1929, Mr. AsgheraU 
li, pleader, presented an appeal on be^ 
lialf of the applicant in th6 Court of^e 
District and Sessions Judge, Akola^ 
the memdrandum was returned to him 
on the same day for presentation to the 
proper Court, It was accordingly pre- 
sented in the Court "of Mr. Sanyal, Sub- 
Divisional Magistrate, Basim, on 9th 
December, 1929, who immediately pass- 
ed an order under S. 426, Criminal P. C., 
releasing the appellant on bail, till the'" 
decision of the appeal. The applicant^ 
who had in the meantime reached the 
Akola jail, did not probably know that 
his relations had engaged a pleader ^nd 
got the appeal presented and therefore 
on 10th December 1929 he filled up the 
prescribed form of appeal which was 
forwarded by the Superintendent of the 
jail to the Deputy Commissioner, Akola, 
who in his turn sent it on to the Sub*- 
Divisional Magistrate, Basim, on 13th 
December 1929. On a slip attached to 
this memoradum of appeal there is an 
endorsement of Mr. Sanyal bearing date 
20th December 1929 to the effect thafr 
"this has already been registered" im- 
plying obviously that ho had taken cog« 
nisance of the appeal presented by Mr. 
Asgheralli already. 

Among other grourids two important 
questions relating to the procedure 
adopted by the trying Magistrate were 
raised in appeal before the Sub-Divisional 
Magistrate and it was contended that 
the trial was prejudicial to'the accused 
and otherwise invalid. The first was 
that the case was taken up by the 
Magistrate on a Sunday evidently with- 
out the consent of the applicant, and 
the second was that no opportunity was 
allowed ta the accused to engage a 
pleader to properly conduct the defence 
and cross-examine the prosecution wit- 
nesses. 

Both th^se contentions were over- 
ruled by Mr. Sanyal and they are again 
pressed before me by the learned ple^er 
for the applicant. While admitting 
that 

"thh Magi«tra &0 ought not to hgve taken up the 
case on a Sunday.** 
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Mr. Sanyal held that it did not oanse 
any projudico to tho accuaod beoanaei 
even if the case were taken up on the 
following d^y, the acoused could not 
possibly have engaged a pleader. He 
further observed that 

**th0 appellant had aent his appeal * from the 
jaU t therein he notes that he does not desira 
to M represented * by a *pleadhr on the 10th 
December 1)29.*’ 

Mr. Sanyal has evidently a short 
memory and is certainly wrong in stat- 
ing that in the memorandum of appeal 
sent from jail there -is a note by the 
appellant to the effect that he did not 
wish to b^ represented at the hearing of 
the appeal. Having perused *thia me- 
fiiorandum of appeal I do not find any 
such note in it. As a matter of fact a 
proper appeal was already filed by Mr. 
Asgberalli, pleader, before Mr. Sanyal 
on 9th December 1929 on which date he 
himSeU passed an order for bail, and it 
appears from his order-sheet of 7tb 
January 1930 that the appeal was 
argued on merits by the pleader on that 
date. Therefore the suggestion made 
by Mr. Sanyal, with reference to tha 
memorandum of appeal from jail, th^t 
applicant was not in a position to 
engage a pleader, even if the case was 
not taken up on Sunday, is obviously 
incorrect and very misleading. 

In para. 4 of the Judicial Com- 
missioner's Criminal Circular 1V.4 it is 
laid down that “the Courts are entirely 
closed on every Sunday.” As far back as 
1864 a Bench of •the Calcutta High 
Court, in setting aside an order passed 
on a Sunday, made the following per- 
tinent observations in Orijamonee v. 
Ishur Ch'tmder (Ij ; 

‘‘But, as a rule, tha Magistrate should not 
sit as a Judicial Officer, and dispose of cases 
in the ordinary course of business on a Sun- 
day, because, to put it upon no higher ground. 
Sunday is a recognized holiday throughout the 
country ; and on that day judicial business is 
suspended in all the Courts, and parties might 
he put to great inconvenienoe if their cases 
were liable to be called up for hearing on that 
day at the caprice of a Magistrate, and much 
injustice might be done.*’ 

Again, this very point arose in Baban 
Davd V. EMperor (2) where the trial 
of an accused was commenced and 
practically finished on a Sunday, the. 
aooused being unable to engage a 
plaadevt and the judgment convicting 

(IJ [1864] W. R.0t.a. : 

(31 [1915] 17 Bom. L. B. 9l8=r8l L 0. «52= 
16 I. 753. 
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him was pronoimeed on the following 
day. The oonviction of the accused 
was set asidh by a Bench of the Bombay 
High Court on the ground (1) that there 
was an irregularity in procedure which 
had prejudiced the aooused vrbo could 
not be said po have had a fair oppoi:- 
tunity to defend himself ; and (2) that 
the fact that the aooused did not ask 
the Court to adjourn the case did not 
make any difference. These conclu* 
sions have my entire concurrence. 

On the second question Mr. Sanyal 
held th*at the reasons assigned by tho 
trying Magistrate for rushing through 
the trial were • cogent and did not 
prejudice the accused and that, 
since they were recorded in writing 
there was sufficient compliance with the 
provisions of S. 256, Criminal F. 0. I 
shall show later on that the reasons 
assigned by the Magistrate were abso- 
lutely inadequate and the trial most 
certainly prejudiced the applicant. It 
is enough for the *pre8ent to say that it| 
is not so much the recording of the 
reasons as the adequacy thereof which 
should count in the determination of 
the question if the provisions of S. 256, 
Criminal P. C„ have been complied 
with. If no good reasons are forth- 
coming, merely recording them in wri- 
ting by the Magistrate would not, in 
my opinion, save the trial from the taint 
of an incurable irregularity if it results, 
in prejudice to the accused. 

Action 256, Criminal P. C., enacts; 
that the accused shall be required to 
state ai the commencement of the next 
hearing of the case whether he wishes 
to cross-examine any, and, if so, which of 
the witnesses for the prosecution whose 
evidence has been taken. The words 
underlined (here italicized) were inserted 
in the section by the Amending Act of, 
1923 and they clearly indicate the in- 
tention of the legislature that sufficient 
time should be given to the acoused to 
consider whether he wishes to crosa<e)c- 
amine any of the prosecution witnesses] 
after the framing of the charge, and it 
is only in special cases that the Magis- 
trate can require him to state forthwith 
if he .so wishes Bamchanira v. £m- 
peror v3). The provision that the ac- 
cused should be asked whether .he 
wishes to oross-ezamine the prosecution 
witnesses on a date Bubeequent to that 

(8) A. 1. B. 1935 ]9at. 3l6s«5 liO, 
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,TipQii which he is balled open to plead 
to the charge, is obvioasly intended to 
give the aeonsed an interval of time to 
think out the lines of his defence before 
he is called upon to inform the Court 
how he intends to proceed and an omis- 
sion of this new procedure if an irregu- 
larity which vitiates the whole trial: 
'Phuman v. Emperor (4). 

The comolainaut’s story was inJeed 
80 grotesque that it w^as on the face of 
it improbable and it was therefore the 
more neoessary that every opportunity 
should have been afforded to the accused 
to engage a pleader to conduct the de- 
fence properly. The indecent assault^at 
midday in a public fair upon a girl who 
was in the company of her brother and 
another woman, by a man, who evi- 
dently had a shop of his own in the fair 
as appears from the sesond sentence of 
the memorandum of appeal from the 
jail where he states that ''he was at 
his shop*’ seems very improbable. Hav- 
ing regard to the fact that at public* 
fairs crowds of people rush about from 
one place to another, it is not incon- 
ceivable that the hand of the accused 
may in passing have come in such close 
contact with the Left breast of the 
complainant that she and her compan- 
ions may have fancied an indecent 
assault, or it may be a case of mistaken 
identity. No map of the scene of occur- 
rence is on record nor any attempt has 
been made by the trying Magistrate to 
clear up several other points which, 
under the circumstances of the case, 
required elucidation and which could 
only be done by close cross-examina- 
tion of the three prosecution witnesses 
and visiting the scene of the alleged 
occurrence before it could be said that 
the charge against the accused was fully 
established. It is indeed a matter of 
very great regret that a senior officer of 
Mr. Utgikar's standing had not even the 
ordinary fairness to question the ao- 
Closed, situated as he was in a foreign 
place and suddenly confronted with the 
serious charge, if he wished to engage a 
pleader to defend him, in spite of the 
faet that the unfortunate man protested 
that he was wholly innocent of- the 
charge. 

In answer to the rule issued by this 
Court the District' Magistrate has for- 
wa rded without *any bomment the try- 

U) A, I. 


ing Magistrate’s explanation the mate- 
rial portion of which runs as under: 

*’1. Discretion allowed by 8. S56 (1), Orlml- 
mal P. C. was exercised for reasoqs recorded in 
the plea and defence sheet. I must have re* 
tamed to Basim by next evening (36 miles), 
vis. 2nd December 1929, to meet the Oommia 
sioner, Beraz, on 8rd 'December 1929. The 
Witnesses also were to ,leave*the fair the/jaW:e 
night 

3. As Stated above (pira 1) the case had to 
be taken up even on a Sunday and as I was 
there to do fait duty in all its aspects, imme- 
diate disposal of criminal oases was very 
necessary/* 

The above explanation cannot bear 
any serious examination. In taking up 
the case ^ on a Sunday and hurrying 
through the trial Mr. Utgikar appears 
to have been moved more by a sense of 
looking to the convenience of the prose- 
cution witnesses and himself than to 
the convenience of the unfortunate man 
who had the misfortune ol bei^g an 
accused before him to stand a trial for 
a serious offence. I fail to see how 
under the circumstances stated by the 
learned Magistrate "immediate disposal 
of criminal cases was very necessary.” 
The reasons assigned appear to me t6 
h€ wholly inadequate and were all 
avoidable. The prosecution witnesses 
were already in attendance and the 
provisions of the Criminal Procedure 
Code give ample powers to the Magis- 
trate tio bind the witnesses down for 
future attendance and even if tbeyjailed 
to attend they could have been easily 
summoned or brougb); under arrest from 
the Nizam’s Dominions as provided by 
the Judicial Commissioner’s Criminal 
Circular IV-8 (1). The offence under 
S. 351, I. P. C., was a bailablp one and 
even if the challan was presented by 
the Sub-Inspector on Sunday, Mr. Utgi- 
kar could have easily bailed out the 
accused ^and bound down the prosecu- 
tion witnesses At all events after the 
charge was framed he could have easily 
adjourned the case to a date suitable to 
himself 'and the prosecution witnesses if 
he had to leave the fair the next day in 
order to keep* his appointment with the 
Commissioner on 3rd December 1929. 

For reasons given above I hold that^ 
•there was very serious prejudice caused 
to the accused amounting to a failure of 
justice by the trying Magistrate rushingl 
through and completing the trial of the| 
apfdioant on a Sunday without his con 
sq^t and without affording him an^ 
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loppoJrtunity of properly defaadiag him- 
Iself, I therefore hold that the whole trial 
was void. I accordingly set aside the 
looQvictioQ of the applicant and order 
him to be set at liberty without further 
delay. The fine if paid will be refunded. 

As 'a necessary oonsequence of my 
jsigtt^ng aside^ the eonviction on the 
ground that it was void (here should be 
a retrial, but in the special circumstan- 
ces of the present case, When the appli- 
cant has Served out more than half tlie 
Isentence, I should be doing him more 
injustice by ordering his retrial than if 
I were ip uphold the conviction and 
reduce the sentence to that already 
lundergone.whicb I consider would have 
been the proper measure of sentence to 
pass even on a valid conviction. I, 
therefore, accept the prayer of the ap- 
plicant’s pleader that there should be 
no« retrial of the applicant: cf. Bhase 
Singff V. Ehperor (6). 

The present case furnishes a striking 
illustration of the way in which ad- 
ministration of justice suffers at the 
hands of overworked executive officers. 
I*t is, therefore, desirable that the 
superior executive officers should dis- 
tribute the work of the two branches of 
administration among their subordinate 
officers in a manner that the latter may 
have no excuse whatsoever for rushing 
through their judicial work on account 
of the pressure of other work. 

S«n.7r.K. Order set a H de, 

(dj 3 Pat, Ij. W 224=43 L 0. 109= 

(1917) P. H. C. O, 87. 
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(Nagpur) 

Findlay, J.G., and Subhedatj, A. J.O, 

Sheikh Shaft — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Oriminal Appeal No. 6-B of 1930, De- 
cided on 18th March 1930, against deci- 
sion of Addl. Sess, Judge, Amraoti, D/- 
11th January 1930. 

(a) Evidence Act,'S. 24*— Appfover in mur- 
d^r case making several etatemenU implica- 
ting himself— >At Sessions trial retracting 
confessions stating that he made them being 
tutored by police— His pardon withdrawn 
and*he put on trial —No- evidence to corro* 
borate his retracted couf es$ too s— Confes- 
sional state menta themselves wanting in na- 
tural details and contradicting each other 
o*i ^important points— There was no suffi- 
cient evidence to justlfp his conviction. 

Tha weight to ba givsa to a retraotad oou- 
lession most depend upon the 'oiropaietaaoee 


under which the oonfession was originally jnade 
and the oitoumstanoas unier which it was re- 
triotii, including the reasons given by tbe 
prisoner lor ita retraction. Unless the oonfes- 
eion is corro^ratad in material particulars bjy 
oredibh independent aTidenoa, or unless the 
eharaoter of the confession and the oir* 
oumstanoes under which It was taken indicate 
its truth it would be nueafe to rely on it. 

The aooused was appointed approver in a case 
of murder. He made several confessional state- 
ments implioating himself* and the other ac- 
ousel in the murder. But at the Bessions trial 
he unreservedly retracted his previous state- 
ments as approver and that he knew nothing of 
the murder and that he was tutored by the 
police ^ulio making those statements whioh 
were false. The conditional pardon granted to 
him was withdrawn and he was put on hia 
trial on the previous charge of murder. There 
wag no evidence to* oorro borate his. oonfession 
and further the various oonfassional statements 
made by him were* wanting in those uatueal 
details whioh one would ordinarily expect in a 
free and voluntary oonfession. The statements 
also contradicted one another on several impor- 
tant points. 

Held: that there was not sufficient evidence 
to justify his conviction: 81 Mad, 83; 13 0. t. 
L, R. 107; 20 All. 133: 15 Bom, 452; 22 CaL 60; 
A. I, B, 1925 Oai, 587 and 58 I. C. 929, Rel on, 

• tP 8S6 0 2, P 840 0 H 

sfe (b) Evidence Act, S. 32 (3)^Scope.* 

Where a person sentenoed to 'death for mur* 
der makes a statement to a Magistrate about 
the time of his being hanged that the approver 
appointed to give evidence in the case, who 
had previously retracted his confessions, was 
not involved in ^the crime the statement may 
be admissible under S. 32 (3j: A, I, B, 1925 
P. C. 52, Bel. on. [P 840 C 2J 

N. O. Bose — for Appellant. 

Vivian Bm — lor the Crown. 
Judgment.— This is an appeal by 
Sheikh Shafi, a young mill labourer aged 
20, who has been convicted by Mr. K. B« 
Sheoray, Additional Sessions Judge, 
Amraoti, of murdering one Hanmanta 
and sentenced to death. The appeal 
was received from jail but the appel- 
lant was represented at the hearing by 
Bai Bahadur N. 6. Bose. Hanmanta was 
in the employ of the Badnera Mill and 
had disappeared from his quarters in 
September 1928. On 23rd March, at the 
instance of the Mill authorities, Mahot 
mad Akbar (P. W. 4), who was then Sub- 
Inspector in charge of the Badfidra 
Police Station House, broke open thd 
quarters which bad been kept locked by 
the missing man and recovered from his 
room a lot of property valued at alTout 
Bs. 400 as described in Bk. P«l. 

On the same day Mahomad Akbar 
proceeded on leave and was snoo^ded 
by Kevel Krishna {P. 2| and the lat- 

ter suspecting EamnantA lu^dheeiA. 
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tnuiidered began an inveatigation which 
reanitei in the arrest and proseontion 
of the appellant and two other mill 
employees Firuaha and Sheikh Mehebub 
as being conoerned in ^he murder of the 
missing fianmabta. On 14th April 1929 
the appellant made a formal confession 
before a Magistrate (Ex. P-9) implica- 
ting himself and the other accused. On 
3rd May 1929 he received a conditional 
pardon and was made an approver (Ex» 
P*ld). On the following day he was 
examined in the committing Magis- 
trate’s Court as the second witness for 
the prosecution and adhered to his con- 
fession. On 23rd July ^1929, however, 
when he was examined as the ninth wit- 
nesses for the prosecution in the Sessions 
Trial No. 18 of 1929. he unreservedly 
retracted his confession and previous 
statement as an approver and stated 
that he knew nothing of the murder and 
that he was tutored by the police into 
making his previous statements which 
were false (Ex. P.18). The trial of the, 
other two accused ended in their con- 
victions which were maintained by this 
Court in appeal and both of them were 
hanged on 18th December 1929. 

On the teifmination of the aforesaid 
Sessions trial on 30th July 1929, the 
Public Prosecutor having issued a cer- 
tificate under S. 339, Criminal P. C. 
(Ex. P-17) that the appellant had for- 
feited his pardon, 'he was proceei^ed 
against and was commitlied to take his 
trial before the Court of Sessions on the 
original charge of 'murdering Eanmanta. 
This trial, as already stated above, has 
ended in the conviction of the appel- 
lant which is, however, solely based 
upon his own retracted confession. 

Bai Bahadur Bose for the appellant 
did not controvert the finding of the 
Additional Sessions Judge that Han- 
menta was murdered but he strongly con- 
tended that, in the absence of any other 
evidence, the conviction of the appel- 
lant|^based as it admittedly was on bis 
own retracted confession, was unsound, 
the more so as the circumstances on re- 
cord throw a cloud of suspicion on the 
question of '^thf said confession being 
true and a voluntary one. Althongl\tbe 
Additional Sessions Judge has not. in 
his itidgment* even referred to any e?i« 
denoe in corroboration of the oonfesiiOO 
of the appellant the learned Govern* 
saent AdtOeate eoMavoua^ nrge be* 
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fore us that there were certain facts 
which afforded corroboration in some 
measure though very slight and he 
therefore, submitted that the conviction 
should not be disturbed. was also 
argued for the Crown that the confes- 
sion having been duly recorded and 
adhered to by the appellant in the ^pno:* 
mittal proceedings in the previous case* 
there could be no doubt that it was a 
true and voluntary confession. 

Before dealing with the qiiestion of 
corroboration it is ^necessary, in the 
first instance, to determine how far the 
contention of the pleader for the appel- 
lant that tbe confession was not true 
and voluntary is sustainablei It is now 
well settled that the weight to be given 
to a retracted confession must depend 
upon the circumstances under which 
the confession was originally made and 
the circumstances under which i^ was 
retracted, including the reasons given 
by the prisoner for its retraction: Queen- 
Empres's v. Raman (1) at p. 88» 

While it is equally true that the use 
to be made of such a confession is a 
matter of prudence rather than of law; 
it has been held in a series of cases that 
it is unsafe for a Court to rely and act on 
a confession which has been retracted, 
unless after consideration of the whole 
evidence in the case, the Court is in 
a position to come to the unhesitating! 
conclusion that the confession is^true. 
This implied that, usually, unless thej 
confession is corroborated in material 
particulars by credible independent evi- 
dence, or unless the character of the 
confession and the circumstances under 
which it was taken indicate its truth: 
Empress Vi Ohutia (2); Queen- Empress 
V. Maikulal (3); Queen-Empress v. Dadd 
Ana (4) at p. 461 and Queeff Empress v. 
Jagat Ohandra Mali (5) at p. 77; it would 
be unsafe to rely on it. 

It is a matter of regret that the learn- 
ed Additional Sessions Judge did not 
properly* appreciate the principles enun- 
ciated in the several rulings cited by 
him in para. 7 of his judgment and. 
therefore, failed to apply them to the 
facts of the present case. It is not oor- 
reot to ssy that Empress v. OhiUia (2) 
stood overruled by the later decision in 
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Bhaddu t. Emperor (6), la bofch the 
oMen there was in fact other evidence 
which was considered to be sufficiently 
corroborative of the retracted confession. 
The fact that Ex. F-9, the confession in 
the present case, was recorded by Mr. 
Aminulla (P. W. 3) after taking the 
ifsual precautions did not, in our opi- 
nion, relieve the learned Judge of the 
necessity of probing into the circum- 
stanoes bpth antecedent and subsequent 
to it in order to find out if it was really 
a free, voluntary and true confession 
and could be relied on in spite of its 
retraction and pf the fact that there 
was little or no other evidence to cor- 
/roborate it: Jagran v. Emperor (7) On 
a careful scrutiny of the materials on 
record it is abundantly clear to us that 
the confession of the appellant (Ex. P-9) 
as well as his statement made before 
tbd aommitting Magistrate (Exc P-16) 
were inspired and made by him evi- 
dently under the influence of the police 
as stated by him in his evidence at the 
Sessions trial No. 18 of 1929 (Ex.. P-18)i 
. It is surprising that the attention of 
the learned Additional Sessions Judge 
was not drawn to Ex. P-6 which is on 
record and which goes to the very root 
of the whole matter. It is admitted by 
Kevel Krishna (P. W. 2) that, long be- 
fore he inscribed his first information 
report (Ex. P-7) on 11th April 1929, he 
had, aft the instance of Sheikh Mahebub, 
already arrested the appellant on 8th 
April 1929 at 5-30 p. m., and had ques- 
tioned him and that two hours later while 
the appellant was still in his custody, 
he got ths appellant's statement (Ex. 
P-6) recorded by Mr. Aminulla (P. W. 3) 
on oath in the Police Station House at 
Badnera. Neither the Sub-Inspector nor 
Mr. Aminulla have in their, depositions 
, given any reasons why it was thought 
necessary to take down the confessional 
statement of the appellant and that too 
•on oath (Ex. P-6) in such a hurry and 
without, as admitted by the Magistrate 
himself, going through the prescribed 
formalities which he undoubtedly ob- 
^served before he recorded E;. P.9. Mr. 
Aminulle stated that be did not know 
df the appellant and Sheikh Mahebub 
were formally then ari^sted or not." 
3ut surely it was as muoh bis duty as a 

(C) [1918] 19 Or. L. J. 8ei:=46 1. 0. 1005. ^ 
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responsible Magistrate to hhve enquired 
about this, as it wes the plain duty of 
a responsible police officer in the posi- 
tion of Kevel Krishna (P. W 2) to have 
informed the Magistrate jihat the appel- 
lant was already under arrest before he 
apparently prevailed upOn the Magis- 
trate to record the oonfessional state- 
ment of the appellant on oath. 

It is conceded by the learned Oovetn- 
ment Advocate that Ex. P.6 could not, 
in the circumstances, be admissible in 
evidence but it can obviously be taken 
by us fnto consideration to find out if 
the subsequent formal confessional state- 
ment of the appellant (Ex.«P-9) was or 
was not a free and voluntary statement 
as it purports to be. It is clear to us 
that after Ex. P-6 was taken it was not 
at all difficult to get Ex., P-9 recorded. 
In spite of his being sent to jail custody 
on 13th April 1929, the appellant could 
not have for gotten during the space 
of one day when he was not in police 
custody, that he had already made a 
statement on oath a week before and 
that it ' was not therefore possible or 
desirable for him to resile from it on 
the 15th idem when his confessional 
statement (Ex. P-9) was recorded. 

The Sub-Inspector (P. W. 2) in bis 
evidence states that on 30th April 1929, 
he made a recommendation to his 
District Superintendent of Police that 
the appellant should be made an ap- 
prover by the grant of a conditional 
pardon. It is not stated by him why 
out of the two confessing accused, viz., 
the appellant and Sheikh Mahebub, the 
former alone should have been selected 
for being made an approver in the case. 
This course appears very likely to have 
been adopted with two objects. The 
challan was presented on 23rd April 
1929, and the investigation had only dis- 
closed that there was bare circumstantial 
evidence against Prusba and Sheikh 
Mahebub, while there was none what- 
soever against the appellant. In oirder 
therefore to make the case against the 
other two accused complete by the in- 
troduction of direct evidence and at the 
same time to fulfil a possible promise made 
to the appellant to save him, the appellant 
was presumably selected for being made 
an approver. On account of his being 
only a raw youth of 20 he wat possibly 
amenable to manipulation' as would, 
seem to bava beeh tbe' in 
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which will be clear when we examine 
his se?eral statements. 

The sayeral confessional statements 
of the appellant, Exs. P-6, P-9 and P-IC. 
are wanting in those natural details 
which one woul^ ordinarily expect in a 
free and voluntary confession. To 
begin with, there is nothing to show if 
the appellant and Sheikh Mahebub and 
Firusha were on terms of such intimacy 
either by reason of age, 'friendship or 
relationship, that the latter would take 
him into their confidence to commit such 
a diabolical crime. The murdef was 
committed evidently ior loot and some 
of the prope^rty of the. deceased was 
traced to the two persons who hafe 
already paid the extreme penalty for the 
crime. In his confession, however, the 
appellant does not say that he was even 
told of this object by the principal 
actors or that they induced him to join 
them for mercenary motives. He merely 
states that some five or six days after the 
murder he wasonly paidBs. 10 by Pirusha.i 
In the next place a careful ccmparison 
of the aforesaid three statements reveals 
that each subsequent one is a distinct 
improveftient over its predecessor in very 
material particulars, regardless of its 
being contradictory to the previous 
one. This clearly indicates that there 
was another brain working behind that 
of the appellant; each statement subse- 
quent to Ex. P-6 seems to fit in with the 
case for the prosecution as it developed 
from time to -time during the investiga- 
tion by the police. 

In Ex. P-6 the appellant had stated 
that, about the middle of the previous 
rainy season, one day, when the factory 
was closed, he, Sheikh Mahebub, Piry 
and with “one black man in a dhoti” 
and one Hanmanta Mahar had gone to 
the house of Piry. From there at 1-30 
a. m. they started to go to Masan; that 
Piry had a hatchet, a spade and Han- 
manta Mahar bad taken a lathi in his 
haQ4,{ that Piry dealt the deceased a 
blow with the hatchet from behind; that 
Mahebub give two blows with the 
head of the pick-axe on the back of the 
decreed; that be himself gave one blow 
with the head of the spade; that Qan* 
manta Mahar dealt two blows with his 
lathi; that Piry and the black man bad 
taken off their clones; that after Han*^ 
manta was dead* ]|abebub took off silver 
^^ada irqfloi bia ba^ smd he |ihe mudkiin;. 


that Piry took away all the ornaments: 
that the deceased was wearing a patka^. 
a shirt and bad chappals on bis feet and 
a dhoti on; that Piry paid himBs. 10 fivo 
or six days after the incident, and that* 
Piry had told him not to reveal the 
secret by brandishing his big knife. 

* On 15bh April,1928the*appellant Esade* 
the foIlowMng confession : 

**P6eru, Makobob and I conspired four days 
before Pola at Peeru’s bouse. Peetu said, *We- 
will kUl Hanmanta*. On Tuesday* Mahebub, 
Peeru and 1 wont to, bring Hanmanta. We 
brought him and went scf far as the nala. We 
wont to Peeru’s house. From there we went 
along the nala. Peeru kilj^d Hannaanta with 
an axe. Hep fell down. Then Mahebub and X 
struck him with stioks. He died within 25> 
minutes. The deoessed had 2 mohurs, 2 ^ 
Murkis and 2 kadas which Peeru kept with 
himself promising to pay me Hs. 10 and Rs. 4 
to Mahebub. We put the corpse in a pit and 
covered it under earrih. The pit was ankle 
deep, containiug water. We three put the 
oorpse into the pit and then oos^red is vfith 
earth. Hiving put the corpse along with its 
olothes into the pit, we started from there and 
returned (to. our housts). Peeru gave me Rs. 10^ 
on Sunday, He paid Mahebub also Rs. 4 on 
Sunday. 1 have nothing more to say. 1 showed 
the place where the corpse was buried to tbe^ 
police and recovered clothes from there, but X 
do not know what became of the corpse ’* 

It is to be noted that in this confession* 
the appellant is very definice in his date, 
introduces conspiracy without giving, 
any details, drops the story of the black 
man and Hanmanta Mahar, is silent on 
the description of the clothes which 
Hanmanta was wearing and the threat 
given to him by Pjrusha to keep th^ 
secret, introduces two gold mohurs and 
the payment of Bs. 4 to Mahebub and 
contradicts the previous story of th» 
assault made by himself and Mahebub 
by substituting stioks for pickaxe and 
spade. Lastly he asserts that he show- 
ed the place to the police where th& 
corpse was buried and the clothes were 
recovered. This assertion is proved to* 
be false by the evidence of Kevel 
Krishna (P. W. 2), who clearly deposed 
that the appellant was unable to point 
out the place and that it was Mahebub 
who did .BO and that Mahebub pointed 
out the clothes. 

In the Ikst statement of the appellant 
as an approver (Ex. P.16) final touefaes 
are clearly noticeable obviously intended 
to make it conform fully with all the 
details oi the prosecution stoiy which, 
a|a result of complete investigation,, 
was ultimately presented to ^ tte Qouxtl 
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This will be clear from the following 
•extracts from Ex. F-16 : 

**The ddoeased Hanmmfes Lolhi used to live 
in the ohai(l of the mill about two or three 
rooms apart from the room of Shsikh Mshebab. 
He WAS neuter . . . Hanmanta used to put on 
^two silver kadas one on each hand, 2 gold mo- 
hurs on the neok, 4 gold mudkis, 2 on each ear. 
a. . On Tuefliday aboji'i sev^n months baok.st 
aibout 7 or 8 p. m. Pirush took me and Mah- 
bub to the house of the deceased. ...... At 

about 8.30 p. m. myself, Pifu, Hanmanta and 

Mahebub ^ant to the house of Piru. 

Hanmanta asked Piru to give some medicine 
which would cure him of impotency and pro- 
mised to give him As. 20 if he gave proper 
medicine. Piru promised to give him that 
medicine.* At abopt 11 p. m., we left for the 
burial ground as Piru had pronfised to oure 

Hanmanta there Onry gave me the 

^tstick, article 3, and he himeelf carried the 
axe and kudall articles C and D. Mahebuh 
<}arried the stick, article F. . . . We all went to 
the masan. It was pitch dark then 
Hanmanta carried a hurricane lantern with him 
. . On the way the light got extinguish* 

ed.* When we reached the masan, Piry dealt a 
blow with the axe, article D on the neck of 
Hanmanta and he fell down, Piru then said 
“What are you seeing. Beat this fello.w.*' I 
gave Hanmanta two lathi blows on the head . . 

. . . Piru had a^knife, article G tied to his loin 
cloth.He cut out the two gold mohurs from the 
Ueck of the deceased. He also took out theJiwo 
mudkis from the ear. He asked us to tpke out 
the silver kada and 1 and Mahebub took out one 
hada each. 1 took out the kada of the left 
haad« Piru took the kadas from us siying 
that we had no pockets. He kept two silver 
kadas, 2 gold mohurs, and 4 gold mudkis in 
his pocket The deceased was put- 

ting on a rsd bordered dhoti, a white bandi, 

% blacl^ooat, a Marwadi shoe, and a red cap. 
Article H is the*8ame dhoti, *1 the bandi, J the 
black coat, K the shoe and L the cap. .... 
We returned to the* house of Piru, It was 
About 1 or 1*30 a. m. then. Piru gave 1 gold 
mohar,a pair of mudkis and 1 kada to Mahebub. 
He himself retained 1 mohur, 1 kada and 1 
pair of earrings. Piru promised to give me 10 
rupe:8 on Sunday when he came to Amraoti. 
He accordingly gave me Rs 10 on Sunday. . . 

. 1 can identify the rornaments. The mohur 
is article M, two e wrings are article N and the 
silver kadas article 0. Hanmanta had been put- 
ting these on when he was murdered. These arti- 
cles had been given to Mahebub by Piru. Piru 
threw away the stick article F, after taking the 
same from the hand of Mahebub. It was 
thrown on a cactus hedge. Its end was splin- 
tered on aooouut of beating and it had two 
splinters attached bo it. My stick was taken 
away to his house by Piru.” • 

U is very signi&cant to ^ote that 
while it was pitch dark and the lantern, 
which the party had taken witl) them, 
had been extinguished, and when the 
appellant himself had apparently no op- 
portunity to handle the most ordinary 
and common articles which were on the 
person of the deceased or the axe and 
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knife which Piru had with him, yet as 
an approver he was able to identify all 
these in the committing Magistrate’s 
Court with absolute certainty. Revel 
Krishna (F. W. 2) ba^w not stated that 
the appellant was also able to pick out 
ail thesevSeverai articles from others of 
similar kinds as he is supposed to have 
done in the case of the bamboo stick 
article F. The end of this stick 
“was spliatcred oa account of beating and it 
had two splinters attached to it.” 

It must have been noticed that in his 
previohs two statements the appellant 
did not make any mention of this stick 
which is supposed to have •played such 
ai imporJ}ant part in the murder. 

It indeed requires a greal deal of 
courage to put such an intrinsically 
improbable story as is. contained in 
Ex. P-16 before a Court of justice, but 
it demanls a greater degree of cre- 
dulity on the part of a Judge to accept 
it as true. The statement in Ex. F-16 
•is undoubtedly fuller than tha previous 
statement, but in very essential details 
it obviously contradicts the earlier ones. 
If it was a true statement, it cannot be 
explained why a different one on most 
of the essential points was made by the 
appellant on 8th April when his 
confessional statement was recorded 
by Mr. Aminulla (P. W. 3) in the Police 
Station House at Badnera. The only 
legitimate conclusion then to be drawn 
from all the circumstances is that the 
appellant gave out the truth when two- 
and-half months later, in his deposition 
at the Sessions trial he stated that his 
previous statements were false : see 
Ex. P-18. 

As observed in Emperor v. Panchkari 
Dutt (8) S. 24, Evidence Act, does not 
require positive proof of improper in- 
ducement to justify the rejection of a 
confession, the word “appears” indicat- 
ing a lesser degree of probability than 
would be necessary if “proof" had been 
required, that anything ranging Jbet- 
ween the barest suspicion on the one 
hand and absolute certainty on the • 
other may be sufficient to satisfy the 
requirements of the section for the •re- 
jection of a confession, and thftt if 
a primv facie confession is false, incon- 
sistent, or absurd that might suggest 
that it is not voluntary. In another 
Gutta case where a retsaoted oonfessioH' 
(8) A.I. a i92&daL687a:to 5a^^^ 
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was rsjected because the surrounding 
oircunostanoes d-isclosed that it was ob- 
tained under police pressure, it was 
observed that it is always difficult for 
an accused person to prove ill-treatment 
or inducement iJv the police even when 
it is true : Mobarak AH v. Emperor (9). 

Having given our best consideration 
to all the facts and circumstances of the 
present case, we are far from convinced 
that the confession (Ex. P-9) of the ap- 
pellant is true and was voluntarily made 
and, as the same is retracted, we deem 
it very unsafe to uphold the appellant's 
conviction only on its basis. It is 
rightly conopded by thejearned Govern- 
ment Advocate that the first confessional 
statement (Ex. P-6) is totally inadmis- 
sible in evidence against the appellant. 
There then remains the appellant’s 
statement as an approver. Since that 
deposition is also unworthy of credence 
for reasons already given and is also 
retracted, it cannot afford any corro- 
boration of the retracted confession : 
Empress v. Chutia (2). 

The learned Governaient Advocate 
had argued that the confession of the 
appellant was corroborated by the fol- 
lowing facts : 

(1) That the appellant pointed out 
the places where Hanmanta was buried 
and the articles H, B, F and J ; 

(2) that the lathi (article G) was 
picked up by the appellant from among 
the other lathis and the appellant testi- 
fied that it was the lathi which Pirusha 
had given to Mahebub ; 

(3) that two women had seen a 
body being eaten by vultures in the 
neighbourhood where some bones and 
hairs were recovered. . 

As to the first fact both the Sub- 
Inspector Kevel Krishna (P. W. 2) and 
Govindrao, pat war i (P. W. 6), have 
clearly stated that Mahebub and Shafi 
had gone together in the company of 
the police to show the place of the 
bup^l of the dead body of the deceased 
Hanmanta, but that the appellant was 
unable to locate the place saying that 
he had forgotten it “as it was dark.” 
BotJ) of them i’bat it was Mahe- 

bub who pointed.out the plaee as als 9 the 
atticles Q; B, F and J. As to the second 
act there is nothing on the record of 
this case to show when or wherefrom or 
by whom article Q was picked np. Nor 
“ 19 ) 1 . 0 . 939 , 


is there any evidence to corroborate* 
the statement of the appellant in. 
Ex. P-16 that this lathi was given by^ 
Pirusha to Mahebub and subsequently 
thrown away. As to the third fact it 
is sufficient to state thac, since the ap- 
pellant was unable co locate the spot 
where the body of. the deceased Han^* 
manta was thrown away, tbe evidence' 
of these women affords no corroboratiom 
whatsoever to * the confession of the> 
appellant. 

The above discussjon is sufficient to 
dispose of the appeal, but we cannot re- 
frain from remarking on one very signi- 
ficant fact which was that Mahebub, 
just before be was about to be hanged 
stated to Mr. Vaidya (D. W. l), Magis- 
trate, First Class, who hai gone to wit- 
ness the execution, that the appellant! 
was not concerned in the murder and; 
that he and Pirusha alone ^ had .corn- j 
mitted the crime. Mr. Vaidya took 
care at once to write to Mr. Digby, the 
Sessions Judge, informing him of this 
incident: Ex. D-1. The learned Addi- 
tional Sessions Judge refused to receive 
this statement on the ground that it did 
not come within the purview of S. 32 (1), 
Evidence Act. We are, however, of 
opinion, though not without some degree 
of doubt, that the statement in question! 
could be admissible under S. 32 (3),i 
Evidence Act. In Umra v. Emperor (10),! 
where an accomplice incriminating^ him- 
self and the appellant by a statement 
to the police about the crime, had sub- 
sequently died, bis statement was ad^ 
mitted in evidence by tbe High Court 
under S. 32 (3), Evidence Act, and spe* 
oial leave for appeal to the Privy Coun- 
cil was rejected as the question waa 
one of interpretation of certain sections 
of a statute. Fpr the foregoing reasons 
we accept this appeal, set aside the 
conviction and order that the appellant. 
Sheikh Sbafi, be set at liberty. 

s.N./r'.k, Conviction set aside. 


|l0) A. X. R. 1925 P. 0. 52^"£ah. ^^2 1. 
121 (P,0.). 
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1930 Cr. Cases 841 

(Oudh) 

Baza abd Nanavutty, JJ. 
Hazari and others — Prisoners — Ap-* 
pellantis. * 

V. 

Emperor. 

% Gciminal Appeal No. 116 of 1930, De» 
cided on 22nd March 1930, againsb 
order of Bess. Judge, Sibapur, D/- 16th 
February 193Q. 

(a) Crioflnal P. C, S. 237 — Charge under 
Penal Code S. 397— Conviction under S, 412 
is not improper. • 

If a person is charged under S. 397 on the 
fact that he was found in ^possession of the 
stolen property, whfcb possession hp has failed 
to account for, it is not improper to convict the 
y* person under S. 419, if the charge under S. 397 
fails for want of identification or ai>y reliable 
evidence for the presence of the person at the 
daooity : A. J. B. 1925 P. C, 130, Ref. 

[P 844 Q 1] 

(b) Evidence Act, S. 24 — Confession after 
beftigiorarneil— Ac^Mfed is bound down by 
language of confessioiii 

When a man of sound mind and full age 
makes a eoUfessional statement in ordinary 
simple language after he has been warned, ha 
must be bound by the language of the. state- 
ment and by its ordinary plain meaning : 
A, Z. R. 1927 Oudh 17, FolU [P 843 C 1] 

(c) Evidence Act, S. 114— 'Person found 
in possession of stolen articles soon alter 
theft — Presumption. 

When a parson is found in possession of 
stolen articles soon after the theft, the law pre- 
sumes that such person must either be the thief 
or the receiver of the stolen goods. The Iden- 
tity of the stolen articles being established, the 
identity of the thief or the receiver of the 
stolen goods is presumed to be established. 

[P 844 C 1] 

(d) Evidence Act, S, 114 (b)andS. 133 — 
Conviction on uncorroborated evidence is 
rarely justifiable and evidence in corrobo- 
ration must be independent testimony. 

Although it is not illegal to convict on the 
unporroboratad evideuco of an accomplice, a 
conviction on the uncorroborated evidence of 
an acoomplloe is rarely jasijifiable. The evi- 
dence in corroboration must be indepen- 
dent testimony which afieots the accused 
by connecting or tending to connect him with 
the crime, but the corroboration need not ,be 
direct evidence that the accused committed the 
crime. It is sufficient if it is merely oircum- 
sUntial evidence of his connexion with the 
crime. [P 844 0 2] 

fe) Evidence Act, S. 30— Retracted con- 
fession of accused when materiaffor con- 
viction of co-accused. 

The retracted confession alone of* an accused 
is not sufficient to justify the conviction of a 
oo-aocused, but where such confession stands 
uo rebutted, and there is nothing to show that 
the accused had any reason for naming other 
men fahaly, and his story fits in exactly with 
t]^6 faota kipwn or proved and Is oorroboratoil 
soffiotonsly by material eyidehoe against the 
co-ncenseu, the confestlon 4s ndmlsribls^ imd 
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may be a strong piece of evidence ogains^i the 
co-accused. [P 844 G 2] 

M. jff, Qidu'ai and S. N. Misra’-iov 
Appellants. 

H. K. for the Crown. 

Judgment. — These aijipeals (Nos. 116 
and 131 to 137) arise out of a dacoity 
case tried by the learned Sessions Judge 
of Sitapur. 

The evidence on record shows that a 
serious dacoity was committed in the^ 
house of Beni Madho, at Basantapur 
Tbana Tambaur, discrict Sitapur, on. 
7th June 1929 at about 9 p. m. It ap- 
pears that Beni Madho was the head of 
a well-to-do Brahman family lesiding 
in* Basantapur. Some thirty dacoita 
raided the house, belaboured the in^ 
mates, robbed the females of their orna^ 
ments, broke open boxes etc., and car- 
ried away property worth Bs. 5,000 
nearly. The following were the in- 
mates of the house at the time of the^ 
occurrence; 

• 1. Beni Madho. 

2. Beni Madho's wife 

3. Sheo Nandan (P. W. l)‘son of Benr 
Madho. 

4. Shiam Kali (P. W. 10), wife of Sheo, 
Nandan. 

6. Mt. Sunder (P. W. 7), widowed 
daughter-in-law of Sheo Nandan. 

6. Ajodhya (P. W. ll). brother of Sheo^ 
Nandan. 

7. Mt. Bitan or Bittan (P. W. 8), wife, 
of Ajodhya. 

8. Mt. Churai (P. W. 9), widowed; 
daughter-in-law of Beni Madho. 

9. Deota Din (P. W. 4), brother of 
Beni Madho. Their servants, Nageshar 
P. W, 6. and Jahangir, P. W, 3 were also 
present there at that time. All these, 
persons, except Beni Madho (deceased), 
and his wife, have been examined as, 
witnesses in this case. Shiam Lai, 

P. W. 2 and Ohandrabhal, P. W. 6, the 
neighbours of Beni Madho, also give, 
evidence about the dacoity. It is in 
evidence that one of the daooits y^ras 
armed with a gun. He took bis post 
under the roof from where he bred seve-^ 
ral shots. Sheo Nandan, who was in 
the courtyard shouting to the woi^ea 
to escape, was bred at by the man on 
the roof. He was struck in bhe head 
by several pellets. He received injuries 
and one of the pellets caused a emalli ^ 
de^res^ed fracture of t^he skulU 
vcftis^tUrt-^s^Aiused 
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also«/bat we donot know who caused 
the injury. He was found lying un- 
conscious in the Barotha after the 
dacoits left the house. He eventually 
died some 13 or 14 days after the occur- 
rence, but no po'^t-mortem examination 
was or could be held, as the body was 
cremated before any action could be 
taken by the police. Sbeo Nandan 
made a report at the Police Station, 
Tambaur on 8th June at about 9 a. m. 
Tambaur is some 12 miles away from 
Basantapur. The police investigation 
started without any unnecessary ’delay 
and the result was that 19 men. inclu- 
ding Sone, were sent up for trial. Sone 
was granted pardon and was then exa- 
mined as a witness in the case. Thus 
IS men were committed to the Sessions 
for trial. Of these seven persons, name- 
ly Din Band Badlu, Tore, Khunnu, 
Bhauwa, Jodhe and Zamin Ali were ao> 
quitted. The remaining 11 were con- 
victed and punished. Salaru was sen- 
tenced to transportation for life under 
S. 397, I. P. G. Mahadeo was sentenced 
1)0 eight years rigorous imprisonment 
and Nabi Baksh to six years rigorous 
imprisonment under S. 412, I, P. C. 
The remaining eight persons, ^namely 
«(L) Hazari, (2) Sunder Lai, (3) Mansa 
Din, (4) Amjad, (5) Bam Autar, (6) Bam 
Dayal, (7) Bhm Gopal and (8) Hira Lai 
were sentence 1 to ten years rigorous 
imprisonment each. 

All these persons have appealed. 
Hazari, Sunder Lai, Mansa Din, Maha- 
deo and Bam Dayal submitted their 
appeals from jail and filed their appeals 
librough counsel also. The remaining 
eix persons, namely Nabi, Amjad, Bam 
Autar, Salaru, Bans Gopal and Hira Lai 
submitted their appeals from jail only. 
Nabi Bakbsh, however, was represented 
by a counsel at the hearing of these 
ppeals. 

It is amply proved that a serious and 
daring daooity was committed in Beni 
Madho’s house. The factum of dacoity 
is h(^ disputed in these appeals before 
us. It may be taken as satisfactorily 
established that a dacoity did take place 
at the hpuse ol^Beui Madbo and what 
we naws tq consider is whether thaeyi- 
depOe on record is sufficient to justify 
the oonolusion that the appellants weva 
oonoerned in the . crime. We should 
tike to pate that Sone, Sander Iial« 
Amjad and Bam Autar had , made eon* 
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fessioDS. Sone was granted pardon and 
was then examined as a witness for the 
prosecution. Sunder Lai, Amjad and 
Bam Autar retracted their confessions in 
the Court of the committing Magis- 
trate. Now we take up the appeals of 
the appellants named above individu- 
aUy. w, • ■ ' 

1. Sazari. — This man is a cousin of 
Sone, approver.^ The direct evidence 
against him consists of the 'statements 
of Sone and also of the three cdnfessing 
accused. It should be noted that Sone, 
Amjad and Sander Lai had named this 
man in their confessions long bpfore he 
was arrested. This man was identified 
in jail by only one person, namely 
Mt. Churai, but her evidence of identifi- 
cation is quite worthless and mast be 
rejecfced. It is in evidence that Nage- 
sbar had struck one of the dacoits with 
a spear at the beginning of the dacpity. 
The approver Sone and the three con- 
fessing accused all statUft in their con- 
fessions that it was Hazari who was 
struck with a spear at the time of the 
occurrence. When Hazari was arrested 
on 15th August 1929 it was found that * 
he had a large triangular soar on bis 
forearm. The injury was examined by 
the learned Sessions Judge and the 
assessors, and they found that it was 
the mark of a serious wound. The Civil 
Surgeon also had examined the injury 
on 26th August 1929. He could not 
give the cause of the injury definitely, 
but he stated that it was consistent 
with a wound from a spear. Hazari 
tried to explain away this injury by 
stating that he bad a fall from a bullock 
cart and the injury was caused by an 
arhar stem. The defence, while it has 
the merit of ingenuity, is quite unsatis- 
factory and unconvincing. It is notica*^ 
able that the Civil Surgeon was not 
asked in cross-examination whether the 
injury in question could have been 
caused by an arhar stem, but was 
asked whether it could have been caused 
by the horn of a bull. We think the 
defence which was put up by Hazari to 
explain away the injury was false ^ and 
an after-thdught. We are of opinion^ 
that the learned Sessions Judge and the 
aBSessors were perfectly right in coming 
to the oanclusion that Hazari had really 
received the injury at the time of the 
oMHsnrrenoe and that hie defence was 
untrue# Nageebar, W. 6, states 
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clearly that he bad struck a daeoit with 
his spear and the daeoit bad then re- 
tired outside the door. It is true that 
this witness did not show bis spear to 
the Sub-Inspector, but he told the Sub- 
jnspe'etor that he had injured a daeoit 
with his spear. The mere fact that he 
4id»not show *hi8 -spesgr to the Sub- 
Inspeotor does not show that the 
story is untrue. In . our opinion 
there iB an impoitant piece of 
circumstantial evidence in support 
ot the direct evidence of the ap- 
prover and the statement of the con- 
fessing eo-accuspd against this man. 
The evidence which was* produced 
against this man was believed by the 
learned Sessions Judge and the asses- 
sors. We see no sufficient reason to 
reject the evidence which shows that 
this man was concerned in the crime. 
Hb was rightly conviefied and punished. 
His appeal fails and must be dismissed. 

2. Sunder Lai — The evidence against 
this man consists of (IJ his own confes- 
sion, (2) the evidence of Sone, (3) the 
statement cf one of the confessing 
'accused, (4) the recovery from his 
house of two dopattas, two dhotis and 
a silver hamel and a gold **nathni" 
which have been proved to be stolen 
property and (S) the identification 
made by some seven witnesses. The 
evidence of identification may not 
be safely relied upon, but the remain- 
ing evidence is quite sufficient to 
justify the conclysion that this man 
was concerned in the crime. His own 
confession is a very strong piece of evi- 
dence against him under the circumstan- 
ces of the case. He had made the con- 
fession after he was duly warned by the 
Magistrate. His confession (Ex. 30) is 
•very circumstantial and full of detail, 
j When a man of sound mind and full age 
Imakes a confessional statement in ordi- 
|nary simple language after he has been 
warned, be must be bound by the 
language of the statement and by its 
lordinary plain meaning: see BajaBaha^ 
dur Singh v. Emperor (l), -It is true 
that the confession baa been retracted, 
but that is of no importance. Admis- 
sions of guilt made by an accused in 
full possession of his faculties in his 
confession to a Magistrate do not, where 
the aooused is utterly unable to show 
how he made the admissions if the y 
(1) A.I.R. 1997 Ottdii IT. 
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were not true, become ineileotive, be- 
cause they are subsequently retracted: 
see Emperor v. Bai Kali (2). 

The property which has been reco- 
vered from his house has been satisfac- 
torily identified. It is amply proved 
that articles forming part of the proceeds- 
of the dacoity were found in his posses- 
sion. He was also identified in jail by 
seven witnesses. Their evidence of 
identification may not be relied upon 
but the remaining evidence shows clearly 
that he was concerned in the crime.. 
We aVe of opinion that he has been 
rightly convicted and punished. His- 
appeal therefore fails and .must be dis- 
nfissed. (His Lordship then considered 
evidence against Mansadin, accused 3,. 
whose appeal was allowed, and pro- 
ceeded.) 

(4) Mahadeo — This man is the uncle 
of Sunder Lai, accused. The only evi- 
dence against him, besides the statement 
of Sone, approver, is that the Sub-Inspec- 
• tor recovered from his possession four 
silver ornaments and a skirt which have 
been identified as having been stolen in 
the dacoity. It should be noted that 
Sene simply identifies Mahadeo, but does 
not name him and he is not named by 
any of the three confessing accused also. 
Thera is no reliable evidence to show 
that this man was present at the dacoity^ 
However, it is satisfactorily proved thali 
the articles forming part of the proceeds 
of the dacoiby were found in his posses- 
sion. He has therefore been convicted 
by the learned Sessions Judge under 
S. 412; I. P. C. The learned counsel 
who appeared for this man .has put up 
as good arguments on his behalf as 
could be put up, but we are not at all 
impressed with his criticism of the pro- 
secution evidence. Our attention has 
been drawn to the list of the stolen pro- 
perty, given by Sheo Nandan to the 
police on 9th June 1929. The list is in 
Urdu and bears the signature of Sheo 
Nandan in Hindi. The learned counsel 
has attempted to show that the articles 
in question do not tally with the list. 

It is true there is some difference in 
some particulars (weights, etc.), but^the 
fact remains that the articles are there, 
and it is too much to expect that tire 
list should have contained an exaot^das- 
oription of all ^e articles which^ had j 
been carried away -by, the daooitg. li Jj 
(9) 1996 
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'^as i^lmost imposeible for Sheo Nandan 
to gita the exact; weight and the exact 
price of the articles which had been 
stolen away. Most of the articles are 
of a distinctivp nature and have been 
satisfactorily identified. We are not 
prepared to disagree with the finding of 
the learned Sessions Judge on this point. 
When a person is found in possession of 
'stolen articles soon after the theft, the 
;law presumes that such person must 
{either be the thief or the receiver of the 
stolen goods. The identity of the stolen 
articles being established, the identity 
of the thief or the receiver of the stolen 
goods is presumed to *be establishejl. 
.Mahadeo has attempted to prove that 
the articles in question belonged to his 
family. The evidence given by the de- 
fence witnesses on this point appears to 
have been manufactured and has been 
properly rejected by the learned Ses- 
sions Judge. Mahadeo has failed to 
jaccount tor his possession of the articles 
;in ques!iion and he has been rightly con- * 
jvicted by the learned Sessions Jndgo 
lunder 8. 412, I P. C. He was not of 
^course charged under S. 412, I. P. 0. 
but he could rightly be convicted under 
|thai section on the facts found by the 
learned Judge: see S. 237, Criminal P. C., 
iilluatration, and also the principle of 
jdecision in Begu v. Emperor (3). His 
'appeal fails and mus'! be dismissed. 
(His Lordship here discussed evidence 
against accused 5 to 10). 

11. Hira Lai — This man was success- 
fully picked out by almost all the eyewit- 
nesses to the dacoity. The learned Judge 
did not think it safe to base his finding 
on the evidence of identification as this 
man suffers from a species of leucoderma 
in his hands and feet. However, the 
remaining evidence on record is suffix 
•cient to justify the conclusion that this 
man was also concerned in the crime. 
He has been named by Bone and all the 
three confessing accused as having taken 
part in the dacoity. It appears that 
this man had absconded after the occur- 
rence. He was arrested in Bombay and 
he has not explained satisfactorily why 
^he #^as there.^ It is also in evidence 
that soon after' the dacoity he "paid 
:Ss. 2fi, as rent in pice and small change. 
As nbsenred by the learned Judge a 
normally does not carry this amouiit of 

A.I.k 1925 VA X3|Oaa6 Lak. ascssoa I. A. 

•ieHF,C.y. 


small change. The explanation for that 
is that among the loot shared by the 
dacoits there was a certain sum of money 
in small change which had been collected 
from the ghat* The family of, Beni 
Madbo and Sheo Nandan held a theka of 
ghat and had got Bs. 1,500 in small 
change as the toll. • This amount also 
was carried away by the dacoits. This 
circumstance is. quite sufficient to corro- 
borate the statement of the fon,r accom- 
plices that Hira Lai also had taken part 
in the dacoity. As pointed out in the 
case of Bam Prasad v. Emperor (4), 
although it is not illegal to ccffivict on 
the uncorroborated evidence of an ac- 
complice, there is a consensus of opinion 
that a conviction on the uncorroborated 
evidence of an accomplice is rarely justi- 
fiable. The evidence in corroboration 
must be independent testimony which 
affects the accused by connectirfg *or 
tending to connect him with the crime; 
but the corroboration need not be direct 
evidence that the accused committed 
the crime. It is sufficient if it is merely 
circumstantial evidence of his connexion] 
with the crime. The rebracted confes- 
sion alone of an accused is not sufficient 
to justify the conviction of a co accused, 
but where such confession stands un- 
rebutted, and there is nothing to show 
that the accused had any reason for 
naming other men falsely, and his story 
fits in exactly with the facts shown or; 
proved and is corroborated sufficiently 
by material evidence against the co- 
accused, the confession is admissible, 
and may be a strong piece of evidence 
against the co-accused: see Sheo Batan 
V. Emperor (6). We think the learned 
Sessions Judge and the assessors were' 
justified in coming to the conclusion that 
this man was also concerned in the 
crime. His appeal also fails and must 
be dismissed. 

The result is that we dismiss all the 
appeals except that of Mansa Din. We 
allow the appeal of Mansa Din, set aside 
his conviction and sentence and direct 
that he he acquitted and released, un- 
less his presence is required iu any 
other case. 

Appeal dismissed. 


A.I.IL 1927 Oudh 869»:2 Lack. 681. 
ALB. 1929 Oadhier. 
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Wazir Hasan, 0. J., and Pullan, J, 
Jai Singh others^ Accused — Ap- 

plicants. 

* V. 

Emperor — Complainant — Opposite 
Psrt> • • * , 

C|;iminal Beyn. No. 21 of 1930, Deci- 
ded on 24th March 1930, fkgainst order 
of Bess. Judge, Hardoi, D'- 18th Nov- 
ember 192*9. 

(a) Criminal P. C., SL T10-— In proceedings 
under S. 110 instances of specific crimes 
•are admisijble, although they are not sup- 
ported by evidence*of such ambuitt or value 
as would secure a conviction for substantive 

yttf fence, 

la a case under S. 110 tho Court is not con- 
sidering whether the accused parson has or has 
noc committed a specific offence but whether 
his general reputation is such that security 
should be taken for his good behaviour. When 
evidsne^ is ta^en as to reputation of bad be- 
haviour the Court cannot and should not ex- 
clude the reasons which induced the members 
oi the community to form a bad opinion* of the 
accused person, and if their opinion is based 
wholly or partly on the belief that the accused 
person committed a crime which has not been 
brought home to him the Court cannot rule 
out as inadmissible all evidence on which the 
belief of the witnesses is based. Hence instan- 
ces of speciiio crimes are admissible in evidence 
in these proceedings although they are not 
supported by evidence of such amount and 
value as would secure a conviction for the aub- 
staotive offence ; A. /. f?. 1922 Oudh 26, Apnr. 
,A. /. R. 1925 All. 694. Rel. on. [P 846 0 1, 2] 

(b) Cgiminal P. C., S. 110— Scope. 

An isolated instance of violence of a young 
zamindar on which no report was made would 
not be a sufficient c^ise for taking action 
against him under 3. 110. [P 847 0 1] 

(c) Criminal P. C., S. 110— Belief of pro- 
secution witnesses of accused being man of 
desperate and dangerous character based 
upon suspicion that accused committed 
•crime and certain acts of oppression— But 
'Court bolding suspicion not proved and 
>eicts of violence only youthful frolics — Many 
other psTrsons including accused's tenants 
deposing to his being peaceful citizen and 
good landlord— Court should not demand 
4iecurity. 

General reputation means the opinion of 
'those members of the public who are iu a posi- 
tion to know the man’s character. Where a large 
•number of persons come orward and swear that 
'.they believe a man to be of a despdrate and 
^dangerous oharaoter and there is litUe or no 
counter evidence of good oharactaP such evi- 
dence will possibly justify a Court In takeing 
motion even if the grounds of belief a^ inde- 
^ite. But when an equal or •greater number 
tof persons in the earns olase or olassee depose 
that the same man is of good character the 
iCouft mhst eift closely the grounds on which 
the prosecution witneeees have baeed their 
belief « If it is found that tbeir btfef is baeed mi 
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their sospioion that the accused bad committed 
a crime and certain ecte of oppreseiou and the 
Court holds that the suspicion is unjustified 
and the so oalled aots of oppression are merely 
'^youthful ftol:o8” the Court will bo ‘reluctant 
to demand security, and the position of the ac- 
cused if he is a landlord is mtich strengthened 
when a largo body of public opinion, including 
many of his tenants finds him to be a ^od 
landlord and a peaceful citizen. [P 348 0 Ij 

J. Jackson^ Ali Mohammad and Avadh 
Behari Farwa— for Applicants. 

H. K. Ghose — for the Crown. 

Judgment.— This is an application 
in revision of an order of the learned 
Sessions Judge of Hardoi requiring the 
applicants to give security for their good 
behaviour or in. default to undergo 
rigdrous imprisonment for a period of 
three years under S. 123 read with 
8. 110, Criminal P, C. The applicants 
are Jai Singh, a zamindar, and his three 
servants Mata Din, Anandi Din and 
Murli. The charge against them is that 
they are dangerous characters and that 
their being at large without security is 
hazardous to the community. It is niot 
alleged that Jai Singh gave ^ any signs 
that he was a dangerous character be- 
fore the year 1926 and it is admitted by 
the Sub*Insp6ctor who took proceedings 
against him that the proceedings were 
only taken because the Sub-Inspector 
could not fiud enough evidence to bring 
a charge of murder against Jai Singh 
and his servants. The murder in ques- 
tion was committed on 21st May 1928. 
The victims were Mt. Deo Euari, her 
daughter, two maid servants and their 
two children. These three women and 
three children were cut to pieces with 
a sword and their dead bodies partially 
burnt in their house in the middle of a 
large village of Baigaon in the middle 
of the night. At that time of the year 
the whole village community must have 
been asleep outside their houses in or 
in the neighbourhood of the village and 
we cannot believe that the murder and 
the fire which consumed two whole 
kothris were unnoticed by the villager^. 
Yet not a shred of evidence was ob- 
tained by the police to lead directly to 
the perpetrator or perpetrators of the 
crime. The fact that such an atrocity 
could be committed under such cirCuib* 
stances and that no evidenoe should bsf 
forthcoming which could lead to Jibe 
conviction of any of the persons vrbo 
took part therein is a black spot on tho 
administration of oriminsl ]nstiet,^||f# 
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HardolDistriot. We have, however, only 
to eonfiider whefchei the proceedings 
instituted against Jai Singh and his 
servants under S. 110, Criminal F. C., 
are justified os whether the order passed 
by the Sessions Judge is a proper 
order. The learned Judge has stated 
the law dealing with the admissibility 
of evidence as to particular crimes in 
cases of bad livelihood. In our opinion 
the law was correctly stated by the 
Judicial Commissioner of Oudb in 
Bhagwat Prasad v. Emperor (Ij in the 
following passage : 

" This Court, and indeed every High Court, 
always loote with grave Suspicion on oaa^s in 
which proceedings are started against an ac- 
cused because the police have failed to procure 
evidence against him on a charge of substantive 
offence. The badmashi sections were not in- 
tended for furnishing the police with the 
means of detaining persons against whom a 
definite charge has been made but has broken 
down.” 

But we also accept what is stated by 
A Bench of the Allahabad High Court in 
Emperor v, Budhan (2) : 

that it is impossible to accept the proposi- 
tion that the evidence going to show that a 
substantive offence had been committed or 
which might form the basis of a charge of a 
substantive offence is necessarily to be exclu- 
ded in proceedings under 8. 110 and cannot 
form the basis of an order under S. 112, Crimi- 
nal P. 0.” 

Under certain circumstances eyen a^ 
order of acquittal must not be held to 
be conclusive and the reason for this 
jview is that in a case under S. 110 the 
Court is not considering whether the 
'accused person has or has not commit- 
I ted a specific offence but whether bis 
Igeneral reputation is such that security 
ishould be taken for his good behaviour. 
When evidence is taken as to reputation 
of bad behaviour, the Court cannot and 
Ishonld not exclude the reasons which 
induced the members of the community 
to form a bad opinion of the accused 
person, and if their opinion is based 
(wholly or partly on the belief that the 
jaocused person committed a crime 
which has not been brought home to 
him the Court cannot rule out as in- 
admissible a|i evidence on which the 
of.^e ^witnesses is based. We 
[are not therefore prepared, to dissent 
frdm the view which he expresses ; 

(3517176:1^ &ttdh Ste65 1. 0, 551 » 

Ct. I4. J. ll»e»34 O. 0. 817. 

12) a: 1. B. 1926 A^. 694 s8d 1. a 862 ^ 

Ot. ti. J. U6a»47 All. 788. 


* that iastanoei of speolffo ddmet are admis- 
Bible in evideuoe in these prooeedings although 
they are not supported by evidence of such 
amount and value as would seoure a conviction 
for the substantive offence.” •• ' 

This is not a case in which Jai Singh 
and his supporters had been put on 
^ their trial and either acquitted or dis- 
* charged. There Was hotr sufficietit eVi- 
dence to put them on their trial, but 
evidence has«now been given to the 
effect that Jai Singh was in.the village 
on the night of the crime, that the lady 
Mt. Deo Kuari was his widowed sister- 
in-law, that she was in receipt of an 
allowance paid by him, and that he 
was under an obligation to carry out 
the marriage of her daughter. On these 
facts the theory is built up that he had 
a motive for the murder and therefore 
may have been concerned in it, and the 
Judge not altogether properly in oar 
opinion, drew deductions from th6*oon- 
dact of Jai Singh in the morning after 
the murder pointing out that he left 
undone certain things which he might 
have been expected to do had he been 
innocent. In our opinion it is unwise 
to draw conclusions from the conduct of 
a person in face of a terrible calamity 
such as this. Whether innocent or 
guilty he might very well fail to act 
with tbapt prudence which might com- 
mend itself to an educated person 
considering the circumstances after- 
wards at leisure. It is true that the 
suggested motive is a possible motive 
and had there been evidence sufficient 
to put Jai Singh on his trial for murder 
it might have been fairly^alleged that he 
was actuated by that motive, but where 
there is no evidence that he oommitteJ 
the murder there is no evidence that he 
acted on the motive, and as a matter of 
fact there is nothing to show that he 
wished to discuntinue the allowance to 
his sister-in-law or to repudiate bis 
liability to pay for her daughter*s mar- 
riage.. The evidence therefore that Jai 
Singh and his servants were guilty of 
this mi^i^er is not more than a vague 
suspicion and as such it must take its 
place along with the other evideuoe as 
to the general repute of the applicants 
before us. The suggestion is that jai 
Singh*8 ohar&oter took a change for the 
worse in the year 1926 and thst he 
»baoame oppressive to his tenants and ae 
d^perate and dangerous that he shooldi 
'ndt be aUowed at liberty without 
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i96cnrity« Specific instances have been 
adduced to shoiTf fais oppressive nature 
and an attempt has also bean made to 
produce witnesses of general reputation. 
The year 19S!b was chosen'as the starting 
pcint because from the year 1916 to 
1926 Jai Singh had the strongest support 
officers o^ .polige. Mr. Young and 
Bai Bahadur Man Singh, both officers of 
the greatest experienoe who held a hig,h 
opinion of Jai Singh during* their tenure 
of the office of Superintendent of Police 
in the Hardoi dijtrjct. We have 
considered very carefully the specific 
instances so-called desperate and 
dangerous behavrour. The Magistrate 
remarked of these incidents that 

^ tboy might be connived at or ignored as 
petty frolicB and privileges of a zamindar of his 
position and influence " 

and the Judge has accepted this vieW. 
It appears that like many other zamin- 
dars Jai Singfi had some disputes with 
his tenants and thal on occasions he 
acted with some severity. But many of 
the examples have been excluded by the 
learned Judge and of those that he re- 
tained the only one which appears to us 
of any mportance is the incident of ‘one 
Inayet Khan who states that he had pur- 
chased a jungle and a grove and offered 
the wood for sale. Because he demanded 
Bs. 24 per chatta and Jai Singh only 
offered Bs. 14 Inayet says that he was 
taken to Jai Singh by Murli and Mata 
Din and*kioked and assaulted and his 
cart-load of wood emptied at the accus- 
ed’s bhatta. This inmdent is corrobora- 
ted by a witness described as unrelia- 
ble, but we .must accept it as proved 
and it is certainly an instance of vio- 
lence. On the other hand no report 
fWas made of it and we cannot resist 
{the conclusion that the incident was 
perhaps exaggerated and if it be taken 
as an isolated act of a young zamindar 
it would certainly not be a sufficient 
cause for taking action against him 
under B. 110, Criminal P. 0. There are 
also some instances in which tenants 
have complained against Jai Singh. One 
of them, Mewa Bam, complained that his 
field had been trampled by his elephant, 
but Mewa Bam was a man who attemp- 
ted to cultivate the fields a^ a sub-*teD-* 
ant against the wish of the zamindar 
and he was subsequently compensated 
by another field* Another tenant 
nemed Ohheda made a report of forcible 
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dispossession of his field, but this man 
appears to have attempted to ..assert a 
claim of tenancy two and a half months 
after Jai Singh had reported the land to 
be abandoned under S. ^1, Ondh Bent 
Act. In our opinion such incidents are 
of common occurrence and there are 
^ few zemindars who have not at one 
time or another had similar disputes 
with their tenants and there is no spe- 
cial feature of guilt or oppression in 
these instances as they have been des- 
cribed which would lead us to connect 
the condfict of Jai Singh in his dealings 
with the tenants with the conduct of 
the person or persons who committed 
the Horrible murder of three women 
and three children on 2lBt May 1928. 
Indeed we have on the one hand sns- 
piciun of an atrocious crime. and on the 
other hand evidence pointing to a young 
zamindar who is inclined to use drastic 
measures in dealing with tenants. The 
two pictures do not coincide and we 
cannot disregard the fact that Jai Singh 
was able to produce in his defence no 
less than 74 tenants of whom 29 come 
from the village of Baigaon, and his 
witnesses in all represent 54 villages in 
a radius of twelve miles. All Jibese 
persons describe him as a good land- 
lord and deny that be is a man of vio- 
lent or desperate character. In fact 
the only tenants who give evidence 
against him are those who speak to the 
specific incidents to which we have al- 
ready referred. 

The learned Judge deals very briefly 
with the evidence of general bad ^ 
character and we have been referred to 
the evidence of one Qazim Husain who 
is clearly influenced by malice and who 
stated, in our opinion quite falsely, 
that Jai Singh had at the time when he 
agreed to pay the allowance to his 
sister-in-law threatened to lock her up 
in a kothri and murder her. This is 
not the only instance of evidence of an 
apparently vindictive nature brought* 
forward in this case. The prosecution 
also relied upon the fact that Jai 
Singh’s servants had been suspected of 
another murder, but in that case not 
only were they acquitted but the Court 
held that it was a false case got up by * 
one of the witnesses for the prosecution 
in the present case. 

* We would also point* out tha^ the 
general evidence u to chafiic^r in 
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case hardly goas beyond the statement 
of Jibe Specific instances to which wo 
have already referred. General roputa- 
bion means the opinion of those mem- 
bers of the public who are in a position 
!to know the man’s character. Where a 
large number of persona come forward 
,and swear that they believe a man to 
be of a desperate and dangerous charao- 
,ter, and there is little or no counter- 
evidence of good character, such evidence 
will possibly justify a Court in taking 
action even if the grounds of belief are 
ndefinite. But when an equal or grea- 
er numbsf of persons in the same class 
or classes depose that the same matt, is 
of good character the Court must sift 
closely the grounds on which the pro- 
secution witnesses have based their be- 
lief. If it is found that their belief is 
based on their suspicion that the ac- 
jcuaed has committed a crime and cer- 
tain acts of oppression and the Court 
holds that the suspicion in the former 
cASe is pnjustihc3 and the so caUcd 
lacts o! bppression are merely “youth- 
jful frolics” the Court will be reluctant 
ito dcpoand security ; and the position 
of the accused is much strengthened 
{when, as in the present case a large 
body of public opinion finds him to be 
ia good landlord and a peaceful citizen. 
In our opinion the evidence in the pre- 
sent case comes to this. A number of 
persons believe that Jai Singh and bis 
servants are responsible for the murder 
of Mt. Deo Kuari, her daughter and her 
• servants and they also consider that 
Jai Singh is an oppressive zamindar. 
On the other hand a great number of 
persons do not believe that Jai Singh 
and his servants were concerned in the 
murder and they consider that he is not 
an oppressive zamindar. Among these 
witnesses is included a vast majority of 
his own tenants. In our opinion Jai 
Singh is not shown to be unusually 
eppreasive as a zamindar and there is 
insufficient reason for suspecting him of 
complicity in thC' murder. Thus there 
is no foundation for finding that he is 
se desperhte,and dangerous as to render 
his toing at large without security 
‘haaiedoha to the leommunity. Admit- 
t^y the caea of the eervaitts. depends > 
dUfifaat of the Qi|Aster..r It is aotspggesvi 
tod' that todepei^ently of , Jai mfiHh 
^ey ire in aivy. dangwous. tSiStel 


community. Wo therefore allow this 
application and set aside the order re> 
quiring security. 

f.n./b.k. Bevisiofif allowed^ 

1930 Cr. Caeea 848 

( Bombay) 

• Mirza ard Broomfield, JJ,. 

Mangubhai Dahyabhai and another — 

Accused. 

JSf mperor— Opposite Party. 

Criminal Bef. No.* 6 of 1930, Decided' 
on 2nd April 1930, made by Sesa. 
Judge, Surat. • ^ 

(a) Bombay Prevention* of Gambling Act 
(1910), S. 12 (a) — ** Any place to which 
public have or are permitted to have ac* 
ceM " includef hotel. 

The words in the amended S. 12, :Gambling, 
Act in any place to which the public have 
or are permitted to have acoeas ” would in- 
clude an hotel. The public have a right jio 30 to- 
an hotel provided there is abcommodation. 
available in it, and oan be said to have or to be 
permitted to have access to it : 30 Bom, 348 
and 1*4 Cr. L, J, 167, Expl, and Dist. 

[P 849 0 2] 

(b) Bombay Prevention of Gambling Act 
(1910), S. 12 (a)— Object of amendment ex^ 
plained. 

•yi^e object of the ^mendi^^ (a) 
free the vrord place which* had been erigl*' 
nally used in that section from the teslrrioted' 
meaning which it was held to bear, appeariug 
as it did between the expression ' public 
street ** and the word '* thoroughfare." 

[P 850 C 1] 

W. Pradhan — for the Crowji. 

Mirza J. — This is a reference made* 
by the Sessions Jud^e, Surat, expressing 
an opinion that the conviction of the 
accused for an offence under 8. 12,. 
Bombay Prevention of Gambling Act, by 
the First Class Magistrate, Surat City, 
is bad in law. The case is reported to 
this Court for its consideration. The* 
accused were arrested while they were 
gambling in a hotel. The First Class- 
Magistrate, Surat City, who tried the 
case, was of opinion that the arrest was 
not iUegal as a hotel could be regarded’ 
as a public place within the meaning: 
of S. 12, Gam bling Act. S. 12,. Bombay 
Prevention of Gambling Act, is as fol^- 
lows : ^ 

" A polled officer may apprehend without 
warrant 

.la) any person found gaming in* any pnblio 
street, or thorbngbfare, os in* any place to- 
whioh the public have or am permitted to have 
aeoeis or in any raee*eonrse . . . 

* J Serious Jtotgd to of that. 

1^9 esse is oovatodi bg: the Authorityr 
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of Emperor v. Huesein (IJ, where the 
word place " occurring in S.^ 12 as ife 
then stood was held to mean ** a place 
of the samp general character as a road 
or thoroughfare/' S. 12 (a), at the date 
of that decision read ; 

** A police* ofScdi may apprehend without 
warrant : • 

(a^Any pareoft foand*playihg for money or 
other valuable thing with cards, dice ... in 
any public streot, place or thproughfare. ’* 

The word “ place ” appearing in the 
section came between ** public street 
and thoroughfare. •' Bussell, J., in the 
course of his judgment observed (p. 30) : 

*' Severat*esB 0 B were referred to in course of 
the argument. *Tho firet was Bangriah v. 
^Archer <2) where it was held that the rail- 
*way carriage while travelling on its journey 
was an ** an open and public place ’* or an 
open and 'public place to which the public 
have or are- permitted to have access. ** 

Now if the words in the statute before us 
w'erp the same as in that, of course the ao- 
ousad >?ould Irave been rightly convicted, but 
in the statute there referred to (36 to 37 Vic. c. 
38), the words used are ** open place to which 
the public have or are permitted to have ac- 
csss. ” 

It is clear from this passage in the 
t>hat the decision in Emperor 
V. Hussein (1) would have been differ- 
ent if tlie words “ to which the public 
have or are permitted to have access ” 
had governed the word ** place " in the 
section as it then was. The legisla- 
ture amended the Gambling Act in 
1910 and the words or in any place 
to whfoh the public have or are per- 
mitted to have access " have been in- 
serted in the sectiofi. 

The Sessions Judge is of opinion that 
this Court ^ followed the decision in 
Emperor v/ Hussein (l) in the later 
case of Emperor v. Chennappa (3) and 
that was a case to which the provi- 
sions of S. 12 (a) since its amendment 
in 1910 applied. In that case the ac- 
cused had been found playing for money 
with * cards in a Math which was 
managed by Swami. It was found that 
the Swami could, if he chose, keep the 
people cut. On those facts the Court 
set aside the conviction and jsentence 
of the accused holding that the Math 
could not be regarded as a piAlic place 
within the meaning of the Bombay 

(1) ri?053 ^ Bom. 848»8 Bom. L. R. 39. 

(3) [18831 10 Q. B. B. 44^53 L. J. M. 0. 
47=f47 J* P. 296i5.l8 Cox. 0. 0. 194=81 
'W, B. 188=47 U T. 548. 
m tms) 14 Ct. U J* 167=19 I, 0. 167, 

1930 Or. 0. 107 


Prevention of Gambling Act 1887. In 
the report of the reference made by 
the District Magistrate to this Court the 
case of Emperor v. Hussein (1) was 
quoted and relied on fop the view that 
it applied and that the conviction 
should be set aside. In the order of 
the Court no reference was made to 
Emperor Y. Hussein (l). The order 
simply stated (p. 102} : 

** We agree with the learned District Magis- 
trate that the Math in whiob the card playing 
in this case was carried on cannot be regarded 
as a puSlio place within the meaning of the 
Bombay .Prevention of Gambling Act 4, 
1887. Wc must, therefore, set aside the con- 
victions of the accused, and difect- their ao- 
qufbtal and discharge. The fines, if paid by 
them, should be refunded to thorn/* 

Section 12 (a), Gambling Act, quoted 
in a foot-note of the report of the case 
is the section as it stood prior to the 
amendment of 1910. It is not clear 
from the report whether the section 
which the Court was considering was 
Ahe old section or the one since its 
amendment in 1910. The learned Ses- 
sions Judge remarks ; 

The High Court, in a short judgment, 
merely .expressad agreement with him (the 
District Magistrate) that the Math could not 
be regarded as a public pUce within the mean- 
ing of the Act but did not specify as to which 
of the reasons adduced by him was the bnais 
of their decision. It -would appear, however, 
that they must have followed the case Em* 
peror v. Hussein (t) because at that date 
i9L2), the Act had already been amended and 
the mere fact that the Swami bad authority 
to exclude the public cannot have been a 
deciding factor/' 

' We are unable to agree with the last 
statement in this passage. The fact 
that the Swami had authority to ex- 
clude the public could, in our opinion, 
have been made the basis of the judg- 
ment in Emperor v Hussein (l) if that 
case was dealt with under the amended 
section. 

The words in the amended S. 12, 
Gambling Act, *' in any place 'to which 
the public have or are permitted 4o 
have access ” would in our opinion, in- 
clude a hotel. The public have a right 
to go to a hotel provided there is ac- 
commodation available in it» and ean 
be said to have or be permitted to have 
access to it. It is no longer necessary 
to interpret the word place ** appaat- 
ing in this section ejuedem generis with 
the words ‘Vimbli# street'* and \ 

** thoroughfare.'* Maxwell on the 
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pcebation of Statutes (Edu. 7) at 
p. 218 states ; 

Of course, the restriotad meaning which 
primarily attaches to the general word in 
such oiroumstano^s is rejected when there are 
adequate grounds to show that it has not been 
used in the limited order of ideas to which 
its predecessors belong. If it can be seen 
from a wider inspection of the scope of the 
legislation that the general words, notwith- 
standing that they follow particular words 
are nevertheless to be construed generally 
effect must bo given to the intention of the 
legislature as gathered from the larger survey. 

It is clear that the object* of the 
amended S. 12 (a) in 1910 was to free 
the word place ” ^hich had been 
originally used in that section from the 
restricted meaning which it was held to 
bear appearing as it did between the 
expression public street and the 
word “ thoroughfare.*’ We agree with 
the interpretation put on the section by 
the First Glass Magistrate and sea no 
reason to interfere with the convic- 
tions. • 

Broomfield, J. — agree. 

S.N./r.K. Convictions confirmed, 

^ 1930 Cr. Cases 850 

(Lahore) 

Jai Lal, J. 

Pritam Smf/A—OonvicI;— Petitioner. 

V. 

Emperor — Opposite Party, 

Criminal Revn. No. 137 of 1930, Deci- 
ded on 22nd April 1930, against order 
of SesB. Judge, Ferozepore, D/- 16th De- 
cember 1929. 

Criminal P. C. S, 40'— Grant of leave to 
Magistrate of Provincial Service does not 
take case out of S. 40. 

The. grant of leave to Magistrate who be- 
longs to the Provincial Civil Service as an 
Extra Assistant Oommissioner, does not cause 
the cessation of his criminal powers so as to 
take his case out of the category of the cases 
contemplated by 3. 40 : 2 B. L. B. 536, Bs/.; 
A. L B. 1923 Mad, 598, Dist. 

[P 851 0 1] 

O. Sethi^tor Petitioner. 

B. ©••Soni-rfor the Grown. 

Judgment.— The three petitioners in 
Orijpainal Oases Nos. 187, 138 and 139 of 
1980 have been convicted under S. 9 (c), 
Opium Act ld78V aud have been sen-^ 
tenced to two years' rigorous imprison'* 
each. It has, been found that each 


of V, them was in possession of a large 
quantity of opium in contravention of 
the Act and this fact is not now dis- 
puted before me. Only two questions 
were raised by the learned counsel: one 
was as to the jurisdiction of the Magis- 
trate to try the case; and the seiond was 
the question of sentence!. ^ ^ 

So far as the first question is con- 
cerned, it appears that the Magistrate, 
Sardhar Balwant Singh, was previously 
posted to another district where he exer- 
cised the powers of a Magistrate of the 
First Class. He took leave aqd on the 
expiry of his leave he ^as posted to the 
Ferozepore District where the accused, 
were tried by him. When the case was 
put up before him for trial he recorded 
the evidence of the prosecution witnesses 
and also the statements of the accused, 
in fact he completed the whole trial 
and noted at the end that'his powers 
had not yet been gazetted and there- 
fore be postponed the 'decision of the 
case till such time as his powers be 
gazetted and it seems that after the 
gazette notification had been issued 
by the Local Qovernment he con- 
cluded that case by convicting the ac- 
cused persons. The learned counsel 
says that owing to the fact that the 
Magistrate had gone on leave be had 
ceased to exercise bis powers of a Magis- 
trate of the First Class and therefore 
before he could take any proceedings in 
the present cases it was necessary for 
the Local Qoverncaent to invest him 
with magisterial powers. 

The learned Sessions Judge has relied 
upon S. 40, Criminal P. 0., and this 
section is also cited by the learned 
Assistant Legal Remembrancer. It pro- 
vides that whenever any person holding 
an office in the service of the Govern- 
ment, who has been invested with any 
powers of the Criminal Procedure Code 
throughout any local area, is appointed 
to on equal or higher office of the same 
natute within a like local area under 
the same* Local Government he shall, 
unless thq Local Government otherwise 
directs or has otherwise directed, aser- 
oisetbjssame powers' in the local area 
in which he is so appointed. To this 
the learned counsel for the peiitiouars 
replies that in this province the Magis- 
trates hold office as such aud tbdifefore 
ou.grant of leave to them thev cease to 
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hold that office and consequently it was 
contended that S. 40 had no application. 
iThe real question is this : whether the 
'grant of leave to the Magistrate who 
belonged to the Provinoial Civil Service 
las an * Extra Assistant Commissioner 
^caused the cessation of his criminal 
!|iow^rs so as to .take^his case out of thq 
Icategory of t&e cases cohtemplated by 
|s» 40. I do not understand the learned 
counsel to contend that If the Magis- 
trate had been trasferred from his for- 
mer district to the ^Ferozepore District 
it would have been necessary for the 
Local Gcg^ernment to notify his powers 
afresh before Ife could exercise any 
.magisterial powers. I asked him what 
would have happened if the Magis- 
trate had been granted casual leave. 
His reply was that in such a case no 
successor having been appointed to the 
Magistrate no question of conferring 
fresh powers on him would arise. Does 
it mtfke any difference if a Magistrate 
is granted privilege leave and no suc- 
cessor is appointed or even if a succes- 
sor is appointed and he is posted back 
to the same district ? In my opinion in 
a case like this the appointment of a 
successor does not affect .the powers of 
the Magistrate. 

2 B. L, B.t p. 536, is a direct autho- 
rity on the question. The petitioners* 
counsel, however, cited A, I, R. 1923 
Mad.*59S. But that case related to an 
officer who had retired from Govern- 
ment service and was later re-appointed 
and it was held that in the case of such 
a person it is necessary to confer powers 
upon him afresh. It is obvious that the 
case of such a person cannot fall under 
S. 40, Criminal P. 0. 

In my opinion, therefore, the Magis- 
trate had the power to try the accused 
persons as a Magistrate, First Class, on 
taking charge of his duties in the 
Ferozepore District after the expiry of 
bis leave. In this connexion a change 
[that has been effected in S. 40, Criminal 
P. C., by amendment in 1923 is notice- 
able. The word **transferred’* has now 
been substituted by the ;word '*ap- 
pointed'* and this in my opinion mate- 
rially strengthens the positioq of an 
officer who is appointed^to another dis- 
trict on the expiry of bis leave. 

With regard to the second question it ' 
is true that a large quantity of opium 


was found in the possession of the ac- 
cused persons. At the same time the 
case for the prosecution is that they 
were agents of another person named 
Ganga Bam and therefore the maximum- 
punishment provided by the law was 
not called for in the case. In my opi- 
nion a sentence of one year*8 regorous 
imprisonment in the case of each of the 
petitioners would have met the ends of 
justice having regard to all the circum- 
stances of the case. 

While affirming the convictions of 
the petitioners therefore I reduce their 
sentences to one year's rigorous impri- 
sonment in the case of each and to this 
extent I accept tffie petition.* 

V.B./r.k. Sentences varied, 

1930 Cr. Cases 851 

(Sind) 

PeRCIVAL. J. C. AND BUPCHARD, 

. A. J.'C. 

Bakshd and others — Accused; — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 179 of 1929, De- 
cided on 28th February 1930, from 
judgment of Special First Class Magis- 
trate, Dadu. 

(a) Penal Code, S, 401— Reports made to 
police or brought to their notice showing 
names of particular suspects are inadmis- 
sible as hearsay — Criminal Trial. 

Although there is no objection > to police offi- 
cers being called to prove the existence of a 
gang of cattle lifters and the frequency of 
thefts in the area where that .gang operated, 
the reports made to them from timoito time or 
brought to their notice showing the names of 
particular suspects are inadmissible as being 
fiearsay and should be excluded. [P 856 0 2] 

(b) Criminal Trial — General criminality 
of tribe cannot he imputed to the Individual 
members. 

The general criminality of the tribe to which 
several of the aecusad belong cannot be im- 
puted to individual members of that tribe : 13 
Cr. L, J, 39, Bel. on. [P 865 0 2J 

(c) Penal Cede, S. 401— Previous ce Avia- 
tion and proceedings under S. 110, Criminal 
P, C., are admissible in cases under S. 401^ 
Evidence Act S. 54. 

Previous convictions and proceedings under 
S. 110, Criminal P. 0., are admissible in,^ case 
under S. 401 for the purpose of proving habit 
though not of general had character and 
not excluded by S. 51, Evidence Act : »13 Cr. 
L. J. 639 ; 88 CaL 483 and A. J. 19S5 $ofiu 
195, Bel. on. ; 82 Mad. 179 and ' A* J* B. 192S 
Bom. 71, Discussed and Diet. [P 656 C 11 
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(d) Penml Code, S. 401 — AMoaiing ten* 
tcnee uadeir S. 401 — Magistrate can con- 
sider previous convictions and orders under 
S. 110, Criminal IP. C«, even when S* 75, 
Penal Code, does not. apply. 

' In determining to whst extent in any parti- 
ottlar case the punishment should approach to 
or recede from thd maximum limit <pre8oribed 
by the section, the trying Magistrate has to 
take into account several factors, inter alia the 
antecedents of the prisoner whether such ante- 
cedents speak well or ill of him, such as his 
character and state of life whether good or bad 
including the previous convictions, if any. So 
while assessing sentence under S. 401 the Ma- 
.gistrata can take into consideration previous 
convictions and orders under S. 110, Penal 
Code, even when S. 75, Penal Code, doos^not ap- 
ply: 89 Bom. 826, lioL on.[P S54<J‘2; P 856 C 2] 

Partabrai D. Punwani — for Appel- 
lants. *' * « 

0. ZroJo— for the Crown. 

Percival, J. C. — The appellants in 
this case are 11 men, who have been 
convicted by the learned Special Magis- 
trate, First Class, Dadu, under S. 401, 
I. F. G., of the offence of belonging to a 
gang associated for the purpose of habi- 
tually committing theft or robbery, and ^ 
have been sentenced to various terms of 
imprisonment. 12 persons were sent up 
originally, but one has been acquitted 
and the rest convicted. 

The history of this gang is sot out in 
para. 2 of the judgment of the learned 
Magistrate. He says : 

** The case illustrates pat harl* system ** 

which is so rampant in this province, owing to 
its economical, geograpbical and social condi- 
tions. It deals with an alleged gang of cattle 
thieves, known as "patbaridars” in Sind. Such 
patharidare haviog widespread organizations in 
the province, energetic police officers in some 
rts are now a days trying to bring them to 
ok in order to paralyse their activities so as 
to be able to maintain peace and order in their 
charges. The combating of such organizations 
called **Patharis" had become neoessary, as 
cattle-thieving in the province has assumed 
unmanageable proportions and clearing 
houses of stolen property have to be broken up. 
Directly a shrewd deathblow is given to the 
pathari system prevailing in any place, real 
organizers of cattle thefts must disappear, and 
organized cattle thefts, should cease automati- 
cally.’* 

He furliher points out that the present 
appellants, together with other "Shaha- 
nis’’ who have gone across the Indus to 
the Kawabsbah District, have been en- 
gaged for considerable time in stealing 
cattle inclttdillg camels, and taking them 
across the river in some cases from the 
west to the eagt and in other cases from 
the east to the west, ^he Deputy Soper- 
intendent of Police, Mr. Ohimandas, 
^ having heard of thb depredations of this 


gang, made personal inquiries into the 
matter, and finally this case was sent 
up. A very large number of witnesses 
have been examined in the o^se, the ex* 
hibits running to 388. The. prosecution 
have given the evidence of polide offi- 
cers, of zamindais, of persons whose 
cattle or other aniinals bad been stoleir, 
of persons who have paid bhnng, of 
persons who have identified their cattle 
amongst those attached from the bhans 
of the accused, and of those who have 
seen the accused goipg about together 
and committing thefts together. The 
evidence goes to show that tblie gang 
began as leng ago as 19^2 or even ear- 
lier. The learned Magistrate in para, 
12 of his judgment observes as follows : 

’’But how powerful this gang is and how its 
activities for catth-lifting extend far and wide, 
is proved beyond doubt by the direct testimony 
of prosecution witnesses of different cast'.s 
and creeds who have come forward de- 
pose against its members. In fact it is an 
old established gang as the period of its 
activities is put down by some of the wit- 
nesses >to over a decade and Ex. 268 on the 
record shows that some of its members were 
subpected in the year 192*?, i.e about seven years 
ago. It seums the residence of the accused in 
ICacha on the river side, has afforded to them 
a particularly favourable pasture ground for 
their crimes which go uodoteotel, as the cattle 
of the loft bank part of the river ludus oan easily 
be transported across to the right bank country 
and vice versa, and such transfers of cattle to 
unknown parts cause deppair to the police and 
terror to the people of the surrounding coun- 
tries. Amid such a favourable situation this 
gang has gained oonfidenoo born of success, and 
its members have merrily carried on, almost 
with impunity, their nefarious career of oatble 
lifting which has assumed scandalous propor- 
tions in this country.” 

The Magistrate himself, ip company 
with the parties or their representatives 
and the Tapedars concerned, visited the 
scenes of offence; Exs. 289-292 show 
that the accused resided near each other, 
being within the radius of about three 
or four miles from the central point. 
The main legal argument put forward 
by the learned pleader for the appellants 
was that the evidence of the police 
officers regarding the existence of 
the gang and regarding the particular 
members of the gang should* be excluded 
as being based on hearsay. The learned 
Publio Prosecutor agrees that such 
evidence shouli\ have been excluded as 
against the individual members of the 
gang. On the general question of the 
gaittg X am of opinion that such evidence 
is adchlssible ; but that, ev4n without 
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auoh dviddnoe, the evidence that therd 
was a gang associated for the purpose of 
habitually committing theft is over- 
whelming.* As indicated above, there 
is a very large volume of evidence to 
show the depredations committed by 
different members of the gang for ^ 
ffunaber of years, and the close connex- 
ion between the different members and 
their association in the matter of com- 
mitting thefts. I am of opinion that it 
is unnecessary to elaborate this part of 
the evidence, because the fact that some 
of the accused at least were members of 
the gang *assooiaied for the purpose of 
committing thefts Is too clear to admit of 
*any doubt. It may be mentioned, with 
respect to the identification of cattle 
found with the accused, that the bhans 
of several of the accused were raided, 
and 346 cattle and other animals in all 
wefe seized. Some of these animals 
have been identified by the Bhagias, 
while others have not been identified. 

Objection has also been taken by the 
learned pleader for the appellant to the 
evidence of certain w^itnesses regarding 
previous convictions of some of the 
accused, and regarding orders passed 
against some of them under S. 118, 
Criminal P. C, The question of admis- 
sibility of such previous convictions and 
security orders has been the subject of 
somewhat conflicting rulings. But it is 
clearly* laid down in Emperor v. Haji 
Sher Mahomed (l) at p. 959 (of i&Bom.) 
as follows: • 

*‘Thero is no doubt: that a previous oonvlo- 
tion of theft or an order to give soourity on the 
ground of beigg a habitual thiof is adnfisslble 
against the person who Is charged under S. 401, 
1. P. 0., i. e. belonging to a gang of persons 
asaooiated for the purpose of habitually oom- 
mitting theft or robbery, held in Bhoni t« 
Emperor (2i and Emjyeror v. Tuharam Malhari 
(3) at p. 375 (of 14 Bom, L. R;)** 
land 1 see no reason to disagree with 
this ruling. The ruling in Emperor v. 
Tukaram Malhari (3) mentioned above 
runs as follows; 

“Under 8. 401, 1. P. 0,, for the purpose of 
determining whether a party of aocusad persons 
oonstitubed a gang of persons assooiatftd for the 
purpose of habitual theft, the evidence that 
•each individual of that party is if oonvioted 
thief is relevant. That evidence can be ten- 
dered before or after the prosecution have 
established >the assooiatioa.” • 

The same p riaoi ple, in m y_o^inion , 

a) A. I. K. 1923 Bjm. 71=:75 l7o. 67=^24 Cr7 
L. J. 367=46 Bom. 958, ' 

(2) [1911]39 Oal. 408=UOr.LJ. OlssO 1.0.555, 

: ;(3) [1912] 13 Or, L. J. 539=16 I. C. SIX. • 


applies .to an order having reference to 
S. 110 (a), if not to all the clauses in 
that section. Coming now to the cases 
of the individual accused, they have 
been dealt with by the learned Magis- 
trate at the conclusion of his judgment, 
and he has shown that against a number 
of accused the evidence of their connex- 
ion with the gang is extremely clear 
and does not call for any serious con- 
sideration. These ? remarks apply to 
the cases of accused 2, accused 4, ac- 
cused Os and accused 6, and accused 8 
and 10. 

There remains the cases ofJJos 1,3, 7,11 
and 12. But even out of these five although 
regarding them we heard the learned 
pleader for the appellants in some detail 
1 am of opinion that the cases against 
Nos. 3 and 11 ^are very clear and that 
they do not call for any special remarks. 

After hearing the learned pleader for 
the appellants, the Court came to the 
conclusion that the cases of Nos. 1, 7 
and 12 were the only cases in which it 
was necessary to call on the learned ' 
Public Prosecutor to give roaeons show- 
ing that they were members of the 
gang. The learned Public Prosecutor 
accordingly dealt in detail with the 
cases only of these three accused, and 
he has shown that in the cases of accu- 
sed 1 and 7 and also their association 
with other accused in the commission 
of theft has been clearly established. 
It is proved, in both^the Nos. 1 and 7, 
that, one of the animals found with 
them has been identified as a stolen 
animal. There are also a^number of cases 
in which they have associated them- 
selves with other members of the gang, 
and their presence is proved at the 
bhans of the various other accused in 
connexion with the disposal of animals. 
For instance, Ex. 194 states that accu- 
sed. 1 and 7 agreed that they would res- 
tore the camel in question. The evi- 
dence of Ex. 89 also is important 
evidence against accused 1 and 7, 
There is moreover evidence to show 
that accused 7 was concerned in the 
case of return of another animal Jin 
exchange for an animal 'stolen, which 
is typically the conduct of a patharidar.# 
After hearing the learned Publio Prose* 
cutor on these points, and hearing the 
learned pleader for the appellants in 
reply, I feel no doubt ^ that the offence 
has been fully brought home tf 
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accoused 1 and 7, namely Baksho and 
Sadam. There remains only fche case of No. 
12 Belo, which I will discuss in soma 
detail* because the evidence against him 
is rather weafker than the evidence 
against the other accused, and at the 
same time is typical of the evidence 
produced against the various accused* 
(Here the judgment considered evidence 
against accused 12 and concluded.) 1 am 
of opinion that there is ample evidence 
for the conviction of accused 12 also. 

The leaf^ned Magistrate in concluding 
the case observed as follows: 

That Mr. Ohimandas was very keen about 
the uoearthizpg of this gang, is evident from his 
monthly reviews (some of which have been^x- 
hibited in the case) and from the cautious, 
careful and copious measures he undertook to 
find out the misdoings of the members of this 
notorious gang. The case is indeed not of an 
ordinary kind. Its voluminous proportions can 
be imagined from the fact that as many as 
witnesses have been examined and besides 
exhibits have been put in and proved in 
support of the evidence. It is thus abundantly 
clear that this able and energetic officer has 
neither spared himself time nor trouble in 
bringing this matter to successful close, and 
his brilliant work in connexion therewith 
needs special recognition from Government. I 
may also mention that, in his *tura, Mr. Ghi- 
mandas has been faithfully assisted by Mr. 
h^erozdin Sub-Inspeotor who was put on special 
duty concerning this case and also by the 
local Sub-Inspector Mr. Mahomed Shah. The 
learned Public Prosecutor Mr. Parmanand 
Tejmal, B. A. LL. B., has materially assisted 
me in the trial of this case.'’ 

I agree with these remarks, and I am 
of opinion that no better work can be 
done by Police Officers in Sind than in 
rounding up the gangs of patharidars. 
If this is done steadily and continuously 
throughout Sind, I ain of opinion that, 
as observed by the learned Special Magis- 
trate in this case, in‘due time organized 
cattle-stealing in Sind will entirely 
cease; an unorganized cattle stealing is 
a matter of minor importan 9 e. Similar 
remarks were made by Mr. Aston, Addi- 
tional Judicial Commissioner in Hyder 
Khusk V. The Croton (4), in which case 
he observed that deterrent sentences 
should be passed in the case of such 
offtoders are a curse in Sind* I 
myself madf^ similar remarks in the 
same oas^^ with reference, particnlarly 
io patharidars. I am of opinion that 
th^ learned Magistrate himself has dealt 
with the case with great care aad that 
he deferves con^mendation for the in- 
dustry w it h whioh he has elaborated 
U) AppeftT So, is ei 1927. ^ 


the case against each of the accused res. 
peotively. 

In regard to the sentences I *am of 
opinion that they err on the side of 
leniency. The Magistrate has sentenced 
three of the accused to a period of two 
j^ears only. I think that, in the case of 
persons who have •been f>ro76d to ba 
members of the gang associated habi- 
tually for the* purpose of disposing of 
cattle a sentence of three ye.arB might 
well have been passed, as was done in a 
somewhat similar oase of a gang dis- 
posed .of by Mr. Moos, when Ke wa» 
Additional Sessions Judge ab E^derabad 
namely the case against Yarn and 21 
others, in which oase sentences of three^ 
years and upwards were passed. Also 
leaders of the present gang might well 
have been sentenced to the maximum 
period allowed by the law, namely 
seven years rigorous imprisonmeivt* *Aa 
however alterations in the sentences 
would involve an addition of only one 
or two years, in each case, I do not 
think it necessary to propose an en- 
hancement of the sentences, although 
I may observe that having regard to tHo 
immense barm that is done by theseT 
gangs of patharidars in Sind deterrent 
sentences are essential when a gang has 
been brought to book. 

In regard to the sentences, it has been] 
argued by the learned pleader for the! 
appellants that in assessing^ the 
sentences the Magistrate should notj 
have taken the previous convictions of! 
some of the accused into consideration' 
except where S. 75, 1. P. 0. applies.; 
This contention however cannot be' 
accepted ; previous convictions, ordersl 
under S. 118, Criminal F. C., as welt as 
bad conduct generally, can be taken 
into consideration, in assessing the 
sentence even when S. 75, I. P* C. doesl 
not apply* In fact in this instance no- 
thing would have been gained by adding 
a charge under S. 75 even where this 
could have been done, as in the oase of 
accused ^ 2, because the sentence 

which can be passed under S. 401, 1.P.C. 
is seven* years, which is the same as 
the maximum sentence whioh a Magis- 
trate empowered under S. 30, Oritnioal 
P. C. is authoHzad to pass. 

Rupdhanil, A. J* C,--Tfae offence of 
whiiMi l>he present appellants are eon- 
vietedJs of a very special cfaaraoier and 
is •entirely the creature of stAtube. In. 
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order to establish it» it was necessary for 
the Grown to make out that there 
existed at the time specified a gang of 
persons associated together for the 
purpose of habitually committing theft 
or rob&ery and that each of the accused 
persons was one of that gang. 

order to* establish both these 
ingredients, the Crown has led evidence 
to prove; (a) that the accused most of 
whom bel^onged to the Shahani tribe 
lived in the vicinity of one another, near 
the banks of the river Indus, in places 
which afforded a convenient rende^svous 
for concealing aed disposing of stoleft 
cattle ; (b) that Shahanis *who had 
*migrat 0 d to the other side of the river 
had been treated as criminal tribes; (c) 
that several accused 'were related to 
one another ; (d) that they were found 
loitering about in the localities of the 
thOTt i^ortly about the time the thefts 
took place; (e) that cattle lifting was 
rife in the vicinity of the places where 
Shahanis lived ; (f) that footprints of 
etolen cattle were often traced to 
near places of their residence ; (g) that 
although the number of oases of lifting 
cattle reported to the police was com- 
paratively small, the owners of 
the stolen cattle preferred to pay 
bhung or illegal gratification to the 
members of the' gang in order to get 
restoration of their cattle ; (h) that 
bhung* was accepted by one or more 
members of the gang in the presence 
of several others of them ; (i) that in 
several cases where bhung was paid 
stolen cattle was restored to the owners; 
(j) that some of them had been pre- 
viously convicted of cattle lifting; (k) 
hat proceedings under S. 110, Cl. (a) 
had been successfully taken against 
some of them and they . had been bound 
down* 0) that at the raids made 
immediately before the present pro- 
secution, certain heads of cattle were 
secured by the police from their bhands 
or cattle opens and no less than 45 
heads of cattle were definitely indenti- 
fied by their owners as beirrg .stolen 
property, (m) and that they had offered 
no reasonable explanation of (be stolen 
oattla found from their possession. 

Nearly two hundred witnesses* wele 
examined in the case and the record 
consists of no less than 700]!typed pages^. 
jDhe learned pleader for the appellants 
has said that although a good deal ^of 
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the evidence against the accused is 
either irrelevant or inadmissible, there 
is a mass of evidence to bring home 
the offence to accused Nos. 2 tc 6 and 
10 and 11 and that he ^id not propose 
to argue their case. With regard to the 
others he has contended that the 
relevant evidence 'against them is not 
sufficient to warrant a conviction. 

In the first place he has attacked the 
admissiblity of police reports which 
contain of the names of some ofi 
the appellants as suspects. Now al- 
though there was no'objection to polioej 
officers being called to prove the exis- 
tence of a gang ef cattle-lifters and the 
frequency of thefts in the area where: 
that gang operated, the reports made 
to them from time to time or brought 
to their notice showing the names of 
particular suspects were- inadmissible 
as being hearsay and should in my 
opinion have been excluded. 

It is next contended that evidence of 
the general criminality of the Bhahani 
tribe to which several of the accused 
belong or the fact that members of that 
tribe who had migrated to the other 
side of the river had been treated as a 
criminal tribe could not be imputed to 
individual members of that tribe under 
this section, and that the section must 
be strictly construed in the interests of 
the liberty of the subjects. Beliance 
had been placed on Kedar Sundar v. 
Emperor (5) and RattanlaVs Unreported 
Criminal Cases, p, 418. 

‘ This objection is also well founded. 
But excluding both these pieces of evi- 
dence' from our consideration, I am of 
opinion that there is sufficient un- 
impeachable evidence against the re» 
maining accused, also that they formed 
members of the gang, and were asso- 
ciated together for the purpose of habi- 
tually committing cattle thefts. 

There is a mass of evidence against 
them of their being found in company 
with - the other accused on differopt 
occasions about the time of thefts by 
persons who were searching for the 
stolen cattle, of their presence when 
bhung was demanded and paidto|he 
leaders of the gang and of one or more 
heads of stolen cattle being found froiff 
the possession of each of them. Thera 
is also evidence against them exeept 
accused 10-12 of being, previously con* 

(5) [19U] 18 Or. Ifc J, 89=sld 1. 0. m. 
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vioted of stealing cattle or of being 
bound dovvn under S. 110. Criminal P. C. 

It uras argued that the evidence with 
regard to the first and second facts had 
been given under police pressure and 
Itherefore not *true. but we are not pre- 
ipared to accept this view. I also think 
Ithat the evidence of previous convic- 
tions and proceedings under 9. 110 has 
been rightly admitted. Such evidence 
is admissible for the purpose of proving 
habit though not of general bad cha- 
Iracter under S. 14, Evidence Act, and is 
not excluded by the provisions cff S. 54 
of that Act: Emperor v. Tukaram MaU 
hart (3), B^pna v. Emperor (2), Emperor 
V. Motiram Hari (6). Our attention 
was invited by the learned pleader for 
the accused to the Public Prosecutor v. 
Bonigiri Pottigadu (7) and Eing-Empe* 
for V. Eaji Sher Mahomed (l). Neither 
of these rulings help the accused. In 
Public Prosecutor v. Bonigiri Pottigadu 
(7) the accused were being prosecuted 
under S, 400, 1. P. C., and evidence was 
tendered to prove that the accused had 
committed crimes other than dacoities. 
It was rightly held that such evidence 
could not to be given to prove habit of 
committing dacoities; or of bad cha- 
racter and was clearly inadmissible. In 
King^Emperor v Haji Sher Mahomed (1) 
likewise the charge was under S. 400, 
L P. CJ,, and it was said that although a 
previous conviction of theft or an order 
to give security on tbe ground of being 
an habitual thief was admissible against 
an accused i:erton in a case where he 
was charged under S. 401, I. P. 0., it 
was of no use as evidence under S. 400, 
I. F. C. It is true that with regard to 
accused 1 and 12 there is no previous 
conviction against them nor have they 
been bound down under S. 110, Crimi- 
nal P. C., but such evidence is not essen- 
tial for a conviction. 

In tbe end it was argued that the 
learned Magistrate was in error in tak- 
jing into account the previous convic- 
jtions of the accused assessing their 
sentences. This argument is altogether 
ill founded. 6. 76, L P. C., on which 
reliance wks placed is an enabling sec- 
tidn; it prntides' for a sentence^ being 
law^rded to au accused person in "excess 

(S) A. I. B. 19S5 Bom. 195S89 L 0. 699«s26 
*0r.L.J.18dl., 

(7) [19093 $2 Ma«. 179c=:9 Gr. L. J. 567=^2 
l»C.a07. • 


of the maximum seutence provided by 
the section under which be is convicted,] 
subject, however, to certain conditions. 
In tbe present case, the Magistrate has' 
not exceeded and could not exceed thel 
maximum sentence provided by '8. 401,| 
I. P. C., and therefore there was no occa- 
sion for calling jnto pid S. 75 of the Qods. 
In determining^ to what extent in any 
particular case the punishment should 
approach to or recede from tbe maxi- 
mum^ limit prescribed by the section, 
the trying Magistral has to take intoj 
account several factors, inter alia tbe, 
antecedents of the prisoner* whether 
such antecedents speak well or ill ot\ 
him, such as his character and state of 
life whether good or bad including the| 
previous convictions if any : Halsbury's 
Law of England, Vol. 9, para. 822. And 
the proof of such couvictions is in no 
way excluded by S. 54, Evidence Act. 
In Emperor v. Ismail Ali Bhai (8), at 
328, while dealing with this point, 
Heaton, J., said : 

“The iraprsiog of Bcntonco iP, within the 
wide limits allowed by the law, a matter of 
discretion; it is not a matbet of proof. That is, 
it is a matter within the sphere not of evidenoe 
but of penology. 3. 54, Evidence Act, is a part 
of tbe law of evidence, not a part of the penal 
law. It regulates what is relevant for the pur- 
pose of proof at the enquiry or trial, not what 
is relevant for tbe purpose of deciding whether 
a long or a short sentence sbonld be impest d. 
Its purpose is quite plain; ordinarily evidence 
of bad character, including a previous convic- 
tion, is irrelevant to h»lp to establisL an ao- 
oused person’s guilt. But the law of evidence 
does not define or profess to define those mat- 
ters which a Court shdhld consider in using 
its discretion in passing sentence. What these 
matters are to be, is^largely left to practice and 
to the common sense and knowledge of the 
world of the Court." 

In this case, as pointed out by tbe 
learned Judicial Commissioner, the sen- 
tences err on the side of leniency, but 
they are not so grossly inadequate as to 
call for interference in revision. For 
these reasons I concur that the convic- 
tions and sentences should be confirmed 
and the appeals dismissed. I also agree 
with tbe obeervatioDB made by thO' 
learned ^ Judicial Commissioner with 
regard to the care with which tbe 
learned Magistrate has dealt with the 
case, and the energy shown by Mr, 
Chimandas, Deputy Superintendent of 
Pdlice, in rounding up this gang. 

S.K /e.K. Appe als dismissed. 

• WfiSl*] Ge. L. J, 88^ 

1 . 0 . 995 , 
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1930 Cr. Cases SS7 

(Cmlcutla) 

Jack and Mitter, JJ. 

In "Pleader, 

Civil Buie No. 223 of 1929, Decided 
an 2§tb Marcl) 1929., ^ • 

legal Fraclilioneri* Act, S. 12 — Where 
pleader ii convicted of criminal offence. 
High Court is not bound to 'strike him off 
the roll — Junior pleader convicted of cri* 
minal breach of trust — To certain extent 
he being victim of hif senior 'pleader — He 
paying back sums embezzled though after 
discovery of fraud — Subsequently he con; 
ducting htmself viell — One year’s suspen- 
sion from practice was tufficiedt. 

• Although whore a pleader is oonvioted of 
criminal oftenoes that prima facie renders 
him unfit to be a member of the lawyer’s pro- 
fession, still the Court is not bound to strike 
him ofi the roll. The word *may* after the 
words ‘the High* Court* in S. 12 shows that ,the 
disocetipn of the Court in each particular case 
is al$soIute, * [P 850 C 2] 

A junior pleader of six years standing was 
convicted of criminal breach of trust and 
abetment of the same. But to some extent 
he was the victim of his senior pleader. He 
bad also paid the sums embezzled by him 
though after the discovery of the fraud. He 
conducted himself well and had done nothing 
wrong since his last offence and had expressed 
his repentance. 

Held : that instead of striking him of! the 
roll he should bo suspended from practising, 
for one year : 22 AIL 49 (P.C.), Cons, In 
re, Weare, (1893) 2 Q, B. 439, AppL [P 869 C 1] 

H. p, Bose^ Saratkumar Mitter and 
Anilchandra Bay Ghaudhuri — for Peti- 
tioner. ^ 

Jack, J. — By this rule under S. 12, 
Legal Practitioners Act, S pleader, has 
been directed to show cause why he 
should not be suspended or dismissed, on 
the ground that he has been convicted of 
two offences of breach of trust and 
abetment of the same, implying a defect 
of character unfitting him to be a 
pleader. He does not dispute the ac - 
ouraoy of the recitals of the two judg- 
ments of the Chief Presidency Magis- 
trate in the cases in which ha was 
convicted. 

• 

From these, we find that 0 his oo-aocu- 
sed in one of these cases, was previously 
prosecuted for embezzlement and had 
been declared an insolvent and prohibi- 
ted by the Court frdm withdrawing 
money on beh alf of clients from the 
Court. Knowing all this, S withdrew, m 
each of these cases, a large sum on ac- 
1930 Or. 0. 108 


count of a client of C by virtue of a 
power-of-attorney, in which bis name 
was entered, unknown to the client.. 
These sums were not paid to the clients 
and hence his conviction in these two 
cases. Further, it appecSfrs, that when 
asked for the money, he told various 
untruths to explain the delay in pay- 
ment. 

In his application to be allowed to 
resume practice in the Small Cause 
Court, be urged : (i) that he alwaye 
acted bona fide under the direction of 
his senior (i.e., his co-accused in one oa9e» 
little knowing that he would be put to 
such trouble, and now repents his ex- 
treme indiscretion ; (ii) that , he has 
paid up the amount of the defalcations 
(iii) that ha has already suffered con- 
siderably through his prosecution and 
conviction. 

These pleas .indicate that he scarcely 
seems to appreciate the extent of moral 
delinquency indicated^, by his conduct. 
Such conduct is not compatible, as ho 
seems to imagine, with bona fides and 
is not merely a matter of indiscretion. 
That he should have thought such pleas 
justified in the circumstances seems in 
itself an indication that his present 
character unfits him to be a member of 
an honourable profession and that he 
is not a man to whom the affairs of 
clients could be safely entrusted. His 
learned advocate very wisely does not 
now seek to justify his conduct, though 
he still seems anxious to put most of 
the blame on his co-accused. 

He has, it is true, since he was con- 
victed, paid up the amount of the defal- 
cations and, putting the most favourable 
interpretation on this, some credit must 
be given to him for restoration of the 
amounts embezzled. But the fact that 
he did not act in a straight forward 
manner, after the defalcations occurred, 
is very much against him. An order of 
dismissal seems almost to be demandgd 
in the interests of the profession and of 
the litigant public. So much so, •that it 
is with some hesitation that we refrain 
from ordering that his name bo struck 
off the roll of pleaders and adopt the 
alternative course suggested in the rulet 
Both the Ohief Judge of the Small Gause« 
Court and the Ohief Presidency Magis- 
trate regard, as a m^igafeing* eircum- 
stance, the fact that he was apparently 
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led astray by C and in this view of the 
oase we are disposed to treat him leni- 
ently^ in the hope that, when he re- 
sumes practice, She will have been so 
impressed witl^ the heinonsness of such 
conduct that nothing of the kind will 
recur. We accordingly order that S be 
suspended from practice as a pleader for 
one year from this date. 

Mitter, J.— This rule was issued by 
the Pull Court, by virtue of the powers 
vested on the High Court by S. 12, 
Legal Practitioners Act (18 of 1879), by 
which 8, a pleader practising in the Cal- 
cutta Sma}l Cause Gpurt, was called 
upon to show cause why he should not 
be suspended or dismissed on the ground 
that the offences of which he was con- 
victed imply a defect of character which 
unfits him to be a pleader. 

It appears that the pleader was 
charged with aiding and abetting an- 
other pleader ,C in committing breach of 
trust of a sum of Bs. 1,002 withdrawn on 
14th November 1925, by the said G from 
the Court, the sum being due to one 
Bholaram Eundulal. He was convicted 
under Ss. 406 and 109, L P. C., by the 
Chief Presidency Magistrate and was 
sentenced to undergo rigorous imprison- 
ment for six weeks. He was also 
charged under S. 409, 1. F. C., with 
criminal breach of trust for misappro- 
priation of a sum of Bs. 1,350 drawn on 
behalf of his client, one Sudarsan- 
cbandra Mallik, and he was sentenced 
to another six weeks’ imprisonment on 
this charge. The pleader moved the 
High Court and , C. C. Ghose and 
Gregory, JJ. reduced the sentences, 
observing in their judgment that he 
has tried to make amends after his 
eonviction, Mr. H. D. Bose has ap- 
peared on behalf of the pleader and has 
argued that the money misappropriated 
had been paid up and that, as the 
pleader was a junior pleader of only six 
years' standing and that as regards the 
first offence, the Presidency Magistrate 
observed in his judgment that he was 
to some .extent the victim of the co-ac- 
cused 0 a Iherdy nominal punishment 
ehoulA fee given, 

^ When a pleader does an act, which 
involves dishonesty, it is for the in- 
terest of the euitors that the Court 
«honld interpose and prevent a maUi 


guilty of such misconduct, from acting 
as. a pleader of the Court. In this base, 
the pleader had been proceeded against 
criminally and has been convicted of 
breach of trust and abetment pf the 
same and, upon those convictions being 
brought to our notice, it is the bounden 
*duty of the Court te act. ^’It is notr per- 
missible to us to go behind the convic- 
tion, nor baa learned counsel .for the 
pleader asked ns to do so. In, our opin- 
ion, the convictions followed by the 
sentences were sufficient, without far- 
ther epquiry, to justify the High Court 
in taking proceedings r under * S. 12 of 
the Act, for it is now firmly established 
that the pleader cannot be allowed to 
have indirect appeals against the judg- 
ment of the Chief Presidency Magis- 
trate confirmed by the High Court : In 
the matter of Bajendra Nath Mukerji 
(I). Where a pleader has been* c'bn- 
victed of criminal offences, for miscon-j 
duct committed strictly in his profes- 
sional character, that prima facie, at 
all events, renders him unfit to be a| 
member of the honourable profession.! 
I do not, however, mean to say that, 
wherever a pleader has been oonviotedi 
of a criminal offence the Court is bound 
to strike him off the roll. The use of 
•the word ‘may’ in S. 12 after the wordsj 
“the High Court” shows that the discre- 
tion of the Court in each particular case] 
is absolute. In this connexion, the fol- 
lowing observations of Lord Esher,' 
Master of the Bolls, ure instructive and 
may be usefully referred to : 

”Whera a man has .been oonvipted of a cri- 
minal offence, that prima facie, at all events, 
does make him a person unfit to be a member 
of the honourable profeasion. That must not 
be carried to the length of saying that, wher- 
ever a Bolioitor has been convicted of a cri- 
minal offence, the Oourt is bound to strike him 
ofi the roll. That was argued on behalf of the 
Incorporated Law Society in the oase of Be a 
Solicitor, Ex parte Incorporated Law Society 
(9). It was there contended that, wh9t6 a 
solicitor had been convicted of a crime, it fol-* 
lowed, as a matter of course, that he must be 
struck off ; but Baron Pollock and Manisty, Z*, 
held that, although his being convicted of a 
crime prima facie made him liable to be struck 
off the roll,! the Court had a discretion and 
must inquire into what kind of a crime it is 
of which he has been oonviotedi and the Court 
may puhUh him to a less extent than if ha 
had not been punished in the criminal proceed* 
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ing. As to striking off the roll, 1 have no 
doabt that the Oonrt’ might, in some oasae, 
aay *under these oireumstances we shall do no 
more than admonish him*, or the Court might 
Bay * we shall do no more than admonish 
him and makb him pay the costs cof the ap« 
pUoatioi^' ; or the Conrt might suspend him 
or the Court might strike him off the roll. 
The discretion of the Court in each particular 
Ogse is absolute, think the law as to the. 
powei^of the Oojiirt is qffite clear : see In re, 
Wear€ (3)**. 

Bearing these observations in mind, 
let us consider what are the circum- 
stances of mitigation in this case. There 
is the fact that he *bas paid the sums 
withdrawn by him. On the other.hand, 
it is to be* noticed that the repayment 
was after the discovery of the*fraud. If 
lie had spontaneously come forward and 
acknowledged the truth and of his own 
accord had made good the ioss his 
clients had sustained through the 
embezzlement in question, I think that 
would *have entitled him to much more 
favourable consideration than the m6i*e 
fact of his payment on the discovery of 
the fraud. He paid the money 'more 
for the purpose of protecting himself 
ficom the consequences of bis miscon- 
duct rather than from any contrition 
on bis part and desire to make good the 
mischief he had done. But still, taking 
into consideration the facts that he has 
paid the money, that he was, to some 
extent, the victim of circumstances, in 
that he associated himself with his 
senior* pleader, whose conduct was 
known not to be above board, that he 
has conducted himself well and had 


done nothing wrong since bis last 
loffence, that he, through his counsel, 
!has expressSd his repentance and has 
given us the assurance that he would 
lead an honourable life henceforth, we 


think we are not called upon to go to 
the extent of striking him off the roll ; 
but wo cannot pass the case over with- 
out marking our sense of the miscon- 
duct of the plead er in the two instances 
of misappropriation which are found to 
have taken place. The least that we 
can do is to say that he must be bus- 
Ipended from practising as a pleader for 
•the period of one year from date. For 
jthese reasons 1 agree with my learned 
brother in the crder which he proposes 
to make. 

S*k7e,k. Or^er accordingly. 


’W [189^ 2 Q- 3. 489 62 L. J. Q; B. 596 
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SUHEAWARDY AND OOSTBLLO, JJ. 
Fazlar Bahaman and others^ AppeU 
lants. ^ 

V. 

Emperor 

Criminal Appeals Nos. 931 and 935 of 

1929, and Criminal Bevn. No. 29 of 

1930, Decided on 5th May 1930. 

(a) Criminal P. C., S. 253 MagUtrata 

can discharge accused at any tlohe before 
recording evidence and in course of record- 
inKiOvidSnce if charge is groundless— Though 
as a general rule when a Magistrate pro- 
ceeds to take evidence he must take the 
whfle of the evidence. * 

A Magistrate can discharge an accused at 
any stage before recording any evidence or in 
the oouise of recording evidence if he ia of 
opinion that the charge is groundless: 84 I. C, 
305 and lOCal.m, Ref.\ A. I. Li. 1928 Mad. 
129. DisL [P 861 C 2, P 862 0 1] 

(b) Criminal P. C.. Ss. 253 and 476-Casea 
held groundless and Magistrate's view sup- 
ported by police .report— Complainant need 
yot be asked to prove his case. 

Where the Magistrate has held that the case 
against the accused is groundless and has be- 
fore him the report of the police in support of 
his view it is not necessary that he should 
again ask the complainant to prove his case 
which the Magistrate has disbelieved even 
before he examines the complainant and hia 
witnesses: 5 C. W, N. IOC, lieS. [P 862 0 21 

(c) Criminal P. C., S. 476 — Preliminary 
enquiry " — Meaning and scope explained. 

Section 476 gives the discretion to the Court 
to hold or not to hold a preliminary onquiry» 
If the Court is of opinion that no preliminary 
enquiry is necessary it may at cnce make the 
complaint. If, on the other hand, it thinka 
that it is desirable to have a preliminary en- 
quiry, it may adopt any course for the pur- 
pose of such an enquiry. The words ** pre- 
liminary enquiry’* under B. 476 may be co- 
extensive with if not wider than the words 
** enquire into the case ' in S, 202. Criminal 
P. C. A. I. B, 1928 All. 21, Bef.\ A. I. B. 
1925 Pat. BIO; 43 Bom. 300 and 49 I, C. 917 
Dist. [P 862 C 2. P 863 C ll 

(d) Criminal P. C., S. 476 — Any person 
who appears to have committed an offence 
under S. 195 (1) (hi and not only .parties te 
proceedings is contemplated by S. 476. 

M Section 476 is not restricted to the patty 
making the complaint or actually before the 
Court, tut is wide enough to include any per- 
son who appears to have committed an offence 
mentioned in S. 195 (1) (b) which is not lei- 
tricted to parties to the proceedings like 
of that section. The Court has therefore ju- 
risdiction to prosecute a person who cause# 
a false complaint to be lodged. All that S: 476 
requires is that the Court should be satisiled 
that it is expedient In the interest ol jhstioe 
that an enquiry ehpuld be made in|o an c#snca 
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whioh ftppeatd to it to have baen committed 
in or in relation to a judicial proceeding. It 
does not speak of a party to the proceeding. 

[P 864 0 2] 

Mdhendra Kumar Ghose and Sures 
•Chandra Taltikdar — for Appellants. 

Dehendra ifarain Bhattaoharjee — for 
the Crown, 

Suhrawardy, J. — These two appeals 
and the revision oase are connected 
and arise out of the same matter, Aziz 
Mia, the appellant in appeal No. 935 
and the petitioner in ^ revision case 
Nj. 29 of 1930, filed a complain^ before 
the Chief Presidency Magistrate against 
one Afaq Ali on the allegation that hp 
had given him Bs. 50 to be madeove^ to 
Pazlar Rahaman, the appellant in appeal 
No. 934 of 1929, and the money was 
misappropriated by Afaq Ali. The 
learned Magistrate ordered the issue 
of a warrant on a charge under S. 406, 
1. P. C, The case was adjourned from 
time to time as 'the warrant was not 
returned. On Ist October 1929 the 
warrant came back executed, but as thb 
accused did not appear a proclamation 
was ordered to be issued. The order 
was thus recorded: 

** Proclamation dates: date of publication 
dllst October 1029 put up 28th October 1929, 
Date of appearance 2l8t November 1929.” 

On 21st October the accused appeared 
in Court, surrendered and was released 
on bail. The order passed was: 

Becall proclamation. Inform complainant 
fixing date 28th October 1929.” 

It was the data originally fixed for 
the matter to be put up before the 
Magistrate a^ter the publication of the 
proclamation. Oa" 28th October the 
lollowing order was passed; 

Complainant absent said to have gone to 
his native country. Accused says that the 
complainant was seen in Court. Pleader lor 
complainant now asks for a month's time. 
This is absurd. The accused is discharged 
under S. 253, Criminal P. 0.” 

The certified copy of the order which 
has been placed before us shows that 
Ifhe accused was discharged under S. 203, 
but it appe&rs from the Magistrate’s 
explanation that the order was passed 
under S..25S; and as the original record 
is not bafo^ ucf we must take it that 
th*e ordiet passed by the Magistrate on 
lASth October 1929 was under S. 253; 
jbud it is conceded that if it was passed 
under that section it must Ihave been 
passed under 01. (2) of that section, 
Thereafter Afaq* Ali applied to the Magis* 


trate to prosecute the complainant Aziz 
Mia for having brought a false case 
against him. The Magistrate examined 
Afaq Ali and sent the master to the 
C. I. D, for enquiry and report. On 
receipt of the report the learned 'Magis- 
trate lodged a complaint under S. 476t 
•Criminal P, G.^ in t^e Oouyt of the ^hird 
Presidency Magistrate for prosecuting 
Aziz Mia and Fazlar Rahaman under 
S. 211, I. P. *G. The two appeals are 
by Aziz Mia and Fazlar Rahaman against 
this order passed ,by the Magistrate 
under S. 476, Criminal P. 0. The re- 
vision* case is directed against ^he order 
of the Magistrate dat*ed 28th October 
1929. It will be convenient to deal 
with the revision case first. 

It is argued on behalf of the peti- 
tioner that the Magistrate was not jus- 
tified in passing the order discharging 
the accused under S. 253^(2) this 
oase. The charge against the accused 
was cognizable and non-compoundable 
and hence the Magistrate could not pass 
an order under S. 259. It is contended 
that in a cognizable and noa*compound- 
able case the Magistrate is bound to 
adjourn the ease even if the complai- 
nant is absent and to carry on the pro- 
secution on behalf of the State; and in 
support of this case reliance is placed 
on the case of Maung Thu Daw v. 
{7. Po Nyun (1). There it was held, 
and rightly held, that where IJiere is 
reasonable ground for believing that 
an offence has be^n committed, the 
Magistrate should not, because the 
complainant is absent, dismiss the oase 
and discharge the 1 accused but the 
final responsibility for the conduct 
of such oase rests with the State, and 
once the machinery of the law has 
been set in motion the right of 
arresting its progress rests with the 
State alone. This brings ns to the 
consideration of the question as to whe- 
ther there was reasonable ground for 
believing that an offence bad been com- 
mitted. The case brought by the com« 
plainant against the accused is of a 
class of cases which are fkirly common 
in Calcutta and such cases by their re- 
currence have won the name of ** Noa- 
khali'cases,”. It is to be noted that 
both parties hail from Noakhali. In 
such oases the usual complaint is that 
* Ti'm* ITbI "' iW loTir oi 

Or. Ii. J. 649ss5 Rang, 186. 



1930 

‘the complainanii .had entruelied some 
♦money to the accused Who was gding 
home to make it over to someone in the 
native village of the complainant but 
the aeousei instead of so doing appro- 
priated the money to himself. Some of 
these cases may be true, but the learned 
Magistrate wl}o .has wide experience oi 
these matters observes Chat many of 
them are brought for the purpose of 
-satisfying private grudge/ In the pre- 
sent base* the defence of the accused 
was that he bad neyer come to Calcutta 
e.nd had never been entrusted with 
money by the complainant, that he was 
the maternal uncle-in-law of Fazlar 
•Bahaman and had some disputes with 
him regarding some land and that this 
■case was brought against him by Fazlar 
Bahaman through the complainant for 
the purpose of harassing him and put- 
ting lum in trouble. The learned Chief 
Presidency Idagistrate is of opinion that 
the case against the accused is not true 
considering the conduct of the complai- 
nant and the other circumstances in the 
case. It has further been broadly 
argued that the Magistrate had no 
power under S. 253 (2) to discharge the 
accused, without hearing the evidence 
for the prosecution merely because the 
•complainant was absent on the date of 
hearing. 

If the Magistrate is satisfied that 
prim^ facie there is a case against the 
accused or has reason to suspect that an 
offence has been committed be has 
power to proceed under S. 252, Criminal 
P. 0., but if on the date of hearing he 
has reason Jbo suspect that the case is a 
ialse one and that there is no reason- 
able ground for suspecting that an 
offence has been committed, he has the 
«:ight to proceed under S. 253 which is 
ooQcbed in wide terms. That section 
makes it clear that if a Magistrate after 
taking evidence under S. 252 finds that 
iQO case has been made out he may dis- 
charge the accused, and it further says 
that nothing in that section (that is 
taking of the evidence under S. 252 and 
making such examination of the accused 
«nd finding that no case has-been made 
^ut against the accused), shall be deemed 
to prevent the Magistrate from dis- 
charging the accused at* any previous 
.stage of the case if for reasons to be 
xeeorded by such Magistrate he consi- 
iders the charge to be groundless. 
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Under GK 1 the Magistrate may 
discharge the accused if after record- 
ing the evidence for the prosecution 
be finds that no case has been made 
out against him. Under Cl. 2 he may 
discharge the accused afe^any stage even 
before recording any evidence if he 
considers the charge to be groundless. 
The wording of the section is so plain 
that it is hardly necessary to cite any 
authority for the view thus expressed. 
But it has been so held in Oobindu J)a$ 
V. Dulall Das (2), where the learned 
Judges^say : 

Having regard to the terms of S. 259 we 
are of opinion that in warrant cases rot coming 
wi^in that section except under the last olause 
of 8. 253, which is not applicable, a Magistrate 
is not competent to pass an order of dismissal 
or discharge in oonsaquenoe of the absence of 
the complainant." 

It is further remarked that a Magis- 
trate can pass an order of dismissal or 
discharge an accused in consequence of 
the absence of the •complainant under 
pi. 1, S. 253. Our attention was also 
drawn to a recent decision of the Madras 
High Cojirt in Mahomed Sheriff Sahib v. 
Abdul Karim Sahib (3). In that case 
the Magistrate bad discharged the 
accused and refused to examine all the 
witnesses cited by the complainant 
holding that no case had been made 
out against him. It was held that the 
Magistrate could not hold that no case 
had been made out against the accused 
without examining all the witnesses 
for the prosecution ; and that if he 
purported to discharge the accused 
under the last clause of S. 253 ha did 
not in his order say that the charge was 
groundless which was a different thing 
from saying that a case had not been 
made out. It is further observed there 
that where a complaint prima facie 
discloses an offence a Magistrate cannot 
hold the charge to be groundless unless 
he knows what is the sort of evidence 
that is going to be adduced to prove it. 
The rule that can be deduced from this 
case is that where the Magistrate pfo« 
ceeds to take evidence he must take 
the whole of the evidence before hold*^ 
ing that no case has been made out 
against the accused. I do not quArrel 
with this view, but I hold that ha 0941 
discharge the accused at any stage 

(2) [1881] 10 Cal. 67. 

(3) A. 1. B. 1928 Had. 129rr2S Or. Ii. h 993a 
105 I. C. 8l9a3I MSid. 183, 
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before recording any evidence or if in 
tbe course of recording evidence be is 
of opinion that the charge is groundless: 
see the case of V, B. Alexander v. P.PF. 
Connors (4). The order of the learned 
Ohief Preaidenby Magistrate does not 
contain the word “ groundless ” but 
reading it as a whole and considering 
it with the explanation submitted by 
the Magistrate which we are bound to 
do under S. 441, Criminal P C., it seems 
that he believed that the charge was 
groundless in view of the absence of the 
complainant, the statement ma^e by 
the accused and the further fact that 
no steps wqre taken by,the complainant 
to have the sale proclamation issued. 
The learned Magistrate further dis- 
believed the story that the complai- 
nant bad gone to his native country ; 
and he found at the time when he 
passed the order that the case was one 
of the class which be characterizes as 
Noakhali cases was brought for the 
purpose of settling private disputes.« 
This ground accordingly must fail. 

The next ground taken in the revi- 
sion ease by Mr. Ghose is that full 
opportunity should have been given to 
the complainant before ordering bis 
prosecution for an offence under S. 211. 
It appears that on 6th December the 
complainant applied to the learned 
Magistrate to revive his complaint 
which the Magistrate declined to do. 
It is not necessary for us to consider 
that order. The present rule is directed 
against the order discharging the ac- 
cused. Mr. Ghose has relied on certain 
cases of which it is enough to cite one, 
namely the case of TJalji Oope v. OirU 
dhari Ohowdhury (5), where it was held 
that the Magistrate does not exercise a 
proper discretion, who on receipt of a 
police report that the complaint is false 
forthwith orders the complainant to be 
prosecuted under S. 211, I. P. C., and 
rejects the prayer of the complainant 
foj: hearing the complaint. But if the 
Magistrate examines the complainant 
and his witnesses ‘ and comes to the 
conclusion that the charge is false ^ he 
camthen proceed under 8« 476, Criminal 
P. C. Th^ and other cases aimiUr 
tb it proceed on the assumption that 
the complaint of the complainant has 
n ot been fin ally »nd judicially dtsnoSed 
H) UplC] 84 Cc. h. J. 46'J7 

15) [tsoi] 5 0, W.lSf.lOS, 


of. But whejre the Magistrate has held 
that the case against the accused is 
groundless and has before him the 
report of the police in support of his 
view it is not necessary that* be should 
again ask the complainant to prove his 
case which the Magistrate has dis- 
believed even before he examines the 
complainant and Kis wilnesses. ^The 
procedure recommended in cases order- 
ing proeecutiod under S. 211 is that the* 
complainant if his complaint is pending, 
should be given an oj^portunity of prov- 
ing his case before he is directed to be* 
prosecuted. In the present gase the 
complaintt.had been finsClly disposed of 
by the Magistrate under S. 253 and 
therefore there was nothing before him 
into which he should make any farther 
enquiry. This ground also fails, and in 
this view the rule is discharged. • 
With regard to the appeal the 
complainant Aziz Mia the r*eal ground; 
is that no complaint should have been 
made.under S. 476 before the complai- 
nant had been given opportunity of 
proving his complaint. This point has 
already been disposed of. The other 
point raised is that before making & 
complaint under S. 476 the learned 
Magistrate had asked the C. 1. D. to re- 
port on the complaint. This inquiry was 
a preliminary enquiry as contemplated 
by S. 476. It is argued on behalf of the 
appellant that the preliminary enquiry 
under S. 476 should be conducted by 
the Court and not by any other agency 
as is provided for b*y S. 202, Criminal 
P. C, The wording of S. 476 is so plain 
that it can hardly be argue^ that the 
words “such preliminary enquiry" in 
the section should be qualified by read- 
ing into it “by the Court itself" words 
which the legislature has not thought* 
fit to use* The section simply says that 
if the Court is of opinion that an offence 
has been committed in respect of a judi- 
cial proceeding before it such Court may 
after such preliminary enquiry, if any, 
as it thinks necessary record a finding 
etc. This section gives the discretion 
to the Court to hold or not to bold a 
preliminary enquiry. If the Court is 
of opinion that no preliminary apquiry 
isiieoessary it may at once make the 
complaint. If) on the other hand, it! 
thinks that it is desirable to have a 
preliminary enquiry, he may adopt any; 
course for the purpose of such an cn-| 
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quiry. The words ‘‘prelimiaary enquiry" 
under S. 476 may be oo-extensive with 
if not wider than the words "enquire 
into the case" in S, 202, Criminal P. C. 
There ^is no direot authority on this 
point £ut the question did come up for 
observations in some oases. In Gha^ 
Singh w.‘ Pi4iblic •Prosecutor of 
Patna (6), the Sessions Judge made a 
complaint under S. 476 . and sent the 
case to thp Magistrate to enquire if any 
offence was committed by the accused 
and, if so, to prosecute him under cer- 
tain sections of the Criminal Propedure 
fCode. This procedure the learned 
Judges condemned and observed: 

• “It is for the Court acting under S. 476 to 
make any enquiry ‘that is neoessary and then 
to make a complaint against the person or 
•persons who, he is satisfied, have committed an 
•oflfence.’* 

They do not mean to lay down that 
it Is «the Court acting under S. 476 
which must hold the enquiry. What 
they mean is that the Court acting 
under that section should make an en- 
quiry and make a complaint as the 
result of such enquiry and not delegate 
the function to another Court for they 
observe that this section does not con- 
template. that the Court should send 
the case to a Magistrate for enquiry as 
to whether an offence has been really 
committed and for prosecution if the 
Magistrate is so satisfied. This deci- 
sion dees not help the appellant as it 
only lays down that an enquiry preli- 
minary to a complaint should be made 
by the Court which does not necessarily 
mean by the Court itself examining 
witnesses. • The case of Emperor v. 
Waman Dinkar (7), is not also in 
point. It does not support the appel- 
lant but it may be turned against* him 
on some of the observations made in 
that case. There the Assistant Col- 
lector who had sanctioned the prosecu- 
tion made *a complaint by bolding a 
preliminary enquiry in the shape of a 
part by himself and the rest of it by 
the C. I. D. It was held that the As- 
-sistant Collector was bound to* hold the 
whole enquiry himself as he hjbd started 
it.^ In Baja Bao v. Emperor (8), the 
, po int on beh alf of the aooueed wasjhat 
‘ le) A. I. B. X926 Pit. 88(^389 L07730326^ 
Xi. J. 170==:4 Pat. 24. 

(7) [1919] 48 Bom. 800=20 Or. L. J. 483=51 
I. 0, 257. 

A. 1. 1926 Mad. 1008=s27 Or. L. J. 1149 

M9=50 Mad«66a 


they were not allowed at the prelimi- 
nary enquiry to cross-examine the wit- 
nesses produced against them. Waller,!,, 
observed : 

“What a Opvirt has to deoide under S. 476 is: 

(a) whether an offence of tne kind^ contem- 
plated appears to have been committed, and 

(b) whether it is expedient in the interest of 
justice that it should be further enquired into. 
In order to arrive at a decision, the Court may, 
if it thinks fit, hold such preliminary enquiry 
as it considers necessary. The nature, method 
and extent of the preliminary enquiry are, it 
seems to me, entirely at its discretion.” 

This observation of the leagued Judge 
is against the appellant in so far as it 
holds that *‘the nature, method and 
extent" of the enquiry are irr the discre- 
tion of the Judge. The method adopted 
in the present case by the learned 
Magistrate was to have an enquiry 
made by the C. I. D. The only case 
which lends some support to the appel- 
lant’s contention is the case of Sakhi 
Bai V. Emperor (9) a decision of a single 
Judge. The facts shortly stated were 
that a person lodged a complaint before 
a Sub-Divisional Officer who without 
examining him on oath order^ed the com- 
plaint to be put up with the police 
report. He subsequently passed an 
order calling upon the complainant to 
show cause why be should not be pro- 
secuted under S. 211. In showing 
cause the complainant produced several 
witnesses who were examined under 
the order of the Sub-Di visional Officer 
by different Subordinate Magistrates. On 
a perusal of the police report and the 
evidence recorded by the*Magistrates 
the Suh. Divisional Officer made a com- 
plaint against a witness for the com- 
plainant under S. 476 on a charge 
under S. 193, Criminal P. 0. The 
learned Judge held that the complainant 
could be called upon to show cause why 
he should not be prosecuted only 
under S. 476 and that the preliminary 
enquiry to bo held under 8. 476 could 
not be directly held by any other 
Magistrate except the- Sub-DivisioDal 
Officer himself who on the police report 
thought that the complaint was a false 
one. In that point of view the learned 
Judge was of opinion that the evidence 
recorded by the subordinate Magistrates 
was recorded without juriadiotion aoS. 
could not form thq basis of prosecution. 
On the facts pf that case the deeision. 
is right as the Sab^Dlvisional O&cd n 

(9) [1919] 20 0r. L. J. 245=491. ^. 917;. / 
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®0aW Bot Wlthoub entrusting the hold- 
ing ol the preliminery enquiry to a 
subordinate Magistrate, merely delegate 
the work of recording evidence to such 
Magistrate whjle himself assuming to 
hold the preliminary enquiry. But if 
the learned Judge meant to lay down the 
law generally that the preliminary 
enquiry could not be made except by 
the Court acting under S. 476, I beg 
to express my respectful dissent. The 
question now before us was not directly 
raised in that case and the observation 
made by the learned Judge must be 
taken in connexion with the particular 
facts of that case. On the other hand, 
a decision of the Allahabad High Court 
in Shabbir Basan v. Emperor (10) sup- 
ports the view I have expressed. Dalai, 
J. is reported to have there said : 

‘*If the -oivil Court so desires an enquiry 
may be ordered by the police but in that case 
when the police papers arrive the civil Court 
has to determine whether it is necessary to 
take action against particular persons under 
S. 476.»> 

The result of an examination of these 
cases and of the consideration of the 
words of S. 476 itself is that the pre- 
liminary enquiry mentioned in that 
section my be conducted by the Court 
either Ly itself or by any other method 
available. . This appeal accordingly 
fails and is dismissed. 

The next appeal (No. 934 of 1929) 
is by Fazlar Bahaman who was not the 
complainant nor does it appear from 
the record that he was in any way con- 
nected with the complainant. Afaq All's 
case is that this man was the wire- 
puller . behind the screen. .His case 
is that he had a long standing dispute 
with the appellant Fazlar Bahaman for 
possession of a plot of land in their 
native country and that the complain- 
ant Aziz Mia was set up by this appel- 
lant to lodge a false complaint against 
him. . The Criminal Investigation De- 
partment held an enquiry into this 
mqtter and reported against both. On 
receipt of the report the learned Chief 
Presidency MM^sbrate said that it was 
expedient for the ends of justice that 
an ^nqai;ry; 4 j^ .should be made into an • 
offence un4er 8. 211, I. P* 0., ^against 
bbtb. ;Under that section a person 
who institutes a criminal propeeding as 
also^e, person wh,o causes such prboeed- 

A. L B. was stossss 
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ing to be instituted may both be guilty 
of an offence under that section. The 
question before us is whether tfais^ 
Fazlar Bahaman, can be said to have com- 
mitted an offence in or in relaticm to 
a proceeding in the Court of the Chief 
Presidency Magistrate within the meani-j 
Ing of S. 476, Criminal P. 0. -Thauj 
section is not restricted to the party; 
making the complaint or actually beforej 
the Court but is wide enough Jto include 
any person who appears to have com- 
mitted an offence mentioned in 8. 195j 
(1) (b) .which is not restricted to partiesj 
to the proceeding like CL (e) of that 
section, ^he Court has therefore juris- 
diction to prosecute'a person who causesj 
a false complaint to be lodged. All! 
that S. 476 requires is that the Courtl 
should be satisfied that ih is expedient 
in the interest of justice that an en- 
quiry should be made into an offence 
which appears to it to have been com- 
mitted in or in relation to a judicial pro- 
ceeding. It does not speak of a party to 
the proceeding. An offence enumerated^ 
in S. 195 (1) (b) may be committed by a 
person who is not a party to the pro- 
ceeding bub if the Court is satisfied that 
such an offence in relation to % judicial 
X^roceeding has been committed, it can 
lodge a complaint under S. 476 against 
any person committing the offence : seo' 
Shabbir Hasan's case (lO). We agree 
with the view taken by the Full Bench 
of the Eangoon High Court in Emperor 
V. Syadkhan (ll). We think therefore 
that the order passed by the Chief Pre- 
sidency Magistrate sanotioning tbe^ 
prosecution of Fazlar Bahaman is nofc^ 
illegal. This appeal also is accordingly 
dismissed. 

Costello, J.— I agree. 

v.b./b.K. Appeals and revision 

dismissed^ 


(11) ▲. X. B. 1925 Bang. 821^91 1. a 86«a2T 
Or. Ii. J. Rang: 303 tF.B»). 
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on differenc 0 between 4 

PBEOIVAL, J. 0, ANB BOpohakb, A.J.O* 

Moheemmed ' 7u$if and another — Ao- 
cuBBd— Appellant. 

SmpBror-^Opposite Party. 

Oriminal Appeals Nos. 189 and 191 of 
1929, Decided on 10th December 1929, 
from judgtflient of Sess. Judge, Sukkur. 

(a) Penel Code, S. 302— Mere fact that 

coArietion it bated oA clreunttantial evi* 
deuce it no reaton why letter tentence 
thooldbe patted — Criminal trial — Circum- 
atantial evidence • 

^ In a oate of murder the mare fact that the 
oonviotion it bated on oiroumatantial evidence 
is no reaton why a lesser sentenoe should be 
passed. If the case though depending on oir- 
oumstantial evidence, is perfeotly clear and 
conclusive and excludes all other reasonable 
hypotheses except the guilt of the accused, 
deatK S0LAteQoe»c in be passed : 76 J. 0, 97, not 
Foil ; A. J. B. 1921 Mad. 423 : A, I. B. 1929 
Sind 179, Bel on. 7 8. L. B. 109, A. I. B. 
1921 Sind 145 and A. I. B. 1926 Sind 289, Be/. 

[P 86S C 1] 

(b) Criminal Trial — (Per Percival, J[. C,, 
and Wild, A. J. C.) Accused committing 
criminal offence — It it no palliation of hit 
guilt that to absolve himself from punish* 
ment he commits another more grievous 
offence, namely murder — (Per Bupchand 
A, /. 0.). It it not improper to inflict letter 
sentence where there are circumstances 
demanding exercise of discretion, e, g,, 
ahtence of strong motive coupled with 
possibility of murder having been com** 
mitted • without premeditation and under 
temporary derangement of mind due to fear 
of being prosecuted and convicted of cri* 
minal offence— PenaKIode, S. 302. 

Per Percival, J. C. and Wild, A. /.O.— Where 
an accused oommits one criminal offence, it is 
no palliation his guilt that to absolve hinself 
from punishment he oommits another and 
more grietous offence, namely murder. 

[P 868 01; P 883 0 1] 

Per Bupchand, A. J. 0.*-lt is not improper 
to indict a lesser sentence where there 
are circumstances demanding the exercise of 
inch discretion as for instance the absence 
of strong motive coupled with the possi- 
bility of the murder having been committed 
without premeditation and under temporary 
derangement of the mind due to the fear of 
being prosecuted and oonvioted for a criminal 
offence. But the exeroise of such discretionary 
powers under 8. 802, Penal Code, in hay parti* 
culAr case must depend on it's own facts coasi* 
demd in the light of various oimumstances 
gnehastho magnitude of the mischief whioh 
the crime hgs a tendency to produce, tl^e efteot 
pi the punishment in pievantii^ similar orimhs 
the motite or Inducement to the crime, aggra- 
or instlgtrfing and this 

If&e*. for Inst or 

' theilfe 

19^ Or. 0.1^ ft UO 
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Olihe mdr4erer not so much as to prevent him 
isbht oommitling similar offenoee but to serve 
as a datotmnt^: others for oommlttiug similar 
offeneW whah a crime of a particular 

oheracter IS rampant in any locality, extreme 
penalty of law Is nseessarj to serve as a deter- 
rent. [^^88001,81 

(e) Penal Code, S. 302— 0elhy« 

Per Wild^ A. J. <?.— In the case of an ordi- 
nary murder the delay in conOrshlng sentence 
of death may be taken into consideration but 
not so when the mjirder is not ^ordinary ; 21 
J.C. 8R9, Diet. [P 88401] 

(d) Evidence Act, Ss. 159 and lAl^fPer 
Bapehand. A. J. C.). It is exIrapSefy 
undesirable that notes of poet-mprtam 
examination be put in evidence ^thre|igk 
MedicaP Officer en bloc— IPer Peroiiatf 
J.C.). Pleader for accused not obJesUng 
to notos going on record — No discrepancy 
between evidence •of Medical •Officer and 
notls— Placing of notos on record does not 
do any barm to accused. 

Per Bupchand, A. /. 0. — Ss. 159 to 181 
permit a limited nse being made of post- 
mortem notes of Medical Odioer^, namely that 
they be used by the witness who made them 
for refreshing his memory or by a party fpr 
the purpose of contradicting the- nlti^ess# It 
is extremely undesirable that suoh notes of 
post-mortem examination be put in evidence 
throngh the Medical Officer en bloe ae It is pre- 
Jndioial to both parties. [P 878 0 1, 2] 

Per Percival, J* (7.— When pleader for ac- 
cused takes no objection to .the post-mortem 
notes going on the record and wmn there is 
no discrepancy between the post-mortem notes 
and the evidence of the Medical Officer, the 
placing of the post mortem notes does not do 
the accused any harm ; 9 Cal. 455 and 27 Cal. 
295, Bef. [P 888 0’21 

(e) Criminal P. C., S. 342-S. 342 is in- 
tended for getting explanation if. any which 
accused wishes to offer against cate which 
Crown has proved by evidence on record— 
Questions in the nature of cross-examination 
or filling gaps iu prosecution case should 
be avoided. 

Per Percival, /. O.'— The Court is bound to 
put to the accused the salient faets and cir- 
cumstances of the case in a succinct form and 
to ask him If he has any explanation to offer 
but iuoriminating questions and qtieetlbtts in 
the nature of cross-examination most, be 
avoided. [P 889 0 1] 

Per Bupchand, A. J. C.— >Tha examination 
of the aocused under S. 842 is intehdad 
for no other purpose than to enable the ^hb- 
oused to explain any oironmstanoes appear- 
ing in the evidenoa against him. The Odurt 
ought not to put queatiouB whioh are iatended 
to elicit answers calculated to supplement tbh 
case of the presecution or to obtain admissl'^qs 
of faot whioh might inoriminate the aooneed 
or to obtain inform ition from him for the 
pose of filling the gaps in the evidence of kbe 
proseoution ; A. J. B, 1925 Col. 861 ; 10 VM* 
295 ; 2 C. W. 702, U 1, 0. 887, 2T 
288, 36 Mad. 457, 42 AU. 522 and A. Jv 
Lah.m,Belon. , [POreOlJ 

<#) Evidence Act, S. 27— 2copa. . - ; ; 

Qnly «o atuflli of the inf ermaticm 

theaocMd M f e^ dmmf 
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»f •tetement m*dB ^ BBcMBd 
' it lo Btctrfain purptie w irhldi 

|l ^iftf pw* proiecutiott— 

iknMk be used /or oorroboratUg protean* 
%i»h wiinettet. 

' Per Bupohand, A, J. 0.— The faet that an 
liocniied perton has made a statement with the 
object of exoulpating him or that his statement 
if believed would exculpate him does not by 
itself render it almissible in evidence. 1( not* 
witl standing the form in which it has been 
made the statement is nevertheless an admis- 
sion o! incriminating circumstances and is 
used by the prosecution as suchi it ia^not ad- 
missible lu evidence. A useful test as to the 
admissibility of a statement made by an ac- 
cused person to the police is to ascertain the 
purpose fbr t^hich it Is being put to by the pro- 
secution. Where the prosecutin'! rely upon 
the statement as corroborative proof of certain 
facts ‘deposed to by the prosecution wit teases 
and not Wttb the object of proving their f .Isityf 
the statement is not admissible in evidence : 
A, I, B. i925 Sind 237 ; 6 Bam. 31. U Bom. 260 
; 19 Bowl 362 and A.r.R. 1926 Sind 151, 
Bel. on. [P 874 0 2; P 875 0 1] 

(b) Criminal Trial —A* a general rule it it 
reasonable to expect that innocent person 
call explain suspic'ous cireurnttances con- 
aactod witb bis person, dreii or conduct—* 
If be attempts to account for them, by falsa 
represontation force of suspicious circum- 
elances is thereby augmented. 

Per Bupohand, A. /. C.^As a general 
rale to which however exceptions undoubtedly 
genuine frotn time to time occur, it is reason- 
able to expect that an inaocent party can ex- 
plain suspicious or circumstantial appearances 
oonneoted with his person, dress or conduct 
tht| the desire of self-preservation if,, not a re- 
gard for truth will predt him to do so and that 
whenever a party attempts no es^planation of 
facts which he may reasonably be presumed to 
be able and interested to explain or attempt to 
account for them by false representation, the 
force of snspfoioufi circumstances proved against 
him is thereby augmented. [P 877 0 1. 2] 

(i) Crimioal Trial— Crime proved to have 
been committed by other evidence, then 
nipllve is immaterial— Weak case cannot, 
however, be strengthened by motive. 

Bqx Bupohand^ 4. /. C.— It is well settled 
that on the one hand absence of ascer- 
talhiibie motive comes to nothing if the crime 
is proved to have b^n commit ei by other evi- 
dence, and on the other to ebe out a weak case 
by way of motive apparently tending towards 
pofsible crime is a very unsatislactory and 
dangerous process. [P 878 0 2] 

Ij) Sind Courts Aete, S. 9(e)-Third Judge 
is nptrastrictad lo Wiattars iu difference. 

P»r W4W, A. if. 0ir-*3* ® (o) does not restrict 
the^rd Jud^e tp hts opinion on the points 
or points of dlficrenoe only, but:]inakeslt oVli^ 
|at<^y t$n him to glVe his opittiofi on the appeal 
or oonlrmatlon as the aass may be ; 88 gAI. . 
B^Lori, CP 8M ol] ' 

(k) Criminal Triai-^aee releihreil le third 
Jlldgoinii difleronae-^He ebeuld net dille 


from efbepiwe unleff ^Ihfire htrong rea- 
eene fer .ee doing. 

Per tPifd. A. J. n caee Is relisrred 

to a third Judge oh difference, he nhonld not 
differ from the other tivo unless there is a 
mintake of law, or some fact vfbicb tellh in 
fa^ur of the accused has escaped notice, or In 
short unless there are strong grounds for so 
doing : 46 /. 0. 593, Bel on. [P 881 € 2] 
t (1) Criminal Trlal-^It is npt neceesi^ for 
prosecution lo prove motive. 

Per Wild, A. /. C. — It is not necessary for 
the prosecution to prove the motive though It 
is more satisfactory when the motive for the 
crime can be inferred. [P 883 C 11 

T. G. Elphineton* and PartahroA 
PunwQtni — for Appellants. 

O.M. Lobo^lot the^Orown.* 
Perciiral. J. C. — The two aj^pellanis, 
Mahomed Tusif and Zaibulni^ai^ have 
been convicted by the SessEm^B Judge 
of Sukkur, Mr. P. N. Moos, of murder, 
under S. 302, 1. P. 0., of the two step- 
brothers of accused 1, Bashir Ahoied 
and Bafique Ahmed, aged *6 and S'^rpg- 
pectively; and the former has been 
sentenoed to death and the latter to 
transportation for life. The o^se also 
comes before this Court for confirma- 
tion of the death sentence passed on 
accused I. The case has been dealt 
with by the learned Sessions Judge in 
an able and exhaastive judgment; and 
it is necessary therefore to refer Only 
to its salient feataros, especially as the 
case, although depending on oircam- 
stantial evidence, appears to me to be 
perfectly clear and conclusive In res- 
pect of accused 1, and to exclude all 
other reasonable hypotheses except tho 
guilt of this accused. 

The evidence shows that Chiragdin, 
the father of accused 1 Who was a 
wealthy hide merchant of Sukkur, was 
on bad terms with his eon, accused 1, 
whom he regarded as a wastrel and a 
thief, as the notice publisbeci by jhioa 
in the '* Alhak " newspaper on 
November 1927, shows. Aconsed 1 had 
one wife, but he married a second wife, 
accused 2, who was a Farsi but baoama 
a Mahomedan. Ohiragdin disinhenSbod 
accused I in May 1928. 

On the day in question, namely 17tti 
Novembei; 1928, the two deoeaded bhys 
went to the house of aoonsed l^^at 
a^ut ^ p. m. The prosecution story is 
tfaikt %\x$j Were taken into the part of the 
hoxxie oogupied by aconsed 2. Whaii 
lliey did not retnrut Ohiragdin 

Ahoni themB Acense# l 
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that tl^ had la{t the faoG^e. Mtieh 
search was cmda lor them and the 
pedm w^ra inlormad.fbnt nothing was 
founcit and the Ihsiieotor pat men at 
night to watch the house* He thought 
that the^aceused would perhaps secretly 
remove the boys at night, and therefore 
put the watchmen there. At aVont , 
d»30af m. one olf the watohmen, Khuda 
Buz,. heard a subdaed thud, and on going 
near found outside the hou^e of accused 
1 the dead hodiea of the two boys, who 
bad been strangled. 

In the early morning inquiry was 
made by tjie police, and they found in 
the room of accusdd 2: (i) a bloed-stain- 
Khes (bed cover), (ii) a suthan (pair 
of trousers) soaked in a bucket of water, 
but still showing some blood-staius on 
them; and (iii) a silk agath (a tape for 
trousers) wet from recent immersion 
in water lying concealed in a cupboard 
which accuses 2 unlocked. 

Later on in an inner room down- 
stairs the police discovered what. the 
learned Sessions Judge rightlv des* 
oribes as /* the most damning piece of 
evidence against the two accused,*’ 
namely a newly dug grave 3 ft. x 
ft. X 2i ft large enough for the in- 
ternment* of both the corpses. Two 
spades were found near the grave. 
The key* of the room was with accused 1. 
The inference suggested by the Grown 
is that the accused, or at least ac- 
cused ir either buried or intended to 
bury the boys in the grave, but changed 
his mind and tried to take them out, 
when intentionally or by accident the 
bodies were propped outside the house. 
The medical evidence is to the effect 
thftt the murder took place about 1-45 
a. m. This statement may be accepted 
as correct; the Medical Officer was not 
cross-examined on the point. Certain 
doubt has been thrown on some facts 
of the prosoutioQ story ou behalf of the 
appellants; hut it is sufficient to say 
that(^X see no reason to doubt it at all. 
To my mind it Is sufficiently proved, 
among other things, that the boys were 
taken not merely into the house but 
into the room of focused 2, and were 
last seen there. The grave. in the inner 
room was undoubtedly dug by the two 
aeoused/Or by cma tba two accused,, 
sot hr the p^ice or anyone ebe. The 
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ftad not - ^7 any outside person. The 
suggestion ldMli‘they were dropped by 
any outbide person has been described 
by the iMtned lodge as " tar-fetohed 
and puerile.’* 

Taking than first tbeT ease of ao- 
onsed 1 we have the folio wing facts: 
(1) there was a motiye for the murder. 
The exact intention of the aoeused fs a 
matter of surmise, but probably 
tended first to hold the boys to ranS^, 
but later decided to murder them; 3) 
the boys were taken by accused t to 
his house; (3) they were taken into the 
room of aoonsad 2; (4) on search being 
made aoonsed 1 sajd that the .boys ‘had 
gone out. This, as the subsequent eyi- 
dence shows, was a false statement; (5) 
the boys ware neyer seen alive again 
after going into the apartment of No. 2; 
(6) the boys were mnrderqd ' about 1-45 
a. m.; (7j Obiragdin so sttongly suSr 
peoted accused 1 at the time that fan 
placed men to watch the house at night; 
(Q) the dead bodies of the strangled ^ys 
were thrown ont of the house in the 
middle of the night; (9) the blodd-stainhd 
and newly washed articles were found 
in the room of No. 2; (10) the freshly 
dng grave was fonnd in the inner room, 
of which the key was with No 1. 

These reasons are much the same as 
those given by the' learned, Sessions Judge 
at lines 342 to 366 of his judgment, 
though I have worded them slightly 
differently. The above evidence shows 
to my mind beyond any manner of .doubt 
that the two boys were deliberately 
murdered by accused two or by one of 
the two aoeused The point remaining 
only against accused 1 is whether it oan 
be held that the murder could have been 
committed by accused 2 only and thdA 
accused 1 is guilty, if at all, only upder 
8. 201,1. P. 0. 

To my mind this is an impossible hy- 
pothesis, having re^rd to all the facta 
of the- case as mentioned above. The 
evidence of Chiragdin, who has deposed 
against bit own son, accused 1, is to th^ 
effect that ha had no enmity with any- 
one in the locality “save of course Yosif 
himself.’’ On the face of it it is very 
improbable that the wife should kill tfte 
obildrefn without the assistance of the • 
■ Aeonsed 1 was in the house 
-when. 4lia murder was committed. The 
.gtatoisrttsln the inner room dorni^h)n. 
iois^po4«iiy 1° doeopation' of - ^ : 
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which the key wcb with »e* 
I* ' The blood'Ctained troasew of 
1 were foaod -in a baoket of 
witter evidently being washed. ^ 

On the whole evidence there is a bare 
pOss'ihility of* the murder having been 
committed by accused 1 without the 
help of aooosed 2, but there is not the . 
bare possibility of the murder having 
been committed by accused 2 without 
the help of accused 1. The ‘time of the 
murders, the motive, the blood.stained 
trousers, the digging of the grave and 
the throwing out of the bodies, are 
among the matters which make it clear 
that accused 1 had a share in the actual 
murders, * * • 

In regard to the sentence the learned 
Sessions Judge has observed that : 

“the doable murder of two innooent boys was 
diabolicel in conoeption and brutal in exeou* 
tion. So far as Mahomed Ynsif is oonoerned 
there are absolutely no redeeming features to 
.warrant the Infltetion of the lesser sentence.” 

I quite agree with this view. The 
mere fact that the conviction is bas^d 
jon oircumstantial evidence is no reason 
why a lesser sentence should be passed. 
As has been often stated, witnesses may 
lie but facts cannot lie. Kor in my 
jopinion is it any excuse that accused 1 
may have origintdly intended to hold 
the boys for ransom and later decided to 
hill them. It merely comes to this: that 
accused 1 intended to commit one very 
serious offence ; but, finding some diffi- 
culty in carrying out this offence, he 
changed bis mind and committed a far 
more serious offence, namely that of 
murdering the two boys. That to my 
'mind eannot be regarded as an extenu- 
'ating cireumstance. I would therefore 
confirm the conviction and sentence and 
[dismiss the appeal in the case of aoousedl. 

In the ease of accused 2 the evidence 
is also very black and the case is some- 
what similar to that of Btg. v. F, G. 
Mannif^g and P. Manning, where the 
husband and wife ware both convicted 
and sentenced to death on eiroumstan- 
tial evidence regarding a murder com- 
mitted in their bouse. However, I am 
willing to accept the view that there is 
a bare possiirjlity that the murder was 
jdbmmittedt by, aodused 1 alonsr and that 
jaenused lloaly araisted In the oionMal- 
ment thereof. The oai^, however, in eny 
eVwt, in view of the ai^ib and the test 
of the evideBQe,'obvleasly falls at least ' 
snderB. 201, f, B. 0. Also thatnaxiU 


mum sentenoe under that Motion Should 
in my opinimi certainly be passed. I 
would therefore change the conviction 
in the case of accused 8, Zaibulnissa, to 
one under S. 201, I. P. 0.,* and change 
the sentence to one of seven years' rigor- 
ous imprisonment. 

The police in my ofunion deserve so- 
ffit for bavinji brought home the Wence 
to the accused. Since writing the above 
I have had the advantage of reading the 
judgment of my learned brother. I re- 
gret, however, that I do not find suffi- 
cient reason, according to my view, to 
alter the sentences on the, appellants 
which Lhave proposdd. On this ques- 
tion I would add only the following re* 
marks : 

The Public Prosecutor in addressing 
the Sessions Judge observed : 

"1 pren for capital aantenoe so far as Ynsif 
is ooneainsd. No redeeming featnrei. Mntders 
brutal." • • 

The learned pleader for aoonsed 1 
observed : “I concede murder was at- 
trobiouB." He did not ask for a sentenoe 
other than a capital sentenoe, but only 
for an acquittal. 

In the grounds of appeal to this 
Court there was no appeal that the sen- 
tence was excessive. 

A lesser sentence was asked for by 
the learned counsel for aooosed 1, as far 
as I remember, only on the ground that 
the evidence was circumstantial, not 
direct. This, however, in my opinion is 
not sufficient reason for a lesser sen- 
tence. * 

I also regret that I do not entirely 
agree with tbe criticism of the learned 
Additional Judicial Commissioner of the 
procedure adopted by the Sessions 
Judge. 

In regard to post-mortem notes my 
experience is that they are usually put 
in with the consent of the pleaders for 
the aoonsed, merely to save tbe Gonrtj 
from having to rewrite the remarks don- 
tained therein, in the evidence of the 
Medical Officer. It appears to me that, 
when this is done, and when there is no 
discrepancy between tbe post.mortemi 
notes and tbe evidence of the Medical 
Officer, the placing of tbe pest ngortem: 
notes on tbe record does not do the ae-l 
.ensed any h&rm. In tfahi eiM SMnMd 1 
wM represented by » very expeHeneed: 
•etittiiiud lawyer, Hiwan Bshsudthf Ifoxli 
Irat it -appean' tlied'ii^itook'''.no{ 
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objaofcion to tAo post-mortem notes go- 
ing on the reeord. . 

' lo regard to the questions put by the 
learned Sessions Judge under S. 342, 
Criminal P. Cm I agree that the Judge 
should: not oross-e:lcamine an aoous^ 
person. But on the other hand it has 
been laid down that the object of S. 342 
is: 

to enable the aooaaed to explain eaoh and 
every oiroumetanoe appsaring against him.’* 

The position therefore, 1 take is 
{briefly, as laid down in. Emperor v. Ali- 
muffdin Nasicar (l) that : 

*'The Oourt is bound to put to the aSonsed 
jthe salient faets and diroumstanoes qf the ease 
in a Bueoinot form, and to ask him if he has'any 
explanation thereof to offer, but inoriminating 
questions and questions in the nature of a oross- 
examination must be avoided,” 

Rupchatid, A. J. C.— Accused 1 and 
2 Muhammad Yusif and Zaibulnissa are 
husband and wife. They have been con- 
victed by the*learned Sessions Judge of 
the double murder of two innocent in- 
fants Bashir and Bafique, aged six ^nd 
two and half years respectively, both of 
them being consanguine brothers df ac- 
cused 1. Accused 1 has been sentenced 
to death, subject to the confirmation of 
his sentence by this Court, and accused 
2 to transportation for life. 

The evidence on which their convic- 
tion is based is purely circumstantial 
and consists of the following facts or 
links in the chain of such evidence 
which are said to have been proved by 
the Crown: 

T^at at about 3 p. m. of the day 
of their murder both boys were in the 
living apartments of accused 1 and 2 
and were not seen alive after that time. 

That shortly thereafter acoueed 1 
when questioned, said that they had 
left bis house ; 

That a vigorous search was made 
for them in the town of Sukknr and 
Bobri between 4 p. m. and midnight but 
with no result ; 

That after that search bad failed, 
Cbiragdin, father of accused 1 and the 
murdered boys, suspected that accused 1 
might have hidden them and might 
remove them from Sukkur with the 
object of ransom and kept a watch of 
three persons. Efaudabua;. Ex, 16^ Mu- 
humihad Say at Ex. 33^ and Nur Maham- 
mad Bk; 80, round tkbont the bouse of the 
aeensed^r:' . ; ' i/' • 

ersass dr 
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That at about 8-30 a. m. Khudanux 
heard a subdued thud on the road to the 
north of the house of the accused, and 
on going up fouud the dead bodies of 
the boys lying on the read in front of 
the bouse: the dead body of Bashir was 
in a gunny bag and the other outside 
the bag; 

That the medical evidence showed; 
(a) that both boys had been strangjied 
to death; (b) that Bashir had a mark 
which might have been caused by a soft 
cord or a silk tape like the one found at 
the search in the cupboard of accused 
2; (c) that the boys had bled through 
their nostrils; (dj that thei^ .wereno 
other marks of violence on them except 
that Bafique bad his right femur 
fractured and had three small bruises 
all of which were in the opinion of the 
doctor caused after death, and (e) that 
both boys had been murdered probably 
after midnight:. 

That at the search held on the day 
w*ben the dead bodies were found, the 
police discovered three incriminating 
pieces of evidence in the living apart- 
ments of the accused: (a) a khes or bed- 
spread lying crumpled on a bed stained 
with blood which was proved on chemi- 
cal analysis to be human blood, (b) a 
pair of trousers of accused 2 lying in a 
bucket of water having stains which on 
chemical analysis were found to be of 
blood, and being in a disintegrated con- 
dition, it could not be ascertained if 
they were stains of human blood, (o) an 
agath or trouser, tape which was wet 
and was kept on a piece of cloth inside 
a looked cupboard in the main living 
room; 

That on a subsequent search held one 
day later in one of the inner rooms of 
the business premises of accused 1 
w bioh were on the ground floor of that 
building, a freshly dug pit 3' x 2¥ x 24' 
was found with the eaith dug out of 
it lying on its edge and with two spades 
lying over it; • 

That the explanations offered by the 
accused of the incriminating pieces of 
evidence did not carry conviction of 
their truth; • 

That the accused were on inimical 
terms with Chiragdin and that accusedT 
was financially weak at that time;,. 

That no other persons in that lowity 
had my possible in qiurdiitliif 

the boys; v v' 
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that bo person hafl Ikny 
foisiing iihe guilt on thevAc- 
by throwing the bodies at that 
plaee, (Here bis Lordship went into 
the history oi the family prior to date 
of murder and found that accused and 
his father were carrying on business for 
a number of years and accused 1 bad 
married another Farsi wife accused 2, and 
concluded as follow s).! have no hesitation 
in bolding that relations between accused 
1 and Ohiragdin remained estranged up 
to the day of the murder and at that 
time accused 1 was financially wejak. 
How far these two factors form ""an 
adequate •motive by 'themselves qr in 
conjunction with any other circumstance 
which bad susebquently transpired, shall 
be dealt with in its proper place. 

The evidence of .what transpired on 
the day of the murders and thereafter 
requires a more careful scrutiny. In 
weighing it I have experienced con- 
siderable difficulty, partly on account 
certain additions made in it in the 
Sessions Court by the relatives of ac« 
oused 1, and partly on account of certain 
defects in the procedure adopted there, 
inter alia the admission of certain in- 
culpatory statements made by accused 1 
and submitting him in his examination 
by the Court to a much severer test 
than is in my opinion permissible under 
S. 342, I shall presently refer to these 
delects. 

According to the prosecution, on the 
day of the murders, accused 1 invited 
his full sister Khadijanbibi to the apart- 
ments of his first wife Subhanbibi on 
the allegation that he and accused 2 
were leaving that night for Hyderabad, 
and that Khadijanbibi should keep com- 
pany with Subhanbibi who would be 
alone, He hired a tonga for her and 
left for his place on foot. At about 3 
p. m, Khadijanbibi, her two children, 
Bashir and the two murdered boys went 
in the tonga to the southern staircase 
of the building mi up to Subhan- 
bibi*8 apartmeip,!; ffom there Bashir and 
the two ^nrderBd boye went to Jhe 
apartments of ieoueed 1 and 2 which We 
,Wn referred ; to by Baeliir in h»s evi- 
^denoe as the^boule ofc aooused J# : At 
3-30 p, m^Baehir jtpW Wk to hjf own 
house by the nOrtWn etaiyeasei Wying 
the two viBurdernd ihoye ■ and aeeuisel 1 
and 2 together In Ibbse apartments^ 


his return he was question^i by^Obi- 
l agdin about the boys and was ah once 
sent off to fetch them. As be was 
going up by the same •atairoasei he 
was met by accused 1 who told him 
that the boys bad left his house. He 
reported that fact to Chiragdin and a 
search for them was comm enced*in that 
locality at once by Cbiragdin,Khadabax 
and Muhammad Hayat. At 5 p* m, both 
Khadijanbibi and Subhanbibi came to 
the house of Ohiragdin and stayed there 
fcr the night. At'B p. m. accused 1 met 
Ohirnigdin and both went to the police 
station to make a report, and the report, 
was actually made in the name of ac- 
cused 1. At 8 p. m. aocu^d 1 again 
met Ohiragdin and suggested a search at 
Bohri which was accordingly made by 
Khudabux and Muhammad Hayat. They 
returned back to Sukkur at midnight 
and then Ohiragdin suspected *tb<at ac- 
cused 1 might have hidden the boys 
with the object of ransom. He therefore 
plabed Khudabux and Nur Muhammad 
to watch the northern road and Mnham* 
mad Hayat the southern street lest (ihe 
boys might be removed from there to 
another place. At 3-30 a. m. there was 
a soft thud on the northern road in 
front of the building which attracted 
the attention of Khudabux. On going 
up he found the two dead bodies lying 
in front of the bouse. Bashir’s body 
was in a gunny bag and Bafiqite’s near 
the mouth of the bag. 

Accused 1 has admitted that be invi- 
ted Khadijanbibi to the apartments of 
Subhanbibi and bad hired a tonga for 
her but has stated that he^ubsequently 
learnt that she went there with her 
children and the two boys. He has also 
admitted that at about 4 a. m* he heard 
weeping pn the road and on going down 
found the corpses of his brothers there. 
But his case is that the boys never went 
to the apartments of accused 2, that he 
never .told Gulzar that they bad lef^ his 
house, that like others be went in seareb 
of the ^ boys at the request of Gulaar 
and Ohiragdin, and reported the matter 
to the police,^ in the evening, that he 
was out searching them lata that lugbt, 
and tjiat at night when he oame :dqwii 
M jtopnd that Kbudabo^t apd Mu 
"%yat .sor Idajb^np^d .had; 
.eoirW^ brothers on tWy ehWr 

thereby tW 

bfiid bsTen brought there, i. u ^ 
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Now the thaiibe murderei} boys 
went into the Apertmeats of tbe Farsi 
wife afi 8-30 :p^ m. depends npan the 
evidence of Gidear» and it has been ad- 
versely. criticized on several grounds. 
It is argued that the tonga man does not 
support his version that he and BafiQue^ 
were^ot asked by defendant 1 to go to* 
bis house nor did Gulzar say at the 
time when his statement under S. 164 
was recorded that accused promised to 
play the gramophone for them. It is 
further urged that*no gramophone was 
noticed at the search and that there- 
fore the *story of the gramop^hone is a 
myth. 

I am not prepared to attach much 
weight to any of these points. The 
tonga man had no occasion to observe 
the details or reason to remember them; 
the ^ statement under S. 164 was not 
intend^ to be exhaustire and the search 
by the police does not appear to be so 
very careful as it might have been as 
will presently appear. 

. On the other hand, there are other 
circumstances which strongly support 
Gulzar. In his statement under S. 164 
be said: 

Saturday lasb, I took my brothers 
Bashir Ahmed and Rafique Ahmad to Yusff's 
house before his Farsi wife. My father asked 
me where 1 left the boys. 1 told him that 
I had left them in Yusif’s house before the 
Farsi girl. My father then detailed me to 
fetoh thsm. I went to Yusif's house after ten 
minutes and asked Yusif where my brothers 
were. Yusif said that they were not there. I 
also asked whether they were upstairs. Yusif 
said they were not there ....** 

It is abundantly clear from this state-* 
meat that Ihe told Gbiragdin that he 
had left the boys in the living apart- 
ments of the Farsi woman, and not 
those of Subhanbibi, and that was evi- 
dently the reason why Ohiragdin sent . 
him off at onoe to fetch the boys. The 
fact that Gulzar went to the northern 
part or front part of the building to 
fetch them amply corroborates him that 
be bad left the boys there and had 
come out from there through^the nor- 
thern staircase. 

, Ohiragdin would not have shown the 
same anxiety if he bad been told that 
tho boys were with EhadijanUbi ai^d 
Sublpubibi in the apartments occupied 
them* Ohiragdin had no objection 
to go into the ftpartoidiiks of Subhan, 
bibi^tot unless he wto satisfied with the 
truth of the story ^ el . Oufaiar would in 


the ordinary ' coBi^se of events have 
gone to Sdbhan^ibi’s rooms to find out 
if the boys were there before making a 
search for them* 

With regard to the inquiry made 
from him by Gulzar and Ohiragdin 
accused 1 said before the committing 
Magistrate : 

*'Th6n leaviug the oartiage driver there (i. e* 
at the house of Ohiragdin), for the purpmie cf 
fetohing Khadijanbibi and her ohfldreu end 
paying him his fare, I went away. Then X 
went and sat down in my shop on tha groudd 
floor. I was there till 4-30 p. m. and had 
not gone^up, when Gulzar oame there . inside 
the shop and said: *Bashir Ahmed and Bafigua 
Ahmed have disappeared. They took a ploe 
each and went dowif to buy somethipg. 1 dont't 
know where they have gone W 1 got out 
with him to search for them. On the way 
1 met Ohiragdin near the carriage stand, and 
said that the boys had disappeared.*' 

This explanation is hardly, believable. 
If accused 1 had not been upstairs the 
first thiug he would have done would 
be to make a search for the boys there. 
So far as his allegation that he acoomr 
panied Gulzar to^make a search and that 
during that search he met Ohiragdin 
and informed him that the boys were 
missing, is concerned, it is contrery to 
the evidence of Gulzar aud Ohiragdin 
and is belived by their conduct. 

In this connexion it was argued that 
there was an obligation on the Grown 
to examine Khadijanbibi and Subhanbibi 
as witnesses and an application has been 
filed before us asking us to examine 
them. Their evidence was material for 
the purpose of proving that the boys 
had passed from the apartments of 
Subhanbibi to those of accused 2 on 
that day. Frima facie, therefore, their 
evidence was of some importance to the 
Grown, at any rate, for the purpose of 
supporting Gulzar. 

In the case of Empress v, Dhumo 
Kasi (2) at 124, Sir Arthur Wilson 
stated the law on this subject i^s 
follows : 

**Th6 only legitimate object of a proseou- 
tiou Ib to seoure not a conviction hit that 
jUBtioe be dons. The proeeoutor is not therefore 
free to choose how much evidence be will Mug 
before the Court. He is bound to produce all 
evidence in hie power directly bearing upon 
the charge. It la prlma facie hlB duty aeior* 
dingly to call those wltheBsee trho prove their 
Qonnazion with the traueaetion int questh^ 
and also must be able tc give important .ha- 
formation. The only thiug that can reUeyti 
the proseeution from eailing snob vjritiiliMi 
l a the reaeousble heltef. tlgt U ealli^, wy 
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liwwk the *rn*h. Msoobwltoero* 
IMfa suflioient reaaon bamg 

(*nd tli« Blare fact of their , being anm- 
lB^e 4 for ihe defenoe seems to ne by no means 
Be^eMorily a snffioient reason), the Oonrt may 
prbfezly draw inference adverse to the 
j^coseootion*" 

It will be noticed that .1 have sub- 
stituted the word "power’* which I have 
underlined for the word "favour" as 
appearing in the report. I have done 
this in view of the observations of Sir 
Lawrence Jenkins in Ba^n Raian Boy 
V, Emperor (3), at p. 427 that favour” 
is a misprint for "power." 

The exemption from the obligation to 
call all avitilable material witnesses, 
namely the bona*fide belief that if called 
they would not speak the truth is 
universally recognised : see Queen- 
Empress v. Durga (4) and Banjit Ahir 
V. Emperor (5). 

The prosecution have explained that 
their failure to call those witnesses 
comes within the exemption. Their cas^ 
is that as these women were in purda 
Ohiragdin objected to their being ex- 
amined by the police or by the Magistrate 
under 8. 164, Criminal P. 0. After the 
prooeedinss had started in the committing 
Magistrate’s Court, there was a desire 
on the part of the relatives of accused 1 
to save them, and, therefore, not only 
that they had a bona fide belief that 
these witnesses would, if called, not 
speak the truth, but they were as a 
matter of fact examined as defence wit- 
nesses in the committing Magistrate's 
Court and did not support the prose- 
cution. 


Though 1 am of the opinion that the 
investigating officer would have been 
well advised if he had insisted on the ' 
statements of these witnesses being 
recorded at the earliest opportunity, I 
am not prepared to hold that under the 
ciroumStances which had subsequently 
transpired, any adverse inference could 
be, drawn against the prosecution for 
failure to examine them as witnesses. 

1 am also not {Prepared to hold that it 
is a fit case in #hich we should order 
thf^ they be ex^mtped at this stage, If 
the accusafi the change of relying 
gpon tha allaged weaktmsses In the 
te, I. O; 

(5) A.1. 1. *l8=air|i 1.0. tosaa* 
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pro««etiMon om 0 .knowing fnll w^U Iknit 
these two wiimessee were net being ex* 
antined. it is now too late for them 
to have the oase reopenSd for their 
benefit. < 

In this connexion the counsel for the 
.accused has drawn our attention to tbi9 
evidence of Oliiragdin at line 440 where 
he has said that Ehadijanbibl and 
Subhanbibi bhd told him (when they 
came to his house that evening) that 
the boys had left ^ the house of the 
accused after taking’ money and bad not 
returired again. He has alpo drawn 
our attention to anotBer answer of his 
which is as follows : 

*' He (referrlns to one Ishak, a boy 12 or 18 
yeate old) had mat me in the ooarie of the 

search He told me that he had seen 

them (the t«ro boys) parohaeing sagar-oane 
near Mir Haesan's ahop. He did not say, when 
he aaw them. A.U that he said ie that^h^ had 
seen them shortly before.*’ 

With regard to the first set of answers 
it is jto be observed that they were con- 
trary to what Ohiragdin had said be- 
fore the committing Magistrate, and 
when confronted with his previous 
answers be bad to go back upon them. 
With regard to the conversation with 
Ishak, it would appear that he had 
made no mention of it in the previous 
proceedings. 

We have been asked to examine 
Ishak, but we must deoline td do so. 
His name was not disclosed at the in- 
vestigation and it is'beyond doubt that 
there is no obligation on the Crown to 
examine each and every person as a 
witness whose name has beSn disclosed 
in the course of the cross-examination 
of the prosecution witnesses. We are 
told by the Public Prosecutor of Sukkar 
that the answers about Ishak were re- 
corded by the Court on the undertaking 
given on behalf of the aoonsed that 
I^ihak would be called as a defenoe wit- 
ness, oi which undertaking there ie no 
note on the record. If any snch under- 
taking was given, that is an additional 
reason for discarding these tmewwe 
from consideration. I have . no hesita- 
tion in holding that these like seferal 
d^her answers were not tone and. -^.eae 
given ; with the objeet of neving ae- 
Onsal 1. , I am of opinion that the 
Oeofra .has substantially pMYed the 
seeoni links in the ^tn of 
'.etmtastanoss referted to above.''''' ' - ^ ' 



1930 S2tP; tusiF t. EMraBOB(Biipflltwai A. J« G.) 87S 


Links thr^e to tight in tho chain : 
Efikoh of thas^ llnki hA8 Brlao been amply 
proved by evidoode. The main part of 
the evidetloe admits of very little oriti- 
cizm. .The implied suggestion in the 
statement of aecnsed 1 that the corpses 
been brought there by Ehudabux^ 
MubAmmad Hayat vind * Nur Iduham- 
mad hardly requires comment. The 
first two were employed under Ohirag- 
din and the third under Nur Hassan* a 
close relative of Ohiragdin. It is too 
absurd to saggest that they had all con* 
spired to foist the guilt on the sycoused 
by removing tire corpses pn their 
shoulders from somewhere else to 
*the place where they were found. The 
only argument which requires notice 
is that it appears from the notes of in- 
spection by the learnei Judge of ^ the 
sit^that it was not possible for the ac- 
cused ^io have dropped the dead bodies 
from the second floor and that, therefore, 
the story of Khudabux that his attention 
was attracted to the spot in consequence 
of a soft thud is not true. But it was a 
wintry night and everything was quiet 
at 3-30 a. m. ; and there is nothing 
inherently probable in the sound, des- 
cribed as a soft thud, caused by the 
corpses falling on the road from a height 
of three or four feet while they were 
being carried, travelling to the place 
where Khudabux was. I shall deal 
with the question whether the boys 
were done to death after midnight or 
not later. • 

A good deaj has been said as to the 
finding of the freshly dug pit on the 
seoond day^of the search. As previously 
observed by me, the search on the first 
day after the murder was not so care- 
ful as it might have been. It appears 
that a suit-case was lying in the apart- 
ments of accused 2 which was not 
searched. One of the rooms on the 
ground floor in which the police subse- 
quently discovered a freshly dug pit 
WAS likewise not searched, as it is said 
that it was looked at the time the 
police party was passing through the 
ground floor premises and the key of 
the lock was said not to be available at 
that time. On the following night, the 
police found that the apartments of 
aeoused 3 had been burgled and the con- 
tauts of the suit case removed. 

Tikk prtmeution 

the luspector and the 3ub4ospector of 


Police was that in connexion with the 
inquiries into the burglary accused 1 
represented to tlmm that the suit case 
contained ornaments and other articles 
of the value of about Bs« 7,000 and had 
been made ready to be taken by the 
accused with them on their intended 
visit to Hyderabad, and said that he 
used to deposit the ornaments in a tin 
box '' which he had buried in the inner 
room on the ground floor and that this 
led to the search of this room on the 
followgig day and to the discovery of 
the freshly dug and unused intended 
grave of the boys. 

3?hese questions were objected to but 
the Court allowed them observing : 

AccuBed*8 st^Uemeat le«idiag to dU- 

oovery would bo admissible under S. 27, Bvl- 
danoa Act. Objaotion ovactuled.** 

In his examination by the Oourt, 
accused I denied having made any such 
statement to the police and averred that 
this room had. been searched on the first 
^ay and that the evidence of the pit 
was fabricated. In dealing with this 
point, the learned Judge, after pointing 
out that the search was carried on by 
responsible olfibers and that there was 
no scope for fabrication of the evi- 
dence of the pit, has said : 

** Their failure to search the room on the 
first day was admittedly a serious lapse on 
their part and indioates that the investigation 
was not altogether efficiently carried out. All 
the same it wis a bona fide error and 1 cannot 
impute any wilful intention to fabricate evi- 
dence. The District Superintendent of Police’s 
word is a sufficient guarantee that the invest!* 
gatioQ was fair and proper. Since the room 
was never searched on the first day, the ae- 
ousad’s explanation is obviously false. It lends 
support to the allegation of Inspector Brother- 
■ton and Sub -Inspector Beansting that it was 
aconsed Muhammad Yusif himself who had 
hinted at the existence of the pit in the inner 
room by making an exculpatory statement 
that he had dug it for the safe deposit of his 
valuables. He had evidently ofiered this 
explanation because he knew that sooner or 
later the pit would be discovered and would 
implicate him further. I am certain that the 
pit was intended as a grave for the reception of 
the bodies of the murdered boys,” 

There has been a good deal of eriti. 
ciem on bhis part of the finding of thh 
learned Judge belovr. The learned 
Fnblio Prosecutor has frankly adtsidted 
that the statement of aeet^sed 1 that 
he used to bury his jewellery cm stifle 
ground floor was not admissible sindijMi' 
S. 97i BTidenbe Aqt. . In ths fitst 
aecnsed 1 was not.ast0iuisd/bt|hh’''<^^ 
of marder imdrthe inforoMddoik,' 
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pi^ttora to tihat offoooe# anfl 
ill placet only ** so much ” of 

tkoimformation given by him as re- 
lates ifli»*inotily to the fact thereby d|g- 
covered ” could be proved : Emperor 
ildhibwjs (6o) and Sukhdn v. Entpe^ 
ror (6). The existence of the inner 
room was known to the police and 
was not discovered in consequence of 
the information supplied by accnsed 
1 and the existence of the pit inside was 
not discovered in consequence of the 
information but of the search. Jn this 
connexion it is to be noted that there 
is no allegation in the evidence to show 
that the accnsed said *that be used^ to 
bury the ornaments underground in a 
pit or that that pit was in the room or 
that he would show the pit. 

A further question which arises is 
whether a statement made by an ac- 
cused person not in the course of the 
investigation of the offence for which 
he is being tried, but in the course of 
an investigation of another offence altor 
gether in which the accused makes 
a statement to the police in his capacity 
as the complainant but which is of an 
incriuDinating nature so far as the 
offence for which he is being tried 
goes, falls within the purview of Ss, 26 
to 27, Evidence Act. 

This point has not been argued 
before us properly, and I do not consi- 
der myself called upon to go into it, as 
1 find that the evidence of the District 
Superintendent of Police is to the effect 
that he knew of the existence of the 
pit from an informer, and that the 
mashir who was present when the al- 
leged statement is said to have been 
made to the subordinate police officers, 
denied that any such statement was 
made. On the very face of it the 
alleged statement is not true. Acoused 
1 possessed a safe on the ground floor. 
His living apartments were on the 
second floor where accused 2 lived* 


There was no occasion for him to bury 
the jewellery in this room or to make 
an untrue statqmiiht to the police that 


he used to hury it; there, 1 am also of 
the»6pioipnlt&w the search took plaoe 
after the. "DtiMnot Superlntendetik ^ of 
got information^ a^t the 
of the pit from , his informer.- f 

"7m A, j. E. icas sind or. a isSi 

m A. 1; o. e bo 

' mtemUh. a»8 (S*. B.K ' 


am not prepared to attach mu^ wmght 
to the subsequent staternSnlkof the Sub- 
Inspector that the search took place 
earlier than what be bad deposed to at 
first, as the diary which he relied upon 
in support of bis subsequent statement 
does not show the different periods 
the day when* each information * was 
noted, 

I, however,* agree with the view 
taken by the learned Judge* that the 
pit was discovered by the police inside 
this room at the sdaroh made on the 
following day, that the room was not 
searched pn the first cKiy owing *' to a 
serious lapse*’ on the part of the police^ 
and that there is no justification for 
holding that that room had been tam- 
pered with during the time of the first 
and the second search or that it was 
tampered with by the police. . 

The other defects in the proCeSdings 
to which our attention has been drawn 
might be conveuiently dealt with here. 
The first refers to the admission in evi- 
dence of the following statement made 
by accused 1 to the police: 

**Ya8if Btated to me he had not committed 
the offencei He had told me that he had taken 
Bashir Ahmed and Badqiie Ahmed to his 
senior wife's appartment along with bis sister, 
that he had paid three annas to the tonga- 
walla and that he had gone on foot, that 
Galsar had gone and brought his senior wife 
who was then not in her apartment, that 
after some time he went to his ParsU wife’s 
apartment through the oommunioatiog door, 
that Gulzar Ahmed had come up later and 
inquired about the twC boys whereupon he 
told Gulzar they were not with him, that at 
4 or 4/30 a. m. he saw on hearidg a noise that 
the corpses of two boys were lyipg in front of 
bis house, that while searohing for the boys he 
had stained his trousers Vitb mud and that 
the stains on the trousers were not blood^ 
stains, that the green tape belonged to his 
Parsi wife,” 

This was objected to and the learned 
Jndge passed the following order: 

” I have read aooused Yusif’s statement 
recorded by the police. From beginning to 
end it is self- exculpatory and if believed would 
go in his favour. 

”deotion 164, Ociminal P. 0., doss not apply 
to statemepts made by aooUsed persona but 
merely relates to statements of witnesepe* 

Salfvexculeatory statements made by aeoimd 
persons to police officers, which do not in any 
way incriminate them are not oohfessiobs -^t 
mqre admissions and aceordlndly atnii^ible 
in evidence.’* • 

aoouMd perlou bdiil 
iQuaen etolmiiicht wiih the 

faimedf or HkM hia 
bellavod would : mmulphW hini 



1930 lifix YtrsiiP BMPSEOsCBuimbiisd, A. 1. C«} 875 


iodsnot hy itaelf rendet it admiadble 
in eyidott^b, ' }f notwithstanding the 
iorm in whipll it has been made, the 
lstatemen>is nevertheless an admission 
of iooriminating circumstances and fa 
{used by the prosecution as such, it is 
not admissible in evidence ; a useful 
tesb ae to the a'dmissibiHty of a statd* 
ment made by an accused person to the 
police is to ascertain the purpose for 
which it^is being put to by the prose- 
cution : Umer Durz v. Emperor (7). 
Iniperatrix v. Pattdharinath (8), Queen- 
Empress Y. Nana (9), In re, Jivan 
Ambatdia (lO)^as pointed joub in the 
case of Husaainbibi v. Emperor (11)* 


In the present case the prosecution 
iwere relying upon the first part of the 
jstatement as corroborative proof of cer- 
jtain facts deposed to by the prosecu- 
jtiqn witnesses and not with the object 
jof proving* their falsity. With regard 
to the last part of the statement refer- 
red to above, the prosecution had no 
occasion to put it in as that was the 
explanation which the accused bad 
offered before the committing Magis- 
trate. I think that the learned Judge 
was in error in allowing the statement 
to go in. 


The second defect refers to the nature 
of the questions put to accused 1 in the 
Sessions Court under 8. 3^2, Criminal 
P. C.« Now it has been repeatedly laid 
down that the examination of the ac- 
cused under that ijection is intended for 
no other purpose than to enable the ac- 
jcused to explain any circumstances ap- 
pearing indbhe evidence against him ; 
attempts to put questions which are 
intended to elicit answers calculated to 
supplement the case of the prosecution 
or to obtain admissions of fact which 
might incriminate the accused or to 
obtain information from him for the par<^ 
jpose of filling up gaps in the evidence of 
|the prosecution have been repeatedly de- 
jpreeated: Qu4en-Empre$s v. Bangi (12), 
^Queen-Smpreaa v. Shairab Chunder (13), 
Tufina v, Eniperor (14), Mohidin Abdul 


(7^ A. L B, 1925 Sind 287=86 I. 0. 410 = 26 
Or. L. J. 778=19 8. L. R. ll2. 

m 18821 8 Bern: 34. 

1800] 14 Bom. 280 
CIO) 11895] 19 Bom. m * 

(11) A. L R. 151=93 I. 0* 248 = 27 

Or. I1..J. 456=20 S. JXR^ 74. 

rnim.m. ^ 

*v0. J; 288.^ 



Kadir y, Mmpieror (15), Jeremiah v. Vas 
(16), lioha4sihg v. Empercir (17) and 
Devi Dayal r, Emperor {IS)^ 

The object with which some of the 
questions have been put to accused 1 
and the form in which they have been 
put appear to me to be contrary to the 
intention of the legislature as declared 
by this section. It will be sufficient to 
refer to some of the questions and 
answers which are follows; 

Q, Gan you assigu any reason why you and 
your wife wanted bo go to Hyderabad ? . 

A. ffo visit my wife's sister, brpther and 
mother. 

Q, By which train did you intend to leave ? 

A. By lO'SO p. m. train. We dipped 5he idea 
o^ going on account of disappearance of my 
brothers. 

Q, Were you aware that your father had 
cut you off from his will ? 

A. No. 

Q. Will you state your movements from the 
tima you wont to your father's house till the 
time you were arrested ? 

A. It was 2-30 or 8 p, m, that 1 went to 
fetch my sister from Charagdin's house, 1 
« brought a tonga, informed my sister^ paid the 
driver and asked him to drive to the back lane 
of my hopse. 1 went walkings I went btiora 
the tonga left. 

Q, Why did you not accompany your sister 
in the tonga ? ' 

A. I thought she would bo accompanied by 
maidservant or children as usual. I have 
never before accompanied her. 1 learnt after- 
wards that Gulzar Ahmed had accompanied my 
sister. 


0. Where did you go ? 

A. 1 first went to the bazar and then to my 
shop. I remained downstairs and did not 
know whether my sister had arrived or not. 
About 20 or 25 minutes later Gulzar Ahmed 
came to me and asked me to go to search for 
Bashir Ahmed and Rafique Ahmed who had 
disappeared. 

<3. Did he tell you or did you ‘ ask him from 
where they had disappeared ? 

A. Gulzar did not tell me from where they 
had disappeared nor did I ask him. 

Q. Did anyone else tell you that they had 
disappeared from your bouse ? 

A, Yes, my sister told me they bad come to 
my house and gone away again. 

Q. Were you aware before you want to bed 
that Ohiragdin had posted men to watoh your 
house ? 


A. No. He never suspected me. . » 

Q. What happened at night, 

A, At 4 or 4-80 a, m. 1 heard p^ple 
ing outside. I went outside and saV JEChindift*^ 
bux and Mahomed Hayat or Bfhho)m4d 
holding the corpses of my two brbtteyy da 

(16) 


[1904] 27 Mad. 238. “ ' ■ ■' 

. [19X8] 86 Mad. 457=12 Or. 585e#l2 
I* C. 061* ' ,1 ;■ iV'iU' 

(17) [1920] 42 All. mpeU Ct.Uilf 
, , I. 0. t78,.., ,.r , jV..; '..V ■' 

' (18) A. 1. B. 1 O^^OBikSII 
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wator. l^he oply eXj^anatiba offered 
\)7 acouaed 1 is tl^ai tbey had got dirty 
in his wanderiags in search of his mis* 
sing brothers. Bat that does not ac> 
obnnt for^he stains of blood on them 
or hi» anxiety to wash them at night. 
It was snggested that as accused 1 dealt 
Jn skins and Ijides the stains of blood 
migtit bare 6een caused by the hand- 
ling of fresh skins. In the 6rst place 
that is not his explanation and in the 
next place we have inspected the trou- 
sers and I find that the portions out 
out by the Obemioal Analyser for the 
purpose; of analysis are small specks in 
different parts bf the trousers some of 
, them being in the upper portion which 
are not likely to have been caused by 
the handling of a fresh skin for purposes 
of inspection by a merchant. 

The explanation by accused 2 ' that 
sho bad dropped the wet agatb in the 
cupboard fn the hurry of the moment 
when she was taking out her burka to 
cover her face from the police is.belied 
by the stains left on the sheet over 
which it was lying. The further expla- 
nation that it 'was washed as it had 
been 'used by her during the period of 
menstruation in no way accounts for its 
being washed in the early hours of the 
morning probably after'tbe corpses were 
noticed by Khudabux and shortly be- 
fore the arrival of the police so that it 
had not got dry at about 7-30 a.m. when 
the search took place. Her explanation 
that she washed the agath as it was 
used by her durfng her menstruation 
period is again inconsistent with her 
failure to wash the khes which was 
blood-staiSied and therefore it was more 
necessary for her to wash that than the 
silk agath which, assnming that it was 
used as a substitute for .an ordinary 
cape for keeping in position pieces of 
cloth used as a substitute for sanitary 
towels, would be worn near the waist 
where there was no likelihood of its 
beipg stained with blood. 

Lastly the suggestion that the freshly 
dug pit was the work of tho police or 
the enemies of acoused, that is to say 
the father of accused and his helpmates 
whs false on its very face. It has been 
pointed ont in Wilts on Oircumsiantial 
Byideitoe at p. 97 that rfs a general kule 
to which t howhyeTi exceptions nndoub- 
tedly gra«iae tioee to tiiine occur, 
kt it ntMiMiahle to co^t that an inno- 


cent party can explain suspicious or 
circumstantial appearances connepted 
with his person, dress or conduct, 
that the desire of self preservation, if 
not a regard for truth will prompt bimj 
to do so and that whenever the party 
attempts no explanation of facts which 
he may reasonably be presumed to be 
able and interested to explain or at- 
tempts to account for them by false re- 
presentations the force of suspicious 
circumstances proved against him is, 
thereby augmented. 

These observations apply with full 
force in the present .case and it may 
fairly be presumed that both the accused 
OB either of them were concerned in 
the murder of the boys or in sup- 
pressing the evidence of their murder. 

This brings us to the question as to 
the offence or offences if any which the 
the accused or either of them have 
committed. 

It has been argued on behalf of ac- 
cused 1 that it was. possible for either 
of the accused to have murdered the 
boys without'the knowledge of the other 
in the long interval which elapsed bet- 
ween 3-30 p.m. and 3-30 a.m. and 
that therefore the only charge which 
could be substantiated against any of 
them is under S. 201, and not S. 302, 
I. P. C. Our attention has been invited 
to B. 4, of the Boles pertaining to cir- 
cumstantial evidence enunciated by 
Wills in his valuable book at p. 31 
which reads as follows: 

' “In order to justify tbe inferonoe of guilt 
the inculpating facte must be Ineoinpatibla 
with 'the innooenoe of the acoused and In- 
capable of explanation on any other reason- 
able hypothesis than that of his guilt. ’ 

Considerable stress. has been laid on 
the observations of Baron Aldsrson in 
Bex V. Patch referred to at p. 814 of 
that book that it is not only necessary 
that tbe conviction as to the guilt of 
the accused should be a rational Oon- 
viction but it should be the only rational 
conviction which the ciroumsitaneee 
would enable the Court or the jur^ ag 
the case may be to draw. 

It has been argued that too much 
reliance cannot be placed on the 
medical evidence that the 
were strangulated at abopt*.niiidn.ighh 
and reference has been made to .Taylor 
Edn, 10, at pp. 337 and 888. fiut. ^terie 
are other ‘eirOoniiiitaBeBB WMcii mIL; 
■how that the.mn^elh were 
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4^4 in the preeenoe of 

Ooa^ but only from the 
WOeiiijii^f the murdered boys. They bed 
no injury and unle^ accused 1 
wao^! present or bad come in close pros* 
itnlty of either of the murdered boys 
almost at once bis trousers could not 
have 'got blooi-stained. According to 
accused 1 he returned home at about 
midnight and the blood stains on his 
trousers were therefore more likely 
than not caused after his return. If 
the boys had not been dona to .death 
before midnight both the accused would 
have had sufficient time to wash and 
dry the pair bf trousers/the agath apd 
the khes before the search. 

I am therefore not prepared to hold 
that aooused 1 was not present when 
the murders were committed. Nor am 

1 prepared to hold that aooused 2 
would or could commit murders in the 
presence of accused 1 without bis con- 
cur reace. The case of accused 2, 
however, stands on a different footing. * 
If accused 1 was the murderer accused 

2 who is his wife ml|ht have been a 
helpless observer and there is not only 
a possibility of ber not having taken 
any part in the murders, but of her 
having dissuaded accused 1 from oom- 
mittiug it though subsequently she 
might, have helped, in the disappearance 
of the evidence of the murders. 1 
would therefore uphold the coviction 
against} accused 1 under S. 302, I. P. C. 
and acquit aooused 2 of that charge. 

With regard to the question 
whether accused 2 should be convicted 
for an offence under S. 201, I. P. C., or 
not, I am not prepared to differ from 
the learned Judicial Commissioner on 
that point because I find that aooused 2 
has not satisfactorily explained the 
finding &f the wet agath in her cup- 
board or the bipod-stains on the khes 
both of which she claims to be her 
property apd there is evidence to show 
that the di^th .of one of the boys 
might bave hmn . caused by the 
agath, ' ; 

Beliance was, pished on the findiniG| 
of two spades n^ar ih® freshly d^g pit 
as evidence 1i^t both accused "^had 
Uten part in digging ihe. /h^t' 
aiM^tfaet both thp spaces were thersa 
it is not sufflothnt "to .warrant the . 

, (erenoe t^t both l^es were ■ pised, \pjt, 


that iMaouead 3 nsed oae of tibte apades 
for that purpose. I would therefore 
exclude this piece of evidence from con- 
sideration, 

1 am also hot prepared M take the 
same serious view of her offence as has 
been taken by the learned Judicial 
Qommissiouer or to hold that « 

*'the evidence era agsineft hSi is el sp very 
black and the oasa is somewhat similar .to that 
of Beg. V F. <?. Manning and F. Manning 
wharc the husbadd and wife were both con- 
victed and sentenced to death regarding n 
murder commit ted at their house" 
especially as the only record of that 
case I have been able to see is a note in 
Kenny’s Cases of Criminal LaVr, p. 446. 
edition of 1901, which is of a very 
scrappy nature and only gives such 
facts as are material for understanding 
that part of the charge of Poliak, L. C«B, 
to the jury which is reproduced there. 

It may be observed that in the 
present case except the fact that accused 
2 was an eyesore to Chiragdin’s family 
as she was a Pars! woman and had 
supplanted a relation of theirs who 
was the first wife of aooused 1 there is 
nothing to show that she herself had 
any enmity against the family of Chi- 
ragdin, more so against the two infants 
so as as to justify the suggestion that 
she was a party to the commission of 
this doable murder. 

In arriving at ‘my conclusion as to 
the guilt of the accused, I bave re- 
frained from referring to the motive of 
the alleged murders for fear of oonstruet- 
ing my structure On so slippery a 
found atipn. It is well settled that on 
the one hand absence of ascertainable 
motive comes to nothing if the trima is 
proved to have been committed byj 
other evidence; on the other to eke out; 
a weak case by way of motive ap-| 
parently tending towards possible 
crime is a very unsatisfactory and 
dangerous process, I, however, propose: 
to refer to the motive in considering] 
the question of sentence. 

As said above it has been estab- 
lished that the relations between ao- 
oused 1 and Ghiragdin remained atralpsd 
up to the day of the murders and that 
at that time accused 1 was financieUy 
.^ut this alleged motive has its 
weak, poiiuts- • ^be burglary Be. 
^,0# two jr^ts before wag pot as 
sal^iouas it m^^ at fffgt appear to biek 
bad been an aetl?# 
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ol hw ttM foie ia«tkrlr 

yooWii ’ WM not n waif as 
aUeginl.. TlM»<aaooant booU prodnosd 
by Obiragdin showed that he used to 
keep aoeoiiEfts at that time and no less 
than. Bs. 60,000 were , credited to him 
for porohases made through him. How> 
ever improper or ill advised and criminal , 
iTstep he mighi htfve taken to mis>* 
appropriate Bs. 20,000 during his father’s 
absence he got nothing • more as his 
share in the^ property earned by his 
father with his active help. If he mar- 
ried a stranger as hid wife he was not 
absolntely dead to all public opinion 
and allowed his •first wife tp remain 
under the same roof and admittedly 
paid rent for her portion as well, and 
when he was ^ going to Hyderabad be 
thought of bringing his sister to lire 
with his first wife during his absence. 
If Gplzar is to be believed accused 1 
did noITgo with the intention of luring 
the boys to death or of decoying them. 
He casually saw Gulear and Bafigue in 
the street and asked them to accompany 
his sister to his bouse. He did not 
ev.en know then that Bashir would also 
accompany them. If he has speculated 
in forward contracts after he left his 
father there was nothing new in it. His 
father used to do the. same and lost 
though not to the same extent. If be 
had suffered losses there was no im- 
mediate pressure on him and nothing 
to suggbst that he could not meet them 
except by extracting money from his 
father. The oaus& oausans of the 
murders will in my opinion remain in 
oblivion. 

I do noif therefore consider these 
factors as a sufficient incentive for the 
murder of two innocent boys either by 
their oonsanguine brother or by his 
wife although she was a convert. It 
has been suggested that once the 
boya had cmne to the apartments of 
accused 1, the primary motive why 
they were not permitted to go back to 
their house was to retain them for the 
purpose of ransom and that wjien ac- 
cused 1 found that the matters liad gone 
too far and the discovery ' of the boys 
from his possession; eiight lead to his 
Conviction for the oCEence of wrongfiU' 
Confinement ho pnt; them tfi death. Thin 
rnkt'-m^. .*mot' ha .■■''tene*, v’*bnt: ''as- 
jts tgnie .% .if, a (dronoistanpa 
whieh cannot he lost tight oMn deter- 


mining ' whether thC punishment of 
death or of transporation should be in- ■ 
dieted oh him. . 

Our attention bas been invited to 
several conflicts in rniings on the ques- 
tion of adequate sentenoe in a case 
based purely on eireumstantial etidence. 
Of the rulings quoted on behalf of ao- 
cased 1 perhaps the strongest is the 
case of Abdul Wahab v. Emperor (31) 
where the Judicial Commissioner of 
Peshawar Court held that purely circUm 
stautial evidence, however overwhelm- 
ing and'conviuoing it may be, has the 
character which must leave some loop- 
hole for the contingency however re- 
mote or indnitesiuial of possible error 
and although it is wholly illogical in 
case of a trial for murder to accept 
as proved for the purpose of conviotion 
and to throw any doubt on such proof 
in considering the qnestion of sentence, 
yet this is an illogioality which has 
been duly and ' consistently recognised 
by the Courts and that the Court 
should be reluctant to launch a 'person 
into eternity except in a ease of excep- 
tional strength. 

Cn the other hand reference might be 
made' to the case of the Public Prosecutor 
V. Paranadi (22), where it was held 
that where the Court was satisfied be- 
yond reasonable doubt that the accused 
was guilty of murder and the circumstan- 
ces reqnired the imf osition of the death 
penalty the fact that the conviction 
was based on circumstantial evidence 
was not a reason for passing a lesser 
sentenoe allowed by law. 

Beference might also be made to two 
rulings of this Court in one of' which 
Bahadur v. Emperor (23) the sentence 
of death was feduoed to that of 
transportation for life by a Bench 
coffti^ting of Kincaid, J. C.^ apd 
Aston, A. J. 0. In that case the , ac- 
cused had a quarrel with the woman 
whom be loved three days prior to the 
death and both bad set out together a^d 
at a distance of three miles from their 
house the woman was found . to imyo 
been murdered. All that was .said. . ih ' 
support of the reduction of Bentehf^«iM 
that the peculiar eircnmstanpSS of lioiA 

(an {1988] 76 1 a 97, . ; < 

(aa) a. i. b. taai lead. iaNsfii i. a 

Or.'!,. J. 69e=*4 H(»d; iw. , ,. .V ' 
(at) A. I. Bv 1936 8fmi s:a 7«4ji:fk(L 
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iofliotion of the lesser 

^ ' ^ btiier case is that of Karim 
Emp 0 ror (24) where, oa an 
appei^l filed by Oovernment, a Bench 
eoiisistinS of^Birlee, Ag. J, 0., and 
Aston, A. J. C., enhanced the sentence of 
transpor tali ion for life to that of death 
in a case which depended merely on cir* 
oninstantial evidence. 

It may be observed that in the oases 
of Paranadi and of Karimbux the motive 
for murder was sordid, namely the theft 
of property on the person of or in pos« 
session of the deceased, and that was 
proved to the hilt. In the Madras case 
the accused was said tfo have remqyed 
jewels from the person of the murdered 
boy and had disposed them off. In the 
Sind case the accused was a guest of 
the deceased on the night of the murder 
and had disappeared and was found in 
possession of the stolen property which 
was with the deceased on the night of 
the murder. 

Now, though 1 do hold that the fact 
that a conviction is solely based on oir- 
oumstantial evidence is by itself no 
Iground for not inflicting the sentence of 
death, I do think that it is not improper 
.to inflict a lesser sentence where there 
[are other circumstances demanding the 
[exercise of such discretion, as for instance 
the absence of a strong motive coupled 
with the possibility of the murder hav- 
ing been committed without premedita- 
tion and under a temporary derange- 
ment of the mind due to the fear of 
being prosecuted and convicted for a 
criminal offence. Unlike the English 
law where the Court is bound to pro- 
nounce judgment of death cn a person 
above the age of 16 years who is con- 
victed of murder, 8 302, K P, 0., confers 
a jurisdiction on the Court to inflict the 
lesser sentence in befitting cases. The 
reason why no discretion is vested in 
the Judges in England is that down to 
the end of the reign of William IV 
such discretion yras ei^eyeised by the 
King in ConncU, the Kinfi being always 
personally present. The list of persons 
capitally convi^iiea t^as carefully gone 
thaough and question who wm and 
who was not ^ be executed eoniddhred 
That prfctiee was dieeon* 
iInniRl at the beginning of thb reiiW <>* 
^een Yjc tbrja an d^ Was mbstituted by 
iu) br; a 4k: 


tbfi Sectary of State fcbr^the Bboie De- 
partment being vested with lurisdiction 
to advise His Majesty in such matters: 
Vol. 3, Stephen’s Criminal Daws of Eng- 
land, p. 89, ^ 

It is no doubt true that the ditoretioa 
tested in the Courts should be judi- 
•cially exercised. But the pxercise qjt suehj 
discretionary powers in any particular! 
case must depend on its own facts con- 
sidered in the light of various circum- 
stances such as the magnitfide of the{ 
mischief which the. crime has a ten- 
dency to produce, the effect of the pun- 
ishment in preventing similar crimes, thel 
motive or inducement *to the crime, dis- 
position of the criminal, aggravating or 
mitigating circumstances and the like 
and not on the long-cherished now ex- 
ploded theory cf a tooth for a tooth and 
an eye for a eye. 

When murder is committed foiflnst or 
for rape perhaps it is necessary to take 
the life of the murderer not so much as 
to prevent him from committing simi- 
lar offences, but to serve as a deterrent toj 
others for committing similar offeno^s. 
Again when a crime of a particular 
character is rampant in any locality as 
for instance wife murder in Sind the 
extreme penalty of the law is necessary to 
serve as a deterrent: Kadifbuz v. Empe* 
ror (25). On the other hand tbe reasons 
which have induced the Courts to lean 
towards the secondary sentence of trans- 
portation for life are too numerous to 
mention and it is neither easy nor pro- 
per to crystallize the circumstances 
under which such discretion should be 
exercised in favour of th6 secondary 
sentence. Without therefore making 
any such attempt it is sufficient for 
me to hold that this is a fit case in 
which it will not be unwise for 
this Court to exercise its discretion ih 
favour of accused 1. Not only tbe motive 
is deficient but there is possibUlty of 
the facts having been done in a moment 
of temporary madness and lastly so far 
as I am aware the murder of an infant 
brother *is so rare that it does not nepes- 
sarily call for tbe extreme penalty of 
the law so as to prevent othera from 
oommitting similar offenees^ 1 algo feel 
that the sehteace of fcransportatiqn ifrUl 
mlar at aecnsed 1 bimaetf h eonearneA 
A. li. B. mrnaot. t; 
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be a muob nvrtnw .pmiisbuiaai! for him 
than death. 

With all deferenee therefore to the 
iAa ,rn*^ Jodieial OOfnmiMiimer, I am 
not prepares to oonfim tbe sentence of 
death upon accused 1« but I would alter 
it to one of transportation for life. 

.With regard to the se&tenoe of ae- . 
eus^*St I am also npfi, prepared to take 
the eame serious view as that taken by 
the learned ^ndipial Ck>iximt8sioner. If 
accused 1 * was -the murderer and if ac- 
cused 2 helped him in washing the 
agath or the pair of trousers or offered 
a false explanation in respect of the in- 
culpating circumBtances which would 
have exposed her husband to a charge 
of murder, it cannot be said that she 
deserves the maximum punishment pro- 
vided under S. 201, 1. P. G. Taking into 
consideration her subordinate position 
in the house I think that the sentence 
of four' yedrs* rigorous imprisonment 
should meet the ends of justice. 1 would 
accordingly confirm the oonvictiqn of 
accused 1 and sentence him to trans- 
portation for life under 8. 302, I. F. C., 
and would alter the conviction of ac- 
cused 2 to one under S. 201, 1, P. C. and 
sentence her to four years rigorous im- 
prisonment. (On a difference of opinion 
the case was referred to a third Judge). 

Wild, A. J. C. — ^This is a refer- 
ence under S. 9 (c), Sind Courts Act, 
1866. The two accused in this case 
being respectively husband and wife 
were convicted by the learned Sessions 
Judge of Sukkur hf the murders of 
two little boys who were the step- 
brothers of accused 1. Accused 1 was 
sentenced to death and the second 
accused to transportation for life. The 
accused appealed and the appeal and the 
confirmation'case were heard by the lear- 
ned Judicial Commissioner and the lear- 
ned Mr^ Bupchand, A. J. G. They agreed 
that the first accused was guilty • of mur- 
der and that the second accused was 
guilty of an offence under S. 201, 1. P. 0. 
They, however, differed as to the sen- 
tences which should be passed oatbe two 
appellants. The ease was therefore re- 
ferred to me as the third Judge under 
S. 9 (c), Bind Courts Act. 

The matter on which I am particularly 
asked to giye my gpinimi^ is the sentence 
whieh should he passed on the two ac- 
cused but I am of the whole case: 
It is no doubt illogical In a ease like thisir 
19S0 0r. Cf;iU A U2 


where the learned Judges who have 
decided the appeals are agreed as to the 
guilt of the aceused and differ only as 
to the sentences wbiob should be ' pas- 
sed, that the opinion of the third Judge 
should be allowed to preSliil if ha differs 
from them on points on which they 
agree. S. 9 (o), however, does not restrict 
the third Judge to giving^his opinion cm 
the point or points of difference only, but 
makes it obligatory on him to give hhr 
opinion on the appeal or confirmation 
case as the case may be. This was so 
held itr Sarat Chandra Mitra v. 
per or (26), which was in respect of a 
reference to a th^jd Judge uqder S. 129, 
Criminal P. C. The case has therefore 
been argued on merits. 

sMr. Elphinston for accused 1 has laid 
stress on the improbabilities of the con- 
duct attributed to his client in first 
concealing the children and then mur- 
dering them; and in first digging a grave 
for the corpses and then throwing them 
cm the open road. He has pointed out 
the various weak points in the prosecu- 
tion case in eluding the want* of an ad^ 
equate motive for accused 1 to commit 
two such atrocious murders. Alt these 
difficulties, however, had been brought 
to the notice of and considered by the 
Judicial Commissioner and the learned 
Additional Judicial Commissioner and 
in spite of them they have held that the 
evidence is to be believed and that the 
murders were committed by accused 1. 
A third Judge should not in my opinion 
differ from the other two in such a case 
unless there is a mistake of law or some 
fact which tells in favour of the accused 
which has escaped notice; or in short 
unleEs there are strong grounds for so 
doing. In this connexion the case of Cor- 
poration of Calcutta v. Grande Venkata 
Satnam (27) may be referred to. tNow, 
there is ample evidence to connect ac- 
cused 1 with the murders. The boys 
were last seen alive with him in his 
house and their corpses were found, a 
few hours later on the road outsidS the 
bouse, which shows that when accused 1 
said that they had Isft his houBe^he 
told a falsehood. A freshly dug gi^v# 
was found in a room ef the bouss bf 
which accused 1 had the key aad newly» 
washed and blood-stained articles were 

(i) tmcl 88 Gel. 209«11 
641. * ' 

xm [tpxsl .19 Sk. h 1, a 598* .. . . j 
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^iMtMreci^ in * part of the bouse oeou* 
by. aohtised 1 and bis wife, ao> 
aoaad S. ; A possible motive for the mur- 
den was the ill feeling which existed 
between accused 1 and his father. 

It was cont&nded that most of the 
above facts fit in with the theory 
that the murders were committed by 
accused 2 who bore her father>in.law 
ill will as he had not approved of his 
son's marriage with her and had not 
received her into the family, and that 
accused 1 merely helped her to conceal 
traces of the crime and committed an 
<^eDce under S. 201, 1. P. 0. As, how- 
ever, the learned Jndiqial Commissioner 
points out, it is very improbable that 
the wife should kill the children with- 
out the assistance of the husband, and 
one piece of evidence particularly con- 
nects accused 1 with the actual commis- 
sion of the murders. This is that blood 
stains yrexB found on his trousers which 
shows that he touched the children be- 
fore their blood dried. . 

A point was taken which apparently 
has not been taken in appeals and this 
is that the murders were actually com- 
mitted about 9 p. m. and not as the 
medical witness states at 1-45 a. m. and 
that aconsed 1 was outside the house 
when the murders were committed and 
' till 1-30 a. m. or even later. The 
ground for the theory that the murders 
were committed several hours before 
the time given by the Medical Officer is 
that some half digested food was found 
in the stomach of one of the murdered 
ohildren. It is argued that the last 
meal which the children had was at 
2 p. m. when they ate their tiffin, and 
as undigested food was found in the 
stomach of one of them the murders 
could not have been committed more 
than seven hours after the meal. If 
however accused 1 and 2 kept the 
children in their house, there is no 
reason why they should have omitted 
tq feed them, and if they had had a meal 
at 7 or 8-0 p, m. the opinion of the 
Medical Officer that the murders were 
committe4 at 145 a. m. would not be 
wr^ng.: , If, bewttver, the murders were 
committed' rik an- earlimr hour, it does 
«pOt help Moused 1, because, thotigh 
ihexe is evidence tbAt ' he -.vfWs 
his house and pretendiug to. . for 

the chUdreu at vatibuk times up to 1-30 
a. m- the witndtnes certainly do iot 


show that he was continuously absent 
from bis house during the whole time 
that the murders may have been com- 
mitted. I see then no -reason to differ 
from the learned Judicial Oommissioner 
and the learned Additional Judicial Com- 
missioner as to the guilt of accused 1, 
•and in my opinion, be is jiroved to have 
committed the‘ mutters and to be guilty 
of an offence under 8. 302, 1. P. 0. 

As regards accused 2, the Police In- 
spector (Bx. 58} proves that* when the 
house was searched a newly washed 
“agatb" was found in the cupboard. 
Accused 2 was questioned abont this and 
said that ehe had washed it because she 
had used it during her menstruation. 
She took the Police Inspector to the 
cupboard in the dressing room and 
pointed out rags and pads which she 
said she bad used for menstruation, 
but they were found to be dry and 
not soiled. It is clear then that the 
explanation of accused 2 was false 
and . as it is in evidence that 
one of the children might have been 
strangled with this agabh it is a 
fair inference from the conduct of aU- 
cused 2 that the agath was used for 
the commission of the crime and was 
blood-stained and that accused 2 washed 
it to remove traces of the crime. I agree 
then with the learned Judicial Oommis- 
sioner and the learned Additional Judi- 
cial Commissioner that accused 2. know- 
ing that the murders were committed 
caused evidence of , the commission of 
the murders to disappear with the in- 
tention of screening accused 1 from legal 
punishment and with that intention 
gave false information to the polipe. My 
opinion therefore is that she is guilty of 
an offence under 8. 201, 1. P. C. 

Coming now to the question of the 
sentences which is the question parti- 
cularly referred to me for decision, it is 
to be noted that the learned Judicial 
Comnqissioner quoted with approval the 
remarks of the learned Sessions Judge 
that the double murder of two innocent 
boys was diabolical in conception and 
brutal in execution, and that there was 
absolutely no redeenoing feature tp war- 
rant the infliction of the lesser sehtipoe. 
He was therefore for confirming the death 
sentenco and I tgree with him. The 
lebrned Additional Judicial Omnipis- 
il^er was for passing a seniehce Of 
iwlmiiportatioh lor life on three grounds. 
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He ramuks that the ittotiva is defioienfe 
«nd that likMe is a p^ibility that the 
•miixdevB were cooMnitted witboat pte* 
iiieditatioD,and ondet a temporary de« 
<ran8bmeot of miod doe to a fear of 
proseedtipn for a oriminal offence, and 
.'lastly be points ont that the murder of 
’jsn infant broliiier isjio rjire an offence 
that it does not necessarily call for the 
Uestreme penalty of the law. It is, how- 
^erer, settled law that it is not necessary 
for the prbseoution to prove the motive 
thongh it is more satisfactory when the 
' motive for a crime can be inferred. Nor 
is there oany evidence that acohsed 1 
was nnder any temporary derangement 
•of mind when he committed the murders. 
The fact that he did so owing to a fear 
of being prosecuted for the confining of 
the two boys does not to my mind make 
his case any better. He had already 
Icomm^tted pne criminal offence and it is 
no palliation of his guilt that to absolve 
jhimself from punishment he committed 
another and more grievous offence. The 
case is much the same as that of man 
who commits an offence when in a state 
6i drunkenness. He has wrongly put 
himself into a position in which he may 
'be more likely to commit an offence. 
But drunkenness is no excuse if an 
offence is committed. Lastly, it is no 
doubt true that the murder of an infant 
‘brother is not a common offence and 
‘that, a murder as atrocious as that com- 
mittlsd by accused 1 is a rare occurrence. 
It does not, howevpr, follow that because 
-an offence is so atrocious as to be un- 
<nsual, it should be punished* with 
-anything alse than the extreme penalty 
provided by the law. The learned Addi- 
'tional Judicial Commissioner held that 
the fact that the conviction is solely 
based on circumstantial evidence is by 
itself no ground for not inflicting the 
■sentence of death. Mr. Blphinston, how- 
ever, for accused 1 has quoted certain 
•oases in which the lesser sentence has 
: apparently been passed on the ground 
'that the evidence was circumstantial. 
He has relied on the oase*of Abdul 
WaJutb V. Sithptr^ (21), where it was 
■said that although it is wbolfy illogical 
in a ease of a trial for murder to accept 
facts as proved for the' purpose of c!bn- 
viotion and to throw apy doubt on. such 
proof in considering the question of sen- 
tenee, yet this is an 'tihj^loiility which 
^ag been l^iy and ^recog- 


nized by the Courts. .1 am not prepared 
to follow this ruling as there is no set- 
tled practice of this or any other Court 
that in a case of murder where the evi- 
dence is circumstantial the lesser sen- 
tence should be passed! For instance 
in the Public Prosecutor v. Paramandi 
(22), it was said that if the Court is satis- 
fied beyond reasonable doubt that the 
aocnsed is guilty of murder and the 
circumstances require the imposition of 
the death penalty, the fact that the con- 
viction is based on circumstantial evi- 
dence *is not a reason for passing the 
lesser sentence allowed by law. ^ses 
have been cited in which, in this pro- 
vince the lesser sentence has been 
passed in murder cases where the evi- 
dence has been circumstantial. The first 
of these is Isarsing Swansingh v. Em- . 
peror (28), where the sentence of trans- 
portation for life was apparently passed 
by the Sessions Judge of Hyderabad in 
a murder ease, where the evidence was 
•circumstantial. In Emperor v. Mfshomed 
Bux (29), where the case was referred 
to the High Court nnder 'S. 307, Cri- 
minal P. C.. a sentence lof transporta- 
tion for life was passed in a murder 
case in view of the circumstantial na- 
ture of the evidence and the unanimous 
verdict of the jury for acquittal. In a 
similar case, however, which is unre- 
ported a reference was made by the 
Sessions Judge of Poona to tbe High 
Court of Bombay where the evidence of 
the murder was entirely circumstantial 
and there was a unanimous verdict of 
the jury for acquittal. The High Court 
in that case agreed with the Sessions 
Judge that the accused was guilty of 
murder and sentenced him to death. In 
Bahadur v. Emperor (23), which was 
a confirmation case, the appeal Court 
did not confirm the death sentence pas- 
sed by tbe Sessions Judge of Hyderabad 
in the peculiar ciroumstanoes of the 
case. Lastly, in Bhag Shaikh y: Em<-i 
peror (30) the appeal Court said : ... 

"We cannot oonoeal from ooraalTM the faot! 
that the evidence le purely cireumetantial angf 
that we are by no means altogether eatielled, M . 
to what the motive was," 

and while confirming the oonvi^ogiiekf 
an offence under 8. 302 re3nflitd‘the'iM^.<i . 

(88) [1918] 7 a. L. B. 109=15 Or. L. 7. 

241 . 0 . 585 . ' . :* 

(89) A. 1. B. 19S1 Sind iSSseto 1. 0.' 

Or. h. 3. eOSante B. 148. 
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of transportation f6r life. 
Oibi t|Ml.cfther hand in the roorot ease ot 
SirntM^hsh T. Emperor (20. a Ben<»)t' 
df this Oonrt on an appeal filed bp Go- 
vernment enhi^ced the sentenoe of 
transportation ‘for life to one of death 
in a ease which depended merely on 
oironmstantial evidenoe. From the abore 
eases it is clear that there is no practice 
of this Gonrt that the lesser sentenoe 
shoold invariably be passed in a murder 
case where the eyidenoe is merely cir- 
cumstantial. It is not the practice of 
the Madras or Bombay High Courts and 
in England most of the murderers*are 
hanged on oironmstantial evidence. In 
this case the oironmstantial evidence* is 
to my mind very clear and the murders 
were particulaidy atrocious as the mur- 
dered boys were so young and were the 
stepbrothers of accused 1. I see there- 
fore no reason why the death sentence 
should not -be confirmed. 

It was urged that though the learned 
Sessions Judge might have been right in* 
passing a sentence of death, in the first 
instance, it would not be right to con- 
firm that sentence now owing to the de- 
lay which has occurred since the sen- 
tence was first passed. In this connex- 
ion the case of Autar Singh v. Emperor 
(31) has been referred to. That was a 
case where the Judges forming a Bench 
which heard the appeal and the confir- 
mation case differed and the matter was 
referred to a third Judge. The third 
Judge was oppressed by the feeling that 
the appellants had, through no fault of 
theirs, capital sentmces suspmided over 
their heads for nearly six months and 
apparently also took ii^ consideration 
the dronmStanoe that one of the learned 
Judges of the Oonrt expressed. himsMf 
as dissatisfied with the evidence. The 
date' ON which the sentence of death 
was p e mid was Slth August 1929 which 
is a littih moVs^Uhaa Mx months ago but 
the ease oah be distinguished, if neces- 
sara on the gseittid that there was a 
diflanBiOS of .oiwnion between the two 
ih^iss le to the goilt of the appellants 
liyliiii iitot is nirt 80 here. In the oase 
c^ ajh'fMth^ Ahrder the delay in con- 
finpiisd BilMh^tbsue pf death hiay pefhaps 
b#t|ihen injbo Oonsideietioii, but this is 
iotiul ordinary murder. . I 'See theu no 
■rpsplA for.paeMiigthe lesiter sentenoe on 
of. the-dslay whMi.has u nfor. 

0»1*1 It Gti 1,0; S8S. 


tupately ooeorred in confirming the death 
tehtence. ‘ 

.As regards the sentenoe to be iinposedr 
on aooused 2, the learned pleader for 
accused 2 has referred to two cases,. 
AAho V. Emperor (32) and Ku&am v. 
Emperor (33). In the former case a. 
sentence of nina months was passed idt 
an offence under B. 201 and in the- 
second case a sentence of four years' 
rigorous imprisonment. The iMmed* 
Judicial Commissioner jnesumably 
thinks that as the offences sought to ber 
concealed was the offence of murder, thei- 
maxinium penalty for .an offence under 
S. 201 shdald be passed, that is the sen- 
tence of seven years’ rigorous imprison- 
ment. The learned Additional Judicial 
Commissioner takes into consideration 
that the person to be shielded from 
prosecution was the husband of accused' 
2. Taking into consideration the Sub- 
ordinate position of accused 2 in the- 
house, he thinks that a sentenoe of four 
years- rigorons imprisonment would 
meet the ends of justice. I am impressed- 
by the reasoning of the learned Addi- 
tional Judicial Commissioner ahd think. 
that as accused 2 is not proved to have- 
committed the murder and acted with' 
the intention of screening her husband 
from punishment, the sentenoe suggested 
by the learned Additional Jndicial Com- 
missioner is sufficient and appropriate. 
I would therefore confirm the sentence' 
of death passed on accused 1 and would- 
dismiss bis appeal. I would alter the- 
oohviotion of accused 2 from one under 
S. 302 lo one under S. 201 and wonldi 
sentence her to four years ri||orous im- 
prisonment under the latter section. 

P.N./R.K. Order acoordingly. 

(82) A.I.B. 1925 Sind 257=86 LO, 961=96 Gr. 

L. J. 897=19 S.IbB. 6. 

(88) A.I.B. 1925 Msg. 407=91 I.a 286=27 Or;. 

L.J. 60=21 N.L.B. 86. 
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M Privy CoiwcW— i« not o Court 
of criinfnol apposl unloM grove injutUce 
it doiie*-«CriailniM Triel, • 

Ilia Privy Oounoil doM .not tit at a Ciourt of 
oriminal apptal. To allow oriminal prooee- 
dingt to hB re, viewed by it there mutt have 
been suMantlal and grave injuetioe done: 

cate (1887) 13 A, C. 459, Foil 
«» [P 885 0 2]. 

* (h) Criminal P. C.,*S. *297— Dietinetion 
iiotwoen manelaughter and murder not 
coneidored^Conviction for pturder not tut* 
dainable — Conviction was quashed — Cri- 
minal Trial. 

In the judgment of the lower Court which 
oonvioted the aeouted *of murder without the 
aid of a jury there was not the eligl^est en- 
quiry intoT whethes, assuming that the shot 
which resulted in the death of the deceased 
eras fired by the accused, the act amounted to 
manelaughter and not murder. There was no 
attempt to face the question of whether the 
standard of proof required to prove murder as 
against manslaughter had in the case been 
reached. 

H^ld: that , if the case had been before a 
jury gnd tl^ dudge had not explained to them 
iihe possibility of a verdict of manslaughter 
but had said if not accident the only alterna- 
*tive is murder, that would have been an er- 
toncous summing up. The question as bet- 
ween manslaughter and murder being entirely 
'«un dealt with and in the absence of evidence 
eti fficient to reach the standard of proof neces* 
'Sa ry to involve a conviction for murder theoon- 
*v lotion must be quashed. [P 888 G 1, 2] 

D, L. Fritt and Horace Douglas — for 
Appellant. 

Attorney General C. JET, Pearson — for 
:bhe Crown. 

Viscount Dunedin. — This appeal, 
ior which special leave was granted by 
His Majesty in Council is against a con- 
viction of the appellant for the murder 
of his wife, Mrs. Knowles, by the Acting 
Oircuit Judge of Ashanti on 23rd Nov- 
ember 1928. The case was tried by the 
Judge without a jury and the appellant 
was not allowed the assistance of either 
solicitor or counsel. The grounds of 
oppeal are first, no jurisdiction, and 
eeoond, that there was no evidence on 
v7hioh a conviction of murder could be 
maintained* The Court of Ashanti by 
which the appellant was tried was 
lestabliahefd by the Ashanti Administra- 
iiioh Ordinance No. 1 of 1902. • The sec- 
tions of the* Ordinance, as amended by 
•subsequent ordinanoes which bear on 
the Imethod of trial in criminal oases 
are the following: * • 

6: ** Where not otherwise provided 
d>y some other statute, ordinance, or other law 
for the time being in foroie, in Ashanti, the 
Court shall in chuees ghd lawtters brought or 
asliing bslote Mi he guided by the law in force 
An the Oold <0eset OolmS he set forth in 


Ss. 14 and 19, of the Supreine Court Ordinance 
of the said Colony.^* 

Section 9: ** So far as it is practicable and 
local circumstances permit, the procedure in 
the Court, civil and oriminal, shall be tbe 
same as the procedure in the Supreme Court 
of the Gold Coast Oolony.** ^ 

Section 10: '* In no causa or matter, civil or 
oriminal, shall the employment of a barrister 
or solicitor be allowed.^' 

It is unnecessary to quote the various 
sections of the Acts which regulate 
procedure in the Gold Coast, as it is 
clear that if the trial had been in the. 
Gold Coast it would have been impera- 
tive to have a jury for a capital ease 
and the prisoner would, if he ehote, 
have bad the assistance of counsel and 
solicitor. The appellant therefore con- 
tends that a jury for a capital case was 
a sine qua non, and that a convic- 
tion by a Judge sitting . alone cannot 
stand. The Attorney-General stated, 
and it was not denied by the appellant, 
that as a matter of fact there never has 
been hitherto trial by jury in Ashanti. 

• Now the direction that in Ashanti 
the oriipinal procedure of the Gold 
Coast shall be the guide is not absolute, 
but is qualified by the provisions of 
S. 9. If jury trial is not praetioable, 
or not permitted by local circumstances, 
then the direction does not apply. 
Practicability and the state of local 
circumstances are questions which can 
only be determined in Ashanti on the 
spot. It is impossible for their Lord- 
ships of this Board to form a conclu- 
sion on such matters, and it is not for 
them to turn themselves into a local 
tribunal. They are qf opinion that this 
is a matter to which the maxim Omnia 
praesumuntur rite et solemniter acta 
clearly applies, and they are therefore un- 
able to sanction this ground of appeal. 

Before dealing with the question of 
the evidence their Lordships tttink it 
necessary emphatically to repeat what 
has been said on many occasions, that 
they do not sit as a * Court of criminal 
appeal. To allow oriminal proceedings 
to be reviewed, to use the words oi 
Lord Watson in Dillet^s case (1) at 
p. 467, there must have beau 'Sub- 
stantial and grave injustice done.^' ^ In 
the present case if it bad turned out 
that it was against the lew for a Jud^ 
to try a capital case without a inty/ 
that would have beSn substantial inius- 

U) tlteg 12 A. 0. 4($04BSie Goa, C. 
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tli^i far it would b&T« bean conviction 
witfairat/jarisdlction, and it was on that 
grout^ that leave of appeal was mani. 
f6Stly granted. But the case once 
brought up it *is incumbent on their 
liordsbips to examine the judgment as 
given. Even in this somewhat excep- 
tional case, however, their Lordships 
are still not sitting as an ordinary 
criminal Court of appeal in which case 
they would be entitled to consider what 
would have been their own verdict. 
Though the criterion is hardly as strict 
as it would have been on an applica- 
tion for leave based on the simple 
ground that the evidence did not sup- 
port the verdict, yet they must be 
satisfied to use the words of Lord 
Sumner in Ibrahim v. The King (2) at 
p. 615, "there is something which in 
the particular case deprives the accused 
of the substance of fair trial.*’ 

Now the facts of the case as proved 
are simple enough. The appellant and* 
his wife were alone in their bedroom 
after luncheon. There had been guests 
at luncheon, and they had gone away 
shortly after 2 p. m. without anything 
noticeable having happened. Their 
native servants heard loud voices sug- 
gestive of quarrelling. The appellant 
and his wife, it was proved, lived 
generally on good and, indeed, affec- 
tionate terms but had occasional 
quarrels which were greatly induced 
by the fact that both the appellant and 
his wife ware addicted to the taking of 
too much liquor, and the appellant 
drugs (sic), and were often in a drunken 
or semi-drunken and dazed condition. 

The evidence as to* the time is con- 
fused and contradictory, but somewhere 
between 1 and 5 the native servants 
heard a shot and a cry. They were 
frightened and one of them ran oS to 
the District Oommissioner, who had 
been one of the guests at the luncheon 
and said what he had heard. The Dis- 
trict Oommissioner took his car and 
went ofif to the house of the accused, 
whom he saw> and asl^ed iC there had 
bee& an, 'accident* The adcueed' said 
it was all rigbi The District Commfs- 
then went ckway. The 
serv ant we nt ba ch a gain^ lat er and two 

(¥) ti. j. p. o issssse , 

T. t*. R. 0. e. h. T. 

as. 


hohrs later the District; Oommissioner 
wrote saying the native servants yr^re* 
very excited, and asking if he . could, be- 
of any service. To this letter he gob 
no reply. About the same time the* 
native servant was called into the room 
and told to clean up a pool of blood, ^ 
The accused s&id td his wife he wbnld * 
like to send her to the ' hospital. Ho 
then said he 'would go himself, and' 
went. When he was gone, the cook, by 
desire of Mrs. Knowles, lifted a revolver 
which was by the bed put it into a box,, 
locked ‘it, and gave her the key; Whiloj 
clearing up the blood he picked up 
something which he did not recognise, ; 
but which was a revolver bullet. 

That evening the accused got a sleep- 
ing draught containing morphia from tho 
dispensary of the hospital. Next even- 
ing he got a repetition of the mediclno 
and a hypodermic Syringe* witfi two 
ampoules of morphia. About 3 o|olook 
that day Dr. Gush, who lived ab 
Kumasi, beard that something had: 
happened and in consequence drove 
down to Bekwai, where the accused 
lived. He found the accused in a some- 
what dazed condition and bearing sign» 
of the results of alcohol and the druga 
above referred to. The accused volun- 
teered the information that there had 
been "a domestic fracas,** and showed 
him his left leg covered with bruiaea 
which he said had been inflicted by 
his wife with an Indian club. He also 
said that she had 'been nagging hini 
and he had said if she didn’t stop hOi 
would put a bullet in her^ Dr. Gush 
asked to see Mrs. Knowles, and heard 
her say she would like to see him. He 
then went into the bedroom with the 
accused and examined the wounds^ 
which be found had been treated with 
iodine by the accused, a proper, though 
in the circumstances scarcely asuffi- 
oiant, treatment. The wound was such 
a wound as would be inflicted by a. 
revolver bullet. It was in a peculiar 
direction. The bullet had entered the- 
left buttock and proceeded in an upward 
direction, *and making its exit at the^ 
iQwer side of the abdomen on the righb 
side, hgving, as^ was afterwards disclosed 
at a post-mortem, pierced the intestine,, 
the bladder and the uteziis. It was hob 
bieediug directly when Dr, Oosb saw^ 
ii|,4iut there was some blood eqmihib 
from the vagina*^ 
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Ha askad Mi»*KaowIaa how bhaae> 
udsQt iMptiasod aod Abo said sbs had 
bean examiJaing her hnsband's revolvar 
which ha^ been reoenUy cleaned by 
the police; fihat she bad pat the revolver 
down on a chair,- and shortly after sat 
upcm it, that she tried to remove it 
ftoote nndemeath her, bet the open- 
work. sleeve of her dress oaaght in the 
trigger and the revolver went off. 

Dr. Gush said she must go to the 
hospital bat had better have a bath 
first. He foand the accused at the fire 
Qaite dazed. He went to fetch bis oar, 
and on bomiqg • back got the revolver 
from Mrs. Knowles, and found in it five 
‘cartridges and one empty shell. He 
noticed a hole in the mosquito net 
which covered the two beds. Mrs. 
Knowles died the next day, but before 
she died she made a dying declaration. 
This was te the same effect as to what 
she had said to Dr. Gosh with two 
small differences. She mentioned that 
the revolver had been cleaned, but did 
not say “by the police,” and she said 
that before it happened the boy had 
borne in with afternoon te% Other 
matters to be mentioned are that the 
mosquito net had several holes in it : 
that the accused said that on one 
occasion his wife had put a bullet past 
him while he was in bed ; that another 
bullet was found by the police and 
certain marks on the furniture. Farther, 
on 23nd October the Acting and Assist* 
ant Commissionev of Police went to 
Bekwai and found the accused in bed 
lying in blood-stained sheets and having 
on blood-stained pyjamas. He was 
weak and ill, bat they considered him 
rational. They told him that they were 
going to detain him on a charge of 
oaasing grievoas bodily harm and that 
a dying declaration was to be taken 
from his wife. He then made several 
remarks, viz. : “1 think she will roll 
up” (i. e , die), “This is a bad business, 
1 may go to prison.” “If she roils ap 1 
am afraid I am for it.” He went with 
them to Knmasi, and in tb«f Assistant 
Ooinmissioner’s bungalow, , while the 
Acting Oommissmer went for a war- 
rant, he said: "1 don’t oare what happens 
to . me, I am worried admat mV wife," 
and then, “If my wife. imUs np it means 
a inncder case,*’ and again, “If my w.ife 
tells op I will be bong by the neok 
ahtii I am dead.” 


Their Lordships mast now examine 
the jadgment. lathe judgment of the 
Oirentt Judge is to be found what to a 
jury would hare been the summing «p, 
and then the verdict. Now the Judge 
examines at great length the possibi- 
lities as to which bullet of the two 
bullets found, one of which bad made 
dents in the furniture ‘ was the 
bullet which caused the wound. Upon 
this question he comes to no certain 
conclusion, being oppressed by the 
difficulties as to either theory. In their 
LordsBips' view this enquiry is quite by 
the mark. It is quite certain that the 
deceased was killed by a revplver bullet, 
and there being no certain evidence as 
to the position of the parties at the 
time, no oonclusion can be drawn from 
the possible indicia as to the flight of 
the bullet. The Judge next takes up 
the story of the deceased as given in 
the evidence of Dr. Gush, and as given 
in the wife’s dying dedaration, and 
• along with it the story as given by the 
prisoner himself when he gave evidence 
at the time. That story, 'abbreviated, 
is as follows : That he had had a 
quarrel with his wife about nothing, 
which ended, that be then went to b^ 
to sleep, that he saw his wife come in 
and start to undress and afterwards 
went to sleep, that there was a shot 
fired which woke him, and he heard his 
wife say she bad been shot, that ha 
jumped up and said: “ show>me, show 
me" (this was a remark heard by one of 
the servants behind the door), that he 
plugged the wound and put her to bed, 
and she said: “People will think I hate 
done this purposely," to which he 
replied she had only to lie quiet and he 
would take the blame. That he did not 
trouble about the District Commis- 
sioner’s note, as being a medical man 
himself he had done what was needfbi 
and that he did not want her disturbed. 
That afternoon he took drink and 
drugs, and to use his own words: . ' 

"I bad the fixed idea of proteoting my wifCi, , 
and didn’t realize until later that myistateoi . 
mente were daugeroas, I bad an idea fixed 
that 1 would take any punishment if 1 eonw 
save my wife," '' 

As regards the revolver he Mifrtl^ 
be usually kept it under his pUle'fr 
fitted in a holster; that on this ocf^SioA « 
he took it out of the hdister, ccoliBd ‘iff ' 
and laid it on the. book efise. ‘ThciJudii 
then examinettfaesh 
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U&fiafcisfaiotory. He is particularly 
by . th^ statement of Mrs. 
Bljsoiiles as to the servant bringing tea, 
which was not true, and he saw no 
^reason for the appellant taking out the 
revolver and cooking it, and points out 
the discrepancy as to its place, the 
appellant saying it was on the book 
case, while Mrs. Knowles said it was on 
the chair. He lays stress on the various 
remarks made by the appellant after 
the event, which he considers were not 
made, except as to those on the 22nd 
when in a dazed condition. He*thinks 
it proved that there was a domestic 
fracas, and ^considers tl^e remark that 
he would put a bullet through his wife 
if she did not stop, very significant. He, 
therefore, comes to the conclusion that 
the wife’s story was not true, and then 
he says: “Taken as above the evidence 
against the prisoner is overwhelming.” 

Now the learned Judge was entitled 
to draw his own conclusions as to whe- 
ther Mrs. Knowles’s account was true,, 
and their Lordships, not being as above 
stated, an ordinary Court of criminal 
appeal, would not consider themselves 
entitled to set that aside upon the 
ground that they would come to a 
different conclusion on the facts as 
found. Having come to the conclusion 
that the story of an accident could not 
be substantiated, and the position and 
direction of the wound excluding all 
idea of deliberate self-infiiction, he was 
driven to the conclusion that the shot 
was fired by the appellant. That there 
was criminsJity in what happened is a 
necessary result of that conclusion. In 
a fit of drunken recklessness to fire a 
/shot to silence a nagging woman, which 
shot the woman, even though the shot 
was not intended to hit her, is a crime. 

But t|ie fatal flaw in the judgment is 
that having set aside Mrs, Knowles’s 
account of the occurrence as accident he 
at once assumed that the only aiterna* 
tive to accident is murder. There is 
notthe slightest inquiry into whether 
assuming that the shot was fired by the 
aceusi^, the act ' amemnted to man- 
slaughter and imt murder. There is no 
atteMpt to face the question of whether 
^.!mqdard of proo^ i^Uired tojprove 
jmutder as against manslaughter, 

% this case been maehed. If the ease 
had .been before a jury and the Judge 
: imt expUii^^ theposeiMf 


Uty of a verdict of manslaughter, but] 
had said, if not accident the only alter- 
native is murder, that would have been] 
an erroneous summing up. That iSj 
what is to be found in the judsooientj 
The question as between manslaughter! 
and murder is entirely undealt with, 
and their Lordships are^ therefore, aK 
the learned Judge failed to cdnsiderl 
the question, bound to consider whether 
the evidence here reached thq standard 
of proof necessary to involve a oonvic- 
tion for murder. They are clearly of 
opinion that it did not. A conviotiou 
lor manslaughter might . havd been a 
different ihatter, but that is not before 
their Lordships. They have, therefore, 
humbly advised His Majesty to quash 
the conviction. 

M.K./R.K. Conviction quashed. 

Solicitors for Appellant — Wynne^Baso^ 
ter & Keeble. • • 

Solicitors for Bespondent — Burohells. 


1930 Cr. Cases 886 

(AllshabAd) 

® Boys, J. 

Chhotay and others — Appellants. 

V. \ 

Emperor — Opposite Party. 

Criminal App. No. 977 of 1929, Pe- 
cided on 14th April 1930, from an order 
of Addl. Sess. Judge, Etab, D/- 7th Sep- 
tember 1929. 

Penml Code, S. 99 ^ Right of 
defence. 

An amin assisted by a kariuda, the karinda's 
master and accompanied by the police and 
some servants who were probably employed at 
lathials of the samindar went to attach a crop. 
The party went in some force because they 
had information that the attachment would 
be resisted with violence and was in fact 
resisted with violence. The zamindar was 
struck to the ground and received several in- 
juries. Thereupon and practically inatautlyf 
the zamindar*B men rushed bn his assallanls 
and severely beat two, with some minor inju- 
ries to one or more. The two men severely 
beaten were the man whose crop wae to be at* 
taohed and his father, they being also thi^ two 
who are said to have ooramenoed the attack on. 
the attaching party. Both these two severely 
injured men ^ied. 

Held : that the fact that the assailants 4ld 
not actually snoceed in assaulting anyone bat 
the simirnar did qot show imything by way of 
intention of assailants in the light ofthentot 
that the eoanter-attack by the samindar’a men 
in Menos of the satnindar was: prohahly in- 
itemneens and zamlndar’s men were entitled 
to gte of right oi private defence. (F 8B9 0 ll 
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Saila Nath Mukerji aad Skahir Ali — 
lor Appellants. 

Sankar Saran-’iox the Grown. 

Jiu4^etit.'~Six men appeal from a 
eonviotlon under S. 304i 1. P. 0., and a 
eentenee thereunder of three years’ 
rigorous imprisonment. The faots briefly^ 
fee that an «min ’assisted by a kar * 
inda, the karinda's master and accom* 
panied by the police and some servants 
who were .probably employed as lathials 
of the zamindair went to attach a crop. 
The party went in ’some force because 
they bad information that the attach- 
ment wodld be resisted with, violence. 
The circumstances are of course peculiar 
to this particular case, and it is, there- 
fore, unnecessary to detail them in view 
of the fact that while 1 have been asked 
to read the whole judgment carefully I 
have not bad any of the evidence laid 
'befdre'tee. The findings are quite clear. 
The party intending to effect the at- 
tachment was resisted with violence. 
The zamindar was struck to the ground 
«nd received several injuries. There- 
upon, and 1 have no doubt practically 
instantly, the zamindar's men rushed On 
his assailants and severely beat two, 
with some minor injuries to one or 
more. The two men severely beaten 
were the man whose crop was to be at- 
tached and his father, they being also 
the two who are said to have commenced 
the atthck on the attaching party. Both 
these two severely injured men have 
died, and the question is what is the 
right view to take of the responsibility 
of the present appellants. The Judge 
■has held tbftt they committed their acts 
on grave and sudden provocation. He 
has refused them the benefit of a plea 
of the right of self defence because he 
says that there is nothing to show that 
the attacking party were going on to 
do anything further. With that view I 
do not think that 1 should agree. * The 
wb(de of the circumstances would in- 
dicate that the fact that the assailants 
did hot actually succeed in agsaulting 
anymte but Azbar Husain, the zamindar, 
does not show anything in the light of 
the |aot that the counter-attack by the 
'zamindar’s men in defence of the zamia- 
dar was probably, instalitaneoua. 1 
ehPaldt therefore, live been inelined to 
give the aooused the full benedt of tbeit 
'plea bat fof the fact . that they have 
andoubtedlT exceeded their right in 


view of the number of injuries inflicted 
on Ohhattar. But taking all the facts 
into consideration I do not think that 
a sentence ef three years’ rigorous im- 
prisonment was called for. It is in my 
view always desirable to make every 
effort to discover who was responsible 
for the initiation of violence and to 
punish such person heavily while deal- 
ing more leniently with the man whose 
violence was provoked, even if be 
exceeded the limits of his rights. In 
this case I would have given a sentence 
of six months’ rigorous imprisonment; 
The accused have already suffered that 
and a little more. I, therefore', while 
maintaining the conviction, reduce the 
sentence to the period already undes- 
gone. The six appellants will be forth- 
with released. 

V. B./B.K. Sentence reduced. 

1930 Cr. Cases 889 
^ (Bombay) 

Mibza and Broomfiedd, JJ. 

Dhanrdf J, Parmar — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Appln. No. 30 of 1930, 
Decided on 20th March 1930, from deci- 
sion of Mag., First Class, Dohad. 

^ Petroleum Act, S. 15 (cl-^-AccuMd granted 
lieenee heeded es “licence for pocMMion of 
dangeroue petroleum’’ — Licence providing, 
thot eecuied was entitled to store 1,000 
gallons of petroleum in his shed— Licensee 
possessing excess quantity but storing it in 
another’s shed— As heading of licence was 
merely descript ive and accused never stored 
more than prescribed rquantity, he was not 
liable to be convicted. 

The lioenoe granted 'to the aooused was 
headed as ’’lioenoe to poasess dangerous petro- 
lenm’’. The lioenae then prooeeded. “Lioenoe is 

hereby granted to for the storage in the 

storage abed described below of 1,000 gallons of 
dangerous petroleum.’’ The aooused on several 
occasions got possession of more than 1,000 
gallons, but he never stored In bis shed mom 
than 1,000 gallons, the excess. quantity being 
stored on bis behalf by another who had ptopet 
lioenoe. • * 

Held : that the heading of the lioenoe was 
merely desoriptive and so,. as the aoonsed nevet 
stored more than the permitted quantity in hil . 
shed, ha was not liable to be oonvioted. „ . 

[p soot SJ 

ff. O, Mahadevia and M. K. MtMars 
for Applieant. 

W. B. Pra(fkai»‘’’’’f0t the Grown. ^ 
Broomlieldi, J. -’’“ .The 

thlg caM hag a. Uebnente 

and stontge-. of dimgdzoM'' ' 
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S'om Biiteft^ed in a0oor4aQce 'with B. S, 
Oiia9« Bart S, af the rules under the 
^et^euin Aet^ Ha has been oonvioted 
and fined Bs. ^ under S. 16 (o) of the 
Act which renders penal the breach of 
any condition contained in a licence 
granted under the Act. The licence 
granted to the applicant is in this form* 
It is headed ; 

** Licence . 6o possess dangerous petiroleum, 
otherwise than in bulk, in quantity exceeding 
40 gallons/* 

It then proceeds as follows : 

''Licence is hereby granted to Mr. D.*T. Par- 
mar of Surat for the storage, in the storage 
shed at Dohad described below, of 1,000 one 
thousand gallons of dangevous petroleum sub- 
ject to the rules for the storage of petrolefUm 
published in Notifioation No. 2572 dated 16th 
May 1909, and to the further conditions on the 
back of the license up to Slat December 1928.’* 
Then there follows a description of 
the storage shed. We are not concerned 
with the farther <conditions on the back 
of the licence as it has not been sug- 
gested that there has been any breach 
of those. The facta of the case are that* 
on three occasions, viz., 16th March 
1929, 20th June 1929 and 10th August 
1929, 660 cans of dangerous petroleum 
which had been consigned to the ac- 
cused’s firm were delivered to the man- 
ager of the firm at the Dohad Bailway 
Station. *660 cans contain 1,320 gallons, 
but the whole quantity was not on any 
of these three occasions stored in the 
shed belonging to the accused in respect 
of which the licence has been granted 
to him. On the first two occasions the 
excess quantity was stored on the ac- 
cused’s behalf in a properly licenced 
storage shed belonging to one T. E. 
Singaporewala. On the third occasion 
the excess quantity beyond the 1,000 
gallons which the accused was entitled 
to store in his shed was consigned by 
rail to* M. 0. Parikh, a partner of the 
firm, at Suth Boad Station. , 

The contention of the prosecution is 
that the licence granted to the accused 
prohibits his being in possession of more 
than 1,000 gallons pf dangerous petro- 
leum, whether the petroleum is stored 
in his own Irc^nted shed or in any other 
plsftse. The Magistrate has referred 
|p the definition of the word ‘‘possession’' 
given by Sir James Stephen in bis Digest 
of Orlminal Lew (p. 243) 

moysable thing is’ said tc b# in the fcws- 
slon of a parson i^en ha is. so situated with 
t6' It that he lni|the;power 'tb deal 
It as nwnev eaelUi^ea* of all otliet ^ 


sons, and when the oireumetaaoea are snob 
that he may be presumed to intend to do so iia 
case of need.** 

The learned Magistrate hae taken the 
licence granted to the accused to be a» 
a licence for the possession of 1,000' 
gallons of dangerous pgtrc^^um in the^ 
above, sense of Mbie word ^pDSsetsInhi’' enS 
considers therefore that therebgs been 
a breach of the conditions of the licence; 
The learned Government Pleader has- 
supported this view. He relies upon the 
heading to the lioenCe and contends that 
this on^ht to be regarded as one of the, 
terms. our opinion this is not aj 
reasonable view to take. The words at' 
the beginning : 

'* License to pOBsess dangerous petroISum, 
otherwise than in bulk, in quantity exceeding 
40 gallons” 

are clearly no more than a descriptive 
heading. It would be quite tmreadbnable 
to regard it as one of the terms of the 
licence, particularly as no definite quan- 
tity o*f petroleum is specified therein. The 
operative part of the licence is contained 
in the clause which 1 have already givqn 
and which merely provides for the stor- 
age of 1,000 gallons of dangerous pet- 
roleum in the accused’s storage shed at 
Dohad. As the accused has not been 
shown to have stored more than 1,000' 
gallons in his shed it does not appear to 
us that there has been any breach of the 
conditions of the licence. It w&s sug- 
gested to us by the learned Government 
Pleader that if ^ person to whptn^ 
licence has been granted in respect of 
1,000 gallons may store 1,000 gallons 
in his own shed and may* also store* 
further quantity in a shed or sheds be- 
longing to otiher persons there may per- 
haps be an avoidance of the payment of 
fees to Ooveroment. There is no* 
evidence on the record on the ques- 
tion of fees, but anyhow it is obvi- 
ous that if Government desires that the 
possession of dangerous petroleqm in the^ 
sense of the word "poesession’* which 
has been, suggested to us should be res- 
tricted, nothing could be easier' than for 
Government to prescribe a licence in a< 
form which would cover it. The license 
in the* present case obviously does not 
eoTct it or cover anything else than the 
storage of 1,006 gallons in the storage^ 
shed described in the licence. In our 
0 {d«Bon, the acensed has been vrron^y' 
oemvicted* We set aside the conViotiom 
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and Mtntoaoa md direct thet the 'fine, if 
paid,^ be refunded. 

Mirxa', J.— I agree. 

S.H./S.K. * Oonviotion set aside. 

^^rntmern^em 

1930 Cr. Cates 891 

^ JBombty) 

MiBZA AND’ Broomfield, JJ. 

In re Shivlhigappa Bhagappa. 
Criminal, Reva, Appln. No. 16 of 1930, 
Decided on Ist April 1930, from order of 
Bub-Divisional Magistrate, First Glass, 
Third Division, Dharwar. , 

(a) Crimfnal P. C«, S. 155 ( 2 )--Coin plaint. 
Application requiring aanotioa of*tfae Court 

tor making an Imreetigation under S. 155 (2) is 
not a complaint. [P 891 0 2] 

(b) Criminal P« C., S. 173 — Court order- 
ing iikvestigatidii under S. 155 (2) — After 
investigation' charge sheet filed — Charge 
sheet giving sections of Penal Code but not 
givii|g aiiy details or circumstances'— Prose- 
cution dhnnot*be based on such charge sheet 
treating it either as complaint or report 
— CriminAl P. C., S. 190 (1) (b). 

Where the Court makes an order for iqvesti- 

S ation under S. 155 (2) and a charge sheet is 
lied after making the investigation^ that 
charge sheet can be regarded as coming under 
the description of report ; but if such charge 
sheet, after mentioning sections of Penal Code, 
fails to give any details or circumstances of 
any description, the provisions of S. 173 which 
require that the nature of the information 
should be stated and those of S. 193 (1) ^b) 
which require that the facts constituting the 
offences should be stated are disregarded and 
BO prosecution cannot be based on such charge 
sheet treating it either as report or complaint : 
37 Cal, 49 and A, I, R, 1924 Cal 476, Foil. 

[P 892 C 1] 

H, C. Coyajee, 55. J, Desai and S. 
B. Jathar — for Applicant. 

W, B. Pmdhan — for the Crown. 
Mirza, J. — This is an application for 
revision of an order made by the Sub- 
Divisional Magistrate, First Class. Third 
Division, Dharwar, refusing to take 
action on an application made by the 
petitioner to that Court that the pro- 
ceedings against him now pending in the 
Court of the same Magistrate may be 
terminated and he may be discharged. 
The petitioner is being tried for offences 
under Ss. 161 to 165 and 109, 1. P. G. 
They are cognizable offences. Proceed- 
ings a^inst the petitioner wSre started 
by Bz. 1-A whieh was an application 
made to the District Magistrate* asking 
that an investigation may be directed 
a^inst the petitidher under the provi- 
sions of S. 16S (3), Otiminal P. 0, THe 
DIattiot Magistrate hatleg made an 
order lot investigation^ under that section 


the police oMoer, N, S, Ourtu, made an 
investigation and thereafter filed a 
charge sheet before the Court. The case^ 
has proceeded on the basis of this appli- 
cation, Ex. 1*A, and tbe^barge sheet. 

It is contended on behalf of the .peti- 
tioner, firstly, that no report has been 
made to the Court as required by 8^.178, 
Criminal P. G., and, secondly, that; if 
the charge sheet in the case is to be re- 
garded as a report, it is not a valid report 
under S. 190 (1) (b) because it fails^ to 
set out the statement of facts which 
would constitute the offences with which, 
the petitioner is, being charged. It is 
alse contended on behalf of the peti- 
tioner that the procedure followed in 
the case contravenes the provisions .of 
S. 190, Criminal P. 0., which are that 
the Magistrate may take cognizance of 
any offence : (a) upon receiving a com-' 
plaint of facts which constitute such 
offence ; (b) upon a report in writing Of 
such facts made by any police officer. 

It is clear from the facts .stated that 
the application first made to the District 
Magistrate cannot be regarded as a com- 
plaint. It was not put forward as a 
complaint but as an application requiring 
sanction of the Court for making an in- 
vestigation under S. 155 (2), Criminal 
P. 0. The charge sheet subsequently . 
filed before the Court, however, can in 
my opinion, be regarded as coming 
under the description of a report. The 
District Magistrate has evidently treated 
this charge sheet as a report and has 
taken cognizance of , the 'offence under 
S. 190 (1) (b) on the strength of this 
report. S. 173 (1) (a) provides that thC’ 
police report on which the Magistrate ia 
to take cognizance of the offence should 
be a report in the form prescribed by the 
Local Government. The report* has to- 
set forth the names of the parties, the 
nature of the information and the names* 
of the persons who appear to be acquain- 
ted with the circumstances of the case. 
The form used in this case appears to ' 
the form .sanctioned by the Local Govern- . ^ 
ment. In column 7 of the charge sheat 
the offences with which the petittoper 
is charged are set out as follows : ^ 

“In Gonnexion with HttWi town 0.?^ Noi#. SS- 
and 87 of 1927 the accused noted in the ohatge^ ; 
sheet and others oonspiied with' daoji CHietiapd 
abetted one another in committing ‘.cSenoes 
under Se. 161, 162, 166, 164, 

I. P. 0.” 
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9*10111 this description it is dear that 
Ithe oh«rge sheet, treating it as a nport 
within the meaning of 8> 190 (1) (b), fails 
Ito eomidy with the requisites of that 
section in impoitant particulars. B. 190 
•(1) (a) states upon receiving a complaint 
of facts which constitute such offence” 
and S. 190 (1) (b) states “upon a report in 
writing of such facts made by any police 
officer." The facts to be stated in the 
report clearly are facts which would con> 
stitute the offences charged. The case 
before us seems to be covered by the 
■authority of the rulings in Lee v. Adhi- 
kary (1) and^opendro Nath Chakrayarti, 
In re (2). The order here will be similar 
to the order which was made in Lee v. 
Adhikary (1). The rule should be made 
absolute and the proceedings set aside. If 
'the prosecution intend to proceed against 
the present applicant then the pro.eedure 
' of the Code as indicated in 8. 190 and 
also in 8. 173, if it be requisite to rely 
on that section, must be followed. . 

Broomfield, J.— I agree. It appears 
to me that there is no doubt that what 
’happened in this case was that the Dis- 
trict Magistrate took cognizance of the 
•offence under 8. 190 (1) (b), Criminal 
T. C., that is to say, upon a report in 
writing made by the police officer, 
'N. 8. Gurtu. The report was made in 
'the form which appears to have been 
prescribed by Government for the pur- 
pose and if the form had been correctly 
filled in there would have been no diffi- 
culty about the case. The heading of 
column 7 of this form is : 

“Oharge or information, name of offence and 
oirenmetanoes connected with it in concise 
detail and under what section of the Penal 
Code charged.” 

In filling in the column, however, the 
{'sections of the Indian Penal Code have 
been mentioned but no details or ciroum> 
stances of any description have been set 
[out. Plainly, therefore, the provisions 
'of 8, 173 of the Code, which require that 
tbq nature of the information should be 
stated, and those of 8, 190 (l) (b), which 
require that the facts constituting the 
o^ences shopld be stated, have been 
di8i|garde|.;''^' > 

A KiggMtiQn' was made by the learned 
Onvemment nead^ that the charge- 
abea^ might, if necessity, be trea t y m 

'SHteMl OT OkiTS'^rOr. L,J. i««6 i.a 

isaijcSd. 47 ««t:si i. c. gs»ms$ 
0r.lifcl.7iai%510sl.403. i 


a complaint and that it was, therefore, 
open to the District Magistrate to take 
cognizance under 8. 190 (I) (a). The ease 
to which we were referred, ‘Emperor v. 
Shivaswami (3), is an authority for (ffiat 
proposition. But we do not understand 
ow the prosecution case " would be 
enefited thereby, ihasmnbh aS the'eoni- 
plaint, equally with the ^report of the 
police officer, * must contain the facts 
which constitute the offence. As* my 
learned brother bas pointed out there is 
no reason whatever why the previous 
application Ex. 1-A, asking thq District 
Magistrate to direct an investigation, 
should be treated as a complaint, and, 
even if it could be so treated that also 
does not, in our opinion, contain sufficient 
details of the offences charged. I agree 
with my learned brother that the case is 
covered by the two Calcutta authorities 
to which we have been refert'ed and that 
a similar order ought to be made. 

s.n,/r.k. Buie made abeolu^. 

‘(Sr aTi. R7 1937 Bom. 4M=105~ I. 0.' 459=23 
Cr. L. J. 989=51 Bom. 493. 

1930 Cr. Cases 892 

(Calcutta) 

SUHBAWABDV AND COSTBIiBO, JJ. 
Nagendra Nath Ohakravarty and a»o- 
ther — Accused — Petitioners. 

V. 

■Bwperor— Opposite Party. 

Criminal Bevn. No. 21 of 1929, Deci- 
ded on 7tb May 1930) from an order of 
Sees. Judge, Hooghly. 

Criminal P. C., S. 476 — Forgery in civil 
•uit — Appeal filed — Proceedii^te under S. 
476 need net be ttayed— Question of stay 
doe* not come under Civil P. C., S. 115. 

When the Court bvi found a forged docu- 
ment need by a party before It, it is entitled 
to make a complaint and there is no reason 
why the making of the complaint should be 
stayed till the final dispossl of the appeal 
which msy pass through more doncts than 
one. The disallowance of a pstition of stay by 
lower Ocurt cannot come under S. 115, Civil 
P. 0. ■ .[P 898 0 H 

Herambo Ohunder Ouha and Bara 
Krishna Pramanik — for Petitioners. 

Judgment. — This Buie was issued 
under 8. <115, Civil P. C., against an 
order passed by the Bessions Judge of 
HpogUy under 8. 476.B. Criminal P. 0., 
on appeal from' an order under 8. 476 
by the Munsif of Amta. The peti« 
idoaers are two in number, Nagwdn 
bbttb Gbakravetty and Giribala Devi. 
Petitioner 2 brought a suit in the Court 
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of Vb» Muttfif of Amlift and in sopport 
of )m olnin got • doenment prodaood 
thcoagh lijrtTtioneir 1 which w«b 
fmind by thp Manaif to be a forged one. 
Se aoootdingly made a complaint under 
S. 476 bgainst the plaintiff Giribala 
Itovi is well as against her witness 
ll^geq^ra Nath. Obakrayai^liy who is the • 
son of Giribala. The learned Judge on 
appeal has^npheld the order of the Mun- 
sif. As regards Giribala Devi, in our judg- 
ment, no obse has been made out for our 
interference with the order of the Courts 
below. She was the plaintiff in the 
suit, the document was produced on her 
behalf and she may be presumed to 
know the nature of the document. Any 
point that may be urged in defence will 
undoubtedly be dealt with by the trial 
Magistrate. It is further urged on her 
behalf that she has filed an api»al 
against-the judgment of the Munsif and 
therefore prooe^ings under S. 476, Cri- 
minal P. C., should be postponed till the 
disposal of the appeal. That is not a 
matter which comes exactly under the 
provisions of S. 115, Civil P. C. The 
legmed Judge says that when the Court 
has found a forged document used by a 
party before it, he is entitled to make a 
complaint and there is no reason why 
the complaint should be stayed till the 
final disposal of the appeal which may 
'pass through more Courts than one. 
The result is that the Buie obtained by 
Giribala Devi is discharged. 

As regards the petitioner Nagendra 
Nath Chakravarty the point is raised 
that he not being a party to the suit 
the Court hae no jurisdiction to lodge a 
complaint against him under S. 476 read 
with S. 195, Criminal P. C., in view of 
the alteration in the law made by the 
Amending Act of 1923. We think that 
the question is of some importance and 
we should like to have the help of the 
Crown in this. matter. We accordingly 
direct that the papers be sent to the 
Legal Bemembranoer with a request to 
make it pOMible for him to appear be- 
fore us by an advocate to show bause in 
this case on the ground stated above. 
Let this matter be placed before ns as 
soon at the 'Legal Bemembranoer has 
entered appearance. The order staying 
further ^neoeadings in this matter will 
ootttfcmeto be in force until the die- 
pOM^ of this Buie. 


ElfFEBCB<Jai Lai, J.) 

1930 Cr. Cases 893 

(Lahore) 

Jai Lal, J. 

Lorind Stnpli— Accused — Petitioner. 

• 

Aiwpcror— Opposite Party. 

Criminal Bevn. Petn. No. 3(X) of 1930,. 
Decided on 14th April 1930, from order 
of Dist. Judge, Jhelum, D/- 11th Beb- 
rnary 1930. 

(■) Criminal Trial— Stay. of — Ruloolatay- 
ing criminal trial whan civil litigation pen* 
ding it rule of prudence and ite applicatioiv 
muet defend on merite of each particulatr 
caae. 

The rule that ordinarily criminal proceed* 
ing gbould not be started when tffe same enes- 
tion is involved in a pending ;oivlI litigation ie- 
not a mk of law bat a rule dictated by prodenooi 
and its awlioation most depend on the aaite 
of each case. [P 894 0 .. 

(b) Criminal Trial— Stay of — Doeitansita> 
tampered with after filing them in civil 
litigation— Criminal trial may not he atayod. 

Where doenmante were tampered with after 
they were filed in'the Court there is no reason 
why criminal prosecution should be stayed 
tni the decision of the civil suit in which they 
were filed. [P 894 C SJ 

Amar Nath Chona — for Petifeioner. 

M. Sleem—toT the Crown. 

Judgnoent.-^The petitioner instituted, 
s suit for the recovery of a fairly large 
amount against the l^oretary of State’ 
for India in Counoil in the Court of the 
Senior Subordinate Judge at Bawalpindi- 
This suit was defended by the Secretary 
of State whom Mr. Bam Lal, Assistant 
Legal Bemembrancer, represented in the* 
Court. 

In support of the defendant's ease a 
large nnmber of documents were filed in 
Conrt and during the progress of tbe> 
case, Mr. Bam Lal apparently noticed 
that some documents Med by him had’ 
been tampered with by making erasures 
and additions. He communicated biS’ 
impression to the Senior Sobordinate- 
Judge and stated that when he filed the 
doonments he had read them carefully 
and made notes thereof and could say 
from personal knowledge that they bad 
been tampered with. Apparently the 
alterations in the doonments are such 
would benefit the plaintiff to a large ek- 
tent, and it seems that an enquigy^ 
whieh the Senior Subordinate Judge 
has desoribed as a omifidential enquirj^ 
was held with a view to find out if^ny 
offioMofthe Court wM imj^lea^ed li> : 
the matter. The evidepoe xeetnded ib 
that enquiry and bhe iionebiaion' . 
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rS^ioriB^t^dlaafce Jadge have not been 
made- available to this Oonrt. 

' OtttjicM^nently, Sir. Bam Lai presented 
xanapidication to the Senior Snbordi- 
'"Qate Judge asking him to make a com- 
plaint against the plaintiff Lorind Singh 
^be petitioner before me, under various 
^seotions of the Indian Penal Code, for 
having made the alterations in the 
documents. The Senior Subordinate 
. Judge granted this application and made 
a complaint accordingly. 

In the order' of the Senior Subordi- 
nate Judge it is distinctly statbd that 
'the enquiry made by him was confiden- 
tial and bad not been, made use of in 
making the order complained againat. 
He, however, based his order on certain 
.presumptions which it is not necessary 

■ for me to consider at the present stage. 

The petitioner presented an appeal to 
'the District Judge of Bawalpindi which 
■was transferred to the District Judge of 
.Jhelum who has upheld the order of the 
Senior Subordinate Judge though not on 
the grounds mentioned by him but on 
•'Some of the statements recorded hy the 
' ^nior Subordinate Judge in the course 
of the confidential enquiry which state- 
ments, according to the District Judge, 
were recorded in the presence of the 
petitioner. The petitioner has presented 
< an application for revision in this Court 

■ under S. 439, Criminal P. C. 

A preliminary objection is taken on 
' behalf bf the respondent that an appli- 
'Cation under S. 439, Criminal P.G., does 
not lie as that section .is confined to in- 
’terference by this Court with orders 
passed by the subordinate criminal 
Courts. Beliance is placed iu support of 
-this objection on 40 Cal. 477 and 26 Cal. 
‘229. At the same time the, learned counsel 
for the respondent very properly referred 
’ to a judgment of a Full Bench of the 
Chief Court of the Punjab reported as 

■ 6 P. B. 1908 in which a contrary view 
was taken. This last case is open to 

•smne criticism, and if it bad been neoes* 

- sary for me to decide the question in 
the present case I would have felt wn- 

■ strained to refe^r it for nu>te authorita- 
' tile decision, Iwt. the petitioner’s conn- 

■ eel oontands tiint fatis ease falls under 

Civil P.a' Whether it falls uhder 
that aection or under 8. 407, Covers* 
naeiit India Aet, I heed irpt deeidi 
as ^ am of opinion Ifiaat i ^s is a fit east 
.in vthioh4 must interfere under either 


of the two lections mentioned above and 
for this reason also I do not decide whe- 
ther this application is competent under 
S. 439, Criminal P. C. , 

The District Judge, as I have stated 
above, has based his conclusion' on the 
statements made ip the course of the 
4 confidential eqquiry, but . it does qot af- 
pear that the entire evidence record^ 
on that occasion was made available for 
criticism to the petitioner. It is* obvi- 
ous that it was unfair to the* petitioner 
to make use against him of a portion of 
that record, concealing the rest from 
him. ‘ It was his rig^t under the cir- 
oumstanees either to claim that the en- 
tire record of the confidential enquiry 
should be ruled out as inadmissible or 
the whole evidence be considered by 
the District Judge after being subject 
to criticism on behalf of the petitioner. 

In my opinion, tberefoce, the i>eti- 
tioner has been seriously prejudiced by 
the procedure adopted by the Courts be- 
low and 1 propose to send the case back 
to the Senior Subordinate Judge for a 
preliminary enquiry such aS is mention- 
ed in S. 476, Criminal P. C. But the 
petitioner’s .counsel contends that this 
Court should. not send the'case.back for 
further enquiry, but should stay the 
criminal proceedings altogether till the 
decision of the civil case, and in sup- 
port of this prayer he made a passing 
reference to a number of cases in which, 
it has been held that ordinarily crimi- 
nal proceedings sbopld not be started 
when the same question is also involved 
in a pending civil litigation. That how-, 
ever, is not a rule of lam but a rule 
dictated by prudence, and its application 
must depend on the merits of each case. 
Inithe present case it is alleged'that the 
documents were tampered with alteri 
they had been filed in Court. It is not! 
a case where the allegation is that at 
the time when they were filed by aj 
party they bad been forced and in my 
opinion this circumstance makes a Sub- 
stantial difference in considering whe- 
ther thy criminal proceedings should or. 
should not be stayed. On the present 
record, therefore, I am unable to accede! 
to the petitioner’s prayer that the ori- 
ginal * proceedings should be altoge^erj 
sta^d tijil the decision of ths civU suit. 
At thy Same time, after the preliminary 
ehquiry that X am directing - tto Steior 
i^bpdiaate Judge, to hold, if it tnms- 
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fiices that erimtotil prooeedings should 
4>e stayed it will be open to the Courts 
•below to take this action and for the 
petitioner, Jit' he is dissatisfied, to moye 
•this Court, but, at the present stage, 1 
see noVeason to stay the eriminal pro- 
oeedings. 

^ I, (hereforea, accept thig petition and; 
netting aside the orders of the Courts 
•below, direct the Senior Subordinate 
Judge to Jtold a prelimina’ry enquiry un> 
der S. 47^, Criminal P. G., in the pre- 
sence of the parties and also to allow 
-the petitioner to produce such evidence 
in rebuttal as h^may desire to produce. 
1 consider that this latter 'course is 
•necessary in the present case because in 
order to enable the trial Court to deter- 
mine whether a prima facie case has 
been made out against the petitioner, 
his point of view must be propeTrly pre- 
sented before him, specially because this 
is not a case in which after recording 
the evidence of the parties the Court 
has come to the conclusion that an of- 
fence has been committed. This peti- 
tion is accepted and the case sent back 
to the Senior Subordinate Judge, Bawal- 
pindi. The complaint made against the 
petitioner is hereby withdrawn. 
v.B,/b.k. Petition accepted. 


1930 Cr. Cases 895 

(MadrM) 

• OUBGBNVBN, J. 

Nagappan Konan — Petitioner. 
er. 

Bamaram Padayachi and others — 
Bespondents. 

Criminal* Bevn. Case No. 159 of 1929 
and Criminal Bevn. Petn. No. 138 of 
1929, Decided on 18th July 1929, from 
order of Addl. Dist. Magistrate, Tanjore, 
in Criminal Bevn. Petn. No. 71 of 1928. 

Criminal P. C., S. S20~ Additional Dia- 
'Iriot Magiatrato being inverted with pewera 
ef Cewt ef reviaien, ia competent when 
diapering ef eaae to make cenaequentiai 
«rder aa to diapeaai ef property. 

When an Additional Diatriot Magistrate is 
invested by the Local Government by virtne of 
the powers oonfarted upon it by. S. 10 (2), 
Orimiual P. 0., with the powers of a Oonrt of 
revision, he is competent when disposing of a 
case by virtue of those powers to make any 
consequential order as to the disposal of the 
property: (1928) M. W. N. 657, (F.B.), Bawl. 
«nd DUt. and (1928) M, W, N*. 888, Btsf. 

[P 896 0 1] 

8. Nagaraja lyer^tot P^itioner. , 

A. Narasimha Aiyar-^icn; the Crown. 
JN. Bajagopalan-~^iOTt Bei^hdents. 


Olrd]er.-~The SubvMagistrate of Tirh- 
vadamenidor in C. C. No. 202 of 1928 
on his file diseharged three persons of 
the offence of theft and subsequently 
passed an order that the property in- 
volved, namely three oalves, should be 
returned to them. A petition praying 
for the revision of the order of discharge 
was presented by the complainant to 
the Additional District Magistrate of 
Tanjore and shortly afterwardt be pre- 
sented a supplementary petition praying 
that the property should be handed over 
to him. .The Additional District Majlis- 
trate passed an order declining- to in- 
terfere either with the order of dis- 
charge or with the directions of the 
lower Court regarding the property. 
The complainant then applied to the 
High Court to revise both portions of 
the order. The order of discharge has 
been disposed of in Cr. B. G. 158 of 
1929, the petition having been dismissed 
and I have now to deal with the order 
•with regard to the property. 

The contention raised is that the 
Additional District Magistrate was not 
a Court of appeal, confirmation, reference 
or revision, such as ii contemplated in 
B. 520, Criminal P. G., and accordingly 
that be was not competent to deal with 
the order which the Sub-Magistrate bad 
passed under S. 517, disposing of the 
property whether by confirming it or 
by reversing it. I have been referred 
to the Full Bench case reported in 
Maria Pillai v. Bamanathan Chettiar 
(l), where the construction of 8. 520, 
has been considered. An examination 
of that case will however show that the 
learned Judges divided the oases which 
might arise for .consideration into two 
classes: firstly those in which an order 
with regard to property comes before a 
Court which has at the same timh under 
its consideration an appeal, a reference 
or an application for revision as regards 
the main case itself, and secondly those 
in which an application to that Court 
to modify or reverse the order relating 
to property is made independently of 
any such appeal, reference or revision; 
and the judgments are ooncemed with 
the question how the latter class §f 
cases tuay be dealt with, the vibw being 
cleaidy expressed that no difficulty arises 
iq '(M^S of the first class. I^he 'brder 
subiequentlv passed by Beilly; J i iu tbq 
(ij ® 1 M.w;srw7 (I'.B.b 



89& l^Oti«S0A.SWAMl IT. BAJABATVA (JlhOkflOtl, {.) 1930 


eim reports ^9 l^Ulai ▼. 
T^shmlHerX^ was opon as api^ioa* 
tion with regard to prp|)erty filed iade* 
peB^enfely of any appefl or revisional 
applieation. These oases accordingly do 
nofe snpporfi the^petitioner's contention, 
but in fact ran contrary to it; and I 
think there can be no question that, 
jsince an Additional District Magistrate 
is invested by the Local Government by 
virtue of the powers conferred upon it 
by S. 10 (2), Criminal P. 0., with the 
jpowers of a Court of revision, he is 
competent when disposing of a case by 
virtue of those powers to niake any 
consequential order as tp the disposal of 
the ptopo^i^y* That is to follow the 
plaih terms of 520, Criminal P. C., 

and lio authority has been shown me 
for taking a different view. I can find 
no reason therefore to interfere with 
the order of the Additional District 
Magistrate as contrary to law and I dis- 
miss this criminal revision petiti^. 
p.B.s./s.m. Bevhion dismissed, . 

iS) 11928] 


1930 Cr. Cases 896 

(Madras) 

Jackson, J. 

Kolandaswami P»7fa»— Petitioner, 

V. 

Bajaratna Mtidaliar-^Bes^onAent, 

Criminal Bevn* No. 72 of 1929 and 
Criminal Bev. Petn, No. 68 of 1929, 
Decided on 17th October 1929, against 
order of Town Sub-Magistrate, Trlcbi- 
nqpoly in Criminal Case No. 585 of 1928. 

driminal P. C., S. 403— Judgment- debtor 
escaping from Amin who had arretted him 
— Decree-holder complaining but accused 
acquitted— This acquittal is an effective 
bar against subsequent complaint by Amin, 
A Judgment- debtor eioaped from the Amin 
who had arrested him. The decree-holder 
then lodjged a complaint against him but he 
was acquitted. Thereupon the Amin lodged 
another complaint. 

Held: that the Judgment-debtor’s acquittal 
iu the decree-holder’s complaint is an egpotive 
bar sgainst the subsequent complaint bj the 
Arntu under S. 408: A,LB* I9Si8 Bom, 148 and 
^ Mad, 908. Bef. . {P 896 0 2] 

K. 8. Jaygrtma S. B. Dik~ 

PeiitlQoer. . . , 

. 0,8. Swaminathun tor^ A, V. 
y§niuiy>am 4yylr— ^or BMpondeot. 

f$»hatvmghav9ekari--^tor 'the 

.vOrilttV'T^be etdte of tlie 
M»gtitn4e hae no Bt«rite> '-- h 
debtor ihf. kdi^. ixoje ||i« 


Anain who had arrested him and th» 
Sohordinate Judge ordered the^iuta 
proseoute. There is no question het» 
of sanction; the Amin could have pro- 
secuted without reference to the Subor- 
dinate Judge and the Subordinate Judga 
simply passed the order departmentally 
to give the Amin a chance of rehabili- 
tating his character. Meanwhile the- 
deoree«bolder complained. When hia 
case came up* for trial the Court held 
that his complaint was incompetent and 
acquitted the accused. He was no- 
doubt acquitted owing to the Sub- 
Magistrate’s total misunderstanding of 
an Allahabad case whioh is not in Indian 
Law Beports. That case merely laid 
down that if a civil Court wishes to 
complain, the Munsif must lodge a com- 
plaint or 'get one lodged and cannot 
merely send a report. The case adds 
nothing to 8. 190, Criminal P. C^ . But 
none the less he was acquitted. 

Then the Amin lodged bis oomplaint- 
and the accused pleaded autre fois aequit 
under 8. 403, Criminal P. C. The 
Magistrate refused to entertain the plea 
because in Emperor v. Amboji Dhahya- 
(1) it has been held that a Court con- 
fronted with a complaint which reqnirea 
sanction under law and is not sanctioned 
is a Conrt not competent to try the case 
as contemplated in S. 403, Criminal 
P. C. This luling differs in terms from- 
In re Oanapathi Bhattu (2), an^i it ia 
amazing that the Sub-Magistrate should 
have gone for bis law to Bombay. It 
is not necessary to discuss here which 
is the more correct ruling, because 
neither has "any bearing upon the pre- 
sent ease, and anyhow the Magistrate 
was bound by the 'Madras ruling which 
he will be well advised to take as a safe 
guide. In the present 'ease the decree* 
holder or any other person residing in 
India was competent to complain, the 
Court was competent to try, and the 
acquittal is an effective bar under 
S. 403, Criminal P. C. The petition is 
allowed and the order is oanoelled. 

P.B.S./^.N. Mevision allowed. 


[1) a. L ib Bom. 148a48 Bom. 357. 
tlMSI 36 Hid. 808a:94 If. L. 3. 463a:i9< 
m aiOssUOr. t.J. 3U. 
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Hi 1930 Cr, Cates 897 

(Laliore) 

Broadway and Bhidb, JJ. 

Dts Baj^Potifcionar. 

V. 

Emperor— OppoBite Parfcy. 

Criminal Miso. Petn. No. 134 of 193Q, 
n)6cM6d on lOtH Jnly 19S0. 

(») Government of Indie Act (1919), 
3. 72— 'Ordinence, whether it intra viret or 
ultra viret can be examined by High Court 
4^Juritdicfion. 

High Court can examine an Act of 'the 
legislature whether enacted by the legislature 
itself or by the Governor- General in Geunoil or 
by the Governor-General, in order to see whe- 
ther the said Act or Ordinance hat been made 
•and promulgated within the scope of the powers 
conferred on the legislature, the Governor- 
General in Council and the Governor- General 
respectively, by the Government of India Act 
1919; A, L B. 1920 JP. C. 23 and 4 Cal. 172 
(P.C.) ReU on. [P 69S 0 2 ; P 099,0 1] 

Government of India Act (1919), 
S. 72 — {Pet*Broadioayt /.,) Whether emer- 
gency exists should be decided by Governor- 
General^His decision is final— Courts can, 
however, decide whether terms of * Ordi- 
nance are within the provisions of the Act 
(Bhidet Contra). 

. Per Broadtoayt J.— According to S. 72 of the 
Act it is the Governor-General, and Governor- 
General alone, who is concerned and the in- 
tention of the framers of the Act is to leave it 
to the Governor-General to decide, as a pure 
act of administration, whether a state of emer- 
gency exists which calls for an Ordinance and 
that his decision on that point is final and not 
liable to consideration by the Courts although 
it is op^ to the Courts to decide whether, in 
making the Ordinance he has kept his terms 
within the provisions of the Act: Do VerteuU 
V. Knaggs, (1918) A.C,di57, Beh o«.[P 899 C 1.2] 

Per BhidOf J . — The existence of an emer- 
gency and the purpose of an Ordinance can be 
looked into Jby a Court of law. If, however, 
there are circumstances which are reasonably 
capable of being looked upon as giving rise to 
an emergency ’* the Court will not be justified 
In interfering even if it is inclined to take a 
different view on the facts, because legislature 
has invested the Governor- Genera] with a dis- 
cretion In very wide terms to exercise his powers 
under' 8. 72 and hence his decision is entitled 
to great weight. [P 903 C 2; P 904 G 1] 

- pBWnment of India Act (1919), 

S. 72— OTdinaneo 3 of 1930 though deprives 
a pereon of the right of appeal as given by 
the Criminal Prooedure Code it, not ultra 
viret. 

Although the provfsiona of thg Ordinance 
.have the efitect of depriving the aoouted person 
of » ilglit to be triad by e Sesilon. Judga aided 
W awiBon and a tight of ay peal to the High 
^prt,8tiHaa theee right, in |iTen by the 
Procedtite Cbda whioh ia only an Act 
OTM. Indian higitlatore, U aan.ba ovetriddcA 

(JcrSetnot-Qene- 

raHa-C«wol» n«4 tha <|bwi}WtiH9maral acting 
by hlttaalf. tPhe ten«a of the Otdlnbnoe, 

1980 C*. 0./U8 


theraifieHre, dd net viticie the provisions of the 
Government of India Aot and hence^ the Ordi- 
nance it not t^ia vires, 899 0 2, P 900 C 1] 

(d) tnlerpratalion al Statutot— Act must be 

eonttrued according to its plain wording- 
intention of legiilatiiro cannot be spe- 
culatode * 

Per Bhide, /.—It is an elementary rule of 
the construction of a statute that the provi- 
sions of an enactment must be oonitrued ac- 
cording to its plain wording and nothing can 
be imported into it merely on the basis of any 
speculation as to the intention if the legisla- 
ture. [P 901 0 2] 

(e) Intorpretatien of Statutes— ^Language 
ambigyous — Two constructions postIbleA- 
Construction beneficial to Subject is pre- 
ferred. 

Per Bkidot /.—Where the Isingus^S of an 
enactment is somewhat ambiguous and two 
cohfitructiens aie possible, the construction 
most beneficial to the subject will have to be 
preferred according to the canon of Interpre- 
tation. [P 901 C 2]. 

(f) Interpretation of Statutes — Discretion 
allowed to authority — It must be exercised 
in proper manner— If given in wide terms 
scope of interference is narrowed — Juris- 
diction. 

• Per Bkide^ /.—When the law vests discre- 
tion in a certain authority, the Courts are en- 
titled to see that the discretion is exercised in 
a proper manner but when the discretion is 
conferred in wide terms the scope for inter- 
ference of the discretion is narrowed to a con- 
siderable extent. [P 903 C.1} 

(g) Words — ** Emergency meaning ex- 
plained. 

Per Bkide^ /, — An emergency ** may re- 
sult from an unforeseen combination of circum- 
stances. This combination may not take place 
all at once but gradually. An immediate ac- 
tion may be rendered necessary when the cul- 
minating point is reached. [P 904 0 2] 

■Moti Sagar, J, N. Aggarwal^ O. C. Na* 
rang, M. Saleem^ Barlcat Ali and M. C. 
Makajan — for Petitioner. 

N. N. SarJear and Carden Noad — for 
the Crown, 

Broadway, J.r-This is an applica- 
tion made on behalf of Des Baj son of 
Bam Eishen who is one of several per- 
sons being tried under S. 302 and other 
sections of .the Indian Penal Code before 
a tribunal constituted under the Iiabore 
Conspiracy Case Ordinance 1930, which 
Ordinance was made and promulgeCed 
by the Governor-General on 1st May 
1980 under the powers conferred oh 
him by S. 72, Government of India 
1919, • 

The application purports to Jbe .niadii 
under Ss, 491' and 661-A« Criininai P. 0.g 
and setg mt that the petition^ a 
eighteen Others wi$re idaeed a 

Magitoj^aiile^Of vtiio 

chairgl^ 
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bayittg biiliiw liiQacerned in the oommia* 
‘>11^1^ Taribns offences under the 
^(^1 O^e; that the Magistrate eom- 
it^tiioiiid the oommittal proceedings on 
liih July 1929 which continued, .with 
oeoasional adjournments, op to 8th Feb- 
'Vnary 1930 on which date some of 
the persons, described as aoonsed, went 
on hunger strike which necessitated an 
adjournment till 8th March 1930. From 
that date it was averred that the com- 
mittal proceedings went on harmoni- 
ously up to the end of April after, which, 
as a result of the promulgation of the 
Lahore Conspiracy Case Ordinance, 
1930, the petitioner and his companions 
were placed before a tribunal conlti- 
iuted under the said Ordinance for 
trial. It was also averred that the 
custody in which the petitioner was 
kept was unlawful, as was also the trial 
inasmuch as the Ordinance in question 
was invalid and ultra vires. 

The validity of the Ordinance is at- 
tacked on various grounds. It is con^^ 
tended: (1) that no emergency such as 
is contemplated by S. 72, Government 
of India Act, 1919, bad been shown to 
exist; (2) that the statement issued by 
the Governor-General did not show a 
state of emergency; (3) that the provi- 
sions of the Ordinance “are not calcula- 
ted to promote the peace and good 
government of British India or any 
part thereof”; (4) that the Ordinance 
goes beyond the letter and spirit of 
S. 72 in that it deprives a person under 
trial of a right to appeal to the High 
Court; and (5) that it is against the 
fundamental principles of the constitu- 
tion and transgresses the unwritten law 
or constitution of the United Kingdom 
of Great Britain and 'Ireland whereon 
depends in a large degree the allegiance 
of His*Majasty’s subjects to the Crown. 

The application is signed by a number 
of learned counsel and the case was 
argued before ns by Mr. Jagan Nath 
Aggarwal. What we are asked to do is 
to hold that the Ordinance is not 
covered by the terms of S. 72, Govem- 
iment of In41a 'Act, and that the custody, 
-in evhich tl^e iM)titioner is, is unlawful, 
as also arf tbs' p^ceedings now J>eing 
taksii by the irlbuoiai which is .an ilia- 
,, ill body. ' ' ' ■ 

From the argumenti sAvanced ,lir. 
caMnN^fcmrtooadqpe^iCne arisen ‘ 

* bet Ipt Qburt ji^idediftidb' ^ 


examine the Ordinance m order to 
decide whether it was lawfully made 
and promulgated? 

Secondly, has this Court jurisdiction 
to consider the question of emergency or 
is it bound by the Governor-General's 
declaration of its existence? 

• Thirdly, whether. the- Governor-Gene- 
ral has the power under the Govern- 
ment of India Act, 1919, to deprive the 
petitioner and his companions of the 
right of appeal to this Court' as given 
by the laws in force, in India, 

Fourthly, whether there was in fact 
a state of emergency. 

I have” very carefully examined the 
authorities cited at the Bar, namely 
Empress v. Burak (l); Secy, of State v. 
Moment (2); (1867) L. B. 2 E. L. 175; 
Henrietta Muir Edwards v. Attorney- 
General, Canada', A, I. B, 1930 P. C. 
120; Puran Mai v. Emperor, (3), Sttbodh 
Chandra Boy v. Emperor (4); Emperor 
v.Bhola Bhagat (5), Chandra Nath v. 
E. I.. By. Co. (6): Vedappan Servai v. 
Periannan Servai (7), De Verteuil v. 
EJiaggs (8); (1920) 1 K. B. 829 ; 86 L. J. 
B. 1119 and Bugga v. Emperor (9). It 
is not, however, necessary to discuss 
these authorities inasmuch as they were 
mainly cited in support of the conten- 
tion that this Court had jurisdiction to 
examine the Ordinance in order to de- 
cide whether it had been lawfully pro- 
mulgated. Mr. Sircar, Advocate-Gene- 
ral, Bengal, conceded that this Court had 
jurisdiction to do ,so and this clearly 
emanated from the authorities them- 
selves. In my judgment it is clear that 
this High Court can examine an Act of 
the Legislature whether enacted by the 
Legislature itself or by the Governor- 
General in Council or by the Gbvernor- 
General, in order to see whether the! 
said Act or Ordinance has been made! 
and promulgated within the sc ope of | 

(l)'tl877] I. A. lT8ss8 Bar. 834 

(P. 0.). 

(S) [1813] 40 Cal. 891=18 1. 0. 83=40 X. A. 
48. 

(8) [1905] 96 P. B. 1906=3 Or. Xt. J. 871=93 
P. &. B. 1906. 

(4) A. Z. B. 1935 Oal. 378=85 1. 0. 918=53 
Oal. B19. 

(B) A. I, B. 1928 Pat, 5475=72 X. 0. 876=34 
<}t. Xi. J. 875=9 Pat, 879. 

‘(6) [1919] 19 Or. It. J. 961^7 1 iX 808. 

(7) A. I, B. lags Mad. 1108=118 1. Q. 379=53 

. (tt t^i>0.,567. 

' ff A; I. B, 1930 P. p. 38=56 I. OL 

:l}r. h. 3. 488=47 1. A. 138*1 Uh.'898. . 
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the powers conferred <m the Legislature, 
the Govemor-Qeneral in Oonnoil and the 
iaovernor<General respectively by the 
Government of India Act, 1919. 

The seeond gnestion, however, is more 
difficult. If this Court has power to go 
behind the Governor-General’s definite 
tassention thi^ <a state ^ of emergency 
exists, it should be within its power to 
call for and examine the evidence or 
other material on which * the Governor* 
General based his conclusion. It is, 
however, abundantly clear that S. 110, 
Government of India Act, 1919, places 
the Governor-General beyond the juris* 
diction of this C^urt. It follews, there* 
’fore, that this Court could neither 
compel nor invite him to lay before ns 
the evidence or other material upon 
which he came to his conclusion that a 
state of emergency existed. It has been 
urged, by t^e counsel for the petitioner 
that this circam8tano&> did not affect 
the situation inasmuch as it was open 
to the Governor-General to lay .before 
the Court the material on which he 
acted, and that if he did not choose to 
do so this Court should proceed on the 
material placed before it. On the other 
hand it was urged by Mr. Sircar that 
the act of the Governor General in com- 
ing to the conclusion that a ' state of 
emergency existed was purely an ad- 
ministrative act and as such was beyond 
the cognizance of this Court although 
the result, namely, the Ordinance, might 
be open to our examination with a view 
to ascertaining whether the Ordinance 
itself was in excess of the powers given 
to the Governor- General in that behalf 
by the Government of India Act, 1919. 
It seems to ms that there is consider- 
able force in the learned Advocate* 
Geneial’s contention, and as pointed out 
in De Vertiuil v. Knaggs (8) : 

" It fi no part of ths duty of a Court to 
review the dieoretion ezeroiaed by the Acting 
Governor." 

It seems to me that it would be 
impossible for this Court to say that 
the Governor-General bad arrived at 
an erroneous opinion or that his opinion 
was incorrect or tinwarranij^ without 
our being possessed of the information, 
evidence or other material on .which he 
based his conclusions, * ' 

Now S. 72, Government of India Act 
runs as follows : ' . , 

7?ha Gevetnor-General may in oases of 
smstguroy Saaks and ptomolgate Ordinances 
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fCr the peace and good government of British 
India or any part thereof eto.” 

and it has been urged by Mr. lagan 
Nath that these words do not imply 
that the Governor-General’s declaration 
to the effect that a staif of emergency 
exists is to be treated as conclusive. 

In support of this contention our at- 
tention was drawn to Ss. 41 (2), 45-A 
(3), 60(2), 52-B(2), GT-A (4), 67.B (2) 
proviso and S. 72-E (2) proviso in order 
to show that where it was intended to 
give finality to the Governor-^neral’a 
opinien or view the fact was clearly 
stated. 'A reference to these sections 
shows, however, that in each case they 
provide for the * contingencV of a diffe- 
rence of opinion arising between the 
Governor-General and other authority. 

Section 41 (2) deals with a difference 
of opinion between the Governor-Gene- 
ral and members of his council, while S. 
50 (2) lays down a similar rule for 
Governors and their councils. Ss. 4S-A 
. (3), 52.B (2), 67.A (4). 67.B (2) proviso 
and S. 72-B (2) proviso make provision 
for diffeirencoB of opinion .between the 
Governor-General and the legislative 
bodies, etc. 

In these circumstances I am unable 
to accept the contention, for in S. 72 it 
is the Governor-General and the Gover- 
nor General alone, who is concerned,! 
and it seems to me that it was the in- 
tention of the framers of the Act to 
leave it to the Governor- General to, 
decide, as a pure act of administration, 
whether a state of emergency existed 
which called for an Ordinance and that 
bis decision on that point is, and was 
intended to be, final and not liable to] 
consideration by the Courts, although 
it was still open to the Oonrts to decide 
whether, in making the Ordinance, he 
had kept its terms within the provisions^ 
of the Government of India Act. 

Turning now to the provisions of the 
Ordinance, it was urged that the peti- 
tioner bad been deprived of : (1) e nghh| 
to be tried by a ^ssions Judge tiideff j 
by assessors ; and (2) a right of appeal' 
to this Court. These are rights giyeh' 
to the subjects of this country by the] 
Criminal Procedure Codeand,as4^pha- 
sized by Mr. Jagan Nath himself, ^h« 
Criminal Procedure Code is an Act 0|| 
the Indian Legislatnte enacEfeed-|n ae^ 
cordance with the powers ^forrSd on 
that body by tlie Ghvernoaetril at India 


Bb? ;.Baj V. EHPSBO^-Orcskdway, J.) 
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Ao(t^ : is nothing, therefoie, to 

prhTiMpit the legislOtore from ameading 
|thf Ctbde BO as to lay dovrn a diffarant 
pXjOOOdnre. That tho Indian Legislature, 
tho Qoreroor<General in Counoil and the 
Oorernor-General acting by himself can 
evea override on oeoasions the Letters 
Patent of this Court is apparent from 
Cl. 37 and I am, therefore, of opinion 
that there is no force in this contention 
and hold thart the terms of the Ordinance 
'in question do not violate the provisions 
'of the Government of India Act, 1919. 

The question as to whether* this 
Ordinance goes beyond the let*ter and 
spirit of S. 7i} is concludqd by* Bugga v. 
Emperor (9) and Parmeshwar Ahir V. 
Emperor (10) and needs no further 
discussion. 

Pinally, assuming that it is open to 
os to decide whether there was or was 
not a state of emergency it seems to me 
that the application itself, and the facts 
stated before us by Mr. Jagan Nath, 
sufficiently establish the existence of an 
emergency. We have been told that the 
magisterial enquiry commenced on 
11th July 1929 and that before 26th 
July 1929 the prosecution had found it 
necessary to move this Court for assist- 
ance owing to the obstructive 'attitude 
adopted by some of the petitioner’s com- 
panions. When it was found that it 
was not possible to obtain the required 
assistance (whatever the reasons may 
have been) it was said that steps were 
taken to introduce a Bill before the As- 
sembly in order to meet the situation. 
What happened to this Bill was not 
stated, but again >in January 1930 the 
prosecution attempted to expedite mat- 
ters by moving this Court. On 3lst 
January 1930 it was found that this 
Court could not render the assistance 
asked for^ and on 8th February 1930 a 
hunger strike was commenced which 
hdd up the proceedings up to 8th March 
1930. It is evident that the attitude 
adopted by the defence in this case was 
oalcidated to render the administration 
of flximinal justice in the Courts not 
<^y ridtenlouB but impossible. This at- 
titude was also a menace and a danger 
{or i{,%y the aito|H(ioBi of such methods, 
a pprsba aeensediDf an offence could defy 
^e authorities'' and , . pesveet his being 
TO^ght to trial hedi^ the ordiuery 
mw of OTOoednre. ft is ma nifest the 

iss. " 


Courts would practically cease to func- 
tion. lu these circumstances l am of 
opinion that the situation created by the . 
action of the accused persons themi^ves 
brought about a state of emergency 
which enabled the Governor- General to 
exercise the powers vested in him by 
8l 72. a . • P > ^ ' 

I would, therefore, dismiss the peti- 
tion. 

Bhide, J. — The petitioner ^ Des Baj 
and other persons were prosecuted last 
year on serious charges of criminal cons- 
piracy and murder. The commitment 
proceedfnga commenced in July 1929 but 
owing to unprecedented delay and ob- 
struction caused by the conduct of the 
accused persons the proceedings had 
made but little progress by 1st May 
1930. On the latter date an Ordinance 
(No. 3 of 1930) was promulgated by the 
Governor-General constituting a special 
tribunal for the trial of these persons, so 
as to expedite the proceedings and bring 
.the trial tc a speedy conclusion. The 
case is being accordingly tried by a tribu- 
nal constituted under the Ordinance. 

The petitioner has applied for bis re-* 
lease under 8. 491, Criminal P. C., on 
the ground that the Ordinance under 
which the tribunal referred to above 
has been constituted is ultra vires and 
that the custody in which he is being 
detained at present is, therefore, illegal. 

The two main points which arise for 
decision in this case are : 

(1) Whether the validity of an Ordi- 
nance promulgated by the Governor- 
General under S. 72, Government of 
India Act, 1919 can be questioned in a 
Court of law in this country. 

(2) If so whether the Ordinance in 
question is ultra vires. 

A considerable portion of the argu- 
ment of the learned counsel for the 
petitioner was devoted to the first point, 
but it is unnecessary to dilate on it as 
it was practically conceded by the 
learned Advocate-General pf Bengal who 
appeared for the Crown', that the 
Courts in India have power to adjudi- 
cate upon the validity of an enactment 
of the Incdan Legislature, 'when the 
point is raised before them in a jtropmr 
prool|eding, was decided by a Full Bench 
of the Calcutta High Court in Emprm 
y. Surah (ll) as'long ago as the year 
187?. The case went up to the Privy 
(Wl nenje dsi. lei (S!.Bd. 
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■OouBoil, aad alibdogh the decision of 
'the Full Bench w»s rerersed on merits 
the power of the Indian Oonrts to ad- 
jodioate on the Talidity of a legislative 
•enaotme^t was not questioned: Empress 
T. Burah (11}« An Ordinance promul* 
gated by the Governor-General under 
BT 72, Government of ■ India Act, stands * 
-on no higher fcoting than an enactment 
of the Indian Legislature and the same 
rule would naturally apply to it. In 
fact there is a reported ease from this 
very province in which the question of 
the validity of an Ordinance . was 
raised. l!his case also went up to 
the Privy Council and although their 
Lordships held the Ordinance in 
•question in that case to be valid, it 
tshows clearly that the validity of an 
Ordinance can be challenged in a Court 
of law. 

Tlie second>question is, however, much 
more difficult. It would appear from 
*8. 72, Government of India Act, that the 
power of legislation by Ordinance 'con* 
ferred by that section on the Governor* 
-General is subject to threefold restrio* 
tk>n. In the first place there must be 
ran “emergeney" to justify the exercise 
•of the power. Secondly, the power can 
be exercised only for the peace and good 
government of British India or any 
part thereof. Lastly, the Ordinance 
must not go beyond the power of the 
Indian Tiegislature to make laws. In 
^he present instance it was not seriously 
•contended that the Ordinance in question 
.goes beyond the powers of the Indian 
Legislature. It was, indeed, urged in 
Cl. (e) of paH. 10 of the petition that 
the Ordinance was invalid inasmuch as 
it transgresses : 

'* tha nnwdtten law or oonstitution of the 
United Kingdom of Orest Britain and Ireland 
whereon depends in a large degree the allegi* 
anee of Hie Majesty’s subjeots to the Crown.” 
•of. 8. 65, OoTOrnment of India Aot. 

But in view of the interpretation 
placed iipon these words by their Lord* 
•ships of the Privy Couneil in Bugga v. 
Emperor (9) the point was not 4 )ressed. 
The main points on whieh the learned 
•counsel for the petitioner Isfid stress 
were that there was no “emergeney” 
justifying the^ promulgation of the 
Ordinance and it was not* required for 
the : 

"peaoe 'and good gimcnouat of British 
India or any part tiwtso&” . 

bn behalf ef tAi Oro^^, it was 


contended that this Court has no juris* 
dietion at all to go into the'above quea* 
tions as it was for the Governor-Gsneral 
to decide whether there was any emer* 
genoy and whether the Ordinance in ques- 
tion was required for the peace and 
good government of British India or 
any part thereof. Now, it is an eleraen-, 
tary rule of the construction of statut^Ml 
that the provisions of an^ enactment 
must be construed according to its plain 
wording and nothing can be imported 
into it merely on the basis of any specu* 
lation as to the intention of the Legisla* 
tore. There is nothing in the lan^age' 
of Q. 72 to indicate that th*e Goveror* 
General’s opinion on the points referred 
to above is to be taken as final. Thera 
are other sections in the Government of . 
India Aot where finality, is expressly 
conferred upon the acts of executive 
authorities and in some oases it is speoi* 
fioally laid down that their acts are not 
liable to be challenged in a Court of 
law : see e.g. B. 52.B, d. 2 ; S. 72 D*(S). 
In the absence of any such provision 
the initial presumption is that ^ Court 
of law will have jurisdiction to go into 
these matters if it becomes necessary 
to do so in order to determine any ques* 
tion properly coming before it for deoi*, 
sion. Even if it be supposed for the 
sake of argument that the language is 
somewhat ambiguous and both construe- 
tions are possible, the construction mosti 
beneficial to the subject will have to be 
preferred, according to another well-^ 
known canon of interpretation : of.l 
Maxwell on Interpretation of Statutes, 
6th Edn, p. 601 and the construc- 
tion giving jurisdiction to Courts is 
obviously the one •beneficial to the sub- 
ject. 

It was next urged that the depision 
as to the existence of an emergency and 
the necessity of the Ordinance is of an 
“administrative” character but even if 
this be BO, that by itself would not, I 
think, necessarily bar the jurisdiction 
of Courts if the matter comes before 
them for decision in a proper proceed- 
ing. For the administrative aot assumes 
a quasi-judicial character when it if a 
condition precedent to the exercise of» 
certain powers under the law. The ease 
,De Verteuil v. Knagge (8), which was 
cited on behalf of the petitioner dcMWes 
notice in this eonne^Mi. In that emie 
the owner of ah esti^e in Trinidad iiliid 
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iba 0oVifmor of Trinidad and the Pro- 
; l^or oi . Immigrants for a deolaraticm 
an' order under S. 203 of the Irnmi* 
gration Ordinance for the transfer of 
tlM immigrantis indentures on the estate 
was ultra vires. S. 203 of the Immigra- 
tion Ordinance empovrered the Governor 
to transfer the indentures of the immi- 
grants : 

“ on saffioient grounds Shown to his satisfac- 
tion that all or many of the immigrants’ in- 
dentured should be removed therefrom.” 

This power was essentially o^ an exe- 
cutive character and all that j>he section 
required was that “sufficient grounds 
should have been shown to* the satisfac- 
tion of the Governor." 7et the Judicial 
Committee went into the question and 
held that the Governor could not exercise 
power without an enquiry and without 
giving a fair opportunity to the person 
concerned to be heard. Another con- 
tention raised on behalf of the Crown 
was that the Governor- General was not 
subject to the jurisdiction of this Court 
and hence he could not be compelled to 
disclose the facts on which his decision 
is based, But this fact cannot, 1 think, 
affect the petitioner’s case.. The peti- 
tioner alleges that he is being detained 
in illegal custody and if be is able to 
'make out a prima facie case it will be 
for the Crown to show “legal justifica- 
tion" for the custody. The writ of 
Habeas Corpus is considered to be the 
greatest safeguard of the personal liberty 
of a subject in England and is available 
against tbe acts of the highest officers 
of the Crown. The same remark would 
apply to the powers conferred by S. 491, 
Criminal F. C., on tbe High Courts and 
the mere fact that the Ordinance was 
promulgated by tbe Goveraor-General, 
who is not personally subject to tbe 
jurisdiction of the Court would, in my 
opinion, be no justification for the peti- 
tioner’s detention in custody, if the 
Ordinance were, in fact, found to be 
ttltra vires as alleged. 

Lastly, it was urged that it would 
create a ver^ inconvenient situation if 
the Governbr-General’s decision on tbe 
^estion ot^lmexgenoy and neeeesityol 
, a particular rheasure lor thsi peace . and 
: good fforemiaant of the country Viere 
heldito he open to eeratiny by Qherhif. 
But^hls argument caanot. by ittMlt be 
®®h^^r6d lo ne a sufficient ground fpr., 
'holdtng that tbw«. jurisdiction ol tw ' 


Courts to enquire into, these questions 
is burred. 

■ As pointed out already, the existence 
of an '‘emergency’’ is a condition prece- 
dent to the exercise of the ppwer of 
promulgating Ordinances conferred upon 
the Govemor-General. Similarly, the 
* section requires the power to be exSS- 
cised only for the peace and good 
government .of British India or any 
part thereof. It follows, thejrefors, that 
unless these conditions are fulfilled no 
Ordinance promulgated under S. 72 will' 
be valid. If, then, a Court of law has 
power to enquire into* the validity of an 
Ordinance, it must necessarily have 
power to see whether these, conditioils 
are fulfilled. If, for instance, it is 
found that an Ordinance was promul- 
gated in the absence of an emergency 
whatever or for a purpose wholly un- 
connected with the peace or "good 
government of the country (a contin- 
gency which is. of course, not very 
likely to arise in practice, but is not 
inconceivable) can it be maintained that 
a Court of law has no power to declare 
the Ordinance to be invalid ? I think 
the answer to this question must clearly 
be in the negative. In Puran Mai v. 
Emperor (3) tbe question arose whether 
certain extraordinary powers which 
wereconferred on tbe President of aMn- 
nicipality by tbe Punjab Municipal Act 
bad been properly exercised ailff it was 
held that tbe exercise of the said powers 
was illegal as there was no emergency. 
This was, no doubt, a decision by a 
single Judge of the Punjab Chief Court, 
but it does not appear tt> have been 
dissented from or overruled in any sub- 
sequent case. The person concerned 
was, of course, a much humbler indivi- 
dual than tbe Governor-General, but 1 
do not see bow the case can be distlng- 
nisbed in principle. The learned counsel 
for the Crown conceded that Courts 
have power to enquire into tbs' third 
condition laid down in B. 72 viz., tlmt 
. tbe Oigdinance must not go beyond the 
law-making power of tbe Indian legis- 
latore and his contention that the first 
two contentions cannot be inquirad into 
Beems inconsistent. Of course, 'it was 
dpea to tbe legislature to ley down tibat 
the declaratiop of tbe Govemor-Gqneral 
w to the fnlfilraeut of them eonditione 
. be taken as conclusive evldeuee 
s lht it has nht bhosen to do sc^ 
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The poaiiion A6 regards OrSinanees 
issued in an emdrgenojr in this country 
eeems to be analogous to that as regards 
regulations, flamed in the interest of 
puhiio safety under the Defence of the 
Bealm Act in England during the Great 
War. But the Courts in England do 
fot %ppear tq have. coi:(^idered them-, 
selves debarred from going into the 
•question whether a particular regula- 
tion was reasonably necessary for the 
public safbty on the ground that the 
executive authorities were the sole 
judges of the matter. In Bex. v. 
Malliday(lii (at p. 1127), in dealing 
with a Begulation framed in the interest 
€>i public safety, Lord Atkinson remarked 
as follows; 

*'11: by no means follows, however, 6hat if on 
the face of a regulation, it enjoined or re- 
quired something to be done which could not 
in any reasonable way aid In securing 'the 
pubMc a^fety i^nd the defence of the realm, it 
would not be ultra vires and void.*' 

In Chester v. Bateson (13) Darling, J., 
adopted this position and went Qn to 
consider whether it was a 
'^necessary or even reasonable way to aid In 
securing the public safety and the defence of 
t&e realm to give power to a minister to forbid 
any person* to 'institute any proceedings to 
recover possession of a house so long as a war 
Worker is living in it.“ 

Similarly, Avory, J., another Judge 
who sat on the Bench in that case, 
stated the question in the following 
terms : 

^*And the only question for decision is 
whether this portion of the regulation is 
ultra vires the statute ynder which it purports 
to be made, that is to say the Defence of the 
Bealni Consolidation Act, 1914. This depends 
upon whether it can be said, on any reason- 
able oonstrnotion of the statute to be a regula- 
tion fox securing the- public safety and the de- 
fence of the realm and particularly uuder S. 1, 
aub-S. 1 (o), whether it can be said to be a 
regulation to prevent the eucoeesful prosecu- 
tion of the war being endangered.’* 


Eventually the regulation in ques- 
tion in that case was held to be ultra 
vires, the Judges (apparently) bolding 
that the regulation as it stood was not 
required for public safety and that the 
infringement of the right of the sub- 
jects to have access to the Courts of 
justice, which it involved waji not war- 
ranted by the statute under which it 
*was fraoi|ed« A similar view wa^ taken 
to, Bfwm$9 Oe, v* Ths 

■ ' — i> g..: 




King (U)^' In Bex v. HaUiday (12) on 
the other band, the regulation in ques- 
tion in that case was held to be not 
ultra vires because it was covered by 
the express language of the statute. 
But even then Lord Atkinson thought 
it necessary 'to make the observation 
quoted above and reserve his decision 
thereon. After giving my anxious and 
careful consideration to the argum(sn|is 
advanced by the leatned counsel for the 
Grown, I am unable to find any valid 
ground for holding that the jurisdic- 
tion of Courts to enquire into the 
above-mentioned conditions is absolu- 
tely barred,* . . 

Sut though the decision of the Gover- 
nor-General on the aforesaid conditions 
cannot, in my opinion be held to be 
final, it will naturally be entitled to 
very great weight. The legislature .has 
invested him with a discrabioci in very 
wide terms to exercise his power under 
S. 72. No rigid definition of the term 
•‘emergency*’ has been attempted and 
the words 

“peace and good government of British India 
or any part thereof,** 

are also obviously of the widest import. 
When the law vestis discretion in a 
certain authority, the Courts are en- 
titled to see that the discretion is 
exercised in a proper manner : sea Max- 
well's Interpretation of Statutes, Edn. 6, 
p. 226, but when the discretion is con- 
ferred in wide terms «the scope for 
interference with the discretion is of| 
course narrowed to a considerable 
extent. A Court of law will, therefore,. 
I think; not be justified in questioning 
or interfering with the wide discretion 
conferred upon the Governor-General 
in the present instance unless it is clear 
that there were no circumstances which 
could reasonably be considered to con- 
stitute an “emergency” that the* Ordi- 
nance in question coUld not possibly be 
required for the peace and good gov- 
ernment of the country. 

None of the authorities cited geeided 
to throw much light on this point, but 
the following test laid down by Salter, 
J., in New Castle Breweries Ltd^ v. The 
£«9ip (14), in which the validity a 
regulation framed under the Defence 
the Bealm Act was challenged seems 
me to be a suitable guide in the clrpani^ 
stances of the present ease. *lthB teet 

(uKitSWiMiSR * - ^ ^ v: . 
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1|b b« Applied” remerked the learned 
ditd^e' s ’ . ' 

”li WlMfhev thii part of the regulation fa r«- 
for eeourlng the puhlio safety ana the 
defence of the realm. If it is, it is valid and 
the Orown*in*Oonnei] is the sole judge of its 
flxpedienoy.” ^ 

So in the present case, if the ordi* 
inanoe is reasonably capable of being 
Ireguired for the peace and good govern* 
ment of British India or any part 
'thereof this condition must, 1 think, 
|be held to be fulfilled. Similarly, if 
there are circumstances which are 
reasonably capable of being ^looked 
upon as giving rise to an “emergency,’ 
the Court will not, in my bpinion, be 
justified in interfering even it was *in* 
dined to taka a different view on facts. 

I am, therefore, of opinion that the 
, existence of an emergency and the pur- 
pose of the Ordinance can be looked 
into by a Court of law to the extent 
stated above. 

I now proceed to consider whether 
there are any good grounds for holding 
that the Ordinance which is sought to 
Ibe attacked in the present case is invalid. 
It is the petitioner who comes to Court 
to challenge the validity of the Ordin- 
ance. The onus obviously lies on him in 
the first instance to make ont a prima facie 
case. The petitioner’s case is that there 
was no emergency to justify the Ordi- 
nance and that it was not needed in the 
interest of peace or good government. 
The petitioner has filed an affidavit that 
the proceedings in the committing 
Magistrate’s Court were going on in a 
regular manner when the Ordinance was 
promulgated and it has been contended 
on his behalf that even the statenaent 
issued by the Governor- General along 
with the Ordinance does not make ont 
any case of “emergency.” The learned 
counsel for the petitioner drew our at- 
tention in this connexion to the meaning 
of the word “emergency” as given in 
Webster’s Dictionary which is as fol- 
lows : 

“An unfosueen oconrsehos or combination of 
oiroumstanciv which calls for immediate 
action oi^ranad]^.” 

It, wM pg9il ifaAfe proceedings in 
the4$ali^l|nteA Oontt were going on for 
sipme nioi months, and no nnfolMMn 
event had^cennwd immediatelg- Itetoe 
Idle Ordisknea ihsti^y its 

S itign. Bhk I do not think that is the 
ght wag of looking; at the matterr M 


wn^ri^ey may result according to the 
very definition relied on by the learned 
counsel from an unforeseen “combination 
of oiroamstances.” This combination 
may not take place all at once but 
gradually, and immediate actioo'may be| 
rendered necessary When the enlminat- 
jng point is reached.. The statjsmeet. 
issued along with* the Ordinance does 
not purport to be a complete statement 
of facts constituting the “emergency,” 
bat even from that statement (the 
correctness of the ;faots in whidh was 
not challenged before us) it is olesr 
that the proceedings in the Magistrate’s 
Court had been delated by the wilful 
absence of the prisoners who had gone 
on a hunger strike on two occasions and 
that the administration of justice was 
being brought into contempt by their 
disorderly conduct and revolutionary 
demonstrations. It was brought put in 
the course of the arguments* of the peti- 
tioner’s counsel himself that this Court 
was pnsuocessfully approached on two 
occasions with a view to find a remedy 
for the situation under the existing law* 
and a Bill introduced for the same pur- 
pose had also for some reason or other 
proved abortive. It is also commoo 
knowledge that conditions in India bad 
been disturbed for some time before tha 
promulgation of the Ordinance. It can- 
not, therefore, be said that there wera 
no oircumstances at all, which could 
reasonably be held to constitute an 
emergency or call for immediate action 
in the interests of peace and good 
government of the country. 

Finally, it was urged tba( the Ordi- 
nance was ultra vires, at any rate in sa 
far as it made provisions for matters 
wholly lacking in the essentials of emer- 
gency as it has deprived the accused of 
their right of appeal and the High Oonrt 
of its power of superiutendenoe over the 
tribunal. But these provisions not being 
in excess pf the powers conferred, npon 
the' Indian Legislature by B. 65, Govern- 
ment of India Act, the Ordinanoe can- 
not be held to be ultra vires on this 
ground. Under S. 66, Government of 
India Act, the Indian Legislature hae 
power to make laws affecting the .inti'e- 
diotiotr of thf High Court and nnder 
S. 73, Goternmaht of India Aet^ the 
Gotemor-Geneial has the imle powei^ in 
thie xeepeot as the Indian teglilatwre 
iftoU. This is alsp.m^e eieM In 47. 
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Cielfeers Patotifc of thifl" Coorfe. The ex* 
pediencsr-or proj^riefey of the provisions 
of the Oidinenoe oannc^ be called in 
'^nestion & these .proceedings, if the 
ordinance, as a whole, is with^ the 
provisions of S. 7S, Government of India 
^t, as 1 ^Id ^it. to be. It may, how*, 
ever.lbe points out ‘that* an appeal to 
this Gonrt was probably considered an* 
oeeessary as the tribuntl 'consists of 
three Jndges of this Oonrt. It mast also 
be remembered that the deprivation of 
the right of appeal in such oircamstanoes 
cannot ba said to be wholly repugnant 
to the existing Idw. For nndor S. 526, 
Criminal P. C., the High Oonrii has 
power to transfer a case to itself for 
trial, and if this is done the right of 
appeal is antomatically taken away. 

. In my judgment the petitioner has 
failed to establish that Ordinance No. 3 
of 1930 is ultra vires and I, therefore, 
ooncnr with my learned brother in dis* 
missing this petition. 

B.K, Petition dismissed. 

1930 Cr. Cases 905 

(Oudh) 

PUIiIiAN, J. 

Lala and others — Accused — Appel* 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Bef. No. 15 of 1930, Decided 
on 24th April 1930, made by Second 
Addl. Sess. Jndge, *Lacknow. 

Public Gcmbling Act (18 of 1867), S. 13 
•—"Public place" —Meaning explained. 

A public place ie one which is in full view 
of the public and one to which the public has 
aooesa: White v. Cabilt, 1 K. B. i4S, Bef.\ 
A. 1. B. 1993 Oudh ^75; 51 1. C. 971 and A. I. 
H. 1992 Oudh 196, DUt. [P 905 C 2 ] 

Jagannath Prasad Kapur — for Ap* 
pellants. 

3, K, Ohose — for the Crown. 

Judgment. — This is a reference ‘ by 
•tht Second Additional Sessions Judge of 
Imeknow at Unao in a case of gambling 
under S. 13, Public Gambling Act 18 
4)f 1867. The first objection made to 
the trial was that one of tile accused 
was only 13 years of ags. The Magis* 
trate pointed out that he himSelf re* 
eorded his age as l7, aaa ha was there* 
lore quite entitled to prooeed with the 
uase as BO plea was raised that the ah* 
uused was a minor/^ Second point 
^seised by the learned. Additlbnal Ses* 
1930 Or. OJii4a/4 


sions Judge^is that the place where the 
gambling took place was not a public 
place. He describes it as a verandah 
of a shop and he does not controvert 
the statement of the Magistrate that it 
is on a public road. A public place for 
the purposes of the Gambling Act is a 
place to which tl;e public have a right 
of access and the" question of ownership 
is immaterial. The same is* the view 
taken by the Courts in England in in* 
terpreting various special acts and I 
have before me a very recent decision 
of the Kihg’s Bench, White v. Cabitt (1} 
in which reference is made ||o the stan* 
dard case of Queen v. Wellard (2) which 
shows that the view taken in England 
still is that a plot of ground privately 
owned to which the public have no 
right of access but are allowed to pass 
over may be a public place. 

The learned Additional Sessions 
Judge refers . ' me to two cases: . one 
.reported in Emperor v. Bashir (3) 
and another reported in an unautho* 
riaed rdport of the La'hore High 
Court Badraduddin v. Emperor (4) in 
which cases it' was held that certain 
places, namely, land forming an angle 
between two roads in the one case and 
lands situated near a temple in the 
premises of the railway station in the 
other case were not public places. I 
have been referred on the part of the 
Crown to another ruling of the Judicial 
Commissioner’s Court reported in Em- 
peror V. Lalji (5), in which it was held 
that a footpath running from a public 
way through a private grove and used 
by the public as of right is a public 
place'. None of these cases is exactly 
parallel to that before me. In my opi*, 
nion a public place is one which is in 
full view of the public and one t« which 
the public has access. But in this case 
there is no evidence that the public had; 
a right of access to the verandah. Fot^ 
all I know the owner of the shop tqay 
have refused to allow the public to go ; 
on his verandah. If the public bad wit 
right of access even'thongh the Shop is 

(1) [1930] 1 K. B. 448. 

(3) [1885] 14 Q. B. D. 63ss54 Ii. 7. 0. 14a> 

49 3. P. 396s:15 Oox. C. 0. 559«s83 W. 4. . 
156=51 1<. T. 604. 

(8) A. I. B. 1933 Ottdk 375=68 t. 0. 618=38 
Or. L. 3. 581=26 0. 0, 41. .. 

(4) K1930] 57 I. 0. 981. . ? 

(5) A. I. B. 1933 Oaah lb6=ra I.G. . 

0*. h. 1, 8T9=i» an lU* < « • 
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io (n irnliUo it is not a pablio 

jplftMt' within the meaning of the Gamb- 
timgi Act. X accept the leferenoe, set 
• #eS« the order of conviction, but in 
the circumstances it is not necessary to 
'tetorn the 184 kowris and two annas 
whieh were 'confiscated. The fine if 
paid will be returned, 

V.B./lt.K. fConvotion set aside, 

1930 Cr. Cases 906 

(Rangoon) 

Cabr, J. 

J?«ipefor-”Appellant. ^ 

* V. • , 

Nga Po TFtn— Accused— Respondent, 
Criminal Appeals Nos. 1504 and 1505 
of 1929, Decided on 6th January 1930. 

(•) Barma Village Act, S. 28 — S. 28 doe* 
not apply where Magistrate takes cogni- 
aance ef offence of his own motion under 
Criminal P. C., S. 190 (1) (c), 

The terms of S. 28, Burma Village Act, must 
be etriotl; oonstrued. The section applies onlj 
to the entertainment of a complaint and does 
not impose any restriction upon the proseou* 
tion of a headman if the prosecution is in* 
stituted otherwise than on complaint. It does 
not, therefore, apply to a case in which a 
Magistrate of his own motion takes cognizance 
of an ofienoe under the provisions of S. 190 (1) 
(a),0.ialnalP.0., IP 906 C 2] 

fb) Criminal P. C , S, 190 — Proceedings 
of enquiry into certain unauthorized horse* 
races submitted to Deputy Commissioner — 
Latter can take cognizance of offences in 
his Capacity of District Magistrate, 

Where the Township and Subdivisional 
Officers enquire into certain unautboritSd horse 
races and submit the proceedingS'to the Deputy 
Commissioner who on considering the report 
records an order in his capaoity as District 
Magistrate, taking ioognizanoe of offences, the 
latter has jurisdiction to take cognizance of 
ofiences in a manner he did : 43 Mad. 709, Bel. 
on; B7 Oal. S31, Cons. • [P 907 0 1] 

Lambert— ior the Crown. 

Paul — for Baspondent. 

Judgment. — On two different days 
in February and Maroh last nnauthor* 
ized horse raoes were held at a village 
tbe Henzada District. This matter 
was enquired into by the Township and 
Subdivisional OSoers whose' proceedings 
. were submitted, to the Deputy Opmmis* 
si(^ner. 0^ cofisideriug their repourts 
the Deputy Of^mbsioher recorded an 
order in his eainaoity as Dlstriet lldagia. 
trate taking eoghlsa^ee of the two 
oSenoes aud sending them to auf^ber 
Msgistrtrte for trial. T^e preseot'res* 
pondent was odh /Uf the persons thus 
prosecuted and In both cases be was eon" 


victed by the trying Hagiiirate. On 
appeal to the Sessions Court the eonvio" 
tions of the respondeat were set Mido 
and he was acquitted on ihe gtound' 
that IjliO prosecution of the respondent, 
who was a village headmiia, eonld not 
,be instituted except with the sanotiott 
of the Deputy ’Oommissioner finder 
8. 28, Burma Village Act. The SsS' 
sions Judge lield that the procedure 
adopted by the Deputy Oommissionwr 
and District Magistrate was incorrect, 
and that the proper coarse would have 
been >for the Deputy Commissioner 
to sanotiqu tbe prosectftion of the Head- 
man. The Local Government now ap« 
peals against these orders of acquittal. 

In the cirumstances above described 
I should be inclined to hold that, if 
S. 28, Village Act, were applicable in thw 
present case, the procedure ado^^ted by 
the Deputy Commissioner *ia his dual 
capacity as Deputy Commissioner and 
District Magistrate was a sufficient oom* 
plianoe with the requirements of that 
section. But 1 do not think it neces- 
sary to gd into this question more fnlly, 
for, in my opinion, from the terms of 
S. 28, that section is not applicable all 
all in the present case. 

The section reads: 

No oompisint against a besdtnan ot membar 
of a village committee or rural policeman of 
any act or omission punishable under this Act 
shall be entertianed by any Oonrt nhlese tbe- 
prosaoution is instituted by order of, or under 
authority from the Deputy Oommissioner. 

The terms of this section must be 
strictly construed, and on such a con- 
stmction it is clear that the section ap*| 
plies only to the entertainment of a 
complaint and does not impose any 
restriction upon the prosecution of a 
headman if the proseontion is institnted 
otherwise than on complaint. It does 
not, therefore, apply to a case in whieh 
a Magistrate of his own motion takes 
cognisance of an offence undUr the pro* 
visions .of 8. 190 (1) (c). Criminal P. 0.| 
The Sessions Judge was, therefore, 
clearly wrong in allowing ’the appeals 
of the respondent on the ground given, 
by him. ' 

For the respondent it has been wigeir 
fitstlyi that 00 the evidenoe the oonvie- 
tioB of the respondent was not justified!, 
ind, seoondly, that the Distriot Mai^- 
Ikato hto nb pow8r nuder 8. 190 
: Ghl«BiB*l P. 0., to take eogadtojato bf >lkVk 
On information reoeived 'hjr hf|at 
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ittik different offieiel capeoi6y« In eup- 
port of this saeond proposiiiion I have 
been referred to the ease of Lahhi 
Narayan dhose v. Emperor U), In that 
ease it was held by one Judge pf the 
Calcutta High Court that a Magistrate 
^ho^hae reoeiyed information in an-, 
other public capacity cannot act on it 
in bis capacity of a Magistrate and 
initiate criminal proceedings under 
8. 190 (1) («), Criminal P. C. The 
learned Judge came.to this finding fol- 
lowing the case of Thakur Per shad 
Singh v. JEmperor (2), in which he him- 
self and anothelfr learned Judge had 
nome to a similar decision. It may be 
noted that in this latter case the Judges 
said that by his action in that^particular 
oase^ the ^ Magistrate was practically 
making himself a Judge in his own case. 
Bui ip the^ case of Lakhi Narayan 
Ohose V. Emperor (1), the other Judge 
Carnduff, J, was not prepared to 
accept this decision. He pointed out 
that the decision clearly went beyond 
the terms of the Criminal Procedure 
Code* This view has also Been taken 
by the Madras High Court in the case 
of Stcndarasan v. Emperor (3), 

I agree with the view taken by the 
learned Judges in this last case that the 
|effeot of • the earlier Calcutta decision 
would be to add to the terms of S. 190, 
Criminal P. Ot, provisions which cannot 
be found therein. In my view, the 
District Magistrate bad jurisdiction to 
take cognizance of the offences disclosed 
in the present oases. As regards the 
facts, it is true that the Sessions Judge 
has not come to any definite finding as 
to whether it was or was not proved 
that the respondent committed the 
offences of which he had been con- 
victed. The case should now, I think, 
go back to the Sessions Judge in order 
that be may decide the appeals on the 
fact. I allow these appeals, set aside 
the orders of acquittal passed in favour 
of the respondent, Nga Po Win, and 
remand the appeals of the* respon- 
denit to the Sessions Court for determin- 
ation on their merits, * 

Case remanded* 


U) Cau aaifwii Ot. l. j. 305»6 

neofl 10 0. W. H; 7«fe8 Or. U h 473. 

{8J »aa. I, 0.^4«2lCr, 


1930 Cr. Cases 907 

(Allahabad) 

DaZiAL, J. 

Bomi and others — Accused— Appli- 
cants. o 

V. 

Emperor and others “ Opposite Par- 
ties. 

- Criminal Eeference No. 794 of 1929^ 
Decided on 16th January 1930, made by 
Addl. Sess.- Judge, Basti, on 11th Novem* 
ber 1929, 

Criminal P. C, St. 139 (2) and 140 (IH 
®*®8**l*f*ts cannot compel a parly to go ta 
civil Court and tpecially party in whose 
favour he is fnclinpd. 

Qshe provisions of S. 140 (1) do not apply to 
a stay under 8. 139 (2) and the Magistrate 
cannot compel either party to go to the civil 
Court. If the defendant denies the olaim and 
the denial is proved, the criminal Court holds- 
its hand and it will be the business of the plain- 
tiff to bring a civil suit* if he likes. If he doea 
not, the denial is maintained. If he does bring 
a suit and succeeds, the Magistrate may pro- 
ceed to pass an order absolute under S. 140 
(1) Under no oiroumstances when the opinion 
of the Magistrate is in favour of one party can 
he direct that party to go to the civil Court^ 

[P 907 C 21 

S. Mohammad Amin^lor Applicants. 

M. Waliulldh and L. M, lioy-^tor Op* 
posite Parties. 

Judgment. — I am not surprised at the 
Magistrate being confused by the in- 
artistic provisions of Ch. 10, Criminal 
P. 0. What is meant by the provisions 
of S. 139 (2) is that when a Magistrate 
finds that there is reliable evidence in 
support of the denial by the defendant 
of the plaintiff's claim of public right, 
all he has to do is merely to stay the 
proceedings until the matter of the 
existence of such right has bebn decided* 
by a competent civil Court. The pro- 
visions of S. 140 (1) do not apply tO; 
such stay and the Magistrate cannot 
compel either party to go to the civil 
Court. The purpose of this new section 
introduced in 1923 is clear. The plain- 
tiff in the criminal Court makes a claim 
and a defendant denies it. If the^de- 
nial is proved the criminal Court holdsj 
its band and it will be the business of; 
the plaintiff to bring a civil suit if he 
likes. If he does not, the denial is 
maintained. If he does bring a sait*and^ 
suooeeds the Magistrate may proceed to 
PMS an order absolute under S. 1|0 (l).; 
Wlieh the opinion of the Magistrate wAS 
in Itvbur of the applicantSt Bpaan ghd| 
otiMfrs, the Hagistretb* had no 
feioii to direct Bozan and 
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like Tha Magistrate’s order 

ot July 1929, subsequent to the 

411^^01100 • 

, stay tbs p*ooeedfng« till tbfl matter pi the 
€^1161100 of Buoh right has been decldod by ft 
>dom]^t 9 nt civil dburt** 
iflOMcelled. 

v.b./e.k. order aooord%ngly. 

1930 Cr. Cftses 908 
• (Cftloutfcft) 

PEARSON AND JaCK, JJ. 

Meher Sardar and another — Accused 
— Petitioners. • 

V. 

Bwiperorf-Opposite farty. 

Criminal Bevn. Nos. 1 and 2 of 1630, 
Decided on 22nd May 1930. 

Forests Act. S. 59— Interpretation— Words 
■•‘any person claiming to be interested in the 
property'* in S. 59 are not limited to case 
contemplated by S. 57 — Words “so seized** 
refer to seizure under S. 52. 

The first canon of construction of a statute 
is that you must take the language as it stands 
and if it is clear, give efieot to it. There is no 
possible ground for saying that the phrase “any 
parson claiming to be interested in the pro* 
party so seized** occurring in S. 59 could be 
construed as limited to the case contemplated 
by 8.57 when no mention is made of any such 
limitation, the language of the section is per- 
fectly clear and unrestricted in its terms and 
must be given effect to accordingly. Apart 
from thet, the words “so seized** logically and 
grammatically refer to the seizure under S. 52, 
which includes seizure of tools, boats and etc. 

[P 908 C 2] 

Suresh Chandra TaHqdar and Hari 
Dae Qupta-^iot Petitioners. 

Anil Chandra Boy Chowdhury — for 
the Crown, 

Judgment — ^In this ease an^ order 
lias been made by the Sub-Divisional 
Magistrate of Khulna confiscating a 
boat said to belong to the petitioner, 
under the provisions of Chap. 9, Forests 
Act. The boat has been confiscated 
iinder^the provisions of S. 65. On ap- 
peal to the learned Judge he has dis- 
missed the appeal bolding apparently 
nter alia that the applicant was ^ no 
party to the proceedings in the original 
OWt and no investigation as /to his 
claim for relief from confiscation was 
made in that Court, and that under the 
provisions of S, 69^ Forests Act, he Is 
not entitled t#: a determination of that 
«aestion on ai^peaL 
The language of S. 69 is this: ^ 

The ofacer who UmAs. the eeizute ^eder 
S. 62 ov^ny of euperiom, orlbiiy 

peTmh blftimixig.tb be interested in the 
2 srty eo seized thay apppeal from the order of 
ccunsm^ion. ** ; 


The contention before us has been 
that the phrase ** or any person in- 
terested in the property so seized" 
has reference only to tne oircuni- 
stanoes previously contemplated and 
provided for in S. 57. S. 67 provides ft 
^special procedpe whap ^the offender ^ 
not known or cannot l5e found and ft 
relates to the forest produce and pro- 
vides that no 'order of confiscation is to 
be made in that ease amongst other 
things without hearing the person if 
any claiming any right thereto and the 
evidence if any which he mfty produce 
in support of his olaim.* We are unable 
to give effect to the contention that the 
clause already quoted from S. 69 is to 
be confined in its scope to the condi- 
tions contemplated in S, 57. The first 
canon of construction of a statute is 
that you must take the language ftS it 
stands and if it is clear give eefeot to 
it. There is no possible ^ ground for, 
sayiug that the phrase any person 
claiming to be interested in the property! 
so seized** should be construed as limited 
to the case contemplated by S. 57 w hen 
no mention is made of any such limita- 
tion; the language of the section isl 
perfectly clear and unrestricted in itsi 
terms and must be given effect to ao-| 
cordingly. Apart from that, the words 
“so seized’* logically and grammatically 
refer to the seizure under S. 62^ wbiffii 
includes seizure of tools, boats and etc. 

The only other argument placed before 
us was that even if it was conceded that] 
the present applicant had any locus 
standi before the appellatp Court it 
should be laid down that his contention 
there must be limited to this a that 
the order for confiscation will not stand 
because the boat was not used in the 
oommissioQ of the offence; and that 
once it is shown that it was in faok 
used the order for confiscation mi^t 
stand as a matter of course. To any such 
proposition laid down in such .broad 
termslwe are unable to assent. It*negd 
only be* said that the matter is one to 
be determined upon such evidence as 
there maj be in the particular ciroum- 
stauoes of each case. The Bales ^ ac- 
cordinlgly ar^ made absolute in these 
terms and the matters must go back to 
the learned Judge for determination ol 
the jguoition according to law» / 

If BuUe moAe 
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1930 Gr. Catet 909 

&7>pt^, J. 

, i)«i(<0-TAooo««d-?Petition«t. 

jSiwju^y—Oppoaibe Partly. 

M Oriminai No. 370 of 1930, Deci« 
*dad Stlflt M!ay 19^0, reported by Sees. 
Jodge, Earnal. on let March 1930. 

Motor Vohieloo Aot, S. * 16 —'Owner it 
guilty of ollence even though not preoent in 
cote of breach of road certilicate— Punjab 
Motor Vehfclet Plying for Hire Rules 
(1922), S. 3. 

Where the driver of a motor lorry Qoet not 
use the lorry in conformity with« the condi- 
tions speoid^ in the road oertidoate, the owner 
*of the lorry is guilty of an offence under S. 16, 
Motor Vehiolet Act read with B. 3, Punjab 
Motor Vehicles Plying for Hire Buies, 1922, 
even though be is not present when the breach 
of the oondition takes place. 

Where, therefore, a driver was found carry- 
ing47 j[when^only ten could be carried under 
the road oertidoate) and one passenger was sit- 
ting on mudguard, which was prohibited. ' 

Held: that there being clear breach of the 
toad certidoate, the owner was liable* under 
B. 3, Punjab Motor Vehicles Plying for Hire 
Bnles, 1922, although he was not piesent : 39 
Qal. 415; 45 CaL 480 and A. I. B. 1924 Oal 985, 
Ret. on; 27 P. 2i. 1918; A. I. R. 1928 Cal 410 
and A, I. JR. 1924 Rang, 63, Disl [P 911 0 1] 
S. M. Haq for Government Advocdte — 
for the Crown. 

Report.— The petitioner Devi Dayal 
was the owner of motor lorry No. P- 
4969-A plying on hire in Bohtak District 
and Mumtaz All was its driver. On 24th 
April 1929 the District Engineer, Boh- 
tak, reported that iie found the precede 
ing day motor lorry No. P. 4969-A oar- 
rying 17 passengers, of whom one was 
on the mudguard. The driver Mumtaz 
Ali admitted the above allegations, and 
as the lorry was licensed to carry ten 
passengers only, and the carriage of a 
passenger on the mudguard was prohi- 
bited, be was convicted under S. 16 for 
having contravened the rules of the road 
certidcate, and was sentenced to pay a 
fine of Bs. 50. 

, The owner Devi Dayal stated that the 
driver bad no authority from him to 
carry more passengers than aflowed by 
the rules, and denied all ^tnowledge. 
The learned Magistrate, however, held 
tj^At thA dvnflt WAS. ?0st>oDsiblfl for .tbs 
breAofa of tbe eon^iMoaa^f the road oer. 
iifioatie as it was in bis name, and be 
se^beed hi^ as wall to fico o! B$, 20. 
Tbe pipeeedinga ire forwarded for 

re^i^ op tbe foliowiiig groatJds, 

1930 Or. C. 1146/4i i'ilj * H 6«/4 


It was pbt eoptend^ed that the owner 
was pretebtin the lorry when 17 pas- 
sengers werti being earried by the driver, 
and the report of the Diatriot Engineer, 
the defence of the p6tit||iiner as also the 
trend of the order of the Plstrict Magis- 
trate, confirm the eonolnsion that he 
waa'not present. The learned District 
Magistrate practically gave no ifea<K>ns 
for holding the owner liable, bat 
Pnblio Proseontor relies on B. 3, Pmqab 
Motor Vehicles Flying for Hire Bales', 
1922, which reads as under: 

'*No peMon shull let or ply for -hire or suffet 
to be let or plied for hire a motor vehiolt in 
any public pace ualesB a road* certificate in 
Fdrm A, specified in Soh. 'A hereto has been 
granted in 'respect thereof by the oontrolUng 
authority, and except in conformity with the 
conditions in such certificate.'^ 

He argues that the owner suffered his 
motor vehicle to be plied for hire in con« 
travention of the conditions ot his road* 
certificate and was, therefore, liable. 
The real question thus was whether in 
« the above oircumstan ces the petitioner 
can be said to have '^suffered," that is, 
allowed- his driver to ply the lorry for 
hire in contravention of the terms of 
the road certificate. Now it cannot b6 
said that there was any evidenee, either 
direct or circumstantial, from which 
any consent, express or implied, can be 
held to have been established or to be 
capable of being deduced. That being 
the case, it cannot by any stretch of in- 
terpretation be held that the petitioner 
allowed the driver to contravene the 
rules, and he could not, therefore, be 
held liable: vide A, I, E, 1928 Cal. 410 
and A. I. B. 1924 Rang. 63. 

An absent owner cannot be held liable 
if the Act provides for liability for per* 
mitting and causing a certain thing, 
less it can be shown that the act was 
done with the master’s .knowledge and 
assent, express or implied. The use of 
the word '‘suffer" indicates that a par^ 
ticular intent or state pt mind is of thi^ 
essence of an offence, and as that 
or state bad not been established, 
conviction of the owner could nbt b# 
said to be justifiable: vide Sohan Biri^ 
V. Emperor (1). • " 

As a result of the abqvs dispussipb. I 
am of opinion that the petitioner 
Dayal was wrongly eonVicted, and 
mit the records to the Sigh (jp 

U) [19183 37:P.». ikilrW'' 

a=?47 I.Q. 444, 
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a it»ebMilttiNi4Ation ibak 6he oonviokion 
bbgaasbed and the sentenoa sek 
Mid«. 

‘The fine has already been paid. 
priler.~DeTi*Dayal, khe owner of a 
, mokor lorry plying for hire in the Bohtak 
Dietriet, was oonTiotsd under S.16, Motor 
Vehicles Act, by a Magistrate, First 
Class, for a breach of B. 3. Punjab Motor 
Vehicles Plying for Hire Bales, 1922, 
and was sentenced to pay a fine of 
Bs. 20. The learned Sessions Judge has 
forwarded the proceedings with * a re« 
commendation that the oonTiction be 
quashed on .the ground thaffan absent 
owner cannot be held liable unless It 
can be shown that the act was done 
with his knowledge and assent, express 
or implied. He relied upon Sohan 
Singh y. Emperor (1), A. I. B. 1928 Cal. 
.410 and A. I. B. 1924 Bang. 63. 

None of the authorities referred to by 
khe learned Sessions Judge are in point. 
In Sohan Singh v. Emperor (1) it was 
held that an absent owner cannot be fined 
because his servant drove his motor oar 
without lights after lighting up time. 
The breach in that case was of Br, 10 
and 17, Punjab Motor Vehicles Buies, 
1915. The effect of these rules is that 
no perscm should drive a motor vehicle 
at night without lights. There is noth, 
tng in them about suffering another 
person to do so. It follows that Sohan 
Singh V. Emperor (l) was properly deci- 
ded and only the person driving the oar 
was liable under the rules. 

Similarly A. I. B. 1928 Cal. 410 is 
not an authority for the proposition ad* 
vaneed by the Sessions Judge. That 
was a breach of B. 6 of the Act which 
provides that no owner dhall allow any 
person, who is not licensed, to drive bis 
oar. In* the case before Mukhetji, J., 
the driver, who was licensed, in the 
absence of khe owner, allowed a khird 
person, who was not licensed, to drive 
it and dearly kbib owner was properly 
held not goilty. 

The Ih^oon case, A. I. B- 1924 
Soap. 68, is abio ;nbt in favour of the 
view.kaken'bv the Sessions Judge. In 
. diak kbeJo^nsr of a motor oar was 
bSil4B<d did^Uy liable for neglfgei^ 
*^l|be; driver' . in. jiving khe oar. 

, a {«o]^r^ lUuqiin^^ rear4igbAii 'iii 
owner%ad raa^e provision for such 
£;iM«mieSbtion. Hndbr B. M (3), Burma . 
'' Motor Veldclm Bales provision ha? to 


be made in every motor vehi^e for the 
illumination of the registered number 
on the rear number plate in such a 
manner as to render the nttmoer le^bls 
at a reasonable distance This was 
done by the owner and the negligence 
of the driver in .not paving the lamp lit 
was clearly hot within his power. Fur- 
ther, it was pointed out in that judg- 
ment that it aid not come within the 
mischief of any of the rules.* Edward 
Thorton v. Emperor (2) was distinguished 
as the rule in that case was as to 
permitting a motor oar^ to be used in a 
particular * way. The ‘'learned Judge 
who decided the Burma case'has Clearly - 
shown that there was no provision 
like that in the Burma rules and it was 
on that ground that the decision was 
based. On the authorities befwe the 
learned Sessions Judge, therefore, .he 
should not have made the present re- 
ference. 

There are, however, three Division 
Bench decisions of the Calcutta High 
Court on this question. The first is 
Edward Thorton v. Emperor (2). It 
was held in it that the owner of a 
motor oar who expressly or impliedly 
permitted bis oar to be'used or driven 
by his servant was liable under B. 4 
and S. 4 of the Act, for causing a breach 
of B. 20 of the rules framed in Bengal 
though he was not in the oar ".t the 
time and had given his servant general 
directions to observe the regulation 
speed. It was pointed out, however, 
that this principle was not to be applied 
when the chauffeur was improperly us- 
ing the oar for his own purposes without 
the permission of the owner. B. 4 re- 
ferred to in the above judgment is. as 
follows : 

" No parson shall drive, or * * * permit to 
be used any motor oar * * * which does not . In 
all respeots oonform to these tales, or whioh is 
so driven or used as to contravene any ol thees 
rales.” 

Buie' 20 provided against dangerous 
driving aqd the owner was held guilty 
under B. 4. This decision Was followed 
by another Division Benrii in SaiyU- 
nath Boee v. Emperor {3). It is true 
that Edward Thorton v. Smpeivr {2} 
WM not followed in Vara^' Lai v. 


(«) Xmn 88 Oal: Or. h. J. SSeto 1. 0. 

tmsl 48 Oal. iSOaslS Or. h. I 888«e48 
1. C. 601. 
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Ost Fabkash V. 

bat tb« firBt two deeisioos 
<faar« •utbority with the Ust. 

Goittiad ndw to the ease referred to, 
r the driver was oaeght with 17 passen- 
;ger8‘ia bis lorry of whom one was on 
the oDiudgaerd. Under the road oerti- 
fiepte only tea passengers could be oar* 
]rted and the carriage of a * passenger on 
the mudguard was prohibited, there 
was, therefore, a clear breach of the 
road oertifioate, and the only question 
is : Was the owner liable. Now under 
the Punjab Motor Vehicles Plying for 
Hire 'Buies, 1^22, it is the owner who 
has to gat a road oertidcatd and put it 
in bis lorry. 8. 3 of those rules runs : 

" Ko parwa shall 1st ot ply lot hlrs or saSsr 
to be let or plied for hire a motor Tehiole in any 
public place unless a road oertifioate in form 
A, specified in Sch. A hereto, has been granted 
in respect thereof by the controlling authority 
9nd,pxoept,ia conformity with the conditions 
■peoifled in such certifioate.” 

This rule is in two parts. It is clear 
‘{that under the first part if the owner 
{suffered his lorry to be plied for hire 
‘{without a road certificate even though 
.|he was not present, he woiAd be guilty 
of an offence under S. 16 read with this 
rule. It follows logically that be would 
valso be guilty of an offence if the lorry 
was being used not in conformity with 
the conditions specified in the certi- 
ficate as provided for in the second 
par| of the rule. I am quite clear that 
the owner is liable under B. 3 of the 
rules referred to. It is impossible to 
bold that he w*ill be liable under the 
{first part of the rule and not under the 
jsecond. .Such an absurd interpreta* 
[tion has to be avoided at all costs. 

In my judgment the owner was pro- 
perly held guilty of suffering his motor 
lorry to be plied for hire not in confor- 
mity with the conditions specified in 
his road certificate even though he was 
not present. His driver in this parti- 
cular case had been twice convicted of a 
breach of the rule and the owner had 
kept him on. This shows that the 
owner knew what his drives was in the 
habit of doing and accepted this. Apart 
from this consideration, however, the 
owner is in ray judgment clearly guilty. 

I, therefore, deeiina to interfere* and 
41reat that the record be returned. 

BJC'/hX Order eeeords'np^. 

^fij Ak z. ft. iftsi eissssa l o. isr^as 

Ot,L.X.;L30»as9t<MLbtt. 


ElCPBftUft(Tapp, J.) 

1930 Cr. . Cnees Oil 

Tapp, J. 

Om PAri!;a5fc"-0DiiVjct— Appellant. 

jE?mj;)5ror— Opposite Pairty. 

Criminal Appeal No. 134 of 19^30, Daci* 
dad onSbhMay 1930, against ot’der of 
Dist. MagUbraba, Jhang, 5/; 20th Daeom* 
bar 1929. 

(a) Evidence Act, S. 14**-Proieeutlen bated 
on tpeeeb*-Previout speech, though taado 
aboift tie 'month! before, it admiMihie at 
evidence of intention of speaker if bath 
speeches Jorm part of series of speeches an 
one topie->Penal Code. S. 

* Where certain speeohes form part of a series 
of speeohes or lectures on one topio delivered 
within a short period of time, any of snob 
speeches or lectures are admissible under 3. 11, 
as evidenbe of the intention of the speaker in 
respect of the speech which' forms part of the 
proBsoution in the present case. And a pedod 
of six months cannot be described as long for 
this purpose. ^ [P 91S 0.1] 

(b) Evidence Act, S, ISa-^^Scope, 

Section 159 ' does not render the notes of a 

speech inadmissible in evidence. [P 918 09] 

(c) Criminal Trial — Maasure of puni^* ’ 
ment varies with circumstances ^ Criminal 
P. C., S. 3S. 

The principal object of punishment is the 
prevention of crime and the measure of punish* 
ment must oonseguently vary from time to 
time according to the prevalence of a parti- 
cular form of orlma and other oiroumstanoes. 

[P 914 0 1] 

/. Zf. Kapur for Muhammad Alam^ 
for Appellant. 

Abdul Bashid — for the Crown. 

Judgment. — The appellant Om Far- 
kash, 27, a Brahmin of Dera Ismail 
Khan, and described as an itinerant 
preacher of the Punjab Proyinoial Con- 
gress Committee, has bean oonvictad of 
sedition under S. 124- A, 1. P. 0., in 
respect of a spbeoh delivered by him on 
13th June 1929 at a public meeting held 
at the Sabzi-* Mandi at Maghmua town 
in the district of Jhang, He has been 
sentenced Jio one year’s rigorous im- 
prisonment and a fine of Bs. 600 or in 
default sis months’ further rigorous 
imprisonment. 

Notes of the speeoh, which was deli- 
vered in Urdu, were taken down by con- 
stable Nazar Hussain (P.W. 3) An^ theae 
notes were later elaborated and a fair 
copf made of them by head nonsiabif 
Ijidha Bam who was also presaht at 
meeting. The notes of the spe^h Ate 
marked as Bx. P« D.> and tlfO ^fair eo]^ / 
prepared by LadhSi Bam as Bx. 

Tke pictes do nol i^xport to be% i^ba- 



sis Om Fabeash ▼. 

madebytha 

•mdUwiKitf b^ib I entottain no doabt that 
■4ii4liA.Q6tM and the fair copy B*. P. 0. 
ebtraatly represent what the appellant 
. nid« Appellant,* when asked whether 
^ ha had deliyered the speech as contained 
in Bx. P. C , denied having done so and 
also disclaimed having attempted on 
that occasion to bring into hatred or con* 
tempt, or to excite disaffection against, 
the Government. In the written state* 
ment filed by him be denied having 
made any seditions speech at a {tablio 
meeting on 13th Jnne 1929, anff stated 
that he nevei; intended tp bring or at- 
tempt to bring into hatred or contempt 
the Government, nor did he incite or at- 
attempt to incite disaffection towards 
Government ; that the report alleged to 
have been made by the police official of 
bis speech is distorted, mntilated and 
several sentenccj^ have been interpolated 
into the speech which appellant never 
nttered, and that the creed of the appel- 
lant was to strive for Swaraj by non- 
violent, peacefnl'^and legitimate means 
on which lines he bad always been 
working. 

Appellant has not shown in what 
particular aspect the speech as con- 
tained in Bxs. P, 0, and F. D. does not 
correctly represent what he said at the 
meeting. The notes made by constable 
Nasar Hassain certainly contain many 
gaps, bat these have not been filled in 
such a way as to materially affect the 
speech as a whole. Farther, as pointed 
oat by the learned District Magistrate, 
the evidence of two of t^e defence wit- 
nesses supports, to - soeas extent, the 
correctness of the version as. taken down 
and reported by the ' two police officers 
mentioned above. I have read the origi- 
nal notes of the speech made by con- 
stable Nazar Hassain and also the fair 
copy prepared by head cons^ble Ladha 
Bam and find . it established that the 
intoijtion of the appellant by the speech 
was to bring or attempt .to bring into 
hatred or contempt or .Oxbite or attempt 
to excite disafftrotion towards the Gov- 
ernment established by law in British 
India^ 

TboA^l^ll%nt'oo)anieaced his spbeoh 
J>y A , xelerenoe to Bhagat 

fhigfasiad Ahi^ quoted, with s^ 

by. them isi 

|gfci bexl'<>n'>>witb 'tlwfl’'.aot la throwing a' 
li^ the 'Asseiebly .at , Delhi., . Tljie ' ■ 


Bmpbbob (Tapp. J.) 

appAUant then prooeeded to refer to tho 
late Lala Bajpat Bai having, been beaten 
with lathis on the oomsion of ,the visit- 
of the Simon Commission to Bahore, and 
remarked that this was the sot of a' eivi- 
lized Government. He then, by way of 
contrast or eompai^ison, referred to the.- 
Sannders morder and to sevmt yonthe ' 
having been taken into oustody withonb 
discrimination a*s to their guilt or ihno- 
oenoa in this affair. He wonnd'.np thie 
portion of his speech by stating that 
Bala Bajpat Bai had been killed and 
nobody, presumably Government^ oared. 
He then went on to poini ont that the 
Government was oreating diseord bat- . 
ween Hindus and Mussalmans over kine- 
killing and music before mosgaas, while, 
at the same time 70,000 kine were being 
daily killed for the purpose of supplying 
meat for the British Army. The H^dna 
suffered this on account of the soldiers 
being armed with pistols, guns and 
bomb6,.wberea8 if the Muslim sacrifiedf 
a cow a riot or fight resulted and money 
was wasted Jn the Courts.^ 

Thus it was the policy of Govern«-- 
meat to pit one community against 
the other and obtain the benefitr 
or in other words, to divide and 
rule. Government itself was preach- 
ing them to practise violence and, 
though, at present, the speaker and 
those who thought like him were^nou- 
vlolent, their future attitude would be 
decided at the end of December, and if 
it became necessary they would become 
violent. Ireland was held up as an 
example and Government was, enjoined 
to arrive at .an understanding of the 
situation. The speaker then pointed 
out to his audience that in the Great- 
War the Indians bad rendered great: 
help and that the reward for ^this was 
the Bowlatt Act, Jalianwala Bagh and 
and the banging of innocent leader^ 
He concluded his speech by stating 
that in. the eyes of the Government 
Indians were of mnoh less value than m 
mule or an *088 and mentioned a remark 
alleged to have been made by a certain 
General that while a mule was worth 
Bs. 500 a sepoy was worth Be, 10.- It 
maybe that the .aotual words used by 
the Appellant .Are not in tliefflSd.v«A 
seditffius but the whole purport end 
tente gf :; his speech undoubtedly shows 
|at ^ PXiinloQ, that ha wee hbldlpg up> 
^nt1|p^Bment to execration ly hie- 
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rafdr«Dpe to the Tikriotts iols •ttribnted 
bp biiB to Qov^tnmtii and the attitude 
taken by Oovernment in oertein mat- 
tew;, 

In ordei to show the intention of the 
appeUpnt the proseontion led evidence 
as-to two speeches delivered by the 
appellant at Oairb Bbanker in the 
»w}skiarpur Disttiot on • 7t)i December 
1928 and Jahman in the Lahore District 
on 11th December 1928. It is con- 
tended op behalf of the appellant that 
these speeches were not relevant and 
admissible but, in *my judgment, they 
are clearly so tinder S. 14, E^videnoe 
Act, as illustrated by illustrations (e), 
Kf) and (j) to that section. Mr. Kapoor 
‘[conceded that, where certain speeches 
.formed part of a series of speeches or 
jleotures on one topic delivered within 
short period of time any of such 
ispeeches or lectures were admissible, 
nutlei'’ S. *14, as evidence of the in- 
tention of the speaker in respect 
lof the speech which formed the subject 
of prosecution in the present case: But 
the latter had not been delivered within 
^a short period of time owing to more 
than six months having elapsed between 
the speeches delivered in December and 
'the speech in the present' case, I do 
not think it is possible to exclude the 
two speeches delivered at Garh Bhanker 
iand Jahman simply on this ground as 
the intervening period cannot be des- 
scribSd as long. These two speeches 
•clearly indicate the intention of the 
appellant when he made the speech in 
the present case. Mr. Kapoor referring 
to Satyaranjan Bakshi v. Emperor (1) 
urged that the speech should be read 
as a whole in a fair, free and liberal 
spirit and 'that insolated and selected 
sentences should not be taken into ac- 
count. He further submitted that the 


httevaBbeii : I, too, have read and con- 
strued the spseph in the sense in which 
the learned eohusel would have me do, 
and my opinion of ite nature and cha- 
racter has been arrived at .after having 
so read the speeeh. 

It was then oontendSd ’ tm behalf of 
the appellant that the notes of the 
speech were not admissible in evidence 
as Nazar Hussain should have testified 
orally as to the speech and under S; 159, 
Evidence Act, refreshed h’is memory' 
from those notes. I faHto see how 
S. 159. relied upon by the learned connf 
sel ana as urged by him, can render the 
notes of the speech inadmissible hp 
evidence. 'This-provision oilaw merely^ 
p/ovides for a witness, while under 
examination, refreshing his memory by 
referring to any writing made by him- 
self at the time of the transaction con- 
cerning which he is questioned or so 
soon afterwards that the Oonrt consi- 
ders it likely that the transaction was 
at that time fresh in his memory. In- 
• stead of deposing orally as to the speech 
made by the appellant constable Nazar 
Hussain' put in the notes made by him 
of that speech, and I confess I can see 
no difference between this procedure 
and Nazar Hussain deposing orally aftei 
reference to those notes. For all prao* 
tical purposes this would be one aivd 
the same thing. 

Finally, it was urged by Mr. Kapoor 
that even if the speech did offend 
against the provisions of <8. 124-A. 
which it did not either piecemeal or 
collectively, the sentence imposed was 
severe, and in this ccnnexion he referred 
to three similar cases which recently 
came before this Oourt, namely Sant 
Bam V. Emperor, AnanA Kishore v. 
Emperor and 'Satya Pal v. Emperor 
reported in A. I. B, 1930 Lah. pp. 86, 


speech read in this manner was incap- 
able of producing disaffection and the 
mference to the beating of the late Lala 
Lajpat Bai did not bring the Govern- 
•ment into contempt. The learned 
counsel by his reference to this parti- 
'Onlar matter is himself doing what he 
•has asked the Oourt 'not to. do. It is 
•<dear from the judgment of the learned 
District Magistrate that be has.rea^ the 
fpeechas a whole and *has not based 
Aha. eonvimicm oa isidated or selected 



306 and 309, respectively. In the first 
case the sentences of one year’s and 18 
mouths’ rigorous imprisonment in res- 
pect of two charges were reduced to . 
two concurrent sentences of nine mopthsr 
rigorous imprisonment. In the secoi^ -'. 
case a sentence of 12 months’ rigorotts' 
imprisonment and a fine of Bs. 600 Wiii 
reduced to the period of imprist>i|inei^ 
already undergone, five weeks' Impcisoa-' 
ment, the fine being maintained,!*^., 
the third case a sentence of two 
rigorous imprisonment and a fine 
600 was reduced to ^be ^eddl hi idipidf* 
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BOQiW^tiAlr^y four montbfi, 

lim 

of sentence in such cases 
ia,)QfiMritsti1tily not free from difficulty, but 
iai^v.|^:iattie time it must be remembered 
thiU undue leniency far from having 
a deterrent effect,^ which is the end and 
/aim of all punishment, tends to re- 
sult in offences of this nature being 
repeated or more widely commit- 
ted* The principal object of punish- 
ment is the prevention of crime and 
the measure of punishment must con- 
sequently vary from time to. time ac- 
cording to the prevalence of a particular 
form of crime and other circumstances. 
An amount ot severity •may* be very 
appropriate at one time which woul^ 
be quite uncalled for at another, and 
the converge of this holds equally good 
namely where at one time leniency 
may be appropriate such would be 
quite uncalled for later. In determin- 
ing the appropriate sentence it is also 
necessary to bear in mind the time, 
place and circumstances 'existing at or 
about the period during which the 
speech in the present case was made. 
Rearing all these points in mind, I have, 
after mature consideration, arrived at 
the conclusion that the sentence of im- 
prisonment in the present case is by no 
means severe, but is, on the other band 
appropriate, and should not be reduced. 
The fine imposed, however, seems to be 
somewhat excessive and 1 reduce this 
to Bs, 200, or in default four 
months’ rigorous imprisonment. The 
appeal is otherwise dismissed. 

S.N./fi.K, Appeal dismissed. 

4c 1930 Cr. Cases 914 

(Lahore) 

* JAI LAIi, J. 

Professor Indra — Accused — Appel- 
lant. 

V. 

Efttpercr— OppcSsitq Party. 

Criminal Appeal No. 436 of 1930, 
Eecided on 14th June 1930, from order 
of Addl. Piet: Mag., Delhi, D/- 5th 
ApriH930. . 

^(a) Cade, S. Ijta-A-rAdmifsIsn ol 
erfdeaes ^ogsivdins taheahoe olher IhiCIi 
ethoee lor wkteli aecae# it proiectiled. rl» 

, 

r It is not ofen to a .Sfagiisti^e to admit sSy : 


eridencs with regsrd to sMohse othet l|uiB 
those for %hiol sA aeousad^ is or 

to consider shorn hi deSannining the gtdtt or 
otherwise el the seoused for hsvism madeghe^ 
speeches for which he ifl prcsecuteo, nor even^, 
lot the purpose of determining the sentenoaio 
be awarded to the accused. iP9if .0 2l 

(h) penal Code, $• Igd-A— Intention la 
neeeeeerp ingredient bi^l it shthered freaa' 
expressione used by accused. 

intention is neeeisary in the offence punish*** 
able under S. 12S<-A, 1. P. 0. But the IntSn*- 
tion is to b3 gathered from expression used by 
the accused. ^ [P 216 0 Ll, 

Q. C. Narang — for Appellant.* 

Abdul iJashid— for the Grown. 

Judgment. — Professor Indra of 
Delhi has been convicted by the Addi- 
tional District MagistrSrte of Delhi of 
sedition, as defined in S. 124.A, I. P. C., 
and has been sentenced to rigorous 
imprisonment for nine months. He was 
tried for having made two speeches on 
25th January 1930 and 23rd February^ 
1930, respectively. With the oomQlakit 
two documents, marked Exs*. B and Cr 
were filed which were alleged to be 
, tranBlijierations of the speeches, and 
it was alleged that by those speeches 
the accused created or attempted to 
create feelings of disaffection, contempt* 
and hatred against His Majesty’s Gov* 
ernmeut established by law in British 
India. There is no controversy as to 
the subject-matter of the speeches made 
by the appellant. 

The only contention of the learned! 
counsel for the appellant before mo 
that the speeches do not offend against 
the provisions of B. 1^4-A, I. P. 0, It 
is in my opinion desirable to copy in 
extenso the two Exs B and C.; 

Exhibit B.— ** Abstract from a meeting re- 
port held on 25th January 1930, under *thd 
auepioes of District Gongress Committee, Delhir 
in the Queen's Gardens. 

*' Professor Indra moves the following te* 
solution: 

’That this public meeting of the citiseue 
of Delhi heartily congratulated Mr. Subhas 
Chandra Bose and other Bengal leaders on 
their convictions and assures them that the 
country would not now rest until it has 
achieved complete independence*. In suppovi 
of the a*bove resolution the speaker mace A 
short speech in which he remalkpd that 
Subhas Chandra Bose was the advocate of the 
complete independence along with' Pandit 
Jowshir Lai, Nehru who had not be«A yst. 
arrested being President of the Lahore Con- 
gress. The Government therefore ga«e<>hs 
same position to Si^bhas Chandra Boss whietk 
It would 'have given to Pandit Jo#ahir 
Lei Nehru if he had net been the Pnnldsnt 
of ^the Oohgrsfli. When t^ie warrantt of Mr* 
Bote was out in Calcutta it was then xitil^oursd 
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tliftfe lio would uot be oonvioM* Uu Boee 
Wie tbe Bangui lioU, banoa iba €k>vi»nmaiie 
did not tbink ii F 7 o^r to leova him ouialda 
the jalL Ha aula timt in foot tha Govern'* 
maht wanted ^at* until the parlUmantaxy 
enaotmant whiah would be the outcome of 
the Simon TommiBBiba’a report suoh people 
who made agitation should not be left free. 
The apaakar oriticiaed His BxoelldQoy the 
Vjoeroy’s speech delivered yesterday in the 
•Assembly and said that the personnel of thp 
"‘Oonfmnoe will oa composed bf Rajas of States, 
Hindus, Huslime and other parties of India, 
who would oppose one another with the result 
that the Rnglish papers would send out the 
report thatiihe Indians fought amongst them- 
selves in the Bound Table Conference. The 
second thing that th& Viceroy had declared 
iu his speech was that he had reminded those 
who wanted to asyrt complete inde^ndenoe 
through unlawful means and hy breaking 
• laws, that he being the Viceroy of India ha 
realized his responsibility and powers and 
up till now the policy of the Government had 
been sot to punish those who merely expressed 
an opinion, but henceforth such men would 
also be punished whose utterances may bping 
abqpt unpleasant results. He further said 
that g^bhas Chandra Bose has been sentenced 
for the offence of participating in a procession 
where shouts of ^^long live revolutions and 
down with imperialism '* were raised. He re- 
marked that the conspiracy meant thinking 
and consulting secretly, bnt mere shouts could 
not constitute a conspiracy under^ which they 
Vere sentenced. Ho said that the conviction 
of Mr. Bose was the first specimen of the hints 
contained in the Viceroy^s speech. They were 
congratulating the Bengal leaders because they 
had got what they wanted. Mr. Subhas 
Chadra Bose would have been congratulated 
all the more if he had died for the sake of 
the motherland. He further said that those 
leaders who characterized Lord Irwin’s policy 
towards India as peaceful should read bis re- 
cent speech. He said that Subhas* conviction 
was not due to tbe polios and magistracy of 
Calcutta, but it was the reflection of the policy 
of the Government of India which had been 
hinted in the Viceroy's speech. He said that 
by oelebraiing the Independence Day they 
were putting their hands into the lion's den 
and were giving a ohallengo to the Govern- 
meat. If they were frightened by suoh arrests 
they should sit quiet or else they should pre- 
pare hundreds of men like Subhas Chandra 
Bose. The.speaker strongly appealed to the au- 
dience to participate in the Independenoe Day 
celebration in large numbers and not to give 
an impression to the Government that in Delhi 
these functions were unsuccessful. He said 
that the statement of the Viceroy and such 
punishment could not crush tbe movement for 
freedom. ' 

Exhibit 0.— “Abstract from the* meeting re- 
port held on 98fd February 1930 J^t Najafgarh 
in connexion with the Kaujlwan^harat Sabha 
TUrtal propaganda: Professor Indra In moving 
the eesolulion folr the remission of lan4 
venue and taqawi tried to* instigate the pea- 
^sante lor the preparation of non-payment of 
told caeenne. One Atanda* tombardar of 
BlnajmiOf Interrupted and said that Mahatama 
Gair&i had oxtos baton s4;tleefl the Indians 


and/ttoisanda died in consequence, he would 
like to know tthat they got at that time. To 
this the speaker replied that as* the people did 
not act properly on the Inatraotiona of the 
Mahatma, ^thereiore' they failed. He further 
said that the leaders were true xneasengers of 
Mahatma and they wto ; hudergbing all aorta 
of trouble for the bettermeiit of the country 
and the nation whereae th# Government mes- 
sengers were auoking their blood. Tbe speaker 
further in the course of his speech inviting 
the peasants to attend the meetings remarked 
that there could be no peace daring the British 
Baj, the true peace would be restored When 
there would .be a Government of*the paasente 
and labourers. The speaker further iftolgnled 
the audience for the non-payment of the 
revenuj and at this junotnre Diwan, a Bauia 
of Najafgarh, shouted, “The distress warrant 
comes wish the ofiioer commanding the re- 
venue." Omthifl the speaker exemplifying this 
cage of BardoH exhorted them tb become firm 
and do the same." 

Now, taking the speech made on 26tll 
January 1930, first a report whereof id 
contained in Ex. B, it would be observed 
that the speech of the petitioner was 
made in moving a resolution at a meet- 
ing held under the auspices of the Dis- 
trict Congress Committee of Delhi in 
'the Queen's Garden of Delhi. The 
resolution was to congratulate Mr. Bu- 
bbas Chandra Bose and other Bengal 
leaders on their convictions and con- 
tained an assurance to them that the 
country would not rest until it bad 
achieved complete [ independence. It is 
contended by the learned Government 
Advocate that in the speech made in 
moving tbe resolution the appellant 
suggested that the Government had 
secured the conviction of Mr. Bose in 
order to confine him in jail in pursuance 
of their policy that: 

“people who made agitalions should not be 
left -free until the parlimentary enactment 
which would be the outcome of the Simon 
Oommission’s Beporl,** 

in other words,' that the conviction of 
Mr. Subhas Chandra Bose was illegal 
and bad been secured for ulteiior mo- 
tives. The appellant is further alleged 
to have appealed to the audience to 
participate in the 'Independence Day 
Celebration" which was to be held ; on . 
the next day and to have warned 1 
that: 

“by celebrating the Independenoe Day th|sy 
were putting their bands into the lion's fien 
and were giving a challenge to the Govern- 
ment." 

The above are the objectionable ' 
tions of the appellant's speech seleotsA " 
by the learned Government Advoc^lg ils 
support of the convi^ion* * ^ ^ ^ > 
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^ ’befor« me that the 

iecaigratnlatiDg in a pablie 
«Bl|iMi^% ia i^rsoQ wfad has bean oonvio* 
,^ition is tantamonnt to inciting 
illvilhdiimos to follotr the example of 
person, and further that the speeob 
amionnted to an'exhortation to the an> 
(lienoe to observe the Independence Day 
and to try to achieve complete indepen* 
dance which alone amounts to sedition. 
Further, it^ was urged that to suggest 
that the Government had secured the 
convictions of Mr. Subhas Chandra ^ose 
and others of his way of thinking for 
ulterior .motives is calculated Jto bring 
the Government into hatred and con- 
tempt and to excite disaffection towards 
it In the minds of the audience. * 
The appellant’s counsel on the other 
hand has strenuously contended that 
neither the speech nor the resolution 
offend against the law of. sedition, es- 
pecially having regard to the fact that 
the real object of the appellant was to 
congratulate Mr. Subhas Chandra Boss 
and others and to exhort the audience ’ 
to attend the Independence Day cele- 
brations and that nothing was said ia 
the speeob with the intention of creat- 
ing disaffection towards the Govern- 
iment. It is true that intention is a 
necessary ingredient in the offence 
punishable under S. 124- A, I. F. C. 
But the intention has to be gathered 
from the expressions used by the accused. 

I have carefully read the whole of 
the speech more than once . and have 
reached the conclusions that it does 
offend against the provisions of S. 124-A, 
I. P. C., though it must be conceded 
that the speech was pouched in a com* 
paratively moderate language and the 
offence is of a technical character. 

The second speech of 23rd February 
1930 was made at Najafgarb in connex- 
ion with a 'movement started to move 
the Government ‘to remit land revenue 
and to grant takawi to the agricultu- 
rists owing to the alleged failure of 
crops. The appellant merely asked 
those present to submit petitions to the 
Government and the Ohief, Gommis- 
simier rep^^ting that owing to fa- 
ming all, rou# Delhi caused by hail- 
stornas ai^' loimSts remiesion of thO'laod 
rffveiKtie be granted to them and tafcatri 
bo. them. The ttansliteraliion 
Is veally only an extract from the sps^b 
ilf* ’tether” a ptec^ prepared by soma 


ofBoiaU^. A copy of the speeob in ex* 
tmxsq . has been proved and is marketl 
Ex. P. W. 8/20 A, and a reference to 
that document shows that the extrhcit 
gives distorted, one-sided and Prejudiced 
view of the speech. After telling the 
people that applications bad been made 
by residents of other villages the appel*, 
lint stated: . • • ' • * • 

“If the condition here is just ths enme ns 
elsewhere, yon should also submit similnt 
npplioetione.” 

During the course of the speech a 
remark was made by* one Jbanda Lam- 
bardar.pf village Dinpore that on a 
former occasion Mr. Gandhi had advised 
them to non- CO- operate with the Govern- 
ment and that this advice had resulted ' 
in disaster. On this the appellant re- 
marked: 

“Mahatma Gandhi was a great man. The 
Mahatma’s view point was to stop the pay- 
znent of taxes all at once and ^ to turn^tha 
Government out. But we have not come to 
preach this. We have not acted according to 
his views. We use foreign oloth and are afraid 
of the Government. We do not want you to 
do as the Mahatma asks you to do. . • . The 
Lambatdar and Zsildir who realized a com- 
paratively laitge amount of the revenue wera 
rewarded. These are the Government measen- 
gers who suck your blood. We are the hum- 
ble messengers of Mahatma Gandhi and have 
come to save your money and are prepared for 
the jails. Tell us. which of the messengers 
are better." 

It; would thus be seen that the remark 
stressed in Ex, C "whereas the Govern- 
ment messengers are sucking their fflood" 
is not a fair representation of what the 
accused said. He compared himself with 
the lambardars and zaildars and asked 
the audience whether they considered 
the lambardar and the zaildar as their 
real friends or the men like the speaker. 
No donbt the lambardars and the zail- 
dars were described as the messengers 
of Government and as persons who 
snoked their blood but the attack was 
not directed against the Government. 
Then next in Ex. C. the accused ia alle- 
ged to have stated: 

“ There oould be.no paaoa during the Erltleh 
Bej, the true peaoe would ba reetored when 
theta would ‘be a Government of the paaeauti 
and lahoarare.” 

According to the translation of the 
full speech whet the appelleht reelly 
.stalbd was: . ' 

" Thetvconld be no pease in the pretenos'Cf 
the Govecsiment and peaoa will reigtt 

whsa the Uboetsn wed pwiautS' Gcvecmaii^ 
Ipebtamtahsd. . Bat we do not ask it of yon 
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.joi(ii^6W. Youtltottld fltik Ivy yoar {fUtMiti 
Mid^Me i{ tlMy.glTO yoa anwlliittg ox oot.” 

Kow Ibig ..exkvftel .ptttfl quite a differ* 
eut .eomplexion on the extraot than 
uriiat wae intended to be oraveyed by 
Ex. 0. .The term “ parent ” obvionsly 
is intended to apply to Government. 

Next, refarenoe is 'made to the insti- 
^tion* by the* appellant 'for, the non- 
payment of the revenue and an exhorta- 
tion to follow the example of Bardoli. 
This is whpt he really said: 

" I{ an altaohment order is i&ued, let it be 
leaned. Unite and let uy see how many attaoh- 
ment, orders are isened. Who will buy the 
attached 'property. Be determined that yon 
cannot pay fha revenne. Tell os the reply yon 
receive of your application and it vVill be seen 
what to do nest. The Qovernmsnt had order- 
ed to enhance the land revenue at Berdoli. The 
people tefnied to pay, the Oovernment isened 
attachment orders but none came forward to 
bid for the attached property. The Oovern- 
ment had at laet to appoint a commiseton 
which decided that the Bardoli people were 
jnetified i'n thelV action and the laud revenue 
was not enhanced. You should not be afraid 
of putting this before the Government and 
unite like the Bardoli people.” 

It was not suggested that people 
should refuse to ];>ay land revenue to the 
Government, on the other hand the 
matter was left for decision later. 

In my opinion the whole underlying 
idea of this speech was to induce the 
people to represent their grievances to 
the Government. It was not the in- 
tention of the speaker to turn them 
sgainst^he Government. 

I observe that in bis judgment the 
learned Magistrate, has quoted other 
passages from the two speeches and has 
held that these passages offend against 
S. 124-A, I.,P. G. In my opinion the 
only portions cf the two speeches for 
which the appellant could be tried and 
convicted, if found to be seditious, were 
the portions mentioned in Exs. B and C 
and the other portions of the speeches 
could be utilized by the Magistrate only 
for the purpose of determining the in- 
tention of the accused in using the lan- 
guage mentioned in Exs. B and 0, if 
aueh language, was in bis opinion ambi- 
guous or was not capable of being pro- 
perly; construed apart from the context. 
Indeed, the learned Govemmdnt advo- 
cate did not seek to support the ooncln- ' 
eions of the learned Magistrate* with 
^gard to any other, poiHiioos of the two 
epaeohes excei^ those meatiooed in Exs. 
0 and . 1), .iUedii^ the leehiid speeclf 
«s ft irhcde and having rlgijid to the eb* 
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jeot,.wiil)i .^hioh and the occasion on 
which it was made, I am of opinion 
' that this Bpeeoh is. not seditious. In 
any case the dividing line'between cul- 
pability and an honSst desire to obtain 
redress from ' the Govewment is very 
thin. 

With regard to the first speech, 1 have 
held that it offended against 8. 1S4-A, 
I. P. C. At the same time, I am unable 
to hold that the speech was of a oha*, 
racter which called for a severe sw^ 
tence. About the end of his judgment, 
the learned 'Magistrate has discussed 
some other speeches alleged to have 
been made Jby the appellanji on other 
occasions which a*ocording to him were 
highly seditious. In my opinion it was 
not open to him to admit any evidence 
with regard to those speeches or to con- 
sider them in determining the guilt or 
otherwise of the appellant for having 
made the two speeches for which he 
was prosecuted . nor even for the pur- 
pose of determining the sentence to be' 
a'warded to the appellant. I have no 
doubt that the Magistrate -has been 
much influenced by this inadmissible 
evidence both in determining the guilt 
of the appellant and in awarding him 
the sentence of nine months' rigorous 
imprisonment which he himself consi- 
ders to be deterrent. I do not think 
such a serious sentence was balled for 
in the presentjoase. 

I accordingly accept the appeal and 
reduce the appellant’s sentence to the 
term of imprisonment already under- 
gone by him. He was arrested about 
22nd March 1930, and remained in cus- 
tody during the trial; he was convicted 
on 5tb April since when he has been 
undergoing rigorous imprisonment so 
that be has been in jail for more than 
2i months. , 

G.F./B.E. Sentence reduced. 
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Bhidb, J. * 

Bam Sarttp—Petitioner. 

V. 

Mohammad Mehr Dil Khan Bcs- 
pondent. * 

Criminal Misc. Petn- No. 80 of 
Decided on SOth May 19^. 

« Criatinjsl P. C., 8s. IM, «7« and SM (SV 
— PreoMdinis tm4«r. 8. 47ft, can lio .tsfiCa 
only iv 'Const ana.iset. by, 

Persoa aMi«.liiK CatUt ta.'lidM Setteall'ftftt 
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jMi% wUMn the meaniiig «f 
Ik iniii'li** m locat •taadi lo apply 

49^ yrooMdingi under 8. 4?«, OW* 
-alifgl St <4 4n taken only by the Court in the 
Jot jtiBtioe when ib thinks fit to do SOe 
" It if not now open to a private person to taka 
pjeoofedings after* taking the sanction of the 
Court under S. 195. A private person may 
move the Court but it is for the Court to decide 
whether to take action and initiate the pro* 
oeedinge. 

A person moving the Court to take action 
under S. 47d cannot therefore be considered to 
be an interested person within the meaning of 
S. 526 (S) and also has no locus standi to apply 
for the transfer of a case, the Court being the 
“complainant,** [P 9l8 0 1, 2] 

N. C. Pandit and Qabul (fhand — for 
Petitioner,. , • 

Des Baj Sawhny and ZafruHah 
Xhan— for Bespondent. 

Order. — This is an application for 
transfer of a case under S. 193, I. P. C., 
pending against Mehr Dil Khan, an In- 
spector of Police, from the Court of the 
District Magistrate, Earnal. 

The case was originally pending in 
the Court of Pandit Bishen Lai Kichlev^, 
Magistrate, First Class, Karnal, but on 
an application by the accused Mehr Dil 
Khan it was transferred by the District 
Magistrate to his own Court. The peti- 
tioner Bam Sarup contends that there 
was no good ground for transfer of the 
case from the Court of Pandit Bishen 
Xal Eichlew and that there is a reason- 
able apprehension that the case will 
not be fairly tried by^ the District 
Magistrate. 

A preliminary objection is raised on be- 
jhalf of the Crown that Bam Sarup has no 
locus standi to make this application 
and after considering the facts of the 
case, I am of opinion that this objection 
^should prevail. The prosecution in this 
lease proceeded on a complaint made by 
a Court under S. 476, Criminal P. C, 
It is ttue that the Court was moved to 
jtake.the action by the present petitioner 
|Bam Sarup^ but the Court and not Bam 
iSarup was the ‘complainant." The 
learned counsel for the petitioner con- 
tends that be is at any rate an “in- 
terested party" within the meaning of 
sub-S. 3, .8. 326, Criminal F, Q, But 
Idont^thini even this contention is 
fl^thi&abW> proceedings 8.476, 
Criminal P.’ C„ are now taken hF n 
Court' in the interests of jnstiee »vfjben 
it thiuki^ fit to dJd so. ' The iegifdaitite 
made an importaiit cimnge in the profce? 
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date in this respect In X923« Fteiionsly 
it was o]^n tn a private perspii, to take 
prooeedings after obtaining sanotioil of 
the Court under 8. 196, Crifninsl 
But now the matter is left« entirely in 
the hands of the Court. A priv>te;per- 
son may move the Court but it is for 
the Court to decide whether to take 
* action and initiate ^be proceeding. 
Consequently Bam Sarup cannot, in^my 
opinion, be considered to be an “in* 
terested party" within the jnoanipg efi 
sub’-S. 3, S. 626, Criminal P. 0. 

The learned counsel for the petitioner 
urged^in the end that the High Court 
can transfer the case •of its own initi- 
ative in She interests of justice and that 
this is a fit case for taking such action 
in view of the attitude of the District 
Magistrate. But I do not think there is 
sufficient justification for adopting this 
course. 1 must say that I am not satis- 
fied that there were good* grounds for 
transferring the case from the Court of 
Pandit Bishen Lai. But this may be 
nothing more than an error of judgment. 
The learned counsel has urged that the 
District Magistrate was taking interest 
in the case and asking for explanation 
of the Magistrate even before an appli- 
cation for transfer was made to him by 
the accused; but it appears that an ap- 
plication for revision was made to the 
District Magistrate first, and it was in 
this connexion that he had called for 
an explanation from the Magistrate,. 
I do not think there are adequate 
grounds for appreheneding that the Dis- 
trict Magistrate will not try this case 
in a fair and impartial manner and I 
trust he will do his best^todoso. I 
dismiss the petition. 

B.M./B.K. Petition dismissed^ 

1930 Cr. Casee 918 

(Lahore) 

CUBRIE, J. 

Sham Pas~ Accused— Appellant, = 

, v- 

Emperor — Opposite Party. 

Criminal Appeal No. 376 6t 1930, De- 
cided on* 13th June 1930. 

Penal Code, S. 124*A^Aeeii»ed i« gailtir 
where inimion to create ditaiflecIloB to* 
awards Government ia efear But.^irkeia 
•peechtU »ot la intemperate iangniLge and 
aceased iaold than tevere punishment iltaiild 
ael''he''gfv#n. ' 

S made a speech stating that though maltefs 
Wamhado^ wlid ruled hefera 

this British, we were never in worse than. 
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now,., tCliay htky$ laokd^ mas b|oad and wa do 
not tiiBftMie tbf«< Agalb, in provlona 

da^ra tlin odnoation was gonotn) ftbe pvatant 
Oofarnmont lias only gi^sr adocatUiii to fit 
paoi^efot^larksb&d fiiiotiia bandiovafts and 
ttada bats besn rnlnsd. S also refernd to 
inoidentS' ot mattlal latr daysk 
B»ld: that tbs speeob skoseded tbs limits of 
fair comment and oonld b^e held to bring the 
speakOir within ths pnrTisw of S. 124* A. But in 
viegr of Jhe fact Abat l^e sgseoh was not 
couched in vety intemperate language and the 
epeaket tras an old man, a sentence of one 
year*8 zigoicns impriscnment • was rather 
severe and a sentence of imprisonment for a 
term of three months (already undergone) was 
sufficient. . [P 919 0 1] 

Mdzkar Alt — for .Appellant. 

J?. 6’. Soni — for the Crown. • 
Judgment.— The appellant Sham Das 
bars been convicted under S. 124- A, I. F. 
C., and sentenced to* one year’s rigorous 
imprisontoent in respect of a speech 
delivered by him at a meeting at Hoshi- 
arpur on 25th January 1930. His coun-' 
sel cofi^ds that the speech of which 
Ex. F. E! is the English translation of 
the report does not come within the 
mischief of S. 124-A, but is merely a 
criticism of the existing Government. 
A perusal of the speech shows that it is 
one* of those speeches which are on the 
border line. That the intention of the 
appellant was to attempt to create dis- 
affection towards the Government is I 
think clear. He states that though 
matters were bad under other kings 
who ruled before the British we were 
never in wvorse plight than now. They 
have sucked our blood and we do not 
realise this. Agaki he urges that 
whereas in previous days education was 
general the present Governmenb has 
only given education to fit the people 
for clerks and also the handicrafts and 
trade have been ruined. He refers also to 
various incidents of martial law days. 

In my opinion the speech exceeds the 
limits of fair comment and can there- 
fore be held to bring the speaker within 
the purview of S. 124- A. The convic- 
tion, therefore, must be maintained, but 
in view of the facb that the speech 
is not couched in very intemperate 
language and the speaker is apparently 
an old man, I would reduce the lentence 
of one 3^ar*s tigorous imprisonment to 
tbe kcrin of imprisonment he has alfsadv 
^undergone which, ag be was convicted 
'on 21st Itarch, ig^neatly tj^^ee months. 

reduced* 


^ Cr. Cases 919 

(Labcre) 

Qabib, J. 

Khushal Chawi JKfcemni— Accused — 
Appellant. 

Ewp^ror— Opposite Party. 

Criminal Appeal No. 315 of 1930» 
Decided on 2Srd May 1930, from order 
of Addl. Dist. Magistrate, Lahore, D/f. 
10th March 1930. , 

9k Penttl Code, S. 124 -A— The feet thet^ 
article • was not written by editor does not 
affect question of guilt whatever effect it 
may have On quhstion of sentence. 

If an articte constitutes an offsnoe under 
S. 124- A, the fact that it was not written by 
the editor does hot affect the question of bie 
guilt Whatever effect it may have on the ques- 
tion of sentence. 

When therefore an editor, though not the 
author of an article falling under S. 124-A is> 
willing to take the responsibility which is 
legally his, hut ,-adds that he published it at a 
time of stress when he was not in a position 
to fully discharge bis liability as an editor and 
publisher, he deserves to be treated leniently, 
specially when the ^ policy of the newspaper 
ordinarily is in favour of non-violence. 

[P 920 0 1, P 921 0 11 

G. C. Narang and Amin Chand MehtOr 
— for Appellant. 

‘ Ahdul liaMd — for the Crown, 

Judgment.— Khushal Chand Kbur- 
sand, Editor of a Vernacular daily 
newspaper in Lahore, called the Milap 
has been prosecuted under S. 124-A„ 

I. P. C., (or publishing an article in the 
special congress number of bis paper, 
beaded ''Punjab ke khamosh sipabin." 
It is .claimed by the prosecution that 
the said article is calculated to bring 
into hatred or contempt the Govern- 
ment established by law in British 
India and to excite dissaffection towarda 
it. Mr. Lewis, Additional District Magis- 
trate, Lahore, has m a carefully written 
judgment, found him guilty of thoi 
offence with which he was charged and 
has sentenced him to rigorous imprison* 
ment for a period of nine months and 
to a fine of Bs. 200 or to further rigo- 
rous imprisonment for three months in 
default of payment of fine. He has apr 
pealed to this Court against his oonvic^^ 
tion and sentence through Dr. Nai^ang. 
and Mehta Amin Chand. 1 have haaga 
Dr. 6. C. Narang on his behalf an^ fc* 
Abdul Bashid, Additional 
Advocate, on behalf of iba Oroiy n. 

The publication ofitba,ar$i<4^4a 
disputed; in fact ||je ap|»6Uaiifcik^i^^ , 
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irMi^nslbillity for the artide. 
itt. ftif Oe^oity as an editor andpab- 
lli&Bijc of tfae paper, bat he states that he 
If Ibbt the author of the artiele. The 
leamed Magistrate has aooepted this 
statement of Khoshal Ohand as correct 
bnt if the article ccmstitates an offbnoe 
hhder S. 124-A, the fact that it was not 
written by Jhe editor would not affect 
the question of his guilt, whatever 
effect it^ay have on the question of 
sentence. 

Dr. Qokal Chand contends, in the 
first place, that the article in question 
professes to be a brief history of the 
revolutionary movements ^ India, from 
the time *of the Mutiny of 1857 ^ pto* 
date and, though it mentions in lauda* 
tory terms the deeds of violence com* 
mitted by some of the heroes of those 
movements, there are no comments on 
them, nor is anything said with refer- 
ence to the doings of those men, which 
could be construed into an inducement 
to others to go and do likewise. 

His ‘second contention is that even If 
it is held that the aiticle is covered by 
the terms of S. 124-A the offence of the 
appellant is merely technical, that he 
has never been prosecuted for an offence 
of this kind before, and that the article 
appeared at {such a time when Khushal 
Chand was very busy in connexion with 
the congress week at Lahore and was 
not in a position personally to scruti- 
nise the contributions that appeared 
in his paper. 

I need not dwell at any length on 
the first point raised by Dr. Nanang. I 
have been taken through the relevant 
portions of the article by counsel on 
.both sides and have also 'read the re- 
«nme of it given in the judgment of the 
learned Additional District Magistrate, 
and I have no reason to differ from the 
view* taken by .him that the article is 
one calculated to bring the Government 
astablished by law in British India into 
, hftred or contempt and to excite dis- 
siffeetion towards it. I need not quote 
the passages the trandation of which is 
given in the judgment of the Court 
below. It if iraffioient to note that the 
avticle be^uttby quoting with approval 
doings; ibl' the Kuka leader - Earn 
^Si^h and his difOlplaSi and the wtitel; 
bli; the attide adds 'that the Kukas re* 
ia^ed lrom the face of ^his province ^ 
blot of infamy which had been brou^t 


on it by heljdhg the aliene. 1. e^ the 
British Govemmenti in *the. Mottay-of 
1867, whiob the writer wUs the '‘wir 
of Independence”. The learned 0aterh- 
mant Advocate tightly points out that 
the last part of this patagraph.is in the 
nature of a eommept and is so worded 
as to give to the readers an idea that 
they should •act in a* similar mannlAr. 
The counsel for the appellant lays stress 
on the fact .that in the article in dis- 
pute no incitement against ^overnmmit 
is given in so many words. It may be 
true that there is no direct preaohii^ to 
that jiffeot, but it is noteworthy thht in 
the short sketches of#vhich ^he artiele 
is composed, every sketch deals With the 
acts of a revolutionary, who is set up da 
a hero or a patriot, and at the end of al- 
most every sketch there is a telling sen- 
tence, in the nature of indirect commen- 
tary, which is clearly calculated to have 
a pernicious effect on the -min^ ot the 
reader and to fill him with hatred to- 
wards the established Government in 
India. Next after the Eukas, the person 
mentioned is Madan Lai Dhingra, who 
assassinated Sir Ourzon Wylie in Lon- 
don in 1909, and was convicted smd 
punished for that offence. A long list 
of convicts for offences relating to sedi- 
tion follows and the description of 
every man taking part in sedition, con- 
spiracy or open violence is given in 
glowing terms. Beference to the article 
need not be multiplied, as the Ihend of 
the article on the whole is unmistakable 
and 1 have no doubt that the author of 
tbe article has committed an offenoe 
under S. 124-A, I. P. C., and if he had 
been on bis trial before me would cer- 
tainly have given him a substantial 
punishment. 

I am dealing, however, with a man 
who says that, though be is not the 
author of the article, he is willing to 
take tbe responsibility which is legally 
his for publishing it and adds that he 
published it -at a time of stress, when be 
was not in a position to fully discharge 
bis responsibility as an editor and pub- 
lisher. It is also added that tbe poliey 
of his newspaper ordinarily is in favour 
of non-violence and the publioation of 
this oontribution most .be regarded M 
an accidental lapse. Dr. Earang' hail 
drawn my attention to issues d the 
» Milap,' dated 11th April, 18th Api^ .teiA 
I8|tb April 1929, and also to Ita fwim of 
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9^h Deoembar 1929., in ntbicb iba ap> 
paUant bAS. ib laa^^^big artielasr Qnre> 
aaiyadt^ coodetanad tha of aiolanoe 
and stated iQ*eixpres8 tarns that bomb 
tbrowing'snd other deads of that nature 
aro ealealated tp do immense harm to 
thfi oaose of the oonntry and shonld be 
dehonnded by dll* right thinking citi- 
zens. Theea instances of a rational at- 
titnde on the question of violence may 
not be strictly relevant to the case be- 
fore me, but they are not without their 
valae. as antecedents* of the appellant 
and a genei^l indication of bis abitude 
against violence. The learned .counsel 
pajrticnlarly emphasizes the article in 
the Milap of 26th December, condemn- 
ing the bomb outrage on the train of 
His Excellency the Viceroy, and urges 
that this article appeared in the ordi- 
nary issi^e of the newspaper on the very 
day, on which* the special congress num- 
ber came out. He urges, therefore, that 
the lapse of bis client in allowing the 
publication of tha contribution under 
consideration must be lightly punished. 
He.refers to Mehta Anand KiShore v. 
Emperor, A. I, 22. 1930 Lah. 306, in 
which Anand Eishore had been 'sen- 
tenced to 12 months’ imprisonment and 
a fine of Bs. 500 for a speech made, by 
him in connexion with the celebration 
of the Kakori Martyrs' Day, but the 
sentence^ was reduced to fine and the 
imprisonment already undergone, by 
Pforde, J. 

There is considerable force in the 
last-mentioned plea of the appellant 
and I think .this case is one in which 
the conviction of the appellant deserves 
to be upheld, but be deserves to be leni- 
ently treated in the matter of the sen- 
tence. He .h^S not been previously con- 
victed tot any offence of this nature. He 
'has taken up a reasonable and frank at- 
titude in the trial Oonrt and the time 
of streas in which the article happened 
to be published is an extenuating cir- 
onmttance in his favour. Moreover I 
gather from the plea put forward by his 
lea^n^ counsel as to his general atti- 
tude in, favour of non-violence ifn poll- 
Heal matters, that a lenient treatment 
of bite bn this occasion tpa? a'good 
siffeet on him tend he may desist, in 
fbtuve, from itebllsbing such perbioious 
and babtefql.axtieles as the ope that ap-* 
ptektoctlh tb* s|>beial eOng)^ number. 
lviould(iher«f^o, reduce the sentence 


of imi^Tlsonteeht passed against him to 
the imprisonment already undergone by 
him, but the sentence of fine of Bs. 200 
is maintained. 

R.M./B.it. Order ^eoordini/ly. 


* 1930 Cr. Cases 921 

(Lahore) 

Jai Lal, J. , 

Sahib Bam and otherS'^’PebibixmetBe. 

V. 

JSfwiTtfrV— Opposite Party. 

Oriminal Miso. Petn. No. S7 of 1930,. 
Decided on l^th Jnne lOSO. « 

Crimioel P. C., S. 526 (I) (a)— Reason- 
able apprehension of not having a fair triaP** 
— Meaning explained. 

All that is neoessary for the aeonsed under 
S. 526 (1) (a) to establish is that- ciroumstaneee 
have arisen which have afforded a ' reasonable 
apprehension in hCs mind that he would . not 
receive Justioe in the Court of the Magistrate; 
it is not necessary to establish that the Magis* 
trate is aotually prejudiced. In other words, 
it !s to be established that Magistrate has con- 
ducted himself in suoh a manner that there 
is a reasonable apprehension in hfs mind that 
he would not approach the case with an im- 
partial mind. ThQ apprehension, of course,, 
must be suoh as a reasonable person would 
entertain. [P 922 0 2 ; P 923 C X] 

Qokal Chand Narang-^lor Petitioners. 

Abdul Bashid — for the Crown. 

Order. — This is an application by 
certain residents of Multan for transfer 
of a criminal case pending against them 
from the District of Multan or, in the 
alternatiye, from the Court of Ehair 
Muhammad Afzal Khan, Magistrate of 
the First Class. The case apparently 
has created some local sensation . and ia 
connected with the levy of water-tax. 
which is being resisted by a section of 
the residents of that town. On receipt 
of the application 1 issued a notice to- 
the District Magistrate and directed 
that a copy of the affidavit filed on be- 
half of the petitioners be sent to the 
District Magistrate to enable him and^ 
the trial Magistrate to submit any 
planation which they may desire to sub- 
mit. The trial Magistrate has submitted^ 
no explanation owing to the fact that- 
the District Magistrate did not consider 
it necessary to send the affidavit to hiiaa ^ 
for explanation. The District Magis- 
trate, however, has submitted no expln* 
nation but, on reference to the affidavit,, 
I find that there are seme altegationilr 
which the District hh^strate & 
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. illo nie«^ on personal knb^f 

44bftOii it is ooDoeded by tbe learned 
'^yernment Advocate that the trial 
Magistrate was the proper person who 
..ehonld have fnat those allegations ii ha 
•MO desired. In view of the above the 
learned Government Advocate has sag« 
gested that, nnless I am prepared to 
hold that the allegatiomi made in the 
affidavit* are not justified, I should give 
an opportunity to the Magistrate to 
give an explanation with referepoe there* 
to. 1 consider this prayer of the 
"Government AdVooate is reasonable. I 
•must, therefore, adjmirn Che hearing of 
•this petition and direct that thd trial 
'Magistrate be asked to state what he 
'may desire to do with reference to the 
allegations biade regarding proceedings 
'Which took place in his presence. 

The accused are apparently respect- 
able men and in view of the delay that 
-would arise in the disposal of this peti- 
4iion and other circumstances, I was 
prepared to favourably consider the 
prayer of the learned counsel for the 
petitioners that they may be released on 
Ibail for the time being, but it has been 
ipointed out to me that an application 
for bail has recently been rejected by a 
learned Judge of this Court. I do not 
•under the oircumstances consider it 
>fair to pass any orders releasing the ac- 
ronsed on bail. The only course that I 
tcan suggest under the oiroumstanoes is 
(that the petitioners should renew their 
lapplication for bail and this application 
be placed before Abdul Qadir, J., for dis* 
posal in case he is prepared to reconsider 
the matter in the light of altered cir- 
.oumstances. The case is adjourned. 

Order.-"-ThiB order will be read in 
roontinnation of my order .of 30th May 
;1930. The Magistrate has now submit- 
■ted an explanation with regard to the 
allegations made by the petitioners, and 
;][ have. iMayd tbe learned Government 
«sAdvocate and the counsel for the peti* 
tionerg. From the documents on the 
record them can be no manner of doubt 
thatthis is directly oonimoied with 
the agitatibP afilinst the leyy of water* 
diax by ,< Municipal Committee of 
’ jMnltah. idtoanfMct that the entire 
fffouention eyidenOe araachTsad bn jfmnd 
Marol^9S0,an^>he.(ia8e was adjb^ed . 
to SrdyApril tc^idde whrther c^iSM 
•houlp. or sbb^d npt he framed agaWtt; 
ahe amnMd« pn l^at day no orden%ere 


e ased by the Magistrate. . Oh the other 
ni a desire was expressed, that a 
meeting of the representatives of those 
who objected to the water.thx and the 
representatives of the authorities be 
held in order to find nut if there were 
any reasonable grievances, of the dhtso* 
tors which oonld be redressed; in other 
words, in order to find out some means 
of compromising the main dispute. These 
negotiations broke down.* A meeting 
was held at which the trial -Magistrate 
wa| present under ‘the orders of the 
Deputy Commissioner, it id alleged as 
bis rej^esentative'. 

.There is a certain amount of oonfliot 
between the versions of the Magistrate 
and the petitioners as to what happened 
at the meeting with regard to the pre* 
sent ease. But there is no difference 
between the two versiona as to the ob* 
jeot of the meeting and as to the pre* 
senoe of the Magistrate at it. The only 
difference is that the accused state that 
the Magistrate stated that if certain 
terms saggestad by him were accepted 
the case would be w ithdrawn or a re- 
commendation would be made that the 
case be withdrawn. The Magistrate 
on the other hand says that a sugges- 
tion for tbe withdrawal of the case came 
from the representatives of the - objec- 
tors but that he declined to entertain it 
saying that the withdrawal of the ease 
bad no oonnexion with tbe negotiations. 

It was after the negotiations had 
broken down that the Magistrate took 
up 'the case on 7tb April and framed 
charges against the accusod. The dates 
mentioned above are not without signi- 
fioance, and whether the Magistrate , had 
in his mind or not that if the negoti- 
ations resulted in an amicable settle- 
ment, the case would be dropped, what 
transpired might have very well led tbe 
petitioners to apprehend that the with- 
drawal of the case was intimately Con- 
neote'd with the result of the negpM- 
ationsj I am idso of opinion that know- 
ing th*at the orTminal ease was so elossiy 
connected with the agitation fgtibst 
levy of the water.tax by the MnWip^ 

, Committee, Multan, the tyisl 
sboold not bars been S^Md 
hot have tikw any pelf in thi 
atioBS relating to i{^ jsettleme&t )Of . tbe 
diipnte about, the levy bf thf 
'not neoessary {(»;'' ' 
eiiSe^ke this to estef^t^vbikl thl llitill- 
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bcAte is aolatiUy ;pi»)ndi9d3 sgsiask iham. 
Ali that ia nsasiwiy foi iham to estab. 

is that joiroomstanoes have arisen 
wbioh jbaye. afforded a reasonable appre* 
haasion, in their minds that they would 
not reeeive justioe in-his Oourt; in other 
vuirds that the Idagistrate has condac< 
jtad hi&self in saoh a hxanher that there 
is a reasonable apprehension in their 
{mind, that he would not 'approaoh the 
ease with "an impartial mind. The ap- 
prehension of course inast be such a s a 
reaapnable peraon. placed in the situa- 
tion in whjoh the accused persone are 
placed would entdrtain. Applying this 
test I feel no doubt that in the present 
case the Magistrate’s conduct is calcu- 
lated to cause a reasonable apprehension 
in the minds of the accused that he 
would not approaoh the case with ,an 
impairti|l mind. 

The next question, which was very 
strennouBly pressed by the petitioner’s 
counsel is whether the case should be 
transferred from the district of Multan. 
It was suggested that the District Magi- 
strate had conducted himself fn such a 
manner that the accused persons have 
reason to believe that he is taking undue 
interest in the case against them. It is 
not suggested that the District Magis- 
trate is actually prejudiced against them 
hut it is alleged that circumstances have 
arisen v(}iioh have caused an apprehen- 
sion in the minds of the accused persons. 
Now, I have carefully considered the 
material on the record in this respect, but 
lam unable to hold that the accused 
persons should have any reasonable ap- 
prehension. The District Magistrate is 
not directly connectei with the adminis- 
'tration of the Municipal affairs and, as 
Such is not interested in the recovery 

the water-tax. He is of course in- 
terested in seeing that the peace of the 
district under his charge is not distur- 
bed and it may be that in order to avoid 
any disturbance of the peace in the 
district he deputed some Magistrates to 
try to effect a compromise between the 
parties. But beyond that he does not 
appear, from the present record, to have 
dohe anything from which it might ap- 
p^r that he has taken any interest in 
the opMv.more than what he would have 
ordinavity done. X.hannpt believe that 
be iiias in any way infloeneed the mind 
of the trlal lCstgistrate or of j||,hy other 
Magistrate ttho may have hitimately to 


decide this aalfUf or that the Magistrates 
in the Maltah Dittriot are not capable of 
deciding the eases entrusted to them 
impartially under a wrong, or even a 
right impression, that tbcLDistriet Magis- 
trate is prejndieed against the acoused, 
lam not therefore prepared to transfer 
the ease from the Multan District. I, 
however, withdraw it from the Oourl of 
Khan Muhammad Afxal and jtrahsfer it 
to the Court of Bai Sahib Lala Nand 
Lai Manchanda, Magistrate, First Class, 
with enhanced powers iu the Multap 
District, with direction to try this case 
in accordance with law . 

l-hope that nothing that’ has bean 
stated by either party in these proceed- 
ings against each other would in any 
way affect the ultimate fair trial of the 
case. 

V.B./B.K. Case transferred. 


^ 1930 Cr. Cases 923 

(Lahore) 

Bhide, J, 

Allah 'DiUa — Aoousad — FeUfeioner. 

V. 

Karam Bakhhh — Complainanfc — Res- 
pondenif. 

Criminal Bevn. Fetn. No. 285 of 1930, 
Deoided on SObh Iday 1930, from order 
of Sess. Judge, Lahore, D/- 19th Feb- 
ruary 1930. 

^ Criminfil P. C., S. 203”**PrevfouB order 
of diemietel under S. 203 ie no bar to in- 
stitution of fresh complaint— But second 
complaint can be entertained only if pre- 
vious order is passed on incomplete record 
or is matiifeslly absurd or foolish. 

A second complaint for an alleged offence Is 
entertainable by a Magistrate and is not abso- 
lately necessary to get a previous order of dis- 
missal un^ar 8. 203- set aside by a superior 
Court befdre lodging such compljsint. It Is 
entartainaole even when the previous order of 
dismissal is confirmed by superior Chart in 
revision. [P 92i 0 1] 

Bat although a previous dismissal under 
3. 203 may not be legally a bar to the institu- 
tion of a fresh complaint it is only in excep- 
tional oiroumstanoee that a second oontplgiut 
can be entertained, e. g., where the previous ; ; 
order was passed on an incomplete r«co|rd hr ^ 
where the previous order was manifestly 
absurd or foolish : 10 P. B. 1911 and 86 Cal 
415, Bel. on,; 5 /. C. 991, not jg'oU, (P g84 H SQ 

Sethi — for Pdtifcioner. 

for Rajippiiaeni ; > ^ 

Jud^patlent,— Tha mtarial iaaia for 
the purpose of this rentiM 
briefly as follows:; Oo"li^r4 
Ghulam Mahaomad, 



' ALIiAHIJITXAT. ]|aO 


eomplAint noder 8«. 406/ 
I08;:;l.f ^ 0„ ftgainst the petitioaer 
' 4|iyV ' 'nfttt, The oomplftint w«8 die. 

alter a snmtoftry inquiry on 9th 
Octoter 1928 on the ground that the 
dif ptite was of • oivU nature. A petition 
for revision of this order was lodged 
^>nt was dismissed by the Additional 
Sessions Judge, who agreed with the 
view of the Magistrate that the dispute 
was of a <Sivil nature. 

On 9th December 1929 Elaram Bakhsh, 
brother of Gbulam Muhammad, son of 
Imam Din (the previous 'oomiflainant} 
filed a complaint against the petitioner on 
the same facts and thereupon fresh pro- 
ceedings were taken against the peti- 
tioner. A petition for revision was filed 
in the Sessions Court but failed and 
hence the petitioner has come up to 
this Court. 

The learned counsel for the petitioner 
has urged that a second oomplaint was 
not legally entertainable on the same 
facts in the circumstances stated abov^ 
and that in any case it was nothing 
short of an abuse of the processes of 
law and hence the proceedings taken 
thereon should be quashed. 

In Emperor v. Kiri (1) it was held by 
la Full Bench of the Punjab Chief Court 
that a second complaint for an alleged 
offence is entertainable by a Magistrate 
and that It is not absolutely necessary 
to get a previous order of dismissal 
(under S. 203, Criminal F. C., set aside 
by a superior Court before lodging such 
la complaint. The learned counsel for 
'the petitioner seeks to distinguish this 
ruling on the ground that in the present 
instance the previous' order of dismissal 
was confirmed by a superior Court. He 
relies in support of this contention on 
Mahomed Taqvh v. Emperor (2), a single 
Bench decision of the Punjab Chief 
Court of the year 1910, i. e. prior to the 
Pull Bench decision referred to above. 
In view of the line of reasoning adopted 
by . the Fpll Bench, I ^bubt if the mere 
fact that a superior Court hes dismissed 
a petition for reyision would l<%allybe 
a bar to the fiwtilmf ion' of a frOsh com* 
^^int. Thb li^djer of the superior Court 
would only.rqeain Ikn eipression of opi- 
«<xi<^ that .tbie ori^er of distnistal was 
iwitified on the faetawii they stood op the 

v " Or' i. J. iwiSu 

W (vtfffi 11 Ciri 'i, J, ,t47*sS I. 0, 991. 


reoord.ai the tisse when tint ordae was 
passed. But if the order was' paeihdk 
for instance on an inOom^eiM rsSori 
and valuable fresh erideime beeatae 
subsequently available, I do not See why 
a second oomplaint should be iheOmpe- 
tent'* merely beoatiBe a superiST Court 
• had already ..disoiissed ^ petitiqu fsgr 
revision bf the previous order. A 
second complfint appears to have been 
entertained in similar circumstances in 
Jyotindra Nath v. Memehandra (3). 

But although a, previous dismissal 
under S. 203, Criminal F. C., mawnot 
be legally a bar to tf^e institution of a 
fresh complaint, it would be only in 
exceptional circumstances that a second 
complaint would be entertained on the 
same facts as pointed out in Emperor v. 
Kiri (1), e. g. where the previous order 
was passed on an incomplete record or! 
where the prerious order was mani- 
festly absurd or foolish. But nothing 
of this sort has been alleged here. The 
previous order was not only not absurd 
or foolish, but perfectly reasonable, and 
the view^taken by the Magistrate was 
upheld by a superior Court. The learnbd 
Magistrate has not considered this as- 
pect of the question at all and given no 
reason for reconsidering the case. It 
has been urged that the complainant in 
this case was a different person. But 
when it is admitted that the facts are 
identical and there are no good 'grounds 
for reconsideration of the case, the mere 
fact that the complainant is not the same 
person would in my opinion make no 
difference. If this were not so it would 
be easy enough for a complainant to 
harass au accused person with com- 
plaints on the same facts by bis friends 
and relatione as often as be likes. Tt 
is, in my opinion, nothing short of an 
abuse of the processes of the Court |o 
entertain a fresh complaint in such cir- 
cumstances. I, therefore, accept this 
petition for revision and quash the juro^- 
ceedin^s taken on the secoifd oomplaiut. 

B.M,/A.e. Petition aeeepted. 


.p) ,0»1. 41SW9 Oft 
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(Piffinm) 

JAMEStJ. 

Sukkm Jiir— Petitioner. 

JSwperor— 'Opposite Party, 

Oriminei Beyn. No. 126 of 1930, Do* 
efSied 20tl! 'Maroh 1930, against 
order of Seas. Judge, Saran, D/-23rd 
January 1930. 

(a) Criminal P. C., S. 109(a)^In order lo 

apply elauee (a) it is not neceisary to thow 
that accused followed leontinuoue conrte of 
eottdiict In taking precautlone to conceal 
hit pretence. * 

Section 109 (a) applies to any person taking 
pl^poautions to oonoeal his presense within the 
looal. limits ol the Magistrate’s jnrisdlotion, 
and it is not neoeseary, in order to bring a 
person within the operation of that olause, to 
show that he had followed a oontinuons ooursa 
cf oondhet in taking preoautions to cono^eal 
hii presence : dl I. C. 649, Bef\ A. I. B. 1029 
Cal. 7?5 end d.«7. B. 1927 AIL 50, Bel. on; A. 
L A 1926 PaL 659. Foil. [P 925 0 2 P 926 C 1] 

(b) Criminal P. C. S. 109 (a) — Accused 
with hit companions taking precautions to 
conceal their presence at mathia — ^They 
running away. when police arrived -rThey 
were taking precautions to commlh offenco. 

The fact that the accused and his com- 
panions took preoautions to oonoeal the fact 
that they were in a mathia, together with the 
faot of their running away when the police 
approadhed, warrants the inference that they 
were taking the precautions with a view to 
commit an offence. [P 926 0 1] 

G. P. CammiMde^tov Petitioner. 

B, P.Jamuar — for the Crown. 

Judgment. — ^The pebitioner’bas been 
required under S. 199, Criminal F. C., 
to execute a bond for four hundred 
rupees, with two sureties of two hundred 
rupees eachlio be of good behaviour for 
one year. It appears that in July 1929 
the Superintendent of Police of Saran, 
believing that a gang was about to 
assemble for the purpose of committing 
dacoity in an old mathia at Dudhaila in 
the Sonapur jurisdiction, arranged that 
the mathia should be watched by a 
strong party of police including himself. 
At about 9 p. m. fourteen or fifteeu men 
entered the mathia where they lighted a 
dhibri aud then extinguished i(. Half 
an hour later the signal was given for 
the raid by the poliee party. There 
waasome delay on one side of the 
matMa which enabled *the men as- 
^0 escape; bui the petitioner 
trai tiuseued and captttred by the Supers 
intittkdenlr M the 


mathia was searched and a garasa and 
a dhibri were found there. 

Mr. Oammiade on behalf of the peti. 
tioner argues that the order of the 
learned Magistrate is illegal, because 
the petitioner is a residqpt of the Sadr 
Sub-Division of the Saran District, so 
that he was not taking precaution to 
conceal the fact that be was present 
within the Magistrate’s jurisdiotion. 
He cites the decision in Beshu Sdviraj 
V. Emperor (1) in support of his argu- 
ment that takings precautions to eon* 
ceal hia presence within the jurisdiction 
means something more than a momen* 
tary effort ^t concealment to avoid 
detection or arrest, and that *it refers to 
a continuous act. In the case of Qagon 
Chandra De v. Emperor (2) it was 
pointed out by the learned Chief Justice 
of the Calcutta High Court that in 
S. 109 (a) the idea is that some one may 
be taking preoautions to conceal him- 
self within the local limits of the 
Magistrate’s jurisdiction, not to oonoeal 
himself as one who hides from a police- 
man, but, to conceal the fact of his 
infesting the Magistrate's jurisdiction, 
and that in such case, if there is reason 
to believe that this is a precaution 
taken with a view to commit an offence 
the Magistrate can require him to give 
security. In Emperor v. Bhairon (3), 
it was pointed out that clause (a), 
S. 109, should not be read as applying 
to a person who merely took steps to 
conceal himself in the sense of conceal- 
ing his presence in the way in which a 
criminal conceals his presence from the 
police when he was about to commit an 
offence, and that the offence contem- 
plated in S. 109 (a) is that a person, 
probably though pot necessarily coming 
from outside the Magistrate’s jurisdior 
tion lor some nefarious purpose and. 
taking precautions to conceal the fact 
that be is present in that jurisdiction. 
In the case of Bambirich Ahir v. 
Emperor (4) Sir Dawson Miller held 
that S. 109 (a), Criminal P. O.J 

applied to any person taking preeaU 
tioDB to conceal his presence within the 
looal limits of the Magistrate’s juri^- 
diotiop, and that it was not naesttfinry 

(1) [1918] 18 Of. L. 1 . I. 0. 649. 

(2) A. I. a. 1929 Oal. 776=sl929 On 0. 6l9? 

(8) A. I. a. 1927 AIL 50at97 1; 0. 428«27 

Or. L. J. m6«49AlL 249. ^ , 

( 4 ) A. I. a. 1926 Fat. 669^7 X 4 0, 6 #^ 
17 On h. J. 1128^ M mr - 
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l|)^4»ii^WC to 49*102 » powon within tho 
I {itionkltioa of th»t olaass to show that 
followed a contiQUouB course of 
i oondodt in taking precautions to oonceol 
i bis ptesonoe. 

1?fae petitioner in the present oase 
dived in Ohapra town, twenty or thirty 
miles from the place of ooourrenoe. He 
was found hiding in the mathia on this 
might, twenty or thirty miles away from 
his heme,, still within the jurisdiction of 
the Sub- Divisional Magistrate of Ghapra; 

but manifestly, as the learned Sessions 
Judge has pointed out, taking, preoau- 
*tions to conceal the fact that he was 
still within the Magistrate*! jurisdiction 
by hiding In the mathia avoiding ,the 
use of a light, and by running away as 
eoon as the polios came up to the place. 
It is true that the petitionet endea- 
voured to prove that he was not taking 
steps to conceal his presence within the 
Magistrate's jurisdiction by the exami- 
nation of a witness, Nathuni Singh, who 
-Said that on that evening the petitioner 
bad been making enquiries regarding a 
missing buffalo, bnt this witness was 
•not believed by the learned Magistrate. 

Mr. Oammiade argnes in the second 
place that the order of the learned 
Magistrate should be set aside, because 
'there was no evidence to prove that the 
petitioner was preparing to commit an 
offence. 1 consider that the precant ions 
taken by the acoussd and his com- 
panions to conceal the fact that they 
were present at the mathia, together 
with their conduct when the police 
began to approach it, warrant the 
inference that the petitioner and his 
companions were taking their precau- 
tions with a view to commit an offence. 
The application is .accordingly dis- 
missed. 

S.N./B.K. Bevision dismissed. 
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(Patna) 

OoUSTOEy-TABEEIiL, 0. J. AND 
• ^WLAND, J. 

Tialu MatijJti — Accused— Appellant. 

jBmperoj»~>*6p^ito Party. 

Criminal J0pesd No. 85 of 1929, Deci- 
ded on Mth June 1929, from decision of 
'Sessu* dudge, Puraef, D/- 16th March 

tm. '■ ■ • 

Ci^mlnel P. 342 (3) — Adthougli 

, 'Cawt ahaiuld euttsad to entrap 


him into adnissfoM which can flU9p tCP* 
ia pvaMcaiica caea, sfttl If eucAffcAs are 
straithtfoiward aad aecuiad ia asked ekat 
he has to aay, his staleaisBti caa ha cast!' 
derad uadar S. 342 (3). 

Although it la aot proper for the Qonrt fa 
examining the aeonaed to seek In any way to, 
entrap him into adminlona whioh ' may fit! 
gape in the pcoaeontion oasa, atitl where the 
queationa put are striightforward and the aq* 

• onaed are asked- whether they oommltted th'e 
oSanoa and what they had to ear, the atata* 
manta given by aaoaied oan be rightly taken 
into conslderatton under 3. 343 (8). 

. tPMTOl] 

8. iff. Oupta — for Appellant. 

C. li. Agarwala~*-tor the Grown. 

Rowland, J. — This* appeal, arises' out 
of a trial by the Sessions Judge of 
Pnrnea in which Ealn Manjhi and Phur- 
lai Manjhi, Santals, were convicted 
under S. 398, I. P. G., and sentenced 
each to be imprisoned rigorously for 
Sevan years. Both the accusal appealed 
and the appeal of Ealn was dismissed 
summarily, that of Fhurlai'being admit- 
ted for hearing. 

The occurrence took place on the 
even'ing of 2nd November 1928 on the 
road along whioh Bam Enmar Marwari, 
BameshWar Marwari and Hari Bpx 
Marwari were returning with their 
ponies and merchandise to their homes 
from Sonaili hat. On the way they were 
accosted by three or font menkrmed 
with lathis and axes whe demanded that 
they should give up the goods they had 
with them. Bam Eumaf was assaulted 
with a lathi and received slightl'njuries. 
Bamesbwar also received some scratohes.- 
There was a souffle in whioh Bam 
Enmar took away a lathi from one of 
the assailants and also bit the arm of 
one of the assailants and todk from him 
an axe whioh he was carrying. The 
principal witnesses Bam Enmar, Bam- 
eshwar and Hari Bax were nnable to 
identify any of the robbers. In the 
coarse of the police investigation it 
transpired that Ealn Manjhi had marks 
on bis arm of being bitten by human 
teeth pnd it was in coasequenee of skAte- 
ments mads by him and by the other 
aoeused.Phnrlai, more than tbrongh any- 
thing that the proseontion witnesses had 
beenablnto establish, that they wets 
put on their trial. The eye-witpiesgeg 
prove -nothing as to the identity>^d{ the 
acMMed but they describe the eoarM of 
the oeonrrence.a9 summarisod atoyc-' 

. Thd nochsed gnye w different venideiai 
.bfft thbirflhktifienis tvere te the 'effecl 





th»lii iibsy #e») 1^8 p(bi|ibiii|l wbo had ea- 
ooQQkec^ iAm MArwaxis. In the Magia* 
trats’a Oooxk, Kata, had aaid that he aad 
Pharlai weja going together and Phur- 
lai alaqisata : 

* "Zims’oBths right side ot K«lu. Ha was 
emghtholdof. I flad away.” 

MTbe story w^a. slightly altered when, 
they Vera examined in * the Court of* 
Session where Ealn said that both of 
the Marwaria caught hold* of him with 
their hands. Pharlai Manjhi went away 
ahead. Phurlai in ^it statement said : 

'”I/waa ahead and. Ealu was following me. 
1 am not ai;t eye-witness." „ • 

The examination of an aoouasd person 
is taken in inquiries before commitment 
under S. 209, Criminal F. 0. and at the 
trial under S. 342. In both these see. 
tions the examination <uf the accused is 
stated to be 

"fot Ah^ pntppsa of enabling him to explain 
any olroumstanoes appearing in the evidence 
against him," 

In the present case we bare the 
peculiar position that if the aooused had 
mot been examined at all the proseoution 
eridenee must have fallen short of being 
sufficient to prove that these accused 
persons were the men who committed 
jthe offence. I have no doubt that in 
jenoh 'a case it is not proper for the 
Court in examining the accused to .seek 
in any way to entrap him into admis* 
sions v^ioh may fill gaps in the prose- 
cution case but the Court has not done 
any such thing in the present inquiry or 
trial. The questions put were straight- 
forward. The accused were asked whe- 
ther they.^ad committed the offence 
and what ^ey had to say. The state* 
ments given by Kaln and by the appel- 
jlant were, therefore, rightly taken into 
;oonsideration under S. 342 (3), Criminal 
P. G., and whan so considered I have no 
'doabt that they support and justify the 
oonyiotion of the appellant. 


poeed ' V^.lpn there is a conviction. I 
would, thorafore. dismiss the appeal. 

Cottrtn«ywT«firen, C. J.— I agree. 

* S.N./B.K, Appeal dismissed. 
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Adami and Soboopb, JJ. 

Dewal Mahton and another — ^Pfiti- 
tioners. < 

V. 

Emperor— Opposite Party. 

Criminal .Bevn. No. 704 of 1929, 
Decided jon 6th February 1930, from 
order of Deputy Commissioner of Ha- 
zaribagh, D!^- 2()th Novembei 1929. 

Criminal P. C., S. 421 (2)— 'Plfadar 
heard aad racard aant for— Appellant aaad 
not be heard again after parntal of reeard 

Thongh In many oawi it may be osefol to 
hear the pleader again to eluoidate some (joint 
ralMd by a pernsal of the record, there is no 
illegality in eummaiily diemieeing the appeal 
without heating the pleader again after the 
record is oalled for: A. I. 8. 193T Bom. .361, 
FoU.\ 99 I.O. lOOy Dili, from; A I.R. 1936 Cal. 
A61 and A.t.B. 1936 Cal. 174, Ref. (P 938 0 2] 

B. 0. De— for Petitiouers. 

Assistant Oovt. Advocate — for the 
Crown. 

Adanii, J.— The petitioners were con* 
vioted under S. 379, 1. P. C., by a Deputy 
Magistrate of the 2Dd Glass and sentenced 
to pay a fine of Bs. 30 each, or in default 
rigorous ^prisonment for thirty days. 

The case for the proseoution was 
that Churan Gope, the recorded tenant 
of a holding under the petitioners, who 
were the landlords of the village, hav- 
ing died, the complainant came into 
possesejon of the holding. The peti- 
tioners, however, were not ready to 
recognize him as a tenant and set up 
two of their servants Puna and Ehedua 
to claim that they were entitled as heirs 
of Churan in preference to the complai- 
nant. Eventually the names ol these 
two persons were entered in the sbn* 
rista and the landlords refused the rent 


As regards sentence, the trial Court 
has imposed a sentence of seven years' 
rigorous imprisonment. We have con- 
sidered ' whether this sententje should 
not be reduced ; but highway robbery, 
more particularly when it is liommitted 
between sunset and sunrise, cannot be 
regardsd as other thau a xery ’seridus 
qlfehoa and in the distriot of Furnea 
troni which this ease comes, its preva- 
leoce feams to poAhe it imperative that*a 
s>eiry substantial senteabjeskeald be im- 


from the oomplainant. 

On the day of the occurrence the two 
petitioners entered the field cultivated 
by the complainant and looted away hit,', 
makai crop. The Deputy Magistrate . 
found that, though the petitioners ,bad 
done their best to infiuence the.prpflBra- 
tion witnesses, the possesMoh of . IbP. 
complainant was proved and also tfae^ 
theft by the petltionecSi ahd Im.tlie^ : 
fora convicted' thei|!etitioh«x^^g 
stated aibdve.' , ' ' 



*dS8 Bbwai. Mahtok i 

was made before the Deputy 
Ooihiiuiitalonar of Hazaribagh, who* bav* 
iniiig beard the pleader for the petitionee 
then Vent for the record of the cate. 
After perusal of the record be passed 
the following firder: 

"I have gone through the record of this 
case oareivlly. I agree with the lower Court 
in thinking the case a true one, and the evi* 
denoe is suffleient to support the oonvietion. 
The appeal is summarily dismissed.*' 

Against that order this Court was 
moved. It was contended that the order 
was not according to law, firstly because 
the case wm one in which* tberb should 
have been no summary dismissal, and 
' secondly, Abat, having called for the 
record, the Deputy Commissioner *was 
bound again to hear the pleader which 
be failed to do. It is also urged that as 
there was a bona fide dispute as to title 
between the .parties, the appeal should 
have been heard in the ordinary way. 

The application was heard by a 
single Judge of this Court, who dis- 
agreed with a decision of Chapman, J,,, 
in the case of J agde6 Bai v. Kali Bai 
(1), in which it was held that after 
perusal of a record the appellate Court 
is again Iraund to bear the appellant’s 
pleader. The learned Judge, considering 
tW this was a point which shoold be 
decided by a Bench, has referred the 
case to us. 

First, with regard to the question 
whether the Deputy Commissioner was 
bound again to hear the pleader, the 
case which was chiefiy relied upon was 
the case of Jagdeo Bai v. Kali Bai (1), 
above cited. Chapman, J,, in that case, 
decided that where a District Magis- 
trate, on a criminal case coming before 
him in appeal, sends for the record and 
on receipt of the record dismisses the 
appeal without hearing the appellant 
or any legal practitioner engaged on his 
behalf, the procedure adopted by him is 
not in accordance with law and the 
appellant must be given an opportunity 
tp be heard. 

There are two other cases which have 
also beim relied - on; they are Lalit 
Kwl^naf Seat V. \Bwpcror (3) and Surett- 
dranath ’ y. Kmperor(3). These 
two' dasHM \were both decided ,by the 
* samo Judget and the decision in Imihis 
tt) ti9i7) j« Or. esdBsira 1. 0. um: 

• m A.’I..B. 1996 CiA. ITSkbDS 1.0. Or. 

“ A.T.’b. 1996 Cal. 1,0. 

.'Or.L.l. 41K »■ 
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to the effect that after a record hiis bisen 
sent for, the pleader must he heard. ' 

Now in the first of the three' oiles 
Chapman, J., remarked tha|[ the record 
was sent for after giving some sort of 
hearing to the mukhtear at the' time of 
the, presentation of the appeal. In the 
, other two cas^s there is ijotbing to thaw 
that a pleader had been bea^ **beforo 
the record was sent for. 

In the present case the learned Deputy 
Commissioner gave a full hearing to the 
pleader before he decided to send for 
the record. If we turn to 8. 431, .Cri- 
minal P. C., we find that, though it is 
providedithat no appeal present^ under 
S. 419 shall be dismissed unless the ap- 
pellant or his pleader has had a reason- 
able opportunity of being heard in sup- 
port of the same, the Court has power, 
before summarily dismissing an appeal, 
to call for the record but is no^ bonnd 
to do so. There is notliing m that 
section requiring that the pleader should 
be heard again if a record is sent for. 
All that the section reqnirOs is that the 
pleader shall have a reasonable oppor- 
tunity of being heard in the Court-of 
appeal before there is a summary 
dismissal. 

In the present oase the pleader had| 
been fully heard and had the reasonablef 
opportunity which the section demands.j 
It may be that in some oases, after! 
perusing* the record, the Court ^ay de 
sire to hear the pleader on a point 
which the perusal- of the record makes 
it necessary to haveezplained, bat I oanj 
find nothing in the law requiring thisj 
second bearing of the plea^r. 

In the case of Emperor v. Basava- 
neppaBasava (4). Fawcett and Patkar, 
JJ., held that orlinarily, if the Court 
does send for the reoord it is preferable 
to hear the pleader when the record is 
before the Coart, but there is nothing 
in S. 421 to prevent the Court from 
hearing the appellant’s pleader at Mie 
time* when he presents the appeal, if 
the appellant’s pleader desires that 
course, 'and if the Court desires to send 
for the record then it is not illegal sum- 
marily to dismiss the appeal without 
giving a further opportunity of the 
pleader bei^g heard. That decision 
coincides with my view on the .pdmt. 
If afciar fairing a pl^er and weeing 

'' , (# A. 1 a t9ST Bon. m»ioi £ imwip 
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tot tbfl rflcot^ . it ia aaeeMary to hear 
the pleader a^in with the reeord be* 
fore the OboH, the dealing with the 
appeal wotidd hardly be a summary 
dealing,, for the appeal would praoti* 
oally have to be beaj:d fully and there 
would be no reason for the sub.S. (9), 
CT ISlr allowing for the sailing for ^e 
record before summarily dismissing an 
appeal. I would hold that, though in 
many oa8aa>it may be useful to hear the 
{deader again to elucidate some point 
raia^ by a perusal Of the record, there 
is no illegality in 'summarily dismissing 
the appeal without hearing the pleader 
a^ain after the record is calledW. 

With regard to the reasonableness of 
the summary dismissal in this case it 
has to be remembered that there was 
really no bona fide dispute as to the 
ngh^ to hold the land between the 
petitiodhrs tfnd the complainant in the 
ease. Any such dispute, if it existed, 
was between the complainant and Puna 
and Ehedu. The landlords, in no nase 
could claim that they had a right to 
enter a tenant’s holding and mut and 
take away his crop, so that the conten. 
tion that this case should have bean 
heard fully as any ordinary appeal and 
a judgment should have been delivered 
on the ground that there was a bona 
fide dispute can bare no support. The 
Deputy Magistrate came to a finding 
that he'^elieved the complainant and 
his witnesses on the question of posses* 
sion and as to the (heft of the crop by 
the petitioners, and the learned Deputy 
Commissioi^ states in his order that 
he has carefully read through the record 
and finds that the Deputy Magistrate’s 
finding on this point was correct. 

The order of the Deputy Commis- 
eioner is a proper order under 8. 421. 
It wtm unnecessary for him to write a 
judgment if he found that the case was 
one which could be dismissed summarily. 

I can see no reason to interfere in 
this case and the application should be 
rejected.. . 

Scroope, agree. S. 421, Crimi* 
nal iP. 0., contemplates that a reason- 
ble opportunity cf being heard should 
be given to the appellant ,or his pleader 
in support of the appeal no more and no 
lest; apd if after hparlpg the pleader at 
the . presentation pi the appeal*, 

as admiltadiS the l)e{ptl^ Oommlssioner 
llid^lfi thM for the 


record and dismisseB the appeal without 
hearing the pleader for the appellant — 
then I do not consider that he infringes 
the section in qqestion^ In fact my view 
entirely coincides with that expressed 
on this matter in the cala of Emperor 
T. Baeavaneppa Basava (4). 

v.b./r.k. Applieation rejeeted. 

1930 Cr. Cases 929« 

(Patna; 

JwALA Prasad and Jaues, JJ. 

Bam Vrasdd Ouru — Accused — Appel* 
lant. 

Emperor — Opposite Party. 

Criminal Appeal No. 279. of 1928, De- 
cided>on 22nd March 1929, from decision 
of Bess. Judge, Manbhum, .D/- 28th Bep. 
tember 1928. 

Criminal P. C., S. IBS — Sanction ia im* 
peratire. 

The amotion of the Politioal Argent or the 
Local Goyernmeni under S. 188 ia im^vativa 
apd th3 omission to obtain it vitiates the trial 
and conviction : 10 Bom. 185; 13 Mad. 423 and^ 
28 All. 872, a«/. . [P 981 0 U 

Parsuram Prasad Fermo— for Appel* 
lant. 

Assistant Oovernment Advocate — for 
the Crown. 

Jwala Prasad, J. — Appellant Bam 
Prasad Onru has been convicted under 
Bs. 420 and 467, I. P. C., and sentenoed 
to one year’s rigorous imprisonment 
under former section and two years’ 
rigorous imprisonment with a fine of Bs. 
500 under the latter ; the sentences of 
imprisonment to run concurrently. 

On l6th June 1927, the accused pre- 
sented a postal -cash certificate for Bs. 
10, and received Bs. 11-14-0. The certi- 
fioate was issued on 4th September 
1918 in the name of Manindra Nath 
Sarkar (P. W. No. 2). Both the appol* 
lant and Manindra Nath Sarkar* were 
employed as teachers in Sonepur Fenda. 
tory State School. Manindra Nath Shr. 
kar hsd passed the I. So. examination of 
the Calcutta University, and accused 
Bam Prasad Guru was preparing for.the 
Matrioniation examination. He used to ’ 
receive tuition from Manindra Hath 
Sarkar and pay him Es. 15 as histuotoh- 
ly fee. The Feudatory State of Sbhe^ 
pur had required the servAuto of the ' 
State to purchase posm.caeh oertificktto^V ' 
and aoeoriingly oh |th Sepbetuiher 
both Mauindra Nt^h 

cused'purchfuiei' ’ 
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liii lit Awi*. The aoonsed cashed hw 
"XNMiiWjWte the next day, and received ^ 
T^sl^O. Maoindra Nath Sarkar left the 
eehool in December 1918, or in January 
the following year, and first be went 
td Calcutta and then be came to Jan* 
ehedpur as a teacher in Ferine Memorial 
English High School. He found that 
faia postal cash certificate was missing 
from his trunk, and accordingly in No- 
vember 1919, he appli d to the Postal 
Authorities to issue a dtjplicate cash 
certificate. This was issu^, after en- 
quiry on 8th January 1920, and he en- 
cashed it on €tb January 1921; and re- 
eeived Bs. 8-8-9 as value of the oeitifi- 
oate on that date. The accused had left 
^nspur in 1918, and on 16th January 
1927 be presented the original cash 
certificate to the Sambalpnr Post Office 
and received payment of Bs. 11-14-0 as 
its value on that date. Payment was 
made to bim on the strength of an en- 
dorsement on the back of the certificate, 
which purported to be in the hand- 
writing of Manindra Nath Sarkar and 
under his signature. Subsequently it 
was discovered by the Postal Author i- 
ties that the money due Under the certi- 
ficate was already paid in 1921 to Ma- 
nindra Nath Sarkar on the basis of the 
duplicate certificate issned to bim, and 
an enquiry was made from the accused. 

He admitted having encashed the 
certificate and received payment. He 
claimed to have done so under the 
authority of the endorsement thereon 
by Manindra Nath Sarkar .referred to 
above, stating that he had purchased the 
certificate from Manindra Nath Sarkar 
on the very day 4th September 1918, 
that the certificate was issued on pay- 
ment of Bs. 5 to bim. The reason stated 
by bim was that Manindra Nath Skrkar 
and be himself did not in fact want to 
pnltohase cash certificates but did so 
aimply on account of the orders of the 
State and in order to avoid displeasure, 
and that the aaonvod-enoashed his own 
certificate the next day, bat Manindra 
Beth Sark^ar,'. feiariog that if he did eh 
th% Ba| Mt^ipi^iHes niight ^ displeased 
and migijl.:"|p9rbape dismist bim from 
%erviee^did not encash bis certificate, 
^erefoxe h^ wahled Iq dispoi^ U 
but could nqt get anyone' to pay him 
mme Bai & acid consequently he 
aold|tlto the anleUant for Bs. 6. upoii 
; enquires .th^,fbe!iai 'l>epartmettt tedfed' 


this proseontion egairurt theioeui^'lhf ’ 
having forged the endoramnent on :#• 
certificate and for having treated tha 
Postal Department by receiving pay- 
ment thereunder. 

^The accused stated that the endorse^; 
‘ment was made by^Maniddra Nath 8ai^ 
kar on 4tb September 1918 at Bmtepur 
and the certificate was made over to 
him at that place and that he aotnally 
did present the certificate for eneashmenk 
to the Post Office at* Spnepur the next 
day, bnt he could not receive, payment 
npon thq ground thatr such a transfer 
was not antborized without the sanc^ 
tion of the Postmaster.Qeneral. Oonse- 
quently he kept the certificate with 
him, and did not make any farther at* 
tempt to cash it. Afterwards when he 
went to Sambalpnr he presented il^ for 
encashment at the Post Office thSre, bnt 
he was refused payment npon the ground 
that it should be presented to the Posh 
Office of issne. Some years after bo 
learnt febat the rules in the matter bad 
been ohafiged and that the Sambalpnr 
Post Office could make payment. Ac- 
cordingly, he did present the document 
in Ja’iuary 1927, and received payment 
from the Post Office at Sambalpur. 

The charge under S. 467 stated that : 
“on or abont 16th June 1927, at SambaU 
pur the aosnsed forged the endorsement 
on the certificate with a view to receive 
the money dne thereunder.” It is con- 
tended on behalf of the appellant that 
the date and the place of oocnrrence 
mentioned in the charge «re wrong. 
There is nothing to show that the en- 
dorsement in question npon the certifi- 
cate was made on 16th January 1927 or 
that it was made at Sambalpnr. Manin- 
dta Nath Sarkar left Sonepur in Decem-* 
her 1918, and at Jamshedpur he found 
that the easb certificate was missing. Ho 
means that it was lost, stolen or mis- 
piaoed at Sonepur at or before the time 
he was leaving that place in Daeember 
1918. The endorsement on the back oE 
tjhe doonn^ent must have been wriUea 
between that date and 16th Jahdary 
1927. That is, however, not vciy ma- 
terial tor the purposes of this uaee. Ae- 
eoydiug to the statemeht of the aoehsad. 
|hf> epdbi^meat watuaade atBcn^pur,. 
n^duet at SambhlpuT. .^^wretewe^ftig:. 

that it was made at ' 

Bd doubt, BQioe'iofeM»»tt.e*a"|e''' 'wsmtA '' 
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frost tite fiMlfciMitit ww i^reaented at 
Sambalpnr on 16tb JsnMry 1927 and 
th« Acoosad did not gite any evidenoe to 
piore that tho endoriament was made at 
^nepB]r« Bs that as it may, we have at 
present only the definite statement of 
tjj^e aooosed to go upon and it cannot, 
therefbre, be bald that (he -offence of * 
forgery was committed at Sambalpnr or 
,aity other place in Britislv India. If it 
was committed at Sonepur, as the state* 
meat of the aocnsed shows, then under 
S.' 188, Oriminal P. 0., the accused could 
not be triqd without the sanction of the 
Political Agent fotr that State of the Lo* 
epl Qorernment. Sonepur State is one of 
the Orissa Feudatory States for which 
there is a Political Agent : vide Voi. 1 
of Treaties, Engagements and Sanads, 
India, p. 299, and the Bihar and Orissa 
Civil List for 1929. The obtaining of 
sanction hasTbeen held to be imperative 
and the omission to do so vitiates the 
trial and the conviction of an accused of 
that charge : vide Queert-Empreis v. 
Ablul Latib (l), Queen-Empress v. 
Kathaperumal (2) and EmperOr y. Bal- 
deua (3). At the same time it is very 
difficult to come to a definite finding in 
this case that it was the accused who 
wrote the endorsement on the back of the 
cash certificate in question (Ex. 4) and 
thus forged it in the name of Manindra 
Nath S^rkar. Two handwriting experts 
have been examined in this case one on 
behalf of the prosecution Babu Surendra 
Nath Qhosh, Inspedtor of Police, C. I. D. 
and the other the well-known hand- 
writing ex|^rt Mr. Hardies Senior, now 
retired fr^ service, on behalf of the 
accused. In view of the conflicting 
opinion of the experts it is very difficult 
to hold with certainty, upon mere com- 
parison of the specimen handwritings 
of both Manindra Nath Sarkar and the 
accused thst the endorsement is in ac- 
cused’s handwriting and that the charge 
of forgery has been brought home to 
him. Two witnesses on behalf of the 
accused .who have always seen the 
accused writing have sworn that the 
endorsement in question is mot in the 
handwriting of the accused. Therefore, 
the accused is acquitted of thembarge 
under S. 467, 1. P, 0, , * 

ft) (MHierio Bon. iee. . 

W (KMwilS Hsd. 4». 

(I9 h«!0«3 36 All. A. L. 7. U6«(19<») 

'-A.'. W.H, #3.' 


Now as regards the ' <d>arge of cheat- 
ing nnddr S. 4S0t I. P. C., the offence 
was cmnmitted ht Sambalpnr, inasmuch 
as the cash certificate with thcr afore- 
said endorsMdent thereof of Manindra 
Nath Sarkar was presented at (be Post 
Office of that place. That being within- 
British India the offence was triable in> 
British India. The question is wbetber- 
the offence of cheating under B* 420 Iwe 
been proved. There are certain circum* 
stances, no doubt, in favour of the ao- 
cused. .Admittedly he was in a way a- 
student o4 Manindra Nath Sarkar who» 
bad been eqployed by him as his pri<- 
vatp tutor on Bs. 15 or Bs. fifTper mOnth> 
At times he used to advance him petty 
loans of a rupee or so whenever be re- 
quired, for Manindra Nath Sarkar wa» 
getting only Bs. 60 a month from the-, 
school and was not very well off finan- 
cially. The father of the accused is a> 
Tshsildar in the Sonepur Btal^ and has. 
property. Both the accused and Manin- 
dra Nath Sarkar were teachers in the- 
same school and their relationship was,, 
therefore, cordial until they parted witb 
each other, Manindra Nath Sarkar leav- 
ing Sonepur in December 1918, anJ 
going to Calcutta and ultimately to 
Jamshedpur. 

On the other hand, it seems very 
unlikely that Manindra Nath Sarkar. 
a year after be left Sonepur, would 
venture to ask the Postal Department- 
to issue a duplicate cash certificate- 
to' him upon the ground that the ori- 
ginal cash certificate granted to bins 
bad been lost if in fact be bad sold it. 
to the accused by making -an endorse- 
ment thereon in his own bandwriting- 
Had he sold it certainly be would nob. 
have made the application for issue of a« 
duplicate certificate, without having: 
ascertained that the original cerlificate^ 
bad not been already cashed by the a«. 
oused, for it would have endangered* 
not only himself but also the accused^ 
with whom he was intimate during his» , 
stay at Sonepur. Manindra Nath Sar^ . 
kar’s case that he bad not sold the rar- 
tificate in question to the accu^ findy 
support from the aforesaid eireanniian-. 
ces, and it seams that the aoeused! i^v^ 
ing got the certificate in qaesttoU' somb^^ 
how and finding that it wM uht hahB!| V’ 
for ' or .demanded, . by . 

Sarkar for al^ut nine 
-^vertihg j'ittio ' 
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jto iliow, aad. the Ooarti belaw 
flo bddf that the accused came 
ha, Ilia* to possession of the oash oertid* 
0 %|e di^ODOstly. Ibis would also seem 
to be so because the acousel would not 
then have waitbd for nine years .to oon* 
eert it into money. The amount d^tered 
by this postal certificate was also not 
so large as to indues the.' aooused to 
make any appreciable profit thereby. 
His antecedents were not bad, but he 
committed the offence of cheating under 
S. 420, 1. Pt 0. by presenting th«^ perti* 
ficate to the Post Office at Sambalpnr 
and induoing it to pay the valae thereof. 

In the oircomstanoes the'finding ^nd 
the conviction under 8. 420, I. P. 0. 
are maintained, but the sentence of 
imprisonment is reduced to six month’s 
rigorous imprisonment. The sentence of 
imprisonment and fine of Bs. 600 under 
8. 467 are set aside, and the fine, if 
already realized, must be refunded to 
the accused. 

James, J.— 1 agree. ’ ' 

V.B./B.K. Order acoordingly, 

1930 Cr. Cases 932 
(Piitae) 

WOBT ABD SCROOPE, JJ. 

Jamadar Bai and others — Accused — 
Petitioners. 

y. 

Emperor — Opposite Party. 

Orrminal Bern. No. 196, of 1930, Deoi* 
dedon lltb June 1930, from order of 
8ess. Judge, 8hahabad, D/-25tb February 
1930. 

Penal Code* Sf. 41^ and 420— Arrange* 
ateni to inarijr girl to pnrticnlar pcrion— 
Rofutal to marrjr the girl later on aaounte 
to mere broach of contract and cannot give 
rise to criminal proiecution under S. 420. 

Meta breach ot oontrMi oaaaok gi ve rise to 
a orimiiial prasaeution. 

A arranged the marriage of his brother with 
the daughter of the accused B, the trausaction 
beiag more or last a sale of the young girl. 
Some earnest money was paid and one of tbs 
oerdhtonieS ebuneOted with tbs mOrriage was 
p rktrmtd. > Iiatse on A want to B s village to 
have the marriage iperfornud but found tbs 
girl being matriid to another petsoii and was 
told that hishrt^hor was to be married to a 
daughtsrof B g&d ttoo earnsst mousy was not 
repaid. ,B,tfsVvtitd under 6.480. . * 

‘‘JHeld ‘.that, riho . cidlttloal oflopcc •nudsr 
>■6. 480 .had not. bean ’Oisclosod. . Thom lyas 
nothing mors in the j>i rouutstanoe of the ohaa 
than a bremh of - ccutract thbt is refusal to 
. many tbs^girU O' A'a, brother giving cause of' 
iU'if civil 0ou*V> - ■CP,'9880.,J^|il; 


8. P. TerMa and Q. S<i.top~fofe P«ti» 
tiouers. 

BT. N. Sinha—tot fcho Crown. 

Wort, J.— 'This rule is directed ugsiusb 
the oonyiction of two persons Jsmadat 
Bai and Kuber B^i oI an ofifenoe 
under 8. 420 I. P. 0., the second appli* 
cant Kuber. Bvl being found gnilty of’ 
abetting the commission of the offenoe. 
The learned Magistrate seotenoed them 
to 18 months' rigorous imprisonment 
and to pay a fine of Bs. 300, the fine if 
realized to be paid ho the oomplainanli 
in thi^case. 

The faots so far as it*' is neMSsary to 
mention 'them are these : The com* 
plainant bad a brother whom he desired 
to marry, the first applicant having a 
daughter and on or about the 3rd J nly 
1929 the second applicant who was the 
brother.in.law of the first applipant 
proceeded to the village of thh com- 
plainant and there it is stated 
arranged ths marriage between the 
daughter of the accused * and the brother 
of the complainant. The actual 
transaction was nothing more or 
less than a sale of this young girl to 
the oomplainant or to his brother for a 
sum of Bs. 1,400 ; and the learned 8e8- 
siona Judge before whom an appeal was 
preferred points that out. The term 
was as I have s <ated that Bs. 1,400 was 
to be paid to ths father of the yonug 
girl to be given in marriage ; ^t was 
also one of the terms that Bs. 500 shonld 
be paid in oash and Chat payment was 
in fact made. One of the ceremonies 
connected 'with the marriage was per- 
formed some eight days* after this 
alleged agreement and in due oonrse the 
oomplainant went to the village of the 
accused for the purpose of having the 
marriage ceremony performed. . When 
he arrived there with soma other per- 
sons, ha discovered that another 
marriage ceremony was being performed 
at the.honse of the aconsed. Explana^ 
tions were asked for and then it was 
stated that the brother of the eom* 
plainant was to be married to the 
daghter of*one Deonarain ; aud it was- 
also alleged that be refused to make the 
reipayment of Bs. 500 which had been 
paid to him as'earnest money. Onepi 
the witnesses for the defenoe bad 
stated that no such ai|Taiadament!.4iif 
'S^’todad by the ooqcplaiBaat. '||0V'<e^ 
h^ toade, the reason heiug!?ito an 
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iirrangement had already been made for 
the marriage of oomplainant's brother 
with the child of one ; Deonarain and it 
was in bis bridence it appeared that it 
was stated that this arrangement with 
Deonaraih preceded the arrangement 
between the accused and the com- 
t)UiaCnt. • * • • . 

Now it is contended that on the 
<aot8 whioh I have stated no criminal 
offence is4isclos3d« The learned Sea* 
oions Judge when he comes to deal with 
ghis point states *thi^t it was urged 
before h|^m that the prosecution had 
failed to show that any deception had 
been practised on the oomilainant ; but 
states that the evidence clearly showed 
ihat Jamidar Bai one of the accused 
represented to ths complainant that he 
would marry his daughter to his brother 
ond.it was on this representation whioh 
was afTparedtly falss that the transac- 
tion was entered into and the payment 
was made. That perfectly obviously 
cannot be the basis of a criminal* pro- 
seoution. If it can be in this oaSe, then 
it is quite clear that any breach of 
contract must inevitably give raise to a 
criminal prosecution. It is as I have 
stated under S. 420 I. P. C. that these 
ipersons have been convicted. The 
section reads that whoever cheats and 
thereby dishonestly induces the person 
deceiv^ to deliver any property to any 

person shall be punished 

with imprisonment therein provided. 
*Tbe section whicfi defines cheating is 
S. 413 and it provides that whoever by 
•deceiving any person, fraudulently or dis* 
bonestly induces the person so deceived 
to deliver any property to any person, or 
to consent that any person shall retain 
any property is cheating. 

Now the cheating or the representa- 
tion if any in this ease, was either the 
•direct or implied representation that 
the daughter was marriageable, if I 
may use the expression. Now assuming 
for the moment that an agreement had 
jftlready been entered into with* another 
person to marry this young girl, even 
•m her status had not been altered and 
there was nothing to prevent the father 
*qf the girl from marryipg her to the 
brother of the complainant If onthe other 
ifaahd the girl bad already been married 
when the agreement tsith the appellanH* 
•iwaa antered^ii^to» the or implied 

erej^eniatioA thai th^^ girl could be 
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married to the complainants brother 
would have been false and ooul dhave 
been the basis of a criminal prosecution. 
In my judgment this was nothing more 
in the circumstances of |he case than a 
breach of contract, that is a refusal to 
marry the girl to the brother of the 
complainant giving cause of action in a 
civil Court and the remedy of the com- 
plainant can be obtained onjy in that, 
way. In the circumstances of this ease 
no offence under B. 420, 1. P. 0. has been 
disclosed. «Tbe conviction will be set 
aside and the rule made absolute. 

Scroop^, J.— I agree. 

{I.M./r.k. * Conviction set aside. 


1930 Cr. Cases 933 

i Patna) 

Jambs, J/ , 

Oonour Singh — ^Petitioner. 

V. 

Emperor — Opposite Party, 

Criminal Bevn. No. 131 of 1930, Deci- 
ded on I7th March 1930, from order of 
Dist. Magistrate, Muzaffarpur, D/- 24th 
January 1930, 

(a) Criminal P. C., S, 4 (h)-* Information 
to police found false — Complain-t under 
S. 182 to Magistrate— Process issued— -Ac- 
cused filed petition stating information to 
be correct — Held petition was not com* 
pljsint but cause against conviction. 

G lodged an information at the polioe station 
to the effect that some money and doouments 
had been stolen from a box in his house. The 
Sub-Iospeotor after, investigating ' the matter 
found the informition to bo false and he 
opmplaiaed to the Snb-Divisional Magistrate 
that G had oommittad an offence punishable 
under S. 132, 1. P. 0. The Magistrate issued 
proosss" under S. 182 and on the date.ffxed G 
filed a petition stating that the information 
which he had given was trus and that he 
could prove it to be true. 

Held : that under the olrcumstanees the 
petition could not be properly treated as com* 
plaint but was a petition showing cause against 
conviction ; A. I, A. 1929 PaU TO and 110 T,C. 
^12, Dist. [P 934 0 2] 

(b) Criminal P. C., S. 195— If Magistrate 
once takes cognizance of offence subse- 
quent events must bring S, 195(l){b) Into 
operation.' 

When a Magistrate has once properly taken 
ooguizanoe of au offence, anything that may 
happen subsequently cannot bring into opera* 
tion S. 195 (1) (b) so as to deprive him of inrlS‘*' 
diction to dispose of the matter in aooot lance 
with law. CP S] 

0, P. Das and P. Misra^tox pefri 
tioner. 

B. P. Jamuar -lot the Crown./ 
James, J,— On 26tb Septemller 
Gonour Singh lodged infer ceatfibti 

thS' Par 00 police' 
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14wi,iw*a« aaoai^ dooamenta bftd 
fsom a box in bis bonse. ITfae 
|Bit|jii^lb4p«okor after iavestigabiag tbo 
mtlliw fbandibo information to be false; 
abil'be eomt>laii^d to the Snb* Divisional 
Itfagistrate that Gonour Singh had com* 
teittod an offence punishable under 
S.182, 1. P. C. The Magistrate issued 
process under S. 182 ; and on the date 
fixed Qonour Singh filed a petition 
stating that the informatioh which be 
bad given was true and that he could 
prove it to be true. The triad proaeeded, 
with the result that Gonour Singh was 
convicted of the offence elyi>rged and 
sentenced td one montfi’s rigorous l/n- 
prisonment. I am asked to, revise this 
order on two grounds. 

The first ground taken is that the Sub- 
Divisional Ma*gistrate ought to have 
treated Qonour Singh’s petition of 9th 
November as a complaint, and that the 
prosecution could not proceed until that 
complaint had been formally disposed of. 
The learned advocate for the petitioner^ 
cites the decision in the case of Bamdhari 
Oope V. Emperor (1), but in that case 
the person who was accused cf an offence 
under S. 211, 1. P. C., preferred his peti> 
tion of protest before the date fixed for 
his appearance to answer the charge 
before the Magistrate ; and the petition 
of protest actually was a formal com- 
plaint, since he definitely prayed that 
the case against the ' accused person 
whom he charged might proceed, Be-' 
ference is made to an obiter dictum of 
this Oourt in the case of Maguni Padhan 
V. Emperor (‘2) wherein it was remarked 
that a Oourt is bound to treat the infor- 
mant’s petition as a complaint, when 
being dissatisfied with the police investi- 
gation he comes to the Court and asks 
that th^e case may be re- investigated or 
makes allegation against the police. 


netnd SrakmeuihAri v. Bmptrof that] 
when a Magistrate has smee ^rq^ly; 
teken cognizance of an offence, anything, 
that may happen subsequenEbly oaniio^ 
bring into operation 8. 196 (1/ (b), Ori* 
minal P. 0., so as . to deprive him of 
jurisdiction to dispose of the matter ii{| 
dcoordance .with IsTsr. 'Moreover fL d^ 
not consider that in the present case tfae| 
petition which*was filed on 9th Novem-! 
ber could in any circumstance be pro- 
perly treated as a complaint. Qonour 
Singh was snmmoned*nn,der S. 182, 1.P.C. 
to appear on 9th November. , On that 
date if hp did not plead guilty to tbo 
charge it wa^neoessary for him to show, 
cause why he should not be convicted- 
He showed cause by bis petition ; and 
after he had filed this petition it would 
have been superfiuous for the Magistrate 
to examine him again under S .^2, 
Criminal P. C. But the petition Sid not 
(any more than the original information 
had done) name any person as gnUty oe 
the offence charged. It merely said that- 
Gonour Singh was not guilty of the 
offence uifder S. 182. The Sub-Divisional 
Magistrate properly treated this as a{ 
petition' showing cause against convic 
tion ; and he proceeded to summon the 
witnesses for the prosecution who were 
named in the Sub-Inspector’s complaint. 

It is argued in the second place that 
the Courts below have erred in treating 
as substantive evidence the resitals in » 
document (Ex. 2) which showed that two 
mukarrari pattas said* by Gonour Singh 
to have been stolen from him had been 
made over to one Debi Prasad at the 
ti ne when a certain zarpeshgi deed was 
executed. The learned trying Magistrate- 
points out that the witness Jagamath 
Prasad stated that the two pattas wei;^ 
made over to Debi Prasad in his pre- 
sence ; while a pleader said that it was 


Mr. B. P. Jamuar on behalf of the 
Crown points out that even where the 
petition would be ordinarily treated as 
a petition of complaint it should be 
m^e before a Magistrate has actually 
taken cogaiza%ce of an offence under 
8. 182 on -the complaint of a police 
offifAr, I agrcia'^ith the view expressed 
by Maepheteott, 7., in CMidkari OhdmdT 
k V. Empero r ( 8| and in ^he case at Pdrnki* ’ 

(i) ti^iuo i. b. aiaBsa9qi. t, 1,660”;- 
(»1 A.L®. t92B Pat. lossivi to, 

Cr- J. »it. #08. ' • 

K ts) Cr, Reta. Cl im. 


settled in bis presence that these pattas 
should be made over to Debi Prasad 
by way. of security. The deed ittclC 
recited that these pattas bad been made> 
over to Debi Prasad, a fact wbioh doe»^ 
not of course in itself prove that tbei> 
pattas were made over, but which is noi 
irrelevant, since it is at least not in- 


consistent with the story told by the pOro- 
seoution witnesses. The learned Deputr 
Magiatr^te wbo beard the appeal sayn 
tfisA .apa^t from the . oral eeidenee th^ 

. mi Pet. sftetete on,' k 'omjnh 

#6»80 Or. L. J. 654.,' ■ . ' 
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m|»dsh^i pYdTed ilxat thdda doon- 
me&ts wdre'^iiiaaa orer to Debt Prafiad 
1^8 eeotirlt:^ in 1917. If the learned 
Deputy Magietrate had said no more 
than tbiSt bis decision might well have 
been critieked on the ground that the 
aarpeshgi deed^tf which ^Gononr Singh^ 
was not a party cannot in itself be held* 
to pi^ove the truth of any recital con- 
tained in it. But the learned Deputy 
Magistrate has not relied exclusively on 
tjiis zarpeshgi deed. He remarks that 
there is overwhelming evidence which 
cannot fos a moment be distrusted that 
the two mukarAhri deeds hsyi been in 
possession of Debi Prasad Singh for a 
long time and that thay could not possi- 
bly have been in possession of Gonour 
Singh. I am satisfied that the learned 
Deputy Magistrate gave proper weight 
to the evidence on this point ; and if he 
attached too much importance to the 
corroboration of that evidence which is 
afforded by the fact that the recitals in 
tha deed Ex. 2 are not inconsistent w ith 
it 1 1 do nob consider that his decision 
can be regarded as vitiated* on that 
ground. I accordingly maintain the find- 
ing and order of the lower Court and dis- 
miss this application. 

V.B./R.K. Application dismissed. 


1930 Cr. Cases 935 

^ ;PAiiia) 

- Howland, J. 

Miilraj Dhir — Accused— Petitioner. 
*v. 

Emperor— -Opposite Party. 

Crhnina^ Bevn. No, 240 of 1930, De- 
cided on 21st May 1930. 

Ptnal Code, S. 287— Standard of eecurity 
required elated. 

Beotion 287 does not say ** any possible 
danger and so, the owner is not required to 
provide perfect security against every pos- 
sibility of danger, however remote. All that 
he ought to do is to tike reasonable precau- 
tions and so much care as is sufficient to guard 
against such danger as can be expected within 
the bounds of probability. [P 986 0 1] 

D. N. Sircar and 8. P. for 

Petitiooer. 

Cammiade for Asst. Oovt. Advocate — * 
for the Grown. * 

Judgment— The petitioner Mulrai 
Dhir has been eouv!cted« under *S. 287, 
I. K 0., for negligent conduct with res- 
pect to maofainery find sentenced to a 
fidfO of Bs; 60 and bis appeal has be^n 
the Segsiontt Judge. 

7be foots {egdibg up to the prosecu* 


tiem were that a boy Ainnl went with a 
companion taking some wheat to be 
ground into flour at a mill of which the 
petitioner is the owner. The petitioner 
was absent; bis servanip in charge ‘ of 
the mill began to grind the wheat and 
the lid and hopper fell from the top of 
the mill on to the foot of the boy who 
was sitting on the platform; hi# foot 
was broken. • 

The Magistrate held that the aeci* 
dent was due to something being wrong 
with the thaebinery of the mill by 
which some parts of the machinery wem 
thrown off, and fell on the foot of the 
boy. In face of *this he said the maebi* 
nery cannot have been in order. 

Now the Sessions Judge in his judg- 
ment said : 

seems clear that the accident itself waa 
due to the carelessness of the man operating 
the machinery, who might have been prose- 
cuted if hU identity was known. But I do 
not Bee how the appellant himself can be con- 
victed under S. .287, 1* P. C., on that particular 
*8oore either as having himself done any negli- 
gent act or having negligently emitted to take 
proper order with his machinery, seeing that 
the actual falling of the cover was not due to 
any defect in the mill.'* 

Having regard to this finding the logi- 
cal conolnsion would appear to be that 
the accused should be aoqnitted; bat 
the Sessions Judge says that there were 
other defects discovered by the Inspeo* 
tor. He then refers to the evidence 
that there was a bamboo fence along 
the platform; be points out that there 
was an opening in it to give access and 
says that the appellant is still liable for 
failing to take proper steps to fence off 
the platform and the machinery; the 
result being that the boy vtas able to get 
up on to the platform and was iajnred 
which would not have happened had 
the machinery been properly ra^^d off. 

1 do not think the facts found can 
amount to oriminal negligence on the 
part of accused. The machinery was 
fenced , and that should have been s^- 
oient warning to outsiders to keep o'nt. 
side the fenoing. To require^ it to be so 
fenced that approach to it sbonld ba 
impossible would be setting up a 
standard of security beyond whAt is 
laid down in the law. Admittedly tigs 
Paetory Act is not applicable. 

Standard Vkioh was to be applied w« 
Aoeb^ng to B. 287, I. P. to teM . 
Buiifa. Ofder with the nmehiaOry^ Wff < 
to gaardagadnsk ani.-'prioijji^;'';: 




ittjBgto. ' a^Hon does noli say any 
pdlni^ dangor;” the ovrnar is nob re- 
9^,1^ bo prorido perfeol; seoariby 
agaiiiab every possibility of danger, 
however remot^. As I understand the 
'seoUon he ought to take reasonable pre< 
loantions and so much oare as is suffi- 
oient to guard against such danger as 
oan be ezpeoted within the bounds of 
Iprobability. 

In the result 1 find myself unable to 
uphold the oonviotion. It is, therefore, 
set aside. The fine if paid will* be re- 
funded. I note that in the < Sessions 
Court the petitioner offered ^ any ease 
to oompensate the boy *to the eztent,of 
the compensation awarded by the 
Magistrate, I hope he will carry out 
that offer. 

V.B./b.K. * Conviction set aside. 

1930 Cr. Cases 936 

(Patna) 

James, J. 

Bamji Bai and others — Petitioners.' 


caught them. They were accordifigly 
prosecuted for .the theft of tho nsn, 
They took the defence that they were 
themselves entitled to the fish which 
had been caught on theit own. land, 
that the person who paught the fish on 
this land committed theft and that 
the petitioners were* merely recovering 
stolen property. The Deputy Magis- 
trate .found that for some years past the 
fish on uncultivated land had jbeen ap- 
propriated by the thikadar who had 
been in possession of'^he jalkar right on 
behalf pf the proprietor.' He accordingly 
convicted the petitioners of ah offence 
under S. ll7, 1. P.G , and sentenced them 
each to pay a fine of thirty-five rupess. 

^ Mr. B. C. Da on behalf of the peti- 
tioners argues that it has not been 
proved in this case that the proprietor 
or bis thikadar had any right to ^ke 
the fish from water which was 
standing on occupancy holdings. It is 
suggested by the learned Assistant 
Government Advocate that all that need 


Emperor — Opposite Party. 

Criminal Bevn. No. 94 of 1930, De- 
cided on 8tb March 1930. 

Penal Coda. S. 379— Oceapanejr tenant in 
Bakarand Oritaa and ■peeially in Cham- 
paran District commits no offence in 
oaiaing fishes from trespasser collecting 
same on his land. 

In Bshar and Orissi and spaoially in Cham- 
paran District, provided thj tenant has not 
made a ra-graut oi the right of fishery, or the 
landlord has not acquired soch a right by 
custom or by adverse possession for a period 
of IS years, a raiyat of an ooeupanoy holding 
has a right to fish that may come on his land 
when it is flooded and otn not onlyi prevent any 
other person from entering on his land for 
the purpose of catching fish, but oan seize the 
Sams from the trespasser who has taken them 
without himself committing any oSenoe. 
A. I. B. 1932 Pat. 9 and A. J. B 1921 Pat. 
£34, . Belpm. [P 936 0 3, P 937 0 1] 

B, C.*De-tot Petitioners. 

8, N. Sahap — tot . the Crown. 

Judgment. -»Tba petitioners are oo- 
oupaney raiyats in Sangrampur village 
in Ohamparau District. On 27th Sep- 
tember 1929, when their fields were 
under water, certain parsons acting 
with' the permi^ion of a man who bad 
taken a lehsd o|| tlje fishery in Sang: 
r|mpar from tine proprietor of .the 
^ Village ca'^^ht abont a mannd of fish 
from th,e watm which tev^red, t>he peti- 
tioners;’). land. Tl)?' nine .petitioners 
wme In a \oiy anil took tke fish awaiy 
by , fwee^ .from.;,, tl!^^ men, who . ,hai 


be proved in ‘a criminal case of this 
natnre is that the proprietor has witbio 
recent years been in possession of the 
fishery, and if that is proved the tenant 
cannot be held to have any right to 
resist an act asserting possession on be- 
half of the proprietor. The law of the 
right of fishery over flooded fields of 
occupancy raiyats in this province, and 
particularly in Champaran district, was 
laid down by this Conrt in Henry Hill 
and Co. v. Sheoraj Bdi (1) at p. 56 of (3 
P.L.T). Prima facie the raiyat of an oc- 
cupancy holding has a right to fish* that 
may coma on bis land when it' is flooded; 
but as Sir B. K. Mnlliok pointed oat, 
the tenant may at the time of taking hta 
lease make a re-grant of the right of 
fishery to the landlord, or the landloid 
may have acquired such a right by 
custom or by adverse possession for a 
period of over twelve years. In the 
present case no re-grant by the tehani 
has been proved, no local onstom has 
been pro\wd limiting the ordinav tight 
of the raiyat to nse the land of bis ocon- 
pancy holding in any manner he i^easesj 
snbject to the provisions oi B. 23,. ,Daa- 
Ten. Act; and it has not been proyedl'^tj 
the landlord, has acqu ire^, an ekolusive 
right bl livery by adyeme pqsseMiba 
tfft twelve years. Thmetbrc jtn.c.raiyalit 
h^.<^fig^ tir.eafefa. 
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jmight be found in water standiog on 
their oconpasoy bolding; and (hey had 
aUo a right to preyent any other person 
from entering on their land for the 
purpose of catching fish. That being 
so the tal« laid down in King-Emperor 
i. Artu Jtautra ^ (3) will apply. The 
(tenants were entitled to , seize the fish 
"from* the tresspassers who* bad taken 
them, and they committed no offence in 
doing BO, since there was* no exercise of 
undue violence. The application is ac- 
cordingly allowed. . I set aside the find- 
ing and order of ' the lower Court, and 
arquit the petitioners of the ’offence 
charged. The fiies if paid will be re- 
innded. 

V.B./B.K. Order set aside. 

(a) A. I. B. 1934 Pat. 664=601. 0. 88=36 Cr. 

L. 7. 694=3 Pat. 649. 

• . 1930 Cr. Cases 937 

• • (Patna) 

Eowland, J. 

Ourudas JUartdal — Petitioner. 

f 

V. 

Opposite Party. 

. Criminal Eevn. No. 229 oP193(l, De- 
cided on 27th May 1930. 

(a) Evidence Act, S. 7--Defence founded 
on alibi— Reaioning from probabilitiei it 
not evidence. 

Where an accused takes the defence founded 
on an allbs reasoning from probabilities can- 
not take the place of evidence. [P 988 C 1] 

(b) Criminal P. C., S. 439-Higb Court 
declined to reopen finding of Scttiont Judge 
favourable to accused and based on evidence. 

In revision High Court declined to reopen a 
finding favourable the accused at iwhich 
Sessions Judge had arrived on the evidence. 

[P 938 0 1] 

P. E. Sgn, S. G. Mozamdar and S. P. 
Das — for Petitioner. 

Assistant Govt, Advocate — lor the 

Crown. 

Judgment. — The petitioner has been 
eonvioted under S, 193, I. P. C., and 
sentenced to one month’s simple impri- 
sonment and a fine of Bs. 300. His 
appeal has been dismissed by the Ses- 
sions Judge. 

The petitioner was Sub-Assistant 
Burgeoff at Bagbmnndi hospital in Man- 
bbum District. " On the afternoon of 
3rd December 1928 a riof occurred 
Vfaich led to criminal proceedings and 
one of the aceumd Wasi'AhoIad 
Khan. His d^enoe was an alibi, that 
is to. My, -he Asserted that at about 5 
p. ». on date in Question be was !n 
bed ai Jbii houM (rnfferiug from dysen- 


tery and was professionally visited by 
Dr. Gurndas Mabdal, the present peti- 
tioner. His house is close to the Bagb- 
nanndi hospital and is about four miles 
from the place of oecurrence. The time 
of occurrence aceording*to the prcseeu- 
tioD was about 5 p. m. The petitioner 
was a witness for the prosecution to 
depose regarding certain injurias on 
persons whom be bad examined after 
the riot. In cross examination he stated 
that on Srd December 1926 at abouh 
5 p. m. be bad visited Was! Ahma dl 
Khan ’as a patient to treat him for- 
dysenterfr and found him to have, slight 
fever. This deposition was given on 
two dates, 16tb February 1939 and ls( 
March 1929. He brought his register 
of private patients which was taken in 
evidence. The riot case ended in con- 
viction of Wasi Ahmad - Eban, among 
others,' the Court not believing the alibi 
set np in face of the direct evidence. 
The prosecntion of the petitioner was 
.ordered with the result as stated above. 

The Magistrate was of opinion that - 
accused' could not have paid a visit to 
Wasi Ahmad Khan at 5 p. m. beoanso 
Wasi Ahmad Khan was at that time 
elsewhere committing a riot. He also 
held that the accused paid a visit to 
Wasi Ahmad Eban, but the time of thia 
visit was 8 or 8-30 p. m., the Writer 
Head Constable of Bagbmundi having 
deposed that be had seen accused at 8 or 
8-30 p. m. who told the witnees that he 
was going to see Wasi Ahmad Khan on 
a professional call. 

The„ Sessions Judge found that tho 
evidence regarding the time of riot was 
not exact and that the riot might have 
taken place at 3 p. m. or at any time 
between that and 5 p. m. and that it 
was possible for Wasi Ahmad Eban 
after taking part in the riot to get home 
by 5 p. m. The Sessions Judge says 
clearly: 

"there esn be no doubt, ae far as all thia evi- ' 
deuce is oonoenied, that Waci Ahmed oould* 
have got back by 6 p. to." ^ 

But the Sessions Judge upheld th« ' 
conviction on a consideration of tber ' 
evidence of the Writer Head Constable 
bolding that the time of the aconled's 
visit to Wasi was 6 or 8-30 p. m. an4 
that there was only one visit; therefore. ^ 
the alleged visit at 6 p. m. was: falsa., ■ 
Substantially the ffefect Itf tbs dsci-V 
sionistbattfaere. ls no s7i4eBtb« tbab.- 



HiAHMOHAN BAI V. 
lisiw 6f*ly one vieit. The reeson- 

lilg fli fcbo Sosaions Judge by which he 

eoi^ to the view that there wae oui7 
Oft<e yieit is a reasoning from probabili- 
ttee. In a case like this reasoning from 
probabilities oaronot take the plaod of 
evidence. 

The Sessions Judge has said that it is 
improbable that accused paid two visits 
and that he has not said anywhere that 
he did pay two visits. It may be im* 
probable; but if the paying of two visits 
was a possibility it was for.the prosecu- 
tion to prove by evidence t^iaf it was 
not a fact. The prosecution had sought 
to prove that it could not bd a fact in- 
-as much as Wasi was four miles atray 
at 6 p. m. and this evidence was accep- 
ted by the Magistrate; but the Sessions 
■Judge had not accepted this evidence 
and has held that it is not proved that 
Wasi Ahmad was elsewhere at 5 p. m. 

The learned Assistant Government 
Advocate has suggested that the Ses- 
sions Judge has not taken a correct 
view of the evidence of the prosecution 
witnesses as to the time of riot and 
that it ought to have been held that the 
riot was. at 6 p. m. and that Wasi 
Ahmad’s participation in it definitely 
disproves his medical examination at 
5 p. m. I do not, however, think that in 
[revision I ought to reopen a finding 
favourable to the accused at which the 
ISessions Judge has arrived on the evi- 
denee. 

The view that J take of the case as a 
whole is that .if the prosecution could 
prove that at 5 p. m. Wasi was four 
miles away and could not at that hour 
faaye been examined by theacoused that 
eridence and finding .would have sup- 
plied . the conviction. And the proba- 
bilitiq,8 set out in the judgment of the 
'Sessions Judge would have been relevant 
considerations in aid of that evidence 
and finding. Bnt when the Sessions 
Judge had held against the prosecution 
otf that point the materials that were 
left are not sufficient in law to exclude 
the possibility of thedsposi||[to.:of :tbs 
accused h’av|pg l^an substantlalti^^^rdO; 

The reetdt'is that the rule is tnade" 
vabsfdute ^ain^ tba conviction and sen- 
■teaee ate set aside and the fine if paid 
'is td' be refunded* 

Eiilie mtide absolute, - .. 
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' ' ' ■ 

-y. WoitT.J. . 

^anmdhan Bai — Ateused'^PetitiOner. 

Emperor - Opposite Partyu - • . 

Criminal Bevu. No. 362 of 193P, De- 
cided on 1st July 1929!. 

• Criminal P. Cf, lS2-*'Afpprmref’ma|a^ 
meat to police durinS ihrettigation— DaranCe 
ia entitlad to copy. 

Whet* a pataca aoouasd of an ofteaee ehloh 
is andet inveatigation makes a •tataimat to 
the polios daring Investigation, and suoh pet* 
son assists the proseoation and is about to give 
evidenoe on its behalf, the etatement ' is by 
“any person*' within the meaning ol S. 1S2 and 
the defdaee,i8 entitled to dhpy of the same : 7 
Mad. 374; 27 Ool. 305; A. I. B. 193$ Mad. 579 
and A. I. B. 1986 Pat. 333, ZHst. ; A. I. B. 1933 
Bang. 116, 111*/. [P 240 0 3] 

S. Sinha. and D. £r. Nandkeolyar—iot 
Petitioner. 

Sultan Ahmad — for the' Crown. 

Judgment.— This rule .was< 3 rAated 
with regard to a trial which is now 
proceeding against certain persons, 
being 42 in number, for an offence 
punishable under S. 400, I.P.C. 

Two oLtbe accused persons bad made 
statements to the police and it appeaVs 
that they are now about to give evi- 
denoe under the provisions of S. 337, 
I. P. C., that is to say, they are assisting 
the prosecution and giving evidence on 
behalf of the prosecution. 

Mr. Sinha on behalf of the applicant 
contends that the other accused are en- 
titled to copies of the statements made 
by these persons t^ the police in the 
course of the investigation. 1 have used 
the expression "in the course of the 
investigation," but, according to the 
argument of the learned advocate, one 
of the questions to be determined in 
this case is whether those statements 
were made in the oonrse of an investiga- 
tion under Chap. 14, Criminal P. C. It 
is contended by Mr. Sinha on behalf of 
the applicant that under the prbvisiqns 
of S., 162, Criminal' P. C., the accused 
are entitled to be furnished with copies 
of these statements, so that any part of 
such statements, iif proved, oMy 
be used Jto contradict such witnesses in 
the manner provided by S. 14S, BiHidenoe 
Aot. ,The argument is based, en Ss. IM, 
01 And 162 which I have ali^eedy nienr 
tioned. Chap H, Criminal P. C., eom- 
ihenees Witb B, ld4, and. bi^iefiy »|iat^, 

. prhvfdes that eVety ' iniormatlba 

to the eemmiiste& ef t^fnitnihle 
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*«<Ia«ii4 to writing, 
-«iu&;thea 'th<^^»imc teotioa mskes prorU 
oipli for iMi iaT«»t|lje|aitioh 4nto tfaftt in- 
foteftiii6ti 6y Mi« “^Upe*. W« can p^sa 
■oteiC 1^1 18S and 156 up to' 8. 160 
wM5b,*X**$!^ tsgAther with Ss. 161 and 
lOl/are iho" impottaut sootiona to be 
ipoasidorod, \ . , 

* \M(&to{the argumeoft by the Crown 
is based on the contention that neither 
under S. 160, nor under * S. 161 can an 
Uigoasad spenoa (as these statements 
jsere made by persons who were in 
•custody and were accused persona) be 
iorced to Attend, nor ia the police* officer 
entitled to quea^on such accused person 
sunder either of those sections, S. 160 or 
‘8. 161. S. 161 provides: 

“Any polios officer mjiktag an iavestlgation 
utdei this obapter or any jpolioe offioer not 
below snob rank as the Looal Govarnment may, 
by general or special oriar, ^ascribe in this 
behSU itftingpn the requisition of snob offioer 
may examine oraliy any person supposed to be 
aoquaintel with the iaots and oirouraitanoes oi 
•the oase.” 

The earlier section, that is 8.* 160, 
.provides that the police officer may 
o.rder in writing the attendstace of a 
person who can give information and it 
also provides that such person shall 
attend as so required. 

It is argued that quite clearly 8. 162 
cannot apply to the facts of this case 
for the' reason that neither under 8. 160 
nor under 8. 161 is an accused person 
oonteofUated, and that, in any event, 
under 8. 160 no accused person can be 
required to attend.* 

The oase which -was relied upon for 
its contention by the learned Sessions 
Judge is thb case of Queen Empress v. 
Samimda Chetti (l). That was a oase, 
«s the Chief Justice of the Madras High 
Oonxt points out, in which the accused 
person was charged for disobeying a 
summons under 8. 160 requiring him to 
attend and to answer a charge of kid- 
napping. The Court decided that 8. 160 
did not authorize a police offioer to re- 
quite the attendance of any accused 
penmn ^itha view to his an3w.ering the 
charge, end then it goes on to add the 

S eovisions which are contained in 8. 161, 
timinelP.C. 

'The learned Sessions Judge quite 
^nieariy wses wrong in oonrtng to the con- 
el^idn that in the case quoted above it 
W*ee hail4thet an eooii ts ed parson oouki 


not be eompeiled under 8. 160 to attend 
after being ordered to do so. by a police 
offioer. What the case decided and deci- 
ded alone was that under 8. 160 an ac- 
cused person could not be called upon by 
a police officer to attend and answer a 
charge. It is equally clear that the ease 
does not assist this Court either one way 
or the other as regards this argument. 

Another case was relied upon, the 
oase of Emperor v. Maung' Tha tHn 
(2). That was a ease which related to 
a statement which was made by. the 
accnsefl and'the question was whether 
S. 162, OHminal P.'C., overrode in any 
way 8. 27,* Ev(,danoe Act. . It is un- 
necessary to set out the details but 
the real question can be shortly stated 
as being whether this particular state- 
ment was admissible in evidence. It is 
not contended on behalf of ‘the Crown 
that this case was an authority on the 
point which is before me, but it is re- 
ferred to because of the reasoning which 
.was adopted by the Court in coming to 
the conclusion on the question then be* 
fore it. . In the course of t.he judgment 
in that case Rutledge, C. J. stated : ’ 

“ It has, in my opinion, bean rightly hell 
that a police officer bat no power to require 
the attendance of, or to esamine under Se. 160 
and 16i, a person accused of the oSense under 
investigation; " 

and certain cases were relied upon in 
favour of that view, one of which is 
the case of Queen-Empress v. Jadub 
Das (3). The question there also was 
whether a certain statement made was 
admissible under the Evidence Act and 
the comment which 1 have made on the 
Bangtion oase (1) equally applies to 
this oase, that is to say, that only the 
retsoning adopted by the learned 
Judges can be used to throw any light 
upon the matter which is before us. 

It was faintly contended, as Lunder- 
stood tbs argument on behalf of the 
Crown, that if the statement could; be 
used in evidence under the Evidence 
Act, it would necessarily follow tha4 it 
could not be a' statement which is con^ 
tempikted by 8. 162, Criminal P.:‘0.i;.' 

to say, a statement taken in' 
pdispranoe of an investigation an .^n- 
templated by that section. The akguinent 
seems to be this that 8. 162 nrakias 
pro vtsion of the manner in whiefa sneh 

la) A. I. R. 1936 ^ag, 

( 3 ) [19061 87 dal/ 39 *. ^ • 4 '■< ' 
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A ean b» need, and it is con> 

tAiid«l that it can be need only in that, 
way. However, if that argoment is 
stiU adhered to, it seams to me to be 
sidffibiently answered both by the provi'' 

’ eions of S. 162, that is to say, the pro. 
'Viso thereto and by the decision in 
the case of Venhatasubbiah r. Emperor 
(4). Bat in my . judgment, neither of 
the oases which are quoted nor the 
propositioif which is put forward really 
deal with the point which is before me. 

Before 1 come to state mg view of the 
matter, I should add that thef e ^s an. 
other authority which is relied upon, 
an. authority of this Court ,ih the case 
of Jagv)a*Dhanuk v. Emperor (6). But 
although the value of that decision may 
be great as regards the point therein 
decided, it seems to me that the com. 
ment which I have already made as re- 
gards the other cases is 'one which 
bolds as regards this. The question 
before the Bench of this Court in that 
case was whether a certain statement 
was admissible in evidence or not, and 
the questions which we have to con- 
strue in this case were only inciden- 
tally referred to, as 1 have already 
stated, as a part of the reasoning in 
coming to a decision on the main ques- 
tion. The argument by the Crown seems 
to me to depend upon this considera- 
tion, that S. 160 and 161 are neces- 
sarily bound up with the provisions of 
S. 163, that is to say, when a state- 
ment referred to in S. 162 is men- 
tioned, it is a statement which is taken 
by reason of the powers given to the 
police under either S. 160 or under 
8. 161. In my judgment that does not 
necessarily follow. Chap. 14 deals with 
the investigation of the police; it makes 
certain provisions relating thereto, and 
it states that the police have certain 
powers in an investigation, notably the 
powers under Ss^ 160 and 161. It is 
quite clear that the provisions of B. 161 
are not relevaht to the facts of this 
case. There was no shch order, as far 
as I am aware, under S. 161, nor was 
there an drdeWontemplated by S. 160. 
But the, qqetlfloo that must be asked is. 
assumbg'that 'to be so!, that is to say, 
*tfae statmmjt was not made to idte 

14) A. 1. %. less UU: fi7ftW86 itr 0. 

' J*. Mad< 64tk 

; . #) Ajit ^ Its® atswa 'sstABS 


E jUpaiiOB ( Wort, J.) ♦ 

police by reason of tbeir exendse uf 
the powerS'under Sa. l&O and I6i, is 
the statement wbiefa was made to the 
police, a copy of which is required by 
the accused, any less a stateolsnt made 
by any person to a police ofScer. in the 
course of Ian investigation ahder this 
chapter ? It is admitted, and. of ooursq,, 
it must be so, tftat at regaHs the {Kdiee* 
powers of investigation, and they are 
statutory powers be it noted, there are 
no provisions in the Ctimio%i Proce- 
dure Code other than ’the chapter re- 
ferred to. I am not’ unmindful of the 
provisions of the Police Act. I do hot 
suggest for a moment* that the oases 
referred to are not rightly decided, bu^ 
to my mind the question of whether 
an accused can be summoned to at- 
tend under Chap. 14 is beside the 
point. The pslice may and do investi- 
gate oases and take statements and j>ut 
them in writing otherwise than Sy rea- 
son of their powers under Ss. 1^ and 
161 (a person may be present of bis 
own accord and make a statement.) 
The question, therefore, comes to this 
Are the statements (in this case thp 
statements made to the police in the 
course of an investigation), have they 
been made “ by any person " using the' 
expression in the section, and have they 
been reduced to writing ? Thpre ap 
pears to be one answer and one alone 
to those questions, and that ^answer 
must, in my judgment, be in the'affirma. 
tive. If 'the police had statements' 
made to them by aohused persons and 
those accused persons were not to be 
witnesses, then of course .8. 162 would 
not apply. This reminds i*me that a, 
farther question should be asked in 
this case. Is the person making the 
statement to be a witness in the case ? 
That also must be answered in the 
affirmative and it 'makes no difleveuce 
that it so happens that that person it 
one time was an accused. If these 
questions, each and every one, havi to 
be answered in-the manner in which .S: 
have stated, then there can .only bs| 
one answer to the contention which la 
placed before this Court by Hr- 8i|(iha| 
on behalf of the a«ous^ that they aii 
entitled to oouies of these atitsiit^J 
tbit anliieer Mso being antweied iu- thi^ 

affinmlj^;' There will he>!® 
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(Oadh) 

FUIiIiAB. J. 

Shah Naim Ato—Acoused— Applicant!. 

Sf»p«ror— Opposite Party. 

Oriminal Bevn. Appln. 46 of 1930, 
lAoided on 7th<May 1930r frpm order 
of Bess. Judge, Laoknow, D/- Slat July 
1929. ® 

(a) Limitation Act, Art. 181*— Art. 181, Lim. 
Act, does not*apply to application in reviiion 
—No time limit if placed on High Court's 
power of revision — Criminal P. C., S. 439— 
Civil P, C, S. 115. • 

Article 181** has no application to an appli* 
oation made to Hign Court in revision of an 
oi;0er of a ‘criminal Court of inferior jurisdio* 
tion. It does not appear that the legislature 
ever Intended that there should be a time 
' limit placed upon the power of •the High Court 
to'^ interfere by way of revision in a* criminal 
case. There is no reason also why the same 
principle should not be applied to civil revi- 
Bione« Ttiese ^powers are exercised by High 
Court quite irrespective of any right on the 
part of the aggrieved party to move the Court. 
43 Cal. 1029, Ref. [P 941 C 2] 

(b) Criminal P. C., S. 439 — Admission or 
non-admission of application is in discretion 
of Court — Applications must J>e made 
within reasonable time. 

* The admission or non- admission of applica- 
tions for revision is entirely discretionary and 
it is not necessary for the Court to prescribe 
any hard and fast rule, but the Court should 
not as matter of practice admit applications 
for revision unless it is satisfied that they are 
made within a reasonable time, and the reason- 
able time would appear to be the time granted 
by statute* for admitting appeals. When an 
applioatiov for revision has been made -after 
the expiry of the period allowed for an appeal 
it is proper that the* Court should ask the 
applicant to give reasons for the delay and 
if those reasons are not sufficient to dismiss 
the applioatlon : 8 All. 514 ; 27 All. 468 and 
A. I. R. 1923 Oudh. 272. Ref. [P 942 C 1. 2] 

(c) Penal Code, S. 405— S. 405 covers 
any person who is in any manner entrusted 
with any property. 

Section 405 does not limit the -offence to 
the case of persons who are entitled to be 
called trustees in the technical sense. The 
section is couched in broad terms and covers 
any person who is in any manner entrusted 
with any property. Where a person manages 
Or large property under a definite agreement 
that he should get 8/5th8 for his own use and 
spend 2/6th8pn certain religious and educa- 
tional objeevs, if it can be proved that* he has 
converted to his own use some protion of the 
9/6ths share of the profits which he should 
devote to these objeots, he may be properly 
oontlcted of an offence of breach of trust; A. 
2tAi92TOffdhU3»f>tsf. * [P 943 Cl] 

Bu QAorgB /oeJfceon— for Applicant. 

Sa Jt. ffAosfc— for the Grown, 

is M applioatlon 
in revision of an order passed on appeal 


by the learned Sessions Judge of 
Lneknow on *8l8t July 1929. When 
the application was admitted the 
office reported according to the practice 
of this Oourt that it was within time 
up to Slat July 1932, buli an objection 
has now been raised by the learned 
Assistant .Government Advocate that 
this application should be held to have 
been made too late and that^ in accor- 
dance with the practice of this Court 
it should not be entertained. The prac- 
tice of (he office is based on the belief 
that^ Art. .181, Lim. Act, applies to 
applications for revision. It is true 
that that article is provided* for appli- 
patidus 

**for which no period of limitation is provided 
elsewhere in this schedule or by S. 48, Civil 
P. a, 1908." 

and the time from which the period 
begins to run is *'when the right to 
apply accrues.** In my opinion this 
article has no application to an appli- 
cation made to this Court in revision 
oi an order of a criminal Court of in- 
ferior jurisdiction. It does not appear 
that the legislature ever intended that 
there should bp a time limit placed 
upon the power of a High Court to in*| 
terfere by way of revision in a criminall 
case. I say **a criminal case’* because 
the case before me is a criminal case,! 
but I know of no reason why the same; 
principle should not be applied toi 
civil revisions also. These powers are 
exercised by a High Court quite ir- 
respective of any right on the part of| 
aggrieved persons to move the Court.: 
As a matter of fact no one has any 
right to move the Court in revision. 
All that can be done by the aggrieved 
person is to ask -the Court to exercise 
the power conferred upon it by S. 435, 
Criminal F. C. I therefore find a fur- 
ther reason for my view that Art. ISl, 
Lim. Act, has no application to this case 
in the fact that no *'right to apply" has 
accrued to the person making it. ^A 
similar case came before a Bench T>f 
the Calcutta High Court in the matter 
of Khetra Mohan Qiri v. Darpa Nara^ 
yan Girt (1). In rejecting the appli- 
cation the learned Chief Justice 8b- 

served : * 

"This is not a question of limitation but a 
rule of the ptaotioe of the Court to the effect 


(1) [1910] 43 Oal. 1029«17 Or. L, 419ss35 
1,0.979. 


1980 Or. 0, 1186/4:; HO & ;20a/4 



943 Naim Ata v. Empebob (Pallani JJ 1930 


aa applioattoa for revision must be made 
within a leasohable time.’* 

Moreover justioe demands that there 
should be no limitation for righting a 
miscarriage of justice for such a mis- 
carriage may ha discovered many years 
after it has been committed, and in 
many cases it can only be put right 
by moving the High Court in revision. 

On the other hand it has never been 
the practice of this Court, or, as far as 
I know, any High Court, to admit 
applications for revision if in the opinion 
of the Court they have* been made 
after unreasonable delay. The Calcutta 
High Court has laid down < in the case 
to which I havo referred that their 
practice is to admit no applications after 
a period of 60 days together with such 
period as may have been necessary for 
obtaining copies; but they observe that 
this is not an inflexible rule and in 
exceptional circumstances might be 
departed from. 1 have been referred 
to two cases decided by the Allahabad 
High Court ; Queen-Empress v. Bam 
Narain (2) and Emperor v. Jagan 
Nath (3) in which applications for 
revision were rejected on the ground 
that they were made too late. The 
first was made nine months after the 
order of which revision was sought 
and the second was made 5 months and 
23 days after the order. In Oudh there 
is no reported case on the criminal side 
though I am informed that the prac< 
tice of the Court has always been to 
reject applications made more than 
90 days after the order complained 
against unless special reason was shown 
for the delay. In a, reported case on 
the civil side the Judicial Commissioner 
rejected an application for revision on 
the ground that it was filed after an 
inordinate delay, that is to say, a year 
after the order complained of : Binda 
Prasad ‘v, Banarsi Das (4). In my 
opinion the admission or non-admission 
'o£ such applications is entirely dis- 
cretionary and it is not necessary for 
|the Court to prescribe any hard and 
fast rule} but the Court should not as 
|a matter ^ practice admit applications 
fof revision uuleiss it is satisfied that 
they ar^' made within a reasonable 
|tihie, and the reasonable time would 

(2) [isisi B 

W lim] S7 All. 4f»a:=b(l905) A. W. N. 61 

(M A. 1; B, 1923 buiSih I. 0. 116. 


appear to be the time granted by statute] 
for admitting appeals. Wheu an appli- 
cation ior revision has bean made after 
the expiry of the period .allowed forj 
an appeal it appears to me proper that 
the Court should ask the applicant to{ 
give reasons for the delay, and if thosej 
• reasons are not sufficient to dismiss the 
application. 

In the present case the jud|ment was 
dated Slat July 1929. The applicant 
applied for a copy of the judgment on 
2l8t October 1929* and obtained it on 
22ad^ October, and h*e did not file' any 
application in revision until the l*2th 
April 19^0. The learned counsel who 
appears for the applicant has given no 
reasons for the delay and in my opinion 
I should be fdlly justified in the circum- 
stances in rejecting the application. As 
however the application was admitted 
by a learned Judge of this Cour'o oVing 
to what I consider to be an incorrect 
office report on the point of limitation 
I think it right to decide the case also 
on the merits. The applicant was found 
guilty of the offence of breach of trust 
under S. 406, 1. P. C , and sentenced "to 
one day’s simple imprisonment and 
to pay a fine of Bs. 1,000. He is a here- 
ditary Sajjadaaashin of a Mahomedan 
religious institution in the Bae Bareli 
District. 

’’The property was made wakf in the time of 
the* Kings of 0 ad h^and* after the annexation the 
British Gover nment restored to the 4aj jadana- 
shin the same tenure whioh he was in pos- 
session of prior to oonflsoation." 

These words are quoted .from a judg- 
mect of this Court in an ap^al in a civil 
suit in whioh the present applicant was 
the defendant Shah Mohammad Nadm 
Ata V. Mohammad Shamsuddin (5). I 
have been asked to hold that in view of 
that judgment the applicant is not a trus- 
tee and cannot be guilty of the offeuoe 
of breach of trust. Apart from the fact 
that this judgment was delivered on 
20th December 1926 long before the 
offence, if any was committed for which 
the applicant has been conviotpd, I oan"^ 
find nothing in the judgment to show 
that the» applicant holds a position in 
which it is impossible for him to commit 
a breach of trust. On the coutrailjr U 
apt>ears that* ha manages a large pt6- 
perty under a fiefinite agreemo^ that 

(6) A. I. B. 1927 Oudh UBslOO I. a# 3n«s2 
i; : Iiuok 109. 
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ihe shotild get 3/5ths for hie own use and 
Ispend 2/5the on certain religious and 
leduoational objects. If it can be proved 
that he has*oonverted to his own use 
some portion of the 2/5ths share of the 
profits whioh he should devote to these 
objects it appears to me that he may be 
properly convicted ^of an .offence of * 
breach of trust. S. 405, I. P. C., does 
not limit the offence whioh is there 
defined to the case of persons who are 
entitled to be called trustees in the 
technical sense. The section is couched 
in biroad terms and covers any person 
who is in any manner entrusted with 
iany pronerty. A perusal of She judg- 
iffents of the Courts below show that 
they have found the applicant guilty of 
converting to his own uSe a portion of 
the funds which he was legally bound 
to spend on the objects on trust. I can 
find no reason to doubt the correctness, 
legality or propriety of the finding, 
sentence or order of the lower Court. 

I therefore see no reason to interfere in 
revision on the merits of the case. . The 
application is accordingly dismissed. 

V.N./r.E, Application dismissed. 

^ 1930 Cr. Cases 943 
(Oudh) 

PULLAN, J. 

Lachhman and others — Accused — Ap- 
plicants. 

♦ V. 

Emperor — Complainant — Opposite 
Party. , 

Criminal Bef. No. 22 of 1930, Decided 
on 19tth May 1930, reported by Sess. 
Judge, Unacb 

^ (a) Public Gambling Act, St. 3 and 4 — 
Dawali gambling is not an offence unless it 
Is in contravention of Gambling Act. 

Gambling in Dewali sbouM not ba oonsidered 
to be an offenie; but the law will not ooun- 
tenanoo gambling even at Dewali if it is in 
contravention of the Gambling Act. 

Where the only evidence that anything was 
done in contravention of the G.imbling Act 
was that the owner of the house had in front of 
him a small pot oontalning As. 15 and there 
was no reason to suppose that the sum repre- 
sented hiS^proflts or that it was whatsis known 
as 'Wr* and the sums staked were quite 
trifling, 

Heidi that it was only a oase^of Dewali 
gambling in private house and no oflenoe was 
ocHumitted under the Gambling Aot : ^ 0. C. 
A ant A. J. 19S2 OndA 294« Bel, on. 

^ : [P 943 0 2] 

fb) Fiablic Gambling Ae|, S.5-— To issue 
gnmnliiit Warrant to raid libtifes where goe% 
on In Hdwatl is i^ndsslrabtoi 
, To ksne warrant to raid houses Where gam- 


bling goes on at the time of Dewali is 
highly undesirable as the police are merely 
enoouraged to run in numbers of perfectly in- 
nocent persons in order to get a reward. 

[P 944 C 1] 

7. JV. Prasad Kapur — for Applicants. 

-ET. jT. Ghosc— for the drown. 

Judginent.~These references were 
made by the learned Sessions Judge of 
Unao. They arise out of the same ease« 
The Kotwal of Unao obtained a war- 
rant from the Superintendent of Police 
in order to raid a house where gambling 
was going on*at the time of Dewali. He 
found a number of people gambling 
with cowrips. The total amount of 
money found dn the premises was 
Bs. 24-12-9 and the number of persons 
playing was twenty-eight. The Magis- 
trate fined all except two whom he held 
to he minors and whom lie discharged 
with an admonition. The total amount 
of fines realized was Bs. 29. In his 
judgment the Magistrate observed : 

**Th6 festival of Dewali does not give a free 
permit to persons to gamble in oontravsntion 
of the provisions of the Gambling Act.*’ 

The last words are imporltant. The 
festival of Dewali is recognized by all 
Hindus as a timC when gambling is not 
only permissible but praiseworthy, and 
the law has never yet interfered, with 
this practice as such. It is, however, 
true to say that the law will not coun-' 
tenance gambling even at Dewali if it is 
in contravention of the Gambling Act.; 
If, therefore, this gambling took place 
in a. public place, or if the owner of the 
premises was making a profit out of the 
gamblers, bhe conviction might not be 
illegal although the raid and the prose- 
cution would still in my opinion be de- 
plorable. The only evidence in this 
case that anything was being done in 
contravenbion of the Gambling Act is 
that the owner of the house had in 
front of him a small pob containing As. 15. 
There is no reason whatever for suppos- 
ing that this respresenbed his profits or| 
that ib 'was whab is known as WZ.’ -It 
may vpry well have been the small sum) 
which he had won or whioh he propoaedj 
to stake. In my opinion this was an 
ordinary case of Dewali gambling ig a| 
private house. The sums staked were! 
trifling and in my opinion no offeuc4 
was committed under the Gambling Act. 
On previous occasions the Judicial Obiflf- 
miasioners of Oudh have had ToCcasion 
to point out that Dewali gambling 
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[not to be oonflidered.an oSenoe. I refer 
Ito Bam Shanker v. Emperor (1) and 
Emperor v. Shankar Dayal (2), In his 
explanation the learned Magistrate has 
attempted to ^differentiate both oases 
bnt he has not succeeded. 1 regret to say 
that I have recently seen several oases 
in which warrants have been issued to 
the police in order that they may in* 
terfere with persons engaged in Dewali 
gambling. In my opinion to issue such 
warrants is highly undesirable as the 
police are merely encouraged to run in 
numbers of perfectly innocent persons 
in order to get a reward| As I have 
already shown in this base no less (han 
Bs. 290 have been collected from 26 
persons and the Magistrate has expressed 
his intention of giving a reward to the 
police. I can only hope that no reward 
has been given. 1 accordingly accept 
this reference, set aside the convictions 
and direct that all the fines shall be re- 
turned. It is not, in these circum- 
stances, necessary to consider the mindr 
law point raised as to the applicability 
of S. 562 (1-A) to oases under the Gamb- 
ling Act. 

B.M./B.K. Ref ere nce accepted. 

(1) [19171 20 07' 0. 4^18 Cr. L. J. 494=39 
I. 0. 384. 

(2) A. I. R. 1922 Oudh 224=71 I. 0. 62=24 
Cr. L. J. 14=25 0. C. 111. 

1930 Cr. Cases 944 

(Oudh) 

PULLAN, J. 

Shankar Safcai— -Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 191 of 1930, 
Decided on 29th April 1930, from order 
of Bess. Judge, Hardoi, D/. 6th March 
1930. 

(a) Criminal P. C., Sf. 476 and 476- B — 
Proceedinge. 

Proceedings under 8 . 476 should nofe be 
undertaken on the application of private per- 
sons unless the proaeoution is olearly in the 
ii)|ereBtB of the State and is reasonably certain 
to result iu oonviotioo. . [P 944 0 2] 

(b) Criminal P. C., S. 476 — Proceedings 
under S. 476 cannot be taken asainst per- 
son not pirty le proceeding. 

S ouct cannot take proceedings under 8 . 476 
^ lust a persoiKVba is not a party to a pro- 
^oeeding In buy Oourt. [P 945 0 S] 

* (4 Criminal P.C;. S. 478--Officer mmking 
sompUlat under SL 476 sbould stale avh 
dsBce on wbicb be reltse. 

Wheneomplaints^'under S. 476 are tnsdci 
tbe officer making them ; ainst state the eH-* 
t^noe on #bloli be xsIIm other wisd the Magii- 


1990 

tnte to whom iha oom li nfened for dooiiioa 
bo. no nuon. of Moortolniog wbot tb. ovi* 
dene. i. on whiob tho nroieoation earn 1. 
based. [P9i509;P9i60l] 

JS. F. Bahadurji and Moti Lai Sah- 
sens— for Appellant. 

B. K. Dhaon and H. K. Ohose — for the 
, Crown. 

» » 

Judgment.— This is an appeal under 
S. 476-B, Criminal P. C., against an order 
of the Sessions Judge of Harc^oi in which 
he makes a complaint to the District 
Magistrate under S.* 476, Criminal P. C., 
requiring one 6. Shankar Sahai, who is 
a practising lawyer in.the HWrdoi Dis< 
trict, to t>e prosecuted under Ss. 193 and 
465, 1. P. 0. The case which gave rile 
to the proceedings was a criminal case 
brought by one Shambbu Nath against 
Tula and others which resulted in the 
conviction of the accused for offences 
under Ss. 147, -323 and 324i I. P; Cr, and 
the conviction and sentences were up- 
held on appeal by the learned Sessions 
.fudge. Neither he nor the Magistrate 
elected to prosecute B. Shankar Sahai at 
that time and the present order has been 
passed on the application of Shambbu 
Nath. It cannot be too strongly im-j 
pressed npon the Courts that such procee- 
dings should not be undertaken on the! 
application of private persons unless the’ 
prosecution is clearly in the interest of 
tbe State and is reasonably certain to 
result in a conviction. I have been veryj 
carefully through the facts of llhis oase. 
The Judge was under the impression 
that the assault took place in a certain 
field which is No. 440 and that it arose 
out of a dispute as to tenaifcy rights in 
that field between Tula on the one side 
and Shambbu Nath on the other. I find 
on the contrary that in the report made 
by Shambbu Nath no particular field is 
mentioned. It is only stated that Sham* 
bbu Nath beard that his jnndhri orop 
had been ent, that be went. to verify 
the fact and that he was waylaid by 
Tola and others, but the scene of the 
occurrence is not placed on this field. 
Tula made a counter complaint and he 
also statpd that he was attaokad when 
on his way back from his field. Tbe 
Qvidapee was recorded in Court oa 6th 
November. The complainant oxaihined 
himielf and six, other witnesses; none 
]o{ Iheni mentUmed the number of the 
fidi4 and it is very dear from the evi- 
denos diat the matter in di^tewas 
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the assault not the field* On 35th 
November %ambhu Nath was cross- 
examined by B. Shankar Sahai who was 
counsel for ^e accused. He was tied 
down in cross-examination to a descrip- 
tion of the .field which could be verified, 
but even on that day no number was 
a^ign^ to the field. .On the following 
day, 36th November, the village patwari 
was examined. He located the field from 
Shambhu Nath's desoiiption as No. 440, 
and he statbd that this field was partly 
cultivated by B. Shankar Sahai, who is 
the lambardar of the village, and was 
partly fallow. I\e did not beaf out 
Shambhu Nath’s assertion that he (Sham- 
bhu Nath) had obtained this field by 
relinquishment from a former tenant 
Badlay. It is at this stage of the pro- 
ceedings that B. Shankar Sahai, who 
had withdrawn from the case on the 
previt)u$«day,,was examined as a witness, 
and he said that Badlay's field No. 440 
had been relinquished in his own favour 
and he had himself given it on lease to 
Tula accused on 35th June 1929, and he 
verified the lease which was pjrodu'oed. 
The view taken by the learned Sessions 
Judge is that B. Shankar Sahai got this 
lease prepared during the trial of the 
case in order to establish the defence of 
Tula and it is on this belief that he has 
instituted proceedings against him. From 
the facts which I have stated it is evi- 
dent thatthe field was not the matter of 
dispute until the 25th November. Sham- 
bhu Nath had up t^ll then made vague 
statements only about the cutting of his 
crops and it was not until he was forced 
to give the boundaries and description 
of the field which he alleged to have 
been cut that the other aide had any 
opportunity to prove their possession 
over that field. Thus the production 
of the lease was not an after thought as 
stated in his judgment in appeal by 
the learned Sessions Judge. It could 
not have been produced any earlier and 
his reason for supposing that the lease 
Js antedated falls to the ground. I can- 
not myseR see any otherreason for sup- 
posing the lease to be antedated. 

When proceedings were taken under 
S. 476 Babu Shankar Sahai asked to 
produce witnesses to prove the lease*, 
but he was not allowed to do so. He 
had also offered In Court to produce, 
the deed of relinquishment Mid to have* 
been executed in his . own favour by 


Badlay, but the deed of relinquishment 
produced by Shambhu Nath was pro- 
duced and not that said to have been 
executed in favour of Shankar Sahai. 
It is therefore a matter still open to 
question whether this field was relin- 
quished by Badlay in favour of 
B. Shankar Sahai who is the lambardar 
or Shambhu Nath who had purchased 
some land in the village and is ap- 
parently disliked by the former zamin- 
dars. In my opinion there is no pre- 
sumption tbqt the lease produced by 
B. Shafikar Sahai was a forgery and 
there is certainly no evidence to prove 
that it was not executed as .stated on 
25th June 1929. Thus in my opinion 
the prosecution for forgery was bound 
to fail. There is nothing on which the 
Court could base a conviction. Apart 
from that the learned Sessions Judge 
acted without jurisdiction. Under 
S. 476, Criminal P. 0., he could take 
action by way of complaint where in 
his opinion an offence referred to in 
S. 195. sub.s. (1), 01. (b), or (c) 

*' appears to have been oommltte^ ia re* 
lation to a proceeding in that Court. 

But S. 196 (c), which is the relevant 
clause, forbids any Court from inquir- 
ing into an offence described in S. 463, 
where such an offence is alleged to have 
been committed ** by a party to a pro- 
ceeding in any Court, ” except on the 
complaint in writing of the Court. 1 
find no clause under which the Court 
can take proceedings against a person 
who is not a party, and B. Shankar 
Sahai was not a party to the proceed- 
ings in the Court of the Magistrate on 
which action has been taken by the 
Sessions Judge. No doubt the learned 
Judge was empow*ered to take proceed- 
ings in respect of an alleged offence 
under S. 193, but the only statement 
which he considers to constitute per- 
jury was the follovving: 

Main ne No. 440 ha patta 26th June 1929 
ko Tula Ram mulzim ko dia. ” ^ 

The Judge himself describes the per- 
jury charge as a mere corollary to the 
charge of forgery. In my opinion the 
complaint of the offence of forgery was 
witbouii jurisdiction and neither a 
charge of forgery nor a charge of par- • 
jury can possibly be made out on the 
materials given by the learned Sessions 
Judge. When such complaints are 
made under S. 476 the officer making 
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them must sUte the evidenca on which 
be relies, otherwise fche Magistrate to 
whom the case is referred for decision 
hs^ no means of ascertaining what the 
evidence is on which the prosecution 
lease is based. *As far as I can see the 
Magistrate, who is required to act on 
the complaint in the present case, 
would start and end with the opinion 
of the Sessions Judge that this lease 
was antedated and that B. Shankar 
Sahai bad made a false statement about 
it, I am at a loss to sep how either 
opinion of the learned Sessions Judge 
was to be established by legal evidence. 

I consider* that the whol& order was 
misconceived. Tnere was no justifica- 
tion for the prosecution of Babu Shankar 
Sahai either under S 193 or S. 465; 
I, P. 0; and 'under S. 476.B, Criminal 
P. G., I direct the withdrawal of the 
complaint. 

r.M./r.K. Order accordingly^ 

^ 1930 Cr. Cates 946 

(Oudh) 

Raza and Pdllan, JJ. 

^Accused — Appellant. 

V. 

^rmp^ror— Opposite Party. 

Criminal Appeal No 244 of 1930, De- 
cided on 10th July 1930, from order of 
Addl. Sess-Judge, Bahraich, D/- 8th May 
1930. 

ai^c (a) Evidence Act, S. 118*— Evidence by 
child fhould be accepted with caution. 

There is no more dangerous witness than 
young children. Any mistakes or discrepancies 
in their statements are ascribed to iac^ocenca 
or failure to understand, and undue weight is 
often given to what is merely a well taught 
lesson. Ohildren have good memories and no 
consoienoe. Thev are easily taught stories and 
live in a world of make-believe so that they 
often become oonvinoed that they have really 
ssen the imaginary incident which they have 
been tanght to relate. The evidence of a child 
should therefore be accepted with great cau- 
tion. [P 947 0 1] 

(h) Criminal P. C., S. 164— Statement 
made under S. 164 behind back of accused 
cannot be used against him, its only object 
being to get hbld over witness. 

A statement made under S. 164 behind the 
back of the accused oanuot be properly used as 
evidence against him. The only object in re- 
cording such statement is to obtain a hold 
over the witaem i 17 0. C. 838, Foil. 

. ' - , K647 0M 

• S'. Clandra-^toT Appellant. 

H. jK. Ohose^tor the Crown. 
Judgneient^Manni Ahir a man of 
thirty years of age has been conviote4 
of the murder oC iiis wife and sentenood 
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to death. The sentence is before us for 
confirmation and Manni has appealed 
against his conviction. 

The girl Jugra who died was stated 
by her mother to be about fourteen 
years of age. It is in evidence that she 
had been married for about a year, that 
* she was not on good* terms with hCr 
husband and that she had run away from 
him more than once. Her body was found 
in the river Ehurpebwa on the after- 
noon of 16th October by Mr. Surja. 
The chaukidar Sarju was told about the 
recovery of the body and he went to 
the place and found rthe body of Jugra 
lying narked on the bank of the river 
tied by a rope to a short bamboo stick. 
He found her mother Mt. Surja with it. 
The chaukidar went to the police sta- 
tion and made a report. Admittedly 
this report is based on the statement 
made by Mt. Surja. In that i^pdrt he 
gave the gist of the evidence which has 
subsequently been produced in Court. 
He 'Said that on his inquiry Ehemai's 
wife (Surja) said : 

* that* ska (the corpse) was her daughter 
named Jugra who was married to Hanoi Ahlr 
of Gurpurwa, that she used to live little at the 
place of her husband and used to mu away to 
her parents' house, that therefore she had been 
killed by her husband, that the girl was at the 
place of her husband, that her granddaughter, 
the daughter of Baldi, had gone along with 
her to her husband’s place, that she returned 
in the evening on the day previous saying that 
her aunt had been killed by her Tincle, that 
she and her people basan to seatch for her 
from early morning that day and that they 
found the dead body iJ the river at that time.'* 

This fixes the time of the alleged 
murder on the night of 44tih and 16th 
October and naturally the most impor- 
tant evidenca in the case is that of the 
granddaughter, the daughter of Baldi, 
whose name is Shukhrania, and who is 
said to have given the first information 
to her grandmother Surja of the com* 
mission of the crime. Sukhrauia has 
been believed by the learned Sessions 
Judge. This child is six years of age. 
Her statement in Court is that she and 
her grandmother Surja went to the 
house of the accused and that she 
(Sukhrafiia) was sleeping with Jugra 
and woke up ou receiving a kick from 
her. She stages that she saw the accused 
throttling his wife. He was sitting on 
her ebestj and when the child began to 
*ory he told her to go to alaep. She 
sayB that she went to sleep. When she 
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wgka up in the moming she did not find 
Mt. Jugra. She found another woman 
who had been sleeping in the same 
house behind a partition of cornbins and 
she asked her what had happ;3ned. This 
woman told her that Jugra had been 
beaten and had run'away, and this is 
t!}e stcg^y whioh»she tgld tp her grand- 
mother on the same evening.' She said 
nothing about the throttling, and al- 
though the learned Judge thinks it not 
unnatural Shat a child should describe 
throttling by the word beating we are 
not of that opinion. We do not believe 
that anybody wqc^d describe the* inci- 
dent which the child now says «he saw 
as a beating. The learned Judge is 
clearly impressed by the child’s state- 
ment. He says she did* not give him 
the impression of having bean tutored 
and there is no reason why anyone 
should iutor. her. Now Surja in her 
statement in Oourt admitted that she 
suspected the accused from the first be- 
cause there was no one else possible. 
She obviously believes in his guilt and 
her whole conduct throughout shows 
that she wishes that he should be con- 
victed. The child is completely under 
her influence and could very easily be 
taught by her what she was to say in 
Court. The Judge was impressed by 
the fact that Sukhrania caught her own 
throat with her hands and set her teeth 
to illustrate what she saw the accused 
doing. We are not impressed by this 
piece of acting whi<^h had previously 
bhan pertormsd in the Court of the 
Committing Magistrate. It does not 
appear to us«to have been spontaneous, 
but rather to have been tutored along 
jwith the rest of her statement. There 
is no more dangerous witness than a 
young child. Any mistakes or dis- 
crepancies in their statements are 
ascribed to innocence or failure to un- 
derstand, and undue weight is often 
given to what is merely a well-taught 
lesson. Children have good memories 
and no conscience. They are easily 
taught stories and live in a ^orld of 
make-believe so that they often become 
convinced that they have regally seen 
the imaginary incident which they^ have 
been taught to relate. • 

We find in this case that there is no 
evidence to corroborate the statement^ 
made by the child. There is no evi- 
dence that the woman was throttled. 
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The cause of .her death is entirely un- 
known. There is no evidence that her 
husband was present on the night on 
which she died, and it is uncertain that 
she died on the night which is stated to 
have been the date of her death. The 
Civil Surgeon who conducted the post- 
mortem examination on the mprning of 
ISth October found that the woman had 
been dead for five or six days, that is to 
say, according to his opiniod she died 
on the night of 12th and I3th October 
and not on tt^o night of 14th and 15th. 
Doctors* are frequently wrong on the 
difiBicult question of post-mortem ap- 
pearances, but as this body was in 
watSr, it would be expected that decom- 
position would be delayed and not ac- 
celerated, and it is surprising that if 
the woman really died on the might of 
14th and 15th October, the doctor 
should have placed her death some 48 
hours earlier. 

We have been asked to consider a 
statement made under S. 164, Criminal 
P. C., by another woman Mt. Sarjudei 
who is said to have been actually pre- 
sent in the house on the night in ques- 
tion. This statement was excluded by 
the learned Sessions Judge and in our 
opinion he was right in so doing. A 
statement made under S. 164 behind 
the back of the accused cannot be pro- 
perly used as evidence against him. 
The only object in recording such state- 
ment is to obtain a hold over the wit- 
ness. This was the view expressed by 
Lindsay, J. 0., in the case of PuUu v. 
Emperor. (1) and we believe it to be a 
correct statement of law. 

Another point used by the learned 
Judge against the accused is that he ran 
away and remained in hiding for over 
two months. We should be most reluc- 
tant to use this fact in any way against 
the accused. The man is an ignorant 
villager, and according to his own state- 
ment be returned to his village from a 
short absence of seven days to hear thibt 
his wife had been drowned, that mem- 
bers of the family were shut up in the 
thana, and that a report ^as made 
against him. If this statement is tnio, 
and there is no evidence to rebut it as 
the man was not seen anywhere eithei^ 
on the day when his wife is said to 
have bean killed or later until he *wa8 

(1) [1914] 17 ordTs^lr 'td 1^16 
Or. L. J. 183. 
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arrested, we can only say that his con* 
dnot can easily be explained on the 
ground of fear, and fear is not neces- 
sarily caused by a guilty conscience. 

The last point which we need con- • 
aider is the alleged identification of 
danda or stick which was found tied 
to the bodyt Certainly three witnesses 
say that the danda belonged to the ac- 
cused. It has no particular marks of 
identification and in our opinion it is 
very diflScult for anyone to say that 
this is the accused's danda. But even 
if it were so, it does not provide *impor- 
tant evidence against its owner. Nor 
can we say how the dand& was used. 
We cannot accept the explanation giVen 
by the learned Judge that it was fixed 
in the sand in the bed of the river in 
order to prevent the body from being 
washed away because we cannot ima- 
gine anyone doing anything so foolish. 
A short stick like this could not retain 
its hold in a river bed even .for a few 
minutes let alone for three or four 
days. Moreover all that wo know from 
the chaukidar who may be considered 
to be an impartial witness is that when 
the body was lying on the bank it was 
tied by the rope to the stick. We are 
far from certain that when the body 
was in the water it was tied to the 
stick and we cannot understand the 
object with which any murderer could 
have so tied the body. It is at least 
probable that the stick and the rope 
were merely used to bring the body to 
the shore. 

Viewing the case as a whole we are 
of opinion that there is no sufficient 
evidence to justify the conviction of the 
appellant of the offence of murder. We 
are not even certain* that the woman 
was murdered. We, therefore, allow 
this appeal, set aside the conviction 
and sentence and declare the accused 
Manni to be acquitted. 

R.M./r,K. Convi ction set aside. 

» 1930^r. Cases 948 

(Oudh) 

Baza and Nanavutty, JJ. 

3fa?iafeit,and Accused— Ap- 

pellants. 

V. 

Emperor— ‘Opposite Party. 

Criminal Appeal No, 298 of 1980, 
Decided on 2l3t July 1980, from order 
of Bess. *^Judge, Pyzabad, D/- 6th June 
1930, 


• Penal Code, Sa. 99, 103, 302 and 304-7 
Right el killing offender found commit- 
ting burglary given by S. 103 if fubjeet to 
provifloRf of S. 99— Deceatod beaten to 
death by lath! blow while found coming 
out of hole in wall after committing burg- 
lary — Accused held guilty of offence under 
S. 304— S. 300, Excep. (2) held 'applicable 
but accused held to have exceeded right of 
•private defence •of psopertpb * 

The right fn exeroise of right of private de- 
fenoe of property of killing of offenddr who 
is found oommitting burglary given by S. 103 
is subject to the provisions of S. 9^. 

Where the deceased was found committing 
housebreaking and was^et upon by the owner 
of the house and his son when he W:V8 ooming 
out of 4he hole and was beaten to Aeath with 
lathi blo*9s. • . 

Held ; that the accused were guilty of an 
offence under S. 804. The Exception (2) to S. 
300 applied to their case: The accused had 
no intention of oommitting more harm than 
was necessary i&c the purpose of their defence 
of private defence of property, but with- 
out premeditation they in faot exceeded 
their- right of private defence ofj^rqperty 
as the deceased was at their* mercy while 
ooming out of the hole aud he could have 
been easily overpowered and secured. It was 
not necessary to beat him to death with lathi 
blows. 

But as the accused were villagers who 
hardly readi/^ed that in killing a thief caught 
flagrante delicto they were committing afty 
serious offence, severe punishment was not 
called for ; A. I. B. 1925 Oudh 425 ; A. 1. 7?. 
1920 Lalu 28 and A. I. B. 1923 All 194, Dint. 

[P 951 C 1. 2; P 952 C 1] 

/. Jackson and S. N. Tajikha — for 
Appellants. 

H. K. Qhose-'hr the Crown. 

Judgment. — Mahabir Tewari, aged 
70, and Tarpat, his son aged 24 of Pura 
Beni Bam, a hamlet 'of village Ghatauli, 
police station Milkipnr, in the district 
of Fyzabad, have been bot^ convicted 
of an offence under S. 302, 1. F. 0., and 
sentenced to death by the Sessions 
Judge of Fyzabad. They have appealed 
against their conviction and sentence. 
The reference in confirmation of the 
sentence of death is also before us. 

The facts out of which this charge of 
murder arises are briefly as follows : 

On 1st February 1930 at 6-SO a. m. 
Mahabir, appellant, accompanied by the 
village "’chaukidar made a Veport at 
Tbana Milkipur that on the previous 
night at about midnight four thieves 
entered his house by making a bole in 
the back wall of his house, that three 
of them ran away when a ory of ''thief, 
jbbief" was raised but that the fourth 
one as he was ooming out of* the hole 
inihewallof the bouse was attacked 
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by Mababir and bU 'son Narpat with 
their lathis, that this thief who was 
coming oat of the hole in the wall was 
Malhar Singh a resident of Narsara and 
that be died shortly afterwards as a 
result of the injuries inflioted on him 
by Mahabir and Narpat, that having 
feated Sital Brahn^an %ud Narpat ta 
keep watoh over the dead bbdy of the 
thief Mulhar Singh, Mahabir along 
with the village ohaokidar hurried to 
the tbanalbo make his report. His report 
was entered in a .cheque receipt or 
first information Teport and the offence 
of. burglary was Registered at thb Mil- 
kipur police station as Grime No. 19. 

* Upon this very same reportof Mahabir 
there and then, without any farther 
enquiry, a case of culpable homicide 
under S. 804, I. P. G., was registered 
against this unfortunate Mahabir and 
his SiOQi Narpat by the Station Officer of 
Thana Milkipur and Mahabir who had 
come to make a report concerning the 
burglary at his own house iound 
himself all of a sudden a prisoner in 
police custody. Subsequei^tly' the 
Charge under S. 304, 1, P. G., became 
magnified into one of wilful murder 
under S. 302, 1. P. G, The original case 
under S. 457, I. P. G., was dropped by 
the police as an empty worthless husk, 
and a very laboured, halting and lame 
story was set up on behalf of the pro- 
seoutioci to explain the manner in 
which ^the deceased Malhar Singh met 
with his death. is said that Mal- 
har Singh who was a notorious house- 
breaker and thief and who was bound 
over uudeiibS. 110, Grimiual P. G., in 
August 1926 came with Karia Bhat to 
the house of Aharwadin (P. W. 19) of 
Deora Kotra. Aharwadin is a history- 
shaeter and with him was seated bis as- 
sociate Baghubaus Bai (P. W. 9). This 
meeting of bad characters took place 
after ni^ht fall, and then Mulhar Singh 
asked hid friends Aharwadin and Ba- 
ghubans Bai to aocempany him through 
the jungle as he was afraid of the 
people \)f Para Beni Bam add appre- 
hended danger at their hands. Th era- 
upon Aharwardin and Bagfiubans Bai 
accompanied Mulhar Singh through 
the jungle and when they were 
" about fnrlongs from the hamlet of 
Fata Beni Bam they turned home leav- 
ing Mulhar Singh to go his way alone. 
When they had gone about 166 paces 
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towards their own village Deora Eatra 
they heard a cry of Mulhar Singh, and 
they turned back and saw 15 or 16 men 
beating Mulhar Singh with lathis. How 
these men, amongst whom presumably 
were the two appellauiis, came to be 
there is a matter upon which the pro- 
secution witnesses do not throw any 
light. There is also no evidence 
adduced by the prosecution to explain 
how Mulhar Singh came toHbe found at 
the house of Mahabir, appellant, and as 
to who carried Mulhar Singh from the 
imagiitary spot where the 15 or 16 men 
are said fo have beaten him to the house 
of Mahabin A ptory so truncated and 
formless and so absolutely devoid of the 
sap of reason and of common sense 
it is bard to imagine, and it is therefore 
a matter of surprise, to us that it found 
such ready credence with the learned 
trial Judge. The learned Sessions Judge 
himself characterizes the evidence of 
Bam Bakhsh (P. \V. 13), Bhawani Pher 
.(P. W. 16)Ribai Pasi (P. W. 17) Bhab- 
hute (P. W. 18) and Ram Nath (P.W. 20) 
unreliable and unworthy of belief. We 
entirely agree with the learned Sessions 
Judge in bis estimate of the evidence 
of these witnesses and we, therefore, 
will not discuss their testimony. The 
only witnesses upon whose evidence the 
learned Sessions Judge convicts the 
appellants a^e Aharwadin P. W. 19 and 
Baghubans Bai (P. W. 9). A part 
from the fao!i that these witnesses 
did state before the police that Mulhar 
Singh was accompanied by Karia Bhat 
and that Karia Bhat suddenly disap- 
pears from the scene and is not pro- 
duced as a witness in the case, the story 
told by these witnesses is in our 
opinion very discrepant and inherently 
improbable. There was no pressing 
necessity whioli compelled Mulhar Singh 
a notorious bad character to go at night 
time to Para Beni Bam where he sus- 
pected treachery and trouble. It is 
also not undersood why, if Ahar\ 5 yi.din 
and Baghubans Bai were willing to be 
friendly with Mulhar Singh they did not 
see him safely.to his place o^rdestination 
that night. They left Mulhar Singh in 
the lurch after going a short diAance 
with him. They did not run and raise 
an alarm nor attempt to rescue Mulhai^ 
Singh when they saw him being ^baaten 
by a dozen men or more, fhe cry of 
dacoity which these •witnesses say they 
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heard in Para Beni Bam is noi; explained. 
They did not state whose house was 
being deeoited or ^wbat connexion this 
alleged daooity had with the beating 
and the death of Mulhar Singh. All 
these matters the prosecution has left 
in the dark and there is no clear answer 
giyen in the evidence of the Grown wit* 
nesses to the many doubts that arise 
in our mind as to the truth of the story 
told by these two witnesses. Aharwadin 
admits that he and the deceased Mulhar 
Singh were suspected in the^ theft com- 
mitted at Eandhai Kurmi's'housd. He 
is a thoroughly unreliable and dishonest 
witness and his evidences in our 
opinion is quite unbelievable. The 
evidence nf Bagbubans Bai (P. W. 9) 
about bis seeing Mulhar Singh being 
beaten by 15. or 16 men is not 
believed even by the learned Sessions 
Judge because this very witness told 
the investigating police officer when he 
was first examined (vide* Ex. A.) that 
on bearing the cry of Mulhar Singh ^ 
he and Charwa Din did not go to 
the scene of the occurrence but returned 
straight home to their village. 

We are in entire agreement with the 
learned Sessions Judge on this point 
and we consider that the evidence of 
Aharwadin and Bagbubans Bai as to 
the circumstances in which the deceased 
came to Fura Beni Bam and met with 
his death is entirely false. The entire 
case for the prosecution as presented in 
Court is in our opinion a pure unadulter- 
ated fabrication and the investigating 
police officer would bare been well ad- 
vised if he had accepted the first infor- 
mation report of Mahabir and left it to 
the latter to prove that the death of 
Mulhar Singh was justifiable homicide. 

The learned Sessions Judge has at- 
tempted to argue that the story of house 
breaking set up by the appellants ''(the 
Sendh theory/' as be calls it) is highly 
improbable. We find ourselves abso- 
lutej^ unable to accept his reasoning on 
this point. His argument is that be- 
cause the northern and southern walls 
of the appellant's house are very low so 
there was no nnecessity for making a 
hole* (sehdb) in . the back wall of, the 
house. The fact that a bole in the back 
^ wall of the house had been actually dug 
is proved beyond apy shadow of doubt. 
8ub*lQ8p«s3tor Mobatpinad Ishaq and 
. ^haukldar Bajan who is a defence witness 
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prove this fact, and it is idle to argue 
that because in the opinion of the trial 
Court there was no necessity for making 
a hole in the wall, that theurefore the 
story of housebreaking set up by the 
appellants is improbable. Evan the in- 
vestigating police officer Sub-Inspector 
Mohammad Ishqq, tljough .he has ^oUy; 
ignored the' commission of the offence 
of housebreaking by the deceased, does 
not venture to*assert that no burglary 
was committed by the deoeaked. The 
fact that a burglary was committed and 
a bole made in the back wall of the ap- 
pellants' house is as^ definitely and 
clearly proved as the fact that the thief 
Mulhar Singh was killed while coming- 
out of the hole in the wall of that 
house. We see^no reason to disbelieve 
the evidence of cbaukidar Sajan Singh 
and of the other defence witnesses. The 
evidence of those defence, witnesses 
strikes us as far more reasonable and 
intelligible than the remarkable and im- 
aginary story put into the mouths of the 
prosecution witnesses. The medical evi- 
dence in o^r opinion does not in any way 
conflict with the defence version of the 
occurrence. The Civil Surgeon of Pyxs- 
bad nowhere deposes that the bruises on 
the left and right thighs of the deceased 
were caused by lathi blows. He merely 
deposes that the fracture of the skull 
was caused by blows from a blunt weap- 
on like a lathi. This evidence’^ of the 
Civil Surgeon of Fyzabad is entirely 
consistent with the .story told by the 
appellant. 

The fact that articles were not lying 
in a confused state inside the house of 
the appellants would not per se prove 
that no thieves bad oome on the night 
of the occurrence to that house. In fact 
the cbaukidar Sajan deposes that when 
be reached Mahabir’s bouse that very 
night immediately after the occurrence 
be found the body of Mulhar Singh lying 
inside the hole and a lota and a thali 
and a 'lathi were found outside the 
bouse near the hole. This evidence 
clearly proves that the deceasBd was 
committing house-breaking when he was 
set upon the owner of the house and 
his son and unfortunately killed. The 
meYe absence of any loss of property by 
the appellants because their women- folk 
woke-up in good time and raised an alarm 
will not prove that no offence of burg* 
tary ojr houae^breaking took place. The 
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refusal of Mahabir after he had been 
charged with murder to produde the 
thali and lota which the thieves had 
taken out pf his house is easily inbelli- 
ble. We can fully sympathize with the 
bitter ieelings of the outraged Mahabir 
and his son Narpat*who found Sub-Ins- 
»peot^r Mohapiipad^ Ishjiq had put the 
halter round their necks instead of help- 
ing them to discover the thieves who 
had broken into their house. Is it to 
be wondSDred at if in these circumstances 
they did not trouble to comply with the 
thanadar's request to produce the stolen 
property^^even if we are to suppose that 
that officer did ask them to produce the 
^stolen utensils ? 

Upon a careful consideration of the 
entire evidence on the i^pcord and after 
giving the facts and circumstances of 
this case our best consideration we have 
unkesyiatin^ly come to the conclusion 
that the case for the prosecution fails 
and that the defence version of the oc- 
currence is satisfactorily proved. ^ 

The learned counsel for the appel- 
lants* Mr. John Jackson, who has argued 
•this appeal with remarkable* frankness 
and brevity, has conceded that the bur- 
den of proving that the death of Mulhar 
Singh brought about by the appellants 
was justifiable homicide lay upon his 
clients : S. 105, Evidence Act. Under 
jS. 103, L F. Cm the appellants had the 
iright, in the exercise of the right of pri- 
ivate defence of property, of causing even 
jthe death of the offender who committed 
jburglary or house-breaking in their 
Ihouse, but this right of killing of an offen- 
ider who committed burglary is subject to 
jthe provisions of S. 99, I. P. C., which 
llays down very clearly that the right of 
jprivate defencs in no case extends to*the 
inflicting of more harm than it is neces- 
sary to inflict for the purpose of de- 
fenoe. In the present case, accepting 
ithe version of the appellants themselves 
we find that when they had the 
thief at their mercy as ha was coming 
out of the hole in the wall it was not 
necessary for either of them to beat him 
to death with lathi blows. They could 
have overpowered and secured him in a 
100. different ways short of^ causing 
his death by fracture of his skull. 
We therefore hold that* the appellants 
on their own showing exceeded tbe right 
'of private defence of property. It nfay 
Ifie noted here that no right of private 
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defence of person has been pleaded by 
the appellants. Upon the legal view of 
tbe appellants’ conduct that we take in 
this base we hold that exception (2) to' 
S. 300, 1.F.O., applies to their case. The' 
appellants had no intonation of commit- 
ting more harm than was necessary for 
the purpose of their defence, but withoutj 
premeditation they in fact exceeded 
their right of private defence of property 
They are therefore guilty of* an offence 
under S. 304, 1.P.O. 

Thq learned counsel for the appellants 
invited our attention to a ruling of the 
Iiahore High Court reported in Ishmail 
V. Emperor (l),*in which it*was held by 
a single learned Judge of that Court 
that the accused not knowing in the 
dark whether the burglar was armed 
or not did not exceed *hi8 right of self 
defence under Cl. (4), S. 103, 1. F. C., by 
striking him three times and causing 
his death and that his conviction under 
S. 304, 1. F. 0., must be set aside. The 
> facts of that case are entirely different 
from tfa<» facts of the present case. In 
the present case the appellants them- 
selves admit that the burglar was en- 
tirely at their mercy as he was coming 
out of the hole made in the wall. At that 
time the burglar was unarmed and not 
in a position to attack them and they 
could have easily overcome him and 
arrested him without inflicting such in- 
juries on bis head as inevitably and im- 
mediately led to his death. He has 
also invited our attention to a ruling of 
the Allahabad High Court reported in 
Emperor v. Him (2), in which the late 
Byves, J., made the following notable 
pronouncement; 

a man is oatitled to proteot his own life 
by using a lathi, it is impossible to weigh the 
foroe of the blows which he uses for that pur- 
pose, as it is said, in ^'golden soalesV ; and to 
adjndicate with groat nioety as to the exact 
amount of force which would be justified.’* 

This observation of the learned Judge 
has however no applicability the 
facts and circumstances of the presenfc 
case. The appellants were not ezerois*- 
ing the right of private defence of per- 
son, They were in no fear of their lives 
when they caused the death ot the 
burglar. Equally inappli oable to the 

(1) AJ.R. 1926 Lah. 28=:91 1,0, 70«27 oiS 

L.J. 88=6 Lab. 46S, 

(2) A.I.B. 1928 All. 194=71 I.0,» 606=34 Of. 

L.J. 189=46 All. 260. 
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fa<$t8 of the presenti case is the ruling 
reported in Baijj Nath y. Emperor (3). 

In our opinion the appellants are 
olearly guilty of the offence of culpable 
homicide not amounting to murder under 
8. S04, 1. P. C. We find ourselves unable 
under the proved circumstances of this 
case to hold that the acts of the appeK 
lants were committed in the exercise of 
the right of private defence of property 
and that thu death of Mulhar Singh was 
justifiable homicide. 

For the reasons given above we allow 
this appeal, set aside the convictidb and 
sentence passed upon the appellants for 
an offence under S. 3Q2, I.«P. C., and 
acquit them of that charge, but we ccm- 
viot each of them of an offence under 
S. 304, 1. P. C. It now remains (or us 
to consider the^question of punishment. 
The appellant Mahabir is an old man of 
70 and his son Narpat is a young man 
of 24 years of age. They are villagers 
who hardly realized that in killing a 
thief caught “fiagrante delicto" they 
were committing any serious offence. 
Taking all the facts and circumstances 
of the case into consideration we sen- 
tence Mahabir for an offence under 
S. 304, I. P. C., to undergo six months' 
rigorous imprisonment and Narpat for 
the same offence to undergo one year’s 
rigorous imprisonment. The commence- 
ment of the sentence in each case will 
take effect from the date of the judg- 
ment of the learned Sessions Judge of 
Fyzabad. 

R.M./r.K. Order accordingly, 

(3) A.i.B.' 1925 Oiidh 425=85 LC, 353=20 
Cr.I/.J. 513=27 0.0. 292. 
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EAZA and NANAVUTTr, JJ. 

Waji^ and another^ Aocusoi — Appel- 
lants. 

JSmpcror— Opposite Party. 

Criminal Appeal No. 315 of 1930, De- 
cided on 21st July 1930, from order of 
Soss. Judge, Bae Bareli, D/- 24th June 
1980. , , 

(a) Evidence Act, S. 30 — Relrsctsd con- 
believed^o be true by Court is suffi- 
cient evidence los eonvictins person msking 
ite*Corrobotstive evidence Is necessary only 
fn case of co^aecused* 

A ratraoted eoufessiou, avan without .spy 
corroborative evidenoa, Is sumolent avideoee, if 
the Oocrt ^lievea it to be true, for oonviatiiifi 
„ ^:*he person who makaS It. A man of sound 


mind and full aga who makes a statamant in 
ordinary simple language must be hound by 
the language of the statement and by its ordi- 
nary plain meaning. As regards bis co-ae- 
ouaed corroborative evidence Is^, of oourse 
necessary : 20 All, 183; 29 All, 434; A, J. B, 
1925 AIL 627 and A, I,B. 1927 Oudh 17, Bel, on, 
[P 958 0 9, P 954 0 1] 
(b) Evidence Act, S, 30— Retracted con- 
fpasion of accused standing, ^nrebutted and 
corroborated sufficienfly by material* evi- 
dence is admissible and goes strongly against 
co-accused. 

Retracted oonfesslon alone of an aoouBsd is 
not sufficient to justify a oonviotio the cp- 
acoused, but when such confession stands un- 
rebutted and there is not&ing to show that the 
accused had any reasons for naming other per- 
sons falslly and the story fit[s in exactly with 
the facts known and is corroborated suffi- 
ciently by material evidence against the oo- 
aooused the evidence is admissible and is strong 
piece of evidence against the oo-aooused.* A.I, 
B, 1929 Oudh 167, Bel. on, [P 954 0 2] 

J . N. Misra — for Appellants. 

H, K» Ghosh — for the Crown. 
Judgment. — Wajid Quraishi^c^ aged 
forty, and his cousin, Baohcha Quraishi, 
aged twenty-five, of village Chaksara in 
the district of Partabgarh, have been 
convicted by the learned Sessione Judge 
of Bae Bai;pli of an offence of murder 
under 8. 302, 1. P. 0. Bachchu Quraishi,' 
aged forty, of Kuudri, has been convicted 
of abetment of murder under Ss. 302/109, 
I. P. C. They have been sentenced 
to death subject to confirmation by this 
Court. They appeal and the reference 
in confirmation is also before us. 

Chaksara and Kundri are adjoining 
villages. Only a nala l(ravine)' inter- 
venes between the two villages. The 
houses nearest to the nala are those of 
Wajid and Baohcha accused. Wajid is 
the son of Makun who was also sent up 
for trial, but was given the benefit of 
doubt and acquitted by the learned 
Judge. It is quite unnecessary to de- 
termine in this case whether Makun 
was or was not rightly acquitted by the 
learned Judge. 

Bachchu accused is the son of Abdul 
Quraishi by his first wife. Abdul de- 
serted bis first wife long ago and married 
another woman, Mt. Nasiba by whom he 
has two sons, Umar Ali and MoHarram. 
Abdul lives with his second wife and 
her children. Bachchii occupies a sepa- 
rate house which adjoins Abdul’s bouse. 
He lives with his mother and ^his wife 
Mt, Jinta and bis children by her. Mt. 
Hadisul (deceased) was one of the four 
children (two sons and two daughters) 
of Bachchu by his wife, Mt« Jinta* 
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Tba ohftrge in this ease relates to the 
murder of Mt, Hadisul who was of about 
eleven years Of age. She was brutally 
murdered, ehortly after nightfall on the 
night qt 30th-31st January 1930. The 
medical evidence shows that she had re* 
oeived twenty-two injuries on different 
^arts«of her bedy and her death was due 
to asphyxia caused by pressure applied 
to the neck. 

This is « case of horrible murder com- 
mitted under unusual circumstances. It 
has been found, that Hadisul's father 
B.achohu ^himself entered into ^ a con- 
spiracy with Wajid and li^chcha to 
murder her with the nefarious object of 
implicating his own father, stepbro- 
thers and stepmother. 

The evidence on the record shows that 
the relations between Bachchu and 
his father ^bdul ware very strained. 
Abdul has given Bachchu only a small 
area of the sir land and has kept the 
rest of the zamindari for himself apd his 
children by Mt. Nasiba. Bachchu made 
a report of burglary against Ms father 
Abdul and *his stepbrother Umar Ali. 
about a year ago. The case was inves- 
tigated by the police, but the report was 
found to be utterly false. The result 
was that ill-feelling between Bachchu 
and his father and stepbrothers became 
more acute. [His Lordship then dis- 
cussed •the evidence and came to the 
conoluston that there had been a cons- 
piracy between tjie three accused to 
commit the offence and proceeded]. It 
will be convenient now to take up the 
case of eaph accused separately. We 
shuld like to note that they pleaded not 
guilty in the Court of Sessions Judge but 
produced no evidence in defence. 

1. Baohohu , — The confessional state- 
ments made by this man show clearly 
that he was concerned in the crime. He 
made a full and detailed confession and 
stuck to it in his statement before the 
Committing Magistrate, but retracted it 
in the Sessions Court, He wishes it 
to be believed that he bad made the 
confession at the instance of^the police 
who bad caused him to believe that 
his co-accused had murdered Jladisul 
and that if be (Bachchu)* would make a 
confession, he would be granted a par- 
don and his co-accused would be con- 
victed on his evidence. There is noth- 
ing on the record in support of this 


allegation. The police officers have de- 
nied the allegation in question. After 
most careful and anxious consideration 
wa have come to the conclusion that 
there is nothing in the confession or in 
the evidence to show that the making 
of the confession was caused by any in- 
ducement, threat or promise. The con- 
fession is full of detail and very circum- 
stantial and bears on it the impress of 
truth. The man confessed* and then 
produced the ornaments of Mt. Hadisul 
tied in a piece of her sari which he him- 
self had juried in the nala. He states 
now that the ornaments in question 
were supplied to the police by his wife 
and that they belonged to bis. younger 
daughter, Mt. Ahidul. This is surely 
untrue. The evidence given by his wife, 
Mt. Jinta is clear on this* point There is 
sufficient corroborative evidence in sup- 
port of the confession. We have no 
hesitation in finding that the con- 
fession was genuine and the retrac- 
•tion false. There is no doubt that 
Baohohu is on inimical terms with 
his fakher and stepbrothers. He 
went so'far as to get bis own daughter, 
Hadisul, murdered with the object that 
his father, his stepmother and his step- 
brother might be falsely charged with 
the murder of the girl. The confession 
being in our opinion a true confession isl 
sufficient without any corroborative evi-i 
denoe even for the conviction of Bachchu. 
This view of the law has been taken byj 
the Allahabad High Court and by the 
Chief Court on many occasions. It was 
held in the case of Queen Empress v. 
Maiku Lai (l) that such a oonfession, 
namely a retracted confession, was suffi-' 
cient evidence, if the Court believed it. 
to be true, for convicting the person whoj 
made it. This view was carried further 
in the case of Emperor v. Kehri*{2}. It 
is there expressly laid down that as re- 
gards the person making it, the retracted 
confession may even without any corro- 
borative evidence form the basis oLeon- 
viction. This view has been recently 
confirmed by a Full Bench of the Alla- 
habad High Court in the casd of Baggha 
V. Emperor (3). The decision in Sadie’s 
case (3) has been followed by this Court 

- - , —i 

( 1 ) [1S97] 20 All. 183=(1897) A,W.N. 324. . 

(a) [1907] 29 All. Or, U J. 860w(1907) 

A,W.N. 140, ^ ' 

(8) 19» All. 6373«8» S.d*9(»!^%r. 

L. J. 1481 (P.B.). • 
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In sevarftl oases in partioalar in the case 
( of Baj Bahadur Singh v. Emperor (4). 
A man of sound mind and fall age who 
makes a abatement in ordinary simple 
language must be bound by the langaage 
of the statemeflt and by its ordinary 
plain meaning. As regards his oo- accused 
corroborative evidence is of course ne- 
cessary. Thus even if there was no 
corroborative evidence we would feel 
ourselves Justified in upholding the 
conviction of the accused Bachchu on 
the basis of his confession alone^ His 
appeal therefore fails and mu^t £e dis- 
missed. 

2. Wajidt — ^The • evidence '"on record 
shows that this man is on inimical terfns 
with Abdul. There has been criminal 
litigation between him and Abilul and 
Abdul had giverx evidence against him in 
the badmashi case recently. It appears 
that when ill-feeling between Bachchu 
and his father became more acute, he 
(Waiid) and Bachchu became friends of 
each other and made a common cause , 
against their common enemy. Baohchu's 
confession though retracted is admis- 
sible in evidence against this man. 
There is sufficient circumstantial evi- 
dence in corroboration of the confession. 
This man was seen with the other ac- 
cused sitting at the nala at about noon 
by Asad Ali P. W. 7. Bahmat, P. W. 4 
had seen the girl Hadisul with this 
accused and others under a babul tree 
at the nala in the evening. This man 
bad the mark of an ^injury on his left 
knee which had healed up on lith 
February when he was examined in jail. 
The medical evidence shows that the 
injury could be due to friction against 
a kankar soil, and .was about a fort- 
night old at the time he was examined 
by the Civil Surgeon on 11th February 
1930. It appears that he had inoured 
the injury while committing murder on 
the kankar soil. The accused has not 
suggested any enmity with Asid Ali or 
Bah;pat. There is no reason why they 
should have given false evidence against 
this man. We think the learned Sessions 
Judge was^ perfectly right in holding 
that Bachchu^l confession implioating 
this ^an is .true ^ and that he was con- 
ccrni^d In the crime. His appeal also 
fails and must be dismissed. 

_ 8. Bachdhu. Bachchu *s oonfession 

ii) A. I. a. 1917 Oadh 17«93 1.O. lOsis? Or. 

* ti.3.1S58. t . , 


shows that this man was also concerned 
in the crime. He produced the orna- 
ments of Hadisul by digging them out 
from his own gramfield. The evidence 
given by Asad Ali, P. W. 7 and Bahmat, 
P. W. 4 shows that this man also was 
seen with the other accused at the nala 
at noon and.thapt the girl was withcihem' 
in the evening. This man had also an 
injury on the knee as old as the time 
of the occurrence^ He says tl^at he has 
been falsely implicated by Bachchu as 
he had refused to give evidence for him, 
but he admits at the same time that he 
has no enmity with Bachchu. As pointed 
out in the ‘case of Sheoratan v. Emperor^ 
is) retracted confession alone of an‘i 
accused is not sufficient to justify a con- 
viction of a co^coused, but where such 
confession stands unrebut^red and there 
is nothing to show that the accused had 
any reasons for naming other* men 
falsely, and his story fits in exactly] 
with the facts known and is corrobo- 
rated sufficiently by material evidence 
against the co-accused, the evidence isj 
admissible and is strong piece of evi- 
dence against the co-accused. We find 
in this case that there is sufficient oir- 
oumstantial evidence in corroboration 
of Baohcbu’s confession. We think the 
learned Sessions Judge was perfectly 
right in finding that this man also was 
concerned in the crime. His appeal also 
must be dismissed. 

The appellants have been rightly sen- 
tenced to death. Ar observed by the 
learned Judge the offence is so heinous, 
inhuman and cold-blooded that the 
accused amply deserve the extreme 
penalty of the law. The result is that we 
dismiss these appeals, uphold the eon- 
viotious, confirm the sentences and 
direct that Bachchu, Wajid and Bachchu 
each be banged by the neck till he be 
dead. 

B.M./ r.k. A ppeals d ismi ssed^ 

(o) A.'l. r! 1939 Oudh 167=114 1. a^71=3b 
Cr.'L. J. 860. 
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' PaLLAN, J. 

*Oanga Prasad— Accused — Applicant. 

* 

Emperor — 'Oomplainant — Opposite 
Party. 

lOriminal Bef . No. 25 of 1930, Prided 
on 19bh May 1930. 
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P«a»I Coda, S. I8Z — FoIm report of do- 
coity by -i — Police proceed on d’a com- 
plaint but proaecuted come persona under 
S. 326 who were acquitted — Prosecution 
and convictipn of d binder S. 182 — Convic- 
tion held to be lecel --‘Police held to be only 
person who could take action and not the 
Court, 

d made a raise report of daooity. The poliee 
)[id not proceed *00 hie oontpUint but prose** 
outed oertain parszat under S. 321. This offanoe 
also was not brought home to them and the 
polioe m^de a oomplaiat against d requesting 
his prosecution under 3. 182 for making a false 
report of daooity. d was convicted. 

* Held : that the oowiction was legal. The 
complaint was properly made under S. 183. The 
only persons who could take action in^he case 
were the police ana not the Oour|^ which not 
having tried any case of daooity was not in a 
position of being able to say a false complaint 
had been made of daooity before it : d. f. /2. 
1928 Bang, 254, 7)isf. ^ [P 955 0 1. 2] 

H. 2£. for the Crown. 

Judgment. — This is a referenoe made 
by the learned Additional Sessions Judge 
of Unao requesting this Court to set 
aside the convictiou and sentence pas- 
sed upon one Ganga Prasad under S. 132, 
1. P. C. 

. It apoears that this man msfde a false 
report of a daooity at a polioe station. 
The polioe did not proceed on his com- 
plaint of dacoity but prosecuted certain 
persons under S. 324, I. P. C. That 
offence also was not brought home to 
them and the police made a complaint 
requesting the prosecution of this man 
Ganga ^rasad under S 182, 1. P. C., for 
making a false report of dacoity. He 
was convicted and^sentenced to pay a 
fine of Bs* 50. 

The learned Additional Sesdions Judge 
has found difficulties where none exist. 
He thinks that because the matter came 
into Court and the Court passed an 
order of acquittal, no proceedings could 
be instituted by the polioe, but that a 
complaint should have been made by 
the Magistrate who passed the order of 
acquittal. He bases his view upon a judg- 
ment of the Bangoon High Court recently, 
in Bambro&e v. Emperor (l) reported but 
he failed to observe that in the present 
case no case of dacoity was tried by the 
Magistrate, Indeed no action Vas taken 
on that charge. Consequently the Court 
was not in the position of being -able *to 
say that a false oomplaint had been 
made of daooity before the Court. The 
o nly, persons who could take aotion wefe 

( 1 ) A. I. B. 1928 Bang. 254 »6 Bang, 578. 


the polioe in, respect of the false report 
of dacoity. The complaint was pro- 
perly made of an offence under S. 182. 
The coQviotion is legal and there is no 
reason to interfere with the sentence. 
Let the record be rettfrned. 
r,M./r.k. Order accordingly. 
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(Oudb) 

PULL AN, J. 

Aulid Husain — Applicant. 

V. 

B7«p£rc>r*-Opposite Parbyt 

Criminal Bavn. No. 51 of 1930, Deci- 
ded on 21st May 1930, from order of 
Dist. Magistrate, Gonda, D/- 22Qd April 
1930. 

^ (a) Criminal P. C., S. 437-<-'Dictum that 
further inquiry after discharge is improper 
unless order of discharge is perverse does 
not appiy to Msgistrate acting as Court of 
inquiry. 

* The diotam that **fur(ih6r inquiry after dU- 
oharge ia improper unless the order of dis- 
ohargd was manifeslily perverse o'r foolish*’ does 
not apply to a ease in whioh the Magistrate 
is acting as a C^urt of enquiry and not a trial 
Court : 10 P, R, 1911 Cr. (P.P.), ExpU 

tP 956 0 1, 2] 

(b) Criminal P. C., S. 437— Order of dis- 
charge by Committing Magistrate set aside 
by District Magistrate and ease exclusively 
triable by Court of Sessions committed to 
Sessions — High Court will not interfere 
unless order of District Magistrate it un- 
justifiable. 

There is nothing in the Criminal Procedure 
Code whioh suggosts that the District Magis- 
trate should go further in case where the ao- 
onsed is charged by the trial Court t&an find 
that the order of discharge was improper. 

But, where a District Magistrate sets aside 
the order of discharge passe 1 by a Committing 
Magistrate and orders a case to be committed 
to Sessions whioh is exelusivoly triable by a 
Court of Sessions, the High Court will not in- 
terfere in revision unless the District* Magis- 
trate's order is, in the ciroumstanoes of the 
ease, shown to be unjustidable* : 19 O. C. 108, 
Bel. on. [P 956 C 1, 2] 

Haider Husain^tor Appellant. 

H. K. Ohose—iox the Grown. ** 

Judsfment. — This is an application in 
revision of an order passed by the 
learned District Magistral of Gonda 
under S. 437, Criminal P. 0., diifefting 
the commitment to Sessions of one Anted 
Husain for an offence under S. 376, « 
I, P. 0. 

The applicant was put befor^^ a Magie* 
trate of the Pirst Olaaa who wvpbe a 
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lengthy otd^r of discharge. The Dis- 
trick Magistrate considered the reasons 
lor discharge given by that Magistrate 
were insoffloient. In his opinion there 
was sufficient evidence for the case to go 
to Sessions. * 

I have been asked to consider that 
the District Magistrate should not have 
taken action in this case unless he was 
satisfied that the order of the Sab-Divi- 
sional Magistrate was perverse or foolish, 
and I have been referred to a judgment 
of a Full Bench of the Chief Coprt of 
the Punjab reported in Emperor v. Kiri 
(l) which was followed by the Judicial 
Commissionfir of Oudh in t&e case ^of 
Emperor v. J agadamba Singh (2), There 
is nothing in the Criminal Procedure 
Code which suggests that the District 
Magistrate should go further in a case 
of this nature than find that the order 
|of discharge was improper, but it is 
clearly within the powers of this Court 
to consider whether the District Magis- 
trate himself has or has not aoted pro- ‘ 
perly in the discharge of his own duties 
in committing the case to the Sessions. 
The authorities to which I have referred 
do not lay down any definite rule for 
guidance in such matters. The Full 
Bench of the Punjab Chief Court, after 
saying that generally speaking further 
enquiry after discharge is improper un- 
less the order of discharge was mani- 
festly perverse or foolish or based upon 
an incomplete record of evidence, go 
on to observe: 

“We cannot say more by way of general 
guidance *aa so much depends on the particular 
oircumetanoes under which an order of die* 
charge has been given, but if Magistrates use 
the discretion vested in them by law they are 
expected to do so with common sense and with 
due regard to the general boneidecation that 
an accused should not be unduly harassed by 
further proceedings undertaken without good 
cause.*' 

It cannot be said in the present case 
that the District Magistrate has acted 
coo^ary to common sense or that he 
has unnecessarily harassed the accused 
and I am not prepared to accept the dic- 
tum of the<Chief Court oi the Punjab 
that 

i^'furtlier enquiry *^afi»r discharge is improper 
lunless the order of discharge was manifestly 

(1) tXUll 10 P. 1911 aic..su I. 0. 183S19 

(2) A. 1. & 1924 OttSh I. 0. 802a.j|fi 

Ot. h, 1026t * 


as applying to a ease in Wbioh fehei 
Magistrate vras aetiag only as a doiirtl 
of enquiry and not a trial Court. Thej 
oases to whieh I haye been rpferrad ate 
oases in which the Magistrate had power 
to try the case finally and two ot ' thos^^l 
cases were oases takeh under the pre> 
yentive seotiona of the Oriatinal ]^oce-; 
dnre Code. I haye been referred to one 
ease only in wljioh the case was axolu< 
siyely triable by the Court oi Sessions, 
and in that oase the Jndioial * Commis* 
eioner of Ondh refused to interfere with 
the order of the Sessions Judge setting 
aside the Magistrate’s o;der of discharge 
and ordering commitment to Sessions: 
Harharan Singh y. Harnam Singh (3).‘ 
In my opinion, where a District Magis*, 
trate sets asidexthe order of discharge 
passed by a Committing Magistrate and 
orders a case to be committed to Ses- 
sions which is exclusiyely triable by a 
Court of Session, this Court will not in-^ 
terfere in reyision unless the District' 
Magistrate’s order is in the oiroum- 
stances of the case shown to be unjasti- 
fiable. c 

In the present case it has been found 
that a young girl has been raped. She 
has named the accused as her assailant. 
The District Magistrate has in bis 
order pointed out the nature of the de- 
fence, bat he is still of opinion that the 
oase is one in which there is sufficient 
evidence to jnstify a commitment to 
Sessions. I consider that the District 
Magistrate was acting justifiably and 
within bis powers in making the com- 
mitment. All that 1 can do is to direct 
that the ease having been •committed 
Shall be tried by the learned Sessions 
Judge of Gonda in person and not made 
over to a less experienced Judge. Sub- 
ject to this direction I dismiss the ap- 
plication. 

R.M./B.E. Applioation dismissed. 


(9) C19U] 19 0.0. itoeSA I. 0. StoatU JOc. 
298. 
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Mbars, C. J. 

Bam Dulare LaZ— Plaintiff. 

* V. 

Chhtmgamal and other st — Defendant?. 
Appln. in Civil Snit No. 17 of 1929, 
•Decided on l^tb April 1929, pending in 
*Courl of Siib-Jndge, Farrukbabad. 

Legal Practitioner — Lawyer in hit pro- 
fetfion haa to do hit duty — He cannot 
refute to fccept party*t cate thpugh other 
party it lawyer if all conditions are ful- 

{ illed and no honet^ excuse exitls : tee A. 

. B. 1929 All. 367. 

The la^^yers in their profassioa# have 
giot to do their duty and they cannot refuse 
to take up a party’s case even If the other 
•party is also a lawyer, when all the conditions 
are fuliilled, viz. the tender of a proper fee, the 
willingness to give complete instructions and 
the case of the character tHat the pleader is 
accustomed to take, and when no allowable, 
reasonable and honest excuse exists. 

Uddin Ahmed Siddiqui — for 
Defendants. 

Judgment. — This is another applica- 
tion in which professional misconduct 
is alleged generally against a local 
counsel at Farrukhabad, thaffis to say, 
the defendant having bad a suit brought 
against him by a plaintiff, who is a legal 
practitioner, says that he could not 
secure the services of local counsel even 
for writing a petition for adjournment 
and had got it drawn up by a petition- 
writer and they have all refused to 
accept his case on one ground or the 
other. "Apparently the valuation of the 
case is considerable, being Els. 29,705-5-0. 
Changamal must adopt the same pro- 
cedure as I have indicated before, that 
is to say*, he should write a letter 
to a local vakil expressing his readiness 
to pay him a fee, appropriate and proper 
for the case. He should at the same 
time offer to furnish him with all the 
instructions necessary to defend the case 
and be should keep a copy of that 
letter. If the vakil is not willing to 
accept the case and makes excuses of ^ 
dubious character a copy of the letter 
sent by^Changamal to the layvyer and 
the letter ortfae lawy^ir should be sent 
to me and I will deal with the matter. 

Again, there has been made the sur- 
prising suggestion in this Court that 
the result of requiring "lawyers to do 
their public duty may be that a lawyer 
may accept the ca^ and will deliber- 
ately refrain from i»iittihg up a good 
mo^r.O. 1206/4 A121 fl/4 
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fight. Whether a lawyer puts up a good 
fight or not is a matter that can be 
ascertained from the record, when the 
case is completed. It can then be seen, if 
he asked proper questions and if be exa- 
mined his witneses with care and cross- 
examined the witness of the opposite 
party on material matters with discre- 
tion. If on enquiry it comes to light that 
a lawyer deliberately refraipod from 
doing his duty, one step aloha must be 
taken and that is to remove him from 
profession, which he has so manifestly 
disgrfifced by his conduct. In Farruk- 
habad, as elsewhere, lawyers have got 
to learn that ip this profession they 
harve got to do their duty, and if Chan- 
gamal can bring to my notice a clear easel 
of a pleader refusing to take his brief, 
when all the conditions are fulfilled, 
namely, the tender of a proper fee, the 
willingness to give conciplete instructions^ 
and the case of the character that the 
pleader is accustomed to take and no 
, allowable, reasonable and honest excuse 
is put forward I will see that justice is 
done in' the matter. 

A copy of this order is to be sent to 
Changamal and to the Subordinate Judge 
of Farrukhabad and let all proceedings 
in the case be stayed until one hears 
with what success Changamal has met. 

S.K./b.K. Order accordingly. 


1930 Cr. Cases 957 (2) 

(Oudh) 

Misra, J. 

Saktay Sah and others — Appellants. 

V. 

Mahadin and Bespondents. 

Second Appeal No. 321 of 1928, De- 
cided on 1 3th -February 1929, against 
decree of Sub-Judge, Hardoi, D/- 6th 
August 1928, • 

(x) Criminal P, C., S. 345 — Determination 
of whether or net offence it compouadablo 
dependt on offence directly charged in com- 
plaint. 

In order to determine whether a cate qpn be 
considered to be compoundable or not the 
Ooutt has to look to the offence with tbe com- 
mission of which tbe accused Is charged in the 
complaint, or in any case with which the 
Couit charges him; and, therefore, It cannot 
be pleaded that though the offence with #hich 
the aooused is charged is an offepce under 
8. S25, Penal Code, yet the facts in ibt com* 
plaint are such that tbe aooused mighi tNll * 
have been charged with an offence under 
S. 147, Penal Code, which is an offenec which 
could not be compounded^ and that, therefore* 
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tba Bottlamant betwaen the prosecutor and 
tbe aooUeed cannot be arrived at: 20 C. IT. Z/, 
9^6, Bel o». [P 959 C 1. 9] 

(b) Criminal P, C., S. 345— It la lawful to 
compound offence allowed bj law— Sueh 
composition does not stifle prosecution and 
is not illegal witi^in Contract Act, S. 23. 

Where an offence with which a particular 
person is charged is compoundable, he is at 
liberty to come to a settlement with the pro- 
secutor and the settlement so arrived at can- 
not be considered to be one, tbe consideration 
of which might be considered to be illegal. 
Wboie the otfenoe charged is non-compound- 
able the settlement must be deemed to be in- 
valid, but where tbe offence charged is com- 
poundable the settlement oannot^be deemed to 
be invalid, because the legislature itself allows 
a settlement of such case and it cannot, there- 
fore, be said that the object, of sueh an agree- 
ment is opposed to public policy : 8 A, J. 
498, FolU 3 0. W. N, 5; A, I. H. 1928 Bom, 305, 
Bel. on. and 17 O.C. 213, Rtf A [P959 C 2,P 960 C 1] 

(c) Contract Act, S. 23 — Court will not 
assist enforcement of illegal contracts— If 
parties to contract are in pari delicto Court 
will not help any one of them. 

A Court of law will net assist persons in en- 
forcing the performance of an illegal contract, 
or assist them to recover back the property 
which they have given away under such an 
illegal contract, When the parties to a con- * 
tract are themselves in pari delicto the Court 
will not help any one of them. The person in 
whose favour the agreement has been executed 
will nob be allowed to enforce it, nor will the 
person, who has paid the money in pursuance 
of that agreement, be allowed to recover the 
sum paid thereunder. There can be no dis- 
tinction in principle between the granting of 
a relief by way of declaration and the restor- 
ing of property given away under an illegal 
contract : 1 Pat. L. J. 4H, Bel, on. 

[P 960 C 2] 

Hyder Husain and Ghulam Husain 
— for Appellants. 

M. Wasim — for Respondents. 

Judgment, — The present appeal 
arises out of a suit for cancellation of 
two deeds and for recovery of Bs. 366 
oaah, brought by the plaintiffs appel- 
lants against the defendants-respon- 
dents, which has been dismissed by 
both the Courts below. 

The facts of the case are that there 
were certain criminal proceedings 
taken by the defendants-respondents, 
who. are father and son against tbe 
plain tiffs-appellants. The respondents 
bad lodged a oomplaiot under B. 326, 
I. P. 0., ai^inst the appellants and two 
others. The punter- eomplaint under 
S, 3ll3, t 0,^ wae also brought by the 
eppell^ants against the respondents. A 
> tnntnal settlement was, however, snbse«> 
quently arrived at between the partiM 
to this ctfhe, nnder which, the appellants 
agreed to execute two deeds in favour 
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of the respondents, under one of which 
they agreed to sell a plot of land to 
the respondents and under the other to 
remove a latrine from the^ioinity of 
tbe respondents' house. They alsq 
agreed to pay to the respondepts a sum' 
of Bs, 366 in cash. * In consequence of 
this settlement apj>lioation8 were filed 
by both the parties in the oriininal 
Court to get their respective cases dis- 
missed and consigned to records. Tbe 
appellants’ case under S, 323; I. F. C., 
was dismissed withoqt any difiQoulty, but 
there was at first some hesitation on the 
part of*the criminal Court to give permis- 
sion to tha respondents to compound the 
case, which they have brought against 
the appellants. The Courts, however, 
subsequently agreed to give the parties 
permission to compound the case and 
the complaint was after such permission 
allowed to be ultimately withdrawn, 
and the plaintiffs-appellants discharged 
of the offence. After they had been so 
discharged the two deeds of agreement 
executed by them were handed over to 
the respondents and the sum of Bs. 366 
mentionea above was also paid. It may 
be mentioned that the two deeds and 
the money had remained in the custody 
of one of the pleaders of Bilgram named 
Babu Baldeo Prasad and had been 
handed over to the respondents only 
when the Court bad granted permission 
and the compromise was effectf'd as a 
result of which they were discharged 
from the criminal Qourt. The appel- 
lants seem to have backed out of the 
agreement since they refused to get tbe 
two deeds registered and respon- 
dents had to apply against them for 
compulsory registration of the said two 
deeds, which were registered only 
under the orders of the District Regis- 
trar. After this was done the appel- 
lants brought the present suit for oan- 
oellation of the two deeds mentioned 
above and for recovery of the sum of 
Bs. 366; which had been paid by them 
to the respondents. 

Tbe niain allegations on which the 
appellants brought their present suit 
were to the effect that they had been 
compelled to.execute the two deeds and 
to 'pay Ihe amount in cash under fraud 
and undue influence, that no considerai- 
tlpn had passed |^o the appellants in 
x^l^ect of the two deeds of .Agireepant 
and \ that they were also void on the 
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ground that thoy ware executed with 
the object of stifling the criminal prose- 
cution and were, therefore, void in law. 
The defen^ants-respondents contested 
the suit on the ground that the two 
deeds had been executed by the appel- 
lants out of their oWn free will and the 
!hnon^ had also*been pai4 by them wilK 
ingly in order to save themselves from 
the consequences of the, criminal pro- 
ceedings which had been instituted by 
them against the plaintiff, that the 
said deeds were executed for considera- 
tion and were * quite binding on the 
plaintiffs and t^t they were edtopped 
from maintaining the present^suit. 

* The learned Mnnsif of Bilgram who 
tried the suit came to the finding that 
the two deeds had been* executed and 
the money paid by the plaintiffs-appel- 
lants without any fraud or undue influ- 
endb having been exercised upon them 
and that they had done so out of their 
free will and pleasure. He, therefore, 
dismissed the plaintiffs' suit. On ap- 
peal the learned Subordinate Judge of 
Hardoi has confirmed those findings and 
dismissed the appeal. In second ap- 
peal it is contended before me that the 
two agreements and the payment in 
cash were transactions void in law, 
they being in pursuance of an agree- 
ment, the object of which was to stifle 
the criminal prosecution and the plain- 
tiffs-a^ellants were entitled in law to 
obtain Ibhe declaration which they h%d 
sought for in the present suit. 

In my opinion there is no force in 
either of these two contentions and 1 
proceed hi give my reasons for the 
same. 

As to the contention that the trans- 
action was void being for an illegal con- 
sideration, the argument advanced was 
to the effect that though the offence 
with which the appellants were charged 
was hn offence under S. 3d5, I. P. C., 
yet the facts in the complaint were 
such that the accused might well have 
been charged with an offence under 
S. 147 of the said Code also, which was 
an offence, which could npt be com- 
pounded, and that, therefore, the settle- 
ment arrived at being for an illegal con- 
sideration was void under 8. 23, Con- 
tract Act $ ct 1872. I regret I cannot 
accept this contention. In order Ao 
determine whether the case could be 
considered to be compoundable or not 


we have to look to the offence withi 
the commission of which the ap- 
pellants were obarged in the complaint 
or in any case with which the Court 
charged them. In this case it is ad- 
mitted that the respcmdents charged 
the appellants only with an offence 
under 8. 325, I. P. C., and not with an 
offence under S. 147 of the Code. The 
Magistrate also did not charge them 
with an offence under S. 147, L P. 0. 
In snob a case I am of opinion that it 
should not held that the offence with 
which* the appellants had been obarged 
was one which could not be compoun- 
ded even with .the • permission of the 
Ccturt. I am supported in this view by 
a decision of the Calcutta High Court 
reported in Mahomed Ismail v. Samad 
AH (1). The facts of that case were 
that the Magistrate had, after examin- 
ing the complainant, summoned the ac- 
cused under 8. 325, 1. P. C., although 
the allegations were ^ made in the peti- 
• tion of the complaint as to an offence 
under $. 147 of the said Code also. An 
agreement was in that case entered 
into between the parties, and with the 
leave of the Court the case was com- 
promised. It was held that it being 
a case under S. 325, I. P. C., it was 
compoundable with the leave of the 
Court, and the Magistrate having given 
permission to compound the case, the 
agreement as to the settlement was not 
opposed to public policy. Similarly in 
the case before me it may have been 
possible for the respondents to charge 
the appellants with an offence under 
S. 147, I. P. C., and also for the Magis- 
trate to charge them with that offence, 
yet the appellants cannot be considered 
as having been charged with that 
offence, when the Magistrate issued sum- 
mons only on S. 325, 1. P. C.^ and gave- 
them permission to compound for that 
offence. I am therefore of opinion 
that the object of the settlement was 
not to stifle the prosecution. « 

It has been held in a large number 
cases that where an offence jvith wbidi 
a particular person is charged is com- 
pound able he is at liberty to conft to a 
settlement with the prosecutor, and t];ia 
settlement so arrive^ at cannot be con- 
sidered to be one, the consideration of 
which might be eousidered toftbe illegal. 
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In Amir KkCLn Amir Jan (2) it -was 
held that where the defendant agraed to 
execute a kabala (lease) of certain lands 
in favour of the plaintiffs in considera- 
tion of the latter's abstaining from 
taking criminal proceedings against the 
former with respect to an offence which 
is compoundable, the contract could not 
be regarded as forbidden by law or as 
against public policy, and the same could 
be enforced.* 

The same view was held in Chelan 
Das V. Sari 12am (3), It was held in 
that case that the compounduig of an 
offence which the law permits to be 
•compounded * is not opposed* to public 
policy within the meaning of S. ^3, 
Contract Act, 1872, and where such a 
oompromise is entered into the con- 
sideration of thg agreement could not be 
•considered as illegal, and it was not 
void. The Bombay High Court has 
also taken the same view recently in 
Ahmad Hasan v, Hasan Md. (4). In 
Lachman Das v. Narain (5) it was 
pointed out that an agreement to stifle 
a prosecution in respect of an offence 
of a public nature was against public 
policy and illegal, and where the con- 
eideration for a compromise was to 
withdraw a criminal prosecution for a 
non-compoundable offence the oompro- 
mise could not be enforced. 

It therefore appears to me to be a 
'settled rule of law that where the 
^offence charged is non-compoundable the 
'settlement must be deemed to be in- 
valid, but where the offence charged is 
compoundable the settlement cannot be 
deemed to be invalid, because the legis- 
lature itself allows a settlement of such 
• case and it cannot, therefore, be said 
(that the object of such an agreement is 
Opposed to public policy. I therefore 
hold that; the settlement arrived at in 
-this case was valid and the cash paid, 
«nd the agreements executed by the 
appellants in pursuance of such settle- 
ment^ cannot be treated in law to be 
void. 

Apart froiQ this it appears to me to be 
equally clear t^t even if the agreeoient 
had h^eh hpld to be void the appellants 
thpmselves honld not be allowed to take 

(») (mil 8 A. L. c. m. 

i) A. 1. 3.1938 Bom, Bom. 693. 

[1914] 17 0. 0. 2iasi25 I. C. 499«1 
O, 653. ♦ 


advantage of their own action and to 
seek the assistance of the Court in ob- 
taining a declaration which they desire 
to obtain in this case. The settled 
rule of Uw with regard to illegal con« 
tracts is that a Court of law* will not 
assist; persons in enforcing the perform- 
ance of an illegal contract er assist .them| 
to recover back the property which 
they have given away under such an 
illegal contract. The principle is that 
when the parties to a contract are; 
themselves in pari delicto the Courts^l 
will not help any on4 of them. Thej 
person in whose favour ^ the agraementj 
has been executed will not be allowed, 
to enforce it, nor wHl the person whoj 
has paid the money in nursuance of that 
agreement be allowed to recover the 
sum paid thereundor. 1 am also of 
opinion that there can be no distinction 
in principle between the granting’ df a 
relief by way of declaration and the 
restoring of property given away under 
an illegal contract. I am auppcrbed in 
this view by a decision of the Patna 
High Court reported in Bindeshtvari 
Prasad v. Lekk Raj Baku (6). Chap-' 
man, J., oblerved in that case as fol- 
lows: 

“VVhcrd an illegal portion of an agreemanb 
has b36a oarried into effect the whole matter 
is outlawed and the Court will not aid either 
party to retrieve his position if he is not able 
to show that he has been less to blame than 
the other. *The Courts will not a&^ist an 
illegal transaction: Taylor v. Chester It is 
a scandal to assist a plaintiff to recover- upon 
the ground that he has joined in breaking 
the law, but this will not prevent the Court 
from intervening to frustrate the illegal pur- 
pose before it has been effected,^ or, in any 
event, from giving relief to the innocent. In 
particular the Court will not in any case allow 
a defendant to retain the proceeds of fraud or 
oppression and the Court cannot refuse protec- 
tion to those classes of persons whom the law 
seeks to protect. But in a case in which no 
such considerations arise, if the illegal purpose 
has already bean executed in whole or in 
material part, the Uw leaves both parties to 
their fate: K early v. Thomson (8). In the pre* 
sent oase the illegal portion of the agreement 
was the undertaking to withdraw from the 
prosecution certain charges which the law 
says shall Aot be compounded. This illegal 
promise had been carried into effect beyond 
possibility of^ recall. One side now eaeks a 
relief from the act done^in co nsideratien for 
leL [1916] I’Pat/L, J.' 48»83 I. 0, TllattSO 
0; W. N. 769. 

(7) [18691 4 Q. B. 809»10 B, k S. 237sb 38 
L. J, Q. B. 225=s21 L. T. 359, 

(a) (1899] 24 Q. B. D. 742«59 L. J. Q. B. 28S 
c*54 J. P, 804=38 W. B, BlitSsSa t. T. 
160, 
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th^ illegal promiaa. All that they oan say in 
Qicouse of their breach of the law is that they 
were paraoaa accused in those criminal cases. 
But ey'eciUio juris non habct injnrivi^ and in 
the abaenos <9f any evidence to suggest that 
the criminal proceedings were improper it can- 
not be held that there was any fraud or oppres- 
eion or that the accused took a more innocent 
part in the illegal compromise than the com- 
<|)1ainank The authorities make it .clear that a 
suit for the recovery of property transferred in 
consideration for such an illegal promise would 
not have,, lain. There is no direct authority 
that the principle would also defeat a suit 
vrhloh is not for the recovery of property, but 
merely for a declaratieu that a sale deed 
executed in consideration for the illegal pro- 
mise is void.'^and in America it has beetii ap- 
parently hold that ^ declaratory suit would 
not be defeated (ECeenner on Quasi ^Contracts, 
l>.*UU. But if it is the scandal involved that 
<!efeats suits of this class, than the principle 
U3 clearly applicable to a suit for a declaratory 
decree. For so far as the scandal is concerned 
there is no difference between a suit for the 
recovery of property and a suit for a declara- 
tion. ”• ^ 

I am in full agreement with the ob- 
eervations quoted above. The same 
wiew was taken by the Calcutta High 
Court in Amiadennussa Bibi v. Itahivi 
(9) and by the Allahabad High 
Ceurt in Vilayat JlasHain v. Misran (10). 
I am therefore of opinion that the 
appellants cannot be allowed the relief 
claimed for by them in the present suit 
and that it has been rightly dismissed 
by the Courts below. 1 therefore dis- 
miss this appeal with costs. 

V . S . / U JIC . A ppea I dism issed . 

(3) [191^ 42 Gal. '2^0=21 C7 L. j/ 'c"i2=28 
X. 0. 713=19 C. W. N. 3S3. 

4191 A, I, R. 1923 All. 304=45 All. 39G. 
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• (Madras) 

Full Bench 

Beasley, CJ.. .Anaktakrishna Ayyar 
AND CURGKNVEN. JJ. 

Poltir Beddi — Complainant — Peti- 
tioner. 

V. 

V iiUmusami Beddi others — Accused 

VvReapondent, 

YJriminal Revn. No. 833 of 1999 and 
CrW Regn. Petn. No. 746 of 1429, De- 
<3idwpn 15th April 1930, from order of 
DisO^^gistrate, Vellore, D/- SSth June 
1929, 0. M. P. No. 69 of 1929. 

^ P. C.f S» 346 (2)^Scope« • 

TheteeM^ of aub-S. (2), Sf 846 are quite 
^lear and ntB^iently wide to embrace a refe- 
Irenes back ^ the ease to the Magistrate who 
eriilnally saknAtted it: A. I. A. 1923 Mad, 5r, 
BxpU and 

US91) Bat. C, 554. Expl. [P 962 0 2] 


S. T. Srinivasa Oopalachari for A, S. 
Sivakaminathan — for Petitioner. 

N. S. Mani for Public Prosecutor 
the Crown. 

Beasley. C. J. — This case comes be- 
fore us on a reference 'made by our 
learned brother Jackson, J« The facts 
of the case are that a complaint was 
made against eight persons on a charge 
of daooity and came before tl^a Second 
Class Sub-Magistrate of Tirupattur. The 
Sub- Magistrate thought that there was 
no ba^ig for Uiat charge, but as of the 
eight persons accused before him one 
was alleged to have been armed with a 
stick and a deadly weapon, he thought 
tha? the charge was one under S. 14S, 
1. P. G., namely rioting armed with 
deadly weapons, and accordingly sent 
the case on under S. 346 *(1), Criminal 
P. C. to the Joint Firsb Glass Magistrate 
for disposal. The Joint First Class 
Magistrate, after going into the case, 
ditiered from the view taken by the 
Second Class Sub-Magistrate and thought 
that the evidence disclosed that the 
accused' might be guilty of- some leaser 
offence. In dealing with 'the matter he 
pointed out that accused 5 who was the 
only accused stated to have been there 
armed with deadly weapons and having 
taken part in the riot was merely 
a spectator and took no part whatever 
in the rioting, and dismissed the com- 
plaint against him. He referred the 
case back under S. 346 (2), Criminal P.C. 
to the Second Class Magistrate on 30th 
May 1929. The complainant in the case 
feeling aggrieved at this order preferred 
a revision petition to the District Magis- 
trate and be dismissed it as he came to 
the conclusion that the case had been 
properly dealt witli by the Joint Magis- 
trate. Against this order the complai- 
nant presented a revision petitjt)n to 
the High Court. Jackson, J„ before 
whom it came, while strDngly holding 
the view that the Joint First Class 
Magistrate was acting within his jiuris- 
diction when he referred the case back 
to tbe Second Class Sub- Magistrate, felt 
himself very much embarraSsed by a 
decision in In re, Kothur Hampanna^l). 
This decision be took to be one bolding 
that the question of jurisdiction is irre-* 
vocably fixed by the lower Court when 
it submits the case under S. 346 {1) to 

(1) A. I. B.n9il8 

Cc. L. J. 710=45 UjA. 846. 
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the superior Magistrate. S. 346 (2) 
reads as follows; 

Magistrate to whom the case is submit* 
ted may, if so empowered, either try the case 
himself, or refer it to any Magistrate sabordi* 
nate to him haviog jurlsdiotion, or commit the 
accused for trial.'^ 

If our learned brother Jackson, J., is 
right in his interpretation of the judg- 
ment, in In re* Kothur Ilampanna (1) 
then we are clearly of the view that that 
case was wrongly decided. But, first of 
all, we have got to see whether the in- 
terpretation placed upon that judgment 
by our learned brother is coriract or not. 
He has taken thejast paragraph of that 
judgment on p. 848 to‘ mean that « the 
Magistrate therein referred to is the 
Magistrate who makes the submission 
under S. 346 (1) and not the Magistrate 
who refers the case under S. 346 (2). 
In that view of the judgment, that case 
does decide that it is the charge which 
the Magistrate who submits the case 
under S. 346 (l) thinks is the right one 
that the Magistrate to whom he submits 
the case has to deal with and that 
charge alone. He has got to try it 'and 
dispose of it himself or commit the ac- 
cused for trial. If that is the correct 
understanding of that judgment then, as 
before stated, we are clearly of the opi- 
nion that that judgment is wrong. Sub- 
S. (2), S. 346, is perfectly clear, definite 
and wide and the Magistrate to whom the 
case is submitted has got to do three 
things. He has either got to try the case 
himself, or after having heard it to a 
certain point, refer it to any Magistrate 
subordinate to him who has got juris- 
diction to try the case or to commit the 
accused for trial. We think that that 
is really what was .meant in In re, 
Kothur Hampanna (1), and that the 
Magistrate therein referred to is the 
Magistrate making a reference under 
S. 346 (2). Although the section alone 
is referred to and no subsections are 
referred to, we think, having regard to 
thS facts of the case and the observa- 
tions made at p. 847, that the Magis- 
trate to Ay bom the case has been sub- 
mitted was intended to be referred to. 
At<ip. 847 it. is Seated as follows : 

^ ** It may be urged that the $ub« Magistrate 
who seat up the ease was eaberdinate tu the 
Sab-l>ivisioaal Magistrate and that his erdi^ 
was iu effect a raferenqe to. him. If so the 
refereuoeuhottld have been xaade explicitly and 
with some distinct indication of what aetion 
the Sub- Magistrate was to take, not with an 


obseute injuoction which could afford no real 
guidance.*' 

What happened in that case was thafc 
the First Glass Sub- Divisional Magis- 
trate to whom the case had been sub- 
mitted by the Sub-Magistrate made 
an order as follows *: 

» " The Sub-Division^]i Magistrate declines 

transfer the 'case to the file of another Sub- 
Magistrate," 

and then later on ; « 

** As regards the section under which the 
offence, if proved, is likely to fall, the Sub- 
Magistrate is requested to study the commeb- 
tary carefully under S. 87d, 1. P. G." 

* r * . 

In the ^opinion of thS Bench that was 
not the proper way to deal with tlve 
case submitted to him. Reference was 
made in that case to two unreported' 
cases, QueenSmpress v. Fakira (2) and 
Queen^Empress v. Purushotam (3), as 
authority for the position that a 
superior Magistrate cannotT sicnjply re- 
turn a case to the subordinate Magis- 
trate from whom it comes but musk 
refer it to some other Magistrate or dis- 
pose of it himself. But these oases ott 
examination do not seem to go to thah 
length. If they do we are clearly of 
the opinion that those cases were 
wrongly decided, because the terms of 
sub-S. (2), S. 346, are quite clear and 
sufficiently wide to embrace a reference 
back of the case to the Magistrate who 
originally submitted it. In 9 ^r view 
therefore there is no warrant fpr sayingj 
that the Magistrate who acted underj 
8. 346 (2) bad no jurisdiction in tbisj 
case so to act. The question argued' 
before our learned brother Jackson, 
J., was merely a question of juris- 
diction. No argument was addressed* 
to him upon the merits. We have hearA 
a brief argument upen the merits of th& 
case, and in view of the order of thf 
Magistrate in which he states that the 
evidence points to the fact that acousel 
5, who is the only person alleged to bave^ 
been present atmed with deadly wea- 
pons was merely a spectator, we think 
that thaview he took with r<egard ta 
the offence possibly committed by tfae« 
accused itorsons was correct. As sooti 
as accused 5 was eliminated from the» 
charge obviously no charge against tba 
other accused* persons of rioting armed 
with deadly weapons could possibly lie* 


ti) [1390] Rat. Un. Or. 0. 499. 
(S) [1891] Bat. Uu. Or. 0. 054. 
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In riQw ot the observations^ we have 
made the petition must be dismissed- 
F.II.S./S.K. Bevision dismissed. 


1930 Cr, Cases 963 

(Madra*) 

Full Bench 

^Beasley, 0. J., and Anantakhishna 
* Ay Y AR A]ff D' OURGEl^irE N , J J- 

Pilla Bamaswami'-^ Accusad — Peti- 
tioner. 

• V. 

President^ Taluk Board, Tadepalli- 
gildam — Oomplainarft— Respondent. 

Onminal Revn. No. 894 of 1929 and 
Criminal Revn. E6tn. No. 802 jof 1929, 
decided on 15th April 1930, fiom judg- 
tnent of Second Class Stationary Sub- 
Magistrate, Tadepalligudam, in Misc. 
Case No. 44 of 1928. * 

Madras Local Boards Act, S. 221 — Magit* 
trate to whom case is referred under S. 221 
can oeniilder whether alleged encroachment 
'Was true: 40 888=91 J. C. 529=.4. J. B. 

1926 Mad. 1015; 108 /. C. 414=4. 1. R. 1928 
Mad. 495; 101 I. C. 910=4. 1. R. 1927 Mad. 
Ills; 97 /. C. 947=4. I. R. 1926 Mari.. 1068 
and 97 J. 0. 812, Overruled. 

The Magistrate, to whom a case is referred 
under 8. 221, for recovering a fine ii&posed for 
alleged enoroaohment, has power to go into the 
question whether the alleged enoroaohment 
was true and therefore juetided the imposition 
of the fine: 49 Mad. 888=91 I. C. 529=A. 1. 
K. 1925 Mad. 1015; 108 1. C. 414= A. I. R. 
1928 Mad. 495; 104 1. C. 910=A. i. R. 1927 
Mad. 1113; 97 l.C. 947=A. I. R. 1926 Mad. 
1068 and 97 I. C. 812, Overruled. 4. /. R. 
1928 Mad. 682; 4. 1.R, 1929 Mad. 600; Cr. Revn 
1039 0/1928 and C. B. Revn. No. 247 of 1929, 
Confirmedi [P’965 C 1] 

r, Oovindarajachari — for Petitioner. 
K. Kameswara Eao and N. S. Mani 
for Public Prosecutor^ lot Respondent. 

CurgeUYun, J.— This criminal re- 
vision case comes before this Full 
Bench in the following circumstances. 
Under sub-S. (1), S. 164, Madras Local 
Boards Act, the Taluk Board of Tade- 
paUigudam imposed a penalty of Rs. 50 
upon the petitioner in respect of an al- 
leged encroachment in the village of 
Tadepalligudam. He is said to have 
oreoted a shed without permission upon 
ground belonging to the Taluk Board. 
The petlttoner did not pay the penalty and 
8)Ccordingly tho matter was referred to 
the Magistrate’s Court under S, 221 
which provides that, in default o^ pay- 
ment of such a sum, it imy be levied 
under ihe warrant of a Magistrate. At 
the hearing of the ease tfae point arose 
whether the Magistrate wee competent 
Ito go into tbe question Whether the al- 


leged encroachment was true and there- 
fore justi&ed the imposition of the pen-f 
alty and following certain decisions the; 
Court came to the conclusion that it was 
not open to it to enquire into an issue 
of this character and accordingly al- 
though it recorded the evidence, it re- 
fused to give an opinion upon the matter 
and directed that a warrant should issue 
for recovery of Rs. 50 together with Bs. 
10 as costs. The petitioner thereupon 
presented this criminal revision case, 
which came in the first instance before 
JacksonT, J. That learned Judge found 
that therd were conflicting decisions 
with regard to the. question at jssue, and. 
deeding it to be an important point 
which frequently arises, directed that 
the matter should be placed before the 
Chief Justice for orders. . 

The case law upon this subject has 
been laid before us and opens with the 
case of Ramachandran Servai v. 
President, Union Board, Karaikudi 

(1) decided by Wallace and Devadoss, 
SJ. They were ot the opinion that, 
if a contention of this kind were al- 
lowed to prevail, the Magistrate would 
be constituted ' as a sort of appel- 
late authority over the Local Board 
in the matter of deciding whether or 
not there had beeu in fact an eucroaob- 
ment; and they pointed out what in- 
convenience would arise from such a 
situation. Nor did they think tbat.the 
language of S. 221 would justify such a 
construction. This case was followed 
by Devadoss, J., sitting alone, in JBan- 
gesa Bao v. Swaminatha Ayyar (2) and 
again by myself in Narayana Ayyar v. 
Subramania Chetty, A. I. B. 1927 Mad. 
1113. So far as my recollection of that 
eases goes, no cases contra were cited be- 
fore me and, sitting singly, I was of 
coarse bound to follow the ruling* of a 
Bench. In the (1926) Madras Weekly 
Notes volume will be found two succee- 
ding oases, Union Board, Paramakudi v. 
Ohellasami Tevar (3) and Syid Mustayjia 
Saheby. Union Board of Kaveripatnam 
(4) decided by Devadoss and Waller, JJ. 
In the judgments delivered by Waller, 
J. be was of opinion that under the 
^ (i)“A.T“‘R. 1925 Mad. 1015=91 I. C. 529*27 
Or. L. J. 97=49 Mad. 888. . 

(2) A. L B. 1928 Mad. 495=108 I. 0. 414=29 
Or, L. J. 389. 

(3) A. I. B. 1926 Mad. 1088=97 1. 0. 947=27 
Or. Ij. j. U87=(19sI 6| M. W. N,i676. 

(4) [1926] 97 1. 0. . dl2is27 Or. h. 3. 11S0= 

(1926) M. W.N. 678, ^ ; 
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parAltol procedure by which a proeecu* 
tion ia instituted for breach of the law 
regarding enoroachments and which is 
provided for in S. 164 (2) and 207 of the 
Act, iti was open to an accused person to 
raise this question of whether the al* 
leged encroachment was indeed an en- 
croachment or not. But he was of opi- 
nion also that anomalous though it 
might be when the case came before the 
Court under S. 221 the decision in 
Samachandtan Servai y.Presidenit U nion 
Boards Karaihvdi (1), was right and 
should be followed. “ ♦ 

The first Bench which seefias to have 
taken a contrary view was in Emperor 
V. Oovayya (5), where] Phillips . and 
Madhavan Nair, JT. bad to deal with 
circumstances which gave rise to 
proceedings under S. 221, the petitioner 
in that case having erected a pandal 
without the permission of the Union 
Board. The decision proceeded subs- 
tantially upon other grounds but both 
the learned Judges, while acknowledg- 
ing that this point did not really have 
to be decided, expressed their inability 
to follow Bamachandran Servai v. Pre- 
sidents Union Boards Karaikudi (l). Phil- 
lips, J. observes with reference to the 
alleged inconvenience mentioned by 
Wallace and Devadoss JJ. in that 
decision : 

“The anoxnaly pointed out by Wallace, J. is 
that such a view would amount to the Magist’ 
trate being set up as a final Judge over the 
Local Board. When, however, it is remem- 
bered that the Board has applied to the Magis- 
trate for the recovery of the dues, it is not open 
to the Magistrate to decide summarily and re- 
cover the amount without enquiry; and he 
must be satisfied before he issuss the order 
that such order is correct. If the offender had 
been prosecuted under S^. 219 he would be able 
to plead that no offence had been committed 
by him and therefore on the facts of this case 
it is difficult to hold that he must be precluded 
from fuch a defence because a different form 
of procedure has beeu taken against him.** 

That in other words, of course, is the 
anomaly detected by Waller J. in Syid 
Mustafa Saheb v. Union Boards Kaveru 
patam (4). A similar case came before 
Waller and PandaUi, JJ. in In re, Rahim 
Sahibs (6) and there, after referring to 
all the previops decisions, the conclu- 
sion was coi^ to that Bamachandran 
Servai v* Prmdentf Unian Boards Jj^arau 
kudi (1) h ad hem wron gly jlyided 

(5) A. l b! 1998 Mad. I. 0. M^s29 

Or«L. J. 68XSS51 Mad. S66. 

it) A.I.B. 1929 Mad. 600^^1929 Gr. C. 599118 
I. €. 278930* Cr. L. J. 91la»62 Mad. 714^ 


and the view was expressed that a 
Magistrate should go into the ques- 
tion of the merits of the Board's action 
before enforcing the payipent of the 
penalty. The same point has been de- 
cided in the same sense by Waller and 
Anantakrishna Ayyar, JJ., in Criminal 
^ Revision Case^ No, 1089 of 1928. As. I 
have already said ‘it has not been dis- 
puted before us that, where a prose- 
cution has been instituted for failure ta 
comply with the terms of a notice, it is 
competent to the Court in disposing cf 
the case under S. ‘'207 to undertake an* 
enquiry of this character. < This has 
been recently decided 6y a Bench com- 
posed of the learned Chief Justice ard* 
Cornish, JJ., in a case so far unreported; 
Criminal Revision Case No, 247 o/1929. 

Tt appears then that the recent trend 
of authority has been distinctly in the 
direction of holding that the n^ature of 
an alleged encroachment may be investi- 
gated. Mr. Mani, however, for the Crown 
has asked us to hold on the language of; 
the Act itself that this view of the 
matter js incorrect. Under S. 164 (l) 
the land which is occupied must be 
vested in or belong to a Local Board. It 
is only then that the occupant shall be 
bound to pay such sum as may be de- 
manded of him by the local authority 
by way of penalty and, “such sum,” the 
section goes on, "may be recovered in 
the manner hereinafter provid^'d.” This 
seems clearly to mean that the recovery 
of the sum must .be contfogent upon 
satisfaction of the conditions which the 
section lays down, namely that the 
land must be vested in or«, belong to a 
Local Board and accordingly it would 
be illegal for the Board to levy a pen- 
alty in respect of a socalled encroach- 
ment upon any land which does net, 
satisfy that condition. Whether or not, 
however, it is open to the Court which 
has to enforce this order under B. 221 
to enquire into whether the land was 
so vested or not must of course depend 
upon the terms of that section. It may 
be conceded that they are 'not very 
clear. The last sentence of sub-S. (l) 
provides lhat : 

*'th6 amount of apportionment of any. such 
Bfim shall in case of dispute be asoertainpd ]by 
such Magistcatd.’* 

It, is possible to give a narrow and! 
algo a broad meaning to that diraoticn. 
B# wa think that it would be very raa- 
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•aonable to gi?e it the construction which 
iias been adopted by the learned Judges 
who decided Emperor y. Oopayya (5), 
namely that where the Court has power 
to decide* upon the amount or the ap- 
jportionment of the ‘sum : 

is difSoult tojanderstand ift should not 
%e open to it to decide that the atnount is nil.** 

It seems undesirable to go into the 
•relative advantages and* disadvantages 
of the two constructions. In the one 
case it has been suggested that the Ma- 
gistrate would be converted into a civil 
Court if he had to go into the (difficult 
•questions of titl9 upon which many of 
^hose encroachment 6ases are founded. 
On the other hand there is the disad- 
vantage that under S. 164 a Local Board 
may, perhaps without due enquiry, im- 
pose and demand a penalty in respect of 
an alleged encroachment and that, if 
the power of the Magistrate to enquire 
into the truth of the prosecution allega- 
tions is withheld, the party has no re- 
medy except that of a slow and trouble- 
some civil suit. The clear prepcjhderance 
qf opinion is in favour of the view that 
the Magistrate has such a power and we 
are of the opinion that it is the correct 
view. In these circumstances, we set 
aside the order of the trial Court and 
remand the case for a finding on the 
evidence whether the alleged encroach- 
ment is true, and for disposal, accord- 
ingly. jdeanwhile the fine and costs 
paid, if any, will be refunded. 

P.B.S./S.N. ^ Case remanded. 

1930 Cr. Cases 965 (1) 

* (Lahore) 

Addison, J. 

Baisakhi Bam and others — Accused — 
Petitioners, 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 618 of 1929, De- 
cided on 25th October 1929, against 
•order of Mag., First Class, Lahore, D/- 
12th October 1928. 

Criminal P. C., S. 133 — S. 133 Unintended 
for unlaUrful obstruction lately built on 
public place. 

Section 183 is not intended for lo&g standing 
obstmotions but for an unlawful obstruction 
lately built in a public place : A, J.B. 19S26 
ML 167 (1), Foil. . [P 966 0 2] 

Shambu Lai Puri^tov Petitioners. 
Order. ~ The Additional Sessions 
Judge of Lahore has referred three 
eases Or. Bev^ 618-89. Or, Bev. 619-99, 
«Or« Biv. 909-29, orders passed under 
1930 Or. a 121 b/4 


S. 133, Oriminal P. C., by a First Class 
Magistrate to this Court in order that 
the orders should be quashed. 

What happened was that the Muni- 
cipal Committee gave sanction to three 
persons to construot tharas in front of 
their doors on the Lytton Boad. These 
tharas were constructed on land bet- 
ween the houses and a drain running 
alongside the road but at some distance 
from the houses. Permission was given 
in the,oase of two persons in the year 
1911 and in the case of the third in the 
year 1921. The Public Works Depart- 
ment of Government are thd complain- 
ants. It has been held established that 
the whole road right upto the houses 
and beyond the drain belongs to Go- 
vernment. Apparently up to 1924 or 
1925 the road was shown in possession 
of the Municipal Committee though un- 
doubtedly the true owners are Govern- 
ment. It is obvious, however, that t^e 
'Alunicipality bona fide thought that it . 
could give permission toJbuild on the 
land as it seems to have considered that 
the land belonged to itself. 

In a case reported in A. I. B. 1926 
All. 157 (1) an order similar to the pre- 
sent orders was set aside. It was 
pointed out that the alleged obstruction 
was at least 15 or 16 years old, and it 
was held that S. 133, Criminal P. C., 
was not intended to be employed to 
avoid the necessity of filing a civil suit 
in regard to a construction which had 
been in existence for some 15 years. My 
view is the same as that taken by Da- 
niels, J. S. 133, Criminal P. 0., is not 
intended for long standing obstructions 
but for an unlawful obstruction lately 
built in a public place. 

I therefore accept "all three petitions, 
and set aside the three orders bf the 
Magistrate First Class ordering the tha- 
ras to be demolished. 

V.S /b.K. Order set aside. 

1930 Cr. Cases 965 (2) 

(Oudh) 

Baza and Pullan. jTj. 

Emperor 9 

Bhagwandin — Accused — Opposite 
Party. 

Oriminal Bevn. Applo. No. 6^ of 1930, 
Deoiled on 11th July 1930, from order 
of Sees. Judge, Fyzabad, D/- 22nd Mereh 
19 ^ 0 - ■ , 
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Cftfliinial Trimi— Court’i duty— Mera fact 
that .accuaad it young doat not juttify not 
patting of death tantence— Partont under- 
•tanding nature of act are liable to ‘ extreme 
penalty of law— Pdtnal Code, $« 302. 

There It no law which juitifies a Oourfe in 
not pasting a sentence of death on any penon 
merely because he is young. All persons who 
can understand the nature of their act are 
liable to the ‘extreme penalty of law. Youth 
may be a oiroumstanoe to be taken into con- 
sideration when the aocused person is not fully 
able to understand the nature of his act or 
has been influenced by older persons. The con- 
sideration that the aoonsed may refornf should 
be excluded in all questions where* a capital 
sentenoe can be inflicted. It is not for legis- 
lature to refofm murdfbrers.* *[P 966 0 1, S] 

H, Z, Ghose — for the Crown. 

Af. Jf. Kidwai'-tov Accused. 

Judgment.— This is an application 
filed on behalf of the Local Government 
for revision of the sentence of transpor- 
tation for life passed by the learned 
Sessions Judge of Fyzabad on one Bhag- 
wandin Lonia. The accused was found 
guilty of the offence of murdering & 
sftiall boy of six for bis ornaments. We 
have heard counsel on behalf of the ac- 
cused as to whether the conviction is or 
is not justified. In our opinion the case 
was clearly proved. Not only was 
there ample evidence that the accused 
committed the crime, but there is on the 
record a long and detailed confession 
made by him to the Magistrate after be 
had been given ample time for reflection. 
We are satisfied that the conviction was 
a proper conviction. In such cases it is 
the duty of the Judge to give reasons for 
not inflicting the death penalty under 
S. 367, Cl. 5, Criminal P. C. In the pre- 
sent case the Judge has given the fol- 
lowing reasons: (1) lHhat the accused is 
a young lad of al^out 18. (2) That he 
may gtill reform. ^3) That the murder 
was committed without premeditation. 

As to the third finding we do not con- 
sider that it is justified by the evidence. 
The aocused decoyed this little boy iuto 
a dbgaroano' field, gave him sugarcane 
to eat, removed his ornaments and when 
he cried |bnd said that be would tell his 
parents ..be strangled him. This does 
not in our Opinion bespeak an unpremi- 
^ ditated' criide. As to the age of the ac- 
^ oused he is said to have 'been either 18 
pr 19 years of age. Ete is an adult and 
has reaghed years of discretion. There 
is no law whie^ justifies a Court in hot 
passing a sentence of death on any pep> 
son merely because he is vouni. All 


persons who can understand the, nature] 
of their act are liable to *the extreme; 
penalty of the law. Youth %iay be a| 
oiroumstanoe to be taken into considera- 
tion in offences where the accused per- 
son is not fully able to understand the 
nature of his afct, of has been influenoed 
by older persons. But this is a ease in 
which a youth has deliberately mur- 
dered a small boy for motives of greed 
and there is no suggestion that he was 
prompted to the Criftie. by any motive 
except his own base nature, pfhere re- 
mains th^ second consideration, and this] 
is one which should be excluded entirely 
in all questions where a capital sentenoe 
can be inflicted. It is not for the legis- 
lature to reform murderers. The sen- 
tenoe of transportation for life is im- 
posed in cases where there are the 
opinion of the Court some * extenuating 
circumstances, and it is not necessary 
in the interests ,of the public at Urge 
thatlhe sentenoe of death, which U 
primarily a deterrent sentence, should 
be infliefbd. There is no question of the 
reform of criminals who are 'senteno^' 
to transportation for life. In our opi- 
nion this was a brutal murder. We do 
not consider that the accused was so 
young that he did not understand the 
full nature of the act. He rendered him- 
self liable to the full penalty prescribed^ 
by the law and we can find no extenuat- 
ing circumstances. We, therefore, al- 
low this application and impose the* 
sentence of death on Bhagwandin Lonia. 
The order of the Court is that he be 
banged by the neck till he*be dead. 

B.M./R.K. Order accordingly^ 


1930 Cr. .Cases 966 

(Lahore) 

DALIP SlKGH, J. 

Sita Bam— Plaintiff— Appellant. 

V. 

Bam Lai and auoifcer— Defendants — 
Bespondents. 

Second Appeal No. 189 of 1929, Deci- 
ded on 3rd April 1929. 

Legal Praclitioner— Counsel InteadiagtO' 
appear at witness should not conduct easo. 

. It ia improper for a oouasel who is kateading 
to appear as a* witness for a party tooondnet- 
the eaet on hie behalf. [P 967 0 1] 

t Bam Lai inand— for Appellant 
Shamair Ohand'-^tot Beg^ftdentg, 
JttdgiKieiit. ~ The only iiditt that 
Atises for deoision in this anneal it whe« 
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ther certain evidence ehonld be allowed 
to be led on behalf of the plaintiff 
whose case •has been dismissed .in both 
the Cocgrts below, and rightly so on the 
record as it stands. As regards the re- 
fusal of the Courts to admit further evi- 
ienoe^the facts are that the plaintiff on > 
9th January 192$, applied for sending 
for a municipal file which was duly sent 
for and kept along with the Court’s re- 
cord. Later, a clerk was summoned 
with the same file. •The clerk appeared 
on 27th October 1925, naturally without 
the file which w^s already in Cou^t and 
the clerk stated that he could ^not trace 
it in the Municipal Office. Nobody seems 
to have remembered tha*t the file had 
been previously sent for. • The plaintiff 
then proceeded on the assumption that 
the file was not traceable and closed 
his base. The case was postponed on 
account of the plaintiff going on active 
service. On 16th March, after the plain- 
tiff <had closed his case on 14th March 
1928, an application was put in .on be- 
half of the plaintiff to summon two new 
witnesses, Ghulam Mohammad Mistri 
and Lala Lai Chand, to prove the muni- 
cipal file which had been discovered on 
that very day by plaintiff’s counsel 
when he was inspecting the record for 
the purpose of argument, the date for 
which was fixed on the 19th. T am in- 
formed^y counsel for the appellant be- 
fore m^ that Ghulam Mohammad Mistri 
was to prove a plan which had been 
prepared by him and which was on the 
said municipal file and Lala Lai Chand, 
Pleader, who had been one of the plain- 
tiff’s counsel in the case was to prove 
the report made by Lala Lai Chand 
as Municipal Commissioner with refer- 
ence to this very house at the time 
when the said house was rebuilt. 

Counsel for the appellant did not con- 
test before me that it was improper for 
Lala Lai Chand, who evidently intended 
jail along to appear .as a witness for the 
Iplaintiff, to have conducted the case on 
his behklf and it seems to !ne that it 
jwould be improper for thig Court to 
sanction any such procedure. Apart 
from this two Courts have considered 
whether the prayer of the plajntiff 
should be granted or not. It is obvious 
that it was the neglect of plainti^’s 
counsel which caused the initial error. 
Further I agree generally with the learn- 
ed District Judge’s observations as to 


the effect of the admissions of the plain- 
tiff and the plaintiff’s mukhtar, who is 
plaintiff’s own father, that the ease- 
ment they claimed had been enjoyed by 
the permission of the defendant’s coun- 
sel, for the appellant contends that the 
admission could not be fatal to the case. 
No doubt this is so but repeated ad- 
missions would certainly throw a very 
heavy onus on the plaintiff * whioh| in 
my opinion, would not be discharged by 
the' evidence^ which at the time was ex 
parte. 

I, therefore, see no force in the pre- 
sent appeal apd X ^dismiss, it with 
costs. 

p . r ./ r . k . Appeal dismissed^ 

1930 Cr. Cases 967 

(Allahabad) 

SaLAIMAN AND NiAMATULLAH, JJ. 

Kapoor Chand Jain — Applicant. 

V. 

' Emperor — Opposite Party. 

Civil Bevn. No. 37 of 1929, Decided 
on 25th April 1930, against order of 
Collector, Agra', D/- 15th October 1928. 

(a) High Courts Act, S. 15— Revision lies 
from order including person in list ol touts 
— Legal Practitioners Act, S. 36. 

High Court ‘oan entertain in exercise of 
general powers of superintendence an applica- 
tion in revision from an order of District- 
Magistrate including the name of a person in a 
list of touts under S. S6, Legal Practitioners 
Act: 21 All. 181 and A. J. R. 1928 All. 834, 
Reh on. [P 968 C 1] 

(b) Legal Practitioners Amended Act (15 
of 192‘6), S. 2 (A) — Enquiry entrusted to> 
Subordinate Court — Superior Court cannot 
include name of person in list of touts con- 
trary to recommendation. 

If the enquiry is entrusted to a subordinate 
Court it is the subordinate Court which must 
be satisfied that the person is proved to be a^ 
tout. If that authority is not satisfied and 
does not send up his name, the superihr autho- 
rity which itself made no enquiries cannot in* 
elude the name of a person who has not been 
so recommended. [P 968 0 21 

Baleshari Prasad — for Applicant. 

17. S. Bojpai— for the Crown, 

Sulaiman, J. — This is an application^ 
in revision from an order of the District 
Magistrate and Collector of Agra itiolnd- 
ing the name of Kapoor Chand in-^ list 
of tonts under S. 36, Legal Practitiongra 
Act, framed and published by , him^ 

A jf^teliminary objection is taken thal 
no revision lies. We thinletbat thin ; 
gneetioh is now eonoluded by tha \ 
opinion expressed in Kushi ! 



968 Eapook Chakd Empjebob (SaUimaa, 7 ,) 1090 


B^peror (1), where followiag an earlier 
0aae inthe matter of the petitioa of 
Modho Bam (2), it was remarked that 
this Oourt oould interfere in the exer- 
iOise of the geqeral powers of Baparin«> 
tendenoe oonferred upon it by S. 15, 
High Courts Aot, 1871 and S. 107, 
Government of India Aot. We may point 
out that although this objection was 
not raised, another Bench also did enter- 
tain the application in Ohafoor 'Khan 
T. Emperor (3). 

On the merits we find that the order 
of the District Magistrate and Collector 
eannot be supported. Instead of making 
an enquiry into {he domplaint hioagelf 
he thought it fit to entrust. the enquiry to 
the Joint Magistrate under him. The 
Joint Magistrate took evidence and drew 
a report in which, so far as Kapoor 
Cband was concerned, his opinion was 
that there was a possibility that this 
man’s name had been included in the 
list on account of party intrigues against 
him owing to his association with thd 
police. The Joint Magistrate noted 
that a pleader supported another wit- 
ness who said that Kapoor Chand was 
a man of respectable status. The actual 
recommendation was in the following 
words: 

'*At any rate tha caaa against this man is 
doubtful, of which he should be given the 
hanefit.'* 

This report bears the date 12th 
October 1928. On 15th October the 
District Magistrate and Collector passed 
the order which is the subject of revi- 
sion. He started by saying: '*I accept 
the report” and then went on to declare 
that all the persons including Kapoor 
Ohand were declared touts and remarked: 

**A11 these persons were* given an 'S^pportu- 
nlty to explain their activities in and about 
<lourt and all failed.’* 

Although the report of the Joint Magis- 
trate was in favour of Kapoor Chand, 
the District Magistrate did not give 
him any opportunity to appear and to 
be Ibllowed to be heard, it is not 
correct to say that he had failed to 
^explain h\fi activities because the Joint 
Magistrate, who enquired into his case 
didaotfeel flatis&ed that the case had 
i^een made out against him withoirt any 

xeasonabie doubt. It is also extraordi* 

• ' 

(1) A. 1. B. 193i AU, 693879 L 0. 698=316 All. 

676.* 

(9) i:i899] 31 All. 181=3(1899) A.W.N. 16. 

181 A4B. 1938 All, 881, 


nary that although the learned Diatriet 
Magistrate and OoUeotor said that he 
aooepted the report, he actitally differed 
from the recommendation of the Joint 
Magistrate so far as Kapoor Ohand was 
oonoerned. Apart * from these irregu* 
. larities we ^hink thajj the l^istrift 
Magistrate has acted illegally in de> 
daring Kapoor Chand a tout. 

Under S. 2 (A), Legal Practitioners 
Amended Act (Act 15 of 19S6), if the 
District Magistrate sends the names of 
persons suspected to be touts to a 
SubortliDate Court andi,;that Oourt holds 
an enquisy and reports to the authority 
which has ordered the enquiry the nante 
of such persod who has been "proved 
to the satisfaction of the Subordinate 
Court to be a tout” that authority may 
include the name of such person in the 
list of touts. It is therefore quite bloarj 
that if the enquiry is entrusted to a, 
subordinate Court it is the subordinate! 
Courjt which must be satisfied that the 
person is proved to be a tout. If that| 
authority is not satisfied and does not 
send up his name, the superior authority, 
which itself made no enquiries cannot| 
include the name of a person who has! 
not been so recommended. The DistrictI 
Magistrate did not make any additional 
enquiry himself, but merely acted on the 
report submitted to him. We think 
that be acted illegally in going '<:ontrary 
to the report. “ 

We have already j>ointed out that no 
opportunity was given by the District 
Magistrate and Collector to Kapoor 
Chand to appear and show sause, parti- 
cularly when the report of the Joint 
Magistrate was in his favour. This was 
in contravention of the proviso to that 
section. We accordingly allow this 
revision and set aside the order of the 
District Magistrate and Collector dated 
15th October 1928 so far as it concerns 
Kapoor Chand and direct that his name 
be not included in the list of touts. 
We direct that the parties should bear 
their own costs of this revisionP 
f.n./b.k. Bevision allotved. 
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1930 Cr. CtttM 969 

(CalcatU) 

Bankin, 0, J. AND 0. 0. Ghose, J. 

Emperor 

• V. 

•Kutub Bux — Accused. 

Jury BefJ No. 11 o£ 1929, Decided on 
2ud May 1929. made by Sess. Judge, 
B&jshabi and l^falda. * 

(a) Efidence Act, S. 24— Co-villager exer- 
claing no influence or authority is not 
" lierson in autho|fity.'* 

It would b€ doing violence to the terms of 
S. 24, to hold that a oo- villager who does not 
eze'roise any influence o( authority in the vil- 
lage fs a person in authority, although the ac- 
cused might* have ^thought him to bd such 
a person: A. J. R. 1923 GaL 458; 11 C. W. N. 
9(R and A. I. R. 1922 Lah. 263, ReL on. 

. [P 971 0 1] 

(b) Evidence Act, S. 24 — Prisoner may be 
convicted on his own confv*lcn without 
any corroborative evidence and e ven when 
confession is retracted he may be convicted 
if jur^ believe that confession contains true 
account df prisoner’s connexion with crime. 

It is a rule cf practice not to rely on a re- 
tracted confession unless it is corroborated by 
some evidence to show that the confession is 
tirue. As a matter of law it cannot be* laid 
down that a confession made and subsequently 
retracted by a prisoner cannot be* accepted as 
evidence of his guilt without independent cor- 
roborative evidence, and a prisoner may be 
conviotedf on his own confession without any 
corroborative evidence and even when a con- 
fession has been retracted, if the jury believe 
that* the •confession contains a true account of 
the prisoner's connexion with the crime. 

[P 971 C 1] 

KhundJcar — for the Crown. 

Mriiyunjay Chattopadkyay and Suku- 
mar HaSra — for Accused. 

C. C« Ghose, J.-^This is a reference 
by the learned Sessiens Judge of Baj- 
shahi and Malda under S. 307, Criminal 
P. C., arising out of a case, in which 
the accused Bandhu and Kutub were 
charged with having committed au 
offence punishable under S. 302, 1, F. C. 
The jury brought in a unanimous ver- 
dict of not guilty against both the ac- 
cused. The learned Judge disagreed with 
the verdict of the jury and, being of 
opinion that, in the ends of justice, it 
was necessary that the entire case 
should be laid before this Court, has 
made this present reference. 

The case for the prosecutioh, shortly 
stated, is as follows: On Ist January 
1928, which was a Sunday, the deceased 
Paitu left his home, affer taking his 
meak in tbs evening, to look after his 
kalai in a field, which was at a littlb 
distance off to the west of his house. 
1930 Or, C/122 


There was a hut in the kalai field. It 
appears that three persons, named 
Ohhota Uniad, Makbul and Kutub, went 
later in the evening to the house of 
Paitu and made enquiries about him. 
Salikhan Bewa. the mol^her, told them 
that he had gone to the field. They 
called Bandhu, brother of the deceased 
Paitu, and persuaded him to accom- 
pany them. The next morning, Ban-« 
dbu returned home alone. The mother, 
Salikhan Bewa, asked him what had 
happened to Patlu. Bandhu replied 
that Paitu had gone to Pancbanan- 
pur. Paltn did not however return 
on the next day* namely Tuesday, and 
Salijrhan Bewa, feeling worrfed went to 
two co-villagers, Paigambarand Hamid. 
She told them that Paitu had been 
absent since Sunday night. Paigambar 
thereupon questioned ^ndhn and the 
latter promised to go and enquire at 
Panchananpur. As a matter of fact, 
Bandhu did not go to Panchananpur. In 
the evening, at about 10 p. m., Hamid, 
on his return home from Paigambar’s 
house,, heard voices in . the adjacent 
house. He heard Bandhu and Chhota 
Uniad talking. Chhota Uniad was say* 
ing that ** the dead body must be re- 
moved or else there will be great trou- 
ble.*’ Hamid overheard this and went 
over at once to Paigambar’s bouse and 
told him what he hai heard. Barba Unaid 
was then present at Paigambar’s bouse 
and the three went together to Chota 
Unaid’s house. They saw Bandhu come 
out and Paigambar caught him and 
brought him to bis bouse. Bandhu ask- 
ed Paigambar to save 'him. Paigambar 
promised to do so; Bandhu said that he, 
Makbul, Chhota Unaid and Kutub had 
killed Paitu and had kept his body con- 
cealed in the Kalindri river. 

A number of villagers were tbep call- 
ed and, in the presence of them all, 
Bandhu repeated what he bad already 
said to Paigambar. Kutub, who is a 
servant of Paigambar, was present at 
the time at the house of PaigambaFand 
was immediately arrested by the vil- 
lagers. The ohankidir waq informed 
and both the accused were kept under 
the custody of the ohaukidar duringpthe 
night. Next morning, Bandhu showed 
the villagers the spot where the deal 
body had been concealed. The^barley ^ 
field, where Paitu had been ktfled, #ee 
pointed out by Bandl^u, The 
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went to the barley field mentioned by 
Bandhu and found that the barley 
plants were damaged, ' that there wore 
marks of struggle and also marks of 
blood on the ground, Information was 
then lodged at^the thana; investigation 
followed and, after the necessary en- 
quiries, Bandhu and Kutub were com- 
mitted to take their trial in the Sessions 
Court on a charge of murder. Makbul 
and Chhota Unaid could not be traced 
and it is said that they are still ab- 
sconding. 

Wo have been taken tht-oughlihe en- 
tire record by the learned Deputy Legal 
Komembrancer and by Chattorji 
and it would appear t'hat the evidence 
of Paigambar, Hamid, Hazrat, Gabar, 
Aujal and Jagir, if believed, would tend 
to show that Bandhu made a confession 
before them on the night of Tuesday, 
implicating himself and Kutub and two 
other persons. It is not necessary to go 
through the evidence in detail of these 
witnesses; it will be sufficient if a few 
extracts from the evidence of Paigam- 
bar are set out herein. Paigambar 
stated as follows: 

** At about 9 or 10 p. m,, Hamid and other 
persons left for homo. I was about to go to 
my inner apartments, when Barha Unaid 
came. We had talk about'missing Paltu. Soon 
after this, Hamid returnod. I asked him why 
ho returned. Hamid told me that he sat down 
to pass water on the outer yard, when ho heard 
Chhota Unaid speaking to Bandhu “ the dead 
body will have to be removod, otherwise there 
will be great dangor." 

** Then 1, Barha Uaaid and Hamid went to 
the house of Chhota Unaid. Just when we 
arrived at the house of Chhota Unaid, Bandhu 
was coming out of C/hhota Unaid’s house. X at 
once caught hold of Bandhu and brought him 
to my house. At my house, 1 questioned, as to 
what he was talking to Chhota Unaid, and 
why he did not go to Panohananpur to search 
for Paltu. At first he kep^ quiet. 1 then asked 
him to tell the truth and that I would help 
him in saving him. He fell into my feet aud 
stated chat he, Chhota Unaid, Makbul and 
Kutub— these four persons— had killed Paltu, 

"When Bandhu made this statement, Barha 
Unaid and Bandhu were also present. Barha 
Unaid then cried out very loudly,” 

" tBarha Unaid is cousin of Paltu. Barha 
Unaid is dead. On hearing Barha Unaid's cry 
Nasiruddin, brother of Barha Unaid, came. I, 
sent Nasuruddin to call Hasrath Mandal, 
Qahar Ali,' Mir Waresali, Asgir Mandal and 
otheas. They all came. 1 then made over 
Bandhu to Ha&rath, as he is the pradhan of 
tfhe village and asked him to question Bandhu 
% about Paltu. Hasrath questioned Bandhu about 
Paltu. Bandhu stated to him also that he, 
Kutub, l^akbul dhd Chhota Uniad killed 
Paltu.” 


"Hasrath asked Bandhu, as to wherefrom 
he was called away. Ho stated that he, 
Chhota Uuiad and Makbul were lying in wait 
at the jala 'low land) to the west of Sangu's 
mango garden ; and Kutub w^tnt and called 
Paltu from his kuria (hut). After Paltu came, 
Chhota Uniad and Kutub knocked him down 
and sat on his chest, Bandhu caught hold of 
his legs aud Makbul’ cut his throat with a 
, knife. Hasrath then asked him, ‘Where ha.e 
you kept the* dead body ?’ He replied, ‘The 
dead body has been concealed in the Patia 
jangle in the HUsamari dhab.’ ” 

"Hilsamari is about three miles from our 
village. We did not believe that tne dead body 
was carried so far. We then pressed Bandhu 
to tell the truth about It., Then Bandhu said; 
'The dead body has been kept under water in 
the Kalindri river near the Usir. The body 
has been Wed to a post.’” 

The evidence of the other witnesses 
is, as indicated above, on the same lines, 
and there can--be no doubt whatsoever 
that Bandhu did make a confession 
before these villagers on Tuesday night. 
That the confession was of ..a V 2 )lutitary 
character and was true, there cannot be 
much doubt. The learned Sessions Judge 
points out in his charge to the jury and, 
in his letter of reference, that the con- 
fession q( Bandhu has been amply corro. 
berated in various material particulars. 
On this point, I accept the statement of 
facts, as set out by the learned Sessions 
Judge, and will nob, therefore, repeat 
the same here. It has, however, been 
strenuously argued before us that the 
confession of Bandhu is inadmissible in 
evidence, having regard to the pVovisions 
of S. 24, Evidence Act. It is said that 
Paigambar was a person in authority 
within the meaning of S. 24 and that 
he held out an iuducemont to Bandhu 
before he made the coufessien and that 
such inducement was sufficient to give 
Bandhu grounds which would appear 
to him reasonable for supposing that, by 
making the confession, he was going to 
gain an advantage or avoid evil. There- 
fore, the real point for determination is 
whether Paigambar was a "person in 
authority.” The mere fact that the ac- 
cused Bandhu thought that Paigambar 
was a person in authority is clearly not 
sufficient : Emperor v, Oanesh Chandra 
Goldar (1). It has no doubt been held 
from time to time that too restricted a 
meaning should not be given to the ex- 
pression, but the test has always been ; 
Had the person authority to interfere 

*(1) A. I. R. 1923 Oal. 458=74 I. C, 264=24 
Or. Ij. J. 700=50 Cal 127. 
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with the matter ? : and any ooncern or 
interest in it wouli appear to be held 
sufficient to give him that authority : 
sea for an illustrative case Hegina v. 
Warrinffham (2). Now, Paigambar was 
nob a panchayat as in Emperor v. Jaaha 
liewa (3), nor a lambardar as in Maham- ^ 
Tj/tad l^r V. Emperor (4), nor e. pradhan * 
or village matbar. It does not appear 
from the evidence on record that Pai- 
gambar was a p'erson who exercised any 
influence or authority in the village. In 
other words, the avideuce does not show 
that he can be described as being a 
jperson whose wo?d was accepted by the 
ivillagers. In these circumstances, in 
;my opinion, it would bo doing violence 
to the terms of S. 24, Evidence Act, if 
I were to hold that Paigambar was a 
person in authority within the meaning 
of that section. I am, therefore, of 
opinion that B. 24, Evidence Act, has no 
iapplication and that the confession of 
Bandhu was admissible in evidence. 

I am not unmindful of the fact that 
the confession was retracted.^ It is a 
rule of practice not to rely on a retrac- 
ted confession unless it is corroborated 
by some evidence to show that the con- 
Ifession is true. As a matter of law it 
cannot be laid down that a confession 
made and subsequently retracted by a 
prisoner cannot be accepted as evidence 
of his guidt without independent corrobo- 
rative evidence ; and a prisoner may be 
convicted, on his ov^n confession, with- 
out any corroborative evidence and even 
when a confession has been retracted, 
jif the jury .believe that the confession 
jcontains a true account of the prisoner*s 
connexion with the crime. As referred 
to above, the confession, in this case, 
has been corroborated by reliable evi- 
dence to a material extent and in 
material particulars. Therefore, in my 
opinion, so far as Bandhu is concerned, 
the evidence on record is such that 
the conclusion may safely be drawn 
therefrom that Bandhu was guilty of 
murder. • 

I have not gone into the question of 
motive. The motive alleged* in this 
case, is that Paltu objected to the mar- 
riage of Bandhu with the daughter *of 
one Ouruji, There is some evidence on 

I2) [1851] 2 Den. 0. 0. 447«, 

(3) [1907] 11 0. W. N. 904=6 Or. L. J. 154. 

(4) A. I. B. 1922 Lah. 263=81 I. 0. 655—25 
Or. L. J. 939. 


Bux (0. 0. Ghose, J.) 

this point, but, after all, the guilt or 
otherwise of Bandhu must be deter- 
mined upon the circumstances related 
by the witnesses. 

The case against KutuJ} stands on a 
different footing. The main evidence 
against him is the retracted confession 
of the co-accused. The learned Sessions 
Judge is of opinion that the confession 
of Bandhu, so far as Kutub is concerned 
is also true. It is said that the confes- 
sion of Bandhu, as against Kutub, de- 
rives corroboration from the fact that 
blood-stains were found on the vast that 
he was wearing and, that several in- 
juries were found on his right hand, 
namely, three scratch marks, one cut 
and one abrasion. On behalf of Kutub, 
it was sought to be suggested that the 
injuries referred to above were caused 
by a fall with a tin canister. No doubt, 
the Imperial Sorologist is of opinion 
that the blood that was detected in the 
stains on the vest was human blood, 
&ut it is by no means clear, on the 
evidence on record, that the vest in 
question had not been stained with 
blood due to the fact that Kutub had 
several injuries on his person. At any 
rata, after examining the entire re- 
cord, I am unable to say that the case 
against Kutub is of such a clear charac- 
ter that I have no other alternative but 
to come to a conclusion adverse to him. 
In my view Kutub should be given the 
benefit of the doubt and forthwith dis- 
charged. 

The result is that I find Bandhu guilty 
under S. 302, I, P. C. I have examined 
the record carefully to find out if there 
are any circumstances present, which 
would justify me in inflicting the lesser 
penalty indicated in S. 302. Bandhu is 
aged 18 or 19 : see p. 44 of the, paper 
book. It is clear from the record that 
Paltu objected and strenuously objected 
to his marrying the daughter of Quruji. 
This is spoken to by several witnesses. 
It is, therefore, possible that he wailed 
to commit theorime in question, because 
of the opposition of Paltu tp his mar- 
riage. In these circumstances, I think 
the ends of justice will be sufficietitly 
met if, instead of passing the extreme 
penalty of the law on Bandhu, I direct 
that he do undergo transportation for 
life. I order accordingly. • 

Rankin, C. J.— I agree. 
s,n./r.k. Order accordingly. 
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(Calcutta) ' 

Cuming, J. 

Kalipada Das Karmarlcar — Accufled — 
Petitioner. , 

V. 

Sashi Bkusan Mfl;W--Complainant— 
Opposite Party. 

Criminal Revn. No. 184 of 1930, De- 
cided on 35th March 1930. 

Evidence Act, S, 35— Entry in death re- 
gister may be rejected when used to prove or 
disprove death on particular day, if register 
is prepared in casual way. 

It the fact of the death of a persoa on a parti- 
cular day is sought to be proved or disproved 
by the aid *of a dea'tih register^ it is open to 
the Court to plaoe no reliance on it, if it cdmes 
to the oonolusion that, that register was pre- 
pared in a somewhat casual way. [P 972 C 2] 
Debabrata Mukherji and Mritynnjoy 
Chatterji — for Petitioner. 

Jnan Chandra Boy — for Opposite 
Party. 

Judgment. — In the case out of 
which this Rule has arisen the peti- 
tioner has been convicted of theft and 
also of being a member of an unlawful 
assembly. The case for the prosecution 
was that the complainant was in pos- 
session of a certain piece of land and 
that the present petitioner with a large 
number of persons trespassed upon the 
complainant's land and dug up potatoes 
which he had grown on the land. The 
defence was that it was the petitioner 
who owned the land and who had grown 
the potatoes and .removed them. Both 
Courts below have found that it was 
the complainant who was 'in possession 
and had grown the potatoes and hence 
the petitioner was convicted and fined. 

The first ground on which the Rule 
has been granted is that the judgment 
of the Court of appeal below does not 
indicate the defence evidence in the 
case- and contains no 'independent dis- 
cussion of the same. It is perfectly 
clear from a perusal of the judgment 
what the defence evidence was, namely 
the l%stimony 'of certain persons who 
stated that they saw the petitioner 
cultivating the laud and growing pota- 
toes. Th'C learned Court of appeal 
below has discussed this evidence and 
l^as come to the conclusion that be 
^prefers on this question of possession the 
* evidence of the complainant's witness. 
Anyone « familiar with cases of this 
nature realizes thg,t the evidence which 
was given in this case was of persons 


who said that they saw the complainant 
or they saw the accused pei;son culti- 
vating the land and growing potatoes. 
There is no substance whatever in this 
ground. The next ground on* wliich 
the Rule has been granted is that on 
.the findings of the p 9 urt of appeal 
below the conviction of the petitioner 
under S. 379, I. P. C., is not sustainable. 
It is somewhat difficult to realize how 
the petitioner has obtained the Rule on 
this ground for is it perfectly clear 
from a perusal of the .judgment of the 
lower appellate Court^ that •that Court 
finds that it was the complainant who 
was in possession of the land and who 
grew the potatoes and the petitioner 
removed the ^potatoes from the land. 
Clearly therefore on the facts found the 
conviction of ‘the petitioner under S. 
379 was right. ^ ,, • 

The last ground on which the Rule 
has been obtained is that the Court of 
appeal below ought to have held that 
the complainant’s vendor had no right 
to convey the property to him on the 
day he did in view of the only evidence 
in the case, viz. the death register 
which the said Court of appeal below 
was not justified in rejecting on mere 
suspicion. The question before the 
Court apparently was whether a cer- 
tain person was or was not dead on a 
certain date when the .sale deed was 
executed. The lower apppellafee Court, 
came to the conclusion that be couldt 
not place any reliance on the deathj 
register which 'would apparently show' 
that on the date when thi^ sale deed! 
was executed the father of the person! 
executing the deed was not dead. It! 
was obviously open to the Court to 
reject or accept any piece of evidence,! 
In the present. case the Magistrate was 
not prepared to place- any reliance on 
the death register in view of the some- 
what casual way in which the death 
register was prepared and it is impos- 
sible to say that the lower appellate 
Court was wrong ’in so dealing with 
the death register. There is no sub- 
stance in this ground either. The Rule 
is therefore discharged. 

v.b./r.K. , Buie discharged. 
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1930 Cr. Cites 973 

(Calcutta) 

Rankin, 0. J. 

Tkakurdali Mundra and others — Ao- 
cu sed— vPetitioners. 

y- 

^ Emperor — Opposite Party. 

• Criminal Re^n.‘ No: 670*o{ . 1929, Da- ‘ 
cided on 3rd January 1930, (rotn order 
of Chief Presy. Magistrate, Calcutta, 
D/- 30lih April 4929. 

Calcutta Police Act (Bengal Act 4 of!1866), 

' Sw44 — Members of smsociation alleged to 
carry on business for purchase and sale of 
jute for future delivery — No delivery in- 
tended — Accused al^e guilty under S. 44. 

Gortain persons ware members of &a assooia- 
tfon called the Bengal Jute Association which 
carried on business at particdlar premises in 
respect of^ transactions for purchase and 
sale of jute for future deliver^. It was found 
that there was no intention batween the par- 
ties either to taka or give delivery, 

tj;iat the accused wore guilty under S. 
44 their intension being to gamble and not to 
deal in jute. • [P 973 C 2] 

Narendra Kumar Basu, E. C. Gupta 
and Saiindra Nath Mukerjce — forPefci- 
tioners. 

^ Prohodh Chandra Chatterjee fbr Dihen- 
dra Narain Bhattacharjee — for the 
Crown. 

Rankin, C. J . — In this case the Chief 
Presidency Magistrate has found 25 men 
guilty of an offence under S. 44. Cal- 
cutta Police Act (Bengal Act 4, 186G), 
that is, ^f the offence of keeping a cer- 
tain houjie, room or place, to wit 2/1 
Royal Exchange Place, as a common 
gaming house. IV appears that the 
police raided the premises 2/1 Royal 
Exchange Place on 27th February 1929, 
and out of a large number of persons 
then and there arrested, the present ac- 
cused were prosecuted. The accused 
are all modis or members of a limited 
company called the Bengal Jute Associ- 
ation Limited which carried on business 
at the address mentioned, and the sole 
question in the case is whether or not 
the transactions which were entered into 
or arranged by members of the associa- 
tion wei;^ wagering transaotiona or were 
in truth, as they purported to be in form 
transactions for the purchase* and sale 
of jute for future delivery. This ques- 
tion is one of fact and it is for the pro- 
secution to show that inlhese transac- 
tions the intention of the parties was in 
no circumstances either to take or givb 
delivery. If*it be shown that the inten- 
tion of both parties to each contract was 


merely that according as the prices of 
jute should rise or fall payment of differ- 
ences should be made, then it is proved 
that the true intention of the parties 
was to gamble and not t9 deal in jute* 
The Court has to arrive at the true in- 
tention of the parties upon a considera- 
tion of all the facts. I know of no 
special rules of proof or presumption 
which affect this question. « If how- 
ever it be first found that the transac- 
tions entered into at this place were 
transactions by way of wager or gaoling, 
then no deubt the books and contract 
forms whicb were kept upon the pre- 
mises must be regarded as instruments 
of gaming and, in the circumstances of 
this case, the accused have no defence 
to a charge under S. 44. 

It appears that the Bengal Jute As- 
sociation Limited was registered under 
the Companies Act in October fl928. The 
ease of the accused is that this associa- 
tion was incorporated for the purpose 
bf dealings in “futures,” that is to say,^ 
dealings in jute for delivery in certain 
specified months oC the year namely, 
September, December and March and 
that in February 1929, when the business 
was brought to an end by the police raid, 
only one delivery month, namely De. 
cember 1928, had elapsed and the deal- 
ings then taking place were dealings 
for delivery in March. It appears 
from the evidence that these dealings 
were of two classes according as they 
were made by and between modis who 
were members of the association, that 
is between modi and modi, or weie 
made by the agency of modis between 
third parties or beparis. A printed form 
was kept for each, class of contract. The 
form for use between modi and modi is 
a very short one and purports merely to 
record a sale subject to the bye-faws of 
the Bengal Jute Association. The con- 
tract form for the latter class of con- 
tract is more elaborate and has all the 
appearance in many of its clauses of 
a real sale of jute. It provides that the 
sellers between the 1st and ^Oth of the 
delivery month shall tender a delivery 
instruction form and that the bti^'ers 
within three days thereafter are to send 
shipping instructions. It contains how- 
ever, certain remarkable terms, in parti- * 
cuLar the terms providing for tjjie peri- 
olical payment of ^ margin namely 
that a party shall pay to' or reeelte 
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from the other the difference between 
the contract rate and the market 
rate on Saturday as quoted by the 
association. It provides that interest 
on all margin ^ill be calculated at the 
rate of 6 per cent per annum from the 
date of payment on the due date of the 
contract, but that any failure to pay 
margin is to entitle the other party to 
terminate.the contract and to claim dif- 
ference on the basis of the rate prevail- 
ing on the dkte of default. The contract 
also provides that no contractual pri- 
vity is established with the persons 
with whom a corresponding, contract is 
entered into; that is to” say that wjiile 
the modi acts in form as a broker he 
is in reality alone responsible to his 
principal for the performance of the 
contract. 

The contention of the accused is that 
the provision for payment of margins 
was intended to minimize the chance of 
loss by reason of*failure on the part of 
the buyer or seller to make payment o^ 
to give delivery as the case may be. It 
is further contended that although the 
accused or the persons with whom they 
dealt were not possessed of any stock of 
jute, or godowns for the storage thereof, 
delivery could be and was intended to 
be effected by means of delivery orders 
which enabled the holder to obtain de- 
livery from jute balers or other persons 
who were possessed of stocks of jute. 
They further contend that several deli- 
veries had in fact been made in this man- 
ner; that owing to the*cornering of jute 
by a certain dealer many transactions 
bad to be settled in December by the 
payment of differences; but that there 
is no proof, or no Sufficient proof, that 
the transactions which were for delivery 
in March would not have been compleced 
in soDQe cases at least by delivery. 

The Chief Presidency Magistrate is in 
my judgment right in saying that the 
only question in the case is as to the 
reaHiature of the business done. On 
this question it is quite true that the 
defence have done nothing to prove the 
genuineness of such business. They 
have not produced their books or cus- 
tomers tb spe^k to any 'particula'r tran- 
Wtious and give evidence of their 
genuine character. They are entitled 
however^ to say that it is for the 
prosecution to pr^ve the offence. In the 
firsit place it is clear, both from the 


contract itself and from the evidence, 
that the business was to be done accord- 
ing to certain clearing house procedure: 
the delivery order for example, by 01. 23 
of the contract between modi and bepari 
was to be obtained - by the modi from 
the clearing bouse. Now the associor 
"tion kept a-dellvery bobk*^as und4r this 
system it would have to do. Tn spite 
of evidence which shows that a very 
large volume of busine8S-«-the exact 
amount is of small importance — was be- 
ing transacbed by members of the asso- 
ciation. the records of . the association 
disclose, the Magistrate has conclu- 
sively shown in his judgment, that de- 
livery orders for 250 bales from each of 
three jute balers represent the only cases 
in which there can have been any ques- 
tion of delivery. In no single one of these 
cases was delivery ever given in^faat. It 
appears that two orders were paid for 
by the secretary of the association. They 
were sold and then resold to the sellers 
who got them back with a substantial 
profit in^a few days. One of the balers 
from whom a delivery order was ob- 
tained is shown tn have been in liquida- 
tion and to have had no godowns for 
months, and there is no evidence of 
money having been paid for this deli- 
very order. There is no evidence of any 
delivery order having been taken or 
given in connexion with any transaction 
conducted at this place. The oanclusion 
of the Magistrate is that these delivery 
orders are not genuine but were a mere 
“blind,” the possession of them being 
intended to conceal the facf that deli- 
very was not intended at all. 

Upon a careful consideration of the 
evidence I am of opinion that the. 
Magistrate was right in thinking that' 
the case against the accused was proved; 
and in my judgment the rule must be 
discharged. 

r.m./r.k. Rule discharged. 

1930 6r. Cases 974 

• (Calcutta) « 

Cuming, J. 

Kumm^ Baistami and others ~ Ac- 
cused — Petitioners. 

• • V. 

Opposite Party. 

Criminal Revn. No. 1453 of 1929, 
Decided on 21st January 1930, from an 
order of Sub-Divl. Mag., Pabna, D/-24th 
April 1929. 
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Eastern Bengal and Aisam Disorderly 
Houses Act (2 of 1907), Ss. 2 and 3 — Order 
to discontinue use of house as disorderly 
house and not to vacate it can be made— 
Order imposing fine on non-compliance of 
order vacating house is ultra vires. 

Under fthe EAsfcern Bmgal and Assam Dis- 
orderly Houdas Act the.owQcr or occupier of 
disorderly houses may ba ordered to discontinue 
t^e use gi a hous^ as a ^isordorly house but • 
not to vacate it. An ord^r imposihg daily fine 
on prostitutes for non-compliance with an 
order to vaoato their houses is therefore not 
competent under ^is. 2 and 3 andis ultra vires. 

• [P 975 C 2] 

•Surajit Chandra Lahiri — for Peti- 
tioner. 

Dinrsh Vhandm Hoy — for the CTrown. 

Order . — This is an application by 
four persons who have bgen sentenced 
to pay a daily fine of Es. 2 a day each 
for not carrying out the t)rders passed 
against them under S. 3, Eastern Bengal 
and Assam Disorderly Houses Act of 
1907rTlfb grounds on which the rule has 
been issued are : first, that the notices 
upon which the present order is ba^ed 
being ultra vires and without jurtedic- 
tion the order itself is not maintainable; 
and secondly, that the judgment is not 
in accordance with law since the cases 
of the individual accused have not been 
separately considered. As far as 1 can 
see, the ground stated first is well 
founded. These persons were ordered 
to vacate the houses. K. 2 of the Act 
provides that a Magistrate may summon 
the owneT-, tenant, manager or occupier 
of the hduse to appear before him to 
show cause why tl?e use of such house 
should not be discontinued for any of 
the purposes or in any of the ways 
described ih the section. Admittedly 
notices on these persons were to show 
cause why they should not vacate the 
house, 'an order which could not obvi- 
ously be passed under the section. Ap- 
parently some order was passed on 9th 
October 1928 which directed the peti- 
tioners not to use the houses as brothels 
and allowed them eight weeks' time to 
discontinue such use. Against this 
order an application was mad§ to the 
District Judge which was rejected on 
28th March 1929. On 4 th April 1929 
the following order was passed ; 

** Tho Judge has rejected their mojjion qu 
28th March 1929. Prostitutes have not vacated 
the quarters up to this time. They had suffi- 
oient time to vacate the houses used by thorn 
as brothels. They are directed to carry out 
the orders under S, 3, Aob 2 of 1007, within 
seven days”, 


Apparently therefore at that time 
the order was to vacate the house. On 
24th April 1929 the Magistrate passed 
the following order : 

” Prostitutes are still occupying the houses 
and they are still using the same as brothels. 
Thus ill will appear that they have not carried 
out orders passed on them under S. 2 (b), Act 
2 of 1907 on 9tb October 1928 and upheld by 
District Judge. They were given six weeks* time 
by this Court and after the Judge's confirmation 
of the order on 28th March 1929 .owners and 
prostitutes were giveu further time from 4tb 
April 1029 to 24th April 1920 to closedown 
tho brothels, but neither the owners of the 
houses nhr the* prostitutes living in the bro- 
thels have taken any notice of the said order.” 

For these ^reasons he imposed the finej 
whi^h is now thef subject of tto rule. It 
seems to me, as far as I can understand] 
these somewhat contradictory orders ofj 
the Magistrate, that he directed that! 
the prostitutes were to Vacate the houses, i 
and as they did not vacate the houses! 
they were fined Ks. 2 per diem until] 
they carried out the order. That orderj 
was obviously ultra vires. The Aotl 
does not provide that they should her 
ordered to vacate the houses but merely ' 
they should discontinue the use of the! 
houses as brothels. The order of thej 
Magistrate therefore seems to be ultra 
vires. The order inflicting fines in the| 
present case is accordingly set aside. 

It will be open of course to the Ma- 
gistrate to take proper proceedings 
against the petitioners under the Act 
if he thinks necessary. 

The fines if paid must be refunded. 

R.M./r.k. Order set aside, 

1930 Cr. Cases 975 

(Calcutta) 

SUHRAWAHDY AND OOSTELLO, JJ. 

Rash Behary Bay and others — Ac- 
cused — Petitioners. 

V. • 

Empero7 — Opposite Party. 

Criminal Revn. No. 22 of 1929, De- 
cided on 19 th May 1930. 

Civil P.C, S. 115, and O. 8, R. 2— 
Something put in written statement W^iicb 
is not true and something omitted which 
ought to have been there — Court holding 
that such action constituted offence under 
S. 193, Penal Code — Order is so miseon* 
ceived that High Court is bound in revision 
to set it aside. 

In many oases perscnis in verifying the plaad^ 
ings, defendants thoir written statements, ot 
pLaiutifia tbeir plaints, are often fefund to 
say something which is not strictly ^true ; for 
example a defendant may deny the making 
of a contract or deny that •a certain tran^r 
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tion took place ia order to force the plaintiff 
to give evidence and be subjected to cross- 
examination in the matter or to put the matter 
raised in issue. But by such action he does 
not render himself liable for prosecution for 
perjury for making false statement. Where 
the Judge so miseonceives the operation and 
function of a written statement as to imagine 
that because something ia put in in a written 
statement which ia in a sense not true and 
something ia omitted from the written state- 
ment, that of itself constitutes offence under 
S. 193, Penal Code, iho High Court is not only 
justified in exercising but is bound to exer- 
cise its power in reyision to sat aside the order. 

[P 976 0 1, 2] 

Dehendra Nath Bhattdfiharjre and 
Bikash Chandra Ohosc’— (or Petitioners. 

Narendra Kumar Bam and Jatindra 
Nath Mitter - for the Crown. 

Costello, J. — The only possible 
point which could be taken is that 
this is not a matter which can properly 
be said to fall within the provisions of 
S. 115, Civil P. C. But in this parti- 
cular case the learned Judge has taken 
such a fantastic view of the law and 
has made an order in circumstances 
where it is quite impossible for this 
|Court to make any order than that we 
feel not only justified in exercising but 
bound to exercise our power in revi- 
Ision to set this order aside. Wo can 
only express astonishment that a Judge 
|of the experience of the learned Judge 
should have so misconceived the opera- 
Ition and function of a written state- 
ment as to imagine that because some- 
thing is put in in a written statement 
which in a sense is not true, and some- 
thing is omitted from the written state- 
ment that of itself constitutes an 
ofFenoe under S. 193, I. P. C, It is 
obvious that written statement in a 
civil suit corresponds to the pleading 
which in England is c'alled the defence, 
and that being so it is competent to the 
defendants to a suit to raise such 
pleas in their written statements as 
they think fit or to abstain from rais- 
ing things which appear to the defen- 
dants not to be of advantage to them. 
Id the present instance the matter, as 
I have said, is so fantastic as to be 
utterly ridiculous because these persons 
were charged, *not with having made 
statements in their written statement 
Svhioh are not true but simply with 
omitting to say something which the 
learned Judge, by reason of the terms 
of O. 8/R. 2, Civil P. C,, thought that 
they ought to haVe included. O. 6, R 2 
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which corresponds to 0. 9, R. 15, of the 
English rules provides that the defendant 
must raise by his pleading all matters 
whioh show the suit not to be main- 
tainable, or that the transaction is 
either void or voidable in point of law, 
and all such grounds of defence as, if 
>^not raised, would likely to take the 
opposite party by surprise or would 
raise issues fact not arising out of 
the plaint, as for instanqe fraud, humi- 
liation, release, payment, performance or 
facts showing illegality. Of course all 
matters of the nature of those men- 
tioned in that rule, if the* defendant 
desires to take advantage of them, 
must be mentioned or raised in his 
written statement as otherwise he 
would be debarred from raising those 
matters at the trial. The word " must " 
means such an obligation, that if he 
fails to do so be would be restra.iDed 
from raising those matters later except 
under K 9 of that order. The learned 
Judge has wholly misunderstood the 
purpose and intent of the rule to which 
he has referred, it is perhaps a little, 
unfortunate that by reason of the pro-| 
visions of the Code pleadings, such as; 
written statements, have to bo verified 
because in many cases persons in verify- 
ing their pleadings, defendants their 
written statements or plaintiffs their 
plaints, are often found to say some- 
thing which is not strictly '^rue ; for 
example, a defendant may dony the 
making of a contract or deny that a 
certain transaction took place, in order 
to force that plaintiff to give evidence 
and be subjected to cross-examination 
in the matter or to put the matters 
raised in issue. But I do not think 
that he renders himself liable for prose- 
cution for perjury for making false 
statements. It is obvious that there 
is no justification for the order passed 
by , the learned Judge in this case, 
which must be set aside. The rule is 
therefore made absolute. 

Suhrawardy, J. — I agree. 

t m./b.k, liule made absolute. 
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(Lahore) 

Shadi Lal, 0. J. 

Donlea — AccusecT — ^Petitioner. 

• V. 

Mrs. Donlea — Bespondenb. 

Criminal Eevn. No. 515 of 1930, De- 
cided on 2nd June 1930, reported by 
iSlist. Magistralfe/ Amfeala? 

Criminal P. C., S. 439 — High Court 
does not interfere in case pending in sub- 
ordinate Court unless it is of exceptional 
nature — Test for determining exceptional 
nature laid down— Criminal P. C., S. 488. 

^he High Court does *not interfere in a case 
pending in a subordinate Court unless it is of 
an 'exoeptioifal natuie. One test of its being of 
exceptional nature is that a bare •statement 
oi the facts of tbo case without any elaborate 
argument should be sufbciant to convince 
the High Court that the case is a fit one for 
its interforenoo at an intermediate stage. 

Whore in a proceeding under vS. 488, Crimi- 
nal P. 0. by a wife against her husband the 
trial JVIagistrate passed an order that certain 
letters from hi% wife produced by the husband 
were inadmissible under a. 122, Evidence Act, 
the case was forwarded to the High Court 
for setting aside the order. 

Held : that the order being purely an inter- 
locutory order the High Court ooul^ not in- 
terfere, it being not convinced that* the case 
was of any exceptional nature and a fit one 
for its interference at an intermediate state : 
25 CaL 233, Scl/on. [P 978 C 1] 

Chiranji Lai — for Petitioner, 

Ananth Bam Khosla — for Respondent. 

Facts. — The facts of this case are as 
follows : 

Mrs. DDnlea Tiled a complaint under 
S. 4bb, •’Criminal P. 0., against her 
husband Mr. Donleak The trying Magis- 
trate held on Isb March 1930, that be 
had jurisdiction to try this case and on 
24:fch March 4930, the trying Magistrate 
held that the three letters produced hy 
the accused being communications from 
a wife to a husband were inadmissible in 
evidence under S. 122, Evidence Act. 
Against both these orders Mr. Donlea 
filed a revision petition to the District 
Magistrate. 

Report. — The proceedings are for- 
warded for revision on the following 
grounds : 

This if an applioation for revision of 
an order of the Cantonment Magistrate, 
Ambala Cantonment. Two grounds 
have been put forward for this .appli- 
cation. The first is that the lower 
Court wrongly decided that it had 
jurisdiction and the second is that the 
lower Court improperly refused to 
1930 Cr. C. 123 & 124 


admit certain evidence. The case is as 
follows: 

Mrs. Donlea has filed an application 
under S. 488, Criminal P. C. Mr. 
Donlea in his reply stated that he had 
never resided with his Ambala 

and also alleged that he had never 
neglected or refused to maintain her. 
As regards the first point Mr, Donlea 
admitted that two years ago he came to 
Ambala on casual leave and resided for 
10 days (Mrs. Donlea says 14) with Mrs. 
Donlea who lives with- her mother in 
a boarding house in Ambala Canton- 
ment. Mr. Donlea asserts that this 
does not constitute ^residence within 
the., meaning 5f S. 488. In reply 
counsel for Mrs. Donlea has quoted 
A. I. B. 1928 Lah. 853, in which the 
facts were almost exactly similar to the 
facts in the present case, the only dif- 
ference being that in that case the 
husband had visited his wife more than 
once and that she was living in her 
father’s house. I do not think these 
differences are sufiiciont to take the' 
present case outside the' scope of that 
ruling. Counsel for Mr. Donlea has 
quoted a Bombay ruling and an Oudh 
ruling, but these have no force in face 
of a Lahore ruling. I accordingly hold 
that the Cantonment Magistrate has 
jurisdiction and I reject this ground of 
revision. The second ground is a very 
much more difficult one and in my 
opinion the lower Court was wrong. 
The evidence which the applicant 
wished to put in consisted of three let- 
ters vrritten to him by his wife. These 
letters prove that the applicant has not 
in fact neglected cr refused to maintain 
his wife and also tend to prove other 
facts which will constitute a good 
defence by the husband. The lower 
Court held that being communications 
from a wife to a husband they were 
inadmissible in evidence under S. 122, 
Evidence Act. The difficulty lies in 
this : that proceedings under S, 488, 
Criminal P. C., are of a peculiar nJTure. 
They apparently do not constitute a 
crime or offence, and at the s|ime time 
they are not a regular civil suit, so as 
to be covered by the exception* to 
S,^ 122. Nevertheless they do con^ 
stitute a kind of a suit and are in any 
case judicial proceedings in 'which 
evidence has to be taken, •Ik is ob- 
viously open to a husbi^nd against whom 
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proceedings are taken under this section 
to produce evidence to show that he 
has not in fact neglected or refused to 
support his wife, and he could certainly 
give oral evidence to this effect, 
but under the general rule that in all 
oases the best available evidence should 
be produced, I consider that the hus- 
band is entitled in such a case as this 
and in the circumstances mentioned 
to produce in evidence letters written 
to him by his wife admitting quite 
clearly that he has been maintaining 
her, which is the case here! Such letters 
disclose no secrets which it va advisable 
on grounds of general public interest 
to keep secret. I therefore forwardttbis 
case to the High Court, Lahore, with 
the recommendation that the order of 
the Magistrate declaring these letters 
to be inadmissible be set aside. 

Order.— The question whether the 
letters written by the wife to the 
husband are admissible in evidence 
would require a very careful considera- 
tion, but this is not the stage at which 
the matter can be decided by the High 
iCourt. The order passed by the trial 
Magistrate is purely an interlocutory 
one, and the High Court does not in- 
terfere in a case pending in a sub- 
ordinate Court unless it is of an excep- 
tional nature. As pointed out in Choa 
Lai Dass v. Anant Par shad Misscr (1) 
one test of its being of exceptional nature 
is that a bare statement of the facts of 
the case without any elaborate argu- 
ment should be suHicient to convince 
the High Court that the case is a fit one 
for its interference at an intermediate 
stage. Without expressing any opinion 
on the merits, I must say that this test is 
Inot fulfilled in the present case. I accord- 
ingly decline to express any opinion on 
the correctness or otherwise of the 
order of the Magistrate. 

B.M./B.K. Order accordingly, 

HlT [i898f 25'Cal.'233r 

1930 Cr. Cases 978 

(Lahore) 

* Tek Chand, J. 

Bam Piara Lai — Petitioner. 

• Opposite Party, 

Criminal Miso. Petn. No. 103 of 1930, 
Decided on 1st July 1930. 

Criminal P, C., 'S. S26 — Directions of aji- 
pellau Court with^regard to trial disregar* 


ded— 'Application under S. 526 '"by accused 
ignored and proceedings continued — 
Matter not irrelevant expunged from written 
statement of accused by Magistrate — Held 
these incidents were sufficient to justify 
transfer case to another Magiltrate. 

A Magistrate dii not adopt the suggestions 
of the SsBsions Judge with regavd to trial of 
two oases in which the accused was involved. 
, He further ignored the application of the ac- 
cused under S. 52C, GHminar P.G., asking hloi 
to stay the proceedings as it was intended to 
move the High Court but contiaued the pro' 
ceedings contrary to the apeoific provisions of 
the Code. Again, the Magistrate summarily 
expunged certain passages from the written 
statement by the accused, which could not be 
and ought not to have bebn struck o£i, not be- 
ing irfelevant to the defei^pe of the accused, 
Held : these incidents were sufficient to raise 
a reasonable apprehension in the mind of the 
accused that he would not have a fair and im- 
partial trial in the Court of the Magistrate and 
transfer of the case to another Magistrate was 
necessary. There was, however, no adequate 
ground for transfer of the case from the 
district. [P 979 C 2] 

M. L, Batra—iov Petitioner/^ ' 
Public Prosecutor — for the Crown. 
Order. — The petitioner along with a 
number of other persons, is being tried 
in the Court of Sheikh Allah-ud-din 
Arshad, ^Magistrate, 1st Class, Sargodha, 
for having committed offences under 
Ss. 147, 152 and 427, I. P, C., arising 
out of certain incidents, which are al- 
leged to have occurred on the occasion 
of the visit of His Excellency the 
Governor to Sargodha on 9th and 10th 
April. He has applied under S. 526 for 
transfer of the aforesaid case to another 
District, and failing, that, to the Court 
of another Magistrate in the Shahpur 
District. 

The grounds on which transfer is 
sought are set out in detail in the 
lengthy and somewhat prolix applica- 
tion filed by him and the affidavit 
which accompanies it. Some of the in- 
cidents narrated in the application are 
of little or no significance and do not ^ 
afford any ground for transfer. There 
are, however, certain important matters, 
which clearly indicate that the learned 
Magistrate has not approached the case 
from a proper judicial standpoint and, 
in my opinion, they are su&cient to 
raise a reasonable apprehension in his 
mind that he will not have a fair and 
impartial trial in that Court. 

It appears that on 11th April, i. e. 
three days before the chalan was pre- 
sented, the petitioner had filed a com- 
plaint against some of the persons, who 
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tiave now appeared, or have been cite') 
ae witnesses for the prosecution in the 
ohalan case. In this complaint ha gave 
a totally different version of the inci- 
dents, in connexion with which he is 
being prosecuted. This complaint was 
also assigned to ' Mr. Allah-ud-din 
i^rahad^ for disppaal. The learned Magia- 1 
(irate having refused to grant 'bail to the 
petitioner and his co-acpused in the 
chalan case, they moved the Sessions 
Judge who by his order dated 29th April 
1930, ordered their .release on bail. In 
this* order the learned Sessions Judge 
pointed out verv clearly that thd pro- 
cedure followed by the learned Magis- 
trate in trying the two cases had been 
distinctly prejudicial to *the accused, 
and he gave certain diisections as to 
bow the trial of the cases should pro- 
ceed. 'The subsequent proceedings be- 
fore frhe^Magistrate show, however, that 
he did not adopt these suggestions. 

On 12th May, when the case came up 
lor hearing before the Magistrate an 
application under S. 526, Criminal P.C., 
’was hied by the petitioner asliing him 
to stay further proceedings as it was 
intended to move this Court. The 
learned Magistrate seems to have ignor- 
ed the application for the time being 
and continued the proceedings contrary 
to the specific provisions of the Code. 
The explanation which the learned 
Magistrate has submitted to this Court 
on both' these points is by no means 
satisfactory and the^loarned counsel for 
the Crown has expressed his inability 
to support it. 

These incidents by themselves would 
not, perhaps, have been sufficient to 
justify a transfer of the case. But the 
real mind •of the learned Magistrate is 
olear from the manner in which ho con- 
ducted the examination of the peti- 
tioner. In the questions which he put 
to tihe accused, as contained in the type- 
written sheet to be ’found at pp. 75 and 
76 of the record, the petitioner was 
asked whether he along with the other 
co-accused was a member of afl unlaw- 
ful assembly, the common ^object of 
which was (inter alia) to beat those 
.persons who were against his “anti- 
^Government creed such as the obser- 
vance of hartal.” The answer to this and 
other questions orally given by the peti- 
tioner was recorded and he was alleged 
rto file a written statement. The learned 


Magistrate placed the statement on the 
record and then proceeded to expunge 
certain passages from it by striking 
them out with blue pencil. These 
passages have been read out to me and 
the learned counsel for thra Crown con- 
cedes, that with the simple exception of 
the very last sentence at p. 281 of the 
record, they cannot, by any moans, be 
said to be irrelevant to the defence of 
the petitioner. As stated aH^eady in 
question No. 1 as put, by the Magis- 
trate the petitioner was asked if ha was 
a member of an unlawful assembly, the 
common object of which was to beat 
certain persejns wiio do not agree with 
“his^ anti-Government creeil.” In 
answer to this the petitioner stated 
that his political creed did not include 
the use of violence. Agait> his main de- 
fence was that he had incurred the 
displeasure of the local police and 
certain other officials by reason of 
his political activities and that for 
tjiis reason a false case had been 
concocted against him. -Now this de- 
fence may be difficult of proof. Jt 
may, indeed,. be wholly false fa matter 
on which 1 do nob and cannot express 
any opinion), but it cannot be said that 
having regard to the allegations made 
by the prosecution witnesses and the 
nature of the questions pub to the peti- 
tioner by the Magistrate himself, it was 
not a kind of defence which could nob 
have been allowed to be raised or which 
should have been summarily struck off. 
There is no doubt that the learned 
Magistrate in proceeding in the manner 
he did has prejudged the case of the, 
petitioner. 1 am therefore of opinion 
that these incidents are sufficient to 
raise a reasonable apprehension in the 
mind of the petitioner that he will noti 
have a fair and impartial trial in thoi 
Court of this Magistrate. 

I cannot, however, find any adequate 
ground for transfer of the case from 
the district. T have no reason ti2»ba- 
lieve that all the Magistrates at Sargo- 
dha are prejudiced against the peti- 
tioner and that they will not deal with 
the case properly and legally, uninflu- 
enced by any extra-judicial oonsidSra- 
tions. I, therefore, disallow this prayerf 
but think that the case should he tried 
by a senior Magistrate. I accept this 
petition to the extent that I vfithdtil^ 
the case from the Geurt of Mr. 
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tiddin Arshad, Magistrate, Ist Class, and 
remit it to that of Mr. Ujagar Singh, 
Additional District Magistrate, Sargodha, 
for disposal in accoi’dance with law. 
The Deputy Eegistrar will take steps to 
transmit tlie record to the Court of Mr. 
Ujagar Singh at as early a date as pos- 
sible. 

K.M./r.k Order accordingly ^ 

1930 Cr. Cases 980 

(Lahore) 

Addison a^Td Dalip Singh, JJ. 

Appellant. ‘ • 

V. 

Emy/ia—Accuspd — ^Respondent. 
Criminal Appeal ]Sfo. 788 of 1929, 
Decided on 6th January 1930, from 
"^acquittal order of Sess. Judge, Hissar, 
D/. 13thJunq 1929. 

Punjab Excise Act, S. 61 (1) (a) — Mere 
fact that illicit liquor is found in room oc- 
cupied by ion for sleeping does not make 
him guilty— Legal possession remains with 
father, house-master— ‘Penal Code, S. 27. 

Wbero articles arc found in a >house in such 
place 01 places as several persons living in tfie 
house may have access to, there is no presump- 
tion as to possession and control oPany other 
person than the houeo-mastor, though it is open 
to the prosecution to prove that the possession 
iwas with some other raombor of the family. 15A7/, 
129 and AJJi, 1928 hah, 272, [P 980 0 2] 

When most of illicit liquor is found in the 
room occupied for the night by the son and bis 
family for sleeping, it does not necessarily mean 
that the oon was in the exclusive po.sssssion 
of the ro m. The legal possession still 
retnains with the father, the house-master, and 
there is obvious possibility that the liquor 
could have been placed there by the father. 
The more fact that the son does not report the 
matter to proper authorities but uses the room 
along with his wife and family to sleep in does 
not make him guilty of the offence of 
being in possoasion of that liquor; 

[P 9P0 C 2; P 981 C 1] 
Ah(hil Bashid — for^the Crown. 

Qabul Chand for Shamair Chand — for 
Respondeat. 

Addison, J. — This is au appeal by 
the Crown against tbe acquittal of one 
Blnjha of an ofifence under S. 61 (1) (a), 
Punjab Excise Act. The facts are un- 
diluted. At tbe dead of night on 20th 
February 1929 a police search party 
went to^the village of Binjha and his 
father ‘Pulla and . surrounded their 
h^se. This house consists of a small 
^living room ‘and a more or less open 
cattle-shed inside afoourtyard. Binjha 
along with his wife and one or two 
children was at the time inside the 
living room whi^e the father Dulla was 


sleeping in the cattle-shed. When tbe^ 
search was made hve bottles of illicit 
liquor were recovered from underneath 
a tandi in the living rooqi while one 
tin of illicit liquor was standing near 
tbe tandi. Another bottle . of illicit 
liquor was found buried at the 
, cattle-shed. \t is'admit^ed that ^fathe^* 
and son live jointly in .this house, it 
is further admitted that Dulla is the 
head of the family. On these facts tbe 
police sent up for trial £oth* father and 
son. The Magist/ate acquitted the 
father Dulla and convicted the eon 
Binjlm under S. 61 (1) ^a), Exeise Act, on 
the ground that he considered that> 
Binjha was in exclusive use and posses- 
sion of tbe living room where the liquor 
was found 2 ^ he was sleeping there 
with his wife and family when the 
raiding party arrived and as he could 
not have done so without knov^in^ that 
the liquor was there. Binjha apx^ealed 
and tho learned Sessions Judge held 
he could not be convicted as father and 
son were in joint possession and there 
was no j'eason to depart Irom the usual 
presumption that the head of the family 
was in po9S?sfiion of tho illicit liquor or 
had the control of it. lie accordingly ac- 
cepted the appeal and acquitted Binjha 
and the Crown has appealed to this 
Court. 

In Queen^ Empress^ y , Sanham Lai (1) 
it was stated that where asticles are 
found in a house in such place.or places; 
as several persons living in the house 
may have access to, there is no presump- 
tion as to possession and control that 
these articles are in tbe pqpsassion and' 
control of any other person than the; 
house-master though it is open to the; 
prosecution to prove that the posses-; 
sion was with some other member of the| 
family. This was followed by a Divi-i 
sion Bench of this Court in A.I.B. 1928 
Lahore 272. In this case it is true that 
the son Binjha and bis wife and family 
were- sleeping iu the room where most 
of the liquor was lying, but that does 
not mean necessarily that he was in ex- 
olusive possession of that room though 
be was 'undoubtedly occupying it for 
that night for the purpose of sleeping 
fti it. ' The legal possession still remained 
with the father, tbe house-master, 
and it is an obvious possibility that the 
* liquor eonld have been placed there by 
(Xr[l893] 10 AIL 129=(1898) A. W7N. 4S, 
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lithe father. If this was the case the 
imere fact that Binjha did nob report the 
icnatter to the proper authorities .but 
jused the rooln along with his wife and 
Ifamily -to sleep in would not make him 
[guilty of the otfence.of being in posses- 
i-^ion of the liquor. In these circum- 
isirances I see nfi reason iTi the present * 
lease to disagree with the finding of the 
learned Sessions Judge to the eilect that 
Binjha has^not been proved to bo guilty. 

I would dismiss the appeal. 

Dalip Singh, J .—I agree. 

R.M./r,i^^ Appeal dismissed. 

* 

. 1930 Cr. Cases 98f 

(Lahore)^ 

Currik,.T. 

Malik Amir Alam — Actsusad — Appel- 
lant. 

V, 

57mp^ror^Oppoaita Party. 

Criminal Appeal No. 623 of 1930, De- 
cided on 7bh July 1930, from order of 
First Class Mag., Hawalpindi, D/- *2Bth 
April 1930, 

(a) Words and Phrases — ^Tazhirht-S-Hind. 

•The words “ Tahzirat-i-Hind ’* means Indian 

“Penal Code. [P 982 0 1] 

(b) Penal Code, S. 124-A'— To represent 
that Penal Code enforced by Government 
attacks every reli((ion amounts to offence 
tinder S, 124-A — Where speech as a whole 
excites disaffection towards Government 
accused is guilty. 

A spsak^r rep rose nting in his speoch that 
the Penal Code enforced by the Government 
attacks e^'ery religion is guilty under S. 124-A. 

Where reading the ^peeoh as a whole there 
cannot bo the least doubt that it is an attempt 
to excite disaffection to the Government by 
law established, tho speaker is guilty under 
S. 124-A. ^ [P 982 C 1] 

(c) Penal Code, S. 124'A — While senten- 
cing accused circumstances and atmosphere 
x>t the time must be considered. 

In oousidering tho question of sentence with 
regard to an offenoe under 3. A24-A eaoh case 
must be dealt with on its own particular facts 
and the oircumstanoes and atmosphere of the 
4iiine when it was delivered must be considered. 

[ P 982 C 2] 

Oobind Bam Khanna-^ioi Appellant. 

iJ. 0. Soni — for the Crown. 

Judgipent. — The appellanJb Malik 
Amir Alam who is a well educated man 
and was the editor of the “ Thrjaman-i- 
sarhad ” has been convicted under S. 
124:-A, 1. F. C., in respect of a epeeeh 
•delivered by him on 24:th* January 1930 
at a meeting of the Nanjawan Bharat 
•Sabha held at Bawalpindi, to celebratb 
•the anniversary of Lenin. 

The appellant admits making the 


t peach but contended that the report of 
peeoh was incomplete and incorrect, 
^he only specific instance pub forward 
8y him was that whereas he had said : 

Tahzirat’Uhind men h^r mazah par 
hamia hai the reporter represented 
him as saying : “ tahzirat-i-hind ki har 
dafa men mazhab par hamia haiA' This 
is not a very vital difference and there 
can be no doubt that tho reporter has 
substantially reported the speech cor- 
rectly. The appellant * further objected 
that tlw speech had been incorrectly 
translate(>. This refers to the transla- 
tion of the g 4 )eoch contained ip. the order 
sanfjtioning tho prosecution. . There are 
oertain inaccuracies in that translation 
but the translation that has been pre- 
pared in this Court gives the correct 
version and T shall use that. 

The learned Magistrate has given a 
summary of the speech in his judgment 
and has cited in the original vernacular 
the two passages which ho considered to 
be^most objectionable. It is unnecessary, 
to reproduce them here. * 

The appellant filed a very lengthy 
written statement in which he argued 
that the speech could not be classed as 
seditious. His arguments have been 
repeated by his counsel. It is conten- 
ded that the first portion of the speech 
which deals with what happened in 
Bussia is intended to show that where- 
as Lenin in Bussia owing to restrictions 
imposed on public meetings and the 
press achieved his aims by secret socie- 
ties,, in this country there is no need to 
have resort to secret societies in view 
of the license allowed to the press and 
public meetings, and that therefore a 
peaceful revolution can be brought 
about. He further contended that the 
second portion of the speech which deals 
with religion and restrictions imposed 
upon-it does not refer to the Indian Penal 
Code but to the general system of penal 
law in force, and in his written state- 
ment the appellant cited the Sa4fd^ Act 
as an instance. As regards the third 
portion of the speech it has ])een con- 
tended that this is intended not as an 
attack on Government but as an attack 
on the existing economic system owin| 
to which the labouring classes are suffer- 
ing. The appellant produced no de« * 
fence. ^ • 

As regards the fitsjf portion of the 
speech relating to Lenin, the speajidr in 
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my opinion by implicaiion put forward 
as an example to bo followed though he 
attempted to safeguard himself by say* 
ing that in this country peaceful revolu- 
tion could be brought about. 

As regards the second portion of the 
speech, this clearly put forward the 
proposition that the subject race cannot 
be said to have any religion, and that 
,at the present in India there is no 
Religion but slavery. The Indian Penal 
•Code contains * an attack on every 
religion. It is idle to contend that the 
jword “ tahzirat i*hind ’* does* not mean 
the Indian Penal Code but^ the penal 
law generally. Ko ofdinary man, at- 
taches to the word ‘ tazhirat-i-hind * 
any other significance than the Indian 
iPenal Code. ^ This passage is in my 
opinion clearly an attempt to bring into 
jhatred or contempt or to excite dis- 
affection towards the Government esta- 
blished by law in British India by re- 
presenting that the Penal Code eu- 
jforced by Government attacks every 
religion. 

The third portion of the speech sug- 
gests that if their association works on 
proper lines they will paralyze the 
present system of Government which 
has made slaves of the people. 

“ The Ubourers can paralyze the whole sys- 
tem like the labourers of Bombay. The day 
is not far off when we w«ll with' our might 
paralyze this Government.** 

Counsel for the appellant urges citing 
Bal Gangadhar Tdak v. Emperor (1) 
that the speech must be read as a whole 
in a bold and liberal spirit and that un- 
due^attention should not be paid to 
isolated passages. lie further contends 
that mere advocacy. of a change in the 
system of Governmerit does not fall 
within the purview of R. 124-A, I. P, C., 
in view of the spirit of Explanations 2 
and 3 to that section. He further con- 
tended that the speech was cautious, 
tame and insipid and did not attack 
Government, and further urged that 
there was no incitement to violence 
and that the speech is not as intempe- 
jrate as sotne speeches that are made, 
IReadingtHo speech as a whole, however, 
[there cannot be the least doubt in my 
Itjpinion that it is an attempt to excite 
^disaffection towards the Government by 
ilaw established. , The evidence shows 
Ith at the * aud ien ce during the speech 

W 119171 18 Or, U J, 667 =s3J 1, C, 607, 


raised various revolutionary ones such 
as “ inqlah zinda had ** “ down down 
with the Union Jack " and hakumat 
ko tabah kar do.*' It is unhecessary to 
refer to the previous speeches of the* 
appellant which have been brought on 
the record as showing bis intention 
* his intention ts sufficiehifiy clear from 
the speech delivered by him on 24th 
January. 1 therefore consider that the 
conviction under S. 124-A, I. P. 0., 
must be maintained. 

As regards the q'uestion of sentence 
the appellant’s counsel has cijied various 
cases in which the appellate Court has; 
reduced lihe sentence imposed to thej 
imprisonment, already undergone, but; 
each case must be dealt with on its ownj 
particular faefbs and the circumstancesj 
and atmosphere of the time when it, 
was delivered must be considered. It] 
is urged that the present* speech was 
addressed to an audience of only 200 or 
300 persons. That in itself, however, 
is nd reason for reducing the sentence. 

I see no reason to reduce the sentence 
of one ^year’s rigoi'ous imprisonment 
imposed on tho appellant and dismiss 
the appeal. 

R.M./k.K, Appeal dismissed^ 
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Tek CHAND, J. 

Sita Devi — Petitioner, 

V. 

Har Naraiii — Respondent. 

Criminal Revn. No. 337 of 1930, De- 
cided on 20th June 1930, on report by 
Dist. Magistrate, Gujranwala, D-/6th 
March 1930. 

^ Criminal P. C. S, 488 — Neglect or 
refusal to maintain is first essential to 
invest Court with jurisdiction under S. 488 . 

In order to give juriadictioa to a.Magistrate 
to take proceedings under S. 488 the first 
eesential is to find that the respondent has 
neglected or refused- to maintain the par son for 
whose ipaintenance an allowance is asked for.. 

Where wife is allowed maintenance under 
S. 488 the mere fact that the son is of tender 
years and 4 bat it is in the interests ofdihe minor 
son that he should be left with the mother till 
the father is able to get the custody of ".the 
minor son from the civil Court is not sufficient 
to invest the criminal Courts with jurisdictiou 
udder ST. 488 as regards the son unless it can 
be shown that h*e has neglected or refused ta 
maintain the boy, [P 985 C I] 

• Oovind Bam Khanna — for Petitioner^ 

Mehr Chand Mahajan and B. 
Mahajan — for Respondent, 
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Report. — The facts of this case.are as 
follows : Mt. Sita Devi, wife of Pandit 
Har Narain, A., LL. B., and a practis* 
ing pleader at Wazirabad, lodged an 
applioatten under S. 488, Criminal P. C. 
claiming maintenanee from him for 
herself and her ^minor son J3rij IBhosan 
b^him*aged about 4 years now. Lala 
Mulkh Raj, Magistrate 1st Class, Gujran- 
wala, who heard that" application 
awarded Bs/ 30 per mensem to Mt. Sita 
De.vi from the date of her application 
i. 0 . 3rd June 1929. and disallowed the 
application'^ for ^maintenance ot the 
minor son on the ground of tha respon- 
dent Pandit Har Narain being anxious 
to keep the boy with himsrtf. 

Mt. Sita Devi has now c^me up to me 
on revision saying that maintenance 
should have been sepai'ately allowed for 
her minor son who is too young to live 
away from his mother and that Rs. 30 
per mensem allowed to herself is too 
small and should be inci^eased to Rs. 70 
per mensem. Pandit Har Narain has on 
the other hand lodged a revisior; saying 
that no maintenance could be legally 
allowed to Mt. Sita Devi and that the 
Magistrate hearing the case should not 
have examined him as a witness for the 
applicant Mt. Sita Devi. 

I have heard pleaders for both parties 
in these revision applications and have 
gone through the evidence oral as well 
as documentary put in by them. I do not 
think there is much ^n the argument of 
the respondent being examined as a wit- 
ness for the applicant as the Magistrate 
was bound to examine him fully as to 
the facts of the case as if he were a 
party in a civil suit vide .4. /. S. 1928 
Bom. 347. : 

I note that Mt. Sita Devi is an 
educated girl aged about 23 knowing 
Hindi and Urdu and i^he daughter of a 
clerk in the Irrigation Office, Ly all pur, 
drawing Rg. 80 per mensem. Her father it 
appears was of some monetary help to the 
respondent also during the course of his 
educational studies. The respondent 
Pandit Har Narain, B. A., B. T.,^and LL. 
B. is aged about 28 and is practising as 
a pleader since 1924. His income has 
been taken by the Magistrate *aftet 
careful consideration to be abont Rs. 150 
per mensem, and from this conclusion^ 
I do not see any good grounds materially ' 
to differ. They were married in 1920 but 
their relations it seems have never been 


happy. To use the respondent’s own 
words he could not keep •her with him- 
self on account of incompatibility of 
temper. She has been finally living away 
from him with her owi^ parents since 
Juno 1928. There she received a post- 
, card Ex. P. P. dated 24th June 1928, 
in which the respondent told her that 
if she came to him uncalled, he would 
send her back again. On 21st November 
1928 he sent her a notice by post 
saying that 

‘^mattiors kave o(Tme to such a pass that unfor- 
tunately it has become quite impossible for me 
to reside any longer for good with you. Shri- 
mati under the*8amejroof « ^ 

and *tl)at 

would not be ill-advised if you could see 
your way to setiile your maintenance at once.’* 

On 13th December 1,928 he sent 
another notice to her Ex, P. E. tel- 
ling her to get her monthly maintenance 
fixed either in a civil or a criminal 
Court as suited her. M eantime he was 
arranging to get another suitable wife 
for himself, and the letter Exhibit P.B, 
dated llth February 1929, which he 
wrote to one Gurbachan Singh at Jullun- 
dur in this connexion is an interesting 
document. He states his monthly income 
there to be about Rs. 300 per mensem 
and says that he did not like bis first 
wife from the very day of his marriage 
with her and the disliking increased as 
the years rolled on on account of her 
multifarious defects and that he is not 
on speaking terms with her since 2^ 
years. 

In face of all these facts 1 fully agree 
with the conclusions arrived at by the 
Magistrate that the respondent has not 
only neglected but practically deserted 
his wife, and that he has been quite 
persistent in his refusaP to keep her 
with himself. The application filpd by 
the respondent before the Magistrate on 
19th October 1929, when the case was 
fixed for arguments, to the effect, that 
he was prepared to maintain and 
feed her, was evidently not « '^od 
faith, and was made with the simple 
object of escaping, if possible, t^he legal 
obligations to maintain her. As re- 
marked by the Magistrate, Mt. Sifea 
Devi cannot, under the Hindu law,, 
marry a second husband, and there is 
not the slightest suspicion so far 43 to 
her personal character. Bs. *30 per 
mensem, allowance fixpd for her is, I 
think, very fair on the whole, and eo I 
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am not prepared to recommend either 
its reduction or its increase. 

As to the minor boy now living with 
his mother, I cannot agree with the 
reasons given by the Magistrate for re- 
fusing to allow him maintenance. A 
boy of such tender age should, in my 
opinion, specially in a case like this, 
whore the relations between his father 
and mother are so strained be best left 
witli the mother, till the father is able 
to get his custoiy from the civil Courts: 
vide Tlira Lai v, Sarasrafhi (tV The 
criminal Courts have no right to decide 
about hiS( custod^r, apd it«is too much 
to say, as the Magistrate has doiM in 
this case, that the child is not entitled 
to an allowance so long as he chooses to 
live with his. mother. A boy of this 
ago can have little or no choice being 
drawn to his mother only by natural 
instinct. 

In view of the above reasons, 1, there- 
fore, submit the proceedings to the 
High Court and would recommend that 
something like Ks. 10 per mensem be 
allowed from 3rd June 1929 (ortho 
maintenance of the minor son so long 
as he is with his mother and unable to 
maintain himself, and that the revision 
application of Mt. Sita Davi be accep- 
ted to that extent. 

Order . — This and the connected 
petition No, 5o2 of 1930, arise out of 
certain proceedings under S. 488, Cri- 
minal P. C., started at the instance of 
Mt. Sita Devi against her husband, 
Pandit Har Narain, pleader, for an order 
directing the latter to make a monthly 
allowance for her maintenance as well 
as for the maintenance of their son, 
Brij Bhoshan, aged four years. 

The trial Magistrate in a careful 
judgment found that Pandit Har Narain 
had neglected and refused to maintain 
Mt. Sita Devi and ordered him to pay 
her a maintenance allowance at the 
ratq^^of Es. 30 per mensem with effect 
from t&^ data of the application. He, 
however, dismissed the application so 
far as the claim for the maintenance 
for the boy was concerned as he was of 
opftiion that the facts on the record did 
qaot establish that Pandit Har Narain 
had refused or neglected to maintain 
him and that, on the other hand, it ap- 
peared Hhat he’ had been doing his 
lev el best not « onlv to look to his 

U) U9l5V80t.C.'m 


maintenauce but to provide comforts 
for him in proportion to his means. 

Against this order a revigion petition 
was presented to the District Magi- 
strate on behalf of Mt. Sita Devi pray- 
ing for an enhancement of the allow- 
,auc 0 which had been all 9 W 0 d to her hr 
the Magistrate andf also urging that the 
order of the > Magistrate dismissing the 
petition so far as it related to the 
maintenance of the boy * was erroneous 
and that separate allowance should 
be fixed for him. the learned District 
Magi»tarte found no reason to enhance 
the amount of allowance fixed by the 
Magistrate for Mt. Sita Davi and re- 
fused to make^a recommendation to this 
Court in that behalf. He, however, has 
recommended that a separate allowance 
of Es. 10 per mensem should be al- 
lowed for the maintenance of IJ,rij«Bho- 
shan minor. Pandit Har* Narain also 
has preferred a petition for revision to 
to this Court against the order of the 
trial Magistrate and has urged that no 
case has beea made out for an order 
under S. 438 in favour of Mt. Sita Dayi 
and that, in paiy case the amount of al- 
lowance fixed by the trial Magistrate 
is excessive and ought to be substan- 
tially reduced. 

I have heard Mr. Mehr Chand Maha- 
jan on behalf of Pandit Har Narain and 
Mr. Gobind Earn Ehanna on^behalf of 
Mt. Sita Davi. After giving Jjhe case 
my bast consideration 1 am of opinion 
that the order of'*the trial Magistrate 
was just and proper and that no inter- 
ference is called tor. As regards the 
prayer in the revision petition filed by 
Panidib Har Narain I have no doubt 
that the evidence on the record conclu- 
sively establishes that he has neglected 
and refused to maintain Mt. Sita Davi 
and is legally liable to give her suitable 
maintenance allo^^'ance. Having regard 
to the station in life of the parties and 
the other circumstances' of the case, I 
do not consider the sum of Es. 30 per 
mensem is by any means excessive for 
the maintenance of Mt. Sita Devi. I, 
therefore, dismiss Criminal Eavision 
No. 652 of 1930. 

As 'regards the prayer for a separate 
allowance for the boy: 1 find myself 
unable to accept the recommendation of 
the learned District Magistrate, It is 
hardly necessary to point out that in 
order to give jurisdiotion to a Magis- 
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Jtrate fco take proceedings, under S. 438 
the first essential is to find that the 
re8pondent,had neglected or refused to 
maintain the person for whose mainten> 
ance a*n allowance is asked for. The 
learned trial Magistrate, after a care- 
•ful and lengthy examination of the evi-, 
Sienoe* found as a fact that it had not 
been established that Pandit Har Na- 
rain had neglected or refused to main- 
tain the boy. T!he learned District Magis- 
lirate in his order of reference has not 
found that this finding was incorrect. 
I- asked -Mr. Gpbind Bam Khanna to 
argue, if he could, that neglect or re- 
fusal on the part of Pandit Har 
Narain to maintain the boy had been 
established on the record, but the 
learned counsel was unable to put for- 
ward any cogent reasons for differing 
from tlpe fir\ding of the trial Magistrate 
jon this point. For this reason alone, 
jtherefore, this petition must fail. The 
‘only ground given by the learned Dis- 
jtrict Magistrate in support of his re- 
{commendation is that o 

I*' it is befit in the interest of the minor hoy 
jthat he should bo left with the mother till 
'the father is able to get his custody from the 
jcivil Courts.’* 

! Howsoever desirable such an arrange- 
ment might be, it is not sufficient to 
'invest criminal Courts with jurisdiction 
under 438. As pointed out above, an 
jorder under that section can be passed 
jonly if neglect or refusal to maintain 
‘the child is established, and there is no 
jdoubt that this has not been done in 
this case. 

I, therefbre, reject the recommenda- 
tion of the learned District Magistrate 
and dismiss the petition of Mt. Sita 
Devi x-raying for a reversal of the order 
of the trial Magistrate refusing to grant 
separate allowance for the maintenance 
of Brij Bhoshan minor. Having regard 
to all the circumstances, 1 leave both 
parties to bear their own costs through- 
out. 

V.B./p.K. Beference rejected, 
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(Lahore) 

Addison and Hilton, JJ. 

Chatar Bhuj— Accused — Petitioner. 

v. 

Emperor — Opposite Party. 

Criminal Bevn. No. 502 of 1929, De- 
cided on 12th March 1930, 


^ Legal Practitioners Act, S. 36 — High 
Court can revise order passed under S. 36 
in furtherance of justice by virtue of 
GovernnT.ent of India Act, S. 107. 

High Court has power to revise orders passed 
under S 36 of the Legal Pra^ebitiouers Act by 
reafioQ of power of super! nteudeaoe vastei in 
the Court by S. 107 of the Government of 
India Act, hut this power is of a very excep- 
tional nature and cannot be invoked except in 
furtherance of iuatice : Ca.srs revlexoetL 

[P 037 G 2] 

Shamair Chand, Qabul Ghand, 
Mohammad Amin and Nawal Ki'<hore — ' 
for Petitioner. 

Des Raj Saivhry — for the Crown, 

Addison, J. — The District Judge of 
Hissar, after holding an enquiry under 
the Legal Practitioners Act, declared 
certain persons to be touts. A certain 
number of them came to this Court on 
the revision side, asking that the orders 
passed should bo set aside. A preli- 
minary objection was taken on behalf of 
the Crown that this Court has no juris- 
diction to entertain such petitions and 
‘that the intention of the legislature^ 
appealed to be that an order passed 
under S. 3(), Legal Practitioners Act, 
should not bo open to examination 
by this Court. The Single Judge be- 
fore whom this question came was of 
opinion that the matter was one of 
considerable interest and importance, 
and he therefore referred the petitions 
to a Division Bench for decision as to 
whether this Court has or has not the 
power to interfere on the revision side 
in cases of this nature. 

One of the first cases of this kind 
was In the matter of the petition of 
Madho Bam (1). A Division Bench in 
that case held that so far as an order 
passed under 8. 3(>, Act 18, 1879 

was concerned, 'the High Court could 
only interfere in the exercise of the 
powers of superintendence conferred 
upon it by 8. 15, High Courts Act, 
1861, and that it would not inter- 
fere even then when the sole ground 
on which its interference was ask^ for 
was that the decision of the District 
Judge was against the weight of evi- 
dence. S. 15, High Courts Act, has 
been replaced ,by ‘8. 107, Governpient 
of India Act. That section enacts that 
“each of the High Courts has superintea- 
dence over all Courts for the time beiug^ 
fiubjeot to its appellate jurisdiotioa.’* 

In the Allahabad decision referred 
to, it was said that Jbhe law gave no 

(V) [1899] 21 All. A. W'. % 34? " 
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right of ftppeal to the High Court ^ from 
an Order under S. 36, Legal Practitioners 
Act. As regards revision such cases 
were clearly not criminal proceedings 
to which the rqyisional powers of the 
High Court under S. 439, Criminal P. C., 
could apply. Nor did they fall within 
the power of civil revision conferred by 
S. 622 (now 115). Civil P. C. But it 
was held that the High Court had no 
doubt very wide powers of superinten- 
dence over the prbceedings of subordi- 
nate Courts by virtue of S. 15* High 
Courts Act, It was possible tcT imagine 
cases in wh^ch in the exercise of those 
powers it might find it its duty to in- 
terfere with an order passed under 
S. 36, Legal Practitioners Act. For ex- 
ample the conditions prescribed by the 
section had of course to bo observed, 
while no person’s name could be in- 
cluded unless he had an opportunity of 
showing cause against such inclusion. 
Lastly, it was pointed out that a High 
Court was not competent under S. 15, 
High Courts Act, to interfere with the 
orders of subordinate Courts merely 
on the ground of an error in law or an 
error in fact. It seems to me that this 
decision states very clearly the powers 
of a High Court with reference to orders 
passed under S. 30, Legal Practitioners 
Act. 

Another Division B>ench of the 
.Mlahabad High Court took the same 
view in Kashi Nath v. Emperor 
(2). It was said that the High Court 
had power under S. 107, Government of 
India Act, to call for and examine the 
record of any proceeding taken under 
S. 30, Legal Practitioners Act, and to 
issue such orders or •instructions as 
might appear to be proper and would 
hold it ^ valid ground for interference 
if the District Judge had disobeyed 
any specific direction of the Act. But 
it was further said that it would be 
strainmg the powers of interference and 
setting ati undesirable precedent if the 
High Court were to take it upon itself 
in every oase of the kind to consider 
whether the evidence relied upon by the 
Diatr^^ct Judge was or was not evidence 
fr<)m which the High Court itself would 
]iave drawn the same inference. This 
again is a decision. which, in my judg- 
men t, laydown clearly the powers of 
(i) A. L b: loir ast 69=7^ rroTT'^^is 

^ All, 676. 


the High Court when examining the^ 
record of a proceeding under S. 36, 
Legal Practitioners Act. , 

Another Division Bench of the Allaha-* 
bad High Court in Ghafoor ^Khan v- 
Emperor (3) assumed* without discussion 
tjhat it had pjwer to.ipterfere with- 
such orders' under *the provisions of 
S. 107, Government of India Act. The 
final conclusion in this case appears to^ 
have been that there was nothing illegal 
in the procedure adopted for declaring 
the names of touts, and the revision 
could rrot, therefore sucqped. • 

A Division Bench of the Madras High 
Court in Bava Sahib v. Dist, Judue of* 
Madras (4) held that a person affected 
by an order under S. 36, Legal Practi- 
tioners Act could move the High Court 
under S. 622 (now 115), Civil P. C. 
The order passed by the District,, Judge 
in that case was modified in so far as 
the District Judge had acted in excess 
of his jurisdiction, but no further. 

A Single Judge of the Madras High 
Court in \aradachariar v. Kalyanasun^ 
daram^ A. 7. R, 1923 Mad, 188, held that 
the High Court had power to interfere in 
revision, but it was not clearly stated 
on what basis this jurisdiction w^as 
founded. 

Tn Hari Char an Sircar v. Dist, Jadge^ 
Dacca (5) a Division Bench of the Cal- 
cutta High Court held that the High. 
Court had power to revise orders' passed 
under S. 30, Legal ^Practitioners Act, 
but that this revisional jurisdiction was 
of a very special nature and could only 
be invoked in furtherance of justice. 
This comes to the same thing as basing 
the jurisdiction on S. 107, Government 
of India Act. 

Another Division Bench of the Oalcuttai. 
High Court in In re Khandakar Moham^ 
mad Makhi (6) assumed that it bad 
power to interfere, and it was held in that 
case ths^t the name of a person cannot 
be inserted in the list of touts without 
making an enquiry in accordance with 
the provisions of S. 36, Legal iPracti* 
tioners \ctp 

The first case that came before the 
Punjab Chief Court appears to be Chan* 
nan Das v. Entpress (7). At the time 

(3) A."I, R. 1928 All. 834=tll8 I. 0. 624. 

(^) [1908] 26 Mad. 596=13 M. L. J. 272, 

(6) [1910] 11 Or. L. J. 320=6 1. 0. 827, 

(6) [1929] no I C. 173. 

(7) [1900] 3 P. R. 1900 Cr. 
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S» 13, the Punjab Courts Act, vested the 
general superiutendenoe and control 
over all other civil Courts in the Chief 
Court. This S. 13, which has now been 
repealed is practically in the same terms 
as S. 107, ' Government of India Act. 
It was held that the Chief Court was 
fisstified in interfering ninder S. 13, 
Punjab Courts Act 1884, where the Dis- 
trict -Magistrate omitted to consider the 
definition qi a tout and held the person 
to be a tout although the acts necessary 
t6 constitute hiin such were not even 
alleged tp exist. Again a Division 
Bench’of the Punjab Chief Court, in Man 
Sin(fh V. Emperor (8), held that it was 
competent to consider and ^^^1 'with an 
illegal order passed .under S. 36, Legal 
Practitioners Act, by reason of the wide 
powers of superintendence given under 
S. 1^ Punjab Courts Act. It was said 
that nhtf Chief Court would not interfere 
with an order so passed unless it could 
be shown that the provisions of S. 36, 
had not been complied with, or for 
other good and substantial reason, such 
as an opportunity not having bt?en given 
to the petitioner of showing cause 
against his name being included in the 
list. It was further stated that the 
Chief Court would interfere if it found 
that there was co evidence whatever to 
support the .finding. The matter again 
came before a Single Judge of the Chief 
Court in Bute Khan v. Emperor (9). 
The previous decisions to the effect that 
the Chief Court had power under S. 13, 
Punjab Courts Act, to revise orders 
passed under S. 36, Legal .Practitioners 
Act, were fjllowed. 

A Single Judge of the Lahore High 
Court in Dixoan Chand v. Emperor 
1926 Lah, 227, interfered with an order 
passed under S. 36, Legal Practitioners 
Act, but in the case it was assumed that 
there was jurisdiction to do so. In 
Fakir Chand v. Emperor (10) I as- 
sumed that 1 had jurisdiction to interfere 
with such an ^order and did so. The 
learned Chief Justice in Lakshmi Narain 
V. Mt, Aaini (11) held that this Court 
could, in the exercise of the power of 
general superintendence under 8. 107, 
Government of India Act, send for 
t bo record of proceedings under 8.14, 

^ (8) [1909] 11 P.R. 1909 Or. 8 I.C. 977. 

S [1909] 10 Or. L. J. 447=3 I. C, 982. 

A.I.R. 1980 Lah. 409. 

(11) A. 1. R. 1926 Lah« 199=93 1. C. 700=27 
Or. Ij. 476« 
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Legal Practitioners Act against a pleader 
and direct the transfer of the prooeed- 
ingd or pass such orders as it thought 
fit. It follows that this Court has 
power under S. 107, Government of 
India Act, to send for thd record of pro- 
ceedings under S. 36, Legal Practitio- 
ners Act and to examine that record and 
to interfere if necessary in the ends of 
justice. In fact it has for long been held 
that the High Courts have under S. 107, 
Government of India . Act, not only 
administrative but judicial powers. In 
the exercise of its powers of superin- 
tendence the High Court may direct a 
subordinate Court bo do its* duty. A 
Higli Court, however, would not be 
competent in the exercise of this power 
to interfere with or set right the order 
of a subordinate Court ou the ground 
that the order of the subordinate Court 
has proceeded on an error of law or an 
error of fact. In the exercise of its 
superintending power it will not ordi-' 
narily interfere except in caees of grave 
and otherwise irreparable-injustice e. g.,j 
a High Court will interfere with orders* 
passed under S. 36, Legal Praotitionersj 
Act, if the provisions of the section have 
not been complied with or if the person 
affected has not been given a full oppor 
tunity to meet the charge, brought 
against him, i.e., no order will be inter- 
fered with except for good and substan 
tial reasons, including the absence of 
any evidence. A High Court, however, 
would ;not be justified in interfering 
when the ground urged was that the 
decision of the Court was against the 
weight of evidence. Again a mere irre- 
gularity in procedure which bus not 
prejudiced the petitioner will be ncl 
ground for interference. 

I would, therefore, reply to the ques- 
tion put to the Division Bench by the 
Single Judge that this Court has power 
of revision in the limited sense set out 
above. In other words, 1 would hold 
that the High Court has power {ip..rovise 
orders passed under S. 36, Legal Prac- 
titioners Act, by reason of power of 
superintendence vested in the Court by 
S. 107, Government of India Act, f,but 
this power is of a very exceptional 
nature and cannot be invoked except in^ 
the furtherance of justice. 

The cases should now go back to tha 
Single Judge for disposal. 

V.B./b.K. Or^er O Gcordinghj, 
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' (Lahore) 

Tgk Chand, J. 

Ram Saran Das — Accused Appel- 

lant. 

• V. 

Emperor— -Opposite Party. 

Criminal Appeal No. 454 of 1930, Deci- 
ded on 8th July 1930. 

?Jc (a) Criminal Trial — Evidence — Police- 
man’! teatmony, like that of every other 
witness, must be judged on its own merits. 

A policeman’s testimony, like that of every 
other witness, must be judged on its own 
merits and should be accepted or rejected 
according to the circumstances disclosed in 
each particular case. [P 939 C 2] 

35c (b) Pendl Code.* S. 124 A— No violence 
advocated * by speaker — Heavy sentdince 
should not be inflicted. 

Where tho sp3aker in his speech does not in 
terms advocate violence in any shipe and 
there is nothing in the apsech which might by 
implication or innuendo suggest its use, a 
heavy sentence is not called for : lOS 7. C. 
372, JRr/. [P 991 Cl] 

Shamair Chand and Mohd, Amut — for 
Appellant. 

Ram Lai — for the Crown. 

Judgment. — The appellant Ram 
Saran Das has been couvictod under 
S. 124-A, I P. C., for having made a 
seditious speech at a meeting held in the 
Bohtak Mandi on 25th January 1930 
and has been sentenced to rigorous im- 
prisonment for three years. 

The questions to be decided in the 
appeal are ; 

(1) What is ths te^t of th’3 sp3acb which the 
appellant made on the occasion in question ? 

(2) Whether that speech falls within the 
purview of S. 124-A, I. P. C. ? and 

(8) If so, whether the sentence awarded by 
the learned trial Magistrate is appropriate ? 

With regard to the first point the 
prosecution have placed on the record 
the following material^ : 

(i) A report of the speech, Ex. P. E. 
prepared by Jai Gopal, Sub-Inspector, 
P. W. S, from pencil notes. Ex. P. D., 
which had been taken down at the meet- 
ing by Amar Singh, Head Constable, 
(P. W. 2). 

(lij^^Apoieporb of the speech, Ex. P. M., 
alleged to have been prepared by a Dis- 
trict Board Contractor, Ram Dya, (P. 
W, 6), und^r the instructions of Gobind 
Rana (P. W. 6), all of whom claim to 
^ave been present at the meeting. ' 

(iii) The oral evidence given at the 
* trial by the above-mentioned persons 
and Faz^ AU. lambardar (P. W. 7), and 
Ram Nand, carpenter (P. W. 8). 

be convenient to taka first 
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Ex. P. M. and the evidence of Gobind 
Ram, Balram and Ram Dya. The speech, 
as reported in Ex. P. M., is admittedly 
much strouger than that in Ex. P. E, or 
P. D. This report was originally stated 
by the prosecution to have been prepared 
by Ram Dya under instructions of the 
'zaildar and Irhe -sufaidposh. la the 
course of cross-examination of these 
witnesses it, however, transpired that 
the original notes taken by. Ram Dya 
were nob forthcoming and Gobind Ram 
admitted that several “points” were 
added^in Ex. P. M., 'which .had been 
omitted by Ram Dya iif his pencil notes, 
as he wa^ not a fast writer. It was also 
conceded that J3x. P. M. instead of being 
in the handwriting of Ram Dya was 
actually written by a retired police 
constable Badri Prasad (D, W. 1), who 
is alleged to have suddenly arrivejl at 
Qobid Ram’s house when t\te notes were 
being fair copied, and who has now ap- 
peared as a witness for the defence. 
Again we find that the statement of 
these witnesses as to the time, place 
and occa^hion when Ex, P. M. was pre- 
pared is discrepant in material parti- 
culars. According to Ex. P. M. one of 
tho persons present at the meeting, was 
Pfc. Ramphul Singh, pleader (D. W. 3). 
But it is proved that this gentleman 
was at Sonepat at the time, and it is 
significant that his name is not men- 
tioned in Bxs. P. D. or P. E., which 
were prepared by the police. There are 
several other points which thoroughly 
discredit this report. After careful con- 
sideration I have no hesitation in hold- 
ing that Ex. P.M, is not a trfie and faith- 
ful report of the speech in question. In 
his argument the learned Assistant Legal 
Remembrancer also did not place much 
reliance on it and I, therefore, leave it 
out of account. 

The oral evidence of Gobind Ram, 
sufaidposh, Balram, zaildar, Ram Dya 
and'Fazal All, lambardars and Rama 
Nand is also very unsatisfactory. Each 
of thesa witnesses has tried Jbo give a 
highly coloured version of the speech 
and to put in the mouth of the appellant 
expressions like “Government is zalim*’ 
a&d ' 4t sucks the blood of the poor" 
which are not* to be found in the police 
report Ex. P. D, or P. E. These wit- 
nesses state that on hearing the speech 
of the appellant their feelings were 
roused against the Government, but as 
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they come out of the meeting they 
thought better of it, and regained their 
good will towards it. A perusal of their 
depositionsgjiowever, leaves no doubt that 
they attended the meeting with the sole 
objeot df finding an excuse for making 
reports against the speakers, with a view 
to secure personal advantage to them-, 
fl?tvesr Two of them’Balram and Gobind 
Bam stated that some years ago they 
had been granted two squares of land and 
a jagir respectively for services rendered 
during the Great War, and it is in evi- 
dence that an • iinpression had gone 
about that services on the present oc- 
casion would also be similarjy rewar- 
ded. It is obvious that it was for this 
reason that Balram and Gobind Earn, 
who themselves are persons of little or 
no education, engaged the services of 
Bam Dya to take notes of the proceed- 
ings^ a^d after having these notes 
edited and amplified as Ex. P. M. on 
the following day and affixing their own 
signatures on it gave it to the Tahsil- 
dar. It is significant that within a 
short time after the submissiqn of this 
report Bam Dya, who was formerly a 
pleader’s munshi, and is now a contrac- 
tor, secured four or five contracts from 
the District Board though there is no 
indication of his having been so lucky 
before. In the witness box these persons 
contradicted each other on several 
points aud gave inconsistent and dis- 
crepant«accounts of the same incident. 
Their evidence is unreliable on the face 
of it and I am constrained to reject it 
as such. 

It romaiqs now to consider the re- 
ports Exs. P. D. and P. E. which are in 
the handwriting of Amar Singh, Head 
Constable (P. W. 2), and Jai Gopal 
Sub-Inspector .(P. W. 3), respectively. 
Both these persons were present at the 
meeting and Amar Singh took down the 
notes of the speech in pencil just as it 
was being delivered. Next morning 
these notes were fairoopied by Jai 
Gopal, (P. W. 3) as Ex. P. E., which 
was submitted by him in due*Gourse to 
the authorities. I have carefully 
examined these documents' with the 
assistance of both counsel and find that 
they agree with eaoh^ other 'on 'all 
material points. Both Amar Singh and 
Jai Qopal appeared as witnesses at the 
trial and were cross-examined atJengtii, 
but nothing was brought out to throw 


doubt on the accuracy of these reports* 
The only ground which Mr. Shamair 
Chand was able to put forward for dis- 
crediting them is that they bad been 
prepared by police officials. He argued 
that a document of this « kind should be 
presumed to be suspicious. I can find 
no warrant for making any such pre- 
sumption. A policeman's testimony, 
like that of every other ^witness, must, 
bo judged on its merits, and* should be! 
accepted or rejected according to the! 
circuinstance^s disclosed in each parti- 1 
cular base. * In the case before me 1' 
can find 'Nothing suspicious about Ex. 
P. D., and rafter giving duq weight to 
thcii arguments of counsel I see no 
reason to doubt its correctness. The 
defence have not led any evidence to 
point out any inaccuracies in the report/. 
Indeed it is significant that ‘none of the 
witnesses produced by the appellant 
attempted to say one word as to what 
the contents or the nature of the speech 
in question were. The accused in the 
written statement which he filed before" 
the Magistrate gave a brief summary of 
his speech, and though it differs from 
Ex. P. D. in some important points, the 
framework of the speech, as given in it, 
is substantially the same as that of 
Ex. P. D. I hold therefore that on 
the whole this document gives a true 
and faithful account of the speech 
and the guilt or innocence of the appel- 
lant must be judged on it. 

The speech as reported in Ex. P. D. 
or P.E. contains some passages to which 
exception has been taken by the learned 
Magistrate and which he has held as 
falling within the purview of S. 124-A 
and adding to the gravity of the offence. 
Some of these, however, appear to me to. 
be innocent, whether taken singly or 
along with the context. As an instance 
I might refer to the speaker’s oriticizm 
of the appointment and composition of 
the “ Simon Commission ” and to his re- 
marks that the Commissioners travelled 
in comfort from Bombay to big^ 

cities but did not visit the villages, 
where there are "no roads, no hospitals 
for men or cattle to get medicines from 
or schools," where insanitary condftions 
prevail and malaria rages, and for this 
reason they are not likely to form 
correct estimate of the poverty o! people 
living in rural areas. The learoed Magis- 
trate appears to have been much im- 
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pressed by this part of^ the speech, and 
after holding that he **inoit 0 d^ bad feel- 
ings against the Governmenf’* has em- 
phasized the fact that he even black- 
mailed the Simon Commission/’ The 
•exact meaning of this expression, as it 
etands, is not clear. It has been suggest 
fcod that by a slip of the pen, the word 
’‘blackmail** has been erroneously used 
for the not very elegant word “black- 
guard”. Be that as it may there is no 
doubt that by no stretch of language 
oan these references to ^ the Simon 
Commission be hold punishablS under 
S. 124-A, I. P.O., or add to tSe gravity 
of the offence, if the speech^could other- 
wise be brought within its purview.* 

The same may bo said of the refer- 
ence in the speech to the economic drain 
from India caused by the export of 
foodstuffs and other raw materials, in 
exchange for which a 

motor-car of Rs. 6,000 is saat back, which 
after a few years bsooma useless aud means an 
expense of four or five rupees in maintain- 
ing it.” 

Another matter to which the learned 
Magistrate has referred, and which was 
also stressed before me by the learned 
Assistant Legal Remembrancer is the in- 
stigation alleged to have been made by the 
appellant that the Congress was origin- 
ally started at the suggestion of the Go- 
vernment and that when some of its lead- 
ing members in early days became op- 
posed to Government they were appointed 
to big ollices. This statement again whe- 
ther it is in fact true or not cannot be 
said to be seditious. If anything, it is 
a condemnation of the honesty of the 
Congressmen of those days and has no 
bearing on the real question before me. 

But while views like these described 
above are innocent, there is no room 
for doubt that the speech contains se- 
veral passages which offended against the 
wide provisions of the section. I do not 
thinlr%<4aecessary or desirable to give 
wider publicity to those passages by 
incorporatjng them in this judgment. 
It will be. sufficient to say that the 
language in which the appellant refer- 
red to the “ Wir of Independence” of 
^1857, which “ unluckily failed,” is ad- 
vise to his hearers to attain the same 
object, tbpugh by different means and 
other similar exprj^saions clearly offend 


against S. 124-A, and are sufficient 
to sustain the conviction. 

As regards the sentence, the learned 
Assistant Legal Bemembranper has very 
frankly and properly admitted that it 
is excessive and is heavier than any 
other sentence passed under S. 124- A 
. which had cpme ^ to . l^.is notice, 
awarding iihis sentence the llearn'Sd 
Judge has taken into oonsideration, 
besides the speech in question, certain 
other matters, e, g., the circumstances 
that during the progress of the trial the 
appellant at the time entering the 
Court* room raised certain cries and re- 
cited a certain couplet in Urdu, There 
is, however, no evidence on this point, 
nor even a ncfte by the Magistrate on 
the record, ai\d Mr. Shamair Chand for 
the appellant does not admit the cor- 
rectness of this statement. This being 
so, it is not necessary to d6Qide,dto^vhat 
extent and for what purpose such con- 
duct on the part of the appellant could 
have, if at all, been taken into con- 
sideration. 

The l6»arned Magistrate has also re- 
ferred to certain other speeches which 
are alleged to have been made by the 
appellant on other occasions, before and 
aher 25th January 1930. Pencil 
“ notes “ of some of these speeches 
have been placed on the record, but 
they have not been subjected to close 
examination either by the Magistrate 
or by counsel for the parties. «Ln these 
circumstances, and ^having regard to 
the manner in which Ex. P. M. has 
been prepared and produced in this case, 
I consider it highly unsafgt to accept 
these reports as containing a true and 
correct version of these speeches. I 
think, therefore, that must be left out 
of account. It may be stated that the 
learned Assistant Lsgal Bemembranoer 
very properly admitted that these re- 
ports, even if they w^aro accepted as, 
correct, are not of much use in judging! 
the intention of the appellant in this 
case, as his intention appears to be 
quite clear from Ex. P. D. theie being 
no ambiguity whatsoever about it. 

In the judgment the learned Magis- 
trate also has dealt on the “ Bolshevik 
tebdency “ of (be appellant. 1 cannot, 
however, find any trace of any such 
tendencies, either in the speech as re-* 
ported in Ex. P. D. or in the other facts 
proved at the trial. 
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It is, therefore, clear that the learned 
Magistrate has relied upon several ex- 
trinsic matters and the sentence imposed 
by him is disproportionately excessive, 
lit was concdded for the Crown that the 
appellant did not in terms advocate 
violence iu any shape or form, nor can 
I find anything in the speech which 
ought 4}y implication* or •inniienclo sug- ’ 
gest its use. On the question of sen- 
tence both counsel have cited a number 
of rulings Jbefore me. As ‘ those cases 
proceeded on their peculiar facts it is 
unnecessary to discuss them here. The 
case which however, bo taker; as a 
safe guide is thaJ of Bam Chandra v. 
Emperor (l) in which the *offending 
article was admittedly stronger than 
the speech now in question but where 
Addison, J, sentenced tlfe convict to 
rigorous imprisonment for six months, 
with a fine of Bs. 150. Having regard 
to tl?e facts* of the present case and 
keeping in view all the circumstances, 

1 think that the ends of justice will 
be met by sentencing the appellant to 
rigorous imprisonment for four months. 

I, therefore, maintain the cdnviction 
but accept the appeal to this extent 
that the sentence of rigorous imprison- 
ment for three years is reduced to that 
of four months. 

Order aMordinqlv. _ 
“■(T) [1923]' 10 3 I. C. 372=29 Or. L. j. 381. ’ 


1930 Cr. Cases 991 

* (Lahore) 

BlllVIi, J. 

Emperor 

V. 

Sis Ram and others — Accused — lles- 
pondents. 

Criminal Revn. No. 258 of 1930, De- 
cided on Ist May 1930, reported by 
Dist. Magistrate, Rohtak, on 17th Feb- 
ruary 1930. 

Criminal P. C., S. 145— Order without 
notice and finding as to danger of breach of 
peace is ultra vires. 

The provisions of S. 145 (1) arc mandatory 
and oonseqaently if no notice is issued as re- 
quired and Ihero is no finding that there was 
a danger ^of breach of peaoe, the order under 
S. 145 becomes ultra vires : A. I. U, 1924 
Lah, 91, ReU on, [P 991 C 23 , P 992 C 1 ] 

Qahul Chand and Shamair Chand— 
for Bespondents. 

Facts. — One Gopi, a kamin by caste, 
made an application under S. 145, 
Criminal P. *G., that a bouse belongs 
ing to him in Bhawar village was for- 


cibly taken possession of by Sis Bam 
and two other Jats, that he had collected 
material for rebuilding it but was stop- 
ped from doing so, and that there was 
an imminent danger -of breach of the 
peace. On that very day ha made an- 
other application requesting the Magis- 
trate to sea the spot. The Magistrate 
did not record any preliminary order 
as required by law and fixed 26tli July 
for inspection of the spot. ^After in- 
spection of the spot he issued no notice 
to the other party nor did ho affix any 
copy of.this notice to some conspicuous 
place at ar near the house in dispute. 
He simply noted on the file that he had 
infeyrmed Sis Bato of* the Sate. Now 
Sis Ram is only one of the other party. 
There are two other real brothers of Sis 
Bam also concerned in this case, who 
were not informed by the .Magistrate, 
After getting the written statement of 
the other side and recording evidence 
produced by both parties, the Magistrate 
restored the possession of the house to 
the applicant. 

Grounds. — The application for revi- 
sion of this order has been presented to 
me on the following grounds : (1) That 
the Magistrate did not record any preli- 
minary order and that the procedure 
adopted by him is illegal, and that 
therefore the Magistrate had no juris- 
diction in this case. (2) That no notice 
was served upon the other party accord- 
ing to law, nor was a copy of this notice 
affixed to some conspicuous place at or 
hear the house in dispute. (3) That in 
his final order he did not say that 
there was any imminent danger of 
breach of the peace, and that therefore 
that order was not justified. 

Tn support of hjs pleas for revision 
Bai Bahadur Cbaudhri Lai Chand quotes 
Abdtilla V. Giinda fl) and Telcu v^ B^ita 
Singh (2). In my opinion the provisions! 
of law have not been observed in this 
case which were mandatory and there- 
fore all the proceedings of the Magis- 
trate are vitiated. 1 therefoKo-n^om- 
mend that the order of the Magistrate 
may be quashed and a retrial^ ordered. 

Order.— T agree with the leaiDedj 
District Magistrate that the ordei> ofj 
the Magistrate under S. 145, Criminajj 
P. C., in this case was ultra vires. Noi 

~(l) [WW 71*. B. 1907=24 ?'' WTr:' '1907 CF. 

=6 Ct. L. J. 113=71 P. L. B. 1908. 

(2) [1916] 27 I. C. 766. 
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Qctice was issued as required by the 
section and there is no finding that there 
was a danger of a breach of the peace. 
In these circumstances the order must 
be set aside: see Ilaknub v. Balia Bam 
(3). 1 therefore, quash the order 

passed by the* Magistrate and direct 
fresh proceedings to be taken on the 
application according to law. 

V.B./R.K, Order quashed. 

A. i. 1924 La“h. 91=74 I. 0. 79=24 Or. 

L. J. 751=4 Lab. 66. 


1930 Cr. Cases 992 (1). 

(Lahore) , 

Dalip Singh, J. 

Mangha •Ram — •Accused — -IPetitioner. 

V. * 

Emperor — Opposite Party. 

Criminal Eevn. Petn. No. 1568 of 
1929, Decided xm 14th February 1930, 
from order of Bess. Judge, Multan. D/- 
19th August 1929. 

Criminal P. C., S. 239— Two persons ab- 
ducting girl— Third person not taking part 
in abduction cheating purchaser of girl by 
false representation as to her caste — Trans** 
actions cannot be said to be tame. 

A transaotioa of abduction for which two 
persons have been convicted cannot be said to 
be part of the same transaotion when a third 
person, not alleged to have taken part in the 
abduction, proceeds to cheat by false represen- 
tation as to caste, etc., of the gtr), a person 
who buys the girl, there being no continuity of 
purpose, nor any contiguity of time. 

‘ [P 992 C 1] 

B. B* Puri--{or Petitioner. 

S. L, Puri for Govt. Advocate — for the 
Crown. 

Judgment. — The joint trial of all 
these persons has not been justified by 
counsel for the Crown. He refers only 
to S. 239 (d) and contends that the 
transaction was one. 1 am unable to 
see how the transaction of abduction 
for which two persons *hav0 been convic- 
ted is part of the same transaction when 
a third person not alleged to have taken 
part in the abduction proceeded to cheat 
by false representation as to the caste, 
letc., of the girl, a person who bought 
!the •gwL,. There does not seem any 
jeontinuity of purpose nor any contiguity 
iof time. I therefore accept the revi- 
[sion and ouash the conviction and the 
sentences as the trial was wholly 
illegal. 
jr.m./r.k. 


1930 Cr. Cases 992 (2) 

(Rangoon) 

Baguley, J. 

Nga San Tin — Accused — Appellant. 

V. • 

Opposite Party. 

Criminal Appeal No. 550 of* 1930, Da- 
cided on 30th June 1930, from order of 
•Sess. Judge, Tbarrivwaddy, D/- 13th 
1930, in Sessions Trial No. 15 of 1930. 

Criminal P. Q., S. 350— ‘S. 350 has no ap- 
plication to cpies tried in a Court 6f Set- 
cioni. • t 

Consent cannot give jurisdiction in a crimi- 
nal trial. S. 350 only •applies to Magistrates 
and not to cases tried in a Court of Bess^'ons. 
Where the judgment is wj^itten and sentence 
passed by {he Sessions Judge, but practically 
the whole of the evidence was recorded by the 
Additional Sessions Judge, the conviction can- 
not stand even ^though the accused agrees to 
the dealing with the case by the Sessions 
Judge : 2.6 Boin. 50 and 35 All, 63, Rel, on, 

LP 992 0 2] 

Judgment. — The appellani; has been 
convicted under S. 304, I. P: C., Untf sen- 
tenced to seven years’ rigorous impri-- 
sonment, and he appeals against the 
oonvfcbion and sentence. It is quite 
clear that the conviction cannot stand.! 
The jud^ent w^as written and sentanoel 
passed by the Sessions Judge, but practi- 
cally the whole of the evidence w'as re- 
corded by the Additional Sessions Judge 
who was transferred when only one 
witness remained to be examined for 
the defence. The Sessions Judge men- 
tions this fact in his judgment, but says 
that the accused agreed to his dealingj 
with the case. 

Consent cannot give jurisdiction in a! 
criminal trial. The learned Judge ap-| 
pears to have considered himself as act. I 
ing under S. 350, Criminal P. C., butj 
this section only applies to Magistrates.^ 
It has no application to cases tried in aj 
Court of Sessions, and I would draw. the 
learned Judge’s attention to Emperor v. 
Sakharam (1) and Emperor v. Badri\ 
Prasad (2). I therefore set aside thei 
conviction and sentence and direct that 
the case be retried by the Additional 
Sessions Judge of Tharrawaddy. 

p.N./li.*K, Conviction sehamle^ 


Revision allotcedt 
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1930 Cr. Cases 993 

(Allahabad) 

Dalal, j. 

Ghassoo — Accused — Applicant, 

. V. 

JSmpercr-^Opposite . Party . 

C!rizninal Misc. Case No. 423 of 1929, 
Dedded t)n 6th January 19^0. - 

(a) Criminal P. C., S. 526 — Ground for 
transfer is not to be decided' in abstract — 
What is to be ^etevmined is whether Magis* 
trate behaved so as to give legitimate ground 
for fear of impartial tripl. 

The maMer is not to*b3 decided in abstract 
whether a certain Ma^strate would deal with a 
matter impartially or not. The question al- 
ways is whether through some error or unfor- 
tunate accident the Magistrate has behaved in 
a way to give legitimate ground for fear to one 
party or the other. [P 993 0 2] 

(b) Criminal P. C, S*. 52$ and 162— 
When copy of statement of witnesses before 
police^ is asked for, Court it bound to grant 
same iiiliktl'lng on a written application and 
refusal to grant them on misapprehension 
of law or flimsy pretext are enough circum- 
stances to make accused believe that Magis- 
trate had no desire to be fair to him. * 

When a copy of a written statement made by 
a witness before the police is asked 4or, it is 
the .bounden duty of the Magistrate, and it 
does not depend upon his volition or good will 
that he should refer to the statement made be- 
fore the police and furnish a copy or record a 
definite order that he did not think it expe- 
dient in the interests of justice to furnish the 
accused with the copy. Nor can he insist upon 
a written application for the same, an oral 
request being suiheiont. Therefore, insistence 
on a written^^ application and refusal to grant 
copies on misapprehension of law laid down 
under S. 162 or on other flimsy pretext are 
enough ciroumsbances to ^ive the accused per- 
son reasonable belief that the Magistrate had 
no desire to be fair to him : 36 Cal, 560, Bef. 

[P 994 C 1,2] 

(c) Criminal 1*. C., S, 556, Expl. — Local 
inspection — ^Transfer is advisable but not 
necessary. 

Explanation to S. 656 merely means that the 
local inquiry would not amount to a necessity 
for transfer, but there may be ciroumstanoes 
under which it would be advisable to direct a 
transfer from the Court of a Magistrate who 
has made a local inquiry, [P 994 G 2] 

Zahur Ahmad — for Applicant;. 

U* S. Bajpai, A, P. Dube and S. B. L, 
Gour — for the Crown. 

Judgment. — have gone through 
the various affidavits and tJie explana- 
tion of the Magistrate who is trying 
the different cases. Unfortunately, the, 
cases have assumed a oommunal aspect 
as the dispute is between Hindus and 
Mahomedans. I well realize that in . 
snoh a case the class to which the 
Magistrate belongs raises a suspicion in 
1930 Cr. 0. 126 & 126 


the opposite class, and, therefore, in 
oases of transfer where communal in- 
terests are involved a transfer should be 
granted with considerable hesitation. 
In the present case, however, I am 
afraid that the trying Magistrate has 
shown a certain amount of irritation 
-and behaved in a way which would 
give legitimate cause to the Maho- 
medans to think that they would not 
receive justice in his Court. As I have 
often stated from this Bench, the matter] 
is not to be. decided in the abstract 
whether* a^ certain Magistrate would 
deal with *a matter impartially or not. 
The question *al ways weuld b» whether, 
through some error or unfortunate ac- 
cident the Magistrate has behaved in a 
way to give legitimate ground for fear 
to one party or the other, •In this case! 
such legitimate ground does exist. First 
of all oertain Mahomedans were prose- 
cuted by the police out of several 
against whom a complaint was made by 
the Hindus. When others were not 
prosecuted a complaint was made in 
Court and the Magistrate without hold- 
ing any inquiry under S. 202, Criminal 
P, 0,, promptly ordered all the Maho- 
medans to be prosecuted at the same 
time. It is true that the complaint 
was made prior to the result of the 
police inquiry. Even so, when the 
favourable result of the police inquiry 
was available to sojjne of the Mahome- 
dans it would have been better if the 
Magistrate had waited until the comple- 
tion of the inquiry in the case sent up 
by the police before ordering the prose- 
cution of men whose prosecution was 
not desired by the police. A certain 
amount of confusion must arise and the 
defence must be prejudiced when the 
police case is mixed up with the case 
put forward by a partial complaiBant. 
It is rightly pointed out on behalf of 
those who are prosecuted by the police 
that by the complainant spreading wide 
his net to include all the Mahorng^APS, 
the persons prosecuted by th^S" police 
have been deprived of defence witnesses 
because those who were prosecuted on 
the private complaint were the witnes- 
ses for those prosecuted by the polioer 
Secondly, the Magistrate has passed a ^ 
most extraordinary order on .the 
prayer of the Mahomedan accused for a 
copy of the statements of witneiAes re- 
corded by the police. * Under 8« 162, 
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Criminal P. G., a \7itness who was exa- 
mined by the police and whose state- 
ment was recorded by the the police 
may be cross-examined if in Court he 
makes a statement in conflict with 
the statemeDt made by him before 
the police. The Magistrate has a curi- 
ous idea that the person to be contradic- , 
ted is the police oflicer who recorded 
the statement and not the witness who 
made cdnflioting statements. He even 
goes to the length of informing the 
public that sucli is the law “as it exists” 
meaning thereby that the law was dif- 
ferent previously. As is usual with 
MagistraUeSj I am cerjiain that a copy of 
the Code of Criminal Procedure was 
not handy for this Magistrate to refer 
to, and he never read the provisions of 
that section before recording this most 
amazing otder. 

Another thing is that there was no 
necessity to insist on the Mahome- 
dan accused putting in an application. 
An oral request ought to be entertained 
as the law does not prescribe any ap- 
plication. To ask foi a reason is an- 
other amazing order when every Magis- 
trate ought to know that when a state- 
ment is required under S. 162 it must 
be required for the purpose of contra- 
dicting a witness. Another noticeable 
matter is that the application was filed 
on 19th July, and no order thereon was 
passed till 30th September, It appears 
to me that the order was passed on 
30th September, merely for the pur- 
poses of the record and that the Magis- 
trate had no desire to carry out orders 
of the law under S. 162. The procedure 
is well laid down in Salt v. Emperor 
(1) by a Bench of two Judges of the 
Calcutta High Court. The rule laid 
down there was that when a copy of a 
statement made by a witness before the 
police is asked for it is the bounden 
duty of the Magistrate, and it does not 
depend upon his volition or good will, 
thajijbe should refer to the statement 
made bdiore the police and furnish a 
jeopy, or record a definite order that he 
did not think it expedient in the in- 
jterests of justice to furnish the accused 
wfth such u copy. The irritation shown 
by the Magistrate in first of all insist- 
ing on an application from an accused 
pwson who in every case has to be 

{!) [iSiflli 86 0aX"5605L0 Or. L. J. 88=2 1,0. 
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given facility for bis defence, secondly, 
in passing an order more than two 
months afterwards on the application, 
and, thirdly, in giving a most amazing 
reason for the refusal of the copy, 
would naturally give an accused person 
reasonable belief 'that the Magistrate' 
had no desirq to be fair, to him. 

In one case the prosecution waff' no 
doubt on bel|alf of the police, yot there 
was a Mabomedan complainant. When 
that complainant’ applied for stay so 
that he may request this Court to transv 
fer the case, the Magistrate again took 
an exceedingly narrow view. He gave 
it out as his opinion that the Maho- 
medan was not the complainant and 
that he had tio right to apply to this 
Court for tjansfer. lu ordinary lan- 
guage the Mahomedan was certainly a 
complainant even though the prosecu- 
tion was launched by th^ poVee^^ The 
refusal to grant a postponement which 
was absolutely compulsory under the 
law. may have been an error of judgment 
but yet combined with the other actions 
of the l^agistrate would create an im- 
pression of fear in the minds of the 
Mahomedans. 

It appears that this Mxgistrate made 
a local inquiry. Mr. Dube on behalf of 
the opposite party was under the im- 
pression that the inquiry was made for 
some report to be submitted to Govern- 
ment. If so the inquiry was rf a nature 
in which the Magistrate had to arrive 
at some conclusion, and I do not think 
that such a Magistrate would approach 
an inquiry in Court with an open mind. 
Beference was made on l^half of the 
opposite party to the explanation under 
S. 556, Criminal P. G., that the local 
inquiry did not deprive a Magistrate of 
jurisdiction. That merely mean% that 
the local inquiry would not amount to 
a necessity for transfer but there may 
be circumstances under which it would 
be advisable to direct a transfer from 
the Court of a Magistrate who has made 
a local inquiry. 

I direct the transfer of alKthe cases 
to which these five applications for 
transfer relate from the Court of Mr. 
Chandra Mani to the Court of soma 
dthef Magistrate having jurisdiction in 
the Etawah District. The District 
^Magistrate is requested to fix upon such 
a Court. The trial shall proceed from 
the stage where it was left ofif. I have 
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informed Mr. Zahar Ahmad, counsel for 
•the applicants, accordingly. 

V.B./B.K. Order aeoordingly. 

m ■ ' — ■». 

. 1930 Cr. Cases 995 

^ (Allahabad) 

Boys, J, 

^^Wiairo Applic?bnt* 

V. 

T^wp^ror— Opposite Party. 

OriminaURavn. No. 154 oT 1930, De- 
cided on 26th May 1930, from order of 
Bess. Judge, Agra,^ D/. 29th October 
1929. 

U. P. MunicipaliCles Act, S. 82 — Interest 
'in contract doubtful— Still perdlission of 
Ceminissioner is necessary.' 

A member of the Board adquiring share or 
interest in any contract must obtain permis* 
Bion in writing of the Commissioner. Whore 
there is doubi; as regards the interest, the Com- 
missioner should be applied to for permission. 

, [P 906 Cl] 

K. D, Malaviya — for Applicant. 

^Govt. Advocate— ioT the Crown. 

Judgment. — The applicant has .been 
'Convicted under S. 168, I. P, C., read 
with S. 82, Municipalities Act,# in that 
While he was a public servant, i. e. a 
Municipal Commissioner, he had an in- 
terest in a contract made with the 
Board. This application is only before 
me on the revisional side of the Court, but 
the facts are of such importance to the 
.public that it is desirable that they 
should have full publicity. The facts 
iound ard that the Board had some diffi- 
culty in arranging for the supply of 
gram to the conservancy bullocks. Whe- 
ther these difficulties were genuine 
difficulties «8r manufactured in order to 
prepare the way for entering into an 
irregular arrangement with the appli- 
cant, there is no evidence. The appli- 
cant in 1926 was a member of the firm 
of Oobindram Chunni Lai, grain-dealers. 
He apparently began to supply gram for 
the conservancy bullocks to the Board 
through his firm, Gobindram Chunnilal, 
on 5th May 1926, He apparently had 
either some doubts himself as to the 
risk than he might be incurring by this 
course of jaotion, or thought (hat some- 
one who was hostile to him might make 
capital of it. He has been gi\^en t}ie 
credit by the lower appellate Court of 
iibe most favourable view of his appli- 
cation to the Board (Ex. 121) of 3rd 
June 1926, to the effect that he and the 
4nan who was associated with him in 
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the supply of gram felt that their posi- 
tion might be invidious. 

Upon the application a resolution of 
the Board (Ex. 114), dated 30th June 
1926, was passed to the effect that the 
applicant and the man associated with 
him should supervise the buying of 
gram at market rates. This gram then 
continued to bo supplied by the appli* 
cant's firm, Gobindram Chunnilal, up to 
21st Septomber 1926, when *the firm's 
name was changed to Bginsidhar Rekbab- 
das, an^ apparently the object of this 
change to conceal the fact that the 
same firm was really continuing to sup- 
ply the grdm. There is ne reason to 
suppose that this suspicion is not well 
founded, and the applicant in any case 
has only himself to blame, for he has 
refused to produce his account books. 
The supply of gram continued in this 
way up to 3rd March 1928, when the 
matter was brought to the notice of the 
authorities and this prosecution was 
instituted. The learned Magistrate sen-^ 
tonced Bhairo Prasad to. nine months' 
simple imprisonment and a fine of Rs. 
500. The lower appellate Court sub- 
stituted for *the sentence of imprison- 
ment a further fine of Rs. 300. Mr. E. 
D. Malaviya has urged every point that 
could be urged on behalf of the* appli- 
cant, but I am quite satisfied that there 
is no force in any of them. He has 
urged that Cl. (f) of the proviso to 8, 82, 
Municipalities Act, excepts from the 
prohibition in S. 82 “occasional" deal- 
ings. Apart altogether from the ques- 
tion whether Cl. (f) can be held to be 
in force at all seeing that, as I am told, 
the Government has not fixed any maxi- 
mum, 1 have no hesitation in holding 
that though the 'supply of gram may 
have been irregular so far as dates and 
possibly even quantities were concerned, 
the term “occasional" is wholly inappli- 
cable to a continuing arrangement for 
supply as needed. Nor is there any 
room for a suggestion that the aQplicant 
was under a mistake of fact wKich might 
enable him to plead S. 79, 1. P. C. 

It was suggested to me in frhe course 
of argument that the case was d|j^e to 
somebody having sent an anonymous 
letter and to hostility entertained tcB 
wards the applicant by certain persons, # 
Thi^ is, of course, wholly immaterial. 
All that we are concerned with is whe- 
ther the applicant did* or did not commit 
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an offence vritbin S. 168, 1. P. C., and in 
view of the great interest of the public 
in the probity of its representatives on 
the Board it is a matter for sincere con- 
gratulation when such a case is disclosed 
whether by &n anonymous petition or 
otherwise. On the question of sentence 
1 am asked to hold that the fine is too 
severe. 1 think that there is grave 
reason fpr suspecting the bona fides of 
Bhairo Prasad, the applicant, throughout 
this matter, and. 1 find reasons for that 
opinion in two facts. According to the 
account that he himself gave^ there was 
a discussion between him and others as 
to the prdpriety *of his entering upon 
this transaction at all. That being so 
it is impossible to conceive that he did 
not consider the terms of S. 82, Munici- 
palities Acji, and from that section it is 
immediately apparent that where there 
is doubt the Commissioner should be 
applied to for his permission. Notwith- 
standing the discussion and doubt that 
arose in regard to the propriety of hh 
action he refrained, and it is fair to say 
he deliberately refrained, from applying 
to the Commissioner. Further, he has 
refused to produce his accounts and has 
only himself to blame if conclusions un- 
favourable to him are drawn from that 
fact also. I think, therefore, that he 
was fortunate to have the sentence of 
imprisonment reduced to one of fine. 
The application is dismissed. 

G.P./b.K, Application dismissed. 


1930 Cr. Cases 996 

(Allahabad) 

Boys, J. 

Paras Bam — Accused — Applicant. 

V. ' 

Emperor — Opposite Party. 

Criibinal Bevn. 166 of 1930, Decided 
on 27th May 1930. 

(a) Public Gambling Act (3 of 1867), S. 6 
— Warrant illegal -—Presumption does not 
arise. 

ThdpIMttmption under S. 6 would not arise 
if it is found that -the warrant was an illegal 
warrant. [P 996 C 2] 

(b) Evidence Act, S. 114, Ulus. (b)~Accom* 
plice must be corroborated. 

Evidence of accomplice requires corrobora- 
tion. [P'996 0 2] 

* F. 0. O'Neill — for Applicant. 

* • M. Waliullah-^ioT the Crown. 

Judgigieiit, ~ Paras Bam applies in 
tevisioh from his conviction under S, 8 
read with S. 15,^ Gambling Act (3 of 


1867, and a sentence of nine months' 
rigorous imprisonment. It may be that 
Paras Bam, who is said to have previous 
convictions, had started affew to keep 
a common gaming house, and if that is 
so, it is unfortunate that the defect in 
the warrant should lead, as it must lead 
in the state* of the' evidence/ in Jihis 
case, to his acquittal. 

The presumption under S. 6, Gam-i 
bling Act, cduld not arise as ^t has been 
found that the warrant was an illegal 
warrant, and that position is not chal- 
lenged. The presumption^ failing, it 
could be proved otherwise that the 
house v^as being used as a common 
gaming house^ and the prosecution has 
endeavoured to prove this by the evi- 
dence of two^'witnesses Md. Yusuf and 
Mula. These are men who were ac- 
tually among the alleged gamblers who 
were caught in the room. • Tb6' Magis- 
trate purported to examine them as 
witnesses under S. 10 ; it may be, I 
have not got to decide the point, that 
persons who are examined by virtue of 
the pov^r given by S. 10 are not to be 
regarded as approvers or as accomplices 
in the sense that their evidence cannot 
be acted upon without corroboratiion» 
1 have no need to consider this point 
because I am of opinion that S. 10 was 
inapplicable to the case. The house 
referred to in S, 10 must be one “ en- 
tered under the provisions of this Act.” 
The house was not entered under the 
provisions of this Act, in that there was 
neither a legal warrant, nor was there 
present in charge any officer of the 
rank specified in S. 5* * 

The fact, however, that S. 10 is not 
applicable to the case would not pre- 
vent the Magistrate from examining, 
these two persons in the ^ ordinary way 
as witnesses. So examined, however, 
they are clearly accomplices and as 
such their evidence requires oorrobora- 
tion.* The Crown finds itself unable to 
point out any corroboration, and in faot^ 
there is on hint of any corroboration of 
the statement of these two witnesses, 
so far as they purport to show that it 
was a common gaming house. The pre- 
sumption under S. 6 then failing, the 
Magistrate having no power to examine* 
under S. 10 and therefore in any event 
there being no question of any special 
oharaoter attaching to the witnesses by 
virtue of examination under S. 10, andi 
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there being no oorroborafcion of the 
witnesses regarded as ordinary witnes- 
ses not examined under S. 10, there 
is not legal •basis for the conviction. 
The application is allowed and the con- 
viction and sentence set aside and the 
•applicant will be released unless his 
laiwful ^detention - is .required for any 
ot£er purpose. ■ His bail bond in this 
jnatter is discharged* 

H.N./b.K. ^ • Avv^icaiiGn allowed. 

1930 Cr. Cases 997 

(Allahabad) 

BtfYS, J. 

, Emperor 

V. 

Bashir — Accused. 

Criminal Eef. No. 256 of f930. Decided 
on 17th June 1930, made by Dist. Magis- 
trate, ^Pehra Dun, on 9th April 1930. 

Criminal P. C, Ss. 438 and 439 (5)— 
S. 439 (5) cannot constitute bar to District 
Magistrate’s action under S. 438 in case of 
acquittal by a Magistrate since Lpcal 
Government and District Magistrate are 
distinct and non-intercbangeable terms. 

A District Magistrate and the Local ^ Gov- 
ernment are two distinct and non-inter- 
changeable terms, and the District Magistrate 
not being the person entitled to appeal against 
the acquittal by a Magistrate, the mere fact 
that he may be able in his executive capacity 
to move the Local Government to appeal under 
S. 439 (5) cannot bar his taking action under 
S. 438; 24 All. 346, Dist. [P 997 0 2] 

M. WalCullah—ioT the Crown, 
Inahimudullah — for Accused. 

Order. — ^This is j^case of a reference 
by the District Magistrate asking that 
an acquittal should be set aside and the 
case sent bao^ for retrial. The ground 
of the reference is that the accused was 
acquitted by the Magistrate of a charge 
of harbouring only because that person 
had not yet been convicted though pro- 
ceedings were pending against him 
wjmm the present accused was charged 
with harbouring. The person alleged 
to have been harboured has been since 
convicted. The accused was not acquit- 
ted on the merits. If the Magistrate 
thought *it necessary, I do not say it 
was necessary, but if he thpught it 
necessary, to know the result of 
the trial of the person whet 
alleged to have been harboured for 
the offence which he was alleged to 
have committed, he should have ad^ 
jofurned the trial and awaited the result 
cl the other trial. The only contention 


which could be raised here against the 
reference is that the powers vested in 
the District Magistrate under S. 438, j 
Criminal P. 0., are shut out by sub-S. 5, 
S. 439, because the Local Government 
should have appealed and«has not done 
so. This is to confound the Local 
Government with the District Magis-j 
trate as if the two terms were inter- 
changeable. 

It is manifest that the Local * Govern* 
ment could appeal, but it could so ap* 
peal even if the District Magistrate 
thought*that it should not appeal. The 
two terms* not being interchangeable I 
can see no reason, whatever «7hy sub- 
S. 5,€. 439, should be held to constitute! 
any bar to the District Magistrate tak- 
ing action under S. 438. For the accused! 
my attention is drawn to the case In 
the matter of Sheikh Aminiiddin (1). 
There two Judges of this Court refused 
to hold themselves barred from enter- 
taining a reference under S. 438 by 

439 (5). They did, however, go on to 
hold that as a matter of their discretion 
they declined to exercise their powers 
under S, 439 where the Local Govern- 
ment might have appealed, and where 
the Magistrate could have moved the 
Local Government if he so chose. 
It is possible that in that case the 
acquittal had been on what the Magis- 
trate considered to be an acquittal. It 
has been based on a mistaken view of the 
course which the Magistrate ought to 
adopt. That may not be a material dis- 
tinction, but the decision quoted is one 
where their Lordships acted in the exer- 
cise of a discretion, and I am certainly 
not bound by it. The District Magis- 
trate not being the Local Government 
is not the persoit entitled to appeal, 
whether or not he may be able in his 
executive capacity to move the Ciocal 
Government to appeal. I see no reason 
therefore why his judicial powers should 
be restricted. 

Accepting the reference, Ijejuftside 
the acquittal and direct the trial Court 
to take up the case again from the stage 
at which it had reached immediately 
before the order of acquittal was passed. 

v.b./r.K. Reference accepted. 


U) [1902] 24 All. 846=]l#02) A.W,N. 89. 
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* 1930 Cr. Cases 998 

(Allahabad) 

Sen and Niamatullah, JJ. 
Mohamed Sharif — Defendant Ap- 
pellant. 

V. 

Nasir Ali and others — Plaintiff and 
Defendants — Respondents, 

Second Appeal No. 1968 of 1927, De- 
cided on dSth June 1930, from decree 
of Sub-Judge, Bulandshahr, D/- 22nd 
August 1927. 

(a) Police Act (5 of 1861)1 S, 42— Police 
Act provision of three months period for 
suits is repealed by Limitation Act (1871) 
— Suits arc now subject to general law of 
limitation in Limitation Act. * 

On the passing of the Limitation Act (9 of 
1871) the part of S. 42, Police Act (5 of 1861), 
which provides a period of three months for 
suits contemplated by it was repealed with the 
result that such suits became subject to the 
general law of limitation contained in the 
Limitation Act and the special provision of 
limitation contained in 8. 42, Police Act (5 of 
1861), ceased to be operative. [P 1000 0 1] 

3^ (b) Limitation Act, S. 15 — Claim against 
joint defendants— Notice necessary against 
only one defendant— Period of notice given 
is excluded in computing period of limila- 
lion for suit. 

If it is necessary for the plaintiff to bring a 
suit claiming relief against all the defendants 
jointly, and if notice under enactment was 
necessary against one defendant only and was 
in fact given, the period of notice is to be ex- 
cluded in computing the period of limitation 
for the suit and not merely so far as the defen- 
dant to whom notice was given is oonoernod : 
A. I. B. 1922 Pat. 649, Bef. [P 1001 C 1, 2] 

(c) Civil P, C., S. 80 — Police Inspector 
acting in official capacity. 

Police Inspector proceeded to the scene of 
ofienoe on receipt of the report forwarded to 
him by the head muharrir. His subsequent 
report complaining of assault and obstruction 
by the plaintiff and his party was made by 
him in his capacity as police officer. One of 
the offences with which the plaintiff was 
charged was that under B. 332, I. P. 0. Plain- 
tiff was acquitted and suit was died by him for 
damagbs for malicious prosecution. 

Held : that the Police Inspector was acting 
in his oMcial capacity and that it was impera- 
tive on the plaintiff to give notice to him of the 
suit for malicious prosecution : A, I. B. 1924 
All. ; 6 I. 0. 467, Diet. [P 1000 0 2] 

(d) Police Act (5 of 1861), S. 42— Scope. 

Section 42 refers to actions for '^anything 

done or intended to be done under the provi- 
sions or under the general police powers." 

Mysore a suit has been brought against police 
officer for damages for something done in the 
oxerciae of his powers under Criminal P. 0., 
Police Act, 8. 42, does not apply : 80 I, 0. 
17S. Foil. [P 1001 C 1] 

(e) Midicious Prosecution — Finding ns to 
nontpirncy of three defendants, including 
police officer to prosecute plaintiff mali- 


ciously— Plaintiff held to bo entitled to sue- 
all three defendants for damages. 

In a suit for damages for malicious prosecution 
the finding was that all the three defendants 
conspired to prosecute the plaintiff maliciously 
and without reasonable and probable, cause and' 
that in furtherance of their design one of the' 
defendants figured as the complainant in a 
cognizable offence of which information w^s 
lodged by him* to the police and tLe XgAter 
prosecuted tbe plaintii? on the faith of such 
information. !fl)videnoe, in the case, was given 
by all the thr^e. 

Held: that under these** circvmstances, all 
the three defendants, including the police 
officer wore rightly oousidered by the trial 
Court to have prosecuted the plaintiff so as to 
entitle the latter to sue thgm for compensation 
for malicious prosecution : 30 AIL 526 (P.C.) ; 
A. J. n. 1^26 P. G. 46, Bel. on. [P 1002 C l] 

E. N. Katfy , — for Appellant, 

Judgment. — These two appeals arise 
out of a suit Brought by the plain tiff -res- 
pondent Syed Nasir Ali for recovery of 
Bs. 1,000 as damages for malicious pro- 
secution. Defendant 1, Sharff, was a 
Police Inspector stationed at Khurja at 
the time when the offences for which 
the plaintiff-respondent was prosecuted 
were alleged to have been committed. 
Syed Za^ar Ali and Aftab Husain, de- 
fendants 2 and 3, who are brot hers, 
are related to the plaintiff. On 11th 
January 1924 defendant 2 made a re- 
port at the Khurja Police Station that 
his house, which is contiguous to that 
of the plaintiff, had been raided by the 
plaintiff and his associates anjd that he 
{defendant 2) closed his doors to prevent 
the raiders getting into his house and 
made good his escapb by jumping down 
the roof of his house. As the ofiBcer- 
in-charge of the police station was in- 
disposed, the head muharriV forwarded 
the report to the Circle Inspector, de- 
fendant 1, who, accompanied by a few 
constables, proceeded to the scene of 
occurpence. Subsequently at about 
12 p. m. the Circle Inspector made a 
report at tbe tbana that, while he and: 
the constables were proceeding to the 
scene of occurrence, the party were way*- 
laid by the plaintiff and a few others* 
and be%ten. This was said ^to have 
occurred between 6 and 7 p. m. Defen- 
dant 1 was under orders of transfer to 
Saharanpur and left Khurja next day. 
Tlie offences with which tbe plaintiff 
and his ' party were charged by defen- 
dant 1 in the report already mentioned 
were those under Ss, 332 and 147| 
1. P. 0„ i. 6., voluntarily causing hurt to 
deter public servant from bis duty and 
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rioting. The offioer-in- charge of the 
police station made an investigation 
which resulted in the plaintiff's prose- 
cution for bbose offences before the 
Joint Magistrate, who acquitted the 
plaintiff and his co-accused on 27th 
March 1924. The surt which has given 
ri&e to tjiese appeals was .instituted on 
27tiiMay 1925 on the allegation that 
defendant 1 and Syed Zafar Ali, defen- 
dant 2, who is aq Honorary-Magistrate, 
and defendant 3 conspired to bring a 
groundless charge against the plaintiff 
without reasonable and probable cause 
and* maliciously. r-The Munsif, in \^hose 
Court the suit was brought, dismissed 
it bn 22nd March 1926. On appeal the 
learned District Judge of *Bulandshahr 
sent back the case to the Munsif on the 
ground that the latter had improperly 
refused to examine certain witnesses 
whom' th<!^ pl^ntiff desired to produce 
and directed him to submit fresh findings 
after recording the evidence of such wit- 
nesses. 

In the meantime the Munsif, who 
had dismissed the suit, was transferred 
an*d was succeeded by another officer, 
who recorded the evidence which the ap- 
pellate Court had directed to be taken 
and found in favour of the plaintiff on 
all the material questions arising in the 
case. On receipt of the findings the 
learned District Judge decreed the 
plaintiff's^laim to the extent of Es. 700 
against all the defendants. Second Ap- 
peal No. 1958 of 1927 has been prefer- 
red by defendant 1 and Second Appeal 
No. 2260 of 1927 has been preferred by 
defendants 2«and 3. To clear the ground 
for a consideration of the questions of 
law which have been argued before us 
we should state the findings of fact ar- 
rived at by the lower appellate Court 
which must be accepted as conclusive 
on second appeal. It has been found 
by the learned District Judge concur- 
rently with the finding of the Court of 
first instance after remand that defen- 
dant 1 and defendant 2 were on friendly 
terms ; Ifhat there was ill-feeling bet- 
ween the plaintiff and defendctfits 2 and 
3 in consequence of disputes about a cer- 
tain zamindari ; that in June 192^ pm- 
ceedings under S. 145, Criminal P. C., 
were taken by the Sub -Divisional Offi- 
cer, Ehurja, against the plaintiff and 
defendants 2 and 3 ; that a report of 
defendant 1 then made was unduly 


999 

favourable to defendants 2 and 3 and 
that the evidence otherwise proved that 
defendant 1 had identified himself with 
defendants 2 and 3. It has also been 
found that the criminal case against 
the plaintiff and his party was absolu- 
tely false and that the plaintiff, who 
• was a schoolmaster, was busy with the 
printing of examination papers in the 
school building at the time when the 
offences were said to have bebn com- 
mitted. The lower appellate Court has 
gone so far as to hold tliat the report of 
defendant 2 made at the thana on 11th 
January 19'24, which was forwarded to 
defendant !,• was. without fcundation 
and that the subsequent report of defen- 
dant 1, charging the plaintiff and his 
party with offences under Ss. 332 and 
147 was equally without foundation. 
The learned District Judge has expres- 
sed himself thus : 

''The plaintiff baa thus proved that ho could 
not be at the alleged row nor could he be at 
the tiraha to ffght with the defendants. As 
the plaintiff was innocent and the whole story 
of the defendants from ond to end was false, 
so not a single person of mohalla of defen- 
dants 2 and 3 nor any one of the tiraha ap- 
peared as a witness for them, I agree with Mr, 
Batan Lai that the reports of defendants 2 and 
3 to the police that there was a danger of 
breach of peace, as also the reportjof defendant 
1 that the plaintiff beat him was all false so 
far as the plaintiff was ooncerned. As every- 
thing was false and imaginary it is fair to 
assume that the defendants were actuated by 

malice in so doing It seems 

that all the three defendants acted in a sort 
of conspiracy to>ruin the plaintiff. Defendant 
r was going, he was to hand overcharge the 
next day ani so it needed all efforts to con- 
coot a ease against tho plaintiff and men of 
his party as early as possible. For want of 
better grounds the prosecution was launched 
on a flimsy story not supported by reliable evi- 
dence even.” 

It may be that this picture is some- 
what overdrawn, but sitting in second 
appeal we are bound by the findings of 
fact supported as they are by evidence 
which we are precluded from examin- 
ing ourselves. We must therefore hold 
that the plaintiff, respondent wyjro- 
secuted maliciously without reasonable 
and probable cause. 

The learned advocate for the appel- 
lant has argued: (1) that the suit should 
have been brought within three moffths 
from the accrual of cause of action, ass 
required by S. 42, Police Act 6 J861 ; 
(2) that even if a longer period of 
one year provided for by ^rt.' 28 
Sch. 2, Limitation Aet, be applioablOt 
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the plaintiff’s suit is barred and (3) that 
defendant 1 oannot, under the oiroum- 
stanoes of the case, be regarded, as the 
proBOOutor and no decree for damages 
can be passed againsfi him. 

The first point may be shortly dispo- 
|sed of. On the passing of the Limi- 
tation Act 9, 1871, that part of S. 42, • 

Police Act 5, 1861 which provides 

period of three months for suits 
contemplated by it was repealed, with 
the result that such suits became sub- 
ject to the general law^of limitation 
contained in the Limitation Act*and the 
special provision of limitation contained 
in S. 42, *«Police a Act .5, 1831 ceased to 
be operative. < 

Article 23, Soh. 2, Lim. Act, provides 
a period of one year for suits for 
compensation, for a malicious prose- 
cution, to' be reckoned from the date 
the plaintiff is acquitted or the pro- 
secution otherwise terminates. The 
plaintiff-respondent having been ac- 
quitted on 27th March 1924, his su\t 
brought on 27th May 1925, is prima 
facie barred unless allowance is made 
for two months. The plaintiff claims a 
further period of two mouths under 
S. 15, Lim. Act, which provides inter 
alia that in computing the period of 
limitation prescribed for any suit of 
which notice has been given in accord- 
ance with the requirements of any 
enactment for the time being in force, 
the period of notice shall be excluded. 
The plaintiff 'served defendant 1 with 
two months’ notice under S. 80, Civil 
P. G., and brought the suit after the 
expiry of two months from the date of 
the notice. He, therefore, claimed bene- 
fit of S. 15 on the ground that such 
notice was imperative under S. 80, Civil 
P. 0. If under the circumstances of 
the present case defendant 1 was entit- 
led to a notice prescribed by S. 80, 
Civil P. G., there can be no doubt that 
the suit, so far, at any rate, as defendant 
1 is concerned, was instituted within 
time*. **TPite question remains as to whe- 
ther it was time barred against defen- 
dants 2 and 3 as to whom no question 
of notice' can arise. 

1!^ was contended on behalf of defen- 
dant 1 that no notice under S. 80, Civil 
P. C., was necessary if the plaintiff’s 
allegation be jirue that defendant 1 
maliciotksly conspired with the other 
twc defendants te launch a groundless 


prosecution against the plaintiff, be- 
cause, in that case, he cannot be deemed 
to have acted in the discharge of his 
duty as a police officer. Reference was 
made in this connexion to Mumtaz Hus- 
sain V. A. E, Lewis (l) which' is, how- 
ever, not a case in point. An assistant 
engineer agajnst ^whooq damans were 
claimed in that case by bis subordi- 
nate for as[^ault and use of abusjye 
language was held not to be entit- 
led to a notice under §. 80,' Civil P* C. 
It cannot be said .that a public officer 
acts in his official capacity in maltreat- 
ing his subordinate relaliion to the 
discharge of his duties as a public offi- 
cer. S. 80 will apply to a case in which 
damages are* claimed against a public 
officer in respect of any act purporting 
to be done by him in his official capa- 
city. An important test Js whether the 
public officer professed to act in his 
official capacity. As was ruled in Ab- 
dul Bahim v. Abdul Bahim (2): 

** the act was such as is ordinarily done 
by the officer in the course of his official du- 
ties, and he oonsidered himself to be acting as 
public officer and desired other ^persons to con- 
sider that he was so aoting, the act clearly 
purports to be done in his official capacity 
within the ordinary meaning of the term 
' purport.' The motives with which the act 
was done do not ‘enter ‘into the question 
at all." 

In the case before us defendantj 
1 proceeded to the scene, of occur- 
rence on receipt of the report previously 
made by defendant 2 and forwarded 
to him by the heai>muharrir. He pur- 
ported to do so in his capacity asj 
a Police Inspector. His subsequent re- 
port complaining of assault* and obstruc-l 
tion by the plaintiff and his party was 
likewise made by him in his capacity as 
a police officer. Indeed one of the 
offences with which he charged the 
plaintiff in that report was that under 
S. 332, i. e., voluntarily causing hurt to 
deter public servant from his duty. We 
are clearly of opinion that on the 
auttiorities of this Court .and the lan- 
guage of S. 80, Civil F« C., defendant 1 
did purport to act in his offioiat capacity 
and that it was imperative on the plain 
tiff to give notice to him of the suit for| 
cqalic^ous prosecution. The learned 
advocate for the appellant argued that 
notice, if at all necessary, was required 
• (1) [1910] 6 I. 0. 467. 

(3) A. 1. B. 1924 All. SdlsSO I. G. 72^46 All. 

884. 
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i>y S. 42, Police Act 6, 1861, which 
provides for one month’s notice only. 
It this contention is sound the plain- 
tiff’s suit should be deemed to have been 
instituted beyond limitation by one 
month.* We are unable to give effect to 
this argument. That section refers to 
•actions for ,, . 

^ any thiag done or intended to be done 
under the provisions of this Act or under the 
general police powers hereby given.’* 

It was i}ot in the discharge of any 
duty imposed by the Police Act that 
defendant 1 was obstructed or made the 
subsequent complaint at the^ police 
station againstP the plaintiff. ""Defen- 
dant 2's report which had * been for- 
warded to him by the Jiaad muharrir 
complained of a cognizable offence 
haying been committed by the plaintiff. 
Defendant 1 proceeded to the scene of 
occurrence to investigate the case initi- 
jate(rb/that report. It was therefore, 
in his capacity as an investigating 
police officer in the exercise of powers 
conferred upon him as such by the 
Criminal Procedure Code that he acted. 
.His own report which led to ffhe prose- 
cution of the plaintiff-respondent was 
;alao made in the same capacity. It was 
held in Baohha Singh v. Jajar Beg (3), 
that : 

** where a suit has to be brought against a 
police ofHoer for damages for something done 
|in the exeroise of his powers under the Crimi- 
nal Proo^ure Code tho provisions of S. 42, 
PoHoe A^, do not apply and the plaintiff has 
to give ttro months notice as provided by S. 80, 
Civil P. C.’* 

Accordingly we hold that S. 42, Police 
Act, does not apply and that the plain- 
tiff was entitled to a period of two 
months being excluded in comput- 
ing limitation. In this way the suit 
was rightly held by the lower appellate 
Court to be within time. The suit is in 
our opinion equally within time as 
against defendants 2 and 3. S. 15 (2). 
limitation Act, provides that 

** in computing the period of limitation pres- 
cribed for any suit of which notice has been 
given in accordance with the requirements of 
any enactment for the time being in force the 
period c4 such notice shall be excluded.’* 
t If it is necessary or even nermissible 
[for a plaintiff to bring a suit claiming 
relief against all the defendants jointly, 
and if a notice under 8, JBO, Civil P* 0., 
was necessary against one of the defen- 
jdants and was in fact given, the period 
of notice is to be excluded in computing 

(3} [I9l6r^l. cTm 


the period of limitation for the suit and 
not merely so far as the defendant to! 
whom notioe was given is concerned. j 
Any other view will make the provi-' 
sion of S. 15 (2) nugatory in cases 
in which it is necessary^, to implead in 
one suit, private individuals and the 
public officer against whom there is but 
one cause of action. All that the sec- 
tion requires is that a notice should 
have been given in accordance with the 
requirements oE any enactment for the 
time being in force and if this condition 
exists* it declares without any qualifica- 
tion or reservation that the period of 
notice shaU be excluded in., computing 
limitation. The learned Judges of the 
Patna High Court have taken the same 
view in IJ. & N. W, Railway Go, v. 
Ramsarup Lai Choivdhuvy (4). 

The only other question that remains 
is whether defendant 1 should be con- 
sidered to have prosecuted tho plain- 
tiff. His report at the thana oomplain- 
Jng that the plaintiff and his party had 
committed the offences under S. 332 and 
S. 147, I. P. C., and asking for action 
being taken against them, taken with 
his conduct previous to the report as 
found by the lower appellate Court, is 
sufficient, in our opinion, to establish 
that he was the prosecutor of the plain- 
tiff. It is true he did not take any part 
in the proceedings which followed ex- 
cept by giving his own evidence, but 
that fact will not make him any the 
less a prosecutor if he can be otherwise 
considered to be such. In Gaya Prasad 
V. Bhagat Singh (5) their Lordships of 
the Privy Council held that : 

“ It is not ai principle of universal applica- 
tion that if police or Magistrate act on infor- 
mation given by a private individual without a 
formal complaiut or application for process the 
Crown and not the individual bcoomes the 
prosecutor. The answer to tho quoatipn, Who 
is the ‘‘pioseoutor,’* must depend upon the 
whole ciroumstances of the case. The mere 
setting the law in motion is not tho criterion ; 
the conduct of the complainant before and 
after making the charge must also be taken 
into consideration. Nor is it enough ^to say 
the prosecution was instituted and conducted 
by the police ; that is again a question of fact. 
Theoretically all prosecutions are conducted 
in the name and in behalf of the Crown, but in 
praotioe this duty is often left in the h«»nd8 of 
the person immediately aggrieved by the 
offence who pro hac rice represents tl^e 
Orojvi^** • 

(4) A. I. R. 1922 Pat. 649=r70 I. G. 109. 

(5) [1908] 30 All. 525=35 I. A. 1®=6 A.L.J. 

666 (P.C,). e 
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In ft Iftter oftse, Balbhaddar Singh t. 
Badri Sah (6), at 460 (of 24 A.L.J.) their 
Lordships ohserred : 

** Of courea there is nothing in the point 
^hioh seems to have been taken in the Courts 
below but which \?a8 not urged before their 
Xjordships, that here de facto the appellants 
were not prosecuted by the respondent. In 
any country where, as in India, prosecution is 
not private, an action for malioious prosecution 
in the most literal sense of the word could not 
be raised agiyust any private individual. But 
giving information to the authorities which 
naturally leads to prpsecution is just the same 
thing. And if that is done and trouble caused, 
an action will lie.*' ’ ‘ 

In the ease before us the finding is 
ithat all the^three ^efendantsi conspired 
|to prosecute the plaintiff maliciously 
land without reasonable and probable 
cause and that in furtherance of their 
design defendant 1 figured as the com- 
plainant in - a cognizable offence of 
iwhich information was lodged by him 
!to the police and the latter prosecuted 
jthe plaintiff on the faith of such in- 
iforraation. In the proceedings which 
followed before the Joint Magistrate all 
ithe defendants gave evidence. Defen- 
Idants 2 and 3 actively aided the police 
in prosecuting the plaintiff in other 
ways. Under these circumstances we 
entertain no doubt that all the three 
[defendants were rightly considered by 
the learned District Judge to have pro- 
Isecuted the plaintiff so as to entitle the 
latter to sue them for compensation for 
malicious prosecution. In view of our 
findings on all the questions argue I in 
second appeal we uphold the decree 
appealed from and dismiss the appeals 
with costs including oounsers fee on 
the higher scale. 

G.?./r,k. Appea Ijlismis sed. 

(6)A. I. R, 1926 P. 0. 46=95 1,0.829=1 
Luck. 215 (P.O.). 
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Abdul Jalil Khan and others — Appel- 
lants.* *** 

V. 

JSwiperor.— Opposite Party. 

Criminal Appeal No. 949 of 1929, De- 
cided*on 2f)th March 1930, against, order 
otAddl. Sess. Judge, Pilibhit, D/- 3rd 
^September 1929. 

(a) Criminal P. C., S, 288 — Previous 
slatements of witnesres — Admiisibility 
considered — Evidence Act, S. 157. 

Previous Bbatomento of witnessea ate only 
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ordinarily admissible to corroborate or con- 
tradict the witnesses who have made statements 
at the trial, or by virtue of S. 28S, Criminal 
P. 0. The latter section should only be em- 
ployed when there is reason to believe that a 
witness at the trial is deliberately departing 
from the evidence which he gave ^before the 
Magistrate and where it is considered by the 
trial Judge desirable^to bring the whole state- ^ 
ment made before 4he Magistrate on rocordj^^ 
substantive evidence. As to corroborating a 
witness it is unnecessary for the prosecution 
to corroborate their witnesses by previous state- 
ments until the statement made aj» the trial 
has been, in one way or another, challenged. 
As to contradicting a wit^noss, it is not in ac« 
cordance with law to use his statement made 
on a previous ocoasion, until the* particular 
statomont, by means of whidh it is desired to 
oontradiot the witness is put. to him and he is 
asked what explanation he cau give. *Ia 
neither of these two latter oases is the previous 
statement itself substantive evidence. 

« [P 1003 C 1] 

(b) Evidence Act, S. 30 — Confession ex- 
culpatins author from alleged offence is 
not confession and should not be rel^d^spon 
for convicting co-accused. * 

A confession which do^s not exculpate tho 
author thereof but is merely an explanation 
exculpa4)ing himself from his alleged share of 
the offence is not a confession at all and should 
not be relied upon in convioting the co-ac- 
ouaed. [PJ1003 0 2; P 1004 C ll 

(c) Criminal Trial — Evidence — Accused' 
identified by witness in jail but not identi- 
fied in Court — Identification is not greatly 
reliable evidence. 

Although an idantidcatiou by a witness in 
jail who fails to ’point him out in the trial 
Court is not necossarily worthless, it is not' 
evidence on which very great reliance can be 
placed. [P’iOOl C 2] 

(d) Criminal P. C., S. 164— Magistrate 

should not ask questions so as to reconcile 
statements with those or co-accused unless 
it is to make statement intelligible but 
should merely record such statement as ac- 
cused desires to make. • 

In recording confessions under S. 164, the 
Magistrate should merely record such ooufes- 
siona or statement as the aooused might desire 
to make. It is no part of his duty to ask ques- 
tions in detail on matters already within the 
Magistrate’s knowledge and endeavour to re- 
concile the statements of the aooused with 
other 00 -accused. But if the statement con- 
tains any real ambiguity it is the duty of the 
Magistrate with great caution and exeroisinff 
great discretion to question the accused in 
order to eliminate the ambiguity and give him 
a chance to'make his statement intelli|sible. 

[P 1006 0 2] 

M. A, AHz — for Appellants. 

C7. S. Bajpai — for the Grown. 

iftoys, J.*-Th4S is an appeal of sir 
men from convictions under S. 396, I. 
P.*C., and in the case of Abdul Jalil 
Eban and Abdul Shakur alias Bhakuri, 
sentences of death and, in the case of 
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Dilaw ar, Kundan, Chhida and Hemraj, 
sentences of 10 years' rigorous impri- 
sonment, Including 'three months’ 'soli- 
tary confinement. The printed paper- 
book of .the case runs to just over 300 
pages. This is partly due to the fact 
that the learned Additional Judge has 
S<i 5 ^Jttpd on to. the recond the whole of' 
previous statements made by witnesses. 
Previous statements of witnesses are 
only ordinarily, admissible* to corrobo- 
rate or contradict the witnesses who 
have made statements at the trial, or 
by virtue of S. 288, Criminal P, C. The 
latter section should only be employed 
when there is reason to believe that a 
witness at the trial is deliberately de- 
parting from the evidence* which he gave 
before the Magistrate ani where it is 
|oonsidered by the trial Judge desirable to 
bring the whole statement made before 
the Ma^istroFte on record as substantive 
evidence. As to corroborating a wit- 
ness it is unnecessary, and this has 
been pointed out many times, for the 
prosecution to corroborate their wit- 
nesses by previous statements, •until the 
statement made at the trial has been, in 
one way or another, challenged. As to 
contradicting a witness it is not in ac- 
cordance with law to use his statement 
made on a previous occasion, until the 
particular statement, by means of which 
it is desired to contradict the witness, 
is put to*him and he is asked what ex- 
planatidb be can give. In neither of 
these two latter cases is the previous 
statement itself substantive evidence. 
We recognize however that in the pre- 
sent case, ia bringing the whole of pre- 
vious statements on to the record, the 
learned Judge was only moved by a de- 
sire to give the accused every opportu- 
nityof making*such criticisms against 
the witnesses* testimony in the Sessions 
Oourt as they could found on the earlier 
statements. The learned Judge's judg- 
ment extends to nearly 40 pages of the 
printed record, and he has dealt with 
the case ably and exhaustively. If as 
we thizfk, he has dealt with it* in grea- 
ter detail than is necessary we again 
recognize that that is an error on the 
right side and that he was only (^esirpus 
of dealing with the case thoroughly. 
He has certainly succeeded. 

We have listened to counsel for the 
appellants for several days and he again 
has given very commendable labour and 
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time to the study of this brief. These 
facts, however, which we can and do 
record with approval make it the less 
necessary for us to enter into details 
ourselves. The evidence consists of 
that of an approver, Narain, and a num- 
ber of men who were eyewitnesses to 
the dacoity. The learned Judge has 
further relied on what is described as 
the confession of one of the accused, 
Dilawar. Except in one very impor- 
tant feature, dealing w,ith the arrival- of 
the dat^oits op the spot and the part ac- 
tually takpn by Dilawar, there is no 
serious discrepancy between the so- 
called conffissiorw of ‘Dilawapr and the 
statement of the approver. The ap- 
prover Narain's statement is that some 
of the dacoits came to a spot on the road 
to the village where the dacoity was 
committed on a tonga driven by one of 
the witnesses for the prosecution, Hafizul 
Bahman. Hanzul Bahman minimises 
his own share in the dacoity and says 
Ahat he was compelled to drive some of 
the dacoits there. This explanation of 
his own presence among the dacoits is 
apparently accepted by the Crown. 

Dilawar, accused, in his so-called con- 
fession describes how ho drove the same 
two dacoits who are alleged to have 
come with Hafizul Bahman on his own 
ekka and says that he was compelled ta 
this course by threats. The Crown did 
not in the case of this man accept the 
explanation. The fact remains that; we 
have in the so-called confession of 
Dilawar and in the statement of the 
approver, as supported by Hafizul Bah- 
man, two irreconcilable stories, one of 
necessity deliberately false, as to the 
manner in which some of the dacoits 
came ‘to the meeting place. It would 
be possible perhaps to offer an explana- 
tion of this conflict, but in view of the 
line that has been taken in this Court 
by the Crown, it is unnecessary to deal 
with it in detail. The learned trial 
Judge has given some weight Ito the 
alleged confession of Dilawlbr, but. in 
this Court the Crown has thrown it out 
and does not ask us to re]*y upon it. 
We think that the learned Government 
Pleader was right in adopting^ this| 
course. Whether or no Dilawar had 
told the truth in the rest of the story in^ 
the alleged confession and only endea- 
voured to protect himself by ^plaining 
that he was forced iBto the course that 
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be followed, the fact remains that the 
oonfession, as it stands, does . not impli- 
icate him himself and is in fact not a 
confession at all, but an explanation 
exculpating himself from his alleged 
Ishare in the «dacoity. We need not 
therefore say anything further on the 
jsubject of Dilawar's confession more 
than this, that we had to examine very 
carefully the circumstances in which it 
was made "to see whether any conclusion 
lould be drawn^ from these circum« 
stances from which the appellants were 
entitled to reap an advantage. *We do 
not think, however, that any conclusion 
can be drawn from tho^e cix^sumstances 
in favour of the appellants. 

We deal with the case, therefore, as 
depending upon the statement of the 
^fcpprover Narain, supported by the evi- 
dence of eyewitnesses. 

We do not hnd it necessary to deal 
with the cases of any of the appellants, 
excepting that of Chidda, in any detail. 
In the case of Abdul Jalil the evidence, 
is, in our opinion, fully satisfactory. 
In the case of Abdul Bhakur we elimi- 
nate the evidence of Tara. He identi- 
fied Abdul Shakur in the Bareilly jail 
and he made no mistakes. It is true 
that he picked out Abdul Shakur fron^ 
a line including Shakuri and Abdul 
Jalil and 15 other men not suspected in 
the case, and it is true that he did not 
pick out in the Bareilly jail any unsus- 
pected person, that is, any person ad- 
mittedly not suspected in the dacoity. 
Had his efforts at identification stopped 
there, there might not have been much 
to be said against it, but we find that 
ho was also invited to Pilibhit to pick 
out other accused whom be could iden- 
tify 'from the long line of men put up 
before him, and ho failed to identify 
any one of the suspected persons, while 
he did identify no less than three 
persons who admittedly were not sus- 
pected. Eliminating Tara we find more 
than i^ufficient evidence in the testimony 
of the *reiaaining witnesses to support 
the conviction of Abdul Shakur. Simi- 
larly in tfan case of Dilawar, we strike 
out the evidence of Fitam who, while 
poinflng'out two of the suspec^d per- 
sons in the jail and making four mis- 
jj^akes, again failed in the Magistrate’s 
[Court and the Sessions Court to point out 
We do not suggest that an 
hdeutification by* a witness in jail 
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who fails to point him out in the 
trial Court is necessarily worthless. 
His evidence that he did at the jail 
point out certain persons,* though he 
cannot remember them, read with the 
evidence of other persons who can show 
who were the persorls that were identi- 
fied, may be of some. value read wjtja 
other evidence. But manifestly it is| 
not evidence op which very great reli- 
ance can be placed. Striking out, how-| 
ever, Pitam from the list of witnesses 
against Dilawar we find there is 
sufficient remaining. The cases of the 
other hocused, with the exception of 
Chidda, it^is not necessary to deal with 
separately. 

In the case'of Chidda we find that 
Kandhai and Padhe, though they picked 
him out at the identification proceed- 
ings in the jail, did not identify him 
before the Magistrate or in the Cessions 
Court, and, as we have just said above, 
such an identification can ordinarily 
not carry much weight. Locban, an- 
other witness, picked out Chidda in the 
Pilibhit i«iil, but he there also pointed 
out four persons who wore not evoil 
suspected, while in the Bareilly jail 
he failed to pick out anybody rightly 
and did pick out one person wrongly. 
Lochan though he picked out Chidda in 
the Sessions Court failed to pick him 
out in the Magistrate’s Court and picked 
out one Abdulla in his place. *Ihe evi- 
dence of Lochan is t heref ore * unreli- 
able. There remains against Chidda 
the statement of the approver suppor- 
ted only by the statement of Piare. 
We have, therefore, the more carefully 
examined the statement of Piare, for it 
does not follow that because there is only 
one witness, that witness' testimony is 
insufficient to corroborate the approver. 
We find, however, in Flare's statement 
before the trial Court that he constantly 
lays stress upon the fact that he knew 
Chidda because he saw him on the 
ohabutra in front of the house where 
the dacoity was committed walking up 
and down with a sword. He wad asked 
whether he had not in fact stated be- 
fore the committing Magistrate that he 
BdkVf no arms with any dacoit. He 
replied that he had told the Deputy 
Magistrate that he did see arms with 
the daooits though the Deputy Magis- 
trate may not have recorded the fact. 
The English record of the evidence in 
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the committing Magistrate's Court 
shows that Piare there said: 

** 1 had not seen gun and weapon with any 
of the daooita.* 

To farther satisfy ourselves we 
checked the vernacular record and we 
found the same statement there. It is 
Iqyjosaible then for us to*believe Fiare’s* 
. statement that he stated the contrary 
and that he has been incorrectly recor- 
ded. It is^difhcult to suppose that both 
the Peshk*ar and the Magistrate, re- 
cording a statement in different lan- 
guages, would have. made the same mis- 
take, and' further it is certain that if 
he had said: '' I did see arars in the 
Hands of the dacoits," he would have 
been asked in whose hands he saw them, 
whatever his answer might have been. 
We do not think therefore that we 
can with confidence rely on the state- 
men?' of'Piawe. 

In our view then the - appeals of all 
the appellants, except in the case of 
Chidda, must be dismissed. 

A few further comments we must 
make. On p. 263 of the printed paper- 
book the learned trial Judge expresses 
the opinion that the statement of a 
woman to the police who was one of 
those residing in the house in which 
the dacoity was committed, could be 
treated as a first information report 
and that therefore such a statement 
was admissible against the accused, 
seeing tBat the woman in question was 
produced as a witness *in the case and 
could be cross-examined on it. In this 
the trial Judge was in error. The first 
information^ report was clearly that 
which was made by the chowkidar. The 
statement made by the woman was 
nothing more than a statement made by. 
a witness for the prosecution to the 
police, which could not bo used by the 
Crown for any purpose and could 
only be used by the defence as a basis 
for cross-examination. 

The next comment that we 'have to 
make is that in the course of the argu- 
ment the learned Government ' Pleader, 
when defiling with the conflicting state- 
ments of Dilawar in his statement as 
an approver and Narain in hia state- 
ment as an approver, drew our atten- 
tion to the evidence of Babu Sri 
Erishana, Circle Inspector, which is to 
be found on p. 213 of the printed book. 
It is indeed astonishing that in the 
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year 1929, when this evidence was given 
the Government Pleader of Pilibhit 
should have seen fit to lead it at all. 
There are no less than two printed 
pages at the very commencement of 
this police oflicer’s evidemoe which are 
directed^to one purpose and one purpose 
alone, namely, to show what a . bad 
character the appellant Abdul Jalil was 
and how justified the Crown wore in 
proceeding against him. We *quote the* 
following two examples of the evidence 
that thp Government Pleader of Pilibhit 
permitted^himself to lead. They are : 

“In connexion with that dacoity (some 
other dacoity) the.Sub-Inspeotoi of Khatewa 
and*the Oirclo Inspector of Naini Tal oame 
to me at Pilibhit. They bxpressed their sus- 
picion about this dacoity on Abdul Jalil, 
etc.** 

Again : 

“the police of Pilibhit was very* much afraid 
of Abdul Jalil Khan and was also in collusion 
with him. Nobody dared* to sea his house.'* 

There are two pages of this sort of 
thing. It so happened that the Govern- 
ment Pleader of Pilibhit w.ho represented ' 
the Crow^n at the trial was present in 
Court before us, and we asked him to 
explain how it came about that he led 
these two pages of evidence at the very 
commencement of the Circle Inspector's 
evidence without there having been 
any foundation to justify the evidence 
being led. He could only refer us to 
some wholly unsubstantiated suggestion 
that the police were intending origin- 
ally to run a gang case and, therefore, 
wanting to put in all the evidence 
they could to connect various persons 
suspected in various daooities or mur- 
ders. It is manifestly immaterial what 
the police intended; the present case 
was a case directed, or at least should 
have bean directed, solely to the proof 
of single dacoity. The only matter 
to which the Government Pleader of 
Pilibhit *could direct our attention was 
a statement of the Magistrate who 
conducted the identification proceedings 
in the jail to the effect that he d'id not 
know .for what case the accused were 
to be identified, but from *the large 
number of accused put up before 
him he concluded that it was a^ang 
case. « 

II; is uaneoessary to deal wi.th tbia, 
suggestion any further. The case be- 
fore the Court, and the only ease with 
which the Government Pleader of PUL 
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bhiti and the Oourt were concerned, was basis of some information in his pos- 
this single charge of a single daooity, session. It is only necessary to men- 


and it ought to have been most mani- 
fest to the Government Pleader of 
Pilibhit that he was not entitled to 
lead evidences to prejudice the Court 
against the accused or any particular 
accused and that he could only ^lead 
evidence of the bad character of the 
accused if that particular accused had 
previously led evidence of his good 
character (Evidence Act, S. 54). It is 
not suggested t‘hat Abdul Jalil Khan 
or any of the accused had, up to that 
period at any rate, led evidence of good 
character. I We may ngte alto tha-t even 
if the Government Pleader of Pilrbhit 
did endeavour to lead such evidence, 
it was the duty of the trial Court to 
have stopped, him immediately. We 
recognize of course that the learned 
Judge had not had much experience on 
the date in question of Sessions work, 
and his failure to stop the Government 
Pleader in no way detracts from our 
great appreciation of the care and 
trouble that he expended on the case. 
The next comment that we feel com- 
pelled to make is in reference to the 
Magistrate, Mr. Sri Eishen Kumar, who 
recorded the confession of Narain under 
8. 164, Criminal P. 0. He had already 
apparently recorded the alleged con- 
fession of Dilawar, and we have already 
made mention of the serious conflict 
between Dilawar and Narain as to the 
manner in which the dacoits assembled 
at the spot, and also in regard to the 
acts of Dilawar subsequently and dur- 
ing the dacoity. Whether or no it was 
from Dilaw ar's previous statement that 
the Magistrate had got his knowledge, 
it is manifest that at the conclusion of 
Narain ’s statement he realized the 
serious discrepancy between the two 
statements and, as the record shows, 
apparently made a determined effort 
to set Narain's statement into harmony 
with that of Dilawar. Narain stated 
that Sbakuri, Jalil and Dilawar went on 
a tonga i while the remaining persons 
went on. toot. Dilawar had stated that 
Shakuri and Jalil were driven by him to 
the* meeting place on his own ekka. 
tNarain completely finished his own 
^ statement, that is, the statement which 
he had come voluntarily to make, when 
the Magistrate proceeded to question 
him at great length manifestly on the 


tion samples of the questions he asked. 
Question : ''Did Shakuri and Jalil go in 
an ekka or in a tonga? " There was 
no ambiguity whatever in Narain’s 
statement that they had come in a 
tonga, but it was in conflict witlv Dila- 
war’s statement that he had t^en 
two men on. his own ekka. Narain 
relied definitely in ^ tonga. ” The 
confiict remained. The next question 
asked was “ Was Dilawar in the same 
tonga ? '* Manifestly this was with a 
view to giving Narain* chance of say- 
ing, “ No Dilawar was in an ekka, 
but the witness replied definitely “yes.” 
The witness was then asked “Who was 
driving the tonga ? ” and replied ’* The 
tonga belonged to some one else whom 
1 do not recognize ? ” Now it was 
manifest from Narain's earlic/r ‘State- 
ments that he knew Dilawar well, for 
he had given evidence mentioning 
Dilawar by name and the share that 
Dilawar took in the dacoity. Not- 
withstanding this the Magistrate asked 
him again “ Was it driven by Dil^- 
war ? ” and Narain again replied defi- 
nitely “ No. There are many other 
instances too numerous to detail show- 
ing that the Magistrate was question- 
ing Narain in detail on matters al- 
ready within the Magistrate's know- 
ledge and endeavouring to ''reconoilel 
the statement of Narain with' that of 
Dilawar. This was no part of his duty 
at all. It was his duty merely to re- 
cord such confession or statement as 
Narain might desire to make. It was 
also part of his duty with groat caution 
and exercising the greatest discretion 
to question Narain in order to elimi- 
nate any real ambiguity that there, 
might be in Narain's statement, or in 
other words to give Narain a «chance of 
making his statement intelligible. But 
he had no right whatever to cross- 
examine the man who was making the! 
statement or to endeavour to get parti- 
cular stfitemeuts out of him. ^ 

Before ponoluding we may discharge 
the more pleasant duty of expressing 
our approval of the very careful maps 
of the locality and the khasras ac- 
companying, that were prepared by the 
^sponsible officers on behalf of the 
Grown. They have been of the very 
greatest assistance to 'us in appraising 
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the yalue of the evidenoe and the facts 
generally of the case. We have al- 
ready expressed our appreciation of the 
careful judgment of the trial Judge, 
Mr. Earn Ugrah Lai Srivastava,. which 
we have had to consider. 

The result is that' we set aside the 
•conviction of, Qhidda direct his. 

imnibeSiate release, unless he* is required 
in connexion with any other matter. 
The appeals of the romainig five are 
dismissed,* and the sentences on Abdul 
Jalil and Abdul Shakur will be carried 
out according to law. A separate order 
will be passed,, expressing to Gk)varn- 
rnent our recommendation that it might 
eonsider the grant of an enhai\ced fee 
to the counsel, Mr. Abdul Aziz, who 
represented the appellant^. 

v.B./r.K. • Appeals dismissed, 

^ / 5S1930 Cr. Cases 1007 

(Allahabad) 

Boys, J 

Sallu Mal and another — Accused — Ap- 
plicants. 

v. • 

Emperor — Opposite Party. 

Criminal Eef. No. 119 of 1930, De- 
cided on 17th June 1930, made by Sess. 
Judge, Agra, on 17th February 1930. 

^ Criminal P. C., S. 133*— Chabutra in 
public way — Obstruction — Order for re- 
moval can be made. 

Wbon t^here is a chabutra obstructing a 

t tblio w^y the fact that in a particular case 
e public may have lot of room to go along 
he road, without needing to walk upon that 
larticular site of the ohabutra has nothing 
o do with the case and the public road autho- 
ties can secure its removal. [P 1007 0 2] 

Eazari Lai Kapoor’— tot Applicants. 
M. Waliullali — for the Crown, 
Judgment. — I see no reason what- 
ever for interfering witn the Magis- 
trate's order which is a most proper one, 
and a reference to the terms of S. 133 
would make that absolutely clear. The 
person on whom notice was issued to 
show cause why the obstruction should 
not be removed set up at the outset 
what h^s been found to be a false case, 
that he has only re-constructed the 
chabutra on an old foundation. It is 
found in fact that there was no old 
chabutra on the site of the ne^r cun- 
struction. It is most inanifeat on the 
facts found that what has happened is 
this: There was a tiny little portion 
of chabutra, which the plan clearly in- 


dicates was itself an obstruction,^ which 
the propet authorities would have been 
entitled to have removed. Having kept 
that there for some time he has now 
extended it on either side along the 
whole length of the frojptage wall. On 
the one side of the tiny portion of the 
chabutra previously existing the en- 
croachment extends to no less a length 
than 174 ft. and on the other side 62 ft. 
and apparently the width of the oha- 
butra is 8 ft. It would not make the 
smallest difference fn principle if it 
was STinchel or if the encroachment 
was only*by the addition of a single 
brick. It is by addipg briqk to brick 
that these sorts* of encroachments are 
habitually successfully carried, though 
S. 133 authorizes an order to remove 

“any unlawful obstruction- .from any way 
which is or may be lawfully usad by the public 
or from any public place.*' 

There can be no question on the find- 
ings that the site occupied by the pre- 
sent extension is a public way and is a 
* public place and is ground which may 
be lawfully used by the public. The’ 
fact that in the particular case thei 
public may have lot of room to go 
along the road without needing to walk 
upon that particular site has nothing 
whatever to do with the case. They 
are entitled to walk along that site if 
they wish. The opposite party here if 
allowed to maintain the ohabutra would, 
of course, immediately set up that it 
was his chabutra and exclude the 
public. But even if he did not do so 
the public have a right to walk on that! 
portion of the ground which the oppo- 
site party has covered with his oha- 
butra. On this ground, and this ground 
alone, the Magistrate's order would be 
justified. He has in my view unneces- 
sarily strengthened his order by point- 
ing out that the P. W. D. are entitled 
to use the site for taking away mate- 
rial to repair the road. It is true that 
they are so entitled, bub it would not 
make the least difference to the case 
if it were shown beyond doubt that 
they never would want to r^smove any 
soil from that site. The issue was per- 
fectly simple and the facts show* that 
the opposite party has deliberately 
oroached upon land which is publig 
way, and his obstruction of it * is un^ 
lawful, and the Magistrate’s ordeir 
directing its remgval is a proper 
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order. It is not necessary ,for me to 
say anything in the present case whe- 
ther as the plan suggests the so-called 
original portion of the chabutra tis.also 
an unlawful obstruction or not, but 
nothing that I have said in * this judg- 
ment must be taken to suggest that that 
is an old chabutra and that the public 
road authorities cannot secure its re- 
moval. The reference is rejected. Let 
the record' be returned. 

v.B./r.K. ^ Beferencc rejected, 

1930 Cr. Cases 1008 

(Allahabad) 

Sulaiman and NiaMatullaii, JJ« 

Badri Prasad — Applicant. 

V. 

Opposite Party. 

Civil Revn. No. 75 of 1929, Decided 
on 25th April 1930, against order of 
Dist. Judge, Agra, D/- 19bh January 
1929. 

901 Legal Practitioners Amendment Act 
(15 of 1926), S. 36, Eapl. — Expression **ma’^ 
jority of members present** is not same thing 
as ‘‘majority of members voting” — Out of 
67 members present 26 voting in favour of 
resolution declaring person to be tout, 14 
against and rest remaining neutral — There 
is no legal evidence on which person could 
be declared tout. 

The expression “majority of the members 
present” is not the same thing as the expres- 
sion “majority 'of the members voting**. If 
there are a large mumber of members who ab- 
stain from voting, it is quite clear that they are 
not prepared to state that there is a general 
repute against the ’person concerned. Where 
out of the 67 members 'of the Bar Association, 
only 26 voted in favour of the resolution de- 
claring a person to be a. tout and 14 against it, 
the rest remaining neutral, there is no legal 
evidence against the person on which he could 
be declared a tout* [P 1008 C 2] 

JET. Verma — for Applicant. 

17. 8, Bajpai — for the Crown. 

Sulaiman, J. — Lala Badri Prasad is 
one of the numerous persona who has 
been declared a tout by an order of the 
District and Sessions Judge of Agra. 
The^oply evidence against Badri Prasad 
is a"" resolution of the Bar Association 
passed at a meeting on 22nd November 
1928 declaring him to be a tout. The 
report rebeiped from the Bar Associa- 
tion Showed that there were in all 94 
members of the Association, but only 67 
,put of these were actually present on 
22nd November 1928 when the resolu- 
tion was considered. The voting showed 
that 26 voted in favour of the resolu- 


tion and 14 against it. The rest obvi- 
ously remained neutral* 

Ordinarily a mere resolution of an 
association of this kind cannot be legal 
evidence against a person 'when he is 
accused of any charge. But the expla- 
nation added to S. 36, by the Legal 
•Practitioners Amendment. Act(Act 15 ot 
1926), provides that the passing or a 
resolution declaring any person to be or 
not to be a tout by a majority of the 
members present at a meeting, specially 
convened for the purpose, of an associa- 
tion of persons entitled to practise' as 
legal ‘practitioners in « any Court or 
revenue o31oe shall be evidence of the 
general, repute of such persons for the 
purposes of this subsection. The im- 
portant word^ to consider are '*by a 
majority of the members present at a 
meeting". There is no doubt that a 
majority of votes were cast, in favour of 
the resolution if the neutral votes were 
to be excluded and therefore the reso- 
lution was duly passed by the Associ- 
ation. But the language of the explana- 
tion makes it quite clear that every re- 
solution passed by the Association will 
not be legal evidence of general repute 
against an accused person. It becomes 
such evidence only if it has been passed 
by a majority of the members present! 
at the meeting. The expression **majo- 
tity of the members present" is not the 
same thing as the expression ^'majority 
of the members voting". If theie are a 
large number of mepibers who abstain 
from voting it is quite clear that they 
are not prepared to state that there is 
a general repute against the person con- 
cerned. If it had been intended that 
a mere resolution passed by. a majority 
pf votes would be sufficient there would 
have been no necessity to add the words 
"by a majority of the members present 
at the meeting," as the word passing 
involves the idea of a majority of votes 
being cast in favour of the resolution, 

We are therefore of opinion that there 
is no legal evidence against the appli- 
cant on Which he .could be declared a 
tout. We accordingly allow this revi- 
sion and set aside the order of the Dis- 
trict Judge and direct that the name of 
Badri I^rasad be excluded from the list 
of touts. We make no order as to costs. 
P.N./r.k. Revision allowed . 
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1930 Cr. Cases 1009 

(Patna) 

Maopherson and Dhavle, jj. 
Bamsarup*8ingh and oifecr-s— Accused 
—Appellants. 

V. 

Emperor-- Opposite Party. 

* Cytninal Appeals -Nos *24, 27 and 28 ' 
.of 1929, Decided on 3rd July 1929, from 
a decision of Sees. Judge, Shababad, 
D/- 31st Japuary 1929. * 

(a) Criminal P. C., S. 297— No record of 

Judge having explained law in headt of 
charge — If High Court is satisfied from 
charge as whole and verdict that law was 
explained, and there is no miscarriage, it 
can refuse to interfere with verdict — Cri- 
minal trial. • 

The heads of charge are not 'intended to bo 
an exhaustive detail of every particular which 
the Judge may have addressed to the jury; and 
although it is desirable that record of the 
charge on question of law should bo sufficient- 
ly fuirto lyhow.whether the elements constitut- 
ing the ofiences charged have been properly 
and fully explained to the jury, High Ucurt 
can refuse to interfere with the verdict where 
the Sessions Judge has failed to note dn so 
many words that he had explained the law to 
the jury if it is satisfied from the oJ;iarge as a 
wjiole and the verdict that the law was pro- 
perly explained and there was no miscarriage 
of justice : A, I. R, 1928 Paf. 420 ; 30 Mad. 44; 

1 Pat, L, J. 317 and A. I. R. -1930 Pat. 243, 
Ref. [P 1010 C 1, 2] 

(b) Criminal P. C., S, 297 — Evidence of 
approver— Direction not to believe gulit or 
otherwise of accused alleged to be absent 
from scene of offence by approver is not 
misdirection. 

Since ap approver may tell the truth in 
some parts of his story, direction to jury with 
respect to evidence stf an approver as ' The 
mere fact that the approver says that a certain 
one of the accused was not present at the place 
and time of the offence does not prove the ac- 
cused guiltlets unless you are satisfied that the 
approver is telling the truth’* does not amount 
to misdirection, [P 1011 G 2] 

(c) Criminal P. -C., S. 297 — Approver’s^ 
statemnnt — Corroboration is possible by* 
finding of unidentifiable substance such as 
sugar and Judge can refer to it as corrobo- 
ration in charge to jury. 

Finding of a substance not ordinarily iden- 
tifiable such as for example, sugar, from the 
house of a particular dacoit soon after the 
daooity can lend corroboration to the ap- 
prover’s statement and it does not amount to 
misdireobion to refer to it as such in*tbe charge 
to jury : 29 Gal. 782 and A. I. R. 1929 Cal 57' 

. 4? 1013 Cl] 

(d) Evidence Act, S. 114 (a)— Presumption 
relates to offence of dacoity also. 

Presumption referred to in jllustration (aj to 
S. 114 ia not confined to charges of theft but 
extends to all charges, however penal, not 
excluding even murder. Consequently where 
a person charged with dacoity is shown to have 
been in possessipn of part of stolen property 

1930 Or. 0. 127 


soon after the dacoity it may be presumed that 
he was one of the dacoits or he received tho 
property knowing it to have been stolen at the 
dacoity ; 13 Mad. 426, Ref. [P 1013 C 2} 

(e) Criminal P. C., S. 297— Police diary 
on record under S. 162— 'Judge can refer to 
it in charge to jury. 

Although it is injudicious ft) refer to police 
diaries in charge to jury, where the Judge re- 
fers to it under S. 162 there is nc misdiriction 
in doing so if the Court warns the jury that 
they were entitled to believe the witness if 
they thought so unless the defence showed that 
he had on a previous occasion ma^e a contra- 
dictory statement. [P 1012 C 2} 

(f) Criminal Trial — Tri&l by jury— Duty of 

Judge. • • . 

The Judga is not bound to address himself 
in every particular and in every detail to every 
suggestion put forward by the dgfence. It is 
the duty of the Judge fairly and candidly to 
point cut the main and salient features of tho 
case from the point of view of the prosecution 
and of the defence respectively. And in do- 
ing so he is entitled to take in4o consideration 
the speeches made upon both •sides by the 
Crown and by the prisoners’ counsel in con- 
sidering his presentation of the evidence to the 
jury ; 1 Pat. L. J. 317, Poll. [P 1015 C 1] 

S. N. Sahay, B. N. Lai and Anand 
Brasad — for Appellants. 

As.s*^. Govt. Advocate— ioY the Crown. 

Dhavle, J.-^These three appeals have 
been heard together as they arise out 
of one and the same trial which was by 
jury. Six of the seven appellants have 
been convicted of dacoity and sentenced 
to nine years* rigorous imprisonment 
each ; and appellant Dipan Pande has 
been convicted under S. 412, J.P, 0., 
and sentenced to five years' rigorous 
imprisonment in the same connexion. 

The dacoity charged is timed about 
10 p.m. on 18th September 1928, and the 
charge under S. 412, which applied to 
Dipau Pande and four other appellants, 
related to the recovery on 22nd Septem« 
her of properties stolen in the dacoity. 
The victim of the dacoity was one Bis- 
wanath Bania of Mahmudganj. 

The jury brought in a unanimdus ver- 
dict in the case of all the appellants 
except Tribeni Tiwari whom a majority 
of 3 to 2 found guilty of dacoity. 

It has been contended thaj; the* trial 
is vitiated by the failure of the Sessions 
Judge to explain the offence of dacoity 
to the jury, and in support o1 this con- 
tention the case of Mari Vallayifi,n v. 
Emperor (1) has been cited. The heads 
of charge do not contain an explanati<&i 
of dacoity, but they do contain ^several* 
significant passages bearing^ on the 

~ (1) [1907] 30 Had, 44=5 Or. L. f. 7^ ^ 



1010 


Bamsarup v. Empbrob (Dbavle, J.) 1930 


mabter. In the first place a reason has 
been given for the alternative charge 
under S. 412 agiinst five of the appel- 
lants, and this reason is : 

In Rome ofkseB there ia no direct eviUence 
that the accused took part in the daooity. The 
evidence consists* only of the recovery from 
the possession of the accused of property al- 
leged to have been stolen in the daooity." 

Secondly, in dealing with the recent 
unexplained possession of property 
stolen in the dacoity, the learned Ses- 
sions Judge records ; 

You might eveh think that from all the 
circumstances of the case the proper inference 
is merely that he (that is to say, tbe accused 
from whom the property was recovered) knew 
the property was stolen property and received 
it dishonestly, and in that event you could 
not convict him either of dacoity or under 
S. iV2 but you could convict him under 
8. 411.’* 

It seems to me impossible to imagine, 
notwithstanding such passages in the 
heads of charge, that an experienced 
Sessions Judge would have failed really 
to explain dacoity to the jury. As 
was observed in Eknath Sakai 
Emperor (2) : 

The heads of the charge are not intended 
; to be an exhaustive detail of every particular 
iwhich the Judge may have addressed to the 
Ijury. " 

It is unquestionably desirable that 
|the record of the charge on question of 
law should be sufficiently full to show 
iwhether the elements constituting the 
loffences charged have been properly 
and fully explained to the jury* In the 
j recent case of Dhanpat Tiivari v* 
Emperor (3) decided by this Bench on 
13th May last, where the heads of 
charge mentioned that certain sections 
bad been read and explained to the 
jurors, my learned brother remarked : 

" Section 367 expressly provides that in a 
trial by jury the Court need not write a judg- 
ment. Any suggestion to the Court that in 
recording the heads of the charge to the jury 
th3y sbduld practically write a judgment, and 
indeed should write out to no purpose the 
elements of criminal law which the Judge 
must explain to the jury but no experienced 
Judge sets out in a judgment, is in my opinion 
strongly to be deprecated. To my mind no 
exception can be taken to the record by the 
learned Assistant Sessions Judge of the head 
of the oh^rge showing how he laid down the 
law to the jury. ’* 


lu^th^ present case the learned Ses- 
sions Judge has failed to note in so 
^i&any words that be had explained the 
i"Pak L. J. IVTcsSS I;“C. '657:^7 


^ Or. L. J. 363. 

(3) A. l.*R, 1980 Pat. 243=1930 
125 I. C. 13l=9^at, 148. 
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section defining daooity to the jury. 
At the same time it is clear, as I have 
already indicated, that he must have 
done so. It has been held in Chotan 
Singh v. Emperor (4) that the failure of 
the Judge to record in the charge what 
actually his explanation of the law was 
r. did not neceasgirily, involve the setting 
aside of the conviction if the omission; 
do not ocoasiqn a miscarriage of justice, 
and that the. High Court will not order 
a retrial when it is of opinion that if 
the jury accepted .the evidence wbiobi 
was put forward on behalf of the pro-i 
secution, there was noi doubt they were 
entitled «to convict the accused of the 
offencei) charged. The evidence in the 
present case oi what happened in Bis-j 
wanath Bani%!s house, if believed, makesj 
out a case of dacoity and nothing else.l 
The verdict read with the heads of| 
charge also shows an appreciation oi 
the three inferences from the finds re-| 
ferred to by the learned Sessions Judge.; 
In my opinion, therefore, it cannot be 
said that the convictions of the appel* 
lants must bo set aside merely because 
it is not stated in the heads of charge! 
that the offence of dacoity was ex-' 
plained to the jury. 

In dealing with the question of the 
dacoity, the learned Sessions Judge 
refers, inter alia, to the evidence of the 
approver Nagina Singh, and says : 

The defenoo have not ohallen^od the evi- 
dence that there was a daooity in Riswanath 
Bania’s house and that the approver Nagina 
took part in the daooity and there seems to 
me no reason why you shall not believe this 

mnoh of the prosecution story If, 

however, you are satisfied that the evidence 
of the dacoity is generally true, then you will 
oome to what seems to me the only question of 
any difhculty, namely, which, if any of the 
prisoners took part in the daooity '* 

It has been contended that the learned 
Sessions Judge was in error in telling 
the jury that the defence bad not chal- 
lenged the evidence that Nagina Singh 
tool^ part in the dacoity, and Mr. Sri- 
narayan Sahay has endeavoured to show 
from the cross-examination of Nagina 
Singh thnat the man was challenged as 
regards his participation in the dacoity. 
The challenge is, however, confined to a 
few details and is not of the kind to 
Bifggesli that jicoording to the defence 
Nagina Singh was not in the dacoity at 
aU. It is also obvious that the case 

{4T a. I. R. 1928 PAt. 420=111 I. C. 808=29 
Or. L. J, 804=7 Pat. 3C1. 
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must have been argued before the this or to tell the jury that Nagina 


learned Sessions Judge on the footing 
that Nagina Singh had taken part in 
the daooityr There is, therefore, no 
substance in the point raised by Mr. 
Sahay. * 

It has also been contended that in- 
stead ckf asking* the jury*to see how far- 
. the evidence of the approver was corro- 
borated, and corroborated not merely 
in the general •way, but {n ways that 
would point '‘directly” to the accused 
cdncerned, the learned Sessions Judge 
should have pointed out to the jury that 
Nagina Singh was an out-and-out liar 
and that, therefore, corroborlktion was 
immaterial. It is impossible to* accept 
this contention. How lar to believe 
the approver was essentially a matter 
for the jury, and there was corrobora- 
tion of his evidence for the jury to 
accept br reject. The learned Sessions 
Judge pointed out to the jury the 
grounds on which the evidence of an 
approver should be suspect — his erimi- 
nality and low moral character on his 
own showing, and his ; • 

** purohasing his own safety by betraying 
his own fellow criminals or perhaps his 
enemies, ’* 
and added : 

In the present case there seems to be no 
reasons why >ou should not follow the general 
rule (requiring corroboration of the evidence 
of an approver). There was nothing about the 
evidence oi Nagina Singh that could possibly 
impress wone with the idea that he was a 
thoroughly truthful witness ’* 

It has been urged that Nagina Singh, 
though he is from Kalyanpur, tiakes care 
not to implicate people from that vil- 
lage. This contention is not literally 
correct, because Nagina Singh does im- 
plicate Chotu Ahir, and Dukhanti Cha- 
mar from that village, though he does 
not actually send them inside the house 
of Biswanath Bania. In any case the 
learned Sessions Judge has expressly 
dealt with the point while considering 
the defence contention that the evidence 
of the approver proves four of the ap- 
pellante to be guiltless of the dacoity. 
He says : 

“ You ^ill, however, easily unclerstand that 
if there is a risk of an approver falsely accusing 
persons who were not present, there ie eqiMlly 
a risk that he may falsely deny the presence 
of the real criminais in order to save his 
friends. ** 

• 

In my opinion it was not open to the 
learned Sessions Judge to go beyond 


Singh was an out-and-out liar. 

Exception has been taken to the next 
remark of the learned Sessions Judge: 

*' The fact therefore that the approver says 
that a certain one of the accused was not' 
present at the dacoity doeS not prove that 
prisoner guiltless unless you are satisfied that: 
the approver is really telling the truth.'* 

It has been urged that this is an^ 
erroneous direction and that the learned 
Sessions Judge should have *asked the 
jury to deal with the approver as a 
witness who was either truthful or un* 
truthfdl. I*am unable to agree ; it isj 
plain thall the approver may have told! 
the truth im somp parts of hi^ story, butj 
notPin others. 

It has also been contended that the 
approver’s story is inadmissible in evi- 
dence because he has said that when be 
was arrested the Sub-Inffpector took 
his statement, and that before that the 
Sub-Inspector had said that if he should 
confess he would be made a prosecution 
.witness. But the approver also says^ 
that he has deposed of his own free will 
and that what he has said is completely 
true. He also made a confession to the 
Sub- Divisional Magistrate which has 
been put in by the defence as Ex. C and 
which was recorded by that officer under 
S. 164, Criminal P. 0., and certified as a 
voluntary confession. The approver's 
allegation that before he made bis state- 
ment to the police ho had been told that 
if he confessed be would be made a 
prosecution witness was not put, as it 
should have been pub by the prosecu- 
tion, to the Sub-Inspector concerned, 
but his statement in cross-examination, 
that Biswanath came to the thana while 
he and appellants Bamsarup and Chotu 
were there, is flatly contradicted by the 
Sub-Inspector and points to a distinct 
bias against the prosecution. I do not 
therefore think that the approver's evi- 
dence was as a matter of law inadmis- 
sible in evidence. 

Coming now to individual appejlants: 
it has been urged that in the case of . 
Chotu Ahir and Bamsarup Singh it 
should have been pointed out to the jury 
that other members of the family were 
unable to recognize these men.* This 
contention was apparently advanced 
under the impression that with Bishwa^; 
nath there lived not only bis wife but 
also Bhrigu Bania and Qanenh Bania^ 
Qanesh gives Hanuman Bania as bis 
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father's name and so does Biswanath, 
but beyond this there is nothing to 
show that he is related to Biswanath. 
Bhrigu dees not even share with Biswa* 
nath the same father's name. The 
sketch prepared by the Sub- Inspector 
(Ex. 21) does not show that Ganesh and 
Bhrigu wore living with Biswanath, and 
the evidence does not show that either 
of them got so near the dacoits as did 
Biswanath. Biswanath's wife was pre- 
vented from giving evidence in the case 
by reason, it is said, and said without 
challenge, of her detention in h'ospital 
after a surgical operation. The evidenoe 
does not sh^w tha.t th^ two^ appellants 
who were holding Biswanath got close 
to his wife. It is therefore immaterial 
if the jury was not expressly asked to 
note that Biswanath is the only mem- 
ber of the family to identify tiie appel- 
lants. In dealing with the attack on 
Biswanath’s evidence on the ground 
that he did not give to the chaukidar a 
description of these two appellants the. 
learned Sessions Judge has remarked : 

You bavo 83eQ the ohaukid«r and yon will 
consider whether it ia likely that ho would 
carry io his head a sieaoription of two mon 
given to him by Biswanath.** 

. It has been urged that this is a mis- 
euggestion as it is not the case of the 
chaukidar that he had been given a des- 
cription of the two men by Biswanath 
but had failed to carry it in his heal. 
The chaukidar’s capacity is however 
reflected in the fact that in his infor- 
mation at the thana ha stated that 
Biswanath could identify the dacoits 
if he saw them, while he told the com- 
militing Magisbrate that Biswanath had 
not said so and had said that he did not 
recognize any of the dacoits, and in the 
Sessions Court denied making such a 
statement. Biswanath himself says that 
ha also told the chaukidar that be could 
identify two of the men and told him 
what they looked like. In my opinion 
therefore there was no missugestion to 
the juty regarding the chaukidar. An 
attack has also been made on the fol- 
lowing observation of the Sessions 
Judge : 

“ Nejijtfc morniug the Sub-Inapaotar took 
BiawaiiaitVs Btatemeut. Now it is reasonable 
totfuppose that the Sab*IaspQotor would have 
asked Biswanath to d< 3 aoriba the dacoits, but 
the delQne3 have carefully avoided endeavour- 
ing to contradict Biswanath’s evidence that he 
was 4ble to describe two of the dacoits by 
means of his stateiaent mada to the Sub- 


Inspeotor, and if you think proper , you oan 
from this omission infer that actually his 
statement iu Court is correct and that (here is 
nothing in his previous statement made to the 
police which can contradict it.*’ ** 

It has been urged that the learnedj 
Sessions Judge has in this passage im 
properly used Biswanath’s statement to' 
the police ^ cerroborate his evidence 
Court, contrary to the provisions of 
S 162, Criminal P. C., but that is not 
what the learned Sessions Judge hasj 
done iu terms: he merely askel the jury,! 
if they thought proper, to infer that htsi 
statement in Court is correct and un-i 
conti*adioted by a previous statement. 
It has beerh urged that the learned Ses- 
sions Jiddge has really proved negatively 
that Biswanat'h had made the samej 
statement before the police and that 
the law does not permit such an infer- 
ence to be drawn from the omission of 
the defence to cross-examine tlie Bub- 
Inspector on the point and thus contra- 
dict Biswanath. It seems to me that 
the learned Sessions Judge could have 
told the jury that they were entitled toj 
believe Kswanath, if they thought fit,! 
unless the defence showed, as they had 
not even attempted to do, that he had 
on a previous occasion made a contra- 
dictory statement. The reference to 
the statement made to the police is at 
the most somewhat injudicious and is 
not, in my opinion, at all material 
enough to have led to a miscarriage of' 
justice. 

Every attack on tfee Judge’s charge 
to the jury in respect of these two ap- 
pellants, Chotu Ahir and Bamsarup 
Singh, thus fails. 

Bishuni Kewat is the third 'appellant 
for whom Mr, Srinarayan Sahay has 
appeared. The contention in his case is 
that in the matter of the corroboration 
of the prosecution story by the find of 
the sugar there was misdirection, and 
by the find of the clothes, nondirection. 
Bishuni was named by the approver, and 
a search of his house led to the discov- 
ery of a largo quantity of sugar and 
five articles of clothing which* were 
claimed by ..Biswanath as stolen in the 
dacoity. It has been urged that sugar 
ia ]:u)t an identifiable article and that 
the learned Sessions Judge was in error 
in placing before the jury the find of 
the sugar as a corroboration when it 
could not in a reasonable view of the case 
be said to corroborate the approver’s 
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story. The case of Jamirudd% Masalli 
V. Emperor (6) which was referred to 
recently ia Itebati Mohan Ohakravarty 
|V. Emperor \6) was cited in support. 
That the sugar was not capable of 
identification is expressly mentioned in 
.the heads of charge in the paragraph 
;ttiaii ^deals with* appellaift Dukhanti 
jChamar immediately before the appel- 
jlant Bishuni Kewat, if indeed it was 
ineoessary to ^detail such an dbvious fact 
jin the heads of charge. I am unable to 
accept as correct the contention that 
the find of spgar could not reasonably be 
a corroboration * of the prosecution 
story: 

**p6rBonB employed in carrying sugar and 
other articles from ships'and wharves have been 
convicted of theft upon evidence that they 
were detected with property of ^he same kind 
upon them recently upon coming from such 
places, although the identity of the property as 
beiongiifTg te anah and such persons could 
not otherwise be proved “Woodroffa’s Evidence, 
8th Edition, p. 773, citing more than one 
authority." 

As to the clothes, the contention is 
that the three lists of stolen property 
filed by Biswanath do not makeTiven a 
remote approach to the identity of these 
articles, an dthat this should^have been 
mentioned to the jury. That however 
seems to be a trivial circumstance in 
comparison with the fact that Biswa- 
nath's claim to the clothes was not .at 
all challenged in cross-examination; nor 
was he asked to show where they were 
mentione(f in his list. It is also obvi- 
ous that the lists afe by no means ex- 
haustive, even though the third and 
last list was actually put in after the 
finds in the cSss; there are for instance 
the chaukidari receipts (Bxs. 4 and 5) in 
Biswanath’s name which were found at 
a place pointed out by the approver and 
which are not mentioned in any of the 
lists. In my opinion the charge against 
this appellant Bishuni is nob defective, 
and there is no reason to interfere with 
the verdict of the jury against him. 

Dukhanti Ohamar and Dipan Pande 
have merely sent in petitions of, appeal 
from jail, stating that they have been 
wrongly convicted. Mr. Sah^iy has 
argued their oases as amicus curiae. As 
regards Dukhanti Ohamar, who ‘was 
named by the approver and* was stated 
by him to have carried away a large 

(U) [19^ 29 Oal. m 

(6) A. I, B. 1929 Cal. 67=115 1. 0. 258=30 
Cr* L. J. 435=56 Cal. 160. 


quantity of sugar, and in whose house a 
suspiciously large quantity of sugar for 
a ohamar was found besides two quilts 
and a dhoti with marks which have 
been identified by Biswanath and 
which are not claimed hy Dukhanti 
Mr. Sahay has not suggested that there 
was any misdirection or non*direotion 
in the charge to the jury. Dipan 
Pande has been convicted undei; S, 412, | 
I. P. G., in respect oi a big thali which, 
was stolen in the dacoity and whiohj 
(along with two i:^nidentifiable articles 
wrapped up in a durrie) he was found! 
concealing under the thatch of a house| 
in a narrow' blind lahe. It'hasbeeni 
urgetlf that there can ho no inference! 
that the man knew that the thali had 
been stolen in the dacoity as distin- 
guished from the minor offence of theftj 
or robbery. According to Ulus, (a) toi 
S. 114, Evidence Act: | 

“The Court may presume that •a man who iaj 
in pOBseB3i(»n of Rtoleu goods soon after thej 
theft is either the thief or has received the! 
gdbdfl knowing them to be> stolen, unless he canj 
aooountior his possession." j 

This illustration refers to cases of; 
theft, though ^'stolen property” is 
defined in S. 410 P, 0., as property 
“the possassion whereof has been traus* 
f erred by theft, or by extortion, or by robbery j 

But the provision in question is noj 
more than an illustration, and author-; 
ity is not wanting for the proposition! 
that the presumption is not confined toj 
charges of theft, but extends to allj 
charges, however penal, nob excludingj 
even murder; vide Queen- Emprefis v.i 
Sami {1), There is therefore no reason 
to intefere with the verdict of the juryj 
in the case of Dipan Pande. 

I now come to the appeal of Tribeni 
*Ti wari and Ramsawarath Singh. Tribeni 
was found guilty of dacoity b^ 3 
jurors against 2. He was not named 
by the approver, and the evidence 
against him consisted of two articles 
admittedly found in his house or on the 
person of his concubine — a coaking'pot 
variously called a batlohi or batua and 
a pair of silver bracelets with tigers' 
heads on them. As regards the cooking 
pot the learned Sessions Judge has fairly 
placed before the jury the question whe- 
ther the article is at all capable of 
identification by the owner after stating 
his opinion that it seems inoapftble of 
identification and after referring to a 
" <7) [1890] is "Mad, iK 
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discrepancy in Biswanath’s story regard* 
ing the article* The learned Sessions 
Judge says that the weight of the brace- 
lets does not agree precisely with the 
weight given in the complainant’s list^ 
and be leaves ft to the jury to see whe- 
ther such a loss of weight (from 16 to 
13 bharis) might take place from con- * 
stant use. He also refers to a mark, 
which he calls a dent, though the evi- 
dence points to a crack, by which it may 
be possible for the bolder to recognize 
the article, and to 'thp defencet sugges- 
tion that Biswanath had «had an op- 
portunity of seeing the batua (this is 
obviously'a clerical mistake for berua 
or bracelets) at the police station before 
the test identification. It has been urged 
on behalf of the appellant that the 
attention .oV the jury should have been 
drawn to the fact that at the test identi- 
fication there was only one other pair 
of similar beruas and the contention is 
not without force in the circumstances. 

Stronger exception has been taken to 
the following passage in the heads of 
charge: 

'*You will romembar that the prisoner 
Tribeni makes a definite statemont that he 
purchased this batua 18 months ago in 
Chandauli bazar, and ho summoned the shop* 
keeper Bambadan and called for his books, yet 
ho has not examined the shopkeeper although 
the witness was in Court. The accused is not 
of course expected to prove himself innocent 
but, when he makes a definite statement whioh 
ought to be capable of easy proof and he gives 
no evidence of it, it would not be unreasonable 
for you to draw some inforence against him 
from the omission.'* 

The contention is that it became un- 
necessary for the defence to examine 
Bambadan because Lakhmi Narain 
(P. W. 16) admitted in cross examina- 
tion that in his jwellery shop in Chan- 
dauli Bambadan is a shareholder, that 
at that shop purjas are given to pur- 
chasers for cash payments, that Ex. A 
is a pnrja written by Bambadan, and 
that Ex. B is the account-book of the 
shop, ai^d, further Kedar Tiwari (P. W. 
27) said in cross-examination that he 
had seen Tribeni's concubine wearing 
beruas similar to the article in question 
fo(. a year or a year and a quarter. The 
purja (Ex A) refers to the sale of a pair 
* of bracelets with tigers* heads in Baisakh 
198A (Sambat) and is supported by the 
account-book,* Tribeni’s case was that 
he had nought the bracelets from Bam- 
badan 18 or 19 months before his esa* 


mination in January 1929* It has been 
contended by Mr. Agarwala on behalf 
of the Grown that mere proof of the 
purja and the acoount-bdok does not 
establish the purchase and that, it was 
still necessary for the defence to call the 
seller Bambadan. It has on the other 
hand beep urged* on -behalf ofr^Tribeni 
that it was not to be expected that Bam-, 
badan would*have any specific recollec- 
tion of the Sale of a par<tioular article of 
jewellery so long ago, and that in any 
case, whether conclusive or not, the evi- 
dence of Lakshmi Narain ^and Kedar 
Tiwari should have been placed beiore 
the jur/for what it was worth. In my 
opinion this contention must be accep- 
ted, and having regard to the divided 
verdict of the jury, it seems to me im- 
possible to say that the result might not 
have been different if the evidence had 
been properly placed before ^he jury. 
Speaking for myself, I should certainly 
have found it difficult to say without 
hesitation that it had been established 
beyond reasonable doubt that the beruas 
belongd'd to Biswanath and not to Tri- 
beni. 1 would therefore reverse t'he 
verdict of the majority of the jury 
against Tribeni on the ground that it is 
erroneous owing to misdirection by the 
learned Sessions Judge, such misdirec- 
tion consisting in the remarks about the 
failure of the defence to examine Bam- 
badan when coupled with the failure to 
refer to the evidence of Lakshmi Narain 
and Kedar Tiwaru* Having regard to 
the exiguous character of the evidence 
against Tribeni, I do not think that this 
is a case for directing a refivial. 

The only other appellant to be dealt 
with is Bamsawarath Singh. The lear- 
ned Sessions Judge has pointed out how, 
according to the approver, Bamsawarath 
Singh refused to take part in the dacoity 
and went away, and how the man was 
seen concealing a bundle of articles in 
a shed of one Musafir Singh at the time 
of the house searches, two of the articles 
(a big tjiali of a mixture of metals known 
as phul and a bundle of yarn) being 
claimed <>by Biswanath as part of the 
stolen property. He has observed that 
the yarn appears to be incapable of 
identificatioit, and he has left it to the 
jury to say whether the thali can be 
^identified by the owner. He has also 
referred to the cross-examination of 
Bhabhuti Singh and the oontraidiotions 
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in the evidence regarding the person 
who informed the Sub-Inspector and the 
place where he did so and the defence 
contentions, that being already under 
arrest Kamsawarath could not have con- 
cealed the property stolen, that the Sub- 
Inspector was in league with Bhabhuti 
Singh and others, ^ It has been con- 
tendi^d ^at it should have been said to 
the jury that the Sub Jnspeptor must, in 
spite of his denial, have searched Bam- 
sawarath's house before he left the tola, 
but that is only a defence contention — 
one of many defence contentions— on 
the*evidenee, and« as was observed in 
Eknath Saha if v. Emperor (2): • 

•rhe Judge is not bound to address himself 
in every particular and in evor> detail t*o every 
suggestion put forward by the defence. It is 
the duty of the Judge fairly au^ candidly to 
point out the main and salient features of the 
case from the points of view of the prosecution 
and of the defence, respsotively. And in doing 
so he is entitlod*to take into consideration the 
speeches made upon both sides by the Crown 
and by the prisoners* counsel, in considering 
his presentation of the evidence to the jury." 

One important! circumstance does 
however seem not to have beefi put to 
the jury, namely, the fact that the tbali 
found in the bundle weighs one seer 10 
chataks (vide Ex, 14), while the phul 
tbali mentioned in Biswanath's list is 
only one and a half seers in weight and 
was used for about one year. It has 
been urged by Mr. Agarwala that 
weights v^ry from village to village, but 
the ansvTer to this is that there is no 
suggestion in the present case that Bis- 
wanath’s standard of weight was differ- 
ent from that adopted at the house 
search. The omission to refer to the 
weight of the thali assumes importance 
from the fact that in the case of the 
beruas found on Tribeni’s concubine the 
learned Sessions Judge mentioned the 
possible loss of weight while the weight 
of the thali is in excess of what was 
mentioned by Biswanath, and also from 
the fact that apart from the thali there 
is no evidence against Bamsawarath. 
On the evidence I cannot imagine how 
the thaliPoan be positively said to be 
Biswanath’s, and I doubt whether the 
jury would have said so if their atten- 
tion bad been drawn to the question of 
the weight. I would therefore set aside 
the verdict against Bamsawarath Singh 
on the ground that it is erroneous by 
reason of a non-direotion amounting to 
a misdirection. In my opinion Bam- 


r. Bmpbbob (Ek>ss, J.) 

sawarath’s is also not a case for a retrial 
having regard to the evidence available. 

The result is that I would allow the 
appeal of Tribeni and Bamsawarath, set 
aside their convictions and senfcenoes, 
and acquit fchem. I wo^ld confirm the 
convictions of the five appellants in the 
• other two appeals. The sentences pas- 
sed upon them do not call for inter- 
ference. 

Maepherson, J.— I agree. • 

V.D./r.K, Order accordingly. 

* 1930r Cr: Cases 1015 

• (Patna) 

. Bos?i, J, 

BJf^iucshu'ar Mihra — Accused -Peti- 
tioner. 

Emperor — Opposite Party. 

Criminal Bevn. No. 395 of 1928, De- 
cided on 30th July 1928, from order 
of Dist, Magistrate, Patna, D/- 23rd 
April 1928. 

Criminal P. C,, S. 514— Order forfeiting 
security mutt be in termt of bond. 

An order passed againsb a security for pro* 
duotion of accused released on bail, forfeiting 
his security cannot bo sustained if it is not in 
terms of the bond. [P 1010 G 1] 

Naudkeolyar — for Petitioner. 

Government Pleader ^ior the Crown. 

Order.— The petitioner stood surety 
for the production of three persons be- 
fore the District Magistrate, who bad 
been ordered by the High Court to bo 
released on bail pending decision of their 
application in revision. Two of those 
persons surrendered after the decision 
by the High Court. The petitioner ap- 
plied for fourteen days' time to produce 
the third who he said was engaged in 
some business in the interior of the 
Monghyr District where the case had 
arisen but the trial of which had been 
transferred to Patna, but his bail bond 
was forfeited forthwith by the Deputy 
Magistrate. ^ An appeal against this 
order was dismissed by the same Deputy 
Magistrate who was then acting as Dis- 
trict Magistrate. 

It was conceded by the learned Gov- 
ernment Pleader that the procedure was 
erroneous in two respects, first, that no 
notice to show cause against forfeijfure 
was given to the petitioner, and second- 
ly, because the appeal was heard by the 
Magistrate who had passed the order: 
and he prays that the case may be re- 
manded in order that the facts may bet 
gone into. • 
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On behalf of the petitioner it is con* 
tended that no remand is necessary be- 
cause the conditions of forfeiture in the 
bond had not been satisfied. It appears 
that the police was required to report 
as to the sufficiency of the security and 
they reported on 15tb March last against 
the petitioner, and thereupon notice was 
issued on him to produce the accused 
persons on 27th March. This was be- 
fore the application in revision had been 
disposed of by the High Court Now the 
terms of the bond was to surrender the 
accused persons to the District* Magis- 
trate on the day of decision •^or within 
the three days after or any, other such 
^date as the District Magistrate might 
direct. The petitioner therefore ap- 
parently had throe alternatives before 
his bond could be forfeited and the 
order passed against him was not in 
terms of the conditions of the bond. It 
is therefore unnecessary to have a fur- 
ther enquiry into the matter and the ap- 
plication mnst be allowed and the order 
of forfeiture of the bond must be dis- 
charged. Any sum realised from the 
petitioner under this bond must bo re- 
turned to him. 

V.B./b.K. Petition allowed. 


1930 Cr. Cases 1016 

(Patna) 

James, J. 

Krishna Pati, Brundahan Part— Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 26 of 1930, De- 
cided on 25th April 1930, against order 
of D, E, Eeuben, I, 0. S,, D/- SIst March 
1930. 

Criminal P. C., S. 421 — Appellate Court 
summarily dismissing appeal under S. 421 
takes risk that appeal should be remanded 
unless High Court is satisfied that appellate 
Court has considered arguments adduced. 

Although it is not illogal to dismiss an ap- 
peal summarily under S. 421, still the appel- 
late Court whioh thus summarily disposes of 
an appeal without disoussing arguments of the 
advocate for the appellant takes a risk that the 
appeal should be remanded unless the High 
C'.urt is satisfied that the appellate Court 
really has considered the arguments adduced on 
behalf of the appellant, or has applied his 
minf to the consideration of the facts of the 
ease which oan only be if facts are Unusually 
rlear: 43 I, O. 489, Bef. fP 1016 C 2] 

Suhha J2<xo— for the Crown. 

0. M. Acharya — foi the Crown. 

Judgment. — The petitioners have 
been convicted of, offences under S. 352 


I. P. 0.. while one of them has been 
further convicted of an offence punish- 
able under S. 448. The trying Magis- 
trate in an elaborate judgment dealt 
with the evidence which bad been ad- 
duced on behalf of the prosecution and 
of the defence, but < the appeal from his 
decision was summarily dismissed by the 
District Magistrate under S. 42P, Csritoi- 
nal P. C., by an order for which no* 
reasons were givon. Mr. M. Subba Bao on 
behalf of the petitioner sisggests that 
the learned Districc Magistrate, since 
his order was open 'to. revision, ought to 
have. stated what arguments were put 
forward ^on behalf of fhe appellant and 
why they were not accepted. He does 
not suggest that the learned District 
Magistrate was obliged to admit the 
appeal merely because it was presented 
by a pleader, but he points out that the 
appellate Court after hearing tl],e pleader 
and examining the record w'^as actually in 
the position in which he would have 
been if after admitting the appeal and 
hearing arguments for the appellant, he 
had copsidered it unnecessary to call 
upon the Public Prosecutor to reply. . 

I think that this appeal must be re- 
manded for rehearing. As was pointed 
out in the case of Guru Bari Behera v.i 
Effipernr (1) it is not illegal to dismiss; 
an appeal in this way, but the appel- 
late Court which thus summarily dis- 
poses of an appeal without^ discussing 
arguments of the advocate fqr the ap- 
pellant takes a risk that the appeal 
should be remanded unless the High 
Court is satisfied that the appellate 
Court really has considered the argu- 
ments adduced on behalf of the appel-| 
lant, or has applied his mind to the 
consideration of the facts of the caseJ 
For this the High Court has to depend 
upon the written record, and it is only 
where the facts are unusually clear that 
the Court can be satisfied in revision 
that a summary order under S. 421, 
Criminal P. C., was justified. For these 
reasons I must set aside the order of the 
lower appellate Court and reqiand the 
appeal to the District Magistrate for 
rehearing by himself or by any Magis- 
trate who may be empowered to hear 
appeals. 

s.N./r.k. Case remanded. 


■(17119181 19 Or. L; J. i5i=43 I, 0. 439. 
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^ 1930 Cr. Cases 1017 

(AlUhabad) 

Bots, J. 

Emperor— *Applicanfe. 

. V. 

Nazir Husain — Opposite Party. 

^ Criminal Ref. No. 233 of 1930. De- 
cided on 17th Jtrie 1030, made by Seas. 
.Judge, Dehra Dun, D/- 27th February 
1930. 

(a) Criminal P. €., Ss. 258*(1) and 259— 
Charge framed -Complainant and his wit- 
nesses absenting on day fixed for their 
cross-examination — Magistrate should 
either adjei.rn case or acquit accusecL 

A complaint was lodged against tjja accused 
ebarging him with having shoe-beaten the 
complainant. A charge was framed against 
the accused and a date was fixed for the com- 
plainant to attend with his witnesses for 
cross-examination. The complainant and also 
his witnesses failed to attend. On their failure 
to appear the Magistrate passed an order dis- 
chargilag ^-he accused, purporting to act under 
S. 259, being unaware as to what other course 
he should have adopted. 

Heidi that there were two courses open to 
him: firstly, to adjourn the case; or secondly, 
if he felt that there were no good grounds for 
adjourning the case to find the accused “not 
guilty^ and acquit him, acting under S. 258{l), 

[P 1017 0 2] 

^ (b) Criminal P. C., S. 258 (1) — “Not 

guilty,” meaning explained— Words. 

The finding “not guilty” is a technical ex- 
pression and not necessarily equivalent to a 
finding that the accused did not commit the 
acts charged. [p loia 01] 

ilf. Waliullah — for the Crown. 

Judgiaent. — This is a reference by 
the Sessions Judge p£ Dehra Dun asking 
this Court to order a re-trial, if it thinks 
ht, in a ease where an accused person 
has bean |]isoharged, the Magistrate 
purporting to act under 8. 259 although, 
a charge having been framed, he could 
not act under that section. The facts, 
are simple. A complaint was lodged 
against the accused charging him with 
having ^shoe- beaten tho complainant. 
The assault was in itself comparatively 
trifling but for the well-known fact 
that beating with shoes adds insult to 
any injury that may be inflicted. A 
charge was framed against ther accused 
and a date was fixed for the complain- 
ant to attend with his witnesses for 
cross-examination. The complainant 
and also bis witnesses faijed to attend, 
and I may state immediately that I am 
not able to find on tho record, nor is tl^e 
Assistant Government Advocate able to 
show me, that the complainant has ever 
1980 Or. 0./128 & 129 


explained his failure and the failure of 
his witnesses to attend. In this con- 
nexion the Magistrate in his final order 
pointed out that even if the complainant 
had missed his train he could have come 
by lorry as the Magistrate waited for 
him till 2 p. m. It is some indication 
. that tho complainant did not miss his 
train and, that the witnesses also failed 
to appear. There is room therefore 
for holding that there may be some sub- 
stance in the accused person's petition 
to this^ Court that the complainant and 
his witnesjses deliberately stayed away 
because tlTey did not want the trouble 
of going oul intq the camp^ where the 
Magistrate was, and were quite willing 
to harass the accused and his witnesses 
by letting them go unnecessarily. How- 
ever that may be. there is no explana- 
tion before me and apparently none 
available as to why the complainant and 
his witnesses failed to appear. 

On their failure to appear the Magis- 
trate passed an order discharging the 
accused, purporting to act- under 8 259 
Criminal P. C. He admits that he 
could not act. under that section as the 
accused had bean charged, hut ho quite 
properly states his difficulty that he is 
unaware what course should have been 
adopted and practically invites assistance 
on this point. Thera were two courses! 
open to him: firstly, to adjourn the' 
caa^ He has given good reasons for not 
wishing to adopt that course. Secondly 
if Wie felt that there were no good 
grounds for adjourning the case he 
should^ have found the accused “not 
fiY** acquitted him, acting under 
b. (H. It IS true that he had so far 
formed an opinion that the accused was 
guilty in that he had framed a cha^e 
against the accused and there had been 
no Bubseqent evidence given to Suggest 
that the charge had been wrongly 
framed, but the accused was entitled to 
a final judgment, not merely on tho pre- 
liminary evidence of witnesses o* exa- 
mination-in-chief, but on that evidence 
after it bad been submitted to cross- 
examination; and if the cdmplainant 
himself, in the particular facts of 
the case, is adjudged responsible for 
the witnesses of the prosecution n<ft 
being available for cross-examination,* 
he IB himself responsible for rendering 
that testimony unsafe to rAy upon. 
The Magistrate should then have held 
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that in the circumstances of the case he 
had no alternative but to find the ac- 
cused **not guilty’* and have not ac- 
quitted him. The finding “not guilty" 
is a technical expression and not neces- 
sarily equivalent to a finding that the 
accused did not commit the acts charged. 

I set aside the order of the Magistrate 
discharging the accused and for that 
order, there being no adequate grounds 
for ordering the case to be taken up 
afresh, substitute, an order of acquittal. 
To this extent the reference is accepted. 
Let a copy of this order be sent to the 
Magistrate for his information. 

B.V./b.K.'* ' Beference accepted. 

1930 Cr. Cases 1018 

(Allahabad; 

Sulaiman and Niamatullah, JJ. 

Biyazuddin — Applicant, 

V. 

Bar Association t Agra — Opposite 
Party. 

Civil Eevn. No. 54 of 1929, Decided 
on 26th April 1930, against order of 
Dist. Judge, Agra, D/- 3rd January 1929. 

Legal Practitioneri Act, S. 36-^Notice to 
•bow caufe served on person on 18tb De- 
cember^— Application by him on 2nd Janu- 
ary to issue summons to seven vakils — Sum- 
mons declined and person asked to file affi- 
davits of vakils— No affidavits filed and he 
was declared tout on 3rd January on reso- 
lution of Bar Association— Sufficient op- 
portunity is not given to him to satisfy 
Court that he was not tout. 

Notice to show cause was served on person 
on 18th December just a few days before X- 
mas holidays began. On the re-opening of the 
Court he applied on Snd January for the issue 
of summons to a number of witnesses includ- 
ing seven vakils. The Judge instead of issuing 
summons and allowing him to take the risk if 
they were not served in time declined to issue 
the summons and directed him to produce 
affidavits from the vakils. As no affidavits 
were fil6d the Judge on the resolution of the 
Bar Association declared him to be a tout on 
drd January. 

Held : that sufficient opportunity was not 
given to him to satisfy the Court that he was 
not a tout. ^ [P 1018 G 2] 

M, A. Aziz — for Applicant. 

U, S. JSajpai — for the Grown. 
Sulaiman, J. — This is an application 
in revision' by Biyazuddin from an 
o^der of the District and Sessions Judge 
jof Agra declaring him a tout. The 
notice to show^cause was served on 18th 
Decembei 1928 just a few days before 
the Xmas holidays oommenoed. ' The 


afiGidavib filed before us shows that on 
that date his child was seriously ill and 
died on 22nd December 1928. On the 
re-opening of the Court he applied on 
2nd January 1929 for the issue of sum- 
monses to a number of witnesses includ- 
ing seven vakils who' were practising in 
-the District Court. There is np doubc 
that he applied rather late, but the delay 
is now explained by his affidavit. The 
learned Judge instead of issuing summon- 
ses and allowing the applicant to take 
the risk if they were not served in time 
declined to issue the’ summonses and 
directed him to producs affidavits frdm 
these vakils. It is quite obvious that 
the applicant had no power to compel 
these vakils to swear affidavits al- 
though he cQuld have easily got them 
summoned as witnesses. As no affida- 
vits were filed the learned Judge on the 
resolution of the Bar Associa1»ioh de- 
clared him a tout on 3rd January. Sub- 
sequently he made an attempt to pro- 
duce, certificates of good character given 
to him by 12 vakils which be filed on 
4th January. His request for a re-con- 
sideration of his case was refused. Eveh 
on the materials which were before the 
Judge it appeared that there were certi- 
ficates of seven vakils granted to him in 
August 1928, just three months before 
the resolution of the Bar Association. 
Referring to the certificates the learned 
Judge remarked : 

" Apparently the resolution of the "Bar Abbo- 
oiation relates to the activities of Riyazud- 
din subsequent to that date.” 

We think that sufficient opportunity 
was not given to the applic^^Qt to satis- 
fy the Court that he was not a tout. If! 
the summonses had been issued and 
they were not served on the vakils, the 
matter would have been different. As 
they were practising in the Court there 
was a good probability of some of these 
vakils being actually served. We ac- 
cordingly allow this revision and set 
aside the order of the Court dated 3rd 
January 1929 passed against Biyazud- 
din. This order does not of course pre- 
clude any further proceedings being 
taken against him. 

p.N./b.k. Revision allowed. 
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1930 Cr. Cates 1019 which have resnltied fatally. The des. 

(Bombay) cription of grievoas hurt contemplated 

Mirza and Broomfield, JJ. is practically never stated. In the 


■ 

Mana Oendal and others — Accused — 
Appellarrts., 

V.- 

Opposite Party. 

Crlmfnal Appeals Nos. 206 to 208 of 
1930, Decided on 13th June 1930, from 
judgment of Sess. Judge, Kaira. 

(a) Penal Cede (i860), Sf. 325 and 304— 

Blows on head causing death — No uncer* 
tainty as to responsibility for offence— Sen- 
tence of five years rigorous imprisonment 
held proper." • 

The accused had caused death by-blows on 
hegid of the deceased with sticks. It had been 
proved that the accused were the asRaulters 
and were aware of the result of their action. 
There was no uncertainty as respousibility 
for the olfenoe by whioh death was caused. 

Held\ that under the circumstances the sen- 
tence of five years' rigorous imprisonment was 
Teason^lef* whether the offence be under 3. 304 
'(2) or 3. 325: 29 AIL 282, Dist. [P 1020 0 1] 

(b) Penal Code (1860), S. 326-Person 
causing injury as to endanger life— He is 
presumed to know that he would euuse 
death. 

A person who voluntarily inflicts injury such 
as.to endanger life must always, except in the 
most exceptional and extraordinary oirenm- 
stanoes, be taken to know that he is likely to 
cause death: 42 I.C. 764, Eef, [P 1019 0 2] 

P. B. Shingne — for the Crown. 

Broomfield, J. — The three appel- 
lants in this ease were committed to 
the Sessions Court of Kaira on a charge 
under S. 304, 1. P. C., the allegation 
being tha% they caused the deadih of one 
Dula Galab by inflating injuries on his 
head and elsewhere in such circumstan- 
ces that the offence constituted culpable 
homicide net amounting to murder. 
'The Sessions Judge altered the charge 
to one of murder under S. 302, but con< 
victed the accused of the offence of 
grievous hurt and sentenced Nos. 1 and 
2 to five years’ rigorous imprisonment 
under S. 325, and No. 3, who had used 
a knife, to seven years’ rigorous impri- 
sonment under S, 326. 

The appeals have been admitted by 
•this Court as regards the sentences only; 
but, bef(3fe dealing with the que*stion of 
sentences, we think it desirably to make 
some preliminary remarks as to the pro- 
priety of the finding that the offencys 
amounted to grievous hurt* and nothing 
more. It appears that there is a grow- 
ing tendency among Sessions Judges to 
•oonviot of the offence of grievous hurt 
in oases of offences against the person 


great jnajority of oases, it could only be 
that mentioned in Cl. 8, S. 320, viz., 
“any hurt whioh endangers life." That 
was so, for instance, in the case of 
• Emperor v. Khoda Sanita (1). A person 
who voluntarily inflicts injury such as 
to endanger life must always, except in 
the most extraordinary and exceptional 
circumstances, be tak^ to know that 
he is likely .to cause death. If thej 
victim is aotually'killed, the conviction 
in such cases ought ordinarily to be of 
the offence •of culpable honficide. In 
that^connexion I may refer to Emperor 
V. Bai Jiba (2). The case before us now 
is a case of fracture of the hones of the 
skull. The evidence of the doctor who 
held the post-mortem on the deceased 
shows that there were contusions, one 
on the right aide of the forehead and 
one on the loft side of the scalp, and on 
dissection beneath these contusions, it 
was found that the frontal and both the 
parietal bones* were fractured into, seve- 
ral pieces, and the skull cap was de- 
pressed at various places pressing the 
substance of the brain. There was also 
an incised wound on the forehead, but 
the Doctor’s opinion was that death was 
due to the fracture of the skull bones 
and the consequent injuries to the brain. 

Now, if we consider the provisions of 
S. 322, LP.O., which gives the defini- 
tion of the offence of volunbarily caus- 
ing grievous hurt, it is clear that the 
conviction of the accused of the offence 
of grievous hurt when analyzed im- 
plies a finding that they intended or 
knew themselves to be likely to smash 
their victim’s skull. But if that is 
found, how can one stop short of finding 
that they knew that they were likely 
to cause the death of the victim? In 
our opinion the offence established by 
the evidence in this case in respect of 
the injuries inflicted by accused 1 •and 
2 is culpable homicide not amounting 
to murder, and these accused should 
have been convicted of that offhnoe. 

The Sessions Judge has justified Jiis 
conviction of the accused of the offence 
of grievous hurt only by reference to* 

(1) Orimlnal Appeal No. 198 of 1980, decided 

on 11th Jane 1980 by Mirza ai^ Broom- 
field, JJ. ^ 

(2) [1917] 42 1.0, 754=l»Or.L.J. 1010, 
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Emperor v. Bhola Singh (3). The facts 
there were that three, persons attacked 
a fourth with lathis and one of the 
assailants struck a blow which frao* 
tured the skull of the person attacked 
and caused his death; but the evidence 
left it in doubt which of the three 
assailants struck the blow. Under these 
circumstances it was held that none of 
the accused could be convicted of the 
offence of culpable homicide, and the 
Court convicted^ them all of grievous 
hurt on the ground that hgiving regard 
to the fact that lathis* were used by all 
the three assailants, and that*" the pro- 
bable result of the use^of la'iihis was at 
least grievous hurt, the common inten- 
tion of the assailants might be deemed 
to have been to cause grievous hurt. In 
the present case we have carefully con- 
sidered the medical evidence and we 
find no such uncertainty as to the cause 
of death or as to the responsibility of 
the several accused for it. As I have 
stated, the doctor’s evidence makes it^ 
clear that death was due to the blows 
on the head which fractured the skull 
of the deceased, and the evidence of the 
witnesses makes it clear that those blows 
on the head were struck by accused 1 
and 2. The case of Emperor v. Bhola 
Singh (3) is therefore clearly distin- 
guishable, Moreover that case is a 
doubtful authority in view of Emperor 
V. Oulab (4). There has been no appeal 
by Government against the acquittal of 
an offence under S. 304, and we do not 
propose in this appeal by the accused to 
alter the finding. In our opinion the 
sentence of five years’ rigorous impri- 
sonment imposed on accused 1 and 2 is 
reasonable sentence, whether the 
offence be under S. 304, part 2, or under 
S. 325. Wo certainly do not consider it 
lexcessive. 

Coming to the case of accused 3, the 
Sessions Judge has not given any reason 
for inilicting a more severe sentence on 
him4ihan on his companions. It is true 
that he was armed with a knife, where- 
as accused 1 and 2 had only sticks, but 
as we understand the medical evidence, 
the jnoised wound on the forehead in- 
fiioted by'accui^ed 3 was not respohsible 
tor the death of Dula. We are not 


(B) [1907] 29 All. 282=(1907) A.W.N. 61» 
^ A,l4J. 20T«6 Or.riJ, 130, 

(4) [lOfB] 40 All, 686=47 1.0. 805=19 Or,L,;i 
953 . * 


altogether satisfied with the trial Judge’s^ 
reasons for holding that S. 34, I. P. C. 
does not apply in this case. We are* 
disposed to think that on the evidence 
all the three accused, as they were 
really acting in concert, could properly' 
have been convicted of an offence under 
*S. 304. However we leaye the ponvic^ 
tion as it is under S. 326 and reduce** tlie 
sentence imposed on accused 3 to five 
years’ rigorous imprisopiment as in the 
case of the other two accused. 

Mirza, J ^grep. 

B.v./n.K. Jr Sentences confirmed. 

Cr. Cases 1020 

(Bopibay) * 

Mirza a^id Broomfield, JJ. 

D, 2?. Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. *No.* 141 of 
1930, Decided on 15th April 1930, from 
order of Sess. Judge, Poona. 

Criminal P. C. (1898), S. 497— Vague alle- 
miiont againtt prisoner are not enough to 
refuse application to enlarge prisoner on 
sail. ^ 

Whon the allegations against a prisoner ate 
of a vague and general oharaotor and are not 
better defined or substantiated, they are not a 
sufficient ground for refusing an application to 
enlarge a prisoner on bail : A, I. R, 1926 Rang, 
61 and 1927 Rang. 205 {F.B ), Foil. [P 1022 0 i) 

J ayakar and 7, B. Karnik — for Ap- 
plicant. 

W. B, Pradhan — for the Crfiwn. 
f t Mirza, J. — The applicant, along with 
four others, is being prosecuted before 
the City Magistrate, First Class, Poona,, 
for offences punishable under oSs. 406, 
120.B, and 163, I. P, 0, Oo 24th March * 
1930 he applied to the City Magistrate,, 
First Class, Poona, for being released 
on bail. The Magistrate refused the 
application on the ground that he had 
not then before him the charge sheets 
which were to be submitted by the 
police. The applicant then applied to 
the Sessions Judge, The Sessions Judge 
refused to grant bail. This was on 29th 
March 1930, The charge sheet was filed 
in the Magistrate’s Court on 3vd April 
1930. T):^e applicant thereupon again 
applied to the City Magistrate for being, 
released on bail. On this application 
the Magistrate made an order releasing, 
the applicant on bail in his persons! re- 
eognizanoe for Rs. 20.000 with three ap- 
pointed sureties each in the sum of 
7,000, The proseoution applied to the 
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Sessions Judge againsti the order of the 
Magistrate releasing the applicant on 
bail. On 5th April 1930 the Sessions 
Judge heard the parties on the applica- 
tion of. the prosecution, cancelled the 
order of the City Magistrate, and ordered 
that the applicant' be recommitted to 
tsustod^. Prom this*order of the Ses-* 
. sions Judge the applicant has applied to 
this Court for being released on bail. 
The reasons gi\Ken by the Sessions Judge 
for cancelling the order of the City Ma- 
gistrate are that iivo accused persons are 
involved jn this case and further in- 
vestigations in ' connexion with the 
offence are still in progress ;*that the 
oTffences charged relate to^ the misappro- 
priation by the five accused of Es. 15.000 
belonging to certain miners. The Ses- 
sions Judge proceeds to state ; 

“Ifc is still urged by the learned Pablio Prose- 
cutor I oonsidor with some justification, 
that if the accused are released on bail the evi- 
dence is likely to he tampered with. I do not 
think that this is a fit case for allowing hail to 
the accused/* 

When the application first came be- 
fore us on 10th April we allo'^ed it to 
s’tand over to enable the Government 
Pleader to ascertain from those instruct- 
ing him as to the exact nature of the ap- 
prehension on the part of the Pablio 
Prosecutor that if the accused is released 
on bail he is likely to tamper with the 
prosecution evidence, Sayad Usman 
Dagdoo, Aie Sub-Inspector of Police in 
charge olf the investigations, has now 
made an affidavit in which be sets out 
the following grounds. He states that 
In the course of investigations, it has 
come to his* knowledge that the appli- 
cant’s co-acoused, one Jaibai Karale, had 
pledged a gold ornament with the ap- 
plicant and the same cannot now be* 
traced, He apprehends that if the ap- 
plicant is let out on bail it would be 
difficult for the prosecution to trace the 
ornament. He says in his affidavit that 
'ihe applicant is a wealthy and influen- 
ifial man in Poona and if he is let out on 
bail he might win over the witnesses 
‘for the f)rosecution. He further alleges 
iihat a sum of Bs. 2,676 in respect of the 
price of. certain milk supplied to the 
'Sassoon Hospital, instead of being paid 
to one Mulik who wai^the milk con- 
tractor at the time, was paid to one Ma- 
hadu Martand who was a peon in the 
Sassoon Hospital and was attached at 
4ih6 time to the applicant who was the 


Hospital Steward. The Sub-Inspector 
states that if the applicant is freed from 
custody the peon Martand may not pos- 
.sess .courage enough to -say what he 
knows against the applicant. 

With regard to the fiwt one of these 
allegations the prosecution have not 
been able so far to trace the ornament 
which they allege was pledged with the 
applicant by his co-accused Jaibai. It 
is not. clear how they would be hindred 
in tracing it ii the applicant is let out 
on bay. The second allegation, viz. 
that the applicant is a wealthy and in- 
fluential man in Poona and is therefore 
likely to win over thn prosecution wit- 
ne^es does not appear to us to be suffi- 
ciently cogent or convincing. It is com- 
mon ground that there is no previous 
conviction against the •applicant and 
that ho has retired from Government 
service on a pension of Bs. 100 per 
month. We have no materials before 
us which would show that the applicant 
•is a man of bad character or is likely to 
intimidate or otherwise win over the 
prosecution witnesses to his side. With 
regard to the third allegation it is shown 
that the applicant retired from his post 
of steward in the Sassoon Hospital two 
years ago and the peon Mahadu Mart- 
and has since continued in Government 
employment in the Hospital. Thera is 
no sufficient reason for us to suppose 
that Mahadu Martand would be under 
the influence of the applicant when ha 
comes out on bail and would not be 
forthcoming to give true evidence 
against him at the trial. It is stated 
before us that Mahadu Martand has al- 
ready made a statement before the police 
as to 'what he knows with regard to 
these alleged offehces. 

The principle on which the Courts act 
in refusing bail in such matters is stated 
by Doyle, J., in Maomed Yusoof v, Empe^ 
tor (1) as follows (p. 542 of 3 Bang.) : 

''Again, while mere vague •allegations that 
the prisoner, if released, will tutor witnesses 
should not betaken into aocouot, tbeMagia* 
trate may well refuse to enlarge on bail whore 
the prisoner is of such a oharaoter that his pre- 
senoe at large will intimidate Vituesses, or 
where there are reasonable grounds for believ- 
ing that he will use his liberty to suborn evi- 
dence.** 

Those remarks were endorsed by Sir 
Guy Butledge, C. J., in the Full Bench* 
cage of Evipe^oT v . EU ^ 
ll) A.I.R. 1926 Rang. 6f=93 I.O. 65=27 Or, 
L,J. 401=3 Bang. 1538. 
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pa (2)« In the case before us the alle- 
[gations on whioh the learned Sessions 
Judge has acted in cancelling the appli- 
cant’s bail appear to us to be of a vague 
and general character and they have not 
been better or substantiated 

since. In our opinion this is a fit case 
in v/hich we should, in the exercise of 
our jurisdiction, set aside the order of 
the Sessions Judge .and restore that of 
the City Magistrate, Poona. 

The result will be that the applicant 
will be released on bail in his personal 
recognizance for Bs. 20,0Cf0 with three 
appointed sureties each in the sum of 
Bs. 7,000 tp the satisfaction of the spe- 
cial First Class Magistrate, Foona<, to 
whose Court we understand the case has 
since been transferred. 

Order to be oommunicated by wire at 
the applicant’s cost. 

B.v./r k. Application granted, 

(2) A.I,R.‘'l927 Rangr '265=i04“l.0. 101=28 
Or. L.J. 773=5 Rang. 276 (F.B.). 


1930 Cr. Cases 1022 

(Bombay) 

Madgavkar, Ag. 0. J. and Barlee, J. 

In re Usman Haji Mahomed 

Criminal Bevn. Appln, No. 156 of 
1930, Decided on 18th June 1930, from 
order of Ch. Presy. Magistrate, Bombay. 

(a) Appeal*— Statute must expressly give 
right — Criminal P. C., S. 439. 

Juriadiotion by way of appoal or rovision will 
not be inferred, but must be expressly given by 
statute. [P 1022 C 2j 

(b) Bombay City Police Act (1902), S. 45— 
S. 45 does not deal with criminal Courts or 
their powers— Special power of Chief Pre- 
sidency Magistrate is as persona designata» 

The Act does not generally, nor does S. 45 in 
particular deal with 'criminal. Courts or their 
special powers. The special power of the 
Chief Presidency Magistrate, under S. 45, is 
not as a criminal Court,, but as a persona 
designata: 38 Mad, 581; 21 Bom, 279; A. I. H. 
1923 Bom, 421; 36 Bom, 47 and A. I, R, 1930 
Bom, 231, Ref. [P 1022 C 2] 

Mahale and F. N, Chhatrapati — for 
Applicant. 

P. B. Shingne — for the Crown. 

Majlgavkar, Ag, C. J. — The question 
in this appdal is whether this Court has 
jurisdiction to set aside an order of the 
Chief Presidency Magistrate dismissing 
the claim, made by the petitioner on 
bohaR of a widow for compensation 
uoder 8 45, City of Bombay Police Act 
,1902, for absence and refusing to take 
the matter back on his file. 

The qwstion necessarily depends on 
whether the order in question was 


passed by the Chief Presidency Magis- 
trate sitting as a Court, or whether it 
was passed by him as a persona desig- 
nata. It is argued for the petitioner 
that under S. 15 of the Charter this 
Court has jurisdiction and that it is not. 
expressly excluded by virtue of anyj 
• other enactment. , Jurisdiction ]^oweyefir| 
by way of appeal or revision wiR not 
be inferred but must be expressly given 
by statute. « 

On the main question as* to whether 
the order was passed by a Court or by 
the Chief Presidency Magistrate as a 
persolja designata, reliance is sought to 
be placed by the petitioner on the oor- 
responding provisions in England, e. g., 
Halsbury’s LaVrs of England, Vol, 22, 
Arts. 1044 aiul 1047. Even there it is 
to be observed that if the claimant is 
aggrieved by a refusal on the part of 
the police authorities, the appeal Res to 
the Home Secretary and not to the 
criminal Courts, without prejudice, it 
may be, to his right of action by way of 
a civil suit. With this last matter we 
are not xow concerned. 

Confining ourselves to the question 
above, the position, in our opinion, is 
analogous to that of a Presidency Magis- 
trate under the Madras City Municipal 
Act: V ijiaraghavalu Pillai v. Theaga- 
roya Chetti (1), or of District Judges in 
the case of Municipal elections ; Balaji 
Sakharam v Merwanji Nowrhji (2) and 
Chunilal Virchand v, Ahmedahad Muni- 
cipality (3) or the Chief Judge of the 
Court of Small Causes under S. 33, City 
of Bombay Municipal Act: Bhaishankar 
V. Municipal Corporation ojf Bombay (4) 
and Navalkar v. Sarojini Naidu (5) and 
the recent decision regarding Munici- 
pal assessment in Ahmed Sulleman v. 
Municipal Commissioner of Bombay (6)^. 

The City of Bombay Police Act 4 of 
1902 does not generally nor does S. 45 
in particular deal with criminal Courts 
or their powers. The conclusion there 
fore is that the special power under! 
S. 45 of the Chief Presidency Magis- 
trate is nbt as a criminal Court' but as| 
a persona ^designata. If so, no applica- 
tion by way of revision lies to this! 
Co urt, not even to an o rder made refus- 

[1914] 38 M&d, 681=26 I. 0. 846. 

[1895] 21 Bom. 279. 

[1911] 36 Bom. 47=12 I. C. 640. 

[1907] 31 Bom. 604=9 Bora. L.R. 417* 

A. L R. 1928 Bjm. 421=78 I. 0. 188. 

A. 1. B. 1930 Bom. 231=126 1. 0* 448. 
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ing to take the petition baok on the file 
for decision of the claim on the merits. 

The application fails and is dismissed. 

b.v./b.K. • Application dismissed. 

1930 Cr. Cases 1023 

(BoiAbay) 

• . ^ IJiRZA AND Broomfield, JJ. 

Oulahmiya Dagumiya — Accused — 
Applicant. 

^ • V. 

Emperor — Opposite Party. 

Criminal Revn., Appln. No. 72 of 1930, 
Decided on 13th June 1930, from, order 
of Ist Cl. Magistrate Nasik City. 

(a) Criminal P. C. (1898), S. f97-Orga- 
nizer of Co-operative Credit Sociaties ap* 
pointed by Registrar as liquidator — Mis- 
appropriation while liquidator — Two 
posts being quite distinct, no Sanction under 
S. 197 is required for prosecution. 

An organizor of Oo-oparabivo Societies was 
appoi&beda lic^idabor of M. Seed Society ’* 
by the Registrar. There was misappropriation 
of a certain aum of money by the liquidator. 

Held : that the posts of the organizer and 
that of the liquidator, being quite distinct, no 
sanction under S. 197 is required for the pro- 
secution of the liquidator on a charge of mis- 
£^propriation. [P 1023 0 2] 

(b) Penal Code (I860), Ss 408 and 409-- 
Misappropriation by liquidator is not act 
in discharge of his official duty. 

A liquidator who misappropriates money, 
which has come into his custody as liquidator, 
cannot be said to be acting or purporting to 
act in the discharge of his oiHoial duty : 7 B, 

H, G. {Or,} 61 and A.I,R, 1929 Bom, 375, Rel, on; 
33 I. C. 646 ; A, I, R. 1927 Mad, 566 and A. 

I, R, 102^ Bom, 352, Ref, ; A.J.R, 1929 

Mad, 659, Dies, from, [P 1024 C 1, 2] 

D. S. Varde and*X. N. Koyajee--lox 
Applicant. 

T. N. Valvalkar — for Complainant. 

P. B, Shingne — for the Crown. 

Broomfield, J. — The applicant in 
this case is an honorary organizer of 
Co-operative Credit Sociebios and wa9 
appointed as such by Government. The 
Registrar of Go-operabive Credit Socie- 
ties appointed him liquidator of the 
Malgaon Seed Society, this appoint- 
ment being made under S. 47, Bombay 
Co-operative Societies Act 7, 1925. 
It is alleged that he misappropriated a 
sumof^Rs. 100 which came into his 
possession as liquidator and he has 
been prosecuted for an offence under 
Ss. 408 and 409, 1. P. 0. . . 

A preliminary objecbioir was raised that 
the sanction of Government was neces- 
sary before he could be prosecuted und«r 
S. 197, Criminal P. C. It was con- 
tended, firstly, that as organizer of 


Go-operative Credit Societies he was 
appointed by Government and was not 
removable from the office, except by or 
with the sanction of Government, and 
therefore sanction for the prosecution 
was required on that graund. Secondly, 
it was argued that as liquidator he was 
a Judge within the definition in S. 19, 
I. P. C. This objection has been over- 
ruled by the trial Magistrate and also 
in revision by the Sessions Jrfdgo. The 
applicant now comes tp this Court for 

revision of the Sessions Judge’s order. 

• * 

There ig clearly no force in the argu 
ment that sanction is required under 
S. 197 by i^asoudof the applicant’s posi- 
tiofi as orga.niz 0 r. That point has been 
quite convincingly dealt with by the 
Sessions Judge. He says : 

“ Ifc is not nocessary to labour the point. 
The most simple tost is to raise' the question 
if removal from his office of organizer would 
automatically remove the applicant from hisj 
post of liquidator. Clearly the Registrar 
would be entitled to retain him in his post of 
.liquidator even if Government should decide! 
to remove him from his post. of organizer ; it 
would be a matter for the Registrar alone to 
remove or retain him. It is nqjb necessary to 
discuss this issue any further.*’ 

On that point we fully agree with the 
Sessions Judge. 

The other point as to whether 
the liquidator appointed under the 
Bombay Co-operative Societies Act is a 
Judge as defined in S. 19, I. P. C., is 
more difficult. The definition is as 
follows : 

“ The word “ Judge " denotes not only every 
person who is officially designated as a Judge, 
but also every person who is empowered by 
law to give in any legal proceeding, civil or 
criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would bo 
definitive, or a judgment which, if confirmed 
by some other authority, would be definitive, 
or who is one of a body of persons, which body 
of persons is empowered by law to give such 
a judgment.** • 

The Sessions Judge has drawn a dis- 
tinction between acts which are final 
only on the sanction of a higher auth- 
ority and acts which are subject to the 
confirmation of a higher auEhority. In 
the latter case be says the act, when 
confirmed by a higher autlfbrity, still 
remains the act of the lower authority ; 
in the former case the act ceases co be 
an act of the lower authority on sarsc- 
tioQ being given and becomes an 'act oi 
the higher authority. Under 8* 50 of 
the Act the liquidator is gi^n power 
to conduct legal prodeedings of VArious 
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kinds, but that can only be done with 
the sanction of the Eegistrar. That 
being so, the Sessions Judge's view is 
that the liquidator's acts are really the 
acts of the Eegistrar, that the Eegistrar 
so to speak act% through the liquidator, 
and the liquidator therefore is not a 
Judge within the definition. Unfor- 
tunately, there is nothing in the record 
before us to show at what stage of the 
proceedings or in what terms the sanc- 
tion of the Eegistrar referred to in 
S. 50 is given. II it were necessary to 
decide the point we should have had to 
remand the case in order that evi- 
dence might be taken tp clet.r up this 
point. 

We do not consider, however, that 
it is necessary for the purpose of this 
case to decide whether a liquidator is 
a Judge or not. Assuming, for the sake 
of argument, that he is a Judge within 
the meaning of S. 19, sanction is only 
required in respect of any offence 
alleged to have been committed by him. 
, while acting or purporting to act in 
the discharge of his official duty," In 
our opinion a‘ liquidator who misappro- 
priates money which has come into his 
custody as liquidator cannot be said to 
bo acting or purporting to act in the 
discharge of his official duty. This 
Ipoint also is not free from difficulty, but 
the view we take is in accordance with 
previous decisions of this Court, viz. 
Jteff, V. Par shram Keshav (l) and Em- 
peror r. Hanmani (2), and see also 
Narayan v. Yeshtuant (3). This view 
is also supported by Abdul Kadir Saheb 
V, Emperor (4) and Raja Rao v. Rama- 
stvamy (6). In the latter case it was 
held that : 

“ the privilege of immumty from prosecu- 
tion without sanction accorded to public 
officials only extends to acts which can be 
shown topba in discharge of official duty, or 
fairly purporting to be in such discharge. A 
prosecution for an offence arising out of an 
abuse of official position by an act not purport- 
ing to be official does not require sanction 
under EL 197, Criminal P. C.*' 

We have teen referred to an auth- 
ority to the contrary effect in Oanga- 


(1) 7- B, Hv Or. 61. 

(2) A. I. H, 1929 Bora. 375—1929 Or. 0. 822= 

• 122 1. C. 118=31 Or. L. J. 353. 

(3) A. L E. 1923 Bora. 352=114 I. 0. 246= 
30 Or. L. J. 278=62 Bom. 832 (F.B.), 

I. 0. 648. ^ 

15) A. I. B. 1927 Mad. 666=102 I. 0. 847=28 
Or. L. J. 539=56 Mad. 754. 


raju V. Venki (6), There Waller, J., 
dissents from the view which has been 
taken in some earlier cases that the 
fact of the accused being a Judge or a 
public servant must be a necessary 
element in the offence. He neverthe- 
less made it perfectly clear that sanction 
<cannot be required unless, the act in res^ 
peot of which the prosecution is brought 
was committed by a public servant act- 
ing or purporting to act as such in the 
discharge of his official duty. The facts 
in that case are thus. stated in the judg- 
ment (p. 608 of 52 Mad .) : 

“ Tho complainant’s s!io^ is that the vil- 
lage Magistrate sent his talayari to fetch her 
in oonnexidn with a case before him, in which 
she had rot appeared, told her that for ndt 
appearing when summons was sent to her he 
sentenced her to imprisonment in tho chavadi 
and be conffnedrher in his ohavadi, the place 
where the persons he sentences are by law to 
be confined.’* 

The prosecution was for a<i ofSende of 
wrongful confinement. As the Court 
said, it is clear that under those circum- 
stances the accused was purporting to 
act in the discharge of his duty as aj 
\illage Magistrate. We do not con- 
sider however that a liquidator who 
simply appropriates to himself money 
coming into his custody as liquidator' 
can be said even to purport to act in 
the discharge of his duty. We hold) 
therefore that sanction for the prosecu- 
tion of the accused was not necessary 
under S, 197. That being so* there is 
DO need to interfere with the *^3e8sion3 
Judge's order. 

The rule and the interim stay are 
discharged. 

Mirza, J.— I agree. 

B.V,/e.K. Rule discharged. 

(6) aTl R. 1929 Mad. 659=iM9Gr““ori40= 
118 I. 0. 102=30 Or. h. J. 864=52 Mad. 
602. 
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Beaumokt, 0. J. and Madgavkar, j. 

Sitabai Purshottam — Applicant, 

V. 

ETTipsrsr— Opposite Party. * 

Criminal Eevn, Appln. No. 167 of 1930, 
Decided oif 8th July 1930, from* order ^of 
Chief Presy. Magistrate, Bombay. 

I^nahCode (1860), S. 378— Contract to 
deliver barge oir payment— Only part pay- 
ment made— -Failure of vendee to pay bal- 
ai)ce— Vendor after giving notice taking 
away barge commits no theft. 

A woman oontraoted to deliver a barge to 
certain person on payment of money. Some 
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earnest money and -part payment were -mad^C 
and the barge was brought over to the place of 
its delivery. The venfiee failed to pay the 
balance. After notice to the vendee the woman 
took away the barge. 

Keld'. that under the oiroumstanoes there 
was no dishonest intention in seizing the barge 
and no theft" was oomzpittod by the woman, 
when she took away her barge on giving notice 
tb the vendee. , . , ^ [P 1025 G 2] 

Vdir^er and V. I), Limaye—iov Peti- 
tioner. 

Goltman and V. N. ChhsLtrapati — for 
Complainan'S. 

jP. B. Shingne — foj the Crown. 

Beaumont, C.'J. — This is a revision 
apf^lication agaivist the order of the 
Chief Presidency Magistrate of* Bombay 
coltivicting the throe accused wl?o are a 
sister and two broth3rs*of stealing a 
barge named Gharapuri. New it appears 
that an agreement for the sale of the 
barge was entered into between accused 
i Sita^Ja^and• the complainant Dharsey 
Mulji on 29th July 1929 Ex.A. The agree- 
ment provided that the barge should be 
sold for Rs. 1,051 of which Rs. 300 were 
to be paid as earnest money, i. e.. as 
deposit, that the vendor shoifld give 
delivery of the barge to the purchaser at 
Sewree Bunder, that the vendor should 
paint, repair or cause to bo repaired any 
defects in the said vessel and should 
give delivery in a perfectly sound and 
seaworthy condition on the same being 
certified to be so by a competent and 
certified Surveyor, that the costs of 
painting, ^surveying and harbour charges 
after the barge came to Sewree Bunder 
should be borne by the purchaser, that 
until the surveyor certified the barge 
to be in a sound and seaworthy condi- 
tion the barge should not be considered 
to have passed to the purchaser and the 
purchaser should be at liberty to res- 
cind this contract of sale and the pur- 
chaser should have a lien on the barge 
for all his costs incurred and including 
the earnest money paid, and that the 
vendor should compete the contract 
within three weeks from the execution 
of that agreement, time being of the 
essence Of the contract. The barge was 
subsetiuontly brought to Sewr^ Buuder 
and in August 1929 the purchaser, at 
the request of the vendor, paid another 
Rs. 100 for the purpose of* enabling the 
barge to be so brought. It is extremely 
probable that the rights of the parties 
under that agreement will be litigated 
in a civil Court and, I do not, therefore, 


ML it) exp mss any definite opinion as 
to what the true effect of the agreement 
is. But in a letter dated 11th October 
1929,^to the complainant, the vendor's 
pleader set out what the contentions of 
the vendor were, After referring to the 
agreement he says: 

“ My client has thereafter on 20th S'^p- 
tombar 1923, brought the barge to Sewree and 
has done everything that sho ha<4 had to do in 
order to perform her part of the contract. In 
spito of many demands tin l promises on your 
p^rt, you have as yet failed^ to pay her the re- 
maining balance of th*^ ptfrohasj money, viz,, 
Ri:'. 6 ;1. •! havJto remind you that it you fail 
to do so, the«coiitr.'ict will stand caucellod by 
ycur broach of the same and thu earnest money 
and part payi^iut m-^de hy*you forfeited, 

L hereby call upon you io pay tbe aforesaid 
balance of Rs. (>51 within 24 hours from the 
receipt h:>rcof by you; iu default please note 
that the contract will stand c.iiicdlled . . . and 
my client will also sue you* for damages for 
breach of your contract.’* 

From this it will be seen that the ven- 
dor’s pleader was taking up the position 
that the purchaser was in default and he 
qalled upon the purchaser to complete 
the contract within a limited time — 
rather a short time I am bound to say — 
and in default threatened to forfeit the 
deposit and part payment and to file a 
suit for damages. Whether that posi- 
tion is legally right or not under the 
agreement, I do not propose to consider, 
but I think that it is a position which 
a pleader was quite honestly entitled to 
advise his client to adopt. I see no rea- 
son why the vendor should nob honest- 
ly consider that those were her rights. 

The learned Magistrate in the Court 
below has held as a fact that delivery 
of the barge was given to the purchaser 
soon after it reached Sewreo Bander. I 
am not altogether satisfied that that 
finding is correct. ' I find it very difficult 
to suppose that the vendor can have in- 
tended to give legal delivery of thej 
barge without getting payment of thej 
balance of the purchase money. It is 
quite possible that there may not have 
been any delivery in law, and it is. even 
more i)03sible that the vendor may have 
believed that there had been no deli- 
very in law, and if the vendor believed 
that and that the possession of the barge 
was still in her in law, then, I tSink, 
she cannot be convicted of theft because 
she has not been shown to have had 
any dishonest intention in seizing pos- 
session of the barge. In my '^iew this' 
is really a matter which ought to have' 
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been litigated in a civil Court, and I 
;think that the criminal law was invo- 
ked too hastily. That being so, the con- 
viction must be quashed. 

Conviction set aside. Fine paidlo be 
refunded. We, direct delivery of the 
barge to the accused vendor, but we 
suspend the operation of this part of our 
order for a month on the undertaking 
of the purchaser’s pleader to file a civil 
suit, and our order for delivery is to be 
without prejudice to any order as to the 
custody of the ‘barge which may be 
made in the civil suit.* ‘ * 

B.V./r.k. Revision* allowed, 

4: *"1930 Cr. Cases 1026 * 

(Bombay) 

Full Bench 

Beaumont C. J.. and Madgavkar 
. AND Baker, JJ. 

In re Jivandas Savchand 
Criminal Revn. Appln. No. 101 of 
1930, Decided on 18th July 1930, from 
order of Addl. Presidency Magistrate, 
Bombay, * 

(a) Criminal P.C. (1898), Si. 179 
and 181 (2)->Offence of 'criminal breach of 
trust — Venue of trial is determined by S. 
181 (2) and not S. 179, and further failure 
to render accounts at different place does 
not takeaway that jurisdiction — Penal Code 
(1860), S. 405 ; 46 Bom. G4l=65 I. 0. 637= 
A, I. B. 1922 Bo7n. 30, Overruled. 

Although loss to the principal or employer 
may be tho usual and the -normal result of ori- 
minal breach of trust, it is neither the neoes* 
sary ingredient nor even the necessary conse- 
quence of the offenoe of criminal breach 
of trust. It is the act itself which in 
law amounts to the offence apart from any 
suoh consequence and therefore the juris- 
diction to try an offence of criminal mis- 
appropriation or criminal breach of trust is 
governed by 8. 181 (2) and not by S. 179. 
Further, if there is a further duty en- 
joined upon the agent or (he factor to reader 
accounts at another place, the failure in ren- 
dering suoh accounts or rendering false ac- 
counts at suoh plaoo does not confer jurisdic- 
tion under S. 179 upon the Magistrate at latter 
place: 46 Bom. 641=65 1. C. 637=A. I. R. 
1922 Bom. 39, Overruled ; 19 All. Ill and 35 
All. 29, Diss. from. ; 44 CaL 912 ; 88 Mad. 689 
and A. I. B. 192 '3 Cal. 613, Ref. ; Bex v. 
Oliphant, (1905) 2 K. B. 67, Diet. 

[P 1027 G 1 ; P 1031 0 2] 
Per Madgavkar, J. — Tho matter entirely de- 
pends upon * where the act of criminal misap- 
propriation including dishonest intent is com- 
plete* as far as 'the knowledge and bhlief of 
complainant go. [P 1031 0 2] 

• (b) Criminal P. C. (1898), S. 179-For S. 
• 179 person muit be accused of commission, 
of offence by reason of act done and cense- 
quence which has ensued. 

NVhat S. 179 provid^ is that when a person 
IS acoused of the commission of any offenoe by 


reason of two things ; by reason, first, of any- 
thing which has been done, and secondly of 
any consequence which has ensued, then 
jurisdiction is conferred on the Court where 
the act has been done or the consequence has 
ensued. Tho offence therefore must be charged 
by reason of the two things, the aot'done and 
the consequence whioh ensued ; and the oonse- 
qnence therefore forms tho necessary part of 
. the offence. 8. 1J9 dops not ^efer to an offenod 
charged by mason of an act done, fro'm whioh 
act any consequence has ensued, [P 1028 0 !]■ 

(c) Interpref^tiun of Statutes— Procedure 
—•One section 'dealing witk particular crime 
— For applying more general section strong 
words are necessary. 

When there is a seotion: for dealing with a 
particular form of crime, , it requires strong 
words to show that any seolion of more general 
applioatiod was intended to deal also with that 
particular crime. [P 1028 0 *2]. 

M. P. Amin^fov Applicant. 

Velinlcar a«d O. N. Thakor — for Com- 
plainant. 

Beaumont, C. J. — This is an appli- 
cation in revision, which Raises an im- 
portant question of jurisdiction. The 
accused were placed on trial before the 
Additional Presidency Magistrate in 
Bombay charged with criminal breach 
of trust under S. 406, 1. P. 0., and falsi- 
fication of accounts under S. 477-A. They 
took a preliminary objection that the 
Magistrate had no jurisdiction to deal 
with tho case, since the offences took 
place in Rangoon. The learned Magis- 
trate held that ha had jurisdiction, re- 
lying on the decision of this Qpurt, 
peror v. Ramratan Chunilal (ij. The ac- 
cused then applied to this Court in revi- 
sion, and on 15th May 1930 the case 
came before Mirza, J., and Broomfield, 
J. They considered they were bound 
by the case of Emperor Ramratan 
Chunilal (1), but as other High Courts 
had come to a conclusion different from^ 
*‘that which this Court had taken in the 
case referred to, they thought at desir- 
able to have the case argued before a 
Full Bench. 

The complaint a]||eges that the com- 
plainant in October 1928 entered into 
partnership with the accused in the 
business .of merchants and coq^tmission 
agents in rice carried on at Rangoon. 
Accused 1* was to manage and conduct 
tho business at Rangoon according to- 
thi9 instructions that might be issued to- 
him, and was allowed to draw monthly 
expenses at a certain sum. There wer& 
partnership articles between the par. 

(l) A.I.R. 1922 Bom. 89=65 1.0. 637=46 Bom.. 
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ties, under v^hioh the bead office was to 
be at Bombay, and under Ci. (12), ac- 
cused 1 was to send weekly statements 
on account of the partnership as well as 
business transacted on behalf of the 
partnership to the head office in Bom- 
bay, and by Cl. (16)* the accounts of the 
partnership we^e to ^e made up once a • 
ye*a]f, tfie profit and loss account to bo 
‘forwarded by accused 1 to the head 
office in Bomba^^ immedi^ly after the 
accounts wOre made up, and the distri- 
bution of profits and losses were to be 
entered up thereafter in accordance with 
the instructions received from the head 
office. Now, in short, the ch8u*go made 
against the accused is that they .misap- 
propriated the firm’s moneys in Rangoon 
and falsified the accounts, in Rangoon, 
and the question is whether they can be 
tried for those offences in Bombay* We 
were^eforred to a very large number of 
oases, I think to all the cases on the 
subject. 

I do not propose to go through them 
in detail, because no useful purpose will 
be served by so doing. It is qiRto clear 
that they are not reconcilable with each 
other. Putting -it shortly, two rival 
views have been put forward, one of 
which has appealed to some of the High 
Courts and the other to other High 
Courts. The first view is that a loss to 
the princ}j)al is a normal, if not a neces- 
sary, consequence of criminal breach of 
trust, and that the accused can there- 
fore be tried eitheS: where the offence 
was committed or the loss was incurred, 
and for that reliance is placed on S. 179, 
Criminal P.O. The alternative view is 
that loss is not a necessary ingredient of 
the charge of criminal breach of trust, 
and that S. 179 of the Code has no ap- * 
plication, the case falling only within 
S. 181, sub-S. (2). Putting' it quite 
shortly, I think in three cases the High 
Court of Allahabad has taken the first 
of those two views, and that is the view 
which was taken in • Emperor v. Ham- 
ratan (1). The second view been 
taken b^ the High Courts of Madras, 
Calcutta, Lahore, Patna and Rangoon. 

In that state of the authorities one 
has to look at the section of the Code in 
order to form an opinion ^s to the right 
construction. The first provision, which 
it is necessary to look at, I think, i§ 
S. 405, 1, P. C., which defines criminal 
breach of trust* That section provides : 


“Whoever, being in any manner entrusted 
with property, or with any dominion over pro- 
T;erty, dishonestly misappropriates or oonverts 
to his own use that property, or dishonestly 
uses or disposes of that property in violation 
of any direction of law prescribing the mode in 
which such trust is to be discharged, or of any 
legal contract, express or implied, which he 
has made touching (he discharge of such trust, 
or wilfully suffers any other person so to do, 
commits criminal breach of trust." 

Now it seems to . me clear from that 
definition of ^'criminal breaoh> of trust” 
that loss to the principal or anybody else 
is not a necessary ingredient. Indeed, 
I can conceive ofxases in which no loss 
would in •fact bo incurred. If a prin- 
cipal in I^mbay entrust an agent in 
Rai\goon with thb colfection of moneys 
with directions to place the moneys in 
the account of the agent, but not to 
draw on that account except for the 
purpose of paying over the* balance to 
the principal on the first of each month 
then in such a case, if the agent impro- 
perly draws moneys out of the account 
and place them in the name of a third 
\)arty a^t another bank, with the dis- 
honest intention of robbing his prin- 
cipal, and before the month expires the 
act is discovered and the agent then 
restores the money and the whole 
balance is paid over to the principal on 
the first day of the next month, I am 
unable to see that the principal has! 
suffered any loss at all, although, I; 
think it is clear that the agent has com- 
mitted oriminal breach of trust. How- 
ever no doubt loss to the principal is thej 
normal consequence of a criminal breach 
of trust, though, as I have said, the loss! 
is not, under the definition in S. 405,' 
an essential part of the charge. 

Now one has to look next at the sec- 
tions of the Code .of Criminal Procedure 
dealing with the venue of trials. S. 177' 
provides that: 

“every ofieuoe shall ordinarily be inquVed into 
and tried by a Court within the local limits of 
whose jurisdiction it was committed.** 

That is a provision of general appli- 
cation, and is based on the viaw of 
English law that all crime local, and 
that jurisdiction to deal with it depends» 
on the place where the crinm is com- 
mitted and not on the nationality of the 
criminal. Then the next material* sec- 
tion is S. 179, which is the seotioti 
which we have to construe. That* pro- , 
vides: 

"When a person is accused of thes commis-'* 
sion of any offence by reason of anything, 
which has been done, and of any oonseqnenoa: 
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ivhioh has ensued, snob ofienoe may be in- 
•^uired into or tried by a Court within the local 
limits of whose jurisdiction any such thing 
has been done, or any such oonseguenoe has 
ensued." « 

Now I must confess that but for the 
fact that many eminent Judges have 
taken a difiPerent view I should have 
thought that the language of that seo- 
ition was perfectly plain. What it pro- 
jvides is that when a person is accused 
of the commission of any offence by 
reason of two thyags, by reason first of 
anything which nas beep donp, and, 
Isecondly, of any consequeiysa which 
jbas ensued, then jurisdiction is con- 
Iferred on ‘the Court where the act has 
been done or the consequence has en- 
sued. But the offence must be charged 
by reason of those two things, the act 
done and the* consequence which en- 
isued. If that is so the consequence 
{is necessarily part of the offence. It 
{does not matter whether you say, as 
Isome of the Courts have said, that the 
jconsequenoe must be an integral part 
jof the offence or whether you say, as 
others of the Courts have said, that it 
jis a necessary ingredient of the offence, 
|tho point is that the consequence must 
Ibe part of the offence charged. The sec- 
ition does not refer to an offence charged 
by reason of an act done, from which 
.act any consequence has ensued. When 
you look at the illustrations, they show 
clearly the meaning of the section. 
Take the first'illustration. A is wounded 
within the local limits of the jurisdic- 
tion of Court X, and dies within the 
local limits of the jurisdiction of Court 
Z. The offence of culpable homicide of 
A may be inquired into or tried by X 
or Z, In that case the offence charged 
is culpable homicide.* The mere act 
done of wounding is not by itself enough 
to cocf^titute a charge of culpable 
homicide. It may no doubt be ground 
for another charge, but that is imma- 
terial. It does not constitute a charge of 
culpable homcide, unless it is followed 
by the consequence of death, vSo that 
taking S. 179 alone, and reading it 
without th'fe help of any authority, I 
ehou^d have thought it was plain that 
the consequence referred to is a conae- 
c^hence which forms part of the offence, 
^nd a consequence which does not form 
part of the offence does not attract 
iurisdictJbn under S. 179. Then, when 
coipe to look at the other material 


section, viz. S. 181, sub-S. (2), that 
provides: 

**The offence of criminal misappropriation or 
of criminal breach of trust may be inquired 
into or tried by a Court within the local limits 
of whose jurisdiction any part of the property 
which is the subject of the offence was received 
or retained by the accused person, or the offence 
, was committed.’; . ^ 

So that you get there a section dealing 
^ith the particular offence of criminal 
misappropriaJ^n or criminal breach of 
trust, and you are g*iven an option 
either to take proceedings in the place 
where the property was misappropriated 
or in the place where the property 
was received. When you find a 
section dealing with a particular form 
of crime I think it would require strong 
words to show that any section of 
more general application was intended! 
to deal also with that particular crime. 

Before I leave this part of the'' case, 
I should like, out of deference to the 
learned Judges who decided the case of 
Emperor v. Bamratan Ghunilal (1) to 
refer a little more in detail to that 
case. The judgment was delivered by 
Sir Norman Macleod, G. J. 

Apparently the case was not argued for 
the respondents, although undoubtedly 
cases on both sides were referred to. 
The learned Chief Justice sets out S. 179 
and he states the fact and he says at 
p. 643 {of 46 Bom) : 

**Now it seems clear that one of the oonse- 
queaces of criminal breach of trust, if commit- 
ted by an agent, would be loss to the person to 
whom the property entrusted to the agent 
belonged, and therefore, as the oomplainant 
would bd entitled to get the proceeds of the 
cotton sent to Bombay paid to him in Ahmed- 
nagar, if the proceeds were not paid to him, 
loss would be incurred at Ahmednagar and 
therefore the Court at Ahmednagar would have 
qurisdiotion." 

I have already pointed out that loss 
seems to me to be not a necessary in- 
gredient, and not even a necessary conse- 
quence, of breach of trust. Then the 
learned Chief Justice refers to conflicting 
cases which had dealt with this point, 
and to th,o case of Empress v. O'Brien (2) 
which is one of the decisions of the 
Allahabad«High Court in which it was 
held that S. 179 did apply, and then he 
says at* the bottom of p. 645 ; 

**la my opiuionr the argument of the learned 
Chief Justice should be preferred to the argu- 
ments of the learned Judges in Simhachalam v. 


(2) [1896] 19 All. lll=i(1896) A. W, N. 191. 
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Emperor (8) and In r,e Bambilas (4). The deoi- 
a]on in Empress v. O'Brien (2) was followed by 
the Allahabad High Court in Langridge v. 
Atkins (5). The whole question seems to me to 
depend on whettier we must give to the word 
'oonsequenoe' in S. 179 its ordinary grammati* 
oal meaning* or whether wa are bound to res* 
triot it to meaning a oqpsequenoe whioh is a 
necessary ingredient of' the offence. I see no 
jtfstiffcation for ijolding, that the ordinary 
meSuimglhould not be given to the 'word *oon- 
sequenoo* in 3. 179, and the argument in Em- 
press V. O'Brien (2) seems pertinent in 

reference to this point.'* ^ 

With great deference to the learned 
Chief Justice, it seems to me that the 
question is not: What is the natural and 
grahamatical meaning of the word *conse- 
quence?’ per se; the question is:* What is 
th'b natural and grammatical meaning of 
the word “consequence” in the context 
in which it appears in S. 1Z9 ? and as I 
have already pointed out, in my view, 
having regard to the context there, the 
conse(juefic 0 k to be part of the offence. 
Then the learned Chief Justice goes on 
(p. 645) : 

*'For instance, an agent might be given goods 
by his employer to sell at various places, and 
if he performed the trust imposed upon him he 
would be bound to pay the proceeds of the 
goods which had been sold to his employer. If 
he did not, and if his employer charged him 
with criminal misappropriation, it would be 
exceedingly difficult to prove at what place he 
had sold any part of the goods and misappro* 
priated the proceeds. It seems to me that B. 179 
was intended to apply to such oases so as to 
enable an employer to file his complaint in the 
Court wither whose jurisdiction the loss was 
alleged to have been incurred.'* 

Well, ttat is a difficulty which im- 
pressed itself upeta several learned 
Judges who held that S. 179 applied to 
cases of criminal breach of trust, but to 
my mind thdf answer to it is provided by 
B. 181, sub-S. (2). It may be difficult to 
prove the place at which the misappro- 
priation took place, because misappro- * 
priation depends upon the intention of 
the accused, and it may be difficult to 
prove at what moment of time and at 
what place he assumed a dishonest in- 
tention ; but then you are given the 
option by S. 181, sub-S. (2), to take pro- 
ceedings in the Oourt in wljich the 
money was received, and there can be 
no difficulty in proving wHiere the 
money was received, or if that fact can- 
not be proved, then the charge must 
necessarily fail because you cannot con- 
" (3) [me] 44 Cal. 912=18 Cr. L. J, 762=41 

1 . 0 . isa 

. (4) [1914] 88 Mad. 689al6 Cr. L. J. 688=26 

I. 0. 186. 


vict a man of misappropriating money 
unless it is first shown that he received 
the money. Therefore it seems to me 
that the difficulty suggested by Sir Nor- 
man Macleod does not really arise. In 
my view this case of Ev^peror v. Bam- 
ratan Chunilal (1) is based on a wrong 
view of S. 179, and we ought to over- 
rule it; and this Court should come into 
line with the High -Courts of Calcutta 
and Madras, and hold that 8. 179 has no 
application to cases of criminal breach 
of trust. 

Mr. Velinkar then took a second point 
which is open to him in this case. He 
says that ,^he accused were . bound to 
render accounts in Bombay, to send 
their accounts to Bombay, and he &ay& 
that the misappropriation was not com- 
plete until after those accounts wore 
delivered in Bombay which for the first 
time showed the complainant that he was 
being robbed, and he says that the deli- 
very of false accounts in Bombay for 
the first time disclosed a dishonest in- 
t*ention • which amounted in itself to a 
dishonest user of the money in Bombay^ 
a dishonest user, that is, within 
part 2 of S. 405, I. P. C. For that 
proposition he has referred us to a case 
of the Calcutta High Court, Gunanandd 
Dhone v. Lala Santi Prohash Nanley (6). 
In that case the learned Judges held in 
the first instance that criminal breach 
of trust fell within S. 181, sub-S. (2), 
and not within S. 179, and so far of 
course they are in accord with the view 
which I have suggested is the right view^ 
but then they go on to discuss the diffi« 
culties whioh may arise in proving when 
a dishonest intent first arose. They 
point out that an agent may mix trust 
moneys with his own money without 
any intention of dishonesty, and he may 
then some time afterwards acquire the, 
dishonest intention of using the money 
of the employer as his own money.. 
After pointing out those difficulties, they 
say at the bottom of the first cqlumu 
in p. 436 : 

** Mr. Ghattorjee has contended that these 
overt acts (i. e. delivery of false accounts) are 
hut evidence of the fact that th*e offence of 
criminal breach of trust has already been 
committed by the accused, and from ^hese 
acts his dishonesty may very well be inferred: 
but that these acts are not essential ^ingre- 

n[5) [1919] 35 All. 29=13 Or. Ii. J. 8d6=lt ^ 
I. 0. 792. 

(6) A. I. B. 1925 Gal. 618=86 I. 0. 'AS=96 Or, ^ 
L. J. 726. • 
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Aients of the offence itself which must have 
been complete befote the acts are done. There 
is, in my opinion « oonaiderable force in the 
contention; but at the same time, looking to 
the words of 8. 405, I. P. 0,, I am disposed to 
'take the view that if there is a contract that 
the accused is to« render accounts at a parti* 
cular place and fails to do so as a result of his 
criminal act in respect of the money, he can, 
without unduly straining the language of the 
section, be said to dishonestly use the money, 
at thit place as well, in violation of the express 
contract which ho has made touching the dis' 
charge of the trust by which ha came by the 
money, and so commits the offence of orimtnal 
broach of trust at that place also. 

With very great respect to the learned 
Judges who decided that case I am 
quit unabld to follow the line of reason- 
ing. It seems to me to involve a con- 
fusion between the place where the 
-offenoe was committed and the place 
where the corhplainant first acquired 
evidence that the offence had been com- 
mitted. 1 can see nothing in S. 405, 
I. P. 0., to justify the contention that 
when a man in Rangoon delivers false 
accounts in Bombay, ho is thereby mak-* 
ing a dishonest use in Bombay of money 
or property which has never left Ran- 
goon. If the principle contended for is 
^ound it might have far-reaching con- 
•sequences. A banker or a factor in 
Bombay may have in his hands moneys 
belonging to thousands of customers or 
clients, and he may deliver false ac- 
counts to these customers or clients in 
a hundred different towns in India, and 
it seems to me that if the view of the 
Calcutta Court is right, he could be sued 
ior criminal breach of trust in any one 
of the hundred towns in which he has 
delivered false accounts. That would 
be a very serious inroad upon the gene- 
ral provision of S. 177,^ which requires 
offences to be tried by a Court within 
the local limits of whose jurisdiction 
they \^ere committed. I think that 
general provision is one which is founded 
on considerations of principle and ex- 
pediency, and that Courts ought not to 
be astute in finding reasons for assuming 
jurisdiction* to deal with crimes com- 
mitted outside their jurisdiction. I am 
not prepared to follow the view ex- 
press||^d by the Calcutta High Court in 
the latter part of their judgment. 

*Then Mr. Velinkar takes a third point* 
^He says that even if he is not entitled 

charge the accused in Bombay with 
'•criminal ^breach of trust t he can charge 
falsification of accounts. 


Now the accounts were really falsified 
by the accused in Rangoon, but Mr. 
Velinkar says that the false accounts 
were sent from Rangoon to the head 
ofiGioe in Bombay with the intention that 
they would be, and the effect that they 
were, written into the accounts at the 
'head office^ and thoreforo >ha falsifica- 
tion of the accounts in Rangoon and 
the sending cf them to Bombay with 
the intentionMfbat they should be used 
to falsify the accounts in Bombay 
amounts itself to a falsification of ac- 
counts in Bombay, and'for that proposi- 
tion he relies on the English case, Bex 
V. Oliphaht (7). That was a case which 
turned on the construction of an English 
Act, and can 'be no authority on the 
construction cf the Criminal Procedure 
Code; but apart from that I do not find 
in the complaint any allegation that 
accounts were falsified in ^Rangoon for 
th)B purpose of procuring a falsification 
of the accounts in Bombay, i. e., that 
the accounts in Bombay were falsified. 
That being so I think that that point 
also is nht open to the complainant. 

In my judgment therefore this ap- 
plication succeeds and we must hold 
that the learned Magistrate had no juris- 
diction to deal with this case. 

Madgavkar, J. — The question in this 
application is whether S. 179 applies, 
as held in Emperor v. Bamratan Chunu 
lal (1) and whether the Bombay Courts 
have jurisdiction. On the first point 
I agree with the conclusion formulated 
by my Lord the Chief Justice. On the 
three arguments for the complainant, in 
the definition of S, 406, I.^P. 0., whe- 
ther the conversion is to his own use or 
contrary to any legal agreement, the 
•element of dishonesty is equally neces- 
sary. That dishonest intent is com- 
plete when the intention of causing 
wrongful gain or wrongful loss occurs 
under S. 21, and not necessarily when 
the wrongful loss or gain itself results. 
Therefore, even though such a loss may 
be a normal and usual result, S. 179, 
OriminarP. C., does not, in my opinion, 
apply, because from the initial words it 
can only apply when a person i^ accused 
of . tha commission of any offence by 
reason of anything which has been done 
and of any consequence which hUs en- 

*(7) [1905] 2 K. B. 67=74 Ii. J. K. B. 691=21 

Oox. 0. 0. 192=31 T, L. B. 416=63 W. B. 

656=94 L. T. 824=s69 J. P. 280. 
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^ued, whereas criminal misappropriation 
is complete with the conversion plus 
the dishonest intent and quite apart 
from any Iosif. Thus the loss, whether 
a consequence or otherwise, is not an 
ingredient of that offence, and therefore 
S. 179 has no application, but rather 
g!l77apdS. 18l,-sub-8. (9J. . 

, In regard to the cases on this point, in 
the three decisions of t&o^-^Hahabad High 
Court, Queen-Empress v. Obrien (2) fol- 
lowed in Emperor v. Mahadeo (8) and 
Lamgridge v. Atkins (S), where'it was held 
that the loss entailed by the criminal 
bre&ch of trust was a consequenoe'that 
completed the offence, it is to be noted 
th&t they were all three cases in •which 
it was doubtful where the misappropria- 
tion really took place. Fov the reasons 
stated above I agree rather with the 
view in Oaneshi Tjal v. Nand Kishore 

(9), thSt ifnlees the consequence such as 
the loss is an ingredient of the offence 
charged, S. 179 has no application. The 
Madras oases, Be Bambilas (4) and 
Krishnamaehari V. Messrs, Shaw^WaU 
lace & Go, (lO), are to the sam^ effect. 
Atr the same time it can hardly be said 
that S. 179 is controlled by S. 181. On 
that point I agree with the contention 
for the complainant that S. 177 is the 
general section, and the particular 
sections which follow, extend jurisdio- 
tion and venue, so that where S. 179 
has applicAion under the initial words 
S. 181 dod^ not necessarily come in the 
way. • 

Ganeshi Lai v. Nand Kishore (9) is 
followed, and the other Allahabad cases, 
Queen-Empress v. O'Brien (2) and Lan- 
gridge v. Atkins (5), dissented from in 
Simhachalam v. Emperor (3). The de- 
cision which appeals to me most is the 
judgment of Mukerji, J., in Ounananda 
Dhone v. Lala Santi Prokash Nanley 
(6), followed in Yacooh Ahmed v. V, M. 
Abdul Ganny (11). I agree entirely with 
|the view of the learned Judge that 
criminal breach of jirust is not an 
jOffence which counts as one of its factors 
jthe loss, ^hich is the usual cons*equence 
!of the act, and that it is the act itself 

(8) [1910} 82 All, 897=11 Or. L.J. 372=6 1.0. 

568. • « 

<9) [1913] 84 All. 487=18 Ort L. J. 479=15 L 

0. 319. 

(10) [1916] 39 Uftd, 576=16 Or. L. J. 491=29 

1. 0. 881. 

(11) A. I. R. 1928 Rang. 217=111 1. 0. 860=29 

Or. L. J. 940=6 Rang. 880, 


which in law amounts to the offence, 
apart from any such consequence; and 
therefore the jurisdiction to try an 
offencB of criminal misappropriation or 
criminal broach of trust is governed by 
S. 181, sub-S. (2), and Tiot by S. 179. 
The only doubt in my mind is as re- 
gards the class of oases referred to in 
the concluding portion of the judgment, 
where by reason of the secrecy , observed 
by the. accused doubt exists as to the 
exact manner, point of time or place 
where tjie miaappropriation and conver- 
sion, etc., t^kes place, all matters within 
the special knowledge of the accused 
himself anfl not* of lihe cohiplainant, 
who can only judge from any overt act 
of the accused showing the dishonesty, 
which is essentially necessary to be 
proved. In such cases, if and where 
the accused is under liability to render 
accounts at a particular time and fails 
to do so, such failure may bo the first 
overt dishonest act to the complainant's 
knowledge and the Court within the 
local limits where such failure takes; 
place may have jurisdiction. But where 
the offence is completed at one place, 
the further liability to render accounts 
at another place and failure in rendering 
such false accounts at the second place 
does not confer jurisdiction under S. 179 
upon the Magistrate at the latter placej 
since the offence is already completed 
at the former place. At the same time, 
as. is conceivable, where the offence is 
not completed as far as the knowledge 
and belief of the complainant goes in 
the place where the money was first 
sent, but the dishonest intent which is 
a necessary ingredient is only completed 
not merely as evidence but actually as 
factum of dishonesty by some act such 
as the rendering of accounts, then I am 
unable to say that even under S. 181, 
sub-S. (2), the criminal Courts in the 
latter place are excluded from jurisdic-' 
tion. In my opinion the matter entirely, 
depends upon where the act of criminal; 
misappropriation including the dis-| 
honest intent is completed as far as thej 
knowledge and belief of the complain- 
ant according to the complaint go,^. In 
such a case I agree with Mukerji* J,,' 
that the Courts in the place where thi 
act is completed may have jurisdiction 
even though they may be different from 
the place where the money Uks been 
originally sent by thd^mplahxant^^^^ ^ 
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Coming to the Bombay deoisions, the 
decisions on cheating, such as Emperor 
V. Jo/mnctdos Vasanji (12), have no bear- 
ing on the present question. Emperor 
V. Bamratan Chunilal (1) has been fol- 
lowed in Empfiror v. Gafur Karimhax 
(13), in which Be Boenhitcis (4) is dis- 
tinguished. "Without adding bo the 
reasons of my Lord the Chief Justice, it 
appears to me that the question of 
grammatfcal meaning of the word con- 
sequence” does not arise at all. By 
reason of the initial words^ and sentence 
of S, 179, unless the • offence of which 
the person is accused is an bffence not 
only by reason of. something which ho 
has done, but also of some consequence 
which has ensued, S. 179 has no appli- 
cation, and it is not necessary to dis- 
tinguish the grammatical^^ and the other 
meaning of the word consequence, 
nor to distinguish between consequence 
direct and indirect, immediate and re- 
mote. As I have already stated above, 
criminal misappropriation is not an 
offence in which the ingredient of loss 
enters. S. 179 is therefore excluded, in 
my opinion, and I agree that in this view 
we must overrule the view and the deci- 
sion in Emperor v. Bcimrcilon Chunilal 
and Emperor v. Gafur Karimbax (13), 
in so far as it is based on the former 

oase. .... i 

Applying the law as sfcafced above to 

the facts of the present case, after read- 
ing the agreement and the complaint 
as it is now formulated, I am of ox)inion 
on the complaint itself the criminal 
breach of trust appears to have been 
completed in Eangoon. As regards 
the falsification of the accounts, the 
falsification alleged in the complaint 
is the falsification o^ the account in 
Eangoon. There is no explicit averment 
of abetment or of falsification of accounts 
in Bombay. The case of Bex v. Oli- 
phantil) was different, depending on 
the construction of the Falsification of 
Accounts Act, and it is therefore of no 
avail. On the complaint as it stands, 
and in the view of the law which I 
have veiftured to formulate above, I 
agree that the Presidency Magistrate in 
Bombay had no jurisdiction, as he held, 
felying on Emperor v. Bamratan Chii* 
« nilal (1). As w« are overruling the view 
^ of t he la w fo rmulated in that case, it 

g Uefcl 16 Or. li. J. 433=29 I. 0, 65. 

A. I. B. 1980 Bern. 858=1980 0 r« C. 790 . 


follows necessarily that on the com- 
plaint as at present filed, the Court of 
Bombay has no jurisdiction. 1 agree 
with the order proposed by my Lord 
the Chief Justice. 

Baker, J.— I agree with 'Vhe view 
taken by the learned Chief Justice and 
• the conclusion at which he |nd my 
learned brother have arrived. I will, 
add only a ve^ =Ww words to what has 
already beeff^aid. Tfie definition of 
“dishonestly” in S. 24, I. P‘ C., shows 
that all that is necessary is the inten- 
tion to cause wrongful’ gain or wrongful 
loss. • It is not necessary *that sOch 
wrongful gain or wrongful loss should, 
as a matter of fact ensue, and therefdVe 
it is not neces*sary that the offence of 
criminal breocch of trust .should actually 
involve wrongful gain or wrongful loss, 
although as a matter of fact in almost 
every case or in the majority ‘ cases 
it does so. If I may say so with 
respect, the variance between the views 
taken by different High Courts on the 
question of the jurisdiction in cases of 
criminal breach of trust appears in some 
cases to be due to the theory that know- 
ledge of loss is the same as loss. I7ow 
the offence of criminal breach of trust 
is an offence which is complete at the 
moment when the agent disposes of the 
property in violation of his trust, and 
the loss occurs at that moment. The 
Calcutta High Court has taken the 
same view in one of the caseti quoted, 
and that at that moment the owner loses 
the money in the bands of his agent, 
and the question of when that loss 
comes to his knowledge seems to me to 
be perfectly immaterial for purposes 
of jurisdiction. So far as regards S. 179, 
. Criminal P. C., it seems to me clear on 
the wording of the section as it stands 
that the ‘ consequence is part of the 
offence. In a case of the present cha- 
racter the consequence of the offence is 
loss’ to the owner. That loss ^ takes 
place at the place, where the criminal 
breach of trust is committed, and not at 
the place whore knowledge of ‘ihat loss 
comes to> the owner, which may be 
anywhere else. I, therefore, agree 
vuth the view that has been taken that 
the Magistrate in this oase had no juris- 

diction. ^ . 

• v.b./b.k* Buie mude uheoluie*, 
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Wallace and Jackson, JJ, 

jET. Bamaraju Tevan and anothe 
Aocused'ai^AppellaDts. 

* v*. 

^ Emperor — Opposite Party. 

■Rejeured Triad ’No/ 155* of . 1929, and * 
•Criminal Appeal No^66 of 1929, De- 
cided on 11th Februar^S^O, from judg- 
ment of Ses,s. Judge, Bai^ad Division, 
in Sessions Gases Nos. 42 and 49 of 1929. 

fa) Criminal P» C., SL 233 — Misjoinder of 
changes is cured by S. 537 when it does 
not result fn injustice to accused — Crimi- 
nal P. C., S. 537. ^ 

It oanQot be assumed that if a fiiandatory 
pfbvision of the Code has been infringed in 
framing the charge, the Court must of neces- 
sity be held to have failed in administering 
justice to the accused. S. SST^adords no real 
grounds for any such assumption. The impug- 
ned procedure must bo one that is not only 
prohibttedLiby tjbe Code but also works actual 
injustice to the accused ; A. I. IL 1927 P.C. 
44, Foil. [P 1034 C 1] 

(b) Penal Code, S. 149 — Preparation to- 
wards common object is prosecution. « 

After people have formed themselves into 
an unlawful assembly and decided upon their 
common object, preparation towards that com- 
mon object is prosecution or following up, and 
if the preparation happens to be an offence 
then they are all equally liable. [P 1035 C 1] 

(c) Criminal P. C., S. 239 (4) — Common 
object is not necessary to validate joint 
trial of offences committed in the same 
transaction. 

Where persons are accused of different o5- 
enoes committed in the course of the same 
transaction, it is not necessary that all such 
persons nfust have a common object in order 
to render their joint tr^al valid. [P 1034 G 2] 

Nugent Grant and U, Somasundaram 
^for Appellants. 

Public Prosecutor — for the Crown, 

Judgment. — The sixteen appellants 
do not dispute the lower Court's find- 
ings of fact. 

On 11th April 1929 at Khansapuram 
twenty to thirty persons came from the 
north armed with guns and sticks with 
the common object of shooting Sangiah 
Tevan and looting his house. When 
they were fifty yards off the house one 
Sundara Tevan, P, \V. 10, tried to dis- 
suade them, and Krishna Tevftn, P. W. 
11, who belongs to Sangial^^s faction 
abused them. Krishna Tevan was hit 
on the bead by accused 13 and then hjro 
more of the opposite faoibion Ala*gu and 
Sangiah, ran up. Appellant 1 shot 
Alagn, and the third shot Sangiah. Then 
the fourth fired into seven persons who 
came to help them, after which tWe 
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was a general stampede. Alagu was 
shot through his heart and died im« 
mediately. Sangiah had his leg broken 
and died of gangrene on the 14th. 

The learned Judge has found that the 
shooting and the assault^upon Krishna 
were the sudden outbreaks of individual 
members of the assembly, and therefore 
presumably were not in prosecution of 
its common object. * Accordingly he has 
acquitted all the appellants olf rioting. 
Bub he has found them all guilty of 
being members of an unlawful assembly 
under 143* I. P. C., and inasmuch as 
the men who fired (appellants 1, 3 and 4) 
undoubted^ bad^gun^ he has found all 
guil4y either directly or constructively 
by bhe provision of S. 149 of being 
armed with deadly weapons while being 
members of an unlawful assembly, the 
offence under S. 144, I. P, C: 

Accused 1 and 3 are found guilty of 
murder, S. 302, I. P. C., and accused A 
guilty of attempted murder, S. 307^ 
I P. C. 

Accused 13 is found guilty under 
S. 323. It is argued by Mr. Nugent 
Grant that none of those oonvictiona 
can stand because the two murders, the 
attempted murder and the hurt were 
several and independent transaotiona 
which had no real connexion with the 
unlawful assembly. For every distinct 
offence of which any person is accused 
there must be a separate charge (S. 233) 
unless they are so connected together as 
to form the same transaction (S. 235), 
and the misjoinder of charges in this 
case has in fact occasioned a failure 
of justice. 

To this plea there would seem to be 
three sound answers. In the first 
place it cannot be said that there has 
been failure of justice. Supposing that 
the murders and assaults wei^ quite 
unconnected with the object of the un- 
lawful assembly, a Court which had 
joined them all together in one trial 
might well have been led to attjribute 
to the assembly force and wiolence of 
which it was entirely innocent, and so* 
might have found it guilty of rioting ; 
and had this case terminated in a con- 
viction of rioting it would be ifhpos- 
sible to say that the irrelevant coa-' 
sid oration of the extraneous offence% 
bad not influenced the mind of tho 
Court. But the chstrge of riotiixg wai 
dismissed, and it mqst be said that tfao 
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mind of the Court, though dangerously 
exposed to infectiou, proved absolu- 
tely immune. 

No doubt ever since the pronojinee- 
fnent of the Judicial Committee in 
N, A, Suhramania Iyer v. Emperor (1) 
it has been the general practice to as- 
sume that if a mandatory provision of 
the Code has been infringed in framing 
the charge the Court must of necessity 
be held to have failed in administering 
justice to the accused. S. 537 affords 
DO real ground for any ^uch assump- 
tion, and the Judicia"! Committee it- 
self when it had occasion to refer to 
Siibramani% Iyer* v. . Emperor (l), in 
Abdul Bahman v. Emperor (2), cldhrly 
indicated that the impugned procedure 
must be one that is not only prohibited 
by the Code, but also works actual in- 
I justice to the accused. In the latter 
case the Code was clearly infringed, but 
the curative provision of S. 537 was 
considered a sufficient remedy. 

In the second place, whatever con^ 
elusion was finally arrived at by the 
learned Judge, it is clear that, before 
evidence was heard, it must have been 
a very open question whether the shoot- 
ing was or was not in prosecution of the 
common object. It is a question of 
degree. If the men who protested had 
been ranged on the doorstep of San- 
giah’s house it would be hard to say that 
shooting them was not in prosecution 
of the looting. What if they were five, 
ten, fifty yards away ? It is a matter 
that could only be decided after most 
careful consideration of the evidence 
as a whole ; and it cannot be said that 
to have accused these persons of shoot- 
ing in prosecution of the common object 
was in any way frivolous.' If the charge 
could be postponed till after the 
conviction a more perfect symmetry 
might be attained, but unfortunately 
that cannot be, and the charge of neces- 
sity must be founded upon the accusa- 
tion ; cf. Abdul Salim v, Emperor (3), 
at p. 596 (t>/ 49 CaL) It cannot be said 
therefore that there has beeh any mis- 
joinder in*contravention of S. 233, Cri- 
minal P. C. 

_ Irf the third p lace . even_ 8_nt2ro8ing 
Ml) '[19021 257 = s'Sar. 

160 (P.O.). 

' (2) A. I. B. 1927 P. C. 44=100 I. C. 227 rs 2S 

Or. L.J. 259=r54 I. A. 96=5 Rang. 53 (PC). 

(a) A. I.^B. 1922 O**!. 107 = 69 I. C. 146 = 23 
Or.JC*. J. 657=49 CaT. 5T3. , 


that the ultimate findings govern the 
oharge, so that the Court was precluded 
from charging as though the shooting 
had been in proseoution of the eomtnon 
object, still it cannot be said that the 
whole affair was not in the course of 
the same transaction. The accused 
‘ formed themselves into a body with the 
intention of looting and shooting Sah- 
giah Tevan a^. brightening away any- 
one who trieJT^ to prevent them, other 
wise there is no explanation for such 
a display of force. . It has never behn 
held that in a transaction ^11 the per- 
sons engaged must have a common 
object. Taking the transaction to be 
the adventure of private war uponj 
which the appellants embarked on 11th 
April a histcrian of that transaction 
would hardly omit all mention of the| 
shooting as belonging to a totally differ- 
ent transaction. As Benson; J., ob- 
serves in Choragudi Venhatadri v. 
Emperor (4) : 

** It is neither necessary nor advisable to 
attempt to define the expression * the same 
transaction* which the legislature has left 
undefined'** 

Each particular case must be tried l>y 
common souse and common knowledge 
of language, and if these tests be ap- 
plied the whole affair from the forma- 
tion to the disruption of this assembly 
seems obviously to be one transaction. 

Therefore the plea of misjoinder is 
not sustainable. It is next argued that 
the appellants who are not found to 
have been armed cannot be construc- 
tively held guilty under 8. 144 by the 
provision of S. 149. There can be no 
doubt that if a member of an unlawful 
assembly, liable under S. 143. 1. P. C., 
to six months rigorous imprisonment 
is armed with a deadly weapon he is 
punishable with two year's rigorous 
imprisonment under 8. 144. Therefore 
being so armed is a thing made pun- 
ishable by the Penal Code and oonse- 
qnently, under 8. 4 ), an offence. 

Now, is the offence so committed by 
the mem^ber of the unlawful assembly 
in prosecution of the common object 
of that assembly. Proseoution in plain 
English is following up. They assembled 
aKd formed the oomfmon object of 
shooting a mati. What did they do to 
follow it up ? Some of them came to 
in”®*-*®** stayed in 

(4) 119101 38 Mad. "502 =' 5 1. C7 847 =Tl 
Or. Cl.- J, 258. 
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the assembly with guns, and at any 
rate took oare not to be parted from 
their guns. That seems to be clear fol- 
jlowing up. J!dr. Grant would say that 
it was mere preparation, but after 
people h9Yp formed themselves into an 
unlawful assembly, .'and decided upon 
their common object preparation to- 
wards that common object is prosecution 
^r following up, andi^^e preparation 
happens to be an offencS\iyien they are 
lall equally liablfi. Suppose they burst 
iin.a door ; that is not mere innocent 
preparation for .this intianded looting. 
It must be4ield therefore that this* plea 
also fails. , 

JThere remain two pleas ad^miseri 
cordian on behalf of the murderers sen- 
tenced to death. It is clear from the 
medical evidence that accused 1 shot 
Alagu Tevan with various pellets 
through ^the heart and thigh. He may 
be taken to h*ave aimed at his stomach 
and it cannot be said that he did not 
intend his death. Accused 3 shot San- 
giah five inches below the knee* and 
shattered the* bones. He had sai^ : Why 
do you shoot him who was keeping 
quiet and for that innocent protest was 
shot. Mr. Nugent Grant says that the 
murderer only hoped to maim him ; 
only hoped perhaps to cripple him for 
life. It was a murderous act, without 
the smallest justification and it resulted 
in murder,* We see no reason to inter- 
fere. It ^annot be said that any of the 
appellants has been treated with undue 
severity, and we dismiss their appeals. 

P,R.S./K.N. Appeals dismissed, 

1930 Cr. Cases 103S 

(Madrai) 

Pandalai, J. 

Ealia Ooundan and others — Peti- ■ 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 963 of 1929, and 
Criminal Bevn. Petn. No. 867 of 1929, 
Decided on 2l8t March 19b0, from judg- 
ment of Sess. Judge, Madura, in Crimi- 
nal Appeal No. 49 of 1929. 

(a) Criminal P. C., (1898), Ss. 107 and 
112— Magistrate having territorial jurisdic- 
tion under S. 107 making order under*S. Ik2 
-^District Magistrate can tnanefer it to one 
competent to try it but without territorial 
jurisdiction. 

Where a Magistrate having jurisdiction ac- 
cording to S. 107 has made an order under 


S. 112, the District Magistrate has power to 
transfer the case as initiated to another Magis- 
trate competent to try the case though not 
qualified under S. 107 as regards territorial 
jurisdiction. 41 Mad* 246 and 31 QaU 350, Ea/. 

. [P 1036 0 2] 

(b) Criminal P. C, (1898). Ss. 107 and 112 
— Preliminary order under* S. 112 for pro- 
ceedings under S. 107 mutt state facts of 
charge. 

A preliminary order under 8. 112 on which 
proceedings under S. 107 were initiated must- 
state the facta upon *whicb the Magistrate' 
charges the person proceeded with: A. J. B. 
1925 Mad. 189, Ref. [P 1036 0 2J 

F. L. Ethiraj and ^omasundaram-^ 
for Pefcftionefs. • 

Public Prosecutor — for the Crown. 

Order.-^This is a petition to reviso 
an (yder under S* 118, Criminal P. C.» 
made by the Joint Magistrate of Dindi- 
gul requiring the petitioners, 12 in num- 
ber, to furnish security for keeping the 
peace for one year. The order was on 
appeal confirmed by the learned Ses-^ 
sions Judge of Madura. 

Two objections are taken to the order 
complained against: (l) that the Joint 
Magistrate of Dindigul had no jurisdic- 
tion to make it; (2) that the preliminary 
order under B. 112, on which the pro- 
ceedings were initiated was defective in 
that it did not contain the substance of 
the information received. 

To understand the first objection the 
facts necessary are that the petitioners 
and the place whore the alleged breach 
of the peace was apprehended are within 
the jurisdiction of the Sub-Divisional 
Magistrate of Usilampatti. The pro- 
ceedings against: the petitioners and 
others under S. 107 were instituted 
before that Magistrate, and he on 29th 
December 1928 made the preliminary 
order under S, 112 calling upon the 
petitioners and others complained against 
to show cause. The District Magis- 
trate then transferred the case, to the 
Joint Magistrate of Dindigul. The latter 
Magistrate for some reason drew up 
another preliminary order under S. 112 
making formal changes in the order 
passed by the Usilampatti ^Magistrate 
but substantially in the same terms as 
that order. The petitioner^ showed 
cause, one of their objections being that 
the order under S. 112 was not definite 
enough as it did not contain any parti- 
culars. The Magistrate brushed* thia 
aside as a technical objection and stated ^ 
that in his opinion the order joes given 
particulars of the dispute an^ the 
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teasons for apprehending a breach of 
the peace, and he added that the further 
details appeared as the prosecution un- 
folded its case. To return to the objec- 
tion as to the jurisdiction: it is argued 
that the Joinl^ Magistrate of Dindigul 
had no jurisdiction to proceed with the 
•enquiry against the petitioners because 
neither were the petitioners living with- 
in the jurisdiction *ot that Magistrate, 
nor was the place wheie the breach of 
the peace was apprehended within his 
jurisdiction. * 

It is concended that accorcRng to 
S. 107, Magistrates othef than a 
Chief Presidency, Magistrate or Dis- 
trict Magistrate are not only incompe- 
tent to initiate proceedings against 
persons residing beyond their jurisdic- 
tion in respect of breach of the peace 
beyond such jurisdiction, but they are 
also incompetent to hear oases under 
8. 107 transferred to them by the Dis- 
trict Magistrate where the persons and 
the places affected are not in their 
iurisdiction. For this contention no 
direct authority was forthcoming. But 
the decision in Nagi Beddi Konda 
Beddi^ In re (1) was referred to. That 
case is not on all fours with this. There 
the Magistrate before whom the pro- 
ceedings under S. 107 were initiated 
had not passed the preliminary order 
when the District Magistrate trans- 
ferred the case to another Magistrate, 
and it was held that there having been 
not even an initiation or commencement 
of proceedings under S. 107 before the 
Magistrate competent according to the 
terms of that section, the order of 
transfer did not confer jurisdiction on 
the Magistrate to whom it was trans- 
ferred and that therefore the proceedings 
before him were incompetent. That 
case djd not decide, because the facts 
were not so, that where a Magistrate 
having jurisdiction according to S. 107 
has made an order under S. 112 the 
Distnct Magistrate is not empowered to 
transfer the case so initiated to another 
Magistrate competent according to his 
grade or class to try this class of cases, 
although not qualified by the require- 
ments of S. 107 as regards territorial 
iprisdiction. On that limited propoai- 
^ tion there appears to be no decision of 
this Oourt* But t he point is covered by 

^ (i) [19lt] 4l’Mad. 246^18 Cr. L. J. 878=41 

1.0. 990, 


an authority, namely Surjya Kanta v. 
Emperor (2), which was referred to in 
Nagi Beddi Kondi Beddi, In re (l) with 
approbation. In the Calcutta case the 
precise point arose and it was decided 
in 1904 • 

**that thd intentioa of the legislature was to 
limit the jurisdiotion iu regard to the institu# 

' tion of prooeedihgs tb a Olfief P reside i\py* or 
Diatriob IVfagistrate; ^t that when such Magis*. 
trate has, in the,,a^roi8o of his discretion, 
directed iQBtitvj<f6n of proceedings, there is 
nothing in the law to prevedt him from trans- 
ferring the case to a Magistrate otherwise 
qualified to complete th« proceedings.’* 

This decision has 'stood the test of 
subse^iuent amendments of*S. 107dnd 
there is nothing in the amendment of 
1923 to show that this view was niot 
accepted as correct or that the legis- 
lature intended to alter it in any way.| 
The result is that the Usilampatti! 
Magistrate having first drawn up thej 
preliminary order under S.* ll^thTe sub- 
sequent transfer of the case to the 
Dindigul Magistrate by the District 
Magistrate was authorized and the pro- 
ceedings before the Dindignl Magistrate 
were competent. The first objection 
therefore fails. , 

The second objection relates toX.the 
defect in the order under S. 112 and the 
objection is that that order does not, 
as it is required by S. 112 of the Code 
to do, set forth **the substance of the 
information received.’* Upon the deci- 
sions on this topic there is noVeasonable 
doubt as to what the intentioii of these 
words is. It is to give in substance ani 
abstract of the facts upon which the 
Magistrate charges the persons procee- 
ded against with being likely to commit 
a breach of the peace so as to give them 
notice of what they have to meet and 
. be prepared to meet it. There are many 
instances of the practical application of 
this general rule, of which a very good 
one is found in Kutti Ooundan, In rc’(3}. 
The general rule .being as stated the 
quesbion is whether in this particular 
case the order satisfies the require- 
ments. Other decisions cannot be of 
much hblp on that point. The order 
upon whjch the Dindigul Magistrate 
proceeded was one drawn up by himself 
op 4t}i April 1929 after the case was 
transferred to him. In one sense this 
was not the order on which he ought to 

r(2j [1904] 31 OarWOT' 

(8) A. I. B. 1925 Mad. 189=386 1. G. 49=26 
Or. L. J. 673. 
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liave proeeeded because the proceedings 
tiaTing been already initiated he could 
•not initiate them over again and the 
•order which# he should have started 
upon was the order passed by the Usi- 
lampatti^agistrate on 29th December 
1938; If there had ' been any * material 
Aifferenoe betvrepn the t^o orders that , 
might dlone have been a sufficient irregu- 
Marity to invalidate Nhji that followed. 
But as it happens, theo^^r drawn up 
by the Dindigul Magistrate, is, apart 
-from formal changes, necessitated by 
ihe'ohange of venue, substantially the 
•same as thih orde; passed by the Usilam* 
patti Magistrate, and therefor^ no more 
need be said about it. The new order 
drawn up was merely superfluous. The 
eubfltance of both orders is this: 

ft 

**That you .... formed yourselves into a 
iaoiioQ espouvlug the cause of oounter-peti- 
AioneT,! ^gainst Kamatohi Goundan of the 
same village iA regard to the possession and 
^enjoyment of a tamarind tope situated in 
S. No. 1392 of Odaipatti village and by the ini* 
mioal attitude of yours against the said Ka- 
matohi Ooundan's faction, you are lit^ely to 
commit breaches of peace or disturb the 
pnblio tranquility or do wrongful '^ots that 
may probably occasion breaches of peace or 
disturb the public tranquility.’* 

It will be noticed that no other fact 
is mentioned here except that there are 
Awo factions in the village and a dispute 
between them about a tamarind tope 
and that the counter-petitioners are on 
one side. ^ It gives absolutely no indi- 
cation as to what the information was 
upon which the coipiter-petitioners were 
believed to be threatening breaches of 
the peace. It would have left the 
counter-petitioners just as well informed 
on that point as if they were told; 

'*Yoxi are wicked men. You have got enemies 
and therefore you are likely to commit brea- 
ches of peaoe.^' 

In my opinion not only w^s there no 
attempt to state in substance the in- 
formation received against the counter- 
petitioners, but the order contained 
nothing from which they could know 
the case that they i9vould have to meet. 
The or^er therefore was cleasly dofec- 
tive. This was not, as the Dindigul 
Magistrate thought, a merel;}^ technical 
defect that it did not give the parti- 
^oulars or the reasons for apprehehdin*^ a 
breach of the peace. On that ground 
the order is liable to be set aside. But 
-it has been argued for the Pubfic 
^oseoutor that this defect does not 


vitiate the proceedings because it did 
not occasion a failure of justice. I do 
not question, at any rate I do not now 
want to question, whether a defect of 
this Character is curable. But the ques- 
tion whether failure of j^ustice has been 
occasioned in every case is one of fact. 
In this case the objection was taken 
before the Magistrate himself, and that 
according to S. 537,^ is always a circum- 
stance from which failure of justice 
may be inferred. Whether it was in 
fact occasioned in this case cannot he 
disputed beesuse^the counter-petitioners 
did not have the information they were 
entitled tej possess in the early stage of 
the^^proceedings, iind if they bad posses- 
sed it at that time they might have met 
it successfully. The order therefore 
must be set aside and the bonds given 
by the petitioners will be cancelled. I 
oome with all the more confidence to 
this conclusion because this order passed 
in May 1929 will in any case expire in 
two months more. 

a 

P. R,S./v.B. Order'acoordingly, 

1930 Cr. Cases 1037 

(Madras.) 

Pandalai, J, 

Veeraragava Mudaliar and another — 
Accused — Petitioners. 

Chairman^ Municipal Council, Vani- 
yambadi — Complainant — Eespondent. 

Criminal Bevn. No. 809 of 1929 and 
Criminal Bevn. Petn. No. 725 of 1929, 
Decided on 7th March 1930, from order 
of Joint Magistrate, Tirupattur, D/- 9th 
August 1929, in Civil Appeal No. 35 of 
1929. 

Madras District Municipalities Act (5 of 
1920), S. 362— *‘*Other materials ” include 
trees when cut. 

Trees standing on the land vested in the 
Mnnicipal Oonncil when cu!; become “other 
materials *’ so as to constitute the removal of 
the same an ofieuoe under S. 362 [P 1033 C 1] 

Q. Krishnaswami Iyer — for Peti- 
tioners. 

A, Narasimha Iyer — for the Crown. 

A, Suryanarayana — for Complainant, 

Order .—The petitioners, ,the Mitta- 
dar of Devasthanam Mitta and his son, 
seek to revise the conviction recorded 
against them under S. 313 read w^h 
S. 362, District Municipalities Actr, by tne 
Sub-Magistrate, Vaniyambadi, whicB 
was confirmed by the Joint Magistrate^ 
Tirupattur. 
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They were fined Be. 1 each. The 
offence charged against them was that 
they bad cut and removed trees from 
four town survey numbers, namely 
1166, 1227, 1225 and 1228. The Munici- 
pal Council claimed those properties as 
vested in it. Therefore the petitioners 
were charged with having violated S. 362, 
District Municipalities Act, by cutting 
and removing trees therefrom. Both 
the Magistrates found that the four 
survey numbers above mentioned were 
properties which ^vested in the Munici- 
pal Council of Vaniyarnbadi. The argu- 
ment of the learned *advocate for the 
petitioners in this Court is twofold: 
(1) that the acts charged do ffot amoun^t 
to an offence under S. 362 (2); that*the 
properties from which the trees were 
cut have not been shown to be proper- 
ties vested in the Municipal Council. 

Section 362 says: 

No person shall, without authority in that 
behalf, remove earth, sand or other materials 

from any land vested in the Mun^ 

oipal Gounoil, or river, estuary, canal, back 
water or water course (not being private pro-* 
petty) *’ 

The argument is that trees do not 
come within the expression “ other 
material *' in this section. 1 am un- 
able to see how trees growing upon 
land are to be excluded from the expres- 
sion other materials ” which is quitie 
general. To exclude trees growing 
upon the land vested in the Municipal 
iGouncil from this section would enable 
lanyone to out and remove trees from 
iMunioipal land and plead that they had 
not contravened the section although, 
jaccording to the words immediately 
preceding, to remove a basket of earth 
or a load of sand from the foot of such 
rees, would be an offence. I do not 
jthink that this is a reasonable construc- 
tion. I must say that trees when cut 
'are ** otflier materials ” which are upon 
land vested in the Municipal Council. 

As to the question whether the survey 
numbers from which the trees were 
out were or were not vested iu the 
Municipal Council it was not disputed 
in either of the Courts below that 
Survey No^;' 1166 and 1227,^ which are 
registered xespectively as road mar- 
gin ” and Government river poramboke,” 
belonged to and vested in the Munici- 
pal Council. 1 do not see how the peti- 

i ionera can now be heard to re-open 
hat question. 


As regards the other two Survey 
Nos. 1225 and 1228 the survey regjister 
produced shows that they were classed 
as “ river poramboke wijjihin devas- 
thanam limits.” The learned advocate 
for the petitioners argues ^tfaat thia 
shows that these .properties are the' 
private property of the Mittadhr au^ 
'that therefore B. 125, wRich was relied 
upon to show thajjir the beds of water- < 
courses aud U|^«Ss adjacent thereto be- 
long to the hinnicipality, is .not appli- 
cable. 

But there is evidence that -the* 
classi^oatioD of property as river por- 
amboke within devas^hanam limits ” 
means that such property is not withia 
the mitla proper but outside, and thia 
is made clear from the facts referred to 
by the Sub-Magistrate in para. 7 of 
his judgment. Certain other properties 
were wrongly classed as natb^ Unds. 
On the application of the Municipality 
the Director of Survey classed them as 
river poramboke within davasthanam 
limits.” The predecessor-in-title of the 
present petitioners sued the Govern- 
ment and the Municipal Council to* 
have this classification altered and 
those properties classified as patta lands. 
That dispute was settled by a compro- 
mise the result of which was that the 
lands the subject of dispute were de- 
clared according to the request of the 
Municipality as river poramboke, but the 
Mittadar was compensated by pesh- 
kush being reduced proportionately and 
by the arrears which had been collected 
being refunded and by his being per- 
mitted to cut and remove the trees 
which were growing upon* those pro- 
perties before the floods of 1874. This 
shows that the classification of property 
&3 river poramboke, although within tho 
dovasthanam limits, indicates that it ia 
not part of the mitta, and this answers 
the objection of the learned advocate 
for the petitioners founded upon the 
decision in Venkata Lahshmi Narasam- 
ma V. Secy, of Stats (l) that, in the ab- 
sence of proof to the contrary, tjhe pre- 
sumption, which may be strong or weak^ 
is that th6*soil of non-navigabla rivers 
vests in the owners on either side, 
Heve there was proof to the contrary. 
The river in question is the river Palatr 
an important river of considerable sise 
although not navigable. Therefore the 

a eoe, 
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rOonoluBidn of the Magistrate was right 
4hat the properties in question are not 
-the private properties, and the convic- 
tion was therefore right. The petition 
ds dismise^d. 

P.R.S./v.:B. Petition dismissed, 

^ 0 2930 Cr. Cases 1039 

PANDAL^i!^, 

Kolapalli^Nardsimhamurti and others 
— Accused — Petitioners. 

* I 

' V. 

Smp»ror^Opposite Party. 

Criminal Bevn. No. 864 of 1929 and 
-Criminal Bevn. Petn. No. 775 of 1929, 
Decided on 14bh March 19^0, from judg- 
ment of Joint Magistrate, Bajahmundry 
■in Criminal Appeal No. 73 of 1929. 

Criminal P. C. (1898), S. 421 —Provided 
•plead^ of appellant had reasonable oppor- 
tunity of Mind heard at hearing of appeal, 
ihesring appeal when presented is not im* 
proper. 

In the great majority of oases when an ap« 
^aal is presented, neither the appellan4i nor the 
pleader may be in a position to straightaway 
argue in support of the appeal and ttferefore it 
may be a wise rule in proceeding under S. 42t 
io give saffioient time to the appellant or his 
pleader and to inform him that he will be 
heard on a particular day in support of the ap- 
, peal with a view to action being taken under 
B. 421, and consequently ^ provided the pleader 
had a reasonable opportunity of being heard, 
hearing the appeal when presented is not im* 
proper: A, I, £t, 19-24 Mad, 895, ExpL 

[P 1040 C 1] 

M. Appih i?ao— for Petitioner. 

i4. Narasimha Iyer — for the Crown. 

- Order . — The petitioners five in num- 
4>er, were convicted by the Second Glass 
Magistrate erf Amalapuram under S. 323 
1. P.,G. and sentenced to a fine of Bs. 20 
.«ach or one month's rigorous imprison- 
ment in default. Out of the fine P. W. 1 
was. awarded Bs. 30 as compensation. 
'They appealed to the Joint Magistrate of 
Bajahmundry. The petition of appeal 
^amd a copy of the judgment of the Sub- 
Magistrate were presented to the Joint 
Magistrate on 5th August 1929, when he 
was on tour by a pleader on behalf 
the •petitioners. The Magistrate 
having beard, as he reports, the plea- 
der in support of the appeal, dismiss- 
ed it under S. 421, Criminal JP. G. 
His judgment is brief. •After stating 
4hat the judgment of the Sub-Magis- 
irate sets out the evidence fully it goes 
lon to say that the attack on the com* 
g>lamant took place in daylight in the 


open and that the defence of alibi was a 
tissue. of falsehood and winds up with 
the remark that the appellant's pleader 
has shown no grounds for interference. 
For the petitioners it was represented 
at the time this petition came on for 
admission that according to the peti- 
tioner's pleader who presented the ap- 
peal, the Joint Magistrate personally 
perused the judgment and the grounds 
of appeal and asked him whether he 
conducted the case in »the lower Court 
to which he said t^hat he did not conduct 
it throughout, that then the Magistrate 
asked if he had anything to say in sup- 
port of the appeal, thal) the pfeader then 
asked for time to argue the case as he 
had not fully gone through the record, 
that no time was granted and the ap- 
peal was summarily dismissed under 
S. 421. This representation for the peti- 
tioner was communicated to the Joint 
Magistrate who has sent a report dated 
6th December 1929 that the appeal was 
presented to him at the Amalapur Tra- 
veller’s Bunglow in the morning, that 
on perusing the judgment of the lower 
Court he informed the pleader who pre- 
sented it that it appeared to fall into 
the class of appeals which he usually 
dealt with under S. 421, Criminal P. G., 
that the pleader voluntarily launched 
into the merits of the appeal rather 
fully and was heard for at least half an 
hour, that no application for further 
opportunity to argue the case was made 
to him, that if such application had been 
made it would have been granted and 
that finally the Magistrate intimated his 
intention of dismissing the appeal sum- 
marily. 

The question before me is whether 
the procedure adopted by the Joint Ma- 
gistrate was in the circumstances subs- 
tantially in accordance with the provi- 
sions of S, 421, in other words whe- 
ther the petitioners or their pleader had 
a reasonable opportunity of being beard 
in support of the appeal. 

On this point a decision of Bamosam, 
J., has been brought to my notice, 
namely' Twrfca Hussain Saheb,' In re (l). 
That decision escams to lay down^s a 
rule of law that a criminal appeal 
should not be heard at the time of pre- 
senting, the papers even for the purpose ' 
of dismissal under S. 421, Criminal* 
C.^ and that there must be a special 

(1) A. I. B. 1924 Mai. Mad. m. 
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posting of the appeal after a reasonable 
time for the purpose of hearing under 
S. 421, It also appears to lay down as 
a rule that an appeal raising questions 
of fact ought not to be disposed of 
under S. 421 ^without the original re- 
cords being called for from the lower 
Court. If either of these two require- 
ments was a necessary condition before 
action under S. 421 could be lawfully 
taken there would be no further ques- 
tion in this petition, because neither of 
these was done. The appeal ^as dis- 
missed on the very day it was^presented 
and it was not posted a week later for 
the purpose of hearings Also^tbe records 
wore not sent for. Without enteVing 
into the matter more fully, because in 
the nature of the conclusion at which I 
have arrived in this petition it is not ne- 
cessary to do so, I do not think that the 
learned Judge intended to do more than 
indicate that as a rule of caution and 
sound procedure it is better to post an 
appeal for being heard even under S. 421 
and to send for the original papers. So far 
as the section itself is concerned, neither 
of those requisites would seem to be 
laid down by the words. The section 
says explicitly that: 

** on receiving the pebition and copy under Ss. 
419 and 420 the appellate Oourt shall peruse 
the same and if it oonsiders that there is no 
Bufhoient ground for interfering may dismiss 
the appeal " 

summarily and then the proviso says 
that: 

** an appeal presented under S. 419 should not 
be dismissed unless the appellant or his pleader 
had a reasonable opportunity of being heard in 
support of the appeal. In sub-Cl. 2 it is dis- 
tinctly said that before dismissing an appeal 
under the section the Court may call for the 
record in the ease but shall not be bound to 
do so.” 

In the face of this express declara- 
tion that the Oourt shall not be bound 
to send for the papers I do not think it 
was intended to be laid down in the 
decision cited by the petitioners that 
the Pourt was bound to send for the 
papers before taking action under”S. 421. 
No distinction is made in the section 
between ^appeals relating to facts and 
appeals raising questions of law. The 
provision is perfectly general. * Simi- 
larly as to posting the case to a subse- 
quent date after the presentation fot 
the purpose of being heard under 8 . 431r 
^ the woids 6f aub-8. 1 seem to me to be 
plain that so lon^as a reasonable oppor- 


tunity is given to the appellant or hie 
pleader to be heard in support of the ap- 
peal there is no legal requirement, as ta 
any postponement of the hearing after 
the presentation of appeal. I ^uite ap- 
preciate .that in the great ^majorityof 
cases when an appeal is presented, 
neither the appellant nor the ^pleadof 
may be in .a position to straightaway 
argue in supp^i«<ff the appeal and there- 
fore it may wise rqle in proceeding, 
under S. 421 to give sufficient time to 
the appellant or his pleader and to in- 
form him that he will be heard bn a 
particular day in support of* the apphal 
with a view to action being taken under 
S. 421.* More than that I do not thihk 
that the section really requires; nor do 
I think that* Bamesam, J., intended to- 
lay down. 

In this case the question really is 
whether the petitioners' plea^r 'had a 
reasonable opportunity of being heard in 
support of the appeal, although undoubt- 
edly, he was allowed to address somo 
argument to the Joint Magistrate. On 
the whole I have come to the conclu- 
sion that the pleader had not the re- 
quired opportunity for the simple reason 
that he had not got all the records with 
him and had not fully conducted the, 
case himself. It is not necessary to ga 
into the slight discrepancies as to whak 
happened between the accounts respeo- 
tively given by the pleadbr and the 
Joint Magistrate. One thing' however 
is clear that, whatever the pleader said 
might be, the Joint Magistrate oou- 
cieved the idea that the occurrence 
took place in open daykght, where- 
as in fact it took place after 8 p. m. 
Such a bearing could not have been 
well informed on the part of the pldlMler 
or anything but casual on the part of 
the Joint'Magistratoi Holding that the 
petitioner’s pleader had not the oppor- 
tunity given to him to which he was 
entitled under the section the dismissal 
of the appeal will be set aside and the 
appeal will be sent back to the District 
Magistr&te of East Qodaveri to «b6 heard 
by him o( by some other competent Ma- 
gistrabe other than the one who dispo- 
apd o{ it. 

P.B.S./V.B. ^ Case sent book* 
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V ^ (Lnhore) 

Bhide, J. 

Sundar SiHgh — Petitioner. 

V. 

Opposite Party. , 

Oriminal Miso. Petn. No. 107 of 1930, 
f^aoideion 19bb June* 1930, 

. (a) Crioimal P. C„ S. 4^91 — A arreited and 
remanded to police cutld^-? on suspicion of 
being connected with offen<k:a under S. 302 
read with St l2(f'B — Order of Magistrate 
not sufficiently clear— Existence of grounds 
for believing that was connected with 
serious conspiracy— Custody in which .4 was 
defsinedrheid not tp be '‘illegal.*’ • 

A was arresbed on suspioion of l^eing con- 
nepted with the ofienoe under S. S02 read with 
S. 120- B of Penal Code and raniaaded fo polioo 
custody by the Magistrate under 8. 167, Cri- 
minal P. 0. The order of the ^fagistrate was 
not suOioienbly clear, no reasons having been 
given for remanding the prisoner to police cus- 
tody. But there wore some grounds tor believ- 
ing thal; the prisoner was concerned in a serious 
oonspiracy. 

Held : that in the oircumstancss the Magis- 
trate’s order could not bo treated as more than 
an irregularity. The Magistrate had jurisdic- 
tion to pass the order. The custody in which 
the prisoner was detained could not •therefore 
be considered illegal. [P 1011 G 2] 

(b; Criminal P. C., S. 167-*Magistrate ac- 
ting under S. 167 has to weigh evidence 
with respect to the offence — He does not 
therefore act purely in executive capacity. 

A Magistrate acting under S. 167 has to 
weigh evidence to decide whether the prisoner 
should be detained in custody or not. Weigh- 
ing of such evidence is ^essentially a judicial 
function. A Magistrate acting under S. 167 
cannot therefore be said to be acting in exe- 
cutive capacity. [P 1042 0 1] 

‘ (c) Criminal P. C.. Bs. 167 and 340 — Pro- 
ceedings under S. 167 fall within provisions 
of S. 340 — Interview with legal adviser 
should not be refused to prisoner remanded 
to custody under S. 167. 

Proceedings before a Magistrate under 8. 167 
fall within the provisions of S. 340. It is in 
the interests of justioe that an accused person « 
should have access to legal advice even while 
he is in polioa custody during the course of 
an investigation. An interview wilh the legal 
adviser should not therefore be refused to a 
prisoner who is remanded to police custody 
under S. 167 : A. J. R, 1926 Bom. 551, Foil 

[P 1042 0 2] 

A, B, Kapur — for Petitioner, 

S. 0* Soni-^-f or the Crown. • 

Order ‘This is an application by 
one Sundar Singh under S.*491, Cri- 
minal P.O., for the release of his son, 
Dhurvdev, who is said to be “illegallj^" 
or ‘‘improperly*’ detained *in custody by 
the police. In thn ftlternative there is 
a prayer for bail and also for the legal 
adnisar and relations of Dhtzrvdey b^ing 
1930 Or. 0. 131 & 182 


permitted to see him, the police having 
refused to allow such interviews. 

The hrst question for consideration is 
whether Dhurvdev is being “illegally** 
or “hhproperly** detained within the 
meaning of S. 491, Criminal F. C. It 
appears that he was arrested at Delhi 
on suspicion of being concerned in an 
offence under S. 302 read with S. ISO-B, 
I. P. C., and was thereafter remanded to 
police custody by a Magistraite under 
S. 167, Criminal P. C. It was urged 
that the order of romafid was illegal as 
the Magistrate has given no reasons for 
remanding the prisoner to police cus- 
tody as he^as required to do, by sub- 
S. 3jof the aforesAid section. The order 
of the Magistrate is, no doubt, not 
sufficiently clear in this respect. Al- 
though he was not expected to pass any 
elaborate order, he should certainly have 
briefly indicated his reasons for remand- 
ing the prisoner to police custody. 
However it appears that there were! 
some grounds for believing that the 
prisoner was concerned Jn a serious 
conspiracy and further information has 
been since obtained during the course! 
of the investigation. In the circum- 
stances, the defect in the Magistrate’s 
order cannot be treated as more than 
an irregularity. The Magistrate had 
jurisdiction to pass the order and it is 
not for me to go into the merits of the 
evidence at this stage for the purpose of 
this petition under S. 491, Criminal 
P. C. The custody in which the pri- 
soner is detained at present cannot 
therefore be considered to be “illegar*. 

It may be noted here that the prisoner 
when produced before me in Court did 
not complain of any ill-treatment by the 
police. It was urged by his counsel 
that the police custody became “im- 
proper” as the police refused to. allow 
even the prisoner’s legal adviser to 
have access to him. This is however a 
somewhat debatable point, and although 
I have come to the conclusion that the 
police were not justified in refusing the 
prisoner to be interviewed by his legal 
adviser, 1 think, this cannot, .by itself, 
be considered to be a sufficient ground 
for setting him at liberty at once ifi the 
circumstances of the case. 

* As regards bail the police enquiry fs 
still incomplete and I do not wish to^ 
anticipate its result. When t\|e period 
of the present remand is over (as it wUl 
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be shortly), it will be for the Magistrate 
to consider very carefully the evidence 
obtaitied and to decide whether there is 
any justification for further detention 
of the prisoner or whether he should be 
released 'forthwith on bail or otherwise. 

The last and^the most important point 
raised is the right of a prisoner in the 
custody of the police to have access to 
legal advice. Ther^ is no specii^c pro* 
vision in. the Code in this respect. The 
learned counsel for, the petitioner who 
claims his right for his client has relied 
upon a Division Bench ruling *«of the 
Bombay High Court, ^ Crawford 
Bayley & Co,, In the Petition of (l) which 
is certainly in his favour. Toe lea]fned 
oouQsel for the Grown was unable bo 
cite any authority to the contrary, but 
submitted that the Bombay ruling does 
not lay down ‘the law correctly. His 
Qontention was that a Magistrate acts 
under S. 167, Criminal P. C , in his 
executive capacity and that S. 340, Cri- 
minal P, G., which gives the right to an 
accused person to be defended by a 
pleader, has no application to such pro- 
ceedings. After carefully considering 
the matter 1 am unable to accept this 
contention. S. 167 requires a police 
iofficer to submit hia diaries to the 
iMagistrato within 24 hours of the arrest 
of an accused person and it is left to 
the latter to decide whether the a-icusad 
should bo detained in custody (whether 
iof the police or any other custody) any 
jlonger. In deciding this question the 
Magistrate will presumably be guided 
by the evidence already available and 
the prospect of getting further relevant 
evidence as regards the^alleged offence. 
[The weighing of Such evidence with res- 
;pect to an alleged offence seems to me 
ito be essentially a judicial function and 
it seems to be precisely for this reason 
that tlie matter is left to a Magistrate 
land not a police officer. If the matter 
.were purely executive it could easily 
have been left to the decision of the 
investiigati^g officer or his superiors in 
the Police Department. It will appear 
jfurther . from other provisions of the 
.Code (see 6, 497, Criminal P, C.) that 
from JiHe very time of the arrdst of an 


orders in this respect are subject to re- 
vision«by superior .Courts. The position 
taken up by the learned counsel for the 
Grown that a Magistrate ao^s iq a purely 
executive capacity until a formal polioe 
report regarding an offence ij submitted 
under 9. 173, Criminal P. C., cannot: 
^ therefore, be sustained. There seem" 

' therefore gocTI reason w^y the 
proceedings befojiT. a Magistrate under 
S. 167, CrinjiUcii P. C., should nob be 
considered to fall within tho provisions 
of S. 340, Criminal P. C.,^ as held by the 
Bombay High Court in Crawford Bayley 
& Co,„In the petition of (l). S, ^40, Cri- 
minal P. G., gives an accused person the; 
right to be defended by pleader and this 
right necessanily implies right to pre- 
vious consultatiou and advice. The! 
learned Judges of the Bombay nigh| 
Court have discussed the whole question! 
fully and shown that it is irv the in-,, 
terests of justice that an accused parson; 
should have access to legal advice even 
while he is in police custody during the; 
course of an investigation. I would! 
rospecbf^lly express my entire concur-i 
rence in that view. A similar view ap-' 
pears to have been taken by a single 
Judge of this Court (Pfordo, J.) in Cri- 
minal Miscellaneous Casa No. 99 of 
1929, though detailed reasons have not 
been given in that order. 

As pointed out by the learned Judges 
of the Bombay High Court in Craioford 
Bayley & Co,, In the Petition o/(l) the 
days are long gone by when the State 
deliberately put obstacles in the way of 
the accused defending himself and the 
present day trend is entirely in the 
opposite direction, A prisoner is re- 
manded to police custody merely to 
facilitate investigation and there can b3 
no justification for curtailing the liberty 
of an accused person except so far as 
this may be necessary in the interests 
of justice and for the purposes of inves- 
tigation. Prima facie, it does not ap- 
pear how the interests of justice could 
be defeated by allowing a prisoner to 
have access to legal advice. ,pn the 
contrary the presumption is just, tho 
other way'. It was suggested* that in 
serious oases there is risk of the prU 


accused person by the polioe, Magis- vitege being abused by a member of tho 
trates have power to consider the ques- legal profession. But it can be urged 
^i on of h is r elease on bail and their with equal justification that there is- 
B. lese'Bim; .55i=='97 risk of the abuse of their powers by 

w ^ Qr. u. 1169=50 Bora. 741, the police. Justice and fair play ob« 
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Tiously re(|uir6 tba(r an accused person 
should have access to proper legal advice 
when he is accused of a oriminal offence. 

The right of a prisoner to have access 
to legal advice must 'of course be sub- 
ject to such, legitimate restrictions as 
may be necessary in* the interests of 
jifstice in order to. prevent any undue 
inte*rf 6 r 0 toe with the course of investi- 
gation. For instanc^^^ legal adviser 
cannot claim to have iatel?iaws with a 
prisoner at a*ay time he chooses. Simi- 
larly, although ^ordinarily a member of 
the Bar may be presumed to understand 
his responsibility j^n the matter, if there 
are any good reasons to helievQ that a 
particular pleader has abused , or is 
likely to abuse the privilege, that 
pleader may be refused an interview. 
But, in such cases the police must of 
course be prepared to support their ac- 
tion oi> substantial grounds. 

As regards interviews with friends and 
relations the police liava expressed 
their willingness to allow reasonable 
opportunities for such interviews in* the 
presence of a police officer and 1 do not 
consider it necessary to pass any further 
order in this respect. The interview 
with a legal adviser must however for 
obvious reasons bo allowed in the pre- 
sence but not within the hearing of a 
police officer. I accept this petition to 
the extent of directing that the prisoner 
Dhruvdev shall be allowed reasonable 
opportunities for interviews with his 
legal adviser in the rpanner stated above 
so long as he remains in custody. 

H.M./r.K. Order accordingly, 

^ ISSO Cr. Cases 1043 

(Lahore) 

Shadi Lal, C. J. and Agha Haidar, J. 

Dogar MahAmir Chand — Petitioner. 

V. 

P, a pleader — Respondent. 

Oivil Revn. Petn. No. 696 of 1929, 
Decided on 13th May 1930. 

'4^ (a) Legal Practitioners Act (18 of 
1879), S 13— It it duty applicant in pro- 
ceedings under this section to go into witness 
box to sahttantiate his allegations vind sub- 
mit hijraself |o cross-examination. 

The ppoooedings under S. 13, Legal Practi- 
tioners Aot.(l8 of 1879), are of a quasi criminal 
natnrs, and in the ereat of the charge of pro- 
fesiipnal mlsconduot being establisheSi, the 
oongequencds to the legal p*ractltioner oon* 
oernea are very seriousi indeed, Suoh being 
the QtfBe ft Is the .duty of the applicant who 
is more or lass in the position of a oomplain- 
nnt to go into, the witness box and subataq^tl^te 
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hia allogation before prodiiqing any other wit- 
nesses, and what is more important, to submit 
himself to oroas-exaTnination. [P 1044 C 11 

(b) Civil P. C., O. 10 — Statement of party 
unless substantiated by evidence of party in 
witnes#box cannot he treated as evidence 
against opposite party, 

Tho statement imdor O. 10 cannot be treated 
as evidonoa in the oasa against the opposite 
,party who has no opportunity of oroas-examin- 
ing his opponent who made the statement. The 
party to a suit must give evidence as a witness 
in respect of matters whihh are direotly within 
hie knowledge. [P*i044 0 *2] 

(c) Legal Practitioners Act, S. 13— Charge 
must be clearly established. 

GhirgeSapf professional misconduct must be 
clearly established anR should not be inferred 
from more “ground for suspicion however 
roaeonabln, or. what may be mare error of jiidg: 
ment or indiscretion * .1 ?. R. C. 144, 

Fo/L [P 104G C 1] 

(d) Legal Practitioners Act, S. 13 — 
Pleader's duty when client putting off 
settlement of feet slated. 

When tho client is, for soin? reason or other, 
puttin? off the ‘••ottlement and payment of fee, 
a legal practitioner would b:? well advisf^d if he 
served a registered notice upon him in good 
time intimatiijg so him that if the clioni did 
not sottlc and pay hia fee he would rjptidiato 
all his responsibilitv as a pleader : 37 Mari, 
23« (P. /?;) and A. L 11 1029 Par. B37, HxpL 

[p um C 2 ] 

(e) Legal Pracjkiitoners Act, S. 13 -Vaka- 
latnama signed on distinct understand- 
ing of settlement of fees —If client fails to 
settle fees, pleader is not bound to defend 
case. 

Wheie A pleader signs a vakiilatnama ou the 
distinct understauding that a sura paid to him 
is really in the nature of a part payment, and 
that the client will ssttlo the proper fee after- 
wards, and if the client fails to do so, it 
follows thLic mere acoeptaiicc of vakalatnamn 
cannot cast upon tho pleader the duty of 
defending tho case. [P 1046 0 1] 

Nairal Kishcre — for Petitioner. 

Crhiilavi Mohyuddin—ioT Respoudent. 

Judgment. — The parallel suits were 
proceeding against the firm Dogar Mal- 
Amir Chand, who .were represented by 
* Kiehori Lal, applicant. One of the suits 
was valued at Ri. 700 and the other, 
with .which we are concerned, at 
Rs. 2,000, As regards the former suit 
the complaint of the applicant Kishori 
Lal was that his pleader closed the evi- 
dence on his behalf without autho- 
rity from him and was thus guilty of 
professional misconduct within the 
meaning of S. 13, Legal Praotitioneira 
Act (18 of 1879). As regards the letter 
suit tho complaint of Kishori Lal was 
that, in spite of his engagement as I 
pleader and the receipt bt Rs. 15 in full • 
payment of the fee agreed upon, P 
not attend to the case and allowed it to 
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be decreed exparte against the applicant, 
the defendant in that case. 

The learned District Judge sent the 
application of Rishori Lai, under the 
Legal Practitioners Act, to the Su'bordi- 
nate Judge, Third Glass, Ferozepore, and 
called for a report from him. The report 
of the Subordinate Judge is a full and* 
detailed document and the conclusion 
at which he arrived is that the charge 
of profeshional misconduct has not been 
proved against ^ the pleader in either 
of the two cases. The matter came up 
again before the District "Judge* and he 
agreed with the conclusion of the Sub- 
ordinate Judge, c The, applicant, Rishori 
Lai, filed an application for revision in 
thisGourt which has ultimately come up 
for hearing before us. No objection has 
been taken by the opposite party as to 
the maintAinability of this revision and, 
therefore, we need not consider this 
aspect of the question. 

The learned vakil, who argued the 
case on behalf of the applicant, did nqt 
raise any arguments as regards the suit 
for Rs 700. He, however, strenuously 
urged that the pleader had duly accepted 
and signed the vakalatnama on 28th 
May 1926, and on the same date had 
received a sum of Rs. 15 in full payment 
of his fee for c'^nducting the case. It 
was further stated that on the same date 
the pleader prepared a draft (jawabi- 
dawa), and obtained the signatures of the 
applicant on a blank judicial paper on 
which the jawabidawa was to be subse- 
quently written out, and that accord- 
ingly the jawabidawa was engrossed on 
the judicial paper and bore the signatures 
of the pleader, that 11th June 1926 was 
the date fixed for filing the jawabidawa, 
but the said jawabidawa was neither, 
filed by the pleader nor did he himself 
put in an appearance. Reliance was 
also placed upon certain alleged acts of 
the pleader and his clerk as the trial of 
the case proceeded iu order to prove 
that the pleader had accepted the duties 
and responsibilities of his office, and it 
is argued that on 7th August 1923 the 
clerk of the pleader attempted unsuccess- 
fully to .placq the vakalatnama^ on the 
reSbrd of the Court, and that on 26th 
• October 1926 the pleader himself went 
into the Court and tried to file the 
^ vakalatnama in order to oonduot the 
oase« though hs was not permitted to do 
so the Court and that bis derk 
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took notes of evidence in the case. 
On 28bh October 1926 the suit wae 
decreed ex parte against the applicant* 
He made an application on 8th Novem- 
ber 1926 for setting aside the ex parte 
decree, ^but the said application was 
granted upon certaCin terms, the appli- 
cant being orderpd to, furnish security 
to the satisfaction of the Court. The 
applicant, hojw^yjf, never gave any secu- 
rity and tho 'conditional order, which 
the Court had passed in“ his favour,, 
automatically became ap order dismiss- 
ing the application. 'The applicant did 
not take any further s^eps ifithe matter. 

It may be noted here that the appli- 
cant hcpd no strong defence to the suit 
and, in fact, the only instructions that 
he gave to t^ie pleader for preparing the 
written statement was that there were 
other persons also who were liable for 
the debt for which he was biding sued 
and that a greater part of it had been 
repaid. No attempt was made to prove 
this last allegation and the learned Dis- 
trict Judge was perhaps right in think- 
ing that the applicant himself considered 
his position b > be “hopeless” and appa- 
rently was not very anxious to contest 
the suit. 

We may observe that the proceedings] 
under S. 13, Legal Practitioners Act (18 
of 1879), are of a quasi-criminal nature, 
and in the event of the charge of pro- 
fessional misconduct being established 
the consequences to the leg^al practi- 
tioner concerned Sire very serious in- 
deed. Such being the case it was the 
duty of the applicant, who was more or 
less in the position of a^ complainant, 
to go into the witness-box and sub- 
stantiate his allegation before produo- 
ing any other witnesses, and what is 
more important, to submit himself to 
cross-examination. The applicant how-| 
ever did not adopt this obvious course 
and contentel himself by making a 
statement as a party apparently under 
the provisions of O. 10, Civil P. G. Such 
a statement is oh the same footing as 
pleadifigs in the case and is* in fact, 
intendejl to explain or amplify ‘them. 
The statement, however, cannot^ be 
Jireated as evidence in the case againstj 
the opposite jparty who bad no oppor 
tunity of cross-examining his opponent 
« who made the statement. In adopting 
this procedure the appHoant acted con- 
trary to the observatfone repeatedly 
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made by their Lordships of the Privy 
CouDoil that the party to a suit must 
give evidence as a witness in respect of 
matters which are directly within his 
knowledge. He further adopted the 
reprehensible and embarrassing^ course 
of citing hid opponent P as his witness, 
act^qn wa^aJso in defiance of the 
opinidn of their Lordships of the Privy 
Oouncil. As the applican^t. put P into the 
witness-box as own witness, there 
is no suflicieht reason why his evidence 
against the appUcant. should not be ac- 
cepted unless, of (fourse, it is found to 
be fhlse in tlie light of other evidence on 
the record. No reliable evidence, oral 
or documentary, has been brought to 
our notice to falsify the statement on 
oath of P who was examined at length 
on behalf of the applicant in the present 
proceedings. P has stated that the sum 
of Es.lO was paid to him not on 28th 
May 1926, as stated on behalf of the 
applicant, but on 9th June 1926, and 
that this sum of Ks. 10 was not in .full 
settlement of his fees, and that as the 
applicant did not settle the fee«as pro- 
mised, he (the pleader) neither at- 
’tempted to file the vakalatnama on his be- 
half nor took any other steps to conduct 
the case for him. He further stated that 
the applicant saw him on 3rd August 
1926, and again on 25bh October 1926 
in connexion with the other case. In 
this he is supported by Kamal Din, and 
JSfadir Khfifh, witnesses. We do not see 
any reason why we should not accept the 
evidence of P who is a witness for the 
applicant himself. The applicant can- 
not have any grievance if we accept 
the evidence of the witness produced 
4)y him. 

Beliance was placed on behalf of the 
applicant on the case reported as Muni 
Baddi v. Venkata Bao (1). In*thi« case 
the pleader had undertaken the defence 
of a client in the Sessions Court and, 
having received his full fee, had deli- 
'berately absented hicq^elf without mak- 
ing any arrangement for the case, and 
fbad further put forward the false plea 
that he had not agreed to coq^uct his 
client's defence in the Sessions Court. 
This was rightly considered by th.e 
Oourt to be fraudulent conduct on be- 
half of the .pleader and therefore highly 
tunprofe ssi onal within the meaning oi 

(D-tlQlAl 87 Mad. 888 = 17 I, 0. 644 =* 13 
On. h. I. SOO IF.BJ. 
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S, 13, Legal Practitioners Act. In the 
present case it appears that the engage- 
ment of the pleader was not complete 
and although he had promised to do so 
the applicant never settled the fee in 
spite of his seeing the plpader on vari- 
ous occasions after 9th Juno 1926, Reli- 
•ance was placed upon the observations 
of Sankaran Nair, J., that a vakil was 
bound to appear and conduct his case 
even if the fee or a portion thereof, was 
not paid, in the absence of any evidence 
to the contrary. But tliese observations 
are mord or less iir the nature of obiter 
dicta, seein*g that in the case, which 
was before^ the learrwcd Judge, the 
pleac>er’s fee had been admittedly paid. 
The learned vakil for the applicant also 
relied upon In the 'matter of F., a mukh* 
tar, A. I. It. 1929 Pat. 33.7. That was 
a case in which a mukhtar, cm the con- 
viction of his client, had undertaken 
to file an appeal on his behalf on the 
understanding that the client's rela- 
tions would pay him his remuneration. 
The mukhtar's remuneration- was never 
paid and he filed the appeal long after 
the period prescribed by law had ex- 
pired. It was held by the Special Bench 
of the Patna High Cjuit that it 
was professional misconduct on the 
part of the mukhtar in not filing the 
appeal within time and that, when his 
fee was not paid, he ought to have com- 
municated direct with his client and 
repudiated his obligation as a mukhtar. 

It may be observed that the application 
against the mukhtar arose out of cri- 
minal proceedings in which the duties 
and responsibilities of a lawyer stand 
on a different footing from those in an 
ordinary civil litigation. Besides, from 
the very nature* of the case the 
movements of the client were restricted 
in that he was confined in jail and 
therefore it was incumbent upon the 
legal practitioner to put himself in 
direct communication with him when 
the friends and relations of his client 
failed to pay the fees. In the present 
case the facts are entirely different. 
There were no restrictions upon the 
movements of the applicant and, in fact, 
we are satisfied that on 3rd AuSust 
1926 and again on 26th October 1926^ 
two days before the decree 'Was « 
passed ex parte against him, the appli- 
cant saw the pleader and there was'^ 
nothing whatsoever, to prevent him 
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from settling the fee and paying it to 
him. 

Emperor v. llajani Kania Bone (2) ^as 
also cited on behalf of the applicant, 
but that case is clearly distinguislbable. 
There cortaia pleaders, who had re- 
ceived their fees, had boycotted the 
Court in view of a certain political « 
hartal which had been observed in the 
locality. There is no similarity bet- 
ween tbb facts of that case and the 
present one, ' In fact at p. 793 of the 
Eeport there are observations by Wood- 
rofle, J., to the effect *tha( mere accep- 
tance of the vakaiatnama does not bind 
the plead^er to appear in ^Jourt when 
such vakalatnama may he accompanied 
by special terms. In the present case 
we are satisfied that the pleader signed 
the vakalatnama on the distinct under- 
standing that the sum of Bs. 10 which 
was paid to him was really in the 
nature of a part payment, and that the 
applicant would come and settle the 
proper fee afterwards. The applicarxt 
not having done so, it follows that 
mere acceptance of the vakalatnama 
could not oast upon the pleader the 
duty of defending the case. The 
pleader has produced his fee book, and 
we find an entry on 9th June 1926, 
showing the payment of Bs. 10 and not 
Bs. 15 as stated by the applicant. The 
learned Judge of the lower appellate 
Court appreciated the frankness and 
good faith of the pleader who returned 
to the applicant all the documents 
which are now being used against him 
to substantiate the charge of profes- 
sional misconduct. As already stated 
we are satisfied that the applicant was 
not very enthusiastic in defending the 
suit for the very good reason that he 
knew that there was no real defence 
and that he did not care to spend money 
by paying the pleader a fee in addition 
to the decree which he fully antici- 
pated would be passed against him. 
We (ully realize the weight of the ob- 
servations* of their Lordships of the 
Privy Council in A Pleader v. Judnes of 
the High Court, Madras, A, /. R. 1930 
P. C* 144 which runs as follows 
I Charges of professional misconduct must 
jbe clearly established and should not be in- 
ferred from mere ground for suspicion how- 
' lever reasonable, or what may be mere error of 
^judgment or indiscretion.” 

*“12) ATff RT ma 6air~S6=i7l' i. C. Bl^Ii 
Or. L. J. 33«4e Cal, 782 


We are satisfied on a full considera- 
tion of the material on the record that 
the applicant has failed to substantiate 
the charge of professional misconduct 
against P. At the same time ,we must 
point qut that in a case when the 
client is, for some* reason or other, put 
ting off the settlement and payment, -fifl 
fee, a legal practitioner would be well 
advised if he ^ac^d a registered notice 
upon him in good tiipe intimating to 
him that if he, the olient, did not settle 
and pay his fee .he would repudiate 
all his responsibility 'as a pleader. * 

W^ therefore affirm the order passed 
by the learned District Judge and dis- 
miss Jbbe application. The applicant 
is ordered to*pay the costs of the res- 
pondent up 4o a sum of Bs. 50 in case^ 
there is a certificate of fee filed by thO' 
counsel in this Court. 

V.B./r,K. ApplicMioni dismissed, 

1930 Cr. Cases 1046 

(Lahore) 

Shadi Lal, C. J. and Agha Haidar, J. 

FatteUi Khan—kccuseA — Appellant. 

v. 

Empero) — Opposite Party. 

Criminal Appeal No. 452 of 1930, De- 
cided on 12th July 1930» 

(a) Penal Code. Ss. 302 and 326 — Blow 
with apear on fleshy park of body it not 
neceisarily fatal and offence does not fall 
under S. 302 but under S. 326. 

A, P, C, D assembled together, three of them 
armed wihi spears with the intontiqp of attack- 
ing another party of men. A gave only one 
blow with a spear on deshy part of the body 
of one of his opponents. 

- Held : that such injury was not necessarily 
fatal and A could not be convicted under 
S. f 02 and bis case fell within ^he purview of 
S. 826, but as there had been a loss of life in 
the fight, a severe sentence was called for. A*S‘ 
companions having been acting in furtherance 
of a common intonticn were also guilty under 
S. 326 read with S, 34. [P 1048 0 2J 

(h) Penal Code, Ss. 324 and 326— Simple 
injury caused by catting weapon falls under 
S. 324 not under S. 326. 

Where the injury caused is simple but is 
caused with a cutting weapon, it falls under 
S. 324 and not under g. 826. [P 1049 0 IJ 

Anant Bam Khosla'^lox Appellant. 

D. B* Sawhney — for the Oroifn. 

Agha Haidar, J.— Fatteh Khan,‘Qhu- 
lam Hussain, Gul Khan and Mabammad 
KJhan, Pat bans of Daud Khel in tha 
District of Mian wall, have been con- 
victed and sentenced by the Sessions 
Judge as follows; 

Fatteh Khan has been convicted under 
S. 802, I. P. C., for the murder of one 
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Azim Khan and senfcenoed to death. He 
has also been oonvioted under Ss. 326 
and 324, 1. P. C., and sentenced to ten 
years' and tvifo years* rigorous imprison- 
ment resjpectively under these sections. 
It is provided that the sentence of im- 
prisonment in the case of Fatteh Khan 
Aigdl be^ executed* only if « the sentence 
of de&th is not con6rmed. The remain- 
ing three accused have been sentenced 
to rigorous imprisonment •for .a period 
of ten years "and two years under S. 326 
and S. 324, 1. C., respectively. These 

sentences are to rUn concurrently .Fatteh 
Khtin has appealed to this Court through 
his counsel Mr. Anant Bam* Khosla 
whil^e the remaining three accused have 
preferred their appeal tTo this Court 
through Mr. Mohsin Shah.« 

The two parties to the fight seem to 
be on terms of bitter enmity towards 
each dthdr. 4t is not necessary to enter 
into detailed account of this enmity in 
order to trace the motive of the occur- 
rence. We may only mention here.that 
one Mt. Munnare appears to have been 
the immediate cause of the present tra- 
gedy. A reference to the pedigree at 
p. 11 of the paper book would show 
that one Muzaffar is the son of Abdulla 
(P. W. 8). One of the pedigrees at p. 14 
of the paper book would show that 
Mt. Munnare is the daughter of Amir 
Khan. It anpears that she had been 
married to Muzaflfar when she was a 
child of tTender years, but six or seven 
months before the occurrence her father 
proposed to marry her to Muhammad 
Khan accused. Mt. Munnare however did 
not like the idea of being married to 
Muhammad Khan and went to the house 
of Muzaffar to whom she had been 
already married. This was resented by* 
the party of Muhammad Khan, the dis- 
appointed candidate for the hand of 
Mt. Munnare. It may be mentioned 
here that Fatteh Khan and Ghulam 
Hussain accused are the first cousins 
while Gul Khan is th^ uncle of Muham- 
mad Khan. The question of relation- 
ship in* the present case is not very 
important as it appears that tiie parties 
and somo of their witnesses seem to be 
more or less related to each .other. 
There is no doubt whatsoever that about 
he time of this ocourrenoe feelings bet- 
ween the two parties were running 
)iigh over the recent escapade of Mt. 
Munnare. In fact the party of the ac- 


cused treated the action of Mt. Munnare 
in going to live with Muzaffar as an act 
of abduction on his part. . The pedigree- 
tableatp.il would show that Khawi 
Muhammad, Azim Khan, deceased and 
Muhammad Khan the .injured party 
were close relations. 

The case for the prosecution is that 
on 31st December 1929 while Azim 
KhaD,Khawj Muhammad and Muhammad 
Khan were taking their cattle tor water- 
ing purposes to Afzal Khanwala well, 
they were attacked by lihe accused in a 
body near tlie *Salaranwala mosque. 
Muhamma*^ Khan accused was armed 
with a dang whilg the* remaining three 
accimed carried spears. The attack 
seems to have been a sharp and short 
one in the course of which Muhammad 
Khan accused gave two .dang blows to 
Khawj Muhammad who also received a 
spear wound from Ghulam Hussain. 
Gul Khan gave a spear blow to Muham- 
mad Khan which struck his abdomen 
^hile Fatteh Khan gave a single spear 
thrust to Azim Khan deceased which 
fell on his left buttock. Khawj Muham- 
mad fell down and became unconscious. 
Azim Khan also fell down. The prosecu- 
tion is silent about the five injuries re- 
ceived by Muhammad Khan, accused. 
They were all simple injuries and seem 
to have been inflicted by a blunt 
weapon like a lathi. 

Abdullah (P.W. 8) lodged the first 
information report at the police chauki, 
Daud Khel, soon after and it is impor- 
tant to observe that in this report he 
mentioned the names of all the four 
accused persons. The police arrived at 
the spot soon afterwards and the in- 
jured persons were ultimately sent to 
the Civil Hospital at Mianwali. 

Khawj Muhammad was examined by 
Dr. Rahmat Ali on 1st January 1930. 
He noticed an incised wound on 
the left side of his back 2'" from the 
middle line and just below the last rib 
measuring li" x i" x At fir^t he 
seems to have considered that* this injury 
might prove dangerous •but it turned 
out that the man was cured and dis- 
charged from the hospital on 15th 
January without any complicsAiions 
supervening, with the result that tlw 
doctor described the injury as simple. • 
Azim Khan was examin^ by Dr. Gian 
Chand (P.W. 3), Sub- Assistant fiurgeon^ 
Daud Khel, at about 12 on 31st Deeem. 
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ber 1929 soon after the fight. He found 
only one incised injury on the left 
buttock. Dr. Kahmat All also examined 
Azim Khan on 1st January 1930^ and 
found the incised wound on the left 
buttock. The Civil Surgeon, Dr. A.E.D. 
Abreu (P.W. l) was recalled before the 
Sessions Judge and stated that the 
wound on the buttock was dangerous to 
life and that Dr. Hahmat Ali, who de- 
scribed tlie injury as simple in his note 
dated 1st Janujbry might have been 
easily mistaken about the depth of 
the injury. The spear ivound on iftuham- 
mad Khan, complainant appears to have 
been simple. He wast cured and dis- 
charged on 5th January 1930. Azim 
Khan's wound took a dangerous turn 
and the unfortunate man died in the 
Civil Hospital* on iObh January 1930. 

All these'faots are abundantly proved 
by the evidence of the five eyewitnes- 
ses, namely, Khawj Muhammad (P.W. 6) 
Abdullah (P.W. 8), Fatteh Khan (P.W. 9,) 
Muhammad Khan (P.W. 10), and Isab 
Khan (P.W. ll). It may be mentioned 
here that Khawj Mnhammad (P.W. 6) 
and Muhammad Khan (P.W. 10) are the 
two complainants who received injuries 
in the fight at the hands of the accused 
and therefore there cannot beany doubt 
that they were present and saw the 
light with their own eyes, 

Fatteh Khan, Gul Khan and Ghulam 
Hussain have each set up the plea of 
alibi. B^atteh Khan has examined no 
less than nine witnesses in support of 
his alibi. His witnesses state that the 
daughter of Alam Khan (D.W, 3) had 
died early in the moruiug on the day of 
the occurrence and that ITatteh Khan 
paid a visit of condolence to Alam Khan 
and remained with him till Peshiwala. 
This kind of evidence is hardly satis- 
factory for the purposes of proving an 
alibi. Alam Khan lived in the village 
Daud Khel where the occurrence took 
place, and even if the evidence of the 
witnesses for the defence on the ques- 
tion of aliBi be accepted it cannot be 
said that !fatteh Khan, in spite of his 
visit of oohdolence to Alam Khan, could 
not ^be present at the scene of the 
occurrence and take part in the attack. 
Ahmed Khan, D.W. 1, and Shah Wali, 
2, the witnesses for Fatteh Khan, 
jDut up a counter-story and State that 
Muhatm^ad Khan accused was taking 
buUdoks towards his fields when 
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Khawj Muhammad, Muhammad Khan, 
Azim Khan, deceased and MuzaffarKhan 
who were standing armed with spears 
near the Salaranwala mosqtie, fell upon 
him. They say that they used pnly the 
shafts of, the spears and not^ the spear- 
head and thus caused injuriesjto Muham- 

• mad Khan. Arccording te them l^uham- 
mai Khan ran to^^ards his house* and, 
brought with hiiif Gul Khan, accused, 
together with some other persons and a 
fight ensued. The evidence in this 
point ends in obscurity and we are left 
without any explanation whatsoever as 
to hoty Azim Khan and Khawj Muham- 
mad came by their injuries. The fact 
of the matter is that this counter-^tofy 
is contrary to all the probabilities of 
the case an(^ wo are not prepared to 
believe it. 

The evidence of alibi adduced by 
Ghulam Hussain and Gul Rhan^s of the 
ordinary type and we need not discuss 
it beyond observing that it is wholly 
insufiicient to prove the plea of alibi. 

The only point which remains for 
decision'is, what offence was committed 
by each of the accused. There can be 
no doubt that the four accused persons 
assembled near the Salaranwala mosque 
and that three of them were armed with 
spears. Thus, there cannot be any 
question that their gathering together 
was in furtherance of a common inten- 
tion which in this case consisted of 
attacking their opponents. Fafteh Khanj 
gave only one blow with a spear on aj 
fieshy part of Azim Khan's body. Such| 
an injury is not necessarily fatal, and| 
we do not think that Fatteh Khan ever- 
intended to cause the death of his vio j 
tim or to cause such bodily injury as hej 

• knew to be likely to cause his death, or! 
that his intention was of causing bodily 
injury, sufficient in the ordinary course 
of nature, to cause death. In our judg- 
ment, his conviction under S. 302, 
1. P. C., cannot be maintained and bis 
case properly falls within the purview 
of B. 326. But unfortunately there has 
been loss of life and the sentence, there- 
fore, must be commensurate with the 
gravity of the offence. We therefore, 
while « setting aside the oonviotion of 
Fatteh Khan under S. 302, I* P. 0., con- 
vict him under S. 326, 1. P. G., and sen- 
tencs him to a term of seven years' 
rigbrous imprisoncnent. In view of our 
finding that all trhe ecoused were acting 
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in furfiheranod of a oomtnon intenbion, 
bhe remaining accused, namely, Ghulam 
Hussain, Gul Khan and Muhammad 
Khan also arepguilby under S. 326, 1.P.G., 
read wi{h 8. 34, J. P. 0., of causing 
grieyous hurt wibh a cubbing weapon to 
Azim Khan Bub as the blow which 
j(?ai;30d the fabal injury -was struck by 
^Fabbeli Khan, we would sentence bhe 
remaining three accused .to a berm of 
five years* rigorqus imprisenmenb each. 

Ghulam Hussain gave a spear blow 
to *Khawi Muh;icntn>d, but, as already 
stated. Dr. Ribrnat Ali had at first only 
a false alarm and Khawj Mahatnmad 
was in fact cured anl disohiirged from 
th& ^ospibal on Ifith January. 1930. 
TneCcurb belov is obvicfiisly in error 
when it holds that because, Dr. Rahmab 
Ali at first thought the injury to be 
dangerous, it should continue to be con- 
siderefi dangerous even though subse« 
quenb events have established that it 
was nothing more than a simple injury. 
The injury was, therefore, simple,, bub 
as it was caused with a cutting weapon 
iit fell under 8. 324, 1. P. G. in these 
crrcumstances we set aside the convic- 
tion of all the prisoners under H. 326, 
I. P. G., and convict them under S, 324, 
read with S. 34, I. P. G., for causing 
injury to Khawj Muhammad, and sen- 
tence each of them t) three years* rigo- 
rous imprisonment. 

Gul Khin had given a spear wound 
to Muhai&mad Kh%a, but the injury has 
been certified by •Dr. Kahmat Ali as 
simple and he was cured and discharged 
from the hospital as early as 5th Janu- 
ary 1930, ffherefore, we confirm the 
conviction of all the accused, and the 
sentence imposed upon them, under 
S. 324, read wibh S. 34, I. P. G. 

All these sentences are to run con- 
currently. The net result is that the 
punishment which the accused will have 
to suffer will be seven yeir*3 rigorous 
imprisonment in the case of Fatteh Khan 
and five years’ rigorous imprisonment 
'in the case of each of bhe remaining 
'three accused, namely, Gul Khfau, Ghu- 
iam Hussain and Muhammad Jvhan. 

The convictions and sentences passed 
by the Court below are hereby set aside 
aud in lieu thereof the pouvictions and 
punishments noted above are substi- 
tuted. 'To this extent the appeal is 
Allowed. 

" B.M./B.K. Ord$ r accordingly. 


1930 Cr. Cases 1049 

(Lahore) 

Agha Haidar, J. 

Faiir Mohammad and others— Ac- 
cused — Petitioners. 

V. • 

Emperor — Opposite Party. 

Griminal Petn. No. 139 of 1930, De- 
cided on 4bh August 1930, for transfer 
of bhe case. * , 

(a) Criminal P. C. (1898), S. 343— Ac- 
cu«ed it not in duty bound to produce bis ab- 
sconding co-accused — Court of justice should 
not brinS presfure.on accused to produce 
bis absconding co-accused — Criminal trial. 

It ta not the duty of the accused person to 
produce hia absocyidin^ii co^acctfisod persons 
before the Court, aud a Court of justice is not 
justified in exercising any press ire upon an 
accused person before h with the object of 
coercing him to produce persons who are 
fugitives from jus:ic3. . [P 1050 C 1] 

(b) Criminal P. C. (1898), 'S. S26— Ad- 
journments by trying Court to bring pres- 
sure on accused person to produce bis ab- 
sconding co-accused is sufficient ground for 
transfer. 

• Where adjouramnits are repeatedly made 
by a tryiug Court to bring pressure on the ac- 
cused person to produce his absconding oo- 
aocuaed persons, the accused must have had 
reasonable apprehensions in their mind that 
their ca8 3 would not be tried in that calm and 
judicial atmosphere and with that detachment 
which every accused person is entitled to in a 
Court of justioe. Therefore this is a sufficient 
ground for transfer of the case. [P 1050 C 

Aziz Ahmad — for Petitioners, 

D. U, Sawhney — for the Crown. 

. Judgment. — This is an application 
for the transfer of a case from the Court 
of the District Magistrate of Rawal- 
pindi to some other district. The three 
applicants before me have been charged 
wibh serious offences. They were taken 
into custody by the police on 30trh 
January 1930 and produced before a 
Tabsildar Magistrate on 2nd February 
1930 who remanded them till 10th 
February 1930. The case was repea- 
tedly adjourned and remanded. These 
adjournments are at least seven in num- 
ber. The District Magistrate in para. 1 
of his explanation observed that the 
further adjournments had been granted 
in the hope of arresting two absconders. 
This reasoning may appeal to the lear-^ 
ned District Magistrate but I regfet to 
say it does not appeal to me. It is all 
very well for the District Magistrate 
say that the prosecution bad reasons 6l 
their own for ol^taining thesa ad j4>ur2^ 
menta in the hope of#areesting the ab^ 
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Bcondars, but the result of this prooe- 
dure» to say the least, is that an accused 
person, even if ultimately acquitted, is 
financially ruined, leaving aside^ the 
question of mental worry and trouble* 
Then the learned Magistrate in para. 
4 of his explanation says that he had 
taken certain drastic stops as executive 
measures against the total population 
of the village who are believed to have 
been assisting the continued absence of 
the absconders. This may explain the 
stops taken by the authorities, but 1 
doubt very much whether it wohld be 
considered a satisfactory explanation in 
the present oase^ But thq learned 
Magistrate as be goes on, neutralizes^the 
effect of this explanation for what it 
was worth by observing that it was care- 
fully explained, to and thoroughly under- 
stood by the accused and their counsel 
^hat the steps were taken in order to 
secure the attendance of the absconding 
accused which could not be secured by 
Ss. 87 and 88, Criminal P. C. In my. 
}U(lgmQnt this is not a proper explana- 
tion and in fact it goes a long way to 
support the arguments of the counsel 
for the applicants that the accused can- 
not expect to liave a fair and impartial 
trial in the District of Rawalpindi. The 
Magistrate may have reasons of his own 
for cancelling licenses and adopting 
other administrative measures. I am 
loot concerned with them. But cer- 
jtainly he is not justified in adopting 
(measures with a view to bring pressure 
'to bear upon the accused in the hope of 
itheir producing the absconders. It is 
not the duty of the accused person to 
jproduce his absconding co-accused per- 
sons before the Court and I am perfectly 
iclear in my mind that a Court of justice 
jig not justified in exercising any pres- 
|sure upon an accused person before it 
with the object of coercing him to pro- 
duce persons who are fugitives from 
justice. ^ 

The, concluding sentence of the expla- 
nation of the learned Magistrate em- 
bodies a very laudable sentiment when 
he says that he would leave no means 
untried by which fugitives from the 
Courts can be induced to abandon their 
absconding. This is very commendable 
Jindoed But the, question is whether 
alter employing such means in the 
of i^ressure upon the accused per- 
sons whom ho is trying, as a Magistrate 


he should be permitted to go on with 
the trial of the case, however open his 
mind may be. In my judgment on the{ 
affidavit filed by the applicants read 
with the explanation of the .learned 
District .Magistrate the aconsed mustj 
have had reasonable apprehensions in 
• their minds that their .case woi^^ld npt* 
be tried in that calm and judicial atmos- 
phere and with tfeal; detachment which 
every accused person .is entitled to: 
expect in a Court of justicb. I there- 
fore order that thi^ case should be 
transferred to the neighbouring District 
of Atlfock at Campbellpnr. Tlie District 
Magistrate of Attock may either try the 
case himself or send it for trial to arfy 
other Magistii^ta subordinate to him 
and competent to try it. 

There is an application for bail on 
behalf of one Suleman who had been 
absconding and who after the iJreafenta- 
tion of the application now under con- 
sideration has been arrested. I under- 
stand. the throe accused persons had 
been let out on bail at a very early 
stage of the proceedings. I do not see 
any reason vvhy the same privilege 
should not be extended to Suleman who 
has now been produced before the Court 
as an under- trial prisoner. I therefore 
order that Suleman should be released 
on bail provided he gives security to 
the satisfaction of the District Magis 
trate. This security should hot under 
any circumstances exceed the* sum of 
Rs. 2,000 on which his co-accused have- 
already been let out, 

n.v./n.K. Application granted. 

1930 Cr, Cases 1050 

(Lahore) 

Tkk Chand, J. 

B^ishan Xal and others — Accused — 
Petitioners. 

v, 

JSm;)6fror— Opposite Party. 

Oriminal Miso. Appeal No. 125 of 1930, 
Decided on 16th July 1930. 

Criminal P. C. (1898), S. 526-*Cateft of 
importance thould be tried in calm -and 
quiet atmo/phere— Where incidents occur 
raising apprehension in minds of* accused 
thaA they would not have fair trial, their 
cases should be transferred to another dis* 
trict. 

Oases which assume an importauca of their 
o\!fn should ba tried in a calm and quiet 
atmoaphero where all proper and legitimate 
facilities can be provided both to the pro- 
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edoution and the defence. Where certain 
inoldente take place in a district, which raise 
a reasonable apprehension in the minds cf the 
aocnsed that they cannot have a fair and 
impartial trial there, then the accused are 
entitled to have their case transferred to 
another 'district : A. I. R, 1923 Lah* 264 ; 
A. I. R. 1926 LaJi, 361 and A. I. R, 1928. 
Jjah. 1, ReL on. [P 1054 G 1] 

' •SJiamair ' Ch&nd — for Petitioners. 

Addl. Govt, Advocaie — for the Crown. 

Order . — In ]ibis and hhe connected 
petitions, OHminal. Misc. Nos. 126 to 130 
of 1930, the vSiTioua petitioners apply for 
trahsfer to another district of certain 
criminal cases ponding against them in 
the Court of Mr, W. Jackson, Mag is- 
tfat^e, E'irst Glass, Gurgaon. As all these 
cases are closely connected with one 
another -and the petitions have been 
argued together by counsel for both 
sides, they will be disposed of in this 
judgifken-y. • 

The . petitions are supported by a 
large number of lengthy aflidavits and 
in reply several counter-affidavits and 
written statements have been filed by 
the learned Additional GoWnment 
Advocate. These documents contain 
numerous allegations and counter-al- 
legations of a serious nature, but I do 
not think it necessai*y to deal with most 
of them. Some of these allegations 
appear to be irrelevant: to the quosbions 
which require decision 6y me at this 
stage, \{hile others relate to matters 
which are likely to form the subject of 
investigation at tb6 trial, and on which 
for obvious reasons, it is not desirable 
to express any opinion at present. I 
shall 'therefore confine myself to those 
points, only which I consider are 
absolutely essential for the proper 
disposal of these petitions. 

It is common ground between the 
parties that in March last disputes re- 
lating to the question of kine slaughter 
arose between the Hindu and Mahome* 
dan residents of Mapza Jharsa, which 
is situate at a distance of about one 
mile from the civil station of ’Gurgaon. 
These disputes are alleged to , have in- 
creased in intensity early in April, and 
as a breach of the peace was apprehen- 
ded, proceedings under S* 107, Criminal 
F. C., were started against oertain* mem- 
bers of each community in the Court ef 
Mr. Said Zaman Khan, Magistrate, 1st 
Glass. Some of the persons proceeded 


against, moved this Court for transfer 
of the cases and by order of Currie, J., 
(Cr. R. No. 83 of 1930) they were trans- 
ferred to the Court of Mr. W, Jackson, 
Special Magistrate, Gurgaon. It is stated 
that Mr. Jackson has«examined most 
of the evidence which the parties in- 
tended to produce in these cases and 
they are now nearing completion. It 
may be made clear»that in the petitions 
before me we are not oonceVned with 
those cases. 

It is alleged that soon after proceed- 
ings under S. 107 bad been started in 
the aforesaid cases, a number of lawyers 
and olther^itizei^^ of*Gurgaen including 
th^ President and Secretary of the Dis- 
trict Bar Association, the Vice-President 
and two members of the Small Town 
Committee, two Kursi Nashins and a 
Bazar Chaudhri, constituted themselves 
in a “defence committee” in order to 
arrange for the defence of the Hindu 
accused and to make representations 
.to the authorities in connexion with^ 
disputes at Jhatsa. Some of the lawyer 
members of this committee appeared as 
counsel for the accused in the security 
case and others joined in deputa- 
tions which waited upon the Commis- 
sioner and other officers to support the 
position which had been taken up .by 
the Jharsa Hindus. The Commissioner 
passed orders early in May 1930, per- 
mitting the slaughter of kine in the 
village on certain conditions, and also 
the construction of a now slaughter- 
house near the Government .Agricul- 
tural Farm for the supply of beef to the 
civil station. These orders are stated 
to have become known at Gurgaon on 
9th, one day before the Id celebrations. 
It is alleged that'on the night between 
the 9bh and 10th a new slaughter-house 
was actually constructed near the Farm, 
which certain Hindus attempted to de- 
molish the next day. Against these per- 
sons five different cases were started: one 
under Ss. 307-332-149, 1. P. C., another 
under Ss. 332-363 and the remaining 
three under Bs. 447, 143 and 147, respec- 
tively. Besides this certain* other per- 
sons were prosecuted under B. 34, 
Police Act, and proceedings underlS. 107, 
Criminal P. 0. were taken against Whe 
members of the defence committee 
eluding the lawyers, as, (so it is. alleged} 
information had been receded th^i 
they were • 
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*^iiistigating the mambare of tba Hindu publio 
to deatcoj the Blaughtar-houBe,'* 

and that this was likely to give rise to 
a breach of the peace. All these cases 
were assigned to Mr. Jackson for trial. 

About this tiope Lala Baghubar Dyal, 
Advocate and President of the Bar As- 
eociatioD, who is one of the accused in 
the S. 107 case, filed a criminal com- 
plaint under Ss. 342-500-504 against, 
Mr. Said Zaman Khan, E. A. C., and 
Munshi Karar Hussain, Tahsildar. This 
complaint has since been dismissed in 
limine by the District' Magistrate on 
the ground that sanction under S. 197, 
Criminal P. 0., had not been obtained 
beforehand. A petition for revision^ of 
this order of dismissal is stated to be 
pending before the Sessions Judge. 

Of the other lawyer inambars of the 
defence comdiittee who had been pro- 
ceeded against in the security case 
Messrs. Anand Jiwan, Roshan Lai and 
Har Swamp, pleaders, were engaged to 
defend the accused in the case under 
Ss. 307-147 which, as stated already, had 
been instituted against some persons 
who were alleged to have taken part in 
the incidents of 11th May. Before much 
progress could be made with this case 
a fresh case under Ss. 307-117 was insti- 
tuted against these lawyers (Anand 
Jiwan, Roshan Lai and Har Swarup) on 
17th June 1930, on the allegation that 
they had abetted the commission of the 
very ofl’enoes for which their clients 
had been challaned originally. In this 
case three other lawyers, Messrs. 
Eaghubar Dyal, Pokhar Das and Gajraj 
Singh, and two Kursi Nashins, Janki 
Das and Shanker Lai, who were all 
members of the defence committee, 
were also made accused ' persons. 

In order to defend themselves in the 
newly started case under Ss. 307-117 
the aforesaid persons engaged two other 
local pleaders, Lala Din Dyal and 
Thakur Anand Pal, who were neither 
members of the defence committee nor 
are they alleged to have been concerned 
in any other way in the incidents of 
11th May., *But on 30th June 1930, after 
the house of the three lawyers accused. 
Rosfaati Lai, Anand Jiwan and Har 
Swarup, had been searched, the police 
proceeded to the house of these two 
pleaders, Anand Pal and Din Dyal, and 
altter fi^arching them and the office of 
Anand Pal carried* away a number of 


documents, including those which their 
clients had entrusted to them for the 
conduct of the case. 

The learned counsel for the peti- 
tioners has urged that the local autho- 
rities haye acted in a ^^high-handed 
manner” in first proceeding under S. 107, 
Criminal P. C. • against the members of 
the defence committee, then instituting 
a fresh case of> abetment against such 
members of the committee as persisted in 
defending the accused in the S. 307 case, 
and lastly in searching the houses of 
Messrs. Anand Pal and Din Dyal who 
had undertaken to defend the lawybr 
accused in Ss. 307-117 case, removing 
therefrom papers connected with their 
defence. He has argued that all this 
was done deliberately, and of set pur- 
pose, to hamper the defence of the ac- 
cused persons and of “striking terror” 
amongst those who were rend er hi g "^legi- 
timate assistance to them. He has also 
pointed :* out certain irregularities in 
the searches, and has asserted that it 
has now become practically impossibla 
for his clients to secure adequate legal- 
advice at Gurgaon. 

On behalf of the Crown the learned 
Additional Government Advocate has 
deaiod that these acts wore done with 
any such sinister object and has con- 
tended that the security proceedings 
against the defence committee and the 
case under Ss. 117-307 against the lawyer 
accused, were started as a result of in- 
formation received during the investi- 
gation into the incidents of 11th May. 
He has also stated that the house of 
Messrs. Anand Pal and Din Dyal were 
searched for the reasons explained by 
Mr. Hopkins, Superintendent of Police, 
in his affidavit, dated 13th July 1930, 
that in the course of search of Har 
Swai'up’s house .information was re- 
ceivel that some papers relevant to 
the 

''case ;night be found in the poasesBion of 
Thakur Anand Pal. The houae of this pleader 
was therefore searohed and information was 
duly sent to the llaqa Magistrate.*' « 

The learned Additional Government 
Advocate argued that all this took place 
“in ^t he ordinary course.” 

It is not necessary for me at this stage 
to express any final opinion on these 
two rival suggestions, or on the legality 
or otherwise of these prosecutions and 
searohes. But accepting for the moment 
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the case for the Orown, that all was 
done innocently and **in the ordinary 
course/’ 

I think •there can be no room 
for doubt that the acts enumerated 
above afe ^ufQcie^ to raise a reasonable 
apprehension in th 0 .*minds of the peti- 
tioners that they, cannot have a fair and^ 
ioSpartM trial* at Gurgaon. • Whatever 
'the explanation might be, the broad fact 
remains that most of the*. persons who 
had taken upon*themselvdS the duty of 
defending the acoiised persons in these 
cases had been eUhbr themselves prose- 
cuted or otherwise disgraced. AU this 
might be mere coincidence, but the 
saquence of events is calculated to create 
an ftnpression in the mind of an ordinary 
citizen tljat it is not safe to assist these 
accused persons in their defence. There 
seems to be no doubt that the action of 
the police in searching the houses of 
Anand Pal and Din Dyal was very hasty 
and ill-advised, even if it was not illegal, 
a matter on which I desire to express no 
opinion. Even if any relevant docuiuents 
were believed to have been in the posses- 
&ion of these pleaders, and the police 
had the right to insist on their produc- 
tion, the proper coarse to adopt would 
have been to ask them to produce them 
rather than to subject them to the in- 
dignity of a search. It would be a sad 
state of affairs, indeed, if the impression 
were to get abroad that every time a 
legal pr^cDitioner has been engaged to 
defend an accused person and is entrusted 
hy his clients witTi papeis which are 
relevant to his defence, he has to run 
the risk of his house being searched by 
the police without any warning and the 
papers seized. 

Another matter on which there has 
been much argument before me relates td 
certain conversations which are alleged 
to have passed between Mr. Said Zaman 
Khan, Ilaqa Magistrate, and certain law- 
yers at the house of the former on 12th 
May, one day after the alleged riot. In 
this connexion five ^affidavits sworn to 
by La|a Prabhu Dyal, advocate, and 
Meaprs. Pearey Lal, Shiv Narain Mathur, 
Nagar Mai Gupta and Prabhu*Dyal Garg, 
pleaders, ha^re been filed before me, 
stating that in the course of these tsonfer- 
sations, Mr. Said Zamsfb Khan stated 
that the authorities had ‘enough material 
against 20 Hindu lawyers' and that thhy 
wotild be proceeded against 


“if they showed any interest in the case put up 
by the police Against the aooused in connexion 
with the alleged ooourrenoe of 11th May 

Counsel for the petitioners has strongly 
relied upon these affidavits as suggesting 
that the lawyers-petitioners were prose- 
cuted because they continued to defend 
the accused implicated in the “alleged 
occurrence.*' In reply the learned Addi- 
tional Government Advocate has drawn 
my attention to a Statement which had 
been sent by Mr. Said Zaman fehan deny- 
ing that any such conversations took 
place. • He has also placed on the record 
three letters purporting to have been: 
written by three other pleaders Messrs. 
Pohap Sir^h, Mashtrfq AhnePad and Pan- 
dit^Shiv Narain in reply to demi-official 
letters sent to them by the District 
Magistrate on 4bh July 1930. In two of 
these letters it is stated that no such 
conversation took place in tfieir presence, 
while the writer of the third does not 
pretend to remember everything that 
was said on the occasion. Mr. Sbamair 
• Cband has emphasized the fact that 
where as on other points sworn affidavits 
have ' been filed even by the District 
Magistrate, the Buperintendent of Police 
and the Special Magistrate, Mr. Jacksoni 
the denials relating to these conversa? 
tions are contained in unsworn state- 
ments, and in unproved letters which arq^ 
stated to have been written to the Dis-; 
trict Magistrate in reply to the demi- 
official letters sent by him. He there- 
fore says that these documents should 
bo left oat of consideration, and the 
affidavits of his clients accepted without, 
farther investigation. He has also stated 
that of the pleaders, whose letters are 
produced by the Crown, one is Pohap 
Singh, and that the petitioner Oajraj 
Singh had stated' before Mr. Jackson, two. 
months earlier, that this false case had. 
been instituted against him at the in- 
stance of the faction to which Pohap ' 
Singh belongs. As stated already I do 
not propose to express any opinion on 
the merits of the alleged incident at 
Said Zaman Khan’s house as it was. 
admitted that this matter would be 
raised at the trial. It is ^however of 
importance for one of the present pur- 
poses as indicating the seriousness of 
the allegations which require inve^i* 
gation. » 

What has been stated above is suiSg.. 
ciant to show that tbesd cases^ have as- ' 
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aumed an importanca of their own, and 
that they should be tried in a calm and 
quiet atmosphere where all proper and 
legitimate facilities can be provided, 
both to the prosecution and the defdnoe. 
Certain incidents have unfortunately 
itaken place at Curgaon, which rightly 
jor wrongly lend colour to the idea that 
such an atmosphere does not exist at 
Gurgaon. These petifjions therefore fall 
within the- rule laid down in Sardari 
Lai V. Emperor (1), Amar Singk v. Sadhu 
Singh (2) and Ghifanji Lai v. Emperor 
(3), and I am constrained to hold that 
they must be tried in another district. 

But while I think that the ^uasos 
should be transferred to*another district. 
I wish to make it clear that the allega- 
tions made in the petition against 
Mr. Jackson are without substance. The 
allegation that he had been entertained 
at certain “parties’* with a view to in- 
fluence him was withdrawn by Mr. Sha- 
mair Ohand on seeing Mr. Jackson’s 
affidavit, and as to his findings in the 
judgment in the S. 34 case, 1 do not find 
that they have any direct bearing on 
the cases against the petitioners or are 
likely to prejudice them in their trial. 
I^therefore wish to place it on the re- 
cord that should Mr. Jackson be posted 
to the district to which those cases will 
•be sent for trial ho shall not bo 
debarred from trying them. 

Of the places suggested for the trial 
■of these cases I consider that taking all 
things into consideration Hissar is the 
more suitable. 

I therefore accept these petitions, 
and direct that the criminal case men- 
jtionod therein shall be triad at Hissar 
by such Magistrate as may be nomi- 
nated by the District Magistrate, and 
that if Mr. Jackson happens to bo posted 
there he sh3.U not bo debarred from 
trying them, 

R.M./r.K. Petitions ac^epted^ 
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(Lahore) 

Agha Haidar, J. 

Taka a a Ham — Accused '^rPetitioner. 

v. , 

Emperor — Opposite Party. 

Criminal Appln. Nq. 137 of ItlSO, Deci- 
ded on 4th August 1930, for transfer of. 
the case. ■ “ ' * , 

Criminal P. C., S. 576— Accused applying 
for transfer without knowledge of Magis- 
trate— Magistrate examining 12 prosecution 
witneises and ^ the accused— Accused, in 
answer to questions, disclosing his applica- 
tion for transfer to High Coii^rt— Magistrate 
making order refraining from further 
proceedings till order o^ High Court— At 
the end of the order Magistrate cancelling 
bail bond of the accused holding that there 
was prinia facie case against accused — Case 
was fit for trantfer. 

Whera ivx accined appligd for trinsfec of his 
o.asa to the High 0 jurt without informing the 
trying Magiatrate and wheie ths Magistrate exa- 
mined a number of witnesses for the proaecution 
and examined the aooused aud*the af/eu^ed^ in 
answer to oiio of the questions disclosed that 
he had applied for transfer and the Magistrate 
made an order stating thit he refrained from 
talcing further prooeodings until the order of 
the High Oourt, but at the same time oanoalled 
the bail, hi^lding thit then? was prima facie 
evidonoe against the accused. 

If eld : that this was not either a correct or a 
coasietent attitude for the learned Magistrate 
to adopt. Oaco having correctly expressed an 
Opinion that h*. *h’ef rai ned fcjm farther pro- 
ceedings” in view of the application made to the 
High C^urt, he ought to have stayed his hands 
completely for the time and certainly he ought 
not to have talc jti the sirioiia aid drastic step 
of cancelling the bail bonds of the accused and 
that this proceeding was likely to nroduoe A 
reasonable apprehension in the mind of the 
accused that ho would not have a fair and im- 
partial trial before the Court, and this was 
therefore a fit case for transfer. [P 1055 0 1, 2] 

M. L, Puri And Chandra firupta-^tor 
Petitioner. 

D. R, SaivhnP !/ — for the Crown. 

Judgment. — This was an application 
lor the transfer of a case pending in the 
Court of M)r. Ciincoln, the District Mag- 
istrate of Muzaffargarh. So far as the 
affidavit accompanying the application 
is coneorned, on a perusal of the allega- 
tions contained therein, I do not think 
that it makes out any case for the 
transfer. ^ 

It appears that on llth July 1930 a 
notice wa^ issued on the application by 
a learned Judge’^of this Court and further 
proceedings were stajred. Before llth 
July the Magistrate however' does not 
appear to have been informed that an 
application for transfer had been made 
to this Court, and oh llth July 1930 in 
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the ordinary course a number of wit- 
nesses for the prosecution were exa- 
mined. It must have taken the best 
part of the d«y inasmuch as no less than 
12 witnesses examined on 11th 

July. At the contusion of this fairly 
volbminous evidence the statement of 
ffakaya Bam accused was, taken down, 
and ki Snswer to one of the* questions 
'put to him he stated %hat he had applied 
to the High Court for the transfer of the 
case. Afteii!' thiS statement the Magis- 
trate passed an order dated 11th July 
1930 in which lie-cfearly stated that in 
view of th^ statqpent of Takaya •Bam 
that he bad applied to the High Court 
for the transfer of the case frpm his 
Oouft, ho refrained from taking further 
proceedings until the next hearing by 
which time he thought that the order 
of the High Court would be communi- 
cated ^o inim.. It is quite clear that he 
had no knowledge of this application for 
transfer before the accused Takaya 
Bam made his statement. 

The learned counsel for'bhe applicant 
has admitted that no application under 
S. 526 (8), Criminal P. C., had been made 
to the Magistrate. The Magistrate made 
this mistake that while observing that 
he “refrained from further proceedings’* 
he, at the conclusion of his order can- 
celled the bail which had been allowed 
■by the Sub-Divisional Offioor. Alipur, 
holding that there was prima facie evi- 
dence agajnst both the accused and re- 
manded the accused jio the lock-up. This 
was not either a correct or a consistent 
attitude for the learned Magistrate to 
[adopt. Once^ having correctly expressed 
;an opinon that ho “refrained from fur- 
ther proceedings” in view of the applica- 
tion made to the High Court, he ought 
to have stayed his hands completely for 
the time and (sertainly he ought not to 
have taken the serious and drastic step 
of cancelling the bail bonds of the ac- 
cused and sending them to the lock-up. 

I do not propose to taka any action on 
ithe present application on the basis of 
the affidavit which has been filed along 
with it, but having regard to the some- 
, what inconsistent , attitude adopted by 
ithe learned Magistrate in the matter I 
jthink it would be expedieij^t for the' ends 
jof justice if the case were to be tratis- 
Iferrad to some other competent Magis-^ 
itrate in the same district. The evidence 
which has been so far recorded would 


stand and it would not be open to the 
accused to insist upon the witnesses for 
the prosecution being examined afresh. 
In making this order T do not cast 
any reflection upon the impartiality or 
integrity of the learned, Magistrate. I 
fully realize that the applicant has nut 
acted in a frank and straightforward 
manner in not informing the Court, 
early in the day on*llth July 1930, that 
ho had made an application fot transfer 
in the High Court and that he reserved 
this information until after a number 
of witftesses* for* the prosecution had 
been examilned ; but this procedure of 
canoeDing the haiji bond of ths applicant 
aftev the Court has already decided to 
refrain from all further proceedings was 
something like a parbhian sliot which 
might have produced a reasonable ap- 
prehension in the mind of the accused 
that he would not have a fair and im- 
partial trial before the Court. Truier 
all these circumstances I order the 
transfer of the case from tihe Court of 
the District Magistrate. 

Mr. Khaliq Dad Khan. Piub- Divisional 
Officer, has himself shown a disinclina- 
tion to try the case, ff there is no 
other competent Magistrate in the dis- 
trict to horn the caso might bo trans- 
ferred, in that case it will bo necessary 
to transfer the case to the neighbouring 
District of ^lulban. The District Magis- 
trate of Multan may either try the caso 
himself or place it on the file of any 
other competent Ma.gisbrate in the Dis- 
trict. In the meantime the order of the 
District Magistrate can33lli;ig the bail 
bond of the accused will be vacated. It 
would, of course, bo perfectly competent 
to the Magistrate to whom the case is 
transferrei for trial, to make such order 
as he deems necessary having regard to 
the materials on the record. Hie dis- 
cretion in the mabfeav shall not be ham- 
pered in any way. 

K.N./b.K. Ord er acr.ordtntjnh 

1930 Cr. teases 1055 

(Madras) « 

Wallack and Jackson, JJ. 

Ekamhfira Mudali — Accused — Pati* 
tioner 

V. ^ 

Alamelarnmal — Bespondents. j 

Criminal Bevns. Nos. 671 and 572 of 
1929 and Criminal Bevn. Pdtns. N.ds. 6X9 
and 520 of 1929, Decided on March^ 

1930, '* \ 
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Criminal Trial ^No subordinate Court can 
decide whether its proceedings should be 
treated as null— If it is thought that there 
is mistake matter must be referred to High 
Court. 

It must b3 tikeu as tha proo3dural 'law ia 
the Pretiideucy of Madras that no subordinate 
Court oan sit in rovision upon its own record, 
and decide whether upon a certain view of the 
facts its proceedings should be treated as null. 
If it is thought that a mistake has been com* 
mittod, the matter must be reforrei to the 
High Court; 42 Cal 365, not Foil; 2 Weir 307 
Effpl; 11 iVeir 308, Ref. [P 105G 0 2] 

/I. Ramswami for Petitioner. 

P, Govinda Menon — for ,8e3pop<ients. 

Public Prosecutor — for the^Crown. 

Judgment.— Xhe petitioner hte been 
Bentenoed to a fine of Es. 15, in der^ault 
two weeks’ rigorous imprisonment under 
S. 352, I. P. C., in the following circum- 
stances. The case was filed before the 
First Class'Bench, Vellore, on 19th Feb- 
ruary 1929 and posted to 26th Febru- 
ary. On 26th February, according to 
the diary extract, it was adjourned to 
1st March. On Isb March the com- 
plainant was absent, and the accused, 
the present petitioner, was acquitted 
under S. 247, Criminal P. C, On the 
5th March the complainant's vakil re- 
presented that the posting to the 1st 
was a mistake for the 5th. Thereupon 
an entry was made in the diary for the 
5th March: 

"Alamelu Ammal prefers a omplaint against 
Hkambara Mudali. Her sworn statement is 
recorded. The case is taken on file under 
S. 262, 1. P. 0., and posted to I9th March 1929.** 

This was merely a revival of the old 
complaint dismissed on 1st March 1929. 
There was, as a matter of fact, no fresh 
stamped complaint and no sworn state- 
ment on 5th March. There was a com- 
plaint on plain paper dated 5th March 
and a sworn statement dated 26th 
March. The petitioner complains that 
having once been acquitted he cannot 
be retried for the same offence. The 
President thinks that his Court can act 
as a Court of revision and decide which 
of its decisions may or may not be 
quashed. In any circumstances there 
is no legal authority for making false 
records m the Court's diary. If the 
President thought he could treat the 
ordfr of acquittal as a nullity, he should 
tiave dona iso, proceeding with the ease 
td 19tb February on 5th March as 
^though nothing had happened on 1st 
March. # Bet tnch procedure is quite 
oQuitery to tbe .Oqde, which has never 


contemplated a Court sitting in revision 
upon its own completed and pronounced 
judgments. The President, if he 
thought there had been a miscarriage of 
justice, should have rpferrad the matter 
to the District Ma|istrate, who, if so 
advised, could have acted under S. 4^8. 

A case vei^y similar to the preseuj 
case is considered in Achamhit ' M^:zndal 
v. Mahatab Singh (1), and there it is held 
that the acquittal following upon a mis- 
take about the posting date^is a nullity, 
and tho trial may proceed as if it had 
never been pronounced. ‘ This ruling is 
in te^rms based upon, High* Court pro- 
oeediQgs^ 17th August i875 No. 1793 (2), 
but the Madras decision ia no authority 
for the Goiirb acting in revision 'hpon 
its own proceedings. A Tljird Class 
Magistrate posted a case to a certain 
date without informing the parties, and 
on their non-appearance j^cqu,ittcd the 
accused. The District Magistrate order- 
ed him to restore the case to hie. The 
Sessions Judge questioned the legality 
of his order and this Court, holding that 
the Third Class Magistrate’s procedure 
was substantially irregular, set aside the 
order of acquittal. It did not confine 
itself to returning the record with the 
observation that there was no cause for 
interference, which it would have done 
if it had held, as the Calcutta case as* 
sumes, that the Third Class Magistrate 
could himself restore the case That the 
District Magistrate has no jurisdictfon 
to order a retrial was ruled in the next 
case but one in IVetr’s Collection: see 11 
Weir 308 C. P. 342. It must be takeu 
as the procedural law in this province! 
that no subordinate Court can sit in| 
revision upon its own record and decide 
whether, upon a certain view of the 
facts, its proceedings should be treated 
as null. ,Jf it is thought that a mistake 
has been committed the matter must be 
referred to the High Court. The peti- 
tion is allowed; the sentence is can- 
celled; the fine is ordered to be re- 
funded; and the "President is enjoined 
that his-diary must be a plain jreoord of 
fact and not a pious adaptation tq cir- 
cumstances. 

P.B.s./s.K. Petition allowed. 


(1) [1916] 43 Cal. 365SS16 Or. L. J. 148=37 
I. 0. 312. 

(2) 3 Weir 807. 
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1930 Cr. Cases 1057 (1) 

(Calcutta) 

Cuming, J. 

S. 0. iV'awd/— A^^sed — Petitioner. 

Corporation of Cahutta — Complainant 
-^Opposite Party. 

Oriipi*fl'l Bevn^.’ Not 1415 to 1422 of 
1529, Decided on 14th January 1930, 
from order of Presy. and Municipal 
l^gistrate, Calcutta D/- 26tTi September 
^929. 

Crliuinal P.C., S. 2,0 0 — Coniervancy Over- 
seer of Calcutta Corporation is public 
servlint — On written complaint by* such 
officer it is not necessary to examine com- 
plainant before issuing process — Calcutta 
Municipal Act, S. 554— 'Penal, Code S, 2]. 

A conRarvenoy officer of the C .^rporation of 
Calcutta is if public servant within the moan- / 
ing of S. 21, I. P. 0. and as such on the/ 
written complaint of such officer made in 
the discharge of his official duties it is not nej 
cessary to oxamfno the complainant before isi 
suing projess. [P 1057 0 ^ 

Siiresh Chandra Talulcdar and Mohen 
dra Kumar Ghose — for Petitioner, * 

Md, Nurul Tluf] Choivdhurtj — for Op- 
posite Party. * 

Order.-- -These four rules arise out 
of four separate prosecutions for putting 
up scaffoldings in a public lane belong- 
ing to the Corporation of Calcutta 
without obtaining licenses for so doing 
from the Corporation, The petitioner 
was apparei’ntly charged with obstruc- 
ting this lian’e on four separate occasions. 
For each of these ot^structions he was 
convicted and lined Bs. 20, 

The ground which has been urged on 
bis behalf by»Mr, Talukdar is that the 
separate prosecutions and convictions 
were not maintainable and illegal, be- 
cause the obstruction was one and the • 
same in each of these cases and there- 
fore he could not be tried and •convicted 
four times for the same offence. Whe- 
ther the obstruction for which he was 
prosecuted was the same in all the 
four oases or was a dilterent obstruction 
is obviously a question of fact. When 
the petitioner was prosecuted dn these 
four •charges he heyet alleged in his 
defence that the obstructions complained 
of were* one arid the eame.. This 
l)oint obviously turns* uapn a question 
6f fact which was not raised by the 
faetitioner when the cases were tried^ 
^nd I have no mtttBri^tl before me on 
Which I can possibl/ aecldb Whether 
1930 Or. 0. 133 


the cases referred to the same obstruc- 
tion or different obstructions. 

Mr Talukdar had then argued that, 
the convictions and sentences are bad! 
in law, because the learned Magistrate 
did not examine the complainant ac- 
cording to the mandatory provisions of, 
law before he issued the processes. 
The answer to this contention lies in 
Xiroviso (aa) to S. 200, Criminal P. 0. 
which provides: * 

“when fcho complaint is made ia writing 
nothing herein contained shall be doomed to 
require tjia oxaxni nation of a complainant in 
any case in ^which *tho complaint has been 
made by a Court or by a public servant acting 
or purporting to act in the discharge of his 
offioi|l duti^.” 

The person who made the complaints, 
was a Conservancy Overseer and pur-' 
ported to act in the discharge of his 
official duties. He was clearly a Muni- 
cipal officer or a servant of the Corpo-' 
ration and therefore under S. 564, Cal-' 
cutta Municipal Act, 1923 he is a public^ 
servant within the meaning of 2l‘i 
i. P. C. There is therefore no substance’ 
whatever in this contention. 

Lastly Mr Talukdar has argued that 
in the facts and circumstances of the 
case the conviction is improper. As 
far as I. can understand Mr. Talukdar 
he would seem to urge that as the build* 
ing is now finished and the whole oc- 
currence took place some time ago the 
prosecution was improper. He does not 
suggest that it was illegal. Why it 
would in such circumstances be consi- 
dered improper I entirely fail to under- 
stand, The mere fact that the building 
the construction of which caused the 
obstructions has been finished would be 
no reason for condoning the offence of 
obstructing the road during the con- 
struction of the building. 

These are the only points which Mr. 
Talukdar has argued. The result* is all 
four rules stand disoharged. 
r.M./b.K. Buies discharged^ 

1930 Cr. Cases lOSJ (2) * 

(Calcutta) 

0. C. Ghose and Peabson, JJ. 
Ilarbhorsha Mahommed aifd another 
— Febiliioners. 

V. 

Jhapuran Bibi — Opposibe Parby. * 

Crimioal Bevn. No. 1311 pf '1939,,. 
Peoided on IQblb Peoember 1929, fropk 
order of Bees. Judge, JalpaigtrL P/. ^ 
29th Augusb 1929: . 
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P«nal Code. S, 363— Enticing awey minor 
girl whoee mother had lost right to guar* 
dianship by virtue of marriage — Accused 
muit be given benefit of doubt. 

Where a minor daughter of a wom^n who 
has married an outsider and sc lost her right 
to lawful guardianship of her daughter has 
been enticed awaV, the enticer cannot be con- 
victed under S. 863. [P 1058 C 2] 

Probodh Chandra Chatter ji and 

Biresioar Chatterjee—lor Petitioners. 

Satindra Nath ^Mukerjee — for the 
Crown. 

C. C. Ghose, J. — This matter was 
argued before us on Friday last and 
has been argued today. We have had 
the advantage of hearing Mr. Sr^^tindra 
Nath Mukherjee on benalf of'the Crpwn. 
But having examined the record we are 
of opinion that the case against the 
accused is not a clear one. The matter 
really depends upon this : as to whether 
Jhapuran Bibi had lost her right to the 
lawful guardianship of hef minor 
.daughter Amiran Bibi. If she has lost 
her right then the accused must be 
^iven the benefit of the doubt and their 
conviction set aside. If however she 
has not lost her right then the convic- 
tion and sentence must remain. Now, 
‘Mr. Mukherjee has gone into the mat- 
iier and has, with great candour, ad- 
mitted before us that Jhapuran Bibi 
bad married a person who was not 
related to the infant within the prohi- 
bited degrees as laid down under the 
Mahomedan law. In other words 
Mr. Mukherjee admits that Jhapuran 
Bibi had married a person who was an 
^outsider so far as the family were con- 
nerned. It follows therefore that 
Jhapuran Bibi had lost her right to be 
the lawfu^ guardian of Amiran Bibi. 
If that was so then* the conviction of 
the accused under S. 363, 1.P.C., cannot 
be sustained at all. Mr. Mukherjee 
had ac^dressed to us a lengthy argument 
with the object of showing that al- 
though Jhapuran Bibi might have 
ceased to be the lawful guardian of the 
infant Amiran Bibi she was still en- 
titled to the lawful custody of Amiran 
Bibi, she having entrusted herself with 
^he lawful custody of the infant before 
'Shocmarried an outsider. This is a 
ipecious. ingenious and attractive argu- 
ment. But having regard to the facts 
in this case the whole point is whether, 
Hn the circumstances, the accused should 
ipt shouTE not have been given the bene*^ 


fit of the doubt, We are of opinion 
that the circumstances were and are 
such that it is our primary duty to 
examine the case of the'accused with 
very great scrutiny sCnd if, as we have 
come to, the conclusion that Jhapuran 
Bibi has ceased to be the lawful guar- 
dian of Amiran Bibi .on her marri^gti 
with an outsider, the accused mtist be 
given the benefit oi the doubt. It fol- 
lows therefore that the conviction and 
sentence must be set aside. ^ 

The accused who are qn bail will *be 
discharged from their* bail bonds. 

V.B./r.K. Conviction set aside^ 

1930 Cr. Cases 1058 

(Calcutta) 

Graham and Panckridpe, JJ. 

Panohanan Sarfcar— Accused — Peti- 
tioner. 

V. > 

Emperor — Opposite Party. 

Criminal Bovn. No. 582 of 1930, De- 
cided on 24:th June 1930, from order of 
Magistrate, Asansol, D/- 14th April 
19S0. • 

(a) Criminal P. C., S. 347 — Magiitrate*ia 
empowered to commit cate to Setaiont on 
deciding that he should not try it provided 
evidence is completed. 

A Magistrate has power at any stage of the 
proceedings to decide that the case is one 
which he ought not to try and which ought to 
be committed to the Sessions and he should 
ordinarily commit the case for a trial, provided 
the evidence has been completed. [P 1050 G 9] 

(b) Criminal P.C., S. 350 (1), prevUo (a)— 
Enquiry before comiritment — De novo trial 
is not necessary. 

Where proceedings are in the nature not of 
a trial but merely of an enquiry preparatory 
to commitment, the necessity ai any provision 
for de novo trial does not eixst. [P 1060 0 1] 

Manmatha Nath Roy (Jr.)— for Peti- 
tioner. 

Nirmal Chandra CJiaferayarfy— fortha 
Crown. 

Graham, J. — In this case a rule was 
issued on the District Magistrate of 
Burdwan to show cause why an order 
of the Magistrate^f Asansol dated 14th 
April 1930 refusing the petitiijiner's re- 
quest for a de novo trial sbould^ not be 
set aside.^or wby such other or further 
order should not be made as might 
appear fit and proper to this Court. An 
application fot revision of the order in 
question was 0iade to the District 
Magistrate of Burdwan and was rejected 
by him on 26tli April, It appears that 
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the petitioner, who was a Tahsildar at 
Asansol under the Maharaja of Gossim- 
bazar, was sent up for trial on a charge 
of criminal bseach of trust under S. 408, 

I. P. 0. The casA^as at first in the file 
of S. E. 'Guha an^ in its early stages 
was' apparently proceeded witfi on the 
footing that it^ was .a tfial. No less « 
than witnesses were examined for 
the prosecution. ThSreafter, it appears 
that the trying Magistr^e left the 
district andr was succeeded by another 
Magistrate Bai Sahib Hiralal Boy. As 
a consequence of that Mr. Guha recorded 
on*29th March 1§30 an order in Jbhese 
terms: ^ 

"As 1 am not going to make over charge 
immaiiiately the case need not be transferred 
jnat now. In the exercise ‘of the power under 
S. 347, Criminal P. C., 1 direq^ that evidence 
shall be taken under S. 208, Criminal P. C.,the 
accused is therefore called upon to cross- 
examine the prosecution witnesses forthwith 
and fil^a list of defence witnesses whom he 
wishes to summon under S. 208, Criminal 
P. C.’* 

After that some of the witnesses were 
cross-examined and eventually Bai Sahib 
Hiralal Boy having succeeded Guha 
recorded an order on 9th April 1930 to 
the following effect: 

"After going through the record I find that 
my predecessor decided under S. 347, Criminal 
P. C., to proceed in accordance with the provi- 
sions of S. 207, Criminal P. C. The defence 
wants the matter to proceed in acoordanoo 
with Ss. 252 and 264, Criminal P. C.** 

After hearing the parties the Magis- 
trate passed the order which forms the 
subject matter of ^e present applica- 
tion. He stated therein that after care- 
fully considering the arguments on both 
sides he t^pught that in view of his 
predecessor’s decision to proceed under 
S. 207, Criminal P. C., he ought to abide 
by that decision and he accordingly, 
followed the same course, and rejected 
the prayer for a de novo trial. The 
petitioner thereupon moved the District 
Magistrate with the result which has 
already been stated above. 

The main contention which has been 
urged before us is that the learned Dis- 
trict Magistrate erred in law in holding 
that -it was entirely within the discre- 
tion of the trying Magistrate* to grant 
the request for de novo trial or not, and 
it has been strenuously argued that he 
ought to have held that the accused had 
a right to a de novo trial. The matteg: 
seems to depend mainly upon the inter- 
pretation to be placed on Ss. 347 and 


350, Criminal P. C. S. 34? reads as 
follows: 

"If in any enquiry before a Magistrate or in 
any trial 'before a Magistrate before signing 
judgment, it appears to him at any stage of the 
proceedings that the case is one which ought 
to be tried by the Court of fiessions or High 
Court, and if he is empowered to commit for 
trial, he shall stop further proceedings and 
commit the aooused under the provisions here- 
inbefore contained.” 

• 

Section 350 provides for cases of con- 
viction or commitment upon evidence 
partly recorded by ond Magistrate and 
partly by anbther. The learned advo- 
cate for the petitioner has contended 
that tile p^roceedings^ were ^ trial and 
thaUthat oeing so he was entitled to 
demand as of right a de novo trial. The.r 
answer to that however seems to be, 
that the Magistrate had undoubtedly^ 
power at any stage of the prooeodingsi 
to decide that the case was one which 
he ought not to try and which ought to 
be committed to the Sessions, and ac- 
cording to this section he would ordi- . 
narily commit the case - for trial pro- 
vided the evidence bad been completed. 
In this particular instance however the 
evidence had not yet been completed 
and therefore it was not possible for 
the 'first Magistrate to make an order 
of commitment. He contented himself 
therefore with merely recording an 
order that the case was one which 
should be committed. Prom that moment 
what had hitherto been a trial became 
an enquiry, and the only reason why 
the case was not there and then com- 
mitted for trial was that the enquiry 
was incomplete it being left by the 
Magistrate to bis successor to finish the 
enquiry and make the necessary order 
for commitment# The argument ad- 
vanced by the learned advocate for the 
petitioner seems really to amojint to 
this that ho wishes to tie the Magistrate 
down to the view which he took of the 
case in its earlier stages. It seems to 
be almost tantamount to saying ‘*oncd & 
trial always a trial.” I do* not lihink' 
that that view can be supported. It is tO' 
be born^in mind that the proceeding be- 
fore the Magistrate was one continuous 
proceeding and the power whicle the * 
first Magistrate possessed to take aotioji 
under S. 347 existed equally in the case 
of the second Magistrate. Furthermore,.* 
it appears to be clear from tl^ record 
that the second lid^gistrate did 
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blindly accept the decision of his pre- 
decessor but that he brought his own 
mind to bear on the matter and came to 
the same conclusion that the case was 
one which ought to be committed to the 
.Sessions. 

Coming now to S. 350 it is important 
to note that the proviso to sub-S. (1) of 
that section refers to the case of a trial 
only, and it is only jn that case that the 
accused may when the second Magis- 
trate has 'commenced his proceedings 
demand that the witnesses or any of 
them should be re-summoned and re- 
heard; or in other words, shat there 
should bo ^ de no^o trial, The pnmciple 
which underlies this proposition^ is 
obvious. Where however the proceed- 
ings are in the nature not of a trial but 
merely of an, enquiry preparatory to 
commitment the necessity of any provi- 
sion for a de novo trial does not exist. In 
^my judgment there has been no error 
of law in this case such as to render it 
necessary for us to interfere in the 
exercise of cur revisional powers. 

On the merits I find it difficult to 
understand why the petitioner who, it 
might be imagined, would be anxious to 
have a speedy .trial should be so insis- 
tent upon a de novo trial in bolding the 
examination of 67 witnesses over again 
and the inevitable delay and expense 
which would result therefrom. 

In my opinion this rule must be dis- 
charged. 

Panckridge, J.— 1 agree. 

B.V./r.K. liule dismissed. 


1930 Cr. Cases 1060 

(Calcutta) 

Graham and Panckridge, J.L 
w Cyril C, Baker — Acgiised — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 137 of 1930, De- 
cided on 2nd July 1930, from order of 
Chief Presidency Magistrate. 

Opium Act (1 of 1878), S. 90 — Meaning 
t>f **prstestion**. 

PoBsesaiou^ implies knowledge, and there 
would be no possession when there is no know- 
ledge on the part of the ostensible ocoupant of 
the cabin or room as the case may bj; Posses- 
sion without kucwledge can hardly have been 
mean^ since in* that case the clement of erimi- 
bal intention or knowledge would be entirely 
wanting. [P 1061 0 1. 2] 

Where there is unidoubtedly ground for grave 
suspicion regarding possession against the 
aoonecd, jput the element of reasonable doubt 
Tie net excluded, it would not be safe to con- 


elude that the accused had the knowledge 
which is necessary to convict him of the 
offence. The onus of proving that knowledge 
is upon the prosecutiod, and relying solely 
upon the bare fact that the op/um was found 
in the accused's cabin vi^jithout proof of any 
additional or extranejouai^acts to establish any 
connexion between bim and the opium is not 
sufficient to discharge’ *that onus. 

[P 1062 C 2, P 1063 01] 

Charles ' Bagrani and 'Sxidhan^a M&idi 
Chowdliary — for Appellant. 

Monindra J Nath Mukherji —for the 
Crown. 

Judgment. — This is an appeal against 
the order of the Idarneci Chief Presi- 
dency Magistrate convicting the appel- 
lant, Cyril 0. Baker, of an offence under 
S. 9, Cpium Act (1 of 1878) and senten- 
cing him to six months’ rigorous- im- 
prisonment and to pay a fine of Eupoes 
1,000 or in d’efault of payment thereof 
to a further term of three months* 
rigorous imprisonment. 

The facts are shortly as follows: The 
appellant is, or was, at the time of the 
alleged oocurrence, Assistant Wireless 
Cperator of the B. I. S. N. Oo*s “S. S. 
Bdavan^,’* which was due to leave on 
the night of 23rd January or mornipg 
of 24th January last for Eangoon and 
the Straits. Cn the evening of 23rd 
January at about 7 p.m. a party of 
Customs Preventive Officers went on 
board the ship and searched the appel- 
lant’s cabin, which was an ordinary 
2nd class cabin on the lower deck 
having in it two berths andja settee. 
The accused accompanied the officers 
from the top deck and opened the door 
of the cabin .with a key which he pro- 
duced either from his pocket or from 
the top of a ledge outside the door of 
the cabin. Upon that point there was 
some controversy at the trial. This 
much however is clear that the door 
was locked and that it was opened by a 
key produced by the accused. Cn search 
being made twenty-seer packets of opium 
were found concealed in the covering of 
the settee and the mattresses of the 
upper and lower berth. The accused 
was thereupon taken into custody, and 
was in due course sent up for tria^l and 
convicted* and sentenced as stated, 

The 'defence set up was that the ac- 
cifsed Icnew nothing whatever about the 
opium and thalt; to use his own expres- 
sion it was "planted" there by someone 
(Ase. It was suggested that a Goanese 
servant, or "boy", who was employed to 
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i^ait on .the accused and the other 
tireless operator, was the real culprit, 
and in support of that suggestion reli> 
anoe was placed on the fact that this 
‘*boy** mysteriously disappeared from 
the ship on thal same evening just 
about the*time of the search*, that he 
•was found missing when the ship left 
next^nverning, &iid that h*e has not since* 
•been heard of. To •prove this fact an 
entry in the ship’s log (Ex. A) was put 
■in by the .defence from *which it ap- 
ipeared that the “boy" was entered as 
having desertfed .the ship, that a small 
Slum was due to him* as wages, and that 
this and his effects were subsequently 
■n^ade over to the Shipping *Master at 
Eaifgoon, . • 

As the learned Chief Presidency 
MagistrAe has observed int his judgment 
the facts were almost all admitted. 
The Qpium was found in the accused’s 
cabin after he had himself opened the 
door with the key which he produced. 
The question therefore was whether he 
was in possession • of the opium within 
the meaning of the word as used in 
§. 9 (c). Opium Act. That Jgain de- 
pends upon what is meant by posses- 
sion and whether it means mere physi- 
cal or de facto possession, that is to say, 
in the sense of something that is found 
in a place which is in the exclusive 
occupation of some person or whether 
something more is required, and whe- 
ther it ^connotes conscious possession 
with knowledge. It has been argued 
on behalf of the Ol'own that so soon as 
it is established that the opium was 
found in the de facto possession of the 
accused, that is to say in the cabin 
exclusively occupied by him, the ejpfoct 
will be that under S. 10 of the Act the 
presumption will be that the accused 
will be deemed to have committed the 
olfenoe unless ho can sabisfictorily ac- 
count for his possession. The presump- 
tion will however only coma into play 
when it has been proved that the 
accused has dealt •with the opium in 
any of^tha ways described in S. 10. So 
that we come back again to the question 
whether he was in possessiont In regard 
to that- we take the view that posses- 
jsion implies knowledge, and that there 
would be no possession when there is 
no knowledge on the part of the osten- 
isible occupant of the cabin or room'as 
the cese may be and when it is shown 
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that the opium was placed there by 
some one else. Such possession as this 
can hardly have been meant since in 
that case the element of criminal in- 
tention or knowledge would be entirely! 
wanting. 

Proceeding then uponJihe footing that 
the possession must be conscious posses- 
sion the question is whether It has 
been proved beyond reasonable doubt 
that the accused Was in possession of 
the opium. Now there can be no doubt 
that up to a certain point the facts go 
very jpuch .against the accused. The 
opium w^s admittedly found in a cabin 
occunied exclusively by him, the door of 
whicn wais keptiockod and •was opened 
wiSh a^key which he himself produced. 

The quantity of opium too is remark- 
able being no less than 20 seers in 
weight in packets of 26 one-seer each 
concealed as already state'd under the 
covet of the settee and in the mattres- 
ses of the two bunks. At first sight 
those facts seem to be almost conolu-^ 
» sivo . against the accused, and it is*" 
difficult to believe that anyone else 
could have placed them thei*e or that 
at all events that the accused could 
have been ignorant of the presence of 
the opium. If he had that knowledge 
he would of course be guilty. 

But the case is complicated by the 
evidence regarding the mysterious disap- 
pearance of the Goanese boy, and the 
importance ol this piece of evidence is 
this, that it^ gives rise to a doubt whe- 
ther tlie boy could have been the culprit 
and' whether it is possible that the 
accused was, as he claimed, ignorant of 
the fact that the opium was in his cabin. 
To my mind tiio fact which militates 
mostly against this theory is the fact 
that such a largo quantity of opium was 
found, since it does seem difficult to be- 
lieve that the Goanese would hawe dared 
to place such a large quantity of opium 
in his master’s cabin knowing as he 
must have done that his master might 
enter the cabin at any moment awnd dis- 
cover its presence with tho'feonsequences 
which would naturally ensue therefrom. 

Whether the accused ha* knowledge 
of the opium or not one fact is we think 
abundantly clear and that is tlAit the 
“boy” was concerned in the. offeree 
either alone and independently, or as jb 
confederate of the accused. The 
denoe in that ccnne:(ion is significant as 
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it shows that he disappeared .suddenly 
just about the time when the search was 
made. According to the testimony of 
the first wireless operator the “boy" was 
serving him when he began his dinner 
at 7 p. m. and he then disappeared and 
could not be foifnd. He was not seen 
again and next morning was entered in 
the log as having deserted the ship. 
Indeed he left in such a hurry that he 
abandoned, as stated* above, his personal 
effects, and also a small amount of pay 
which was due to him. The learned 
Magistrate thought that hk disappear- 
ance might be explained by hh having 
had something to do with the informa- 
tion, but there is do evidence %o jupport 
that conclusion, nor does it seem pro- 
bable.^if that was the reason, that the 
boy would have delayed his departure 
until the cu^tofns officers were actually 
on board. . Had that been the reason 
for his departure it seems probable' that 
he would have left much earlier, and 
have taken his personal effects with him. 
The suddenness of bis departure suggests* 
rather that he cannot have been the 
informant. 

« The “boy" had access to the cabin and 
the suspicious circumstances in which 
he left the ship go to show we think 
that he undoubtedly had knowledge of 
the fact that the opium was in the 
cabin. 

But the question still remains whe- 
ther the accused also had tJiis knowledge. 
Prima facie, as 1 have said, it is difficult 
to believe that the **boy" would dare to 
secrete so large a quantity in the cabin 
with the risk of its being discovered at 
any moment. But there are some facts 
in this connexion which have to be 
taken into 'consideration. The accused 
was according to the evidence on duty 
on the top deck and it was about the 
time apparently when he usually had 
his dinner. It seems probable whoever 
placed the opium where it was found 
that it was only intended to be a tem- 
poraryrestiqg place, and that it would 
afterwards be removed to some safer 
place. Theiie is a port-hole just over the 
settee where some of the packets of 
opiuia were found. It is possible ' that 
the “boy” who as we have held had un- 
doutedly taken a guilty part in the mat- 
ter, was alone responsible for placing 
the opium where it was found, and that 
taking adVantage of the temporary ab- 


sence of'his master he hid 'the opium m 
the cabin intending afterwards to re- 
move it to some other place. In thm 
connexion it may be borne ?n mind thak 
the cabin was on the ^ower ' deck and 
that the porthole wc^ld afford' a con- 
venient xheans of smuggling the opium 
^on board. The sudden and unexpected* 
*arrival of the customs officers jus^ befoVe 
the ship was due td sail may have upset* 
any such plaq,.* 

There are other cirouffistances which 
deserve consideration. We agree with tbe^ 
learned Magistrate that the fact that /the 
accused took the officers to * his cabin 
does not help him because he had no op- 
tion in the matter, and it was a case of 
force majeure. At the same time there 
is nothing in the evidence to show that 
the accused showed any reluctance to 
accompany the officers or that his de- 
meanour was that of a guilty man. On 
the other hand he at once disowned any 
knowledge of the opium and said that 
it must have been ‘‘planted." 

I may mention at this point that the* 
theory h^s for the first time been pro- 
pounded on behalf of the Crown thai; 
the entire story about the “boy" is a 
myth, and that it was a subsequent after- 
thought designed with the object of 
exonerating the accused. We do not 
think that such a suggestion ought to 
have been made. It was never part of 
the case for the prosecution at the trial 
nor was .any cross-examination >directed 
towards ^showing that the boy had 
never in fact existed. All that was sug- 
gested was that it had not been given 
out on that night that the bgy was mis- 
sing. The evidence to prove that the* 
boy did exist is overwhelming, and the 
learned Magistrate has accepted that 
view with which we agree. 

On a careful consideration of iibe evi- 
dence and of all the facts and .circum- 
stances the conclusion at which we havei 
arrived is that while there is undoubt- 
edly ground for grave suspicion against 
the accused the element of reasonable 
doubt is not excluded, and that would 
not be safe to conclude that the aoepsed 
bad the knowledge which is necessary to 
convict him of the offence. The onus 
of proving that knowledge was upon the! 
prosecution and^in relying solely upon 
the bare fact that the opium was found 
in the accused's cabin without ^of of 
any additional or extraneous facts 
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establish any connexion between him 
and the opium they have failed to dis- 
Icharge that onus. It is apparent that 
careful investigation might have been 
expecte4 to estabVsh some of these mis- 
sing links. Y We are not prepared on the 
evidence as it stands to hold that it 
"^rpves beyond reasonable doubt that the* 
acou^ef was aware o( the presence of the 
topium in his cabin, and we think that 
he is entitled Jbo the benefit ot that 
doubt. Thd result therefore is that we 
allow the appeal, ^et aside the convic- 
tion and sentence, acquit the accused, 
aifd direct ihat the fine, if realized, be 
Tofunded. The appellant will be dis- 
cha^ed from his bail bond. • 

E.N./B.K. Ap'i^eal allowed, 

\930 Cr. Cases" 1063 

(Calcuttii) 

SlftlEAWARDY AND COSTBLLO, JJ. 

Akhla Kulla Chaudury and another — 
Accused — Petitioners. 

V. 

Emperor — Opposite Party. 

^ Oriminal Bevn. No. 1452 of 1929, De- 
cided on 16th May 1930, from order 
of Sees, Judge, Bankura, D/- 26th 
August 1929. 

(a) Criminal P.C. ( 1898), S. 476— Of fence 
cinder S. 211, Penal Code — Person causing 
proceedings to be started may not be party 
'to proceedings, yet Court can proceed against 
Slim. 

Court may make a complaint against a per- 
'Bon under* S. 476 for an offenoe under 8. 211, 
Penal Oode, if it is of pinion that the proceed- 
ings before the Court were caused to be started 
by that person though he was not a party to a 
proceeding before it : A. I. S. 1925 Rang, 321, 
Foil, ; 87 OflZ^250 and 7 0. L, J. 376, Ref. 

[P 1054 C 1] 

(b) Criminal P.C. (1898), S. 195 (l)(b) 
•and (c) — Meaning of *' in " and ** in relation 
^to ’* explained. 

The words in ** and “ in relation to ” 
mean that an offence may bs cowiuitted by a 
'person in relation to a judicial proceeding 
'though he may not be a party to the proceed- 
ing or though it may not have bean committed 
by that person in a judicial proceeding. 

[P 10640 1] 

Manindra Nath IBanerJee — for Peti- 
tioner. ^ . 

Lfllit Mohan Sanyal — for the Grown. 

Sures Chandra Talukdar^lox Com- 
plainant. 

Jttclgmeiit.--Thi8 rule has Been is- 
sued on the ground that* the petitioner 
nob having been a party to any proceed- 
ing before the Magistrate who made t&e 
•complaint against him under S. 476. 


Oriminal P. C., the case instituted 
against him on such complaint should 
be withdrawn. The fact is that the 
petitioner was the Sub-Inspector of 
Gan^ajalbati Police Station in the Dis- 
trict of Bankura. One .Jugal Kishore 
Singh, a constable, lodged a first inform- 
ation report with the petitioner against 
certain persons charging one of them 
with escaping from Jiis lawful custody 
and the others for rescuing him. This 
information was enquired into by a 
superior officer to tEe petitioner who 
found !t to be false and concocted with 
the help *of the petitioner and others. 
Mr. Bbll, Superintendent of police, Ban- 
kura, then lodgetl a complaint in Court 
under S. 211, I. P. C., against all the 
persons concerned including the peti- 
tioner. Jugal Kishore .filed a protest 
petition and the the case was enquired 
into and ultimately dismissed as false 
by the Deputy Magistrate, Mr. D. B. 
Ghose* Mr. Ghoso on dismissing Jugal 
^Kishore’s oomplaint asked the petitioner 
and other persons to show oause why 
they should not be prosecuted under 
certain sections of the Indian Penal 
Code. 

On considering the cause shown the 
learned Deputy Magistrate made a 
complaint against them under S. 476, 
Criminal P. C,, for offences under 
Ss. 120.B-211, 193, 466, 466-109. There 
was an appeal by the petitioner to the 
Sessions Judge of Bankura against the 
order made by the Deputy Magistrate 
under S. 476-B. The learned Judge in 
a careful and lucid judgment dismissed 
the appeal but made certain slight al- 
terations in the order made by the 
Deputy Magistrate. The petitioner 
moved this Court and obtained this rule 
on the ground that he was not a party 
to the proceeding before Mr., D. B. 
Ghose and that officer had no jurisdic- 
tion to make a complaint against him 
under S. 476, Before proceeding fur- 
ther it may be noted that the petitioner 
has raised an argument before us which 
is more academical than of any practi- 
cal importance. If we set aside the 
complaint against the petitioner made 
by tbo Court under S. 476 theoresult 
will be that Mr. Bell's complaint exis- 
ting against the petitioner will proceed. 
But as the point has been raised and 
sbrenuonsly argued it is necessary 
give our opinion . ojx it. We haye aU 
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ready held in giving our decision in 
Oriminal Admitfied Appeals Nos. 934 
and 935 of 1929 decided on 5th May 
last that the Court may make a pom- 
plaint against a person under S. 476^ 
iot an offence under S. 211, I. P, 0., 
if it is of opinion that the pro- 
Iceeding before the Court was caused to 
be started by that person though he 
was not a party to a'* proceeding before 
it. Here we may shortly give our rea- 
sons for that view. We have expressed 
therein, (1) und'sr S. 211, 1. P. C., a 
person who institutes, and also a person 
who causes to bo instituted, a criminal 
proceeding twhich is proved] ta be’' false 
may be prosecuted for an offence under 
that section; and under S. 195, Criminal 
P. C., Cl. (4), a person who abets the 
commission of an offence may also be 
nrosecuted ' under that section; (2) 
S. 476 does not speak of a party to a pro- 
ceeding. It says that the Court can 
order further enquiry in a criminal 
case in respect of any offence referred 
to in S. 195 (1) (b) (c) which appears bo 
have been committed in or in relation 
to a proceeding in that Court. 

The words “in” and “in relation to” 
must be given their meaning ; other- 
wise there is no sense in using those 
words. An offence may be committed 
by a person in relation to a judicial 
proceeding though he ma\ not be a 
party to the proceeding or though it 
may not have been committed by that 
person in a judicial proceeding. (3) 
The offences with which the petitioner 
is charged are covered by S, 195 (1) (b) 
which are not restricted to the party 
cordmitting the offence in ar in relation 
tp a proceeding in Court which is simi- 
larly worded as S. 476. A different 
consideration may arise in reapest of an 
offence onenbioned in Cl. (c), B. 195 (l). 
We are fortified in this view of ours by 
a Full Bench decision of the Bangoon 
High Court in Emperor v. Syed 

EhtOf'Jt (l}. 

- The disbirretion seems to be this: that 
if a false information is lodged to the 
police with the conspiracy of several 
persons then all of them may be prose- 
cubed or lodging fake information. If 
th^ person v^ho lodges the information 
goes to the Court without the assfe^ 
^'ce ot collusion of the abettors the 

Uj A. I. jCliJaS RaiOg. 82l==:27 ct. L, J.”iS 
' ei 1. 0. 86=±8 Ragg. 808 ' 


Court may not have jurisdiction to 
order prosecution of the persons other 
than the ma^ who actually gave the- 
information. But where it is apparent 
that several parsons combined to lodge 
a false information with the police apd 
also lay a false complaint in Court the 
Court will have the.powa?: to pas^.ordeys 
against all the persons under S. 476 
who had thus conspired. The case law 
on this point is not very clear as will 
appear from the judgment in the case of 
Jadu Nandan Singji v.% Emperor (2} 
where all the cases have been noted ; 
but it is to be noticed that the prepon- 
derance of judicial opinion is that in 
cases coming under S. 195 (l) (b) jibe 
Court has authority to order the prose- 
cution undex S. 476 in respect of 
offences mentioned therein whether 
committed by a person to a proceeding 
or by a person not apparently connected 
with the proceeding. In Dharmadas> 
Kawar v. Em-peror (3) sanction was- 
given for the prosecution of two persons 
on the allegation that they had in- 
stigated the complainant to lodge a false 
information. That order was set aside 
by this Court on the ground that the 
information was lodged only before the 
police and, therefore, the Court had no- 
jurisdiction to sanctiou the prosecution 
of those persons. The decision of the 
Court did not rest on the ground that 
the party against whom sanction was 
given was nob a party to the prcJCeeding, 
For these reasons, we are of opinion 
that the order passed by Mr. D. B, 
Ghosh, Deputy Magistrate directing the 
prosecution of the petitioner^was passed 
with jurisdiction. This rule, therefore,- 
will stand discharged. 

As the proceedings have been so long 
protracted as Remarked by the Sessions' 
Judge we expect that action in the mat- 
ter will be taken at once. Let the re- 
cord be sent down at once. 
v,B./r,k. Rule discharged. 


<8) [19p9].37 .0aL 250=11 flr. L.J. 87=4 I. C.. 

(« tl909!| 7 n. L. J. 8 i 0 =tl' 2 i 
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Full Bench 

Marten,* C. iL AND Mibza AND 

• Bboomwbld, JJ. 

In re Skamdasani {No. l)— Applicant. 

* 'Gripisal Appki; No.* 140 of. 1930, De- 
cided on I5th April JL930. 

(a) Criminal P. C. (5 of 1B98), S. 526 — 

Derogatory ^ allegations in ^another case 
against compfainant — Subsequent case about 
accounts only Criminal liability to be 
considered of accused and not of complain- 
antr^Fair trial could be had. ^ 

The observations alleged to bo made by the 
Ma^gistrate in another case, which fffre deroga- 
tory ^ the complainant, cannot be held to in- 
dicate that the complainant ^ill not have a 
perfectly faj^r trial in deciding, first, a matter 
of accounts only, and, secondly, a question as 
to the criminal liability not of the complain- 
ant bub of the accusdd in the case. [P 1066 0 2] 

(b) Criminad Trial — Complainant filing 
successive applications for transfer — Appli- 
cations frivolous and vexatious — High 
Court ought to exercise its inherent power 
under S. 561-A — Such conduct also can 
amount to contempt of Court — High Court 
can also direct complainant to Jodge in 
Court a sum as security for costs occasioned 
to his opponent— Criminal P. C. (5 of 1898), 
S. 561A. 

Whera successive frivolous and vexatious ap- 
plicatio.as for transfer are resorted to as a 
means of preventing the ends of justice boiag 
attained, the High Court ought to exercise its 
inherent x^ower under S. 561-A. Further con- 
duct of this type can amount to contempt of 
Court which can be punished in various ways. 
There is a]^o another remedy. The High Court 
may direct a complainant who resorts to such 
application for transfeato lodge a certain sum, 
say Rs. 1,000 as security for the costs occa- 
sioned to his opponent by these repeated ad- 
journments and applications in respect of 
them. • [P 1066 C 2 ; P 1067 C 1. 2] 

Velinker — for Oppoaenb No. 3. 

Marten, C. J, — This is an applica-. 
tion No. 140 of 1930, by Mr. Shamda- 
sani, the complainant in a case hied on 
13th June 1929, and still pending before 
the learned Chief Presidency Magistrate, 
asking that all proceedings had before 
the learned Magistrate be set aside and 
that the case be transferred to some 
other 0ourt for disposal according to 
law.' This is the third application of a 
similar nature, there having oeen two 
previous applications, viz. Criminal Be- 
vision No. 71 of 1930 filed in this Court 
on 17th February 1930. and Criminal 
Eevision No. 104 of 1930 filed in this 
Court on 14th March 1930. 

The prosecution which has been in- 
1930 Cr. 0. 134 


stituted by the complainant is in red* 
pect of certain alleged false balance 
sheets which have been published. The 
learned Magistrate has held an inquiry 
for sdme eight days, viz., on 9bh Octo- 
ber, 27th November, 4th, 5th a'^d 6bh 
December 1929 and 1st,* 8th and 15th 
February 19*:i0, into the allegations made 
by the complainant. Then, on 15th 
February, the hearigg appears to have 
been prolonged up to 0-30 p.nn. ; and 
thereupon the complainant made an ap- 
plication for transfer *&,lleging bias in 
the leiirned * Magistrate and that he 
feared he* would not get a fair trial. 
Subseljyently, on 17th February, the 
firsUapplicIhtion to this Court was made. 
The result under S. 526 (8), Criminal P. 
C., was that the Magistrate had to post- 
pone the case. 

The first application, which I will 
call “A,” was refused by the High Court 
on 7bh March 1930. In the judgment 
delivered by my brother Mirza, J., the 
point of bias was thus dealt with ; 

“Wifcli regard to tho second part of the appU- 
cation, namely that the Magistrate is pre- 
judiced sgainat tho applicant and is not likely 
to do justice to his case with an impartial mind 
the materials placed before us do not in our 
opinion justify such a conclusion. If the ap- 
plicant entertains an apprehension that he will 
not get justice at the hands of the Magistrate 
wo would be constrained to say that the ap- 
prehension is not one which we would regard as 
reasonable. The axiplication therefore is sum- 
marily rejected.” 

Accordingly on 11th March 1930 the 
inquiry was resumed by the learned 
Magistrate, and practically at once an- 
other application for a transfer was 
made on similar grounds. That was 
filed in this High Court on 14bh March 
1930, in which it was alleged that the 
cumulative efiect*of the incidents on the 
mind of the complainant was that the 
mind of the learned Magistrate \^as nob 
free from some bias in the matter, and 
he did not approach tho case with that 
judicial impartiality so essential to the 
administration of justice. That appli- 
cation, which 1 will call came be- 
fore my learned brothers on 26th March 
1930, and was summarily dismissed. 

Accordingly, the learned Magistrate 
on 29th March 1920, once more relhmed 
the hearing of the case and once more mi 
application was forthwith made for a. 
transfer of the case on the same ground 
of bias, which is the application ‘*0^ 
now before us. It is^hased on this ad* 
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ditional oircumstance that on 28th 
March 1930 in another case the Magis- 
trate made certain observations deroga- 
tory to Mr. Shamdasani which of them- 
selves ^how that the Magistrate is not a 
fit person to continue the hearing of the 
present inquiry. Moreover Mr, Sham- 
dasani alleges that those observations 
were defamatory, and he is accordingly 
petitioning the Local Government for 
sanction to take proceedings against the 
learned Magistrate for defamation in 
respect of those observations. And this, 
he contends, is an additional reason why 
the Magistrate should not continue the 
present inquiry, whether or po 'ohe re- 
quisite sanction to prosecute is eventu- 
ally given by the Local Government. 

We have carefully considered what has 
been urged, before us by the complainant 
in the present case, but in coming to our 
conclusion we must remember the sur- 
rounding circumstances. The complain- 
ant puts himself in the position of one 
who is vindicating public justice and 
who accordingly is bringing repeated 
prosecutions against certain persons 
who are alleged co have filed improper 
balance-sheets. The point for decision 
before the learned Magistrate will there- 
fore be whether these particular 
balanca-shaets are improper, and, if so, 
whether the respondents are under any 
liability under the criminal law in res- 
pect of them. As regards the first point 
it will, I take it, be largely a question 
of accountancy and so on. Therefore 
we are a long way away from a case 
where there is a mere conflict of evi- 
dence between a complainant and an ac- 
cused or where the result depends on the 
credibility of or character of the com- 
plainant. Moreover it has to be borne 
in mind, as the complainant himself 
tells ul, that he has been bringing pro- 
ceedings of a somewhat similar nature in 
these Courts for the last six years. Con- 
sequently it is imposible for any Judge 
or M&gistr^te to be unaware of the acti- 
vities of Mr. Shamdasani in his desire 
that the law should be put in motion 
against any directors or auditors and 
others oi limited liability companies who 
nut forward or are alleged to put for- 
ward inaccurate balance-sheets. 

• 

Therefore bearing these facts in mind 
do njt think the observations which 
\the learned Magjstrate is alleged to 
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have made — and for the purpose of de- 
ciding this application we accept thej 
words which the complainant says he, 
uttered — show a bias which would in- 
fluence the learned Magistrate in decid- 
ing whqther these ibalance^sheets are 
false or not. We do not think they in- 
• dicate that the complainant will not| 
have a perfectly fajr trial in deciding, | 
first a matter of accounts only, and,! 
secondly, a question as, to the criminal 
liability not of the complainant but of 
the accused in the case,^ Therefore • as 
regards this present application be- 
fore us we unhesitatingly reject it. I 
repeat that in our opinion there is no 
adequate reason to suppose that the 
complainant will not get a fair near- 
ing. 

But the matter does not quite end 
there. We cannot shut our eyes to the 
fact that this is the third application 
for a transfer on the ground of bias and 
so on which has been presented to.this 
Court since 17bh February 1930. Wo 
also cannot shut our eyes to the fact 
that repeated transfer applications of 
this kind might in certain events enable 
a complainant, or for a matter of that 
an accused, to stop a trial or enquiry al- 
together under S. 526 (8), because as soon 
as one application for a transfer was re- 
jected ho could proceed forthwith to make 
another with only a possible liability 
for costs under S. 526 (6-A).' But, for- 
tunately, in our judgment, It is not 
open either to a coo^plainant or to an 
accused to hinder the administration 
of justice in that way. We hold it to 
be clear that under B. 561- A, Criminal 
P. C., wo can if necessary exercise the 
inherent power of the High Court to| 
prevent the abuse of the process of any 
Court; and in such a case as I have in- 
dicated we ought unhesitatingly to 
apply that power. 

Section 561-A runs: 

‘‘Nothing in this Code stall bo deemed to 
limit or afiect the inherent power of the High 
Court to make such orders as may be necessary 
to give effect to any order under this Code, or 
to prevent abuse of the process of ?<uy Court 
or otherwise to secure the'of ends justice." 

To my 'mind it is clear that one of 
the ends of justice is to have a case pro- 
perly* heard and concluded within a 
reasonable time. Accordingly, if frivo-' 
^ons and vexatious applications are re- 
sorted to as a means of preventing the^ 
ends of justice being attained, then Ii 
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would hold that the Court ought to exer- 
cise its above inherent power to prevent 
its process being thus abused. 

So too in ce^rtain cases, speaking for 
myself, conduct this sort might, I 
think, amount toNpontempt of Court 
which coul3 be punished in 'various 
ways. For instance, in Halsbury’s 
Laws pf«England, * Vol: 7, 293, para. 

‘629, it is sai(i: • 

*'Abu8ing the process of the Court is a t:rm 
generally applied to a proceeding which is want- 
ing in bona Mos and is frivolous, vexatious, 
or Qpprossivo, the ordinary remedy in such a 
case being to apply to strike out a pleading or 
stay the proceedings, or to prevent further pro- 
ceedings being takor«^ without leave. Beyond 
this the Court has jurisdiction tg punish 
abiise of process by committal or attachment 
as a contempt, ^ • 

That means committal to prison. Then 
note (t) SE^^s: • 

“The following acts of abuse of proci’ss have 
been held punishable as contempts: taking out 
proc.'’ss»vit'itJiout^ay 'Colour of right to it; mak- 
ing uso of process in a vexations manner or‘ to 
servo the purposes of oppression or iniustico,"- 
And many other examples are given. 

Now wo havo seriously considered 
whether in the present case we ought 
not to issue an order of the nature in- 
dicated in 8. 5b 1- A. But we propose to 
give the complainant one more chance. 
We have indicated what in principle we 
hold to be tho powers of the Court. 
We havo also indicabod that in a proper 
caso those powers ought to be exercised 
by this Court. We also consider that in 
the present case the Magistrate should 
continue to hold his inquiry into this 
present complaint* and to bring the 
matter to a final conclusion without per- 
mitting any more adjournments than 
are necessifated by the other urgent 
work of his Court. Accordingly, if the 
complainant repeats what lie has done 
in the past, namely that as soon as one* 
application for a transfer is refused by 
the High Court he promptly makes an- 
other, then I must warn him t^iat if 
the matter comes up again before. the 
High Court he will be in grave risk nob 
only of having an oi^er under S. o6L-A 
passed against him but also gf having 
proceedings directed against him for 
contempt of Court. i 

There- is also another remedy which 
we think as a matter of principle the 
High Court in an appropl^iate case could 
j adopt, 3?hat would be to direct such a 
complainant as we have here to lodg^ a 
certain sum in Court, say a thousand 
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rupees, as security for tho costs occa- 
sioned to his opponent by these repeated 
adjournments, and the applicatiozis in 
respect of them. 

With this warning then, which wa 
trust the complainant will pay very 
careful attention to, we •will pass our 
order on the present application, namely 
*that it should be dismissed. As re- 
gards the question of costs under 8. 526 
(6-A), to which we tk*ew the complain- 
ant’s attention, the present application 
is made ex parte for a r]^lo nisi. Accord- 
ingly, pn thq present application we 
do not propose to* make any order as 
regards costs. 

Mir A, Jt—l agree. • • 

BiPoomfield, J. — I also agree. 

S.N./r.K. Application clismisfied. 
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Full Bench 

Martkn, C. j., and Mirza and 
Broompield, JJ. 

In re P. D, Shamdamni {No. 2). 

Criminal Sovn. Appln. No. 152 of 
1930, Decided on I5th April 1930. 

Criminal P. C., (5 of 189S), S. 526 (8)— 
Accused desiring to go to High Court direct 
for transfer — His right to do so cannot be 
excluded. 

If an acoiisitl dosires to go direct to the 
High Court for transfer of his oaso under 
S. 52G, instead of first proceeding under 
S. 5*JB, hia right to do so as a matter of law, 
cannot bo excluded under the Code sinoo the 
passing of tho present sub-S. 8, S. 520: 6 
Bom. L. H. 480, Dist. f P 1008 0 1] 

Velinker--iov complainant. 

Marten, C. J. — This is an applica- 
tion by tho accused in a caso brought 
against him for .defamation asking us 
to review the order of the learned 
Additional Presidency Magistrate; Mr. 
Brown, passed on lOfch April J930, on 
an application made by tho accused 
for time on the ground that he meant 
to apply to tho High Court for transfer 
under 8. 526, Criminal P. C., The* order 
made by the learned Magistrate was: 

** I grant Shamdasani timo until 3-30 p. m. 
on Saturday to make an applicAitiou before 
the Chief Presidency Magistrate for a transfer 
of this case to some other Court, T4e timo 
for an application to tho High Court has not 
yet arrive! as he has a right to go first to fRie 
Chief' Presidency Magistrate.’* ‘ ^ 

The question is whether in effect tjje 
accused can be obliged to ge first to 



1068 Bafatctlla v. Bajek Sardar (Jack. J‘.). 1930 


the Chief Presidency Magistrate for a 
transfer of the case under S. 528, or 
whether he is under S. 526 entitled to 
go to the High Court direct. It may 
be, as stated by Mr. Velinker, for the 
complainant, that the practice in the 
Presidency Magistrates’ Courts has been 
that any application for transfer of 
proceedings in any Court other than 
that of the Chief Presidency Magistrate 
is normally made in the first instance 
to the Chief Presidency Magistrate and 
not to the High Court. As regards 
the raofusil Courts it was laid down in 
In re Fonseca (l) that ordiaarily the 
High Court does not transfer case 
pending beforp a 'Magistrate **uniess the 
party applying for transfer has moved 
the District Magistrate before coming 
to the High'Court. That was a case in 
1904. TBut.the present sub-S. (8), S. 526, 
has been incorporated by the legisla- 
ture since that date, and incidentally 
it makes it imperative on the Magi- 
strate to grant an adjournment if either 
the complainant or the accused signifies* 
his intention of applying to the High 
Court for a transfer. 

We think that although the learned 
Magistrate’s order may have been made 
following the practice in the Presidency 
Magistrates’ Courts, and although it 
Imay be that in many cases it would be 
a convenient course to go first to the 
Chief Presidency Magistrate, yet on the 
other hand, if an accused claims the 
right to go direct to the High Court, 
we do not see how his right as a matter 
of law can be excluded under the Code 
as in the present circumstances. For 
instance the accused may not wish to 
incur the expenses of a double applica- 
tion, first, to the Chief Presidency 
Magistrate, and, secondly, to the High 
Court. « In some other cases it may be 
that neither the complainant nor the 
accused would desire the extra delay 
which the double application would 
causej But, however that may be, it 
is we think*reasonably clear that in the 
present case the learned Magistrate’s 
|Order was not strictly correct in point 
of law if the accused desired to go to 
the High Court direct. We Vould 
tbei'^fore make the rule absolute and 
^direct the learned Magistrate to adjourn 
the case for a reasonable time for the 

U) [leoli 6 Bom. L, R, 480. 


application in question to be made to 
the High Court. 

I should add'that we were told by 
counsel for the complainant that sub- 
sequently the case cao^e again before 
the learned Magistuiite and he has al- 
ready adjourned it to 16th April' in 
order that an application to the High« 
* Court for a transfeV be Vnade. <But we 
have not got any' official copy of the* 
learned Magistrate’s subsequent order 
before us. Xll we bave*is tbjd revisional 
application as regards the order of 10th 
April. Therefore it .is 'clearly to* be 
understood that we are merely dealing 
with the order of lObh' April, and that 
we are not prejudging any subsequent 
order which the learned Magistrate^has 
made, or holding that any further order 
by him will ‘be necessary. Nor again 
do we intend to give by means of this 
transfer application any loophol/s for 
unreasonable delay in the disposal of 
this particular case which we under- 
stand has already been heard for very 
many* days by the learned Magistrate. 
Our order accordingly will be, rule 
absolute. 

Mirza, J.- I agree. 

Broomfield, J. — I also agree. 

S.N./r.K, Eule made absolute. 

1930 Cr. Cases 1068 

(Calcutta) 

Jack, J. 

ItafatiMa Pramanik — Accused — Peti- 
tioner, 

V. 

Bajek Sardar and anothe )^ — Opposite 
Party. 

Criminal Bevns. Nos* 448 and 449 of 
1930, Decided on 5th June 1930. 

Criminal P. C., S. 106— Unless offence 
necessarily involves breach of peace Court's 
finding to that effect is necessary for pro- 
ceedings under S. 106. 

Unless the oSenoo is one which necessarily 
involves a breach' of the peace there musb be 
an express ilnding by the Court that the 
offence committed did in fact involve broach 
of the peace for proceedings under 8. 106. 

J [P 1060 0 1] 

Md, Nurul Euq Chaudhury — for 
Petitioner. 

Biraj Moha^ Roy — for Opposite 
Party, 

Judgment. — In both these cases 
rules were i esued to show cause why 
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■the order under S. 106, Criminal P. C., 
^should not be set aside. It is urged for 
the petitioner that since the conviction 
was only under S, 379, I. P, C., in both 
the cases the os;ders under S. 106 are 
improper inasmu^as an offence under 
S. i79 does*not involve any breach of the 
peace. There are a number of rulings as 
rogai;d 9 <*wbat athounts to an offence in- * 
voiving a breach of the peace as referred 
,toin S. 106, Criminal P. *0. Ido not 
think it neqjessary to go into details of 
these cases. Ic appears, to me that the 
ijtren^ of these rulings shows that unless 
thp offence* is one which necessarily 
involves a breaAi of the peace there 
myst be an express finding by flie Court 
thatet he offence did in f^ct involve a 
a. breach of the peace and I hud that 
in both these cases thei% is such a 
finding. 

In Qasg No. 448 the appellate Court 
found that the accused formed an un- 
lawful assembly no doubt as the number 
was 60 or 60 men although no charge 
was framed against the accused under 
this section. The oilence committed 
was accompanied by force antf it cer- 
tainly involves a breach of the peace. 
In Case No 449 the finding of the appel- 
late Court was also that the offence 
committed involved a breach of the 
peace and the learned Dist.ict Magis- 
trate remarked that as the appellant 
did not desist from the wrongful act, 
even after his conviction in the case, he 
considorea it necessary that the accused 
should be bound do\^n to keep the peace. 
In these circumstances, I think that the 
orders under S. 106, Criminal P. C., in 
both these cSses are justified according 
to law. The rules are therefore dis- 
•charged 

M.N./r.K. Bales discharged, ’ 
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(Calcutta) 

Full Bench 

Kankjn, C. J.. and C. C. Ghgse and 
Mallik. JJ. 

Bakhal' Chandra Das and others — Ap- 
^pellants.' 

V. . 

Emperor — Opposite Party. 

Criminal Appeal No. 284 of 1930, 
cided on I 8 th August 1930, against de- 
cision of Special Tribunal. 


Emperor (FB) (Rankin, C. J.) 1069 

(a) Panal C9da, S, 1 20‘B — That parton 
known to be ateociato was trying to extri- 
cate himself from being accused of any- 
thing connected with offence is not enough 
for conviction. 

Merely that a person was an assooiato of the 
persons who were party to a criminal cons* 
piracy is not of itself sulficic^t for the founda- 
tion of the conviction of that person; nor can 
the fact that the person was endeavouring to 
extricate himself from being accused of any- 
thing connected with iJie conspiracy help the 
case against such person. [P 1071 G l,2j 

(b) Penal Code, S. 120*B — That imme- 

diately after occurrence pwson was anxious 
to escape observation aAd was doing his 
best to* conceal whereabouts is not 

enough to u^fer complicity. 

That^i person was anxious to escape obser- 
vation was dping his l>e8t tt» conceal his 

whoBDabouta after tbe date of the occurrence 
connected with the criminal conspiticy is not 
enough to infer the complicity ot the person 
by completing what is nocessiry. [P 1072 C ij 

Mritiinjoy Chatter Moniiidra Nath 
Banerji^ Parimal Mnkherji and Doha- 
hrata Mukherji — for Appellants. 

B, M, Sen — for the Crown. 

, Rankin, C. J. — This is an appeal by 
three acoused parsons who have been 
tried before a Special Tribunal sitting 
under the powers conferred by the 
Bengal Criminal Law Amendment Act. 
The charges were in respect of an al* 
leged dacoity or attempted dacoity 
upon a certain bus which on 11 th Sep- 
tember ia^t was going from Rajshahye 
to Natore carrying passengers and also 
stopping at the post offices on the way 
in order to pick up the mails. The bus 
in question was being driven by 
witness 3 in the case Ramkrishna 
and there were certain employees of 
the Bus Company and there were also 
certain passengers who had got into the 
bus. In the driver’s seat there was 
the driver, Satis ' the manager of the 
company and a certain other person. 
In the mail box or the middle part of 
the bus, there were witness 1 Asbu- 
tosh and witness Balavi (P. W. 17). 
The witnesses Khitish, Sukumar and 
certain others were in the back portion 
which has been referred to a§ the body 
of the bus. What happened was that 
after the bus had reached Putfiia motor 
stand which was about 19 miles from 
Eajshahye and about 9 miles from 
Natore, one of the passengers 19 thd 
bus asked the driver to stop on the ? 
ground that his watch had been drop*^ 
ped. The driver was unwilling to do 
so but some of the other passengers ap* 
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parently induced him to stop and he 
stopped the bus though the engine 
was left running. Thereupon, certain 
passengers inside the bus got out, raised 
the cry “hands up,” one or more of 
them broke the headlights and punc- 
tured the fronfr tyres and one or more 
stood over the driver threatening him 
with a dagger and threatening the 
people in the mail box to get down. The 
passenger who had'been sitting in the 
front next to the manager got down 
and fired two 'shots with a revolver. 
He may have intend.ed and probably 
did intend to hit the driver bat he hit 
the manager Satis who was sittini* next 
to him ondo in thb arm and cJtice in the 
chest. One of the dacoit pa3song(3r3 is 
said to have remained at the door of 
the bus with a dagger in order to pre- 
vent any of the other passengers^ in the 
bus from getting out. As the driver 
was nob bit by tshe revolver he started 
bho bus and in the end the bus got 
away and ultimately reached Natoro. 
It appears according to the prosecution 
case that the accused Sushil who was 
at the back of the bus guarding the 
door was taken by surprise as the bus 
wont 00 and he appears to havo been 
thrown from the bus and to havo sus- 
tained certain injuries in that way. 

The commissioners in a very caroful 
judgment have set out the whole narra- 
tive of the events which throw light 
upon this case. We find that certain 
persons wont to the police station. Wo 
find what tho peoide in the police sta- 
tion did, how they camo along a part of 
the road, how they made a search list 
of what had been discovered and how 
they came ultimately bo tho police sta- 
tion of Natore. Curiously enough Ip^te 
in that evening the accused Sushil was 
brought to cho police station, and it ap- 
pear^ that he had been found in the field 
or premises of a certain agriculturist at 
a considerable distance to the south of 
the road along which the motor bus was 
going. The agriculturist called in his 
munib who advised him that the police 
should bo given notice and Sushil was 
taken to*tho thana. There is evidence 
thafi ho at first, at all events, gave a false 
name and said that he belonged to a 
•place called Sherpur. It would appear 
^ from the medical evidence that he had 
^sustained a certain amount of concussion 
because, there was bleeding from his ear, 


which showed that this had happened, 
and it is probably true that he was in 
a semiconscious condition at the time 
when he was found and also even at the 
time when he was tal^n to the police 
station. Proceeding ^on the^ suspicious 
feature of this discayary near'* about the 
spot where the attack upon the bus ha^ 
taken place, ofa yOung'nlan sufforiug in 
this way the police^appoar to have com-- 
menced investigation as to the ariteoe- , 
dents and past history of Sp^hil, andHn 
that way they .discovered that Sushil 
and his co-accused »D.hatani were 
dents^ of the Bangpore College, and thfiy 
further found that theSe two had come 
on the 2nd to a mess at Bajshahye and 
that thhy had^aftorwards returned tiiere 
on the 4th and stayed in the room 
belonging to •the accused Bakhal until 
the nth. tho date of the occurrence. Ife 
appears that on tho 7th Rakhal joined 
them and there is evidence* to a^ow that 
at about 6-30 p. m. on that day Rakhal 
was seen in Rajshahye, so that he was 
nob a person who could have taken part- 
in the attack on the bus, if the prose- 
cution Svidence is to be believed. In 
the end the commissioners have given 
full and adequate reasons for their find- 
ing that there was this attack upon the 
bus as alleged by tho prosot3ution. They 
havo also given reasons and good reasons 
for finding that more tlian five persons 
took part in the attack and they have 
further given reasons for finding that 
the object of this attack on the bus waa 
to secure tho mail, there being indeed 
no other object that could very well be: 
served by this attack so far as the evi- 
dence discloses. 

Tho case therefore comes back as re- 
gards each accused to the question 
whether it is shown that he was a party 
to the attack ; in other words whether 
the evidence of identification is suffici- 
ently ample to justify the Court in hold- 
ing that each prisoner has ' been satis- 
factorily identified. 

So far as Rakhal is concerned tho 
prosecujiion in the end abandoned tho 
case that he did take any p&rt in bho 
actual attack. So wo have bp deal, first 
of all, with tho prisoner Sushil and then 
with, the prisoner Dharani in consider- 
ing whether it is proved that they took 
part. 

• As against Sushil I am of opinion that 
the evidence which has been very plainly 
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0 tnd cloarly marshallod in fche judgiuoiit 
^of tho tribunal is amply sufficient to 
show that he was one of those who took 
part in tho srtta^. To begin with, there 
was foupd on hinW at the time of his 
disgovory a tickCT^ which h^d been 
'issued for this very 6us for the journey 
Vjth ^hich w^-aro. concerned. The* 
witnSsses who identified him are 
*P. W’s 1, 16. 17. IvS,. 19 and 21, 
and they identified him* as the one 
who remaihed inside the bus near 
■the door to prevent o“ther people from 
descending. Theh we come to this: that 
curiously enough, on this very evening, 
some time after this'occurrence, Sushil 
is’fijjLtnd not very far away in a woun- 
ded condition by tho * witness who 
speaks tohaving seen him»thorc. There 
is further the fact which is clearly pro- 
ved that when he was asked to give an 
Oiccouftt uf himself after he had been 
taken to the thana he gave a false 
name and a false address. It appears 
also that a revolver and a dagger .were 
found some 400 yards away from the 
place where Sushil was found. This 
last fact certainly by itself is no very 
•secure foundation to ’identify the ac- 
cused; but it certainly points to this: 
that whoever assisted Sushil to the 
place whore he was found threw away 
these articles in tho course of the jour- 
ney. Having regard to the corrobora- 
tive evidohco and the direct evidence, 
I cannot* think it possible that this 
Court should ditfej; from the opinion 
•of the members of the tribunal who 
found that Sushil’s complicity in the 
daooiby was^amply proved. 

In the case of Dharani, the evidence 
is not quite so extensive. Tho evidence, 
against Dharani consists, first of all, of 
the evidence of association with Sushil 
staying wtih him at a mess in Bajshahyo 
both being students of the Rangpore 
College. 1 need not say that that of 
itself would be a ^highly insufficient 
foundation for conviction of Dharani 
merelydupon evidence which ichplicatied 
Sushil and certain others. There is also 
the fact that when Dharani ^as arres- 
ted he immediately denied that he l\ad 
ever been in Rajshahy^ in his life. 
That may be some evidence that be was 
endeavouring to extricate himself from 
being accused of something connected 
with Rajshahye; but again that in itself 


is no evidence that Dharani was taking 
part in the dacoity. 

The evidence to implicate Dharani is 
the pvidence of P. W, 2 Satis, the 
manager who was shot and of P. W. 3 
Ram Krishna, the’driv 0 i> and the real 
question in this case is, having regard 
to a certain amount of antecedent cor- 
roboration in the evidence of associ- 
ation, whether these two witnesses' evi- 
dence is sufficient. Now, it appears 
that on 7bh October Sv^jeertain number 
of peoyle, ii^Jluding some people who 
wore present in tho bus at the time of 
the occurrence, were brought to the jail 
to sea If they cujuld* identify, among 
obhdrs, Dharani. None of the eyowit- 
nesses identified him on 7fch October, 
but neither the driver nor Satis was 
present at this identification. Another 
identification was held on 7lh Novem- 
ber and it is true that other persons 
as well as Dharani, who were suspects, 
were pub among the persons paraded. 
jDn this occasion Satis and tho driver ' 
both identified Dharani as tlie person 
who took part in the attack going in 
front and threatening the driver, and 
they did not apparently identify cer- 
tain other suspects who were shown to 
them. 

Tho question is whether we can roly 
upon the evidence of these two witnesses. 
In my opinion, the evidence of the 
driver Ram Krishna is very definite and 
strong. To begin with, he says: 

“ I say that Dharani first stood over mo with 
a dagger and broke the lights after. He was 
on my right. I saw him in tho light of the 
headlights. If this had not been thsra I 
■would not have recognized him. I moan that 
I could see him by the headlight when he 
was standing over me, but I could not have 
seen him in the lights if the headlights had 
not been on," 

He says of Dharani: 

" He was in the bus at the time. Ho it was 
also who punctured the tyres, broke the lights 
and stood over me with the dagger..’’ 

Satis says; 

At Bajshahye, I identified Dharani 
At Baneswar he asked me tluf cause of the 
delay." 

That was because the bus had to 
wait there for mails. 

" He also was the manat Putia whc> broke 
tho headlights and pierced the tyres." ^ 

And in cross-examination he says : 

** I first noticed Dharaui at Baneswar. I 
saw him get in bshind at Baneswar. He dfh 
not sit beside me. I identified Dharani only. 

1 made a statement to |hn police.'’ 1 did eay 
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to the policA tlif^t 1 recog aiisQd the man who 
sat by iQe but not the other daooits well. The 
man who shot the revolver was the man who 
sat next to me/' 

and BO forth. In my judgment,', the 
criticisms of the evidence of these two 
witnesses are hot sufficient to induce, 
one to think that there is any reason- 
able doubt about the identification of 
Dharani; and, in my opinion, the con- 
viction of Dharani by the tribunal must 
be upheld. 

I come last to the case of |lakhal. 
With regard to Rakhal, I acp. clearly of 
opinion that the evidence is entirely 
insufficient to bring home to fiitn the 
charge of conspiracy under S. 

1. P. G. Indeed, .it is difficult to see 
that the evidence against Eakhal 
'^ainounts to very much more than some 
circumstances of suspicion. It is said 
that his movements were peculiar and 
suspicious. He was employed, it seems, 
by an Insurance Company and his busi- 
ness no doubt was to get people whc 
would take policies and arrange for 
agencies with other people who would 
extend the business of the company. 
It would seem that he was at Berham- 
pore about the 4th of the month. It 
would seem that on the 7th he came to 
Bajshayo and stayed there till the lltb. 
It is true that his two co-accused were 
then putting up with his consent in his 
room in the mess. It seetns that he 
left Eajshaye on the evening of the day 
of the occurrence, that next morning he 
was found at the Banaghat station, 
that he spent the time from 11th to 
13t‘h again at Berbampore and that he 
was not finally arrested till some time 
after that at the house of a relative. 
All this is very well; but it has nothing 
in the world directly to do with the 
attack on the bus. It amounts merely 
to some evidence of association with 
Sushil and Dharani, and it shows that 
he was sufficiently friendly with them 
to bo putting them up in the mesa in 
Bajshahye'^where he was living. It dods 
not seem to me that it is possible, by 
saying Mikt when 11th October had 
passed he was. anxious to escape ,obser- 
IvatioD or even was doing his best to 
Conceal bis whereabouts, that the prose- 
I joution can complete what is necessary 
«,in order to show that he was a person^ 
twho concerted with others and agreed 
with them that this attack on the bus 
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should be made. The commissioners 
said that, as he no longer did any busi^ 
ness with the Insurance .Company, ho* 
was thus prepared to ^aciifice his em- 
ployment and his p.c«y rather .than to- 
give any clue as to his whereabouts. 
Be it that he wais most anxious to 
escape observation. The commissioners 
inferred from this: .. 

“We do think that the other points which we 
have mentioned above have established beyond 
reasonable doubt that Rakha^'s friendship 
with the other two„accuaed was not unconnec- 
ted with the project ofrfiacoifcy and wo find it 
impossible bo hold the*facts proved to be con- 
sistent with his innocence.*' 

I can only say that to my mind the 
facts proved are in no way conclijaive- 
of an agreement on the part of Eakhal 
that this attack on the bus rhould be- 
made, ^o doubt it may be, for any- 
thing that 1 can say, that the absence’ 
of any further evidence against Eakhal 
is due entirely to the fact that he let* 
the younger people do the work and 
undertake the peril of bis scheme, but 
that must remain entirely in the region 
of hypothesis. • Until we are first con- 
vinced by proper proof that Eakhal wae 
a conspirator, no such consideration can 
arise. We have to be satisfied that he 
was agreeing and intending that this 
attack upon the bus should be made 
before we can find him guilty of a charge 
such as has been framed against him. 
In my opinion, the appeal 'of Eakhal 
must be allowed and he must be acquit- 
ted and released. As regards the other 
two accused Sushil and Dharani, nothing 
has been said upon the question of sen- 
tence. The tribunal have sentenced both 
of them to six years’ rigorous imprison- 
ment each. In my opinion, that is a very 
proper sentence and ought not to be* 
interfered with. Their appeal is ac- 
cordingly dismissed. 

C. C. Ghose, J. — I agree. 

Mallik. J . — 1 agree. 

v.b./r.k. Order accordingly. 
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(Oudh) 

EAZA and NANAVUTT7, JJ. 

Prag — Aooiisod — •Appellant, 

ii/Awperbr— Opposite Party. 

Gtiminal Appeal No. 336 of r930, De- 
sijded on 19th August 1930, from order 
of 'AddfrSess. Jftdge, Bahraich, D/- 23rd 
July 1930. 

(a) Criminal P. C., (1898) 9. 164 -- Duty 

of Magistrate recording aconf Asion explain- 
ed— Data or materials necessary to form 
estimate as to voluntary nature of confession 
stated, * 

U: is the Magistrate’s duty te satisfy himself 
in every reasonable way that the ooufasdion is 
made voluntarily, and it is further ihe impera- 
tive duty of the Magistrate to record those 
queafSons and answers by means of which he 
satisfies himself that the confession is in fact 
voluntary. * It is only by recordiing those ques- 
tions and answers prior to taking down the 
story of the accused tha'-i the Magistrate re- 
cording tb^ confession furnishes data which 
enable the Cou^ of Sessions and the High 
Court or the Chief Court to arrive at the 
same conclusion as that to which the re- 
cording Magistrate has come as regards the 
voluntary nature of the confession. . Without 
those data or materials it is impossible to form 
any estimate as to the voluntary nature of a 
confession: A. I. R, 1925 Cal, 587 and A. I, R, 
1927 Oudh 17, Ref, [P 1075 Cl, 2] 

(b) Practice — Appellate Court — Genuine- 
ness and truth of confession and fact of its 
being voluntary are within exclusive pro- 
vince of Court of Sessions and of High Court 
— Ready made opinions of recording Magis- 
trate without materials to prove indepeii' 
dent opinion will not be accepted. 

The Court of Sessiou or the High Court can- 
not merely^coopt the ipse dixit of the Magistrate 
recording theconfession as to its deing voluntary. 
The genuineness and tfie truth of the confes- 
sion and the faot of its being voluntarily made 
are matters which are within the exclusive pro- 
vince of the C^urt of Session and of the High 
Court, and neither of thorn can blindly accept 
the ready-made opinions of the recording 
Magistrate on those points without having be- 
fore it materials from which it could arrive at. 
an independent opinion on these quosbions. 

[P 1075 0 2] 

(c) Criminal P. C., (1898), S. 533 — Scope. 

Section 533 is intended primarily to cure a 

defect of form only and not one of substance: 
A. I. R, 1922 Lah. 237, Foil. [P 107G C 1] 

(d) Criminal Trial — Proper recording of 
confession is of supreme importance in cri- 
minal trials. 

The proper reoording of confession sVhioh can 
be shown on the face of thorn to be voluntary 
and apparently true is of the highest and su- 
preme importance in criminal trials.- 

[P 1077 G 1] 

Bhawani Shankar — for Appellant. 

All Uahommad'—lor the Crown. 
Judgment. “These are two connect eitl 
appeals from a judgment of the Addi- 
1930 Cr. C. 185 & 136 


tional Sessions Judge of Gonda at 
Bahraich convicting the appellants Prag 
ECurmi and Mt. Bisbna Kurmin of an of- 
fence under S. 302, I. P. C. and senten- 
cing each of them to undergo the ex- 
treme penalty of the law. Prag Kurmi 
and his wife Mt. Bishna kave both ap- 
pealed. The reference in confirmation 
oCthe sentences of death is also before 
us. 

The case for the prosecution js as fol- 
lows: 

The deceased Thakux"- Nanhu Singh 
was in jibe service of a zamindar Maulak 
Bam, and (be accused Prag was himself 
in th^employ of Thakur Nanhu Singh. 
The latter •though a married* man was 
of very loose character, being fond of 
wine and women. For the last year or 
so he carried on an illicit intrigue with 
the married daughter of his servant 
Prag. Her name was Mt. Naraini. Prag 
resented the efforts of; his Thakur Master 
to debauch his daughter. Pie entreated 
Nanhu Singh to desist from his evil de- 
signs, but his entreaties fell on deaf 
ears. Boldly and shamelessly Nanhu 
Singh took Mt. Naraini with him where- 
ever he went and he even quartered 
himself at the house of Prag and made 
Prag’s wife and daughter cook food for 
him; for his was apparently a masterful 
and domineering personality. In this 
unsatisfactory manner things went on 
till 14th January last which was Khi- 
chri day, the festival of Makar Shan- 
krant. On that day Nanhu Singh came 
to Prag’s house and told Prag that he 
(Nanhu Singh) was going to stay there 
for the night, and ordered Prag to go 
and sleep at his (Nanhu Singh’s) house 
that night. Prag went away from his 
house in compliance with his master’s 
orders. Nanhu Sirigh then ordered Dhon- 
roy Chamar to go to the bazar and buy for 
him some flour (ata) and ghee and about 
half a rupee worth of country liquor. 
Dhonrey went and 'purchased these arti- 
cles and gave them to Nanhu Singh. 
Nanhu Singh drank up the country Hquor 
at once and gave the iiour and ghee for 
the preparation of his evening meal. 
Dhonrey then went back to his own 
house. Half an our later, as his food had 
not been cooked by then, Nanhu Singh 
himself went to Dhonrey Chamafs 
house to have a smoke and * chat* 
with him. Over his evening pipe full %t 
the country liquor he had just simbibed, 
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Nanha Singh opened out his heart to 
Dhonrey and bitterly complained to him 
that though he (Naabu Singh) had Uvi- 
shed so much money on Mt. Naraini that 
faithless woman had no love for him 
(Nanhu Singh) and had run away to her 
mother-in-law’s bouse at Gajodharpur 
with Nanku Brahman. After having 
thus unburdened himself of the sorrow 
which lay at his heart, Nanhu Singh 
went back to Prag’b house to have his 
evening meal. Dhonrey, it is said, ac< 
companied him again to his house and 
it was only after Nanhu Sjngli 
down to eat his food t'hat Djionrey be- 
took himself to his own home. , 

Next morning* (I5th JanaaiV 1930) 
when Nanhu Singh did not turn up to 
give orders to the zamindars servants, 
then Dhonrey asked Bam Jiawan an- 
other servant as to where Ninhu 
Singh was.*^ Ram Jiawan told Dhon- 
rey that he had learnt from Prag 
that Nauhu Singh had returned late in 
the night to his own house. Dhonrey 
then wont the next day (16th January 
1930) to Nanhu Singh’s house and aske I 
bis wife about him. Mt. Bitti, Nanhu 
Singh’s wife, told Dhonrey that her hus- 
band had not been seen by her since 
khichri day. The following day the 17th 
January Prag gave to Nanhu Singh’s 
wife Mt. Bitti at her house a quilt 
(razai) and sheet (cbaddar) belonging to 
Nanhu Singh, saying that they were left 
at his house by N»inhu Singh. 

Mt. Bitti then made a search for her 
husband and she informed her brother- 
in-law Kanchan Singh about his bro- 
theri disappearance. On 24bh January 
1930 Kanchan Singh reported at P. S. 
Hazurpur that his brother was missing. 
The thanadar sent for Prag and his 
wife and daughter, but^onlv Mt. Bishna 
was found at home. The corpse of 
Nanhu*Singh was recovered from a tank 
upon certain information given by Mb. 
Bishna. A Panchayatnama or inquest 
report was prepared and the corpse was 
sent to Sadr for post-mortem examina- 
tion. The Civil Surgeon of Bahraich re- 
ported that the probable cause of death 
was “asphyxia probably by sutI)cabion 
duo to 'r>r03sare on mouth, no^a and 
chesb.^* Subaequently Prag, Mt Naraini 
afid Bam Bali Khan were arrested and 
incriminating , statements obtained 
fi^m them also by tbe police. All four 
accused were then put up before a First 
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Glass Magistrate, B. Bhagwati Prasad 
Sinha to have their confessions recorded. 
These confessions ware recorded on 4th 
February 1930. Tna Ohemioal Exami- 
ner reported that the viscera of the de- 
ceased Nanhu Singh sent to him for 
analysis showed traces of some dele- 
terious substance having the proportijon 
of dbatura pdisom In the ligh^ of obe 
Chemical Examiner’s report the Civil 
Surgeon of Bahraich in his deposition 
before -the committing Magistrate en- 
larged upon his ppinion as to the pro- 
bable cause of death given in his post- 
mortem report and stated that the de- 
ceased may have been first rendered 
powerless by th^ administration of some 
poison like dhatura, and then stratrgied 
to death, by preS’^ure on the throat 
mouth and chest. We shall ^now later 
on t^at this opinion of the Civil Sur- 
geon as to the probable cause^ of^ death 
of Thakur N*nhu Singh' has a very 
direct and crucial bearing on the ques- 
tion as to the genuineness and truth of 
the confessions of (ihe accused, rhe in- 
vestigating police otlijor after comple- 
ting his invesbiga^ion prosecuted Pr^ 
and his wife Me. Bishna and his daugh- 
ter Mb. Naraini on a ebargs under S. 
302, 1. P. G. and ho prosecuted Bam 
BaliKaharona charge under S. 201, 

I P. 0. The learned Additional Ses- 
sions Judge hiS acquitted Ms Naraini 
of the charge of murder holding her con- 
fession to be false, and believing chat on 
the day when the deceased was killed 
she was not in her father's house but 
that she had bean taken by Bhiku Kur- 
mi and Nankhu Brahman to Gajodhar- 
pur, a day prior to khichri day, i. e., 
13th January I9J0. 

Ha has however convicted Prag 
Eurmi and Me. Bishna his wife on the 
charge of murder and sentanoed each of 
them to undergo capisal puaishmant. 
He has also santancel Bim Bali Kahar 
for an offence uuder 3. 201, I, P. 0., to 
undergo seven years’ rigorous imprison- 
ment, and to pay a fine of Bs. 100. 
Bam Bili has not appealed, and we are, 
therefore) not concerned in the presmt 
appeals w^th the question of his guilt 
or innocence. 

It is<admitted on all hands that the 
case for the proceoution against the ap- 
pellants Prig Kurmi and his wife Mt. 
Bishna rests primarily upon the con- 
fessions mala by them. If the confas- 
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sioDS are held to be not voluntary and 
'not genuine and true, then it is conceded 
that the rest of the evidence on behalf 
of the proseqption is far too inconclu- 
sive and insuf^ent to justify the 
convictiod of the tappellants on the 
capital charge of murder. 

• The confessions of Frag and Mt. 
BishnaaY^e typed in Roman Urdu, and 
the only thing on the record of these 
confessions in the Magistrate's own 
handwriting *are ‘'his signature “ B. P. 
Sinba " at the foot of, the confession 
and at the bott(Sm.of the certificate re- 
quired by law under S. 164, Criminal 
P. 0. 

It is with regret, with stern regret, 
that ^e note that Babu ELhagwati Pra- 
sad Sinha the Deputy Magistrate who 
recorded these confessiond”, has com- 
pletely disregarded the standing ord ^rs 
of Govern mont as to the method in 
which confessions ought to bo recorded. 
Paras. 852, 853 and 853- A of the Manual 
of Government Orders, Vol. I, lay down 
definite rules in this matter for the 'gui- 
dance of all Magistrates throughout 
British India. Those standing orders of 
the Government are based upon instruc- 
tions issued by the Govern men »■. of India 
and embodied in G. Q O,, Home De- 
partment, (Police) No. 36-0 dated 5th 
January 1 16. In the record of the con- 
fessions of Prag and Mt, Bishna (not to 
speak of tha confessions of Mt. Naraini 
and Ram <Pali} in the present case there 
is nothing to show that Babu Bhagwati 
Prasad Sinha inforfbed any of these 
confossiug prisoners that he was a Ma- 
gistrate of the hrst class empowered 
under the iSw to record a confession 
which could subsequently be utilized in 
the Court of Session and be sufficient to 
base a conviction of the confessing pri- 
soner on the capital charge of murder. 
Had he done so, one of the confessing 
accused could not subsequently with 
any show of reason or decency, have 
urged (as did Mt. Naraini afterwards) 
that the person record'ing the confession 
was understood by the prisoner, to bo a 
police omoer anI*not a Magistrate. 

As pointed out by Goverismenb in 
para. 85 1- A of the Manual of Govern- 
ment Orders quoted above, it if? the 
Magistrate's duty to eat^Sfy himself in 
every reasonable way that the confes- 
sion is made voluntarily; and it is fur-* 
ther the imperative duty of the Magis- 


trate to record those questions and aus-, 
wars by means of which he has satisfied 
himself that the confession is in fact 
voluntary. It is only by recording those 
questions and answers prior to taking 
down the story of the accused, that the 
Magistrate recording the confession 
^furnishes data which enable the' 
‘Court of Session and the High Court or 
the Chief Court to arrive at the same 
conclusion as that to* which th^ record-j 
ing Magistrate has come, as regards the, 
voluntary nature of *the confession, 
WithouUaupplf ing these data or mate- 
rials it is impossible for the trial Court 
(i. e., the Court of Session) or for this 
Court to form any estimate* as to the 
volunti.ry nature of these eonfessions. 
The Court of Session or this Court can- 
not merely accept the ipso dixit of the 
Deputy Magistrate recording the con 
Cession as to its being voluntary. The^ 
gdQuineuess and truth of the confession 
and the fact of its being voluntarily 
male are matters which are within the! 
exolusiv.e province of the Court of Ses-! 
sioa and of this Court and neither the 
0:)urt of Session nor this Court can] 
blindly accept the ready-made opinions^ 
of the recording Magistrate on thesej 
points without having before it mate- 
rials from which it could arrive at an 
independent opinion on those crucial 
questions on which the fate of the accu- 
sed bangs. 

In the present case there is a com- 
plete absence of these questions and 
answers tending to show that the con- 
fessions were made voluntarily. The 
data therefore upon which this Court 
could have formed a souod and well- 
founded opinion as to the voluntary na- 
ture of the confessions of Prag and Mt. 
Bishna (with whom aiono we are at pre- 
sent coucerned) are entirely missing. 
Tno learned Additional Sessions Jfodge, 
in a legitimate attempt to help the pro- 
secution, examined Babu Bhagwati Pra- 
sad Sinha before him. In his deposition, 
before the Court of Session Bibu Bhag- 
wati Prasad Sinha stated that he satis- 
fied himself in each case that ** the 
statements" (i. e., the confessions) were 
voluntary. We find that with thg ex- 
ception of Prag’s confession there is no 
note of any kind at the commencemenfr 
of the confH8-.ions of Mt, Bishna, Mt. 
Naraini or Bam Bali to show what 8te{^ 
this Deputy Magistrate took to^ satisfy 
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himself that these confessions ware vo- 
luntary. Further in his cross-examina- 
tion, Babn Bhagwati Prasad Sinha ad- 
mitted that be did not remember what 
questions he asked the accused parior to 
recording their statements, nor did he en- 
ter them on the proceedings connected 
with the recording of those statements. 
That being the case, it is not possible for 
this Court to form any opinion as to the 
voluntary nature of these confessions, 
and even the Deputy Magistrate who 
recorded those confessions was, accord- 
ing to his own deposition in the Court 
of Session, not in a position jto say then 
that these confessions were voluntarily 
made. * 

Convictions and beliefs in respect of 
the voluntary nature of a confession 
that have been strained through the 
crucible of a record of confession pro- 
perly and carefully prepared, with due 
prudential regard to the interests of the 
confessing accused, and after making 
him fully realise the dreadful and terri- 
ble consequences of making a confession 
which will send him straight to the 
gallows, differ immeasurably in solidity 
and weight from those airy beliefs to 
which Babu Bhagwati Prasad Sinha 
has given expression in the typed certi- 
ficates which he has perfunctorily sign- 
ed at the foot of each of these four con- 
fessions of Prag, Bishna, Naraini and 
Eam'Bali as required by S. 1G4, Criminal 
P C. We do not agree with the learned 
Additional Sessions Judge of Bahraich 
in considering that these grave and seri- 
ous defects in the procedure of Babu 
Bhagwati Prasad Sinha which go to the 
root of the matter and which injuri- 
ously affect the accused in their defence 
on the merits can be cured by the pro- 
, visions of S. 533, Criminal P. C. That 
section in our opinion is primarily in- 
tended to cure a defect of form only, 
and not one of substance. Thus, for 
instance, if perchance Babu Bhagwati 
Prasad Sinha had omitted to append at 
the foot of each of these confessions the 
certificate required ,by S. 1G4, Criminal 
P. 0., but had, on the other hand, 
brought on the record an account of all 
the gteps be took to satisfy himself that 
the confessions were voluntarily made 
^ud if he had questioned the con- 
fessing prisoners with a view to ascer- 
taining the exact circumstances in 
which these confessions were made and 
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the connexion of the police .with them, 
and if he had endeavoured to record the* 
confessions of each of the four accused 
brought before him in as much detail as 
possible with a view t^ affording mate- 
rial and internal evidence from which 
their gonuinenees .could be judged and 
whether they were freely made or wer,e 
the outcome bf suggestion, and^hq ques- 
tions and answets referred to above 
were fully recorded so as enable one to 
detect any misuse of his ppwers on the 
part of the Magistrate, then in that case 
we would have been ourselves tha first 
to apply the provisions of S* 633, Crijni- 
nal 1^ C,, to cure that defect, for obvi- 
ously it Nvas one of form only and not of 
subsbahee, ^ ^ 

In the present case however the facts 
are very different, The Dephty Magis- 
trate, Babu Bhagwati Prasad Sinha, 
when he was asked to record the con- 
fessions of the accused failed toVealise 
that he was asked to create new evi- 
dence on behalf of the prosecution, to 
forge, in fact, the strongest link in the 
chain of evidence that was to send these 
accused' to the gallows. In those cir- 
cumstances it behoved him not only as 
a Magistrate discharging his legitimate 
judicial duties but even as a mere man 
clothed with ordinary decent human 
instincts and human sympathy to take 
a little human interest in those unfortu- 
nate fellowmen brought befqro him and 
to make them fully understand where 
they stood and before whom, to re- 
move from their minds all fear of 
the police and all wordly hope of pardon 
or any other benefit, to bring to 
them the fact that thAre was no 
police round about them at the time 
they were brought before him to con- 
fess, and above all that there was no 
need fer them to make any statement 
or confession of any kind and thereby 
to put the halter rouni their necks un- 
less they desired to make their peace 
with God or were urged by some irre- 
sistible impulse to do so. The record 
of the confessions before us shows how 
utterly callous and indiffefisnt B. 
Bhagwat^ Prasad Sinha was. as to the 
fate of these accused. He did not look 
upon ^the recording of these confessions 
as work of thoi highest importance inas- 
much as he was asked to create fresh 
Evidence of supreme importance in a 
murder ease. Such work called for the 
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sound and discreet exercise alike of the 
powers of the intellect as of the heart. 
But the labour of recording these con- 
fessions did ^oL strike B, Bhagwati 
Prasad Sinha in trot light. He looked 
upon his w ork as VCreasury Qpioer as 
his legitimate work and the recording of 
tlieso* c^fessions * as a piece of forced 
labour (begar) to finished'somehow 
in the quickest manner possible. We 
regret to have to« make these trenchant 
observations,' but the proper recording 
of confessions which crfn be shown on 
the face of ^hem, to be voluntary and 
apparently true^ is of the highest 
and supreme importance in criminal 
tri&l^ especially in those of murder 
'and dacoity and the consefquences of B. 
Bhagwati ePrasad Sinha’s mistakes are 
tragic indeed, for, thanks to his blun- 
ders, the murder of Nanhu Singh must 
now gS unpunished. 

\Ve next turn to consider the truth of 
those confessions of Prag and his wife. 
The learned Additional Sessions Judge 
lias expressed 

^ravd doubts as to the truth of the contents 
of tho confessibn of Mt. Naraini.*' 

He has believed the evidence of the 
defence witnesses Bhiku and Nanku and 
others who deposed that Mt. Naraini 
had gone to Gajodharpur to her mother- 
in-law's house on 13th January 1930, a 
day before Nanhu Singh came to Prag’s 
house add was murdered on the night 
of 14th January 1930. We have care- 
fully examined the evidence of Dhonrey 
Chamar, He deposed in the Court of 
Session, as mell as before the police in 
the course of the thanadar's investiga- 
tion (Ex. B), that the murdered man 
Nanhu Singh complained to him thai^ 
Mt. Naraini, in spite of all the love and 
money that he had lavished on her, had 
proved a fickle and faithless woman and 
had deserted him that Kbiohri day by 
running away with Nanku Brahman to 
her mother-in-law’s Jiouse at Gajodhar- 
pur. Tho evidence of the defence wit- 
nesses* of Mt. Naraini, nanably Bhiku 
(D.-W. 1), Parbhu (D. W. 2). Raghubar 
(D. W. 3) and of Nanku Brahman (D. 
W. 4).tully corroborates the trut^i of, the 
remarks of Nanhu Sipgh quoted by 
Dhonrey as to Mt. Naraini's absence 
from her father's home that fatal Khichri 
day. We have read and re-read the origi- 
nai deposition of Dhonrey in Urdu, and 
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we are satisfied by the turn of the 
phrase used by Dhonrey that Nanhu 
Singh was referring not to any pre- 
vious visit of Mt. Naraini to her mother- 
in-law^’s house but to the very last visit 
of hers made the day before Khichri 
day. There is also interifal evidence to 
corroborate this fact in the statement of 
Dhonrey (Ex. B) in which Dhonrey no- 
where mentions thp presence of Mt. 
Naraini at her father s house on the day 
that Nanhu Singh arrived there on 14th 
January 1930. In his tffcatemont (Ex. B) 
Dhonrey doe& not state that Nanhu 
Singh gav6 the fiour and ghee to Mt. 
Naraidiftto cook his evening meal. For 
the first time in the committing Magis- 
trate's Court, Dhonrey introduces the 
sbory of Nanhu Singh giving flour and 
ghee to Mb. Naraini to cook puris for 
him. We have no hesitation in coming 
to the conclusion that this portion of 
Dhonrey’s evidence in Court is false. 
We have no doubt that Mb. Naraini was 
not at her father’s home on the night of 
lihe murder, and that hei’ confession as 
well as the confessions of her father 
and mother on this point are absolutely 
false. It is beyond our Xiowers to ex- 
plain why father, mother and daughter 
all three, chose to make a false confes- 
sion on this point, but the fact remains 
that they did so, and that being our 
opinion, these cenfessions musb be 
rojeebed on this ground also as being 
ubterly worthless and unreliable. 

Then again there is a clear contradic- 
tion between the confession of Prag and 
that of his wife as to who mixed the 
poison in the food which Nanhu Singh 
ate. According to the confession of Prag 
poison was mixed in the food by Mt. 
Naraini, whilst Mb. Bishna in her con- 
fession sbated that ib was she who mix- 
ed bhe powder in the food which Nanhu 
Singh ate. According to botfi these 
confessions Nanhu Singh fell down in a 
heap the moment he had oaten the poi- 
soned food and died shortly afterwards. 
Now the medical evidence ^es directly 
against this portion of the confession. 
The Civil Surgeon deposes* that death 
was duo to asphyxia, probably by suf- 
focation due to pressure on mouth, nose 
and chest. Even when the Chemical 
Examiner’s report was received which 
showed that the viscera of Nanhu 8iag& 
contained some deleterious |abstanSea 
Uke dhatura, the Civil Surgeon stuck to 
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his opinion that although the man may 
have been rendered powerless by the 
administration of poison, still his death 
was caused by suffocation. Mot a word 
is said by cither of the confessfng ac- 
cused that anybody throttled Nanbu 
Singh by pressing his mouth, and nose 
or chest. According to the medical evi-. 
dence death was not due to the adminis- 
tration of poison ,and so the accused 
cannot, -even on their own confessions 
be held guilty of an offence under 
S. 328, 1. P, C. •The confessions of both 
accused do not reveal 'the*coQomtss'on of 
any such acts as resvrlted inlihe murder 
of Nanhu Singh whose deatb In the 
opinion of the Civil Surgeon'was caused 
by asphyxia. In plain English the ac- 
cused Prag and Mt. Bishna do not admit 
that they suffocated Nanhu Singh after 
having administered some poisonous 
stuff to him. On this point, as to the 
oause of death of Nanhu Singh, we pre- 
fer to accept the testimony of the Civil 
Burgeon rather than the tainted confes- 
sions of Prag and Mt. Bishna. In arriv- 
ing ati this conclusion we have been also 
inliuenced by the further consideration 
that the living do not give up their 
secrets with the candour of the dead. 

The results of our scrutiny of these 
confessions of Prag and Mt. Bishna have 
thus far shown that not only are these 
confessions not voluntary, but they are 
also false in two important and essen- 
tial particulars, namely as to the pre- 
sence of Mt. Naraini on the night of the 
murder and as to the manner in which 
Nanbu Singh was done to death. En- 
visaging the story told in these confes- 
sions of Prag and Mt. Bishna as a whole 
we find that there are many other latent 
defects besides the shortcomings pointed 
out above. If Nanhu Singh r&alized that 
the Eurmin, Mt. Naraini, bad no love for 
him, would he venture to give her a 
poisonous powder to be administered to 
her own father ? When and where was 
poison given by Nanhu Singh to Naraini? 
How long did Naraini keep it with her? 
When did she tell her father about it ? 
Where did, she keep it? Who really 
administered the powder to Thakur 
Nanhut Singh ? Why was this powder 
administered in Prag's house where his 
whole family ran the risk of being 
dharged with murder when it could have 
befen secretly administered with much 
greater stfety at Nanhu Singh’s own 


house ? These and many other similar 
and cognate questions arise out of the 
story told in these confessions, but no 
answer can be given to ' any of these 
queries, because the ^cord of . the con- 
fessions, is incomplete, apart from . any 
question as to the falsehood of these 
confessions. • , • , ^ * 

Wo have given .these confessions of 
Prag and Mt. Bishna our very best con- 
sideration, and we hf^ve come to the 
conclusion after much serfous thought 
that these confe'^sions ar^ not only^ not 
voluntarily made, but' are also false and 
untrue, and we have therefore no hesfta- 
tion in rejecting them as worthless and 
of no evidentiary value, and in faq^ hot 
even admissible in evidence. 

The princi{)les that have guided us in 
arriving at the conclusion to which we 
have come, have received judicial re- 
cognition from all High Courts in^India. 
In Eviperor v. Panchhmri Dutt U) it 
was laid down by the Calcutta High 
Courf that to ensure the voluntariness 
of a confession the Magistrate musi ques- 
tion the* accused before the latter makes 
his confession, that the Magistrate mu^t 
make a real endeavour to ascertain whe- 
ther the prisoner was about to make a 
voluntary confession by questions di- 
rected to the eliciting of facts which 
would enable him to judge of the cha- 
acter of the confession, that it was not 
sufficient for the purpose merely to ask 
the accused whether his confession was 
voluntary or to put a few formal ques- 
tions or some set formulae which the 
prisoner could scarcely comprehend. It 
was further held in that case that the 
omission to warn the accused that he 
was before a Magistrate was material. 
Jt was also laid down in this ruling tbit 
if there was a doubt as to the admissi- 
bility of a tconfession, then the prosecu- 
tion must satisfy the Court affirmatively 
that it was made voluntarily, otherwise 
the Court should reject it. 

In Farid v. Empuror (2) it was held 
by a Bench of the Lahore High Court 
consisting of the Hon'ble the’ Chief 
Justice an^. Martineau, J., that as'the 
Magistrate failed to qhestion the con- 
fessing 4 )risoner as to whether he was 
D>aking his statement voluntarily, and 

(1) A. I. R. 1925 Oil. 587=r86 I. 0. 

• Cr. L. J. 78-2=52 Ca), 67. 

(2) A. I. R. 1922 Lah. 287^65 I. C. 613=23 
Or .L. J. 149=2 Lah. 325. 
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as that omission prejudiced the accused 
in his delence, on the merits the con- 
fession was inadmissible in evidence, 
and the defectr wl^ch was one of sub- 
stance and not of form only could not 
be cured by *8. 633, H3riminal C. In 
Raj Bahadur Smgh; v. Emperor (3) a 
fiemch o^this Cctfirt, tg which one of us 
\ 7 as a party, laid dov^n in SMiie detail 
what particular steps a Magistrate should 
take so as to satjsfy bimseif that the 
confession was voluntarily made before 
he started recording tb6 confession of 
the accused. 

The oiroumstanees of each case vary, 
and the form of the qjestion puit by the 
Malgj^trate so as to satisfy himself that 
the prisocer is in fact making a volun- 
tary confeasion may also in •consequence 
vary, but fundamental principles must 
ever remain constant, and their applica- 
tion nded'^i only the exercise of a little 
intelligence and a little sympathy and 
understanding on the part of the Magi- 
strate of the needs and the limitations 
of the confessing prisoner. 

The confessions in the presenti case, it 
ntfay be noted, were retracted by Prag 
and Mt, Bishna in the Court of Session; 
but before the committing Magistrate 
both Prag and Mt. Bishna admitted the 
correctness of their confessions. In face 
of their absolute denial of the charge of 
murder before the committing Magis- 
trate, these acknowledgments of the 
correctness of their confessions are 
meaningless and inconsistent with their 
plea of not guilty, and merely betray 
the low standard of intelligence of these 
Eurmi accused, besides revealing the 
fact that the confessions in question 
were not made voluntarily. 

If the confessions are rejected as in-, 
admissible in evidence and as false 
then the rest of the prosecution evidence 
merely consists in the recovery of the 
corpse of Nanhu Singh at the instance 
of Mt. Bishna and the story of the illicit 
connexion between ^Mt. Naraini and 
Nanhu Singh as furnishing the motive 
for thecQurder of Nanhu Singh* by these 
appellants. 

Even if the story as to the illicit 
connexion between" Nanhu Singh s^nd 
Mt. Naraini be accepted ^s correct, that 
will not help to advance the case for 
the prosecution on the actual charge of 

“(sTa. I, R. 1927 Oudh 17=98 1. 0. 106=27 
Or. L. J. 1258. 
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murder in the absence of any evidence, 
direct or circumstantial, connecting 
these appellants with the murder of 
Nanhu Singh. As to the evidence re- 
garding the recovery of the corpse at the 
instance of Mt. Bishna, that only goes 
to prove that Mt Bishna knew some- 
. thing about the disposal of the corpse, 
but it will not by itself bo sufficient to 
justify the charge of .murder of Nanhu 
Singh by Mt. Bislina. Even iho pre- 
sence of Nanhu Singh at the house of 
Prag, though it may raise grave suspi- 
cions a^inst Prag as to his complicity 
in the murUer, would not, in the absence 
of any* other evidence,^ direct jor circum- 
stanlial, connectfng him or his wife 
with the murder of Nanhu Singh, justify 
this Court in finding either of them 
guilty of murder. For the reasons 
given above we are constrained to allow 
these appeals. Wo accordingly set aside 
the convictions and sentences passed 
upon the appellantPrag and Mt. Bishna, 
acquit them of the offence charged and 
order their immediate rele\se 

g.p./r.k. Conviction set aside. 
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Raza and Nanavutty. JJ. 
Bachchu — Accused -- Appellant. 

V. 

Emperor — Opposite Party. 

, Criminal Appeal No, 70 of 1930, De- 
cided on 25th July 1930, from order of 
Spl. Bess. Judge, Bahraich, D/- 11th 
January 1930, 

(a Penal Code, 5. 400—Nature of evi* 
dence neceisary for conviction under S. 400. 

The ttrm “eeloDg ’ in S. 4C0, implies some- 
thing more than the idea of oasual association: 
it involves the doMod of continuity wd in- 
dicates a more or less intimate connexion with 
a body of persons extending over a period of 
time Biifhoiently long to warrant the ioference 
tb'ft the person affected has identified himself 
with a band, the common purpose of whiob is 
the habitual commission of daaoity : 13 0. C, 
243, Ref. [P 10S2 0 2] 

li; is not necessary for a conviction* under 
S. 400, 1. P. G., that the person Cbnvioted must 
have tak^n part in any one daooity. Bvidenco 
showing the actual participation ^ an accused 
in any given dacoity is evidence both of his 
association wich the gang and of his object in 
such association. Evi lence which thoifgh not 
believed for the purpose of a conviction under 
S. 395, 1, P. C., mav yet be relied upon- for tne 
purpose of a conviction under S. 400, I. P. Of 
A conviction under 3. 400, 1. P. G., cannot 
considered bad in law merely lij^ause the 
evidence on the record wguld also have luatified 
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a oooviotion of a Bpocific oftenca uzidor 8. 895, 
1* P. 0. : 13 0. C. '235 and A. J. R 1929 Oudh 
821. Bef. [P 1032 0 2] 

(b) Evidence Act, S. 133— It is not 

to convict on the sole testimony of accom- 
plice unless corroborated in material parti- 
culars by direct or circumstantial evidence. 

The evidenca ^ of accomplices is always 
admissible and is always relevant, but under a 
very old practice of the Courts in England 
some evidence is accepted only with great 
caution and after the^losest scrutiny and is 
not usually; accepted against any individual 
person unless it is corroborated. Although it 
is not illegal to convict on the uncorroborated 
evidence of an accomplice, there is a con- 
sensus of opinion that ar cohvicfiiou on the 
uncorroborated evidence of an accomplice is 
rarely justified. The practice in India is the 
same as tht practice in England. *Tho evi- 
dence in corroboration must be indepetfdent 
testimony which affects the accused by con- 
necting or tending to connect him with the 
crime. In other words it must be evidence 
which implioatoa him, that is, which confirms 
in some material particulars not only the 
(3vidence that the crime has been committed, 
but also that the prisoner committed it. The 
corroboration noed not bo direct evidence that 
the accused committed the crime, it is suffi- 
cient if it is merely circumstantial evidence, 
of his connexion with the crime ; A, I. R. 
1927 Oadh 3G9, Jt^f. [P 1083 C 1] 

(c) Criminal Trial — Identification of 
accused — Evidence of identification is 
admissible though its value is weakened 
subsequently. 

The power to identify varies according to 
the power of observation and observation may 
bo based upon small minutaes which a 
witness cannot describe himself or explain. It 
is impossible to lay down any useful principles 
as to tl|o exact amount of identifioation which 
is required in-any particular case. The Court 
will consider the value of the evidence of 
identification against each accused, and 
satisfy itself as to whether the man is or is 
not guilty : A. J. R. 1928 Oudh 430, Ref, 

The evidence which goes to prove that a 
person has identified another person as having 
taken part in a particular offence either in 
jail identification proceedings or elsewhere is 
admissible though the value of such evidence 
is weakened perceptibly as a general rule by 
failure to identify subsequently in Court : 
A. I, R. p27 Oudh59S, Ref. [P 1033 C 1] 

(d) Evidence Act, S. 14 — Evidence of 
previous conviction, 'admissible aliunde, 
should not be excluded — It is admissible to 
prove habit and association for conviction 
under Penal Code, S. 400. 

Where the evidence of previous conviction 
or the evidence that a man has been bound 
over under the preventive sections can be 
conslderod o^ly as evidence of ohaaactar it 
must be excluded, but where such evidence is 
admissible aliunde, it should not be excluded. 
Where the accused is charged under 8. 400, 
I.V. C., such evidence is admissible, not as 
evidence of character but as evidence to 
provti habit and association. [P 1033 C 2] 

Criiqinal P. C., S. 403— Acquittal on 
Charge of dishonest jpossession of property 
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stolen in dacoity is no bar to prove that the 
accused actually took part in the dacoity. 

Where a man has been tried and acquitted 
on a charge of being in dishonest possession 
uf property stolen in a ^acoity knowing or 
having reason to believe that the property 
was stolen in a dacoity it is open to the Crown 
to prove *that he actually took part in the 
dacoity, for the latter was not the offence of 
which he was acquitted. -EVven if he has been 
acquitted oh a charge of dacoity it* is open 
to the Crown to prove 'that the day before the 
dacoity he* wad seen in the neighbourhood of 
the dacoity : /. I. R. 1928 Oiidh 430, Ref. 

• [P 1083C2] 

IT. K. fcheprown. 

Judgment.— These appeals (Nos. .70 
to 90, 157 to 184 and 197 of 1930) ariao 
out of a gang case known as the Bah- 
raich giing case. This was the princi- 
pal case (Sessions Trial No. 1 of 1929). 
Seventy persj)ns were sent up for trial 
in this case. In the supplementary 
case (Sessions Trial No. 4 of 1929) only 
one person, namely, Gur Charan was 
tried. Gur (sic) Charan also appealed 
and his appeal is No. 91 of 1930. Thus 71 
persons in all were placed on theiif trial 
on a charge under S. 400, I. P. 0. Of 
these 71*t)er£oa3, 16 were acquitted and 
the remaining 64 convicted by the 
learned Additional Sessions Judge of 
Bahraich. The charge against one man, 
namely Kamzan, was withdrawn. It 
appears that ho was seriously ill and 
has since died. Of the 54 persons con- 
victed by the learned Judge. 20 were 
sentenced to transportation for life and 
the remaining 34 to ten years’ rigorous 
imprisonment each. 61 out of 54 persons 
convicted by the learned Judge have 
appealed to this Cour!:. The remaining 
throe persons, namely, Nan-hu, Parbhu 
Din and Ham Prasad, who have been 
sentenced to transportation for life, have 
not appealed. It is to bs'noted that out 
of the 64 persons convicted, 61 were 
found guilty by all the four assessors 
who assisted the learned Judge in the 
decision of these cases. The only three 
persons who were not found guilty by 
the assessors weriO Ajudhia Prasad, 
Babadin Singh and Mohammad Zaman 
Khan alias Kanabadoh. 

The appellants were not represented 
by any counsel in, this Court at the 
hearing of these appeals; but we have 
examined the '^record carefully to see 
whether the evidence on record is suffi- 
cient to justify the conclusion that 
they were concerned in the crime. We 
should like to note also that the learned 
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Government! Advocate has laid before us 
the whole evidence, in a fair and proper 
manner. The charge against each appel- 
lant was thd% belonged to a gang of 
persons . associated^ for the purpose of 
habitually •oommitftpg .dacoities during 
^e period between January 1924 and 
^«tob6|;.1927. • • . • . 

, There are jungle tiuots in the northern 
part of theBahraich District which have 
since time ^immemorial giVen refuge to 
criminals of every description. This 
area is near the^ border of the Nopal 
State. Tbp evidence on record shows 
that the dafeoits had their rendezvous in 
this area, which was the scene of their 
operations. Bands of dacoits nised to 
sally forth from these fungles for the 
purpose <M committing daceities. There 
are 28 dacoities which we have to take 
into consideration in disposing of those 
appeals,' Ttfe detail is as follows; 


ITarae of daooitiy. 


Date, 


1. Rantalia Saralc Danda ... 

2 , OjijpaUparwa 

. . Uanisor Badla 
•1. P’athawapur 
5. Murtazapur Khariii 11^- 
san 
0. Sahdei 
7. Suiirai 
S. Kaidih Bahorwa 

9. Krihipurwa Naraiaapur. 

10. Chaadampur 

11. Khair^a Junglo 

12. Chhitalaliwa Lakkirshah 

15. Shankarpur • 

li. Kirhipurwa Balsiaghpur. 

16. Banjaraa Tauda 

16. Bairwa 

17. ParsA DalheriA 

18. Majhawan 

19. Piprahwa Ghak 

20. Giihasarka Abdullagauj. 

21. Amrahwa 

22. Phul Takra 

23. Maloaapurvva 

24. Raiulalgaon 

25. Kariaga (Bhagwanpur). 

26. Manohra Ghak 

27. Chaugoin* 

26. Gauoshpur • 


January 1924. 

: lat Poh. 1924. 
ISfch Feb, 1924. 

^ 27th April 1925. 

: 10th Aug, 1925. 

1 11th May 1920. 
i 18th May 1920. 

1 5th Sep. 1920.^ 

! 2drd Jan. 1927. 
Do, 

24th Jan, 1927. 

1 ir)th Feb. 1927. 

I 28th Feb. 1927. 

March 1927. 

: 23rd April 1927. 

' 9th May 1927. 
20/21st June ’27. 
i 20th Sep. 1927. 
i 22ad Sep. 1927. 
8th Oct. 1927. 
9th Got. 1927. • 
Do. 

• Do. 

19th Oct. 1927. 

* 19/20th Oct ’27. 

; 25th Oct. 1927. 

; 2Gth Oct. 1927. 

: 2C/27th Oct. r ’27. 


Balrftj Singh, Mahadeo Singli, Hukum 
Sinfeh and Turab were convkted in the 
Ganeshpnr dacofty under S. 3y6, L P. C., 
on 8bh March 1928. They weare sen- 
tenced to death subjecMo confirmation 
by this Court. The sentences were con- 
firmed by this Court on 5th April 1928. 
It appears that these men were hanged 
some time in May 1928. 


Two persons, namely, Banwari Bania 
and Danku Qararya were made appro- 
vers and examined as such in the princi- 
pal case. Banwari speaks of eight daooi- 
ties in which he himself has taken part 
along with the members of his gang. 
These dacoities were committed at San- 
talla Sarak Danda, Sahdei, Sungai, 
Eamlalgaon, Haringa (Bhagwanpur), 
Manohra Chak, Chaugoin and Ganesh- 
pur. Danku gives evidence about one 
dacoity only which was committed at 
Pairw% on ytji May 1927. All other da- 
coities oui^ of the*28 dacoities mentioned 
abova have been proved by other eviden- 
ce. It^appears that the Bah?aioh police 
hacf been on the look-out for the dScoits 
long before October 1927. They tried 
their best to capture the gang and armed 
police were posted on duty at various 
places in the district. Tho'Superinten- 
dent of Police visited different places 
with mounted and armed police and the 
Nepal Government police also started: 

• similar operations on their side of the 
border. Sub-Inspector Umrao Singh 
received information on 15th May 1927 
that dacoits had assembled at the house 
of Earn Bilas accused on the pretence 
of celebrating the Janeo ceremony of 
the son of Earn Bilas. Ha gave the 
necessary information to the Superin- 
tendent of ’Police, Mr. Waddell, who 
with the Sub-Inspector and the Circle 
Inspector and armed and mounted police 
raided the house of Bam Bilas. Earn 
Bilas was found at the house of one 
Bansidhar in the same village. He was 
captured and a bag of ammunition was 
found at the head of his bed. Bansi- 
dhar 'made over a gun to the police ad- 
mitting chat .it belonged to Earn Bilas. 
Bachan and Saltan accused were also 
arrested at the same time. Earn Bilas 
was convicted ‘under the Arms»Act and 
proceedings were taken against Bachan 
and Sat ban under the preventive sections 
of the Code of Criminal Procedure. 
Banwari (approver) was arrested an 28th 
October 1927 in Abdullagaiij forest with 
his companions Walidin, Berai and 
Nanhu Lonia immediately after the 
night on which the Ganeshpnr dacoity 
was committed. He made a confession 
before Mr. Mohammad Abba*s Klmn, 
Deputy Magistrate, on 30bh Octobaar 
1927 naming his associates and sevaral 
of them were arrested by lihe police* 
The information ;iishich the police re- 
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ceived from Banwari helped them in 
arresting Turab, Mabadeo Singh, Banney 
Chhutkao, Banlu, Ilukum Singh and 
others. Then many other persons of 
the gang were arrested. Danku (ap- 
prover) was arrqsted in August 1927 and 
he also gave useful information to the 
police about the gang. It was decided 
after the arrest of Banwari, Danka and 
others that the arrested persons should 
be tried tbgether in a gang case and the 
charge of the case was made over to the 
Special Dacoity Police. Bii Sahib Nand 
Kishore Ins^^eotor was placed in charge 
of the case and Umrao Singh, ^Sub- 
Inspector was appointed to i;ielp him. 
It appears that Danku had committed 
several dacoities before he had commit- 
ted the dacoity at Pairwa in May 1927. 
He bad however committed only one 
dacoity out of the 28 dacoities men- 
tioned above. He and his small gang 
had joined Banwari’s gang in the begin- 
ning of May 1927 and the Pairwa dacoity 
was then committed on 9b h May 1927. 
Hukum Singh, Balraj Singh, Turab, 
Nazar Muhammad E^han, Banwari, Danku 
and Bam Bilas were said to be the 
leaders of the gang. It appears that 
Nazar Muhammad Khan was a resident 
of Nanpara and had removed to Nepal 
and was sent to jail there. He how- 
ever succeeded in escaping from the jail 
and is now one of the accused in this 
case. Turab while lying under sentence 
of death in the Fyzabad jail made a full 
and detailed confession before Mr. Bama- 
kant, Deputy Magistrate, on lOth and 
llth April 1928. This confessional 
statement was produced before the lear- 
ned Judge, but he rejected it on the 
ground that Turab was banged before 
his statement could be - taken in Court 
and that the statement in question 
could npt be used against any of the 
accused in the present case. The lear- 
ned Government Advocate has asked us 
to admit the document in evidence under 
S, 32, ,C1. (?i), Evidence Act. lb need 
not bo decided in this case whether 
or not the confessional statement in 
question is ^admissible in evidence as we 
are satisfied that the rest of the evidence 
on the%ecord sufficiently establishjes the 
guiH of the appellants' before us. 

^ We have carefully considered the 
whole evidence produced in this ease. 
The prosecution have produced evidence 
to prove the dacoiti^s^ mentioned above. 


They have also produced evidence of 
identiCcatioD and evidence of specific 
and general association and also evidence 
of recovery of arms apd ammunitions 
and some of the stolen property. Some 
evidence, has also been produced . to 
prove previous convictions of some of 
•the accused. Evidence .pf this descrip, 
tion is generally produced in gang cases. . 

Before discussing the case of eaoh 
individual appellant, we.think it proper 
to refer to some principles of law, 
which should be ‘borne in.mind in con- 
sidering the evidence produced in gang 
cases under 8. 400, I. R C, 

Secfcionc»400, I. P. C., is in the follow- 
ing terms: ^ * 

“Whoever, at any time after the pasRing of 
this Aut, shall belong to a gang of pe^*8oas asso- 
oiated for the purpose of habituallv committing 
dacoity, shall be punished *with transportation 
for life, or with rigorous imprisonment for a 
term which may extend to ten years, ^hd shall 
also he liable to fine.** 

The term “belong** in S. 400, I. P. 0.,, 
implies something more than the idea 
of casual association; it involves the 
notion of continuity and indicates a 
more or less intimate connexion with a 
body of persons extending over a period 
of time sufficiently long to warrant the 
inference that the person afieoted has' 
identified himself with a band, the 
common purpose of which is the habi- 
tual commission of dacoity : see Hira 
Lai v. Emperor (1). • 

It is not necessary for a CGQviction 
under S. 400, 1. P. 0„ that the person 
convicted must have taken part in any 
one dacoity. Evidence showing the 
actual participation by .aqi^accused in 
any given dacoity, is evidence both of 
bis association with the gang and of his 
object in such association. Evidence 
which though not believed for the pur- 
pose of a oqnviction under S. 395, 1.P.C.,' 
may yet be relied upon for the purposej 
of a conviction under S. 400, I. P. 0. 
A conviction under S. 400, 1. P. C., can- 
not be considered bad in law merely 
because the evidence on the record 
would als© have justified a conviction 
of a specific offence under 8, 395, i 
I. P. C : s&e Gaya Dirk v. Emperor (2)' 
v.J^mperor (3). ' _ 

(0 [1910] 13 O. 243— 11 Or. L. J. -654=7 
I. C. 1012. 

(2) [1910] 13 0. 0. 235=:11 Cr. L. J. 551=7 

• I. 0. 1006. 

<3) A. I. R. 1929 Oudh 821=1929 Or. 0. 143 
=118 I. 0. 423=80 Or. L. J. 922. 
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The evidence of accomplices is always 
admissible and is always relevant:, but 
under a very old practice of the Courts 
in England ^uc^ evidence is accepted 
only with great caution and after the 
closest scrutiny, aiJd is ^not uEiually ac- 
cepted against any individual person 
^uijless Jt is CQri>oboi;ated». Although it 
is noS illegal to convict on the uncor- 
roborated evidence of an accomplice, 
there is a cons^onsus of opinion that a 
Iconviotion *on the uncorroborated evi- 
|d€mce of an* accomplice is rarely justi- 
fied. The jpractice in India is the same 
as* the practice •in England. Tkte evi- 
ience in corroboration must* be inde- 
p^ljent testimony which affects the 
accused by connecting or tending to 
connect him with the crime. In other 
words it must be ovideneo which im- 
plicates him, that is. which confirms in 
{some tnaterial particulars not only the 
evidence that the crime has been com- 
mitted. but also that the prisoner com- 
mitted it. The corroboration need not 
be direct evidence that the accused 
Icommitted the crime ; it is sufficient if 
itr is merely circumstantial evidence of 
his connexion with the crime : see 
Bam Prasad v. Emperor (4). 

The power to identify varies accord- 
ing to the power of observation and ob- 
servation may be based upon small 
minutae which a witness cannot des- 
cribe himself or explain. It is impos- 
sible to lay down any useful principles 
as to the exact amount of identification 
I which is required in any particular 
case. The Court will consider the 
value of thft evidence of identification 
against each accused, and satisfy itself 
as to whether the man is or is not 
jguilty: see Khilaioan v. Emperor (5), 

The evidence which goes to prove that 
a person has identified another person 
jas having taken part in a particular 
joffence either in jail identification pro* 
ceedings or elsewhere is admissible 
though the value gf such evidence is 
weakened perceptibly as a general rule 
by failifre to 'identify subsequently in 
ICourt : see Parbuu v. Emperor (6). 

In criminal proceedings, evidence 
that an accused person has a bai<l oha- 

"lir Ari- 192yT)uah“'^i£:i:r()6 L 6.T2r^ 

Luck. r>3l, 

(6) A. I. R. I92S Oudh 430=112 1. 0. 337= 
29 Cr. L. J. 1009. 

(6) A. I. R. 1927 Oudh 598=104 I. C. 626= 
28 Or. L. J. 850. 


racter is inadmissible unless evidence 
has been given that be has a good cha- 
racter, in which case it becomes admis- 
sible^ But S. 64, Evidence Act, does not 
apply to cases in which the bad charac- 
ter of any person is i,tf5elf a fact in 
issue. If the evidence of bad character 
is introduced in order to establish a re- 
levant fact, which cannot be proved 
aliunde, the evidence of bad character 
is admissible. One illustration'is, where 
evidence is given in ^a case of murder 
to prove that the accused had commit- 
ted a tfieft, such' evidence would ordi- 
naril]j be excluded as evidence of cha- 
racter.** Bjit in P^i^^i^'ularacase its in* 
trochiction would bo justified to prove 
a motive for the accused having mur- 
dered a person who had brought a 
charge of theft against, him. Where 
the evidence of previous ' oonvictior 
or the evidence that a man has been 
bound over under the preventive sec- 
tions can be considered only as evi- 
dence of character it must be excluded,' 
but whore such evidence is admissible! 
aliunde it should not be exoluded.j 
Here the provisions of S. 14, Act, 1,| 
1872 have application. Such evidence 
is admissible, not as evidence of cha- 
racter but as evidence to prove habitj 
and association. Once a man has been 
acquitted on a charge of that nature it 
is not open in a subsequent criminal 
prosecution to prove that he actually 
committed that offence. The case is of 
course different where the prosecution 
is endeavouring to establish an offence 
with which he was not charged in that 
case. For example, wheie a man hag 
been tried and acquitted on a charge of 
being in dishonest possession of pro- 
perty stolen in *a dacoity knowing or 
having reason to believe that the property 
was stolen in a dacoity it is open to the 
Crown to prove that he actually took 
part in the dacoity for the latter was 
nob the offence of which he acquit- 
ted. Even if he has been acquitted on 
a charge of dacoity it is opun to the 
Crown to prove that the day before the 
dacoity he was seen in the neighbour- 
hood of the dacoity: see Khilavan v. 
Emperor (6) at pp. 768 and 769 '"(of 5 
0. W. N.) . ^ ' 

After having been through the volu-, 
miaous record we are not prepared 4jo 
disagree with the finding of tb^ learni^ 
Judge that there was really a gang of 
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persons assooiafced for the purpose of 
habibually cotnmitfcing daooities and 
that the evidence given by the appro- 
vers is suffioienfcly corroborated » by 
other reliable evidence on the record. 
The approvers* evidence is not the only 
evidence in this case. They have given 
evidence of about nine daooitias only 
and other dacoities are proved by other 
reliable evidence. «lt is satisfactorily 
established that the appellants before 
us really belonged to a gang of dacoits. 
The learned Judge has tried the case 
with groat care and intelligence. He 
has tested the evidence carefully, and 
if any critieissm can be directed against 
his treatment of the evidence, Vhat 
criticizm can only be that he has tested 
the evidence too strictly. This fact 
makes his findings all the more strong. 

Wo now proceed to discuss the case of 
oach appellant individually. It will be 
convenient to take up the appeal of 
each appellant in the order in which 
the individual cases were taken up by 
the learned Ssssions Judge. (Their Lord- 
ships after considering the conviction 
of each accused held that it was proper 
in all the cases and proceeded.) The 
result is that all the 51 appeals fail aid 
must be dismissed. The appellants be- 
long to a dangerous gang of dacoits. 
Having regard to their criminal activi- 
ties we think the sentences are not 
excessive. 

We have to express our appreciation 
of the good work done by Mr. Moham- 
mad Akbar Khan in conducting the pro- 
secution in these cases. We also en- 
iiirely agree in the remarks made by 
the learned Additional Sessions Judge 
as to the admirable work done by Rai 
Sahib Pt. Nand Kishore Tiwari in these 
cases. 

K.N./b.K, Appeal dismissed. 

1930 Cr. Cases 1084 
(Oudh) 

Nanavutty and Baza, JJ. 

Gendan Lal — Accused — Appellant. 

1 V. 

Emperor — Opposite Party. 

Oritoinal Appeal No. 300 of 1930, De- 
cked on 19bh August 1930. 

^ (a) Penal Code, S. 302— Conviction should 
*nol be based on probabilities and suspicions, 

^Probabilities and suBpiolons are not suffioient 
grouada U law upon which to found a convio* 
tion of an aoouaad jq a criminal trial spe- 


cially in a murder trial where the maximum 
panishmont is death. [P 1087 0 1] 

(b) Penal Code, S. 302— Prosecution wit- 
ness found untruthful as to greater part of 
evidence — Accused should ;Lot be convicted 
on residue without corroboration— Evidence 
Act, S. 114. 

Where the prosecution witnesses are found 
to be untruthful as to the greater part of their 
'evidence, it is dadgeroua to*ooavict th\,acouBod 
on the residue without corroboration : 4'i Gal. 
784, Foil. LP 1087 C 2] 

St. G\ Jackson and ,S. N. Bo?/— for 
Appellant. 

AH Mohammad — fpr thp Crown. 

Judgment. — This is an appeal from 
the judgment of the learned* Additional 
Sessions Judge of Kheri convicting the 
appellai^t Gendai of an offence under 
S. 302, I. P. 0., and sentencing him to 
transporbatiou for life. 

The case for the prosecution is as 
follows : 

On the morning of 28th March 1930 
the deceased Ghurai with his brothers 
Chotai (P. W. 5) and Kedar (P. W. 6) 
went to cub the standing crops in the 
wheat fields of Bam Dayal. Some two 
gharis bdforo sunset the three brothers 
returned to their home in Barwar. 
When they reached the field of Debi 
Din in Prxkhrapur nine men who lay in 
ambush rushed out of an arhar field 
with lathis in their hands. These nine 
men were Debi Dio, Sundar, Bishesh- 
war. Bam Bilas, Salik, Gangaram, Bam- 
zani, Mahadeo and lastly Gendai, the 
appellant before us. Bisheshwa'r ordered 
Ghurai to stop. Ghurai refused to do 
so and tried to run away, but Bishesh- 
war quickly struck him a lathi blow on 
the head with the result «that Ghurai 
fell down on the ground. Debi Din 
then called out to his men to kill 
Ghurai as belay senseless on the ground 
and thereupon all the nine men jointly 
began to heat Ghurai's prostrate body 
with their lathis. Hearing the order of 
Debi Din, and seeing their brother 
Ghurai fall down and being belaboured 
by lathi blows by all these nine men, 
Chotai (P. W. 5) an A Kedar (P. W. 6) 
raised an alarm and ran towards their 
home in l^arwar. When they reached 
the abadi or populated site of the vil- 
lage, they met Har Dayal and they told 
him that their brother Ghurai was killed 
by these nine men whose names they 
also took. They also told Bhola, Piare 
Lal, Bamdin and Din Dayal the same 
story, and then, accompanied by Din 
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JDayal and about fifteen or twenty other 
men, the two brothers, Chotai and 
Kedar, went back to the spot where 
Ghurai had been attacked. Ghurai was 
found lying* dead in the field of Dobi 
Din, Ohowkidar ^endai, with two or 
three other men, wa^ left to watch the 
^ead body and Chotai and Kedar and 
othei^ neturned^d Din Da/al’s house. Din 
'Dayal wrote out the? report to the dicta- 
tion of Chotai and Kedar and the two 
latter signe)^ it (Ex. 3). I^faiku chowki- 
dar took this written^ report (Ex. 3) to 
the.thana; *Ghotai and Kedar refused to 
gQ with the chowk'idar to the j)olioo 
station as ^they'^' feared that their ene- 
mies might kill them on the \^ay. The 
thaua munshi came to ,the village the 
next day and after preparing a pan- 
ohayatna%a or inquest report sent the 
corpse of Ghurai to Gola for post-mor- 
tem ejsapination. The thanadar came 
the same da^ in the afternoon and after 
completing his investigation prosecuted 
eight men, viz. Debi Din, Bam Bilas, 
Sundar Lal, Salik Bare, Bisheshwar 
Dayal, Bamzani, Mahadoo and Gendai 
on a charge under S. 302, I. P.*0. Gan- 
garam could not be arrested and he was 
shown as absconding. 

•iThe motive for the murder of Ghurai 
was alleged to be the longstanding en- 
mity between Ghurai on the one hand 
and Debi Din and Bisheshwar on the 
other, i^out a year ago Ghurai mar- 
ried Mt^. Ram Kali, daughter of Din 
Dayal. Debi Din and Bisheshwar 
wanted that Mt. Bam Kali should be 
married to Gangaram, the same accused 
person who is at present absconding, 
Gangaram fe the brother-in-law of Bis- 
heshwar accused. Din Dayal refused 
to marry his daughter to Gangaram 
whose Brahmin subcaste was according 
to him inferior to his own. When 
Ghurai's marriage to Bam Kftli was set- 
tled Bisheshwar and Debi Din threa- 
tened Ghurai and told him they would 
be even with him one day. Ghurai 
made a report under S. 506, I. P. C., at 
the thana in Asarh last, Ghurai was 
in the* service of Debi Din. * After his 
marriage with Bam Kali, phurai was 
again threatened by Bisheshwar, Debi 
Din and Gangaram who told him ihat 
they would yet be tire death of him. 
Ghurai then left his brothers and began 
to live with his wife in Baja Barn's 
house. It so happened that Baja Bam 


was also once beaten at night, and his 
house was set on fire on another occa- 
sion. This is the alleged motive for the 
murder of Ghurai. It is significant to 
note .that no personal enmity between 
Ghurai and appellant is alleged, nor is 
the appellant Gendai aaid to have any 
motive for joining in the murder of 
Ghurai. 

Of the eight men prosecuted by the 
police, the learned 'Additional Sessions 
Judge has acquitted seven holding that 
they were falsely igaplicated in this 
case. Jtle cgnvicted Gendai alone on a 
charge uqder S.*302, I, P. C. and sen- 
tenced him to transportation for life. 
The learned Additione.1 Sessions Judge 
has*giv 0 n very good reasons for acquit- 
ting Debi Din and the six others pro- 
secuted along with Gendai; and it has 
been strenuously argued on behalf of 
Gendai, appellant, by his learned coun- 
sel, Mr. St. George Jackson, that tho 
same reasons which led the learned 
trial Judge to acquit these men apply, 
• with, equal force to the case of his 
client also. 

The excellent reasons given by tho 
learned Additional Sessions Judge for 
holding that Debi Din, Bisheshwar and 
others were not concerned in the murder 
of Ghurai command tho assent of our 
intellect. It has been held, and rightly 
held, that Bisheshwar did not begin the 
attack on Ghurai by striking the first 
blow and that Debi Din did not tell. his 
men to beat Ghurai all in a body as the 
latter lay on the ground. The medical 
evidence clearly shows the falsity of 
this portion of tho prosecution story, 
for the medical officer in charge of the 
dispensary deposes that there were 
five contused wounds all on the head 
of the deceased and there was only 
one other injury, viz. a bruise, on 
the left knee. Except for those inju- 
ries the rest of the body of Ghurai 
bore no marks of hurt. Had eight or 
nine men, as alleged by Chotai and 
Kedar, struck Ghurai repeatedly as 
he lay flat on the ground, 'there would 
have been innumerable injuries on 
the side, ribs, thighs, buttocks and legs 
of the deceased besides the injuries on 
the head. The absence of all injuries 
on the lower part of the body exdfept 
the bruise on the knee goes to show 
that the story that all eight or lune 
men struck Ghurai as he Iciy on the 
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ground with lathi blows is not true. 
Gendai, according to the evidanoo of 
the two eyewitnesses to the murder, 
▼iz. Ghotai (P. W. 6) and Kedar (P. W. 
6) only took part in the murder of 
Ghurai when the latter was struck 
down by Bishefshwar and when Debi 
Din ordered all his associates to beat 
the fallen man. The medical evidence 
gives the lie direct to this portion of 
the prosecution story, and the account 
as to the commencement of the attack 
on Ghurai by Bisheshwar has been dis- 
credited and disbelieved by the l^sarned 
Additional Sessions Judge ef Kheri. 
The only other evidence which goes to 
implicate the appellant Gend'ai, is that 
of Murlidhar, P. W. 12. His evidence 
is to the eSect that three hours before 
sunset he saw Gangaram and Gendai 
in Chak Muhammadpur Khairulla and 
that the field where Ghurai was killed 
is about two hundred yards from the 
place whero he saw Gangiiram and 
Gendai, This evidence, even if believed 
to be absolutely true, duos not biing 
home to the appellant his guilt. Prom 
the mere fact that a cultivator was seen 
in a certain held or chik in his village 
at about three hours before sunset some 
time before the commission of the 
murder, no inference can be drawn 
against him thst he must have com- 
mitted or taken some part in the 
murder that followed later on. The 
eyidence of Murlidhar, P, W. 12, is 
therefore quite inconclusive and no in- 
feienoe inimical to the appellant can 
legitimately be drawn from his testi- 
mony. 

It has been argued on behalf of the 
prosecution that the principle, 
in uno^ falsus in omnibus ** cannot bo 
applied to criminal trials in India and 
that the fact that Debi Din and six 
others 'have been acquitted by the 
learned trial Judge is no reason for 
acquitting the appellant Gendai. That 
is truot bub before Gendai can be con- 
victed of the murder of Ghurai it must 
be shown by'the prosecution that over 
and above the evidence which was re- 
jected by the learned Additional Ses- 
sions Judge as against Debi Dm and 
six others, there is other reliable and 
nnVainted evidence which goes to prove 
clearly and beyond any reasonable 
doabt the guilt of the appellaut Gendai. 
No such vevidenoe is, however, forth- 


?. Bmpbbob 

coming. The evidence of Murlidhar, 
P. W. 12, as shown.above, is quite inoon- 
olusive. P. W. 13 Nawazi does not 
mention the appellant as having been 
seen by him near the ^ot prior to the 
commission of the ptfence. There re- 
mains then the evidence of Ghotai 
(P. W. 6) and Kedar (P. W. 6) against the 
appellant. Except fdr mentioning {a6t 
that Gendai was onb of the assailants 
who under the orders of Debi Din joined 
in beating Ghurai to death these witnes- 
ses say nothing more against GendM* 
Gendai is a mere ^ serv^hat' of Debi 
Din. He had no personal , motive in 
killing Ghurai or joining others in mur- 
dering him. His master and Bishesh- 
war Dayal, who are alleged to bRkve 
deeply resented j^he marriage of Ghurai 
with Mt. Bam Kali, have been found 
not guilty of the charge of murdering 
Ghurai upon the evidence of bhes#^ two 
very witnesses Ghotai and Kedar. It 
is therefore next to impossible to con- 
vict Gendai, the servant of Debi Din 
upon this very same tainted evidence 
of Ghotai and Kedar in the absence of 
any other eviienoe tending to incri- 
minate him. Unless the case of the 
appellant can be differentiated from that 
of the other accused who have been 
found guiltless of the charge of murder, 
and unless it can be made manifest by 
cogent’ and convincing reasoning that 
though these witnesses Ghotai and 
Kedar ware giving false evidence against 
Debi Din and six others, they were 
nevertheless giving trUe'evidenoo against 
the appellant, the appellant’s convic- 
tion based solely upon the tainted tes- 
timony of Ghotai (P. W. 5) *i»ad Kedar 
(P. W. 6) cannot be legally sustained. 
The learned Assistant Government Ad- 
vocate has not been able to point to 
any other evidence on the record to 
corroborate the evidence of Ghotai and 
Kedar except the evidence of Murlidhar, 
P, W.,12. Murlidhar's evidence, as has 
been pointed out above, is inconclasive 
and does not serve ti3 prove the guilt of 
the appellaut. Prom a perusal of the 
evidence of Ghotai and Kedar, the ease 
of the Grown against the appellant 
Gendai cannot be differentiated from the 
case* against Debi Din and others, are 
adequate and coZivincing, It would be 
a work of supererogation to recapitu- 
late those reasons in this judgment. 
Those reasons apply with equal force 
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to the case of the appellanb Gendai as 
they do to that of his master Oabi Din, 
and others. The motive for the murder 
in the case •of the appellant is far 
weaker (if not completely absent) than 
in the case pf Debi Pin and Bisheshwar 
Dayal. Chotai and Kedar are 'partisan 
witnesses. There, is no independent eye- 
wi(nes9l3f the oSeurrehce to corroborate 
and give strength to* their ^ partisan and 
tainted testimony. It is a mautter for deep 
regret that the bfothersof the murdered 
man, thanks to their •own felly and 
wickedness in*tryitigto implicate in- 
noeent men'in this serious crime, iiave 
by their own conduct enal^lad the 
guUty to escape with the innocent. 
Apaif, however, from those moral reflec- 
tions, this^ourt is primarily concerned 
with the question as to whether the 
guilt of the appellant Gjudai is proved 
beyonci aaiy reasonable doubt upon the 
evidence on the record. No good rea- 
sons have been given by the learned 
Additional Sessions Judge as to why, 
after rejeobing the ovidanoe of O&otai 
and Kedar as against Dabi Din^nd siK 
others, ho thought it proper to act upon 
it a^'again3t G 0 ad!i.i,*the appellant. The 
finding of the learned Additional Ses- 
sions Judge against Gendai is summed 
up as follows : 

‘^Genial is admittedly in the servtoe of 
Debi Dia. Ho therefore must have somi sym- 
pathy for the failure of Gangaram‘in not getting 
his desired wife. Both th^se mea were seoa 
by the abov^ witnesses (this is not correct as a 
matter of facn) ho/dring round thd field of 
Debi Dia on the day*and about the time 
wheu Ghurai was killed. It is therefore 
probable that Ghurai was attacked with lathis 
by Gdudii au'Ltha abscond ir G^aRaram in 
the pres moo of P. W. 6 and P. W. 6 (i. e., 
Ohotai and Kedar.)*' 


It is imp:)ssible to accept this finding 
of the learned trial Judge. As Gaoga< 
ram was not on his trial before the 
learned Judge, the latter sliould not 
have expressed directly or indirectly 
any opinion as to his guilt. lu the 
second place, the finding against Gendai 
is only based upon probability that 
he alon^ with another min attacked 
Ghurai with lathis and killed him. 
Probabilitos aod^ suspicions rare not 
sutficient* grounds in law upon which 


bo found a conviction of an accused in 
|a criminal trial especially in a murder 
trial where the maximum punishment 
is death. The reason given by the 
learned trial Judge for not passing 


sentence of death upon Gendai is wholly 
inadequate. The fact that the prosecu- 
tion witnesses have told lies and have 
falsely implicated innocent men is good 
reasoA for rejecting their testimony, 
but no reason for not passing sentence 
of death upon the person* who was found 
. guilty of the brubil murder of Ghurai. 
The shortcomiugs of the prosecution 
witnesses furnish no^ legitimate grounds 
for palliation of the brutal conduct of 
the appellant, if he were really held 
guilty of the horrible taurder of Ghurai 
who was doner to.death by lathi blows 
on his hQ\i. 

Th& {appellant, however, js entitled 
to the bendflt of the very serious doubts 
which the learned Additional Sessions 
Judge had as regaids the guilt of his 
co-accisei. The case of Gendai cannot 
be sepiratod from that " of. the other 
accused tried along with him, and, for 
the excellent reasons set forth at great 
length in the judgment of the learned 
trial Judge, the appellant Gendai is also, ^ 
Sntitled to an acquittal. When the 
prosecution witnesses are found to be 
untruthful as to the greater part of 
their evidence, it would be dangerous 
to convi it the accused on the residue 
without corroboration: see Eari Krishna 

V. f^mperor (l). 

For the reasons given above, this 
appeal is allowed and the conviction 
and sentence passed upon the appellant 
Gendai are set aside. He is acquitted 
of the offence charge 1 and ordeied to 
be released immediately. 

Co a viation ^et asi^e, 

(i) [I MoJa-i OjIV 781=irrOrr'L« 

I. C. 795 . 
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(Ca'.cut* a) 

Cuming. J. 

Asohe Pramnna Bal — Petitioner. 

V, 

Emperor — Opposite Party, 

Criminal Revn, No, 1429 of 1929, 
Decide 1 on 20th January IQdU; ag'ainst 
order of Dy. Mig., Mymensia^h, D/- 
3l9t August 1929. , 

(al Crirninal P. C., S 162 Magiitrate 
can make use of general diary to corroborate 
case of complainant. * 

Ttidft) is uofehiag imarop^r ia a Magisliratp 
mikiag a 93 cf th 3 g 0 I *ril di^ry for bij • pur- 
pose of o^rroboratiag the oase of Uje o rnpUiu- • 
ant aad sbowiag tbit bhd oomplai riatic ma<te 
th 3 sams remirki) ab the timo of recording bho 
diary as ho did io tho Court. . - [P 103§*-0 1 ) 
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iit (b) Criminal P. C., S. 106 — "Offence in- 
volving breach of peace” — Meaning ex- 
plained. 

The expression “offoncos involving a breach 
of the peace” means offences in which a breach 
of the peace is an ingredient and not offences 
provoking or likely to lead to a breach of the 
peace! 43 Hoai* <33 A//. 771 and 30 C(il» 3G6. 
Ref. [P 1088 C 2] 

B. G, Chatterjee and Birendra Kumar 
De— for Petitioner. 

6. Gupta and Bireswar Chatterjee-- 
for the Crown. 

Judgment. — The petitioner in this 
case has been sentenced to pay ^ fine of 
Ks. 25 under S. 504, I.P.C., and further 
to give security for his good behaviour 
under S. 106, Criminal P. C^ The case 
against him was briefly that he filthily 
abused the complainant in such a way 
that the complainant was likely to lose 
control of himself and to commit a 
breach of the peace. 

The Rule has been granted on grounds 
Nos. 3, 4 and 5 of the petition to this 
Court. The first ground urged by Mr. 
Chatterji is that the general diary 
entry, Ex. I, is not admissible for the 
purpose of proving the falsity of the 
defence case and it cannot legally bo 
used in evidence to disprove the defence 
and the learned Magistrate was wrong 
in using the said entry, Ex. I, against 
the petitioner. As a matter of fact the 
learned Magistrate has used the general 
diary entry, Ex. I, for the purpose of 
oorroborating the case of the complain- 
ant and showing that the complainant 
made the same remark then as he does 
now in Court and that there is no differ- 
ence in his cases. There is nothing im- 
proper in the use that the learned 
Magistrate has made of the entry. 

The next ground tffcken is that the 
Magistrate’s finding with regard to the 
motive of the petitioner is wholly erro- 
neous and the learned Magistrate acted 
under a misapprehension in proceeding 
upon the basis that the petitioner had 
filed his application for removal of Sashi 
Babu froDc^ the common managership 
before 1st November 1928. It does ap- 
pear that as a matter of fact this appli- 
cation was not filed before 1st Novem- 
ber <!1929, Even however if the Magis- 
tj^ate was wrong on this question of 
motive, there still remains the positive 
* evidence of witnesses that abusive lan- 
^age was used; the question of proba- 
bility ofimprobability of the petitioner’s 


losing temper at the sight of the com* 
plainant is not really so material when 
we have positive evidence that he had 
actually used the abusive language. 

The last ground taken by Mr. Cbat- 
terji has more substance in it, namely 
that the order ui$.der S. 106, Criminal 
P. C., passed in the present case is bad 
in law. -Mr. Chdtterji"' argu 0 & that a 
breach of the peaccf is not a necessary 
ingredient of an offence under S. 504, 
I.P.O. The only portion of S. 106, Cri- 
minal P. 0., under which the presjsnt 
offence could come is “other offence; in- 
volving a breach of the peace,” and 
S. 504, I.P.C., does not necessarily in- 
volve a Dreach of the peace. I think 
this cohtention is correct. There ia no 
doubt that the decision in the case of 
Emperor v. S^yed Yaeoob (l) supports the 
case of the opposite party as also the 
decision in the case of Epipcror v. 
Manik Bai (2). These words “offence 
involving a breach of the peace” wore 
considered and construed in the case of 
Arun Samanta v. Emperor (3) where it 
was held that the expression “offences 
involvin'^ a breach of the peace” means 
offences in which a breach of the peace 
is an ingredient and not offences pro- 
voking or likely to lead to a breach of 
the peace. No doubt the learned Judges 
in that decision wore considering thei 
meaning of the words “offences involv- 
ing a breach of the peace” as used in 
S. 110, Criminal P. 0„ Cl, (o). But I 
see no reason why any different mean- 
ing should be placed on identically the 
same words in S. 106, Criminal P. C., 
to what has been placed upon them in 
S. 110, Cl. (e), Criminal P. C. The order 
therefore binding over the petitioner is 
apparently bad in law and must be set 
'aside. It is accordingly set aside and 
with this modification the Hula is dis- 
charged. ' 

v.b./r.k. Buie discharged. 


(1) [1919] 43 Bom. 551=20 Cr.L.J. 543=51 
LO 783. 

(2) [1911] 33 All. 771=12 Or.L.J. 805=11 
I.O. 689. 

(3) [1903] 30 Cal. 360. 
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(Patna) 

Oourtnbt-Terkell, C. J., and 
^Eowland, j. 

Bhikari Accused. 

• - 7- 

• Emperor 

• Griminal Beference and Criminal Ap- 
peal 75 cfi ‘1929, DScided on 2nd* 
•July 1929, made by ^Sess. Judge, Cuttack, 
on 23rd March 1929. 

(a) Crimin^al P? C., S. 288 — Statement 
made before committing Magistrate but tub* 
aequently re^JIejJ before ^Setsiont trial, can 
be ‘taken in evidence if tendered under 

S.* 288. 

A sfeatement made by an approver boforo tibe 
committing Court and Bulisequezitly resiled 
frAi]^ before the Sessions Court, can aba taken 
into considoration provided It is broueht on 
record under 8. 288; J. I. R. 1925 Pat. 51; 
A, I. R. KV59 Pat. 212 and A.*I. R. 1928 Pat. 
630, R^f. [P 1092 C 1] 

(b) Penal Code, S. 34 — - .Murder pre- 
arranged. and accused assigned some part 
apd present at spot armed — It it not neces- 
sary that be should have struck blow. 

Where all accused come on the spot armed 
before the murder is completed apd the 
murder is a pro-arrauged matter and the ac- 
cused has part assignod to him from before- 
hand such as keeping away the intruders, it 
lb of no avail to him to say that he struck no 
blow on the deceased nor can his presence be 
considered accidental: A. I, R. 1925 P. C. 1, 
Foil. [P 1092 C 2] 

8. M. Crupia-^toT Appellants. 

C. M. Agarwala — for the Crown. 

Rowland, J. — There are seven ap- 
pellants the first five of whom have been 
sentenced to death under S. 302 read 
with S. 34. One Ananda Sahu has bean 
sentenced to transportation for life under 
S. 302 read with S. 34, and one Jogi 
Sahu has been sentenced to transporta- 
tion for life^under S. 120 B, I. P. C. The 
first six appellants have also been con- 
victed under S. 201 read with S. 311, no 
separate sentence being imposeci. 

The case comes before us^ on refer- 
ence by the Sessions Judge under S. 374, 
Criminal P. C., as well as on appeal by 
the convicts. 

The prosecution examined 245 wit- 
nesses to prove that? in pursuance of a 
consp^acy to which the appellants and 
othprs not before us were parties, 
Baiiamali Pati was on 23rdP May 1928, 
at about 11 a. m., murderOsi in the vil- 
lage street of Balanga by the fiVst ” six 
appellants who thereafter dragged his 
body to the kacherry, loaded it on a 
oart and carried it to the burning g£at 
where they began to burn it but were 
1930 Cr. C. 137 & 189 


driven away and the half- burnt re- 
mains of the body rescued by villagers 
of Shambhu Bharatbi, Patna. The 
defence was a denial of the facts alleged. 
No defence evidence was offered. The 
case may be divided into two parts. 
First, the incidents of the 23rd May and 
secondly, the motive and conspiracy. 

Now the general outlines of the story 
of the occurrence of the 23rd May are 
established by such* abundant* and over- 
whelming evidence that the learned ad- 
vocate for the appellants has not boon 
able to challfenge its correctness. The 
day was » market day at Balanga and 
the ^'Nneral stages of the occurrence are 
deppsetl tfl by seten witnesses who have 
spoken to the actual commencement 
of the assault on Banatnali, 29 wit- 
nesses, who without claiming to have 
seen the first blow struck, witnessed 
the assault while it was still continu- 
ing, and a still larger number of wit- 
nesses who saw the removal of the body 
and the attempt to burn it at the ghat.'^ 
• lb will, therefore, be sufficient to say 
with reference bo the story in its out- 
lines that the evidence in support of it 
is entirely unshaken. We have, how- 
ever, been asked to hold that as regards 
the details of the actual killing the 
witnesses are discrepant and cannot be 
relied on as having observed correctly 
the parts played by individual accused. 
It is argued that the eyewitnesses of 
the first class who claim to have seen 
the first blow^ struck have given ac- 
counts which do nob fit together and we 
are asked to infer that some if not all 
of these have confused what they saw 
with what they have heard from others 
and are not really to bo regarded as eye- 
witnesses. 

The first attack is made on the evi- 
dence of P. W. 1 Bhikari Sahu, who 
laid the first information in She case, 
Ex. 1. The witness is a gomashta in 
village Balanga of the zamindar Babu 
Asbutosh Chandra Mitra under Bana- 
mali Pati who was the zaipindar’s naib. 
Ilis information was laid at the police 
station, Nimapara, nine tpjles east of 
Balanga, at 6 p. m. on the afternoon of 
23rd May 1928, the murder haviag been 
committed between 11 a. m. and noon. 
In his first information he states that 
Banamali Pati was going from th% 
kacherry to his house to take his f Jbd, 
the witness accompanying bifh. When 
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thesT arrivad before the house of Bhikari 
Pati, this accused came out of his house 
to the village road and asked Banamali 
to settle his paddy dispute. While the 
conversation was going ouBhikarrwas 
joined by Gobind Misra, brother of 
Bhikari Pati, Anand Pati, brother of 
Bhikari Pati and after them by Sama 
Khatua, Uchhab Sahu* Fanchu Sahu and 
Nidhi Misra. All of^a sudden Bhikari 
Pati broT>ght out a curved knife and 
stabbed Banamali in the neck, Bana- 
mali fell down and Bhikari stabbed him 
on the belly with a three-fdrked •spear; 
the other accused stood by. * Someone 
suggested to beat the witness he 

fled. • • • • • 

The beginning of the occurrence is 
differently described in the prosecution 
ovidence at the trial where the case is 
that Banamjali,* as he went along the 
village street followed by Maga Barik, 
Bhikari Pati and Maguni Jena as well 
as Bhikari Sahu, was accosted by Anand 
Pati and Gobind Misra who complained 
that he had got their house thatched by * 
Bowris (an untouchable caste: Anand 
and Gobind are Brahmins). Gobind and 
Anand caught the hands of Banamali 
and were then joined by Bhikari Pati, 
Shama Khatua, Panchu Sahu, Nidhi 
Misra, Uchhab Sahu and Ananda Sahu. 
The first blow was struck by Sama with 
a tara or lathi on the back of the neck 
oi Banamali who fell down and was 
then stabbed in the stomach by Bhikari. 
Some witnesses have said that Panchu 
Sahu also stabbed Banamali in the 
neck. The explanation given by Bhikari 
Sahu for the discrepancy between his 
first information and his evidence in 
Court is that at the time of laying the 
first information he was both agitated 
and exhausted as he had had no food 
since early morning and, therefore, he 
made a Confused statement. After lay- 
ing this information he went away and 
had a bath and food. He then returned 
to the police station and asked to have 
his infbrmatipn read over to him. This 
being done he said that it was not cor- 
rect in sorjie particulars and made a 
second statement which was also re- 
oordedein first information form and is 
a. In this statement he mentions 
that Banamali leaving the ifacherry was 
dfccompanied by Bhikari Satpathy as 
%dll as the witness; he does not men- 
tion Magifhi Jena or Maga Barik; he 


mentions Gobind Misra and Anand Pati 
as the first persons who met and ac- 
costed the naib and refers to the thatch- 
ing of the house by Bowris as the sub- 
ject of the conversation. As regards 
the remainder of tb^ assailants' party 
be said tffat they canle from the Kbamar 
Jiouse of Gangadhar Pati, whereas in* 
the first informatfon tfiey ar6**appar- 
ently described as* coming from the’ 
house of Bhikari Pati. His evidence in 
Court regarding the actuSil murder agrees 
generally with Ex. A but he says that 
he did not notice where £?ama, Uchhab 
and Eanchu came frop an^ he is not 
sura who^er Nidhi came out of his own 
house. The discrepancies between the 
successive statements made by Bhifiiari 
Sahu would be prima faci^ a good 
foundation for an argument tnat Bhi- 
kari was not a real eyewitness, but was 
telling a hearsay story apd Slluig in 
details from his imagination; but that 
the evidence of other eyewitnesses has 
so abundantly proved the presence of 
Bhikari Sahu in the street at the time 
of the miyrder that I can feel no doubt 
that he is a genuine witness. It i$ 
however quite probable that he did not 
see or was unable to observe clearly the 
first onset and ought to be regarded as 
a witness falling in the second class of 
eyewitnesses, who did not see the first 
blow but saw the progress of the assault 
as it continued. • 

Another witness with regard to whom 
a somewhat similar conclusion can be 
arrived at is P. W. 5 iflaguni Jena. This 
witness was following Banamali from 
the kacherry towards Banamali's bouse 
as he had some grievance to tell Bana- 
mali. Banamali said he would attend 
to the matter later and the witness 
(urned his back and began to go towards 
the hat which is in the opposite direc- 
tion. He *had gone about 25 cubits 
when Banamali was attacked. In chief 
be described the assault as if be had 
seen it all, but in cross-examination it 
appears that he turfied round on hear- 
ing a noise. By this time the ^ whole 
party of the assailants had surrounded 
Banamali; Ithe witness jvvent nearer but 
was chased away by Sama. This wit- 
nesl pelrhaps should be classed like Bhi- 
kari Sahu with \he witnesses who did 
n()t see the first onset, but witnessed 
tbe^occurrence in its later course. Be- 
garding Bhikari Sat %thy (P. W. 4) I can 
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see no reason to doubt that he wit- 
nessed the occurrence from its very 
commencement. Maga Barik (P. W. G) 
is a boy of« about 15 years of age who 
was working^ as personal servant to 
Banam'ali,and wa^ following him from 
the kacherry to bi^house; he Was carry- 
ing mangoes, a betel box^and some cup} 
when^the asAiult began; he fled to the 
kacherry. I have* no doubt that this 
witness is actually an 'eyewitness of 
the commenceihent of the assault and 
the first blow; he dJd not stay to wit- 
ness its coThpletiou. The next witness 
who claire^ to have seen the first blow 
struck is Daitari Das (P. W. 8). He 
was rubbing his body with oil near the 
hdbse of Mani Sahu. ^That house, as 
the map shows, is very close to the place 
of occurrence. Mani Sahu (P. W. 9) 
confirms the presence of Daitari Das 
outside th^ house; Mani himself was 
inside and came out and saw the later 
stages of the occurrence. Daitari Das 
confirms the description of the occur- 
rence given by other witnesses.* Eaja * 
Barik (P. W. 23) is nob a resident of the 
immediate neighbourhood though he 
lives in the village. He says that he 
happened to be passing on the way 
from Hatsahi to his house. He is men- 
tioned in the second statement of Bhi- 
kari Sahu (Ex. A) as one of the persons 
who had seen the occurrence, and I see 
no reason to doubt that he is a genuine 
witness. His account of the occurrence 
agrees with the prosecution case and he 
confirms the presence of Maguni Jena, 
Bhikari Sahu, Maga Barik and Bhikari 
Satpathy. He went towards the place of 
•occurrence* bub was driven away by 
Sama. 

There is one other witness Nidhi 
Misra. He is alleged to have been one 
of the conspirators and one of the party 
of murderers. He was made an ap- 
prover and before the committing 
Magistrate supported the prosecution 
case. At the trial, however, he said 
that he did not eeelbhe murder and that 
he w|s on good terms with .Banamali. 

said that he had been drugged by 
Inspector Narsing and Inspeflctor Khetra 
Mohan and tutored to make a false 
statement in the committing * M*agis- 
trate's Court. Baba Khetra Mohan Das, 
Inspector, is P. W. 239. He denies that 
Nidhi Misra was drugged o# tutored. 
Narsing Oharan Das, Inspector, is P. W. 


215 and he makes a similar denial and 
states that he did not sea Nidhi Misra at 
any time in the jail or met him any- 
where except in the Court or lock-up of 
the* town thana. Nidhi had alleged 
that the intoxicant was administered to 
him in jail. The Assistant Jailor, 
Kripasindhu Panda (P. W. 147) has 
been examined and deposes that in the 
jail Nidhi had no interviews except 
with his wife and son and .had no in- 
toxicant. I have no doubt that Nidhi’s 
statement at the trial is entirely false 
and has been invented by him to ex- 
plain avwiy his previous evidence. 

principles iphich jylll be fol- 
lowed by a Court of Session in deciding 
what use to make of evidence given in 
the committing Magistrate s Court and 
tendered under S. 288 at the trial when 
the witness has resiled from the pre- 
vious statement have been fully dis- 
cussed in the case of Errtperor v. Jehal 
Tell (1). Tb is there laid down that the 
deposition given before the committing 
Magistrate is evidence *to the same 
extent as it would have been evidence 
if it had been given before the trial 
Court. It is pointed out that such evi- 
dence cannot be effectively utilized 
unless it is shown by other evidence 
that the evidence given before the com- 
mitting Magistrate should be preferred 
to and substituted for the evidence 
given at the trial. That is the view 
which prevails in the Patna High Court 
and all Courts subordinate to it. This 
Court has considered recently the case 
of a oonfessing accused who had re- 
tracted at the trial the confession pre- 
viously made by him in Sheonarain 
Sinqh v Emperor (2) where it has been 
held that the law is not correctly stated 
by saying that a retracted confession 
carried no weight except against the 
maker and was not to be use^ against 
any one of the other co-accused. The 
correct position is that where a confes- 
sion has been retracted the tribunal 
will consider whether it ia corroborate 
in material particulars and whether 
the statement as a whole ig a truthful 
statement and may in either of these 
cases give full weight to it. •It has 
also been held in Ratan Dhani^ v. 

(1) a/ I. B. 1925 Pat. 61=84 1. 0. 

Or. L. J. 270=3 Pat. 781. ^ 

(2) A. 1. B. 1929 Pat. 212=117 I. 0. 4^811 

Cr. L. J. 710=8 Pat. 262. • 
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Emveror (3) that the evidence of an ap- Banamali, against Sama who made the 


prover is to be treated as on the 
same looting with that of any other 
witness if the initial suspicion at- 
taching to an accomplice’s evidence is 
removed and the trial Court considers 
the evidence to' be truthful evidence. 
Applying these principles it is clear 
that there is no reason for not regard- 
ing the deposition of ^Nidhi in the com- 
mitting Mapgistrate's Court as evidence 
along with the evidence of other wit- 
nesses both as to the murder itself and 
as to the conspiracy. • *' ® 

The Sessions Judge was of^ opinion 
that Nidhi’^ evidence before thQ c^ouj- 
mitting Magistrate w^as subs'isantiaVly 
truthful evidence and the record con- 
tains ample corroboration of almost all 
the facta depc!||9ed to by Nidhi. Ilis ac- 
count of the .murder itself agrees with 
that of the other witnessess in that 
Gobind Misra and Anand Pati accosted 
and detained Banamali on the road, 
while Bhikari, Sama Khatua, Ananda 
Sahu, Uchhab Sahu, Panchu and the 
witness came out. He adds another 
name Madhua Toka which is not given 
by the rest of the eyewitnesses. The 
first assault is described by other wit- 
nesses as given by Sama Khatua, where- 
as Nidhi- says that Sama, Anand, Uchhab 
and Madhua all attacked Banamali with 
lathis. The witness says that Bhikari 
stabbed danamali two or three times 
after he- fell and that Gobind Misra 
and the witness kept people at bay on 
one side, while Panchu Sahu, Bhikari 
Pati, Uchhab and Anand Pati did the 
same on the other. There is one state- 
ment in Nidhi's evidence of which no 
direct corroboration is forthcoming but 
which U of importance. He says that 
at 9 a. m. or so Bhikari Pati bad asked 
him to ^be ready for Banamali Pati at 
his front door, and there is one more 
statement of importance that Jogi Sihu 
had promised to send men to the crema- 
tion ground to help in setting fire to the 
bhdy. This statement also is not cor- 
roborated though Baja Barik (P. W. 23) 
has said thal; on the day of occurrence 
befdro the murder he had seen Jogi, talk- 
ing wifrh Sama. The above and other 
evi|»ence as to the occurrence itself 
establishes the cha,rge of murder against 
$o^tnd who with Anand Pati detained 

07 192? Pit “6W= U8“ l767 329^? 

8 Pat: 235. 


first assault and against Bhikari who 
completed the slaughter of the victim. 

Accused 4 to 6, it has Been argued 
came later, and the part taken by them^ 
may not have been qfore thafi keeping, 
off intruders after ‘the murder was 
Completed, po that .they f.should.l )0 re*-* 
garded as accessories rafter the act.* It 
is true that some witnesses are not 
clear as to the’‘exaGt stage at which the 
three Sahu accused came on Ihe scene,, 
but there are a good ..many irthers wb6 
are quite definite that these pen wei'e 
there 5.nd were actually dfiving off 
spect-itors^while Bhikari was still con- 
tinuing to stab Banamali. The weight 
of evidence oerfainly is that all these 
accused came on to the road aitoed be-^ 
fore the murder was completed. It the 
murder was a pre-arranged matter and 
these accused had parts assigheoi to 
them from beforehand such as keeping 
away intruders, it is of no avail to them 
to say that they struck no blow on| 
the deceased. The Sessions Judge quitej 
rightly relies on and follows the Privy 
Council decision in the case of Barendra^ 
Kumar Ghosh v. Emperor (4). 

The whole of the circumstances of ther 
murder itself indicate that it was pre- 
arranged, and even if Sahu accusedi 
had arrived at a late stage their pre- 
sence, armed and so conveniently near 
the scene could hardly be regarded as 
accidental. The Sahu accused are not 
near neighbours. The house of Ananda 
Sahu is at plot 148 of the map (Ex. 27) 
and is 330 feet east of the place of oc- 
currence, that of Uchhal) Sahu is 
plot 211 of the map and is 1,015 feeb 
east, and that of Panchu Sahu is plot 
247 of the map and is 1,260 feet east. 
They must have come beforehand pre- 
pared for the part they had to play. 
Nothing contradictory to the prosecu- 
tion case appears in the meiical evi- 
dence; the body was extremely charred 
by burning and no ' lathi marks were 
visible. The Civil Surgeon says that on 
fiesh 50 charred he would not expect to 
find them. 'iHe speaks of^tbree penetrat- 
ing wounds in the chest and abdomen 
whidli were the cause of death. These, 
according to th? direct evilence are 
all Jo be ascribed to Bhikari Pati. The 

. (4) A i?R, 1925 P. 6. 1=86 I. 0. 47=26 
Cr. L. J. 431=62 I. A. 40=52 Oal, 197. 
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^rst BIX accused are, therefore, guilty 
•under S. 892. 

The last gippellant Jogi, however, took 
no part in tOe murder and has been 
•convicted only of conspiracy. T have, 
therefore, to examine the evidence as 
i to the conspiracy and as to his part in 
it. charge'of conspiracy was not & 

• part of the first •information (Ex. l) 
though that information* mentions that 
at one time "some of the accused 
had conspired to ipurder Banamali 
and ther^ had, been a police case 
about ifc..^ Bhikari Sahu the informant, 
filed a petition of complaint T[Ex. 2) 
< 3 n 30fch June 1926, the* date on 
which the charge shpot of^this case 
was submitted, alleging that there 
was sufficient evidencefof conspiracy 
before the police and praying that tlio 
acci^se^^ he put on thoir trial on a charge 
of conspiracy. It was on this petition 
that the Magistrate took cognizance of 
the conspiracy charge along with the 
case of murder. The prosecution case* 
was that the conspiracy had its origin 
in January 1925, when the'opponents 
of Banamali led by Sama and Jogi Sahu 
began to meet together to concert mea- 
sures against him. 

There is nothing criminal about the 
first steps taken which were to' petition 
successively the Settlement Officer, the 
landlord'; Banamali’s master, and the 
Superiiltendenb of Police against Bana- 
mali. These petitions had no result. 
Then come meetings at which a few of 
the party formed an inner circle and 
deliberated in secret ; Jogi is one of 
Ahem. Sama declares to Kela Behera 
iP, W. 183) that Banamali must be kil- 
led and says the same thing in the pre- 
sence of Arjun Baral (P. W. 195) and 
Bhima Baral (P. W. 209), the latter of 
whom says that Jogi joined in the pro- 
posal. In July 1926 au attempt on 
Banamali’s life was apprehended. He 
Was to be attacked^on leaving the train 
at Satyabadi. He was warned and took 
another route, but on 18th July 1926 a 
number of his enemies including Jogi 
had in' fact collected at Satyabadi and 
one Baidbar Sahu was found ip posses- 
sion of a knife. Thejlnoident was re- 
l^orted to the police and Banamali de- 
sired a prosecution under S. 120, LELC., 
but sufficient evidence was not forth- 
coming. As a sequel to this incident 


Sama, Jogi and others severely assaulted 
Bbalu Padhan (P. VV. 183), a servant of 
Banatr.ali, who had been a witness in 
the case. Sama and Jogi were convicted 
and*sentenced to imprisonment. In jail 
Sama in Jogi's presence again declared 
his intention of killfng Banamali as 
deposed to by Gokhulanand (P. W. 121). 

There is evidence of other meetings 
which it is difficult date exactly. In 
all of those Sama is pron inent ; in 
some Jogi is not mentioned but wher- 
ever he appears it is^'as Same/s compa- 
nion find clbse associate. Jogi himself 
is said tS have threatened the life of 
lihirli. alias Jogond.ra (P.^ W. 219), a 
gocnastha under Banamali in presence 
of Narain Pati (P. W. 214) whoso state- 
ment in evidence is corroborated by the 
fact of his having written at the time a 
warning letter (Ex. 67) to Banamali, 
There is evidence of several occasions 
on which an attack on Banamali was 
apprehended, but no attack was made as 
he got warning and took precautions. 
There can be no direct evidence that 
on those occasions the purpose of at- 
tacking him was formed until we coma 
to the time regarding which Nidhi's 
evidence is available. Nidhi speaks of 
three occasions on which* preparations 
were made to attack Banamali but 
proved abortive. Among the names 
given by Nidhi of persons who on these 
occasions went out to kill Banamali we 
do not find the name of Jogi, but it ap- 
pears in Nidhis evidence that Jogi, 
Sama and others persuaded him to join 
Sama's party and openly declared their 
intention to kill Banamali ; that on 
the occasion of Banamali's visit to 
Bayabar tola it was Jogi who gave the 
conspirators information of his move- 
ments ; and further that on the day of 
the murder Jogi had promised^ to send 
men to help in burning the body. There 
is inde-pendent evidence, which I have 
already referred to, that Jogi was seen 
talking to Sama on the morning of the 
murder and we have it* from ChafBi 
Prusti (P. W. 148) that on the day after 
the murder Jogi told him* that Bana- 
mali would have been killed a day 
sooner had he passed bv the refute by 
which he was expected to go.. 1 l^ve 
dealt already with the admissibility of 
Nidhi's evidence. 1 find, in agreengent 
with the Sessions Judge, that hia deposit 
tion before the committing Magistrate 
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was a substantially truthful statement 
and is corroborated in many particulars 
by independent evidence. 

Taking the evidence as a whole there 
is. 1 think, no room for doubt that there 
was a conspiracy to put Banamali to 
death ; that Jogi was a party to it, and 
that Jogi had not dissociated himself 
from the party of the conspirators up to 
the date of the crime. I would, there- 
fore, uphdld the conviction of Jogi 
also. Tt remains to consider the ques* 
tion of sentence in the case of accused 
1 to 5. The murder, l*hav"o hel3, was 
deliberate and was done in pursujiince 
of an intention formed ,long bpfore and 
tenaciously pursued in face of repeatfnd 
disappointments. It is difficult to see 
how any penalty other than the death 
penalty can be , regarded as adequate. 
We have escnmined the record to see 
whether the character of the deceased 
was such as to furnish any extenuation 
of the guilt of those who killed him. 
Only an intolerable tyranny on his part 
would suffice to mitigate the crime and 
the evidence does not show that there 
was any such thing, The several ac- 
cused had no doubt their grievances but 
these were ordinary personal grudges 
which though furnishing a motive do 
not supply any excuse for murder. 

First, as regards Bhikari and Gobind, 
Bhikari was formerly a personal body- 
guard of Banamali, He was fined in a 
criminal case of which Banamali finan- 
ced his defence. He resented ]3ana- 
mali’s demand for repayment of money 
spent in the case and for payment of 
paddy due to the landlord and of ad- 
vances made by Banamali to Bhikari’s 
father. Sama Khatua was also for- 
merly a personal guard of Banamali 
whom he left because the latter, after 
financing the defence of a case in which 
Sama was prosecuted, refused to help 
him in appealing against the conviction 
and demanded repayment of the money 
spent ip defending the case. The peti- 
tion to the Settlement Officer is an at- 
tempt to review an old claim of the 
tenants to eome tanks and grazing 
ground which had been recorded In the 
name of the landlord as long ago as the 
previous Becord-of-Bights. The visit to 
tl^e landlord was hi connexion with rent 
reom*pts and with settlement *of waste 
lands. Saipa Ehatua's enmity was no 
do^t aggravated byj^he Ehaturi case 


and by bis conviction of assault on 
Bhalu Fadhan. Sama had also dispute 
with Banamali regarding certain lands 
which Sama had purchased, but over 
which Banamali’s uncle Muli -held a 
mortgage.. Eventual^ the dispute ter- 
minated in favour of Muli. Accused 4 , 
to 6 hardly appear to have any d^fi^hite 
grievances of their own ; they seem to 
have come in • mainly as partisans of 
Sama. Jogi hkd a dispute with Bana- 
mali regarding land of onePanchei Bewa 
which was sold to e%ch of ^hem. pf 
the rival purchasers Banamali, was suc- 
cessful*. Jogi was convicted under S. 
352 in a case brought by JagaMaharana 
which Jogi attributed to the infiueieoe 
of Banamali and was also convicted of 
assault on Bhalu • Fadhan. I^one of 
these matters furnish any justification 
or extenuation of the crime. I would, 
therefore, accept the reference a®nd‘"con- 
firm the death sentence on accused 1 to 
5 and dismiss the appeal of all the 
accused. 

We desire to pay tribute to the care 
and patience displayed by the learned 
Judge in trying this case. His judgJ 
ment, although in view of the volume 
of evidence necessarily of great length, 
is extremely clear and well ordered and 
deals most fairly with every contention 
which could be raised by the defence. 
We would also compliment Mr. Gupta 
upon the way in which he ‘‘fulfilled 
his very onerous duties on behalf of 
the appellants. His task was hopeless 
but he faced it with great courage andb 
discretion. 

Courtney-Terrell, C. J.-nl agree. 

V.B./r.k, Sentence confirmed^, 

1930 Cr. Cases 1094 

(Patna) 

Courtney-Terrell, C. J., and 
Dhavle, J, 

Banti Pande — Accused — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal .Revn. No. 257 of 1929,^ De- 
cided on 2nd July 1929, from order ,of 
Sess. Judge; Muzaffarpuf, D/- 2nd April 
1929. 

(a) * Penal Code, S. 211— Proceeding! er- 
roneously taken and in good faith by Magis- 
trate not empowered so to do— Complainant 
is imt liable for false complaint under" 
S. 211. 

If a Magistrate not empowered by law to take* 
oognizanee of an ofience under S. 190 (1) ra> 
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orroneously ftiid in good faith does so, al- 
though his proceedings shall not be set aside 
merely on the ground of his not being so em- 
powered, it will not have the efiect of making 
the complaina»t*l^ble for prosecution for a 
false complaint by reason of the Magistrate's 
having taken cognizance of it without power 
to do so: a: h 192\Pat. 400, FoU: 17 Gah 
^674 and 32 Mad. 258, Dist. [P 1097 C 1] 

(bj Q^iminal C.»S. 4 — "Complaint*’ • 
preeubposet accueation with viehr to action. 

It is of tihe essence of a ^complaint that 
the accusation should have been made with a 
view to actioi;^ being taken under the Code of 
Criminal Proceiuro. An express request to 
that effect is iipx^cessary, Ifuc whether a state- 
ment is made with a* ^ew to action being taken 
upon it as u|^on complaint must be determined 
in the light of th^ oiccumstanocs. 

tP 1097 G 2] 

Penal Code, S. 21Lr'"Falsely charging" 
— A^aning explained, • 

"Falsely charging*’ means a false accusation 
made to^aify authority bound* by law to in- 
vestigate it or to take any step in regard to it. 
32 Mad. 25P, Ref, [P 1098 G 1] 

(d) Penal Code, S. 211 — "Accusation in 
dying declaration made to Magistrate stands 
on no better footing than one made to 
another. 

An accusation contained in a dying djsclara- ^ 
tion made to a Magistrate stands on no better 
footing than an accusation made to a private 
individual, such as the compounaer in the 
hospital, without any statutory obligation to 
move in the matter at all: 11 I.C, 617; 17 Cal, 
574; BO Cal, 415; 19Ii^om,’51 and ^0 Mad, 640 
lief, LP 1008 0 2] 

(e) Penal Code, S. 182 — Essential ingre- 
dient stated. 

It is an essential ingredient of an offence 
under S. 182 that the offender should intend 
to cause, orshould know it to be likely that 
the infor^iation given by him to the public 
servant will cause the public servant to do 
or omit anything which such public ser- 
vant ought not to do or omit if the true 
state of facts respecting which such infor- 
mation is given or known by him, or to 
use the lawfifl power of such public servant 
to the injury or annoyance of any person, 

A. I. n. 1925 Pat. 717. Ref. [P 1099 G 1 ] 

(f) Penal Code, Ss. 192 and 194-Falfe 
dying declaration by man, who does nothing 
to communicate with authorities does not 
come under either S. 192 or S. *194. 

While a false dying declaration may well, 
in certain circumstances, go in as evidence, the 
intent that it may appear in evidence in a 
judicial proceeding and cause an erroneous 
opinion to be entertained touching a point 
material to the result of such a proceeding, 
which is an ess^tial ingredient in* the dedni- 
tion, oannot easily be inferred 'of a man who 
was thought to be dying at the t^e and did 
nothing. jby himserf or by his friends to com- 
municate with or seek any redress fton} tbe 
authorities. The intent o^ knowledge neces- 
sary under S. 194 presents an even greater 
difficulty in the application of that section, for 
it postulates a feeling iu the mind of 4;he 
petitioner that his recovery was impossible. 

[P 1C99C2] 


Manohar Lai and A. K. Mitra — foe 
Petitioner. 

Asst. Oovt. Advocate — for the Crown. 

Dhavle, J. — This is an application 
in revision against a conviction of an 
offence under S. 211,1. P. C. with a 
sentence of one year's *rigorous impri- 
sonment. A rule was also issued by 
this Bench calling upon the petitioner 
to show cause why the sentence should 
not be enhanced. * , 

The petitioner was sleeping in bis 
verandah on the ni^ght of the lOtb 
September lafst, Y^hen he received three 
injuries including a dangerous 10'' cut 
across Jibe face from near the right ala 
of t^e no^ to the superior a*hglo of the 
scapula on the right aide. lie was taken 
next morning to the Bettiah hospital, 
where his condition was found to be so 
precarious that a report' was made to 
the Subdivisional Magistrate with a 
request that the man's dying de. 
claration might be recorded immedi- 
ately. The Sub-Divisional Magistrate 
sent* Pandit Hriday Narayan, a Sub 
Deputy Magistrate with second class 
powers, to record the petitioner’s state- 
ment if any. The petitioner was ac- 
cordingly questioned by the Sub-Deputy 
Magistrate and stated that he had been 
attacked overnight by three persons, 
Kishundut Pando, Gorakh Pande and 
Subhnarain Upadhaya and had chased 
them upto a distance of ten or twelve 
kathas when he had to stop on account 
of loss of blood. He further stated 
that on the previous Saturday (that is 
to say, two days before the assault) he 
had overheard *the Sub-Inspector of the 
thana asking Deonandan Ojha, Sboo- 
narain (Subhnarain ?) Upadhaya and 
Kishundut Pande to kill him. 

The prosecution case was that the 
petitioner's accusation against the per- 
sons named Jn his statement* to the 
Sub-Deputy Magistrate was false and 
malicious, that these persons had noth- 
ing to do with the assault on the peti- 
tioner, and that the petitioner *himsalf 
had stated at the time'that an unknown 
thief had attacked him. The defence 
was that the petitioner’s statement was 
true and that after the assault peti- 
tioner became unconscious and made no 
statement at all. ^ 

The trying Magistrate and the Ses- 
sions Judge concurrently found %ha|k 
the petitioner's statement ^aa 
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while the malice between the partieso 
was really comnaon ground. 

Mr. Manohar Lai for the petitioner 
has endeavoured to show that the pro- 
secution evidence ought not t6 be 
accepted. He has referred to the evi- 
dence of the Sub'- Assistant Surgeon that 
the petitioner was in a '*somewhat sub- 
conscious state" and would not be able 
to speak for twelve ,or thirteen hours 
from four or five minutes after receiving 
the injury on the face which was 
dangerous to life* There is however 
no dispute that the petitibner did in 
fact make a statement to 'the Sub- 
Deputy Magistrate jn which ho, /poke 
not only qf chasing his assaflants ifor 
ten or twelve kathas, but also of what 
had happened on the previous Saturday. 
The Sub-Assistant Surgeon’s evidence 
is palpably over-coloured and goes the 
length of saying that the^ petitioner 
“probably could not run but could walk for 
teut fifteen or twenty cubits or so” 

after the injury on the face contrary 
to what the petitioner himself stated. 
Mr. Manohar Lai has also taken us into 
the evidence of the six prosecution 
witnesses, Nos. 6, 7, 15, 8, 16 and 19, 
on whom the learned Sessions Judge 
specially relied in support of the prose- 
cution story that the petitioner said at 
the time that he had been attacked by 
an unknown thief. It is true that Tilak- 
dhari Pande (P. W. 6) admits that ho 
only heard the story not from the peti- 
tioner but from Phagu and Saudagar 
(P. Ws. 16 and 19), and true also that 
Harihardut Pande (P. W. 15) is not only 
a nephew of the petitioner’s but also 
a son of Nageswar (P. W. 13) upon 
whom (an uncle of Gorakh) the learned 
Sessions Judge was not disposed to 
place much reliance, while Bahori 
Chamar (P. W. 8) does not really seem 
to have been on good terms with the 
petitioner ; but even so there does not 
seem to be any sufficient reason to dis- 
believe . the evidence of Bipat Ghamar 
(P. W. y), a aervant of the petitioner, 
and Phagu and Saudagar, though these 
two witnesses have their houses on the 
land of Gorakh'. As regards the 'Cons- 
piracy between the Sub-Inspector and 
Eishundut and others, Mr. Manohar Lai 
has' referred to the admission of 'the 
Sub^Inspector that in walking back on 
the Saturday he passed some bushes, 
from behind which he could have been 
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varheard, but it is obvious that thi® 
does not go far to indicate the truth 
the alleged conspiracy, and the incident 
is in itself so highly igaf^i*obable that 
Mr. Manohar Lai himself has.had to 
argue on the evidence not that the Spb- 
Inspoctor actually asked the man to kill 
•the petitioner, but. that, the petitioner^ 
may have been led ,by an over-nSated 
imagination to. think so. In my opinion 
the evidence leaves no dpubt that there 
was in reality no conspiracy, that the 
petitioner did ndt in fact {^cognize in 
the dark any of his actual assailants' as 
ha nex>t day claimed to tbave 'done, and 
that his accusation against Kishundut, 
the Sub-Inspector and others was 
false and malicious. 

The charge framed against t^tlie peti- 
tioner was that he ; 

“on or about the 11th day of Saptotnber 1928, at 
the King Edward Memorial Hoapital# B^ttiah, 
with iubont to oauaa injury co Kishundut 
Pande, Leyakat Hussain, Sub* Inspector and 
others, caused to bo instituted a erimiaa.1 pro- 
o^'eding against them before the Sub-Deputy 
MattistrHte of Bettiah, charging the said Kish- 
nndut Pande and others with having com- 
mitted an • offence, viz., attempt to murder, 
under S. 307, 1. P. C., and the Sub-Inspector of 
Police with abetment of such an attempt, 
knowing at the time that there was no just or 
lawful ground for such proceeding >or charge, 
and thereby committed an ofianoe punishable 
under S. 211, 1. P. C. . . 

If, as was apparently the prosecution 
case below, a criminal proceeding was 
actually instituted, a reference to Sch. 
2, Criminal P. 0., shows that frho case 
under S. 211 should h^ve been tried by 
the Court of Session alone, since the at- 
tempt to murder involved the causing 
of hurt and was accordingly cpunishable 
with transportation for life. The con- 
viction of the petitioner by a First Class 
Magistrate would therefore be void : 
see S. 530 (p), Criminal P. C. 

The charge speaks of causing a cri- 
minal proceeding to be instituted before 
the Sub-Deputy Magistrate of Bettiah. 
We are not concerned in this case with 
such modes of instibiting criminal pro- 
ceedings as lodging information of a 
cognizable'offence with the polict), Ka* 
rim Buksh y. Quem-Empress (1), or ' in 
the case of Certain grave* offences giving 
infoiunation to village headmen or others 
who are under a statutory obligation to 
communicate such information forth- 
with to the nearest Magistrate or to the 
offi cer in ch arge of the nearest police 

(i) [18901 17 "CalV 6747’" 
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station: Sessions Jvdne TinneveUy Dim-' 
sion V. Sivan Chetti (2). The petitioner 
oould only have caused a criminal pro- 
ceeding to ben&s^ituted before the Sub- 
Deputy Magistrate, if at all, by making 
a complaint* to him. ^ Now a complaint 
is defined in S, 4, Crrminal P. C., as : 

allogatioQ made, orally, oi;in writing, to a 
Magist»aftr, with ^ view fiO hin taking .action 

under this Code, bhat some person has 

committed an ollenco.*' • 

This implies that the Magistrate to 
whom such an allegation is made must 
be duly empowered jbo take action on it, 
an^ S. 201 gf the Code provides that if 
a complaint *is made to a Magistrate* who 
is not competent to take cogni^Rance of 
the aase, he shairdirect the complainant 
to the proper Court and return the com- 
plaint, if lAade in writing, with a proper 
endorsement. Assuming for the^ present 
that the petitioner’s statement to the 
Sub-Deputy Magistrate amounted to a 
complaint, the Sub-Deputy Magistrate 
could only take cognizance of the case 
if specially empowered by the Local 
Government or the District Magistrate; 
but it has not been suggested on behalf 
of the Crown that the Sub-Deputy Ma- 
gistrate had any such authority. It is 
true that according to S. 529(e), Criminal 
P. C., if a Magistrate not empowered by 
law to take cognizance of an offence 
under S. 190 (l) (a) erroneously and in 
good faith does so, his proceedings 
shall not be set aside merely on the 
ground of his not being so empowered. 
But, as was expressly ruled in Bengali 
Gope V* Emperor (3) : 

i“thi8 will not’havo the effect o£ making the 
jcomplainant liiiblo for proseculion for a falsa 
loomplaiut by reason of the Magistrate’s having 
taken cognizance of it without power to do so.’* 

The charge as framed must therefore 
!fail on the ground that no criminal pro-* 
jceeding could have been instituted be- 
Ifore the Sub-Deputy Magistrate so as to 
iattract the operation of S. 211, I, P. C. 

It has been urged on behalf of the 
Crown that if the Sub-Deputy Magis- 
trate was incompetent to take cogni- 
zance, Jhe petitioner was still , guilty of 
an Q^ttempt to cause proceedings to be 
instituted before that Magistxate. This 
contenti-on must obviously fail if even 
apart from the incompetency of the Sbb- 
DeputyJMa^istra^ to Ake cognizance 

(2) ti909]~32'Ma'd. 258=1" 1,07187=9 CrfOr 

170, » 

(3) A.LB. 1926 Pat. 400=94 I.O. 836=27 Or. 

L.J. 704=5 Pali. 447. 


on a complaint, the petitioner s state- 
ment or dying declaration did notj 
amount to a complaint Now, it is ofj 
the essence of a complaint that the ac-' 
cusatibn should have been made with a 
view to action being taken under the’ 
Criminal Procedure CoJe. The peti-i 
• tioner’s statement does not ask for any< 
action to be taken, but an express re-j 
jgfuest to that effect is unnecessary. Whe- 
ther the statement was made with ai 
view to action being taken upon it as| 
upon complaint must be determined inj 
the liglft of tiie circumstances. In an 
ordinary case the complainant goes of 
his ov^n, accord to the Magistrate and 
makes his accusation, and it is thus easy 
to infer that he does so with a view to 
action being taken under the Code. In 
the present; case it was not the peti- 
tioner who went to the Magistrate but 
the Sub-Deputy Magistrate who came 
to the petitioner, as ordered by the Sub- 
Divisional Magistrate on the report from^ 
the hospital that the petitioner’s condi- 
lion seemed to be very precarious and 
that bis dying declaration might be re- 
corded immediately. It was in this 
condition that the petitioner was ap- 
proached by the Sub- Deputy Magistrate, 
who began; by explaining that he was 
Magistrate and had cemo to take down 
the petitio ner’s statement. The Sub- 
Deputy Magistrate further informed the 
petitioner that the statement made by 
him would bo used when occasion arose, 
a curious warning to administer to a 
dying complainant, though appropriate.in 
the case of accused persons when their 
confessions are to be recorded under 
S. 161, Criminal P. C. 

Ho did not, however, speak of having 
been sent by tbe^Sub-Divisional Maglis- 
trate to record the petitioner’s “dying 
declaration” or of the possibility of any 
statement made by the petitioner being 
treated as a complaint. Can it be said 
in the circumstances that the petitioner 
understood that he was being invited 
to make his complaint, if ,any, or that* 
he made bis statement with a view to 
action being taken on it under the Cri- 
minal P. C. ? It is significant that when 
eight days afterwards the Sub-Divwional 
Magistrate, in the course of his enquiry, 
questioned the petitioner in the hospi- 
tal, he found the petitioner unwilling to* 
make any statement, though acoordilbg 
to the Sub-Divisiona^ Magistral the 
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son apparently was that the petitioner meat to the Sub-Divisional Magistrate* 


was very weak and wanted time. There 
is nothing in the circumstances to show 
that the statement made by the peti- 
tioner was intended by him as the* com- 
plaint of an aggrieved party rather 
than, for examf^le, as the statement of a 
witness. In my opinion the prosecu- • 
tion has not succeeded in establishing 
clearly that the petitioner’s statement, 
amounted to a complaint in this regard, 
and it is therefore impossible to deal 
with the petitioner on the footing that 
he attempted to cause a* criminal pro- 
ceeding to be instituted befo/e the Sub- 
Deputy Magistrate. ^ * 

Besides the institutron of *a criminal 
proceeding, S. 211, I. P. C., also deals 
with falsely charging any person with 
having committed an offence. The charge 
actually framed against the petitioner 
also speaks of his charging Kishundut 
Pande and others with having commit- 
ted the offence of attempt to murder 
and the Sub-Inapector of Police with 
|abetment of such an attempt. Unlike a* 
j“oomplaint” “false charging” is not de- 
Ifined by statute, but it has been repeat* 
jedly held to mean a false accusation 
made to any authority bound by law to 
investigate it or to take any step in re- 
gard to it. In the decision from S, 
Tinnevelly Division v, Siven Ghetty (2), 
to which I have already referred it is 
shown how such an accusation may be 
effectively made in certain cases to a 
person possessing no magisterial powers 
but bound by law to communicate it forth- 
with to the nearest Magistrate or the 
officer in charge of the nearest police 
station. The petitioner’s statement 
clearly contains a grave accusation 
against four or hve persons, and it was 
made to a*n officer with the powers of 
a Second Glass Magistrate who had 
actually been deputed by the Sub- 
Divisional Magaistrate to record it. 
But it was not recorded in the course 
of a police investigation and therefore 
ftoes not come under S, 164 (2), Criminal 
P. C., under which (if applicable) it 
would hav^ been the duty of the Sub- 
Deputy Magistrate to forward it* to the 
Sub-Ihvisional Magistrate. Mr. Agar- 
w^a who appears for the Crown has not 
been able to point to any statutory 
provision requiring the Sub-Deputy 
Magistrate in the circumstances of this 
case to foirward the petitioner’s state- 


The statement was recorded as a dying 
declaration.” but the law does not 
require dying deolaratiqnd to be recorded 
by Magistrates, and while an ipdividual 
Magistrate who lecords ar dying, de- 
claration may happen to be empowered 
to take cognisance, Mr^ Agarwala has 
to concede that, apart from suoli xfowers 
of cognizance., an accusation contained 
in a dying declaration gcade to a Magis- 
trate stands on no better footing than 
an accusation made to. a^ft private^ 'in- 
dividual, such as ‘t*lie *com^ouuder in 
the hospital in the pr^asent • case, with- 
out any .statutory obligation to movei 
in the matter at all. As was obsq;r^ed 
in Zorawar Singh v. Emx>eror (4) : 

*'it has been held by the Oaloutta, ^Madras and 
Bombay High Courts that the ^orda “falFely 
charges” in S. 211, 1. P. 0., must be construed 
along with the words which speak of Jibe in- 
stitution of proceedings in the* earlier part of 
the section, and further that the test*is whether 
the person who made the statement ^hich is 
allaged to constitute the charge did so with 
the intention and object of setting the criminal 
law in motion against the person against 
whom the» statement is directed: Karim Buksh 
y, Queen-Emp^si^ (l), J ajohiindoo Karmakar 
V, Emperor (5), Queen- Empress v. Karigowda 
( 6 1 and Rayan Kutti v. Emperor (7) *’ 

A false charge within the meaning 
of B. 211 must thus be made to a com- 
petent Magistrate or other person with 
a statutory standing in the matter and 
must further be made with the object 
of setting the criminal :law iii motion,, 
the latter a requirement which I have 
considered when deefling with the ques- 
tion whether the dying declaration 
could, apart from the competency of 
the Sub-Deputy Magistrate,* amount ta 
a complaint. It follows that the peti- 
tioner did not by his Etatement to the- 
Bub-Deputy Magistrate falsely charge 
any person within the meaning of 
S. 211, I. i^.c. 

It was observed in Darcga Oope v. 
Em>pcror (8) that an offence under 
S. 211, 1. P, C., must always include an 
offence under S. 1B2, 1. P, C., and that 
some false accusations may comp with- 
in S. 182 without constituting offepcee 
under S. 211. It is, ho jv ever, an essen- 
tial ingredient of an offence under 

ni4ri:i9iiTl2’Cr.JL. J. 433^lTor6l7.' 

(5) [1903] 30 Car415. 

(6) [1895] 19 Bom. 51. 

h) [1903] 26 Mad. G40. 

(8) A. 1. B. 1925 Pat. 717=88 I. C. 1045=5 
Pat. 83. 
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S. 18S thaii the offender should intend 
|to cause, or should know to be likely 
that the inforqgnation given by him to 
the public servant will cause, the 
public servant 

(a) ‘to do *or omit\ anything 'which 
such public servant ought not to do or 
'omit if Jbhe true sta'te of fiicts . respect- 
inig which such information is given 
were known'by him, or 
. (b) to use the lawful power of such 
pubLio servant to the . injury or an- 
noyance of an^ jJerson. 

I tave already referred to the circum- 
stances in which the petitioner made his 
stat&qient to the Sub-Deputy Magistrate, 
how he was thought to be dying, and only 
spoke when questioned by the Sub- 
Deputy Magistrate, and did not ask for 
any action. It seems to me that these 
circumrffcancos* negative the intent or 
knowledge without which there can 
be no offence under 8. 162, to say 
nothing of facts that the Sub^Deputy 
Magistrate, as a public servant, had no 
lawful power or authority in the^matter 
at till, even though he choso to put the 
petitioner on oath, and that the peti- 
tioner’s statement would have been for- 
warded by him to the Sub-Divisional 
Magistrate irrespectivp of its truth or 
falsehood. 

In dealing with the question cf sen- 
tence the^ learned Sessions Judge has 
observed that: 

**it was a grave offence tS make false statenientB 
of the kind before a Magistrate, knowing that 
such statements might be used in evidence 
with all the sanctity attached to a dying de- 
claration, and might possibly have led to 
innocent persons being convicted on a capital 
charge.*' 

The mention of the possible use of 
the dying declaration as evidence lead- 
ing to a conviction on a capital charge 
suggests an offence under S. 191, 
I. P. 0., and it was in fact when the 
learned Assistant Government Advo- 
cate argued that thb petitioner was 
guilty oj an offence under this* section 
that ,we issued the rule for enhance- 
ment of the sentence. S. 194 yans: 

“ Whos'^er gives or fabricates, false evi- 
dence, intending thereby to cause,' or kilowing 
it to likely that he will tkhreby cause, any 
persons to be oenvioted of an offence which is 

capital shall be punished with brans'! 

portation for life " 

It is not suggested that the petitioner 
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gave false evidence within the mean- 
ing of the section. Did he fabricate 
false evidence ? Fabricating false evi- 
dence defined in S, 192, and while] 
a false dying declaration may well, in 
certain circumstances, in as evi- 
dence, the intent that it may appear 
in evidence in a judicial proceeding and 
cause an erroneous opinion to be en- 
tertained touching appoint material to 
the result of such a proceeding," which 
is an essential ingredient in the defini- 
tion, cannot easily bo inferred of a 
man wlio, ^lilce the petitioner, was 
thougl:\t to^ be dying at the time and 
did notnkig^by himself pr by hjs friends 
to communicate with or seek any re- 
. dress from the authorities. The intent 
or knowledge necessary under S. 194 
presents an oven greater. difficulty in; 
the application of that section, for it: 
postulates a feeling in the mind of the! 
petitioner that his recovery was impos-^ 
sible. There is nothing in the evidence 
t9 show that such was the mental con- 
dition of the petitioner at the time he 
made the statement to the Sub-Deputy 
Magistrate. 

It seems hardly necessary to refer to 
other difficulties in the case. If a cri- 
minal proceeding was instituted or 
attempted before the Sub-Deputy Magis- 
trate or if an offence under S. 194 was 
committed in or in relation to such a 
proceeding, cognizance of the offence 
could only have been taken on the 
complaint of the Sub-Deputy Magis- 
trate or of some other Court to which 
his Court is subordinate. The sub- 
ordination applicable is given in sub- 
S. (3), S. 195, and is different from 
that given in S. 17 (2), Criminal 
P. C. For the purpose of a prosecution 
under S. 211, 1. P. 0., the complaint of 
the Sub-Divisional Magistrate wa^ thus 
not a sufficient compliance with the 
law, and the evidence of the Sub-Divi- 
sional Magistrate, together with the 
complaint made by him, and his s^iate- 
ment that he made his enquiry under ‘ 
S. 159, Criminal P. C., suggests good 
deal of confusion about the actual 
position. 

In my opinion the petitioner is' not 
guilty of the offence charged or of anj 
other offence that can properly be 
taken into consideration at present. ^ 
would reverse the conviction and sen- 
tence passed upon ^ him, and di&» 
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charge the rule for enhacement of the 
sentence. 

Courtney-Terrell, C. J.— I agree. 

V.B./B.K. Buie dischg^rged. 

1939 Cr. Cases 1100 

(Patna) 

James, J. 

Saddique and others — Accused — Peti- 
tionerSv * 

V. 

Sheikh Mohid and others — Opposite 
Parties. ^ . • 

Criminal Eevn. No. 394 of 1930, De- 
cided on 28bh July 1930, from aa order 
of Seas. J\idge, Sa,ran,'D/- 2mi .Tune 1930. 

(a) Criminal P. C. (5 of 1898;, si. 144 
and 145^ Order under S. 144 must be. 
ignored as evidence of possession in pro- 
ceedings under S. 145. 

A dofinita order, or an orlor refusing to 
take action cr resoinding an order under 
S. 144, must be ignored when evidence regard- 
ing possession is being taken under S. 145 : 27 
Oal, 785, Rel. on, ; A, I. R, 1925 Pat, CIO. Ref. 

[P 1101 n 1] 

(b) Criminal P. C. (5 of 1898), S. 107«- 
Dispute regarding immovable property — 
Breach of peace imminent — Before taking 
proceedings under S. 107 proceedings under 
S. 145 may conveniently be taken. 

Where there is a dispute regarding possession 
of immovable property and there is imminent 
danger of breach of peace before a Mtgis- 
trate proceeds against a party under S. 107, it 
is advisable in order to ascertain the fact of 
possession that the proceedings under S. 145 
may conveniently be taken. 

[P 1100 C 2 ; P 1101 C 2] 

S, P. Varma and Sijed Hasan — for 
Petitioners. 

Pandey and N, K, Sahay — for Op. 
posite Parties. 

Judgment. — There is a dispute bet- 
ween the four petitioners and three 
men named Mohid, Wahid and Mazliar 
regarding possession of certain land in 
the Siwan subdivision. In August 
1929 ^the Subdivisi>)nal Magistrate of 
Siwan issued an order under S. 144, 
Criminal P, C., against Mohid, Wahid 
and Mazhar which was rescinded by 
the District Magistrate on 23rd Sep- 
• temlJer with an expression of opinion 
that possession was with the persons 
against W«hom*the Subdivisional Magis- 
trate had made his order absolute. At 
the beginning of 1930 the parties were 
cwarrelling again^ Mohid proseouted 
TOO petitioners who are now before this 
^Oourt alleging that they had com- 
mitted an offence punishable under 
ft, 323, 1, P. 0., in_a quarrel arising out 


of this disputed claim to possession. The 
case was tried by an Honorary Magis- 
trate who found that Mohid had not 
been assaulted as he alfefged and acquit- 
ted the four petitioner^. At • the same 
time treating the erder of* the District 
Magistrate under 144 as practicaUy 
amounting to res judioiata be /pund irhat 
the complainant .was in possession of 
the disputed land. Mater Chamar made 
a counterAsomplaint , against Mohid’s 
party which was summal'ily dismissed 
under S. 203, ‘Criminaji J?. C., on' the 
strength of the decision of^ the Honor- 
rary Magistrate. In April last* the 
Subdivisional Magistrate drew up pro- 
cedings under S. 107, Criminal C., 
against the four petitioners remarking 
that there had already been^findings on 
the question of possession by two 
Courts by the Court of the District 
Magistrate in his order of 23)'d Septem- 
ber and by the Honorary Magistrate in 
his order of 18th February. On this 
ground he rejected the petition of the 
opposite party praying for the initia- 
tion of tproceedings under S, 145, Cri- 
minal P. C., or in the alternative that 
proceedings under S. 107 of the Coda 
might bo instituted against the oppo- 
site party also. 

Mr. Varma or^ behalf of the poti- 
tioners argues that the dispute which 
has led to these proceedings is a dis- 
pute regarding possession hf land so 
that the Magistrate, before can take 
action under S. 107„ must decide which 
of the two parties is in possession, that 
is to say, he must decide what practi- 
cally amounts to a case .under S. 145 
before he can take proceedings against 
one of the parties under S. 107 so 
that it would be a simpler course to 
take proceeiings under S. 145. 

It is tnie that where one party who 
is clearly in the wrong threatens to 
disturb the rights of another who is in 
actual possession of the land, the provi- 
sions of S, 145 ha^e no application, as 
was pointed out in Shama Charan v. 
Emperof{l), But in that ease it was^ 
also pointed out that the proper course! 
when there is a real dispute regarding 
lapd is ' to proceerl under S. 145, since! 
otherwise the^ effect might be to bind! 
down one of the parties to ‘the dispute,! 
withont any adjudication on the ques-j 

R. 1925Tat. 610=90 I. C. -442- 
Cr, L. J. 1562. 
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tion as to which of the two parties is in 
possession. The ’learned Sub- Divisional 
Magistrate in this case takes the view 
that one party is^shown to be clearly in 
the wrong by the order of his superior 
officer made lyider S. 144» Criminal P.C., 
and by the Honorary Vagistrabe’^ order 
acquitting foar petitioners on the charge 

framed uflder S. 1. "P. C. 

• 

The decision of the learned District 
Magistrate of 2^rd September 1929 
merely rescinded the order which had 
been'made un^r,S. 144. ‘If the learned 
District Magistrate *had affirmed the 
.order under &, 144,t and if the Subdnvi- 
jsional Magistrate bad now been bearing 
he •njatter under S. 145, he wouli have 
been obliged to hold that^o evidence 
[could be offered to show thg possession 
|of either party for the period during 
which the order under S, 144 was in 
force \^J(ryanii Kumar Mulcherji v. 
J. B, Middeton (2). But if a definite 
order under 8. 144 must bo ignored 
when evidence regarding posseseiop is 
being considered in proceedings under 
S. 145, a decision refusing to take 
[aoWon under S. 144 or rescinding an 
order under S. 144, must certainly also 
be ignored. The remark of the learned 
District Magistrate that one party or 
the other was in possession cannot bo 
treated as proving in any way that they 
were in possession, and the petitioners 
themselves Cannot take advantage of 
the fact that they enjoyed possession 
during the period bgtween the date of 
the Subdivisional Magistrate’s order 
under 8, 144 in their favour and 23rd 
September, when the order was res- 
cinded. The learned Sub- Divisional Ma- 
gistrate remarks that there was no 
motion against any of these orders, 
including the order of 23rd September. 
If the petitioners had moved, against 
the District Magistrate’s order of 23rd 
September their application would have 
been summarily rejected, because the 
High Court would no|^have entertained 
an application in which it was impos- 
sible t# grant any relief. Thie High 
Court could not have restored the order 
of the Subdivisional Magistral^ after it 
had expired by lapse of time, an,d an 
application for revision w^uld not have 
been admitted when no relief could be 
granted. 

(9) [1900] 27 Cal. 786=4 0. W. N. 662. 


Similarly the learned Sub-Divisional 
Magistrate must not treat the cbiter 
dicta of the Honorary Magistrate who 
disposed of the case instituted by Mohid 
as excusing him from examining the 
evidence on the question of possession. 
All that is finally decided Jby that case 
is that the four petitioners did not as- 
sault Mohid. The learned Magistrate’s 
remarks on the question of possession 
are obiter dicta, since if Mohid ^as not 
assaulted by the petitioners the ques- 
tion of who was in possession of the 
land did j30t arise.^ Similarly the fact 
that Matar Chamar’s counter-claim was 
dismissed under S. 203, Crirriinal P. C.^ 
is evidenfie ef nothing more than of the 
fact that the Magistrate did not believe 
that the persons accused in that case 
had assaulted Matar Chamar. It has 
no bearing of any kind on -the question 
of possession. 

It will therefore be necessary before 
proceedings under S. 107 Criminal P. C., 
can be , properly instituted against the 
petitioners, to ascertain which of the 
parties to this dispute is in possession 
of the land, which can more con- 
veniently b© done by proceedings undorl 
S. 145. No justification has been made* 
out for selecting the four petitioners as 
the persons against whom proceedings 
should be taken instead of the members 
of the opposite party, and in the cir- 
cumstances I consider that the proceed- 
ings under 8, 107, Criminal P.C., should 
be quashed. If the learned Magistrate 
considers that danger of a breach of 
the peace renders proceedings under 
Part 4, Criminal P. C., necessary he» 
should proceed under S. 145. 
v.B./n.K. Proceedings quashed, 

1930 Cr. Cases 1101 

(Nagpur) 

Jackson, A. J. C. 

Diwan Singh — Accused— Applicant, 

V. 

Emperor — Opposite Party. ^ ^ 

Criminal Revn. No. 197 of’ 1930, De- 
cided on 7th August 1930, fiom order of 
Addl. Sess. Judge, HoshangabaB, D/- 6th>. 
June 1930, in Criminal Revn. No. 10/G 
of 1930. 

Criminal P. (1898), S. 201— Msgiftlral^- 
having two jurisdictioni, taking cognizance'^ 
of complaint under one juriidiction but 
later on under another jurisdiction may pSa^ 
deemed to have returned the comiillatnt for- 
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pretenlaf ion to proper Court and to have 
accepted it ac represented — States (Protec- 
tion against * Disaffection) Act, (1922) S. 3. 

Inspector ’General of Police, Bhopal, with 
the sanction of the Governor General in Coun- 
eil lodged a complaint in the Court of a 
Magistrate having two jurisdictions/ that of 
a Headquarters Magistrate and that of a 
Magistrate exerqising jurisdiction over railway 
lands in Bhopal State. The complaint was 
against the editor, printer and publisher of an* 
Urdu Weekly “ Riyasat” for publishing an 
article tending to exoito disafEeotion towards 
the Chief of Bhopal ‘State or his government 
or administration in Bhopal. Thn Magistrate 
was subordinate to different High Courts in 
two different jurisdictions. The complainant 
applied for amplification of bis complaint by 
the inclusion of Itarsi as one o{ the places of 
publication of the above offending article. The 
Magistrate passed the following order : **The 
result of tnis petition foi: ampli float ion \vill be 
that the case will henceforward cease to be 
a railway case for State-administered areas if 
it was one and be transferred to my ordinary 
file of criminal cases of this Court. This be 
done.” After this order the accused objected 
that the Magistrate had no jurisdiction to hear 
the case as he had transferred a case from a 
Court subordinate to one High Cjurt to an- 
other Court subordinate to the other High 
Court, which the Governor-General in Council 
could alone do by a notiffoation in the Gazette 
of India. 

Held ; that the trying Magistrate in his 
capacity as the Railway Magistrate for Bhopal 
was incompetent to deal with the complaint 
of an offence committed at Itarsi but in his 
capacity as Headquarters Magistrate was com- 
petent to do so. [P 1103 C 2 ; P 1104 G 1] 

Held further : \ihd>t as the original papers 
filed by the complainant contained material 
clearly amounting to an allegation of publica- 
tion at Itarsi, the Railway Magistrate for 
Bhopal was no longer bound to dismiss the 
complaint in its entirety : he was entitled to 
return the complaint for presentation to the 
Court that could try the offence committed 
at Itarsi and this was in effeot what he did. 

[P 1104 G 1] 

B. B. Tawaklei/, Bhagtvan Singh and 
M»B, Kinhhede — for Applicant. 

V. Bose — for the Crown, 

Abdur Bahman, S,C: Dube and J. Sen 
— for Non-Applicant, 

Order. — The applicant in the present 
case is alleged to have committed an 
offence punishable under S. 3, States 
(Protection Against Disaffection) Act, 
1922. The complaint, with the sanc- 
Hion of the .Govemor-Ganeral in Coun- 
cil, was laid by the Inspector-General 
of Police \of the Bhopal State in the 
Court of the Bail way Magistrate, 
Hosbangabad. In it it was alleged that 
the acepsed was the editor, printer and 
imblisher of the Urdu Weekly called 
^Biyasat, that an article in that paper 
beaded “Pandit Moti Ijal Nehru and 


Bhopal” published in the issue of 17tb 
August 1929 brought or was intended 
to bring His Highness the Nawab of 
Bhopal or the government or adminis- 
tration established j*n ^Bhopal into 
hatred or contempt, or excited or in- 
tended* to excite disaffection towards 
the Chief of the 'Bhopal State or his 
government *’ or- administratign ‘ in 
Bhopal. 

The complaint was made on 4th De- 
cember 19^. The complainant when 
examined made the following statement: 

“ The publication pf the (jftending article 
having taken place* at the Bhopal Railway 
Station, the offence undei, S. 3. Gtates* (Protec- 
tion Against Disaffectioa) Act, 1922, has been 
committed by the accused within the jurisdic- 
tion of this Court.” r 

Some time thereafter the accused ap- 
plied to th0<TOV€(rnment of fndia for an 
order of transfer, apparently on the 
ground that on conviction the ^.appeal 
would lie to the PoliticarAgent, Bhopal 
and an application for revision to the 
Agent to the Governor-General in 
Central India. Before orders were 
received on this application the com- 
plainant mat^o an application to amplify 
the complaint, with the purpose of 
making it clear as to the jurisdiction of 
the Court, and for that purpose it was 
alleged that the offending article in the 
said issue of the Biyasat was published 
at the Itarsi Railway Station in Hoshan- 
gabad and other places within the juris- 
diction of the Court and thatt ^be said 
article was also published at the Bhopal 
Eailway Station. * 

It must here be explained that Mr. 
Boyzada, in whose Court the complaint 
has been laid, exercises t^o jurisdic- 
tions : he is the Headquarters Magis- 
trate of Hosbangabad and he is also 
- the Magistrate exercising jurisdiction 
over railway lands in the Bhopal State, 
In his ISitter capacity the Political 
Agent, Bhopal, is the Sessions Judge to 
hoar appeals from his decisions and the 
Agent to the Governor-General is the 
High Court. The^pplica^tion for trans- 
fer was ^thus on the assumption that 
Mr. Boyzada had entertained the com- 
plaint as^ the Magistrate exercising 
jurisdiction in the railway lands in 
Bhfopal. The amplification of the com- 
plaint by the inclusion of Itarsi as one 
of the places where the offending arti- 
cle is alleged to have been published 
gave Mr. Boyzada jurisdiction in bis 
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<othdr capacity as the Headquarters Ma- 
gistrate and on 8th March 1930 he 
passed an order containing the fol- 
lowing : ^ 

**The result of this* petition for amplification 
will be that the oase will houceforward cease 
to be a railway oase f^ State administered 
areas if it was one and ^ transferred tc my 
ordinary file of criminal cases ^of this Court. 
This be ' 

•After this order theT accused objected 
that the Headquarters Magistrate, Mr. 
Boyzada, hadLno jurisdiction to hear the 
oase. ; but the objection, was overruled 
on 15.th Apri]M930, .and an application 
for • revision was rejected by the Ad- 
ditional Sessions Judge, Hoshangatiad, 
on $th June 1930, against whoSe order 
further application for revision h^s now 
been made to this Court. The objection 
taken is thJt Mr EoyzAda, ^s a Railway 
Magistrate, has by his order dated 8th 
March J9*3P, transferred the case from 
a criminal CTourt subordinate to one 
High Court to a criminal Court subor- 
dinate to another High Court, as such a 
transfer can only bo made by ‘the 
Governor-General in Council by notiti- 
cat^ion in the Gazette of India. * 

It would appear from the p^aragraph I 
have cited from the order passed cn 8bh 
March 1930 that Mr. Royzada express- 
ed a doubt as to whether the case had 
ever been a railway case for State- 
administered areas: it seems quite clear 
from that c^der that he .thought he had 
taken cognizance of it as 'such a case, 
though that is immaterial, if the com- 
plaint was of an dffence within his 
other jurisdiction. Whether it was 
one in reality will depend on the allega- 
tion, as to th% place where the offence 
is alleged to have bean committed on 
which the Magistrate took cognizance. 
The complaint itself does not mention 
a spectfic place of publication: it men- 
tions in para. 2 that the Riyaliat has a 
fairly wide oirculation in India gener- 
ally and the Indian States particularly, 
and is also received in Bhopal. In 
para. 6 it merely says^that the Biyasat 
issue of the 17th August 1Q29 was 
published within 'the jurisdiction of this 
Court. The terms of the fomplaiut 
thus do . not shoV whether the Magis- 
trate took cognizance of an offence cofn- 
mitted at Bhopal or at Ittfrsi. 

It is the examination of the com- 
plainant, from which I have quoted & 
passage in para. 2 foregoing, that shows 


that the Railway Magistrate was asked 
to take cognizance of an offence com- 
mitted at the Bhopal railway station. 
It is urged that Bhopal railway station 
is not. ^in British India : the States 
(Protection Against Disaffection) Act 
applies only to British Jb^dia and so no 
offence under it can be committed at 
lihat station. From this it is argued 
that the complaint can only be directed 
against an offence committed in British 
India; but it does not follow: tfie view 
seems to have been takeq that the offence 
could l^e coipuciitted at that station 
though it liras a mistaken 'view. It is 
urged dbhat the intention was not to 
complaiif o&an offence* committed there 
because there is no certificate from the 
Political Agent, as S. 188, Criminal P, 0., 
requires. I doubt however if such a 
certificate is necessary when the trial is 
to bo hold by a Magistrate 'exercising 
jurisdiction within the Bhopal State. 

I am satisfied that the complaint made 
to the Railway Magistrate was prima 
facie of an offence alleged. to have been 
committed at Bhopal railway station, 
and it was of that offence he took 
cognizance. 

It was not however a complaint of 
that offence that was transferred to the 
Headquarters Magistrate for trial but an 
offence alleged to have been committed 
at Itarsi railway station, which the 
Magistrate for Bhopal could not try. 
S. 027, Criminal P. C., contemplates 
transfer from a competent Court ; and 
the only objection, I think, that the ac- 
cused 'can raise is that the procedure 
adopted has resulted in the Headquarters 
Magistrate assuming illegal jurisdic- 
tion in a case in which no valid com- 
plaint has been made to him. 

It is suggested on behalf of the prose- 
cution that what has taken place is a 
return, under 8. 201, Criminal •?. C.. 
of a complaint for presentation to the 
proper Court by a Magistrate not com- 
petent to take cognizance of the case. 
It would be unfair to rule out this con-j^ 
tention because Mr. Royzada'transferred 
the oase from one of his Courts to the 
other without handing back the com- 
plaint to be formally represente^. It 
is also immaterial that the Magistrate! 
probably did not realize that *8. 2%1 
applied. The question however, is| 
whether the Railway Magistrate fer 
Bhopal was incompetent. He eertainly 
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>19 as mcompctonti to deal with the oom- 
plaint of an offence committod at Itarsi. 
The complaint itself is in very general 
terms and 'does not exclude an allega- 
tion of publication at Itarsi or any 
other place. It was only the examination 
of the compl'^'i'uant that made it clear 
that complaint of an offence committed 
at Bhopal railway station was prim- 
arily intended. Such a complaint the 
Railway^ Magistrate for Bhopal was not 
incompetent to deal with. He could have 
dismissed it as « disclosing no offence; 
but be did not do so andrwhenjiho ap- 
plication for amplification was made 
other points arose for consideration. If 
that ampli'ficatioit introduced' matter ex- 
traneous to the complaint, then I think it 
would have had no justification; but it 
did not. The application, after stating 
that publication had taken place at 
Itarsi railway station ‘as well as at 
Bhopal, went on to point out that a 
list of witnesses to prove publication at 
these places had been given with the 
complaint. That list of witnesses shows 
that the agent of the book stall at 
Itarsi Station was to be called with his 
newspaper register showing the account 
of newspapers for the months'ot August, 
September and October 1929, and the 
only intention could be to prove sale of 
the Riyasat at Itarsi and consequently 
publication at that place. When thus 
it was apparent that the papers origin- 
ally filed by the complainant contained 
material clearly amounting to an allega- 
tion of publication at Itarsi, the Rail- 
way Magistrate for Bhopal was no longer 
bound to dismiss the complaint in its 
entirety; he was entitled to return the 
complaint for presentation to the Court 
that could try the offence oom nitted at 
iltarsi and this is in effect what he did. 

In this view of the case I must hold 
that the Headquarters Magistrate has 
jurisdiction to try the case, and I dismiss 
the application for revision. 

Ui K.N'.fR.K. A% Option diwwseJ. 
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(Calcutta) 

Jack, J. 

Abdul Sovan — Accusedr^Petiliioner. 

V • 

Bamani Mohan Chatter jee-^Omo%\iQ 
Party. ' / ^ . 

Criminal Revn. No. 389 of 1930, De** 
cided an Ifith'July 193K , 

Penal Code <1860), S. 485 — Trade-mark 
coniiskins of 'mpretsion moulded on glass 
and label^Pcrson found only with mould 
with intention of counterfeiting trade-mark 
— Person can he convicted under $. 485., 
Where a trado- mark .cqnsivtf^of an impres- 
sion moul Jed in the glass of wh'q^h the bottles 
are m^de together with label and*the person is 
found in possesuon of the mould in question 
with the intention of counterfeiting that trade- 
mark, although the apparatus for count ;rfeit- 
ing the label which would complete the trade- 
mark has not boon found, the person can bo 
convicted under S.485. [P 1104 0 2j 

Amiruddin Ahmed — for Petitioner, 
jD. N. Bhattacharjee — : foi>v C)S 4 )posite 
Party. 

Judgment. — The petitioner has been 
convicted under S, 485, I, P. 0 , and 
sentenced to a fine of Bs. 500 on the 
ground that ho was in possession of a 
mould for counterfeiting the trade-mark 
of G. Ghose, the manufacturer of hair 
oil. The rule was issued on the ground 
that the trade-mark was a combination 
trade-mark and possession of moulds for 
counterfeiting a part of the mark did; 
not amount to an offonce under S. 485, j 
I.P. 0. It appears that the^trade-markl 
consisted of an impression ipoulded in; 
the glass of which the bottles are made! 
together with the label, and thesei 
moulds were for making the impression 
on the glass of the bottle. Under S. 485. 
I.P. C., whoever has in his possession any 
die for the purpose of counterfeiting the 
trade-mark is liable under the section. 
'There can bo no doubt in this that the| 
mould in question was intended for the 
purpose of" counterfeiting this trade-mark 
although the apparatus for counterfeiting 
the label, which would complete the trade- 
mark has not been found, and inasmuch 
.as this mould was Wbainly meant to be 
used in order to counterfeit the trade- 
mark the petitioner has rightly been( 
held liablya under S, 4^5, 1. P. C. 

The Rule is therefore discharged, 

The petitioner will surrender to his 
bail bond and serve out the remainder 
of his sentence. 

* V.B./R.K, 


Buie discharged^ 
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(Calcutta) 

Pearson and Jack, JJ. 

Satis Cka%UM Mallik and others — 
Accusedr-Pefcitioners. 

V 

Emperor — Opposite Party. 

* Grimiual Rave; No.* 1431 o£ 1929, Da- • 
aided on 16th May 1930, from order of 
Dy. Magistrate, Pabna, DA- 16th August 
1929. 

Criminal P. C,, S. 476 — Opinion that there 
may be primc^eg:ie dase Against persons but 
no /inding as required by 5. 476 on expe- 
diency of prS^ecution in interests of ju|tice^ 
Case held not to coVie under S. 476. 

ooniiexion with tha conduct olf a proceed- 
ing under S. 145, Criminal P. G., tha order of 
the Maj^istrato was aa follow*s : “Considered. 
Cause sbo^ and heard plexors. There is 
material for prosecution of {\)ji under Ss. 465, 
467 and 193, Penal Code; (i) H under Sa, 467, 
114 and 199, Penal Code; (8) 11 under Ss. 467, 
114, 47T, 193 amd 196, Penal Code. Draw up 
formil complaint against them for their prose- 
cution aud trial for the above-noted offences,** 

Held'- that in stating that there was “mate- 
rial for prosecution’* of these persons the 
Magistrate indicated that in his opinion there 
may be a prima facie case against tbom. But 
nowhere within the four corners of this order 
could it bo said that there was any findiug 
recorded such as is referred to in S. 476, nor 
bas he in any way directed his mind to the 
question as to whether any such order as ho 
makes is expedient in the interests of justice 
as to bring the order within S. 476. 

[P 1105 G 2] 

N, 7v. Bq,su aud Bamoni Mohan Ghat- 
ierjee — for Petitioners. 

B. G, Uhatterjee —ior the Crown. 

Judgment. — Thfs rule was directed 
against an order for a complaint to be 
made against certain persons for the 
otience of pSrjury and kindred offences 
in connexion with the conduct of a pro- 
ceeding under S. 145, Criminal P. C. 
The Magistrate m^ide the order and the 
learned Sessions Judge has confirmed it. 

One ground that is taken is that 
having regard to the fact that in tha 
proceeding under S. 145 it was held that 
it was not maintainable, the order of 
complaint was bad? There is no sub- 
stance iii^his because the pi^oceedings 
themsAves were perfectly in order and 
were in no sense illegal, therofore 
the utmost that can be said is that it is 
a matter which might be considered as 
a possible element updh the question 
whether it was expedient in the interests 
of justice to make the com plaint. 

Another ground, is that the order 

1930 Cr. 0./139 & 140 


should not have been made because the 
dakhilas in respect of which the offence 
is alleged were not material to the case. 
But that however does not appear to be 
in accordance with fact because they 
were intended to support the ease made 
by the pirty producing them that he 
was in exclusive possession of the parti- 
cular portion of the land. 

The other pointy raised is that the 
order of the Magistrate is not in confor- 
mity with the provisions of R, 476, Cri- 
minal P. C. That sOctioQ lays down 
that when arfy Gourt is of opinion that 
it is expedient in the interests of justice 
that enquiry should be^made into 
any.offenc^ . . . .^uch Court may after 
such preliminary enquiry if any as it 
thinks necessary, record a finding to 
that effect and make a complaint thereof 
in writing. The order of the learned 
Magistrate in the present case is as 
follows* 

“Coaeidered. Cause shown and heard pleaders. 
There is material for prosecution of (1) Baroda 
»Kinki\r Ghose under Ss. 465, 467 and 193. 

I. P. C.; (2) Surendra Krista Dutta* under 
Ss. 467, 114 and 193, 1. P. C.; (8) Satis Chandra 
Maulik under Ss. 467, 114, 471, 193 and 196, 
I. P. C. Draw up formal complaint against 
them for their prosecution and trial for the 
above-noted offences.” 

In stating that there is “material for, 
prosecution** of these persons we appre-' 
bond the learned Magistrate to indicate! 
th.at in his opinion there may be a! 
prima facie case against them. But- 
nowhere within the four corners of thisl 
order can it be said that there is any 
finding recorded such as is referred to! 
in S. 476, nor is it to be discovered that 
the learned Magistrate has in any way 
directed his mind to the question as to{ 
whether any such order as he makes is 
expedient in tfie interests of justice. 
On this ground the order of the learnedi 
Magistrate is set aside. It will of course' 
be open to him if so advised to recon- 
sider the matter in the light of tha 
above remarks on the questions whether 
further proceedings should be* inst^ 
tuted. 

In these terms the rule is^made abso- 
lute. 

V.B./k.K. BnJe made absciute. 
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1930 Cr. Cases 1106 

(Calentta) 

Rankin, 0. J. and Patterson, J. 
Khadem and others — Accused — Ap- 
pellants. 

V. 

•Opposite Paity. 

Criminal Appeal No. 70 of 1929, Deci- 
ded on 14;th August 1929, from order of 
Addl. Sos^. Judge, Midnapur, D/- 4tb 
December 1928. 

(a) Criminal P. C.. (1898), S. 297— While 
charging jury, Judge taying nothing about 
particular witneotet’ evidence while con- 
aidering whether offence was coittmitted on 
that day or not — But while dealing with 
evidence agaibst particular aceusei bringing 
in evidence of that witness — Evidence 'hot 
given before Sessions nor his deposition 
before committing Magistrate put in Ses* 
sions — Such evidence should not have been 
brought in, as being extremely damaging to 
general case of accused. 

While charging the jury the Sessions Judge 
said nothing at all about the evidence of a 
certain witness in that part of the charge in 
which he considered whether the oflenoe was 
committed on that day or not. But when he 
oame to that part in the charge in which ho 
dealt with evidence against particular accused, 
he referred to evidence of that witness. It was 
not given before the Sessions but had been 
given before the committing Magistrate. But 
bis deposition before the committing Magis- 
trate had also never been put in before the 
Sessions. 

Held : that under the circumstances such 
evidence should not have been brought in 
while ohargiog the jury as it is of an extremely 
damaging character to the general case of the 
aooused. < [P 1107 C 2] 

(b) Criminal P. C. (1898), S. 288— Exami- 
nation-in-chief of prosecution witness be- 
fore committing Magistrate, without his 
cross-examination on a vital point, brought 
op record before Sessions —Though Sessions 
Court had discretion it was 'not allowed in 
as being unfair to defence. 

The evidence of a prosscution witness during 
his examination-in-chief before the committing 
Magistrate without his being cross-examined 
was brought on record before the Sessions 
Court. 

Held: that though a Sassious Judge has 
discretion to put in depositions before the 
oonlmilting Magistrat-^ that discretion must 
b^ carefully exercised. Under the prasent 
circumstances the evidence should not hs put 
in before the Sessions, as being very unfair to 
the defence. ^ [P 1107 C 2] 

Sasmal and Phanindranaih Das— for 
Appellautts. 

Debendranarayan Shdttacharya —for 
the Orown. 

Rankin, C. J. — In my opinion, this 
appeal mui^ sucoeed, the conviction and 


the senteneee must be set aside and the 
case must be i^etried. 

The allegation against the seven ap- 
pellants was that they had pommitted a 
dacoity in the house of the complainant 
on Saturday night, 16th June^ at about 

8 o'clock in the evening. The first 
information • was lodged at the thana, • 
some two or thrbe miles av^f^y, by 

9 o’clock. The amouift of property taken 

away was in yhlue only some Bs. 50 and 
the case for the prosecution ig that the 
inmates of the house, were allowed to 
leave the house and that, ill S very short 
time, the neighbours were assembling 
with the result that tne dacoits could 
not coritin\i 0 with their endeavours and 
in the ehd managed to get away vFith 
very little. The defence clearly denied 
that there. wa8 any dacoity at all and 
they laid stress upon certain suspicious 
features in the prosecution and 

maintained that there were reasons 
why the prosecution witnesses had en- 
mity against these accused, who lived 
not faT off, in a neighbouring village 
and why the attempt to make out that 
they were guilty cf dacoity should bq 
indulged in. The accused people were 
persons who were known to the inhabi- 
tants of the house and it appears that a 
number of them were said to be identi- 
fied by different witnesses for the prose- 
cution. 

So far as can be gathoredofrom the 
charge of the learned Judge, Jbhere is 
undoubtedly a substantial body of evi- 
dence called by the prosecution to the 
effect that this dacoity took place. There 
are the first six prosecution witnesses, 
who are inmates of the house? P. W's. 7, 
9 and 10 appear to be close neighbours 
and P. W. 8 appears to be a co-villager. 

* The jury had before them the ques- 
tion whether they would or would nob 
believe the general story told by these 
prosecution witnesses ; anJ, if this case 
had been tried upon evidence that was 
on the record there can be no doubt 
that very strong reasons indeed would 
be require^ before this Court, on appeal, 
would think of interfering with the 
verdict of tJje jury. 

What has happened in the present 
case is that a witness, who appears to 
be a Mahomeiati witness (P. W. 13) 
and who lived in the same village 
as the accused persons, gave evidence 
before the committing Magistrate an 
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in the course of that evidence, as 
recorded, he stated, among other things, 
that, on this very night, he saw 18 or 
IS persons ^pming out of the barhi of 
the accused mdn Bhuta. When the case 
was tried in the Sessions Court this 
piece of *evidence\ which, if -true, was 
extremely important, was not thought 
of syob importance by fhe .proaecutioi! 
that they were minded to examine this 
witness before the jury at all. He was 
tendered lyerelv for cros^s- examination. 
He was asked one or two harmless ques- 
tions aboua^the topography of his own 
village and about certain persons which 
affected only thb fringe of the case, and 
yothing more happened as regards this 
witness. He did not tel^ before the jury 
any story about seeing 18 or 19 people 
leaving fihe barhi of Bhirta on the night 
of the occurrence. Then, when the 
learped Judge comes to charge the jury* 
he says nolfhing at all about the witness* 
evidence in that part of the charge in 
whi(fh he is considering the question 
whether there was dacoity at all* on tbali 
night or not. But when ho comes to 
the part of the charge, in whibh he deals 
^with the evidence against particular 
accused, he says : 

“Prosecution witness 13 says that he saw 18 
or 19 parsons coming ouc of Bhata’s barhi on 
Saturday evening. Of course he did not sary he 
recognized the men.'’ 

Prosecution witness 13 had never 
given any such evidence before the 
Bessiods. His deposition before the 
committing Magistrate had never been 
put in. No reference had bean made to 
it accordingly, and the learned Judge iu 
bringing m this as a piece of evidence, 
to my mind, brought in a piece of 
evidence which was of an extremely 
damaging character. To beginwith.it 
was extremely damaging as regards 
Bhuta, and the learned Judge introduces 
it apparently with the idea that it is 
evidence idenbifying and implicating 
.Bhuta. 

It is said that, tas the learned Judge 
'has not introduced it in that part of the 
cbaiPIge where he is considering whether 
there was a dacoity or nofe. we should 
not pay too mheh attention* to this state- 
ment in the case of the other aoonsed. 
^It appears to me, on khe contrary, that 
what Mr. Sasmal has represented to us 
*may well be the true state of affairs, 
^namely, that the evidence of this co- 


villager and co-religionist to the effect 
that he saw such a large number of 
people on that night proceeding from 
the barhi of Bhuta in this neighbouring 
village, may well have appeared to the 
jury to be remarkable confirmation of 
the evidence as regard^ the existence of 
a dacoity. I do not feel disposed to 
speculate too closely as to the effect it 
would have on the mind of the jury* It 
appears to me that, on the whole, the 
probability is that if the jury noticed 
this part of the charge, as they must be 
supposed tp have done, it would have 
a highly, prejtfdicial effect upon the 
geiaeral case of the accused. 

It oaid that this evidence could 
h&ve been put in under S. 288, Criminal 
P. 0. A Sessions Judge certainly has 
a discretion to put in depositions before 
the committing Magistrate, but I am 
bound to say that, in this case, I am 
somewhat clearly of opinion that, if 
the learned Judge had, in the circum- 
stances, put in this evidence about this 
gang of men by means of S. 288, fie 
would have exercised his discretion! 
in a manner that was anything but fair 
to the defence. For the first time, in 
this way, there would have come upon 
the record an extremely damaging piece 
of evidence, a piece of evidence which 
should have been got from the mouth of 
the witness in the examination-in-chief; 
and, speaking for myself, I cannot 
imagine I should have allowed such 
evidence to go in, there being no cross- 
examination directly or indirectly aflect-j 
ing or purporting to impinge upon this 
very cardinal question. Tn my judgment,! 
the discretion to let in such evidence 
under S. 288, Criminal P. C., is one that, 
must be carefully exercised, and in this! 
case I have no hesitation in saying that{ 
nothing would have induced me to let 
this piece of evidence in by this round- 
about method. But, apart from that, 
there remains the fact that the depo- 
sition was not put in under S. 286, 
Criminal P. C. Had it been put in, j^he 
pleader for the defence Would have bad 
his chance to represent to the jury that 
this was a way of making*out the prose- 
cution case which rendered the prose- 
cution case highly suspicious. I^e would 
have been able to deal m|ih it| He 
wohld have notice of it. He cpight apply 
fpr a further opportunity to 4Cto3s. 
examine the witness. In t^y iudgnxent 
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this is a case where a quite important 
matter, which is not on the record, has 
been treated as being in evidence, and 
1 am not prepared to let the conviction 
stand either in the case of Bhuta oi^ in 
the case of any other appellant. 

The appeal muat therefore be allowed, 
the convictions and the sentences must 
be sot aside and the case must be reman- 
ded for a retrial. The appellants may 
continue on the same bail as before to 
the satisfaction of the District Magis- 
trate. 

Patterson, J. — I agreq. * ? 

B.V./r.K, Case rcmhnded, 

t 

«. r— ; c • 

1930 Cr. Cases 1108 

(Calcutta) 

Jack and Panckuidge, JJ. 

Nahabali and others — Accused — Ap- 
pellants. 

T, 

Emperor — Opposite Party. 

Criminal Appeal No. 30 of 19e30, De- 
cided on 9th July 1930, from judgment 
of Asst, Bess. Judge, Mymensingh. 

(a) Criminal P. C., S. 221 — Mere slip in 
form of charge whereby accuted it not pre- 
judiced doet not make conviction bad. 

Where in the form of the ohfirge there was 
a mere slip, the wor«I “or*’ being used for *‘and” 
between two charges framed under Ss. 221 and 
242, Penal Code, and none of the accusod was 
in any way prejudiced by the fact that in form 
the charge was in the alternative whereas in 
substance two quite distinct offences were 
charged. 

Held i that the conviction of the accused in 
respect of both the charges was not bad. 

[P 1108 C 2] 

(b) Criminal P. C., S. 297 — Non-direction 
— » Prosecution failing to produce material 
witnesses -No explanation offered in case of 
one witness — Judge not specifically mention- 
ing to jury of non-acceptance of explanation 
offered — Omisiion is non-direction amount- 
ing to misdirection. 

Where the prosecution failed to produce 
material witnesses on the ground that they 
wore relatives of the a^'cu.sod and whore the 
trying Judge drew the att^jation of the jury to 
the explanation suggested by the prosecutioa 
foriheir afbaence and said that it was for the 
jury to accept pr idajeot it without saying that 
the jury would , be at liberty to draw an infer- 
ence adverse to t^he prosecution if the explana- 
tion suggested wo'f^ not acceptable to thom and 
where no <fipecifl6 mention was made to the 
jury by thi Judge regarding the fact that no 
explai^ttioQ i^as offered about j the non- produc- 
tion oi one of the malarial witnesses for the 
prostioution', 

ithat tha omission of the trial Judge 
to direct ^he ji^y a(f to. the inference tbey^wefe 


entitled to draw if they were not satisfied with* 
the explanation suggested for the absence of 
material witnesses was a non-diieotion amount- 
ing to a misdirection and to 1^ a good reason 
for setting aside the conviction ^he accused' 
person : A. /. B. 1921 Cal, 257, Foil, ; 36 Cal. 
281, BeJ. ; A. I. B. 1930 CaU 481, Dist.* 

M [P 1109 0 .2] 

Suresh bhandra T<uuqdar — for Ap- 
pellanli. • . • , 

B. M. Sen and A^il Chandra Boyt 
Ghaudhury — fo^ the Grown. 

Panekridge) J. — This is an^appeal on 
behalf of the accused persons, Nababali, 
Biswanath Das and, Ramoirwar whb' 
have been convicted by the Assistant 
Session^ Judge of Mymefisingb and sen- 
tenced to ‘various terms of imprison; 
ment under Ss. 221, 388 and 342, 1. P.tO. 
The jury returned a unanimous verdict 
of guilty against all the accused^ in res- 
pect of the charge under S. 342, a unani- 
mous verdict of guilty against Raipes^war 
in the case of the charge under S. 221, a 
majority verdict of three to two guilty 
in the case of the charge under S.*388, 
7. P. G.,- against all the accused. The 
Judge accepted the verdict of the ma- 
jority of the jury and sentenced the ao- ^ 
cused to various terms of imprisonment. 

A preliminary technical point is taken^ 
on behalf of the accused persons, namelyi 
that the convictions are bad becausej 
the jury have returned a verdict ofj 
guilty against Rameswar under S. 342 
and S. 221, whereas the change was, 
framed in the alternative. No onq could 
suppose from reading the charge of the 
learned Judge that the Charges had been 
framed in this way, and indeed the only 
fact that supports this is the word "or” 
appearing at the beginning of t^ie charge 
under S. 342 against Rimeswar. Logi- 
cally, there was no justification for 
charging Rameswar in the alternative as| 
will appear from the facts of the case 
when we comb to deal with him. We 
think that the form of the charge was a . 
mere slip and that none of the accusedj 
was in any way prejudiced by the faotl 
that in form the chargb was in the alber-j 
native, whereas in substance two qpitei 
distinct offences were charged and, ip, 
the view of Wae jury, proved against thej- 
accused. There is however another 
point ^hich we consider is of some im- 
portance. The stoi*y for the prosecution' 
was that the complainant Jogendra met 
the ffrsb two accused Nababali and Bia- 
wauath' in a certain bazar where it is^. 
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‘ bho practice of persons so disposed to 
gamble. A dispute arose owing accord- 
ing to the prosecution, to the fact that 
Nababali teftdered to the complainant 
■Jogendra a counterfeit currency note in 
payment of gambling loss. Thereupon 
Jogendra according to the prosecution 
* 4cas'e qjkjled onjthe tl)ird accused Bame's^ 
war* to take Nabifbbali and Biswanath 
into custody. This Bagaeswar refused 
to do and at thp instigation of the first 
two accused proceeded to apprehend 
Jogendra. j^TJierCafter Jogendra was re- 
moved to a placO which has been refer- 
red to as tlie bari of one Santosh where by 
threats of violence a sum of 33. 105 was 
oktiprted from him, and he wag not suc- 
cessful in obtaining hts release until 
this sum«had been made,^ over. This is 
the story of the prosecution in respect 
of which the charges were brought and 
the dfccuaed*persons were convicted. 

Now the passage in the learned Judge’s 
charge to which exception is taken is 
that which deals with the stage when , 
•the gambling was going on. It is evi- 
dent that the place where the eccurrence 
!s alleged to have happened is, as one 
would expect not unfrequented and it is 
■also evident that some of the prosecution 
witnesses spoke to the presence of other 
persons at the scene of the occurrence 
in addition to those who were directly 
conoerne^. Prosecution witness 5, 
'lor example, said that 10 or 12 elderly 
men were present at the time of the oc- 
currence, and with reference to the 
witnesses named in the complaint Jo- 
gendra said that of them, Dwijendra 
’Gurudayal,^ Phanindra and NarenJra 
Sukladas saw the occurrence. None of 
lihese witnesses was called in support of 
the prosecution case. This aspect of the 
matter is dealt with as follows : The 
learned Judge says that Jogendra said 
that Gurudayal belonged to the party 
of gamblers and that another prosecu- 
tion witness said that Dwijendra and 
Phanindra are cousins of Biswanath, 
that is to say, accused 2 and he 
adds that as it was not likely that they 
woPuld depose against thei^ uncle the 
prosecution did not call the&. He goes 
on as follows : « • 

*lt is for you to oonsiddi! if you will accept 
this explanation for the non-produotion of 
■those witnesses.’* 

• 

Then be proceeds to observe that the 
^occurrence admittedly took place near 


the shop of one Kunja Saha and he al- 
ludes to the fact that Kunja Saha has 
not been called nor any other person 
frequenting the bazar. Then he pro- 
ceeds to make some general observation 
as to the likelihood of the persons en- 
gaged in the gambling 4)eing desirous of 
assisting the prosecution. With regard 
to Kunja and the witnesses who are des- 
cribed as “the bazar people” we do not 
think that any harm has beeu done by 
the omission of the learned Judge to 
carry the matter further. But we do 
consider theft the learned Judge failed 
to direoif the jury properly as regards 
the abiiience of those persons, who accord- 
ing to the comprainant’s case ware wit- 
nesses to the occurreijco. He does, it is 
true, with regard to three out of the four 
draw the attention to the explanation 
which is suggested by the prosecution 
for their absence and he says that it is 
for the jury to acc 0 i)t or reject it. But 
what he does not say is that the jury 
would be at liberty to draw an inference, 
adverse to the prosecution story if the 
explanation suggested by the advocate 
for the prosecution is not acceptable to 
them. 

With regard to witness 4 appar- 
ently no explanation was offered but 
the learned Judge does not call the at- 
tention of the jury specifically to this 
fact. Our attention has been directed 
to the case of Tenaram Mondal v. Em- 
peror (l) where in circumstances which 
we do not feel justified in distinguishing 
from the present, the omission of the 
trial Judge to direct the jury as to 
the inference they were entitled to draw 
if they were not satisfied with the ex- 
planation suggested for the absence of 
material witnesses was held to be a! 
non-direction amounting to a misdirec- 
tion and to be a good reason ioj: settingl 
aside the conviction of the accused per-| 
sons, A previous decision of this Court; 
was referred to in that case namely the 
case of Fanindra Nath Banerjee^v* Em- 
peror (2) in which it was said that iMs 
nob necessary that the actual word ‘"pre- 
sumption” should be used. *But the two 
cases taken together seem to indicate 
that it is necessary that there sl^ould be 
a substantive direction on th^ par| of 

(1) A.I.R. 1921 Oal. 257=61 1.O. 1003=22 (i7 

L.J. 475. ^ 

(2) [1909] 36 Oal. 81=9 Or. L.J. 452=1 I.C, 

970. • 
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the learned Judge as to the view of the 
prosecution which the jury is entitled to 
adopt if they are not satisfied with the 
explanation offered for the absence of a 
witness who is material. We have* also 
been referred to the case of Hachanu 
khan v. Emperot^ (3). But this in our 
opinion merely shows that there may be 
a case where this omission in the parti- 
cular circumstances \s unimportant. 

In that case it does not seem that it 
was clearly established that the witness 
who, it is alleged should .have been 
called, was really a material witnbss at 
all. That ease differs from tffe present 
case. As I Jiave pointed out, fr^m the 
evidence of the complainant himcelf 
there were at least four eyewitnesses to 
the beginning of the transaction in res- 
pect of which the prosecution was even- 
tually launched' who were not called. It 
has been urged that this omission only 
affects the case in so far as some of the 
charges are concerned ard with regard 
to the charge of extortion the convic- 
tions can stand, inasmuch as it cannot 
be suggested that the witnesses could 
have testified as to the subject matter'of 
that charge. Wo do not agree. Although 
the charges are concerned with different 
incidents yet all the incidents are parts 
of one transaction and we think that it 
is quite possible that if the jury under a 
proper direction of the learned Judge 
were not disposed to accept the prose- 
cution evidence with regard to the com- 
mencement of the transaction they 
would probably have been equally loth 
to accept the prosecution story with 
regard to the subsequent transactions. 

In the circumstances we direct that 
the convictions and sentences of the ap- 
pellants be set aside and that the case 
be retried. Pending the retrial the ap- 
pellants will be released on bail to the 
satisfaction of the District Magistrate. 

Jack, J.—I agree. 

K.N./r.K. Order accordinqhj. 

‘isi, - - 
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SUH^IAWARDY OOSTELLO, JJ. 

Tura Sardar — Accused — ^Petitioner. 

^ ' V. 

^*Emperor — Opposite Party. 

Criminal Bevn. Appln. No. 1404 at 
19!49,*Deoibed on 16th May 1930. 


. Emperor 193& 

(a) Evidence Act (1872), S. 25— Excite* 
officer it not police officer. 

An excite officer it not a police officer with- 
in the meaning of S. 25: A. I. R. 1927 Cal, 
627; 46 I. C. 284 and 46 Cal, A, L R. 

1927 Bom. 4, not Foil, [P IIH ^ U 

(b) Criminal P, C. (^98), S. *162— State- 

ment to excite oflicot^ojt being ttatement 
to police officer during invettigation it not * 
'inadmittible — S.' 162 'hat no application to- 
accuied pertont. « 

The accused was charged under S. 46, Excise 
Act. A statement was made by his oo-aooused 
to the Excise Inspector to' the, effect that as 
soon as the Excise Inspector oamo, there was a 
man with' him who fan aWay. . ^ 

Held: that it was not' a' statement made to 
the police effioer in course of jUvestigation 
under Ss. 160 and 170» Criminal P, 0., and was 
not inadmissible in evidence. Nor was the 
statement, reduced to writing so as to in- 
admissible under 6. 162, Criminal P. C. Even 
if the statement was taken as confession under 
S. 25, Evidence *Act, 1C2, -Criminal P. C, did 

not apply in cases of accused persons: A. I. 
Jl. 1927 CaL 17, Eel on, [P 1111 C 1, 2] 

Santosh Kumar Pal for Sarat "^Chandra 
Jana — for Petitioner. 

Anil Chandra Hay Chaudhunj-'tov 
the Crown. 

Judgment. — The petitioner in* thia 
case Tura Sardar has been convicted 
under S. 46, Excise Act, and sentenced 
to six months’ rigorous imprisonment. 
He was also charged under S. 61, Excise 
Act read with S. 109, 1.P.C., bub no sen- 
tence was passed under that charge. 
This rule was granted on two grounds. 
The first is that any statement^ made by 
the oo-accused Eaizuddin, who was alsa 
convicted, to the Excise Inspector and 
Sub-Inspector is inadmissible under 
S. 25, Evidence Act. The second ground 
is that the District Magistrate has not 
in his judgment found all the facts ne- 
cessary to sustain the conviction. With 
regard to the second ground, it may be 
dismissed in a few words. The learned 
District Magistrate in a careful judg- 
ment has dealt with all the points taken 
in the grounds of appeal before him. In 
discussing the points be has entered' 
sufficient findings of his own with re- 
gard to the points ihat require to be 
proved in support of the conviction. He 
says that ' Faizuddin said that bn the 
approach q| the Excise Officer the accu- 
sed ran aw4y and he was caught shortly 
after in.circumstances that showed that 
he had come hvurriedly through mud. 
The learned Judge believed the witness 
Sautosh and his evidence is enough to 
oonviot the accused of the offence^ 
charged. 
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As regards the first ground, Mr. Pal 
argues that an excise officer is a police 
officer within the meaning of S. 25, Evi- 
dence Aet. tThe point may be arguable, 
but so far as this Court is concerned it 
jis pow res integra^ It has been held in 
'several cases that ne is not, in Rarhhan- 
• jan Sao v. Emperor (ij, Bokumali \ 
Emperor (2) and .pi Foon0 Chinaman 
V. Emperor (3). Refergnco has been 
made to a Full Bench decision of the 
Bombay High *Gourt in Nanno Sheikh 
Ahmed v, JEmpi?ror (4). The learned 
Chief Justice*givifig the judgment of the 
Full Ben8h at 93 of the report distin- 
guished the Calcutta case on .the ground 
that Abkari law in Calcutta \yas difier- 
enc from that in Bombay and that the 
latter more strin|Qnt than the 

former. This point is settled by autho- 
rities of this Court and as the law now 
stan<ds ^n .excise officer is not a police 
officer within the meaning of S. 25, Evi- 
dence Act. As a branch of this ground 
Mr. Pal has also argued that under 
S. 74, Bengal Excise Act of 1909, an excise* 
officer is a police officer 
•meaning of S. 162, Criminal P. C. and 
any statement made to him canno^t be 
proved against the accused. 

Under S. 74, Excise Act whenever an 
excise officer suspects the commission of 
an 'offence ho is empowered to investi- 
gate it and in carrying on such investiga- 
tion the^powers of a police officer under 
Ss. 160»to 170, Criminal P. C. have been 
conferred upon hjm. It may be reason- 
able to argue that when the power of 
investigation under this section has 
been conferred upon an excise officer it 
must be taken to have been conferred 
with all the limitations which the law 
•imposes. But in the present case the 
question does not arise. The statement 
objected to by Mr. Pal is tjio statement 
of Faizuddin the co-accused who said 
that as soon as the Excise Inspector 
came he said that a man had been with 
him who had run |way. That is not a 
statement which was made in the course 
of the investigation held under Ss. 160 
to 170, Criminal P. C. Nor was that 
statement reduced in writing as to be 

'UfTTl. B. 1927 Cal. 527=102 I. C. 547=¥ 
Or, L. J. 679=54 Oal. 601. 

(2) [1917] 19 Or. L. J. 5fe=45 I. 0. 284. 

(8) [1918] 46 Cal. 411=20 Or.L. J. 94=48 I. C. 
504. 

(4) A. 1, R, 1927 Bom. 4=99 I. 0, 330=28 Or, 
L. J. 122=51 Bom. 78 (P.B.). 
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made inadmissible under S. 162. What 
happened was that Faizuddin was arrest- 
ed on the spotand as soon as the Excisel 
Inspector came there Faizuddin told 
hioi that there was a man with him 
who ran away. This is not a statement 
made to a police officer under the pro- 
visions of any section of the Oriminalj 
Procedure Code. Besides, if the state- 
ment is taken as a confession under 
S. 25 which apparently it is* not, 8. 162,! 
Criminal P. C. does not apply in cases] 
of accused persons: *866 the case of Azi» 
maddi v. Emperor (5). Both the grounds 
therefore fail and the rule is discharged. 

Thq petitioner must surrender to his 
b%il an deserve 6ut the remhiteder of the 
sentence. 

R.M./E..K. Enle discharged, 

(5) A. 1. K. i92"fCai. 17=99 ’"l. 0. 227=28"Or. 
li. J. 99=54 Oftl. 237. ^ 

1930 Cr. Cases 1111 

(Calcutta) 

Cuming, J. 

Topzal ZJossam—Acoused — Petitioner. 

V. 

II. 0. IfiAttt— Complainant— Opposite 
Party. 

Criminal Revn. No. 1399 of 1929, De- 
cided on 22nd January 1930, against 
order of Sub-Divisional Magistrate, 
Feni, D/- 26th June 1929. 

(a) Criminal P. C., S. 260 — Offence under 
S. 211, Penal Code cannot be tried summa- 
rily. 

Aa ofFenco falling undor S. 211, Penal Code, 
oannofc be tried suramarily. • [P 1112 G 1 j 

(b) Criminal P. C., S. 260— Offence not 
triable summarily, tried snmmarily-^Higb 
Court set aside conviction. 

Whore an offence as disclosed was not sum- 
marily triable and the Court adopted the sum- 
mary procedure the High Court sot aside the 
conviction and remanded the case for retrial. 

[P 1112 0 1] 

(c) Penal Code, S. 211— False information 
to Superintendent of Police as to wrongful 
confinement of informant by pojice officer 
constitutes institution of criminal proceed- 
ings. 

Lodging false information with Superinten- 
dent of Police that the informant and his 
mother were wrongfully oonffaed bj a .police 
officer coustitutes institutiou^f criminal *fro- 
oeodings within the meaning of S. 211. 

[P 1112 011 

Nurul Huq — for Petitioner. 

Dehendra Narain BhaUachjji^rji — for 
Opposite Party, 

Judgment.— The petitioribr inlthie 
case is found guilty in a summary trial 
on a charge under S. 182, 1. F. 0t« and 
was sentenced to pay a finea of 200#. 
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The charge against him was that he 
gave false information to a certain pub- 
lic servant, the Superintendent of Police, 
that he and his mother had been un- 
lawfully confined by a certain police 
officer and that money was extorted 
wrongly from them. He has moved this 
Oourt and has obtained this Buie. 

The only ground which it is necessary 
for me to deal with is ground 3, namely 
that the., offence fails under S. 211, 
L P. 0., and therefore not triable sum- 
marily. Mt. Bhattacharji who appears 
for the Crown admits Ijimself that the 
case is an important one and that he 
would prefer that the accused ^should 
be, under the ordinary procodure, tyed 
on a charge under S. 211. There is, 1 
think, no question but that the charge 
against the petitioner does fall under 
S. 211, 1. P. C. This point was decided 
by the decision of a Full Bench of this 
Court in the case of Karim Buksh v. 
Queen-Empress (l) where it was held 
that a person who sets the criminal law 
in motion by making a false charge to 
the police of a cognizable offence insti- 
tutes criminal proceedings within the 
meaning of S. 211, I. P. C. In this case 
the allegation against the petitioner is 
that he has made a false report to 
Mr. Hunt, the Superintendent of Police, 
that certain persons had wrongfully con- 
fined him and his mother. Now the 
wrongful confinement of the petitioner's 
mother would fall under S. 312, I. P. C. 
S. 342 admittedly is a cognizable offence. 
Therefore it is clear that the present 
, charge against the accused does fall 
under S. 211 and that therefore ho 
should not have been tried summarily. 
I therefore set aside the conviction and 
sentence against the accpsed and order 
that the petitioner should be retried 
under S. 211, 1. P. C., or any other sec- 
tion that may be applicable. 

In this view it is unnecessary to deal 
with the other grounds on which also 
the Buie was issued. The Buie is ac- 
CQrflingiy made absolute. The fine if al- 
ready paid will be refunded. 

V.B./R.K; ' ‘ Buie made absolute. 
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Jack and Panckuidge, JJ. 

Hafezali Haidar — Ao6usbd — Appel- 
lant, 

Vv' 

FJmperor— Opposite Party. 

Criminal Appeal.No.'25 of 193,0, De- 
cided on 25th July 1930. 

Criminal P. C., Si, 367 and 423 (2)— Head 
of charges to jury enumerated only by sec- 
tions — Before High Court can interfere 
with verdict on ground of insufficiency of 
record, misdirection and miv'nder standing 
of law causing erroneous verdict must be 
prove4. 

Although it is desirable (hat the record of 
heads of charges should indicate far more fully 
than raei^ enumeration of the numbers o' the 
sections, in ordoif to entitle the High Court to 
interfere with the verdict of the jui;v and set it 
aside, it must bo^ftffirmatively proved that there 
has been misdirection and misunderstanding 
and the verdict is erroneous owing to misdirec- 
tion by Judge and misunderstamdin^ Un the 
part of the jury of the law as laid down by 
him ! Cr. App. No. 248 of 1929 and 47 Cal. 
796, Ref. [P lil3 C 1] 

Gregory and Sures Chandra Taluqdar 
— for Appellant, 

Debendra Nath Bh attach arjy a and 
Kiron Mohan Sircar — for the Crown. 

Panckridge, J. — This is an appeal 
by one Hafezali Haidar who has been 
convicted by a verdict of a jury of 
offences punishable under Ss. 148 and 
326, I. P. C. 

The ground of appeal which has been 
urged before us is that the recording of 
the heads of the charge is insufficient 
and the criticism is based upon the fact 
that the heads of the charge do not re- 
veal the way in which the learned 
Sessions Judge explained tffb sections 
under which the accused has been 
charged. Nor the sections concerned 
with the exercise of the right of private 
defence on which the accused relied. 
In the heads of the charge there is a 
paragraph which runs as follows : 

“Sections 141, 142, 140 to 148, 319 to 322, 320, 
201, 1. P. 0 . explained ; Ss. 96, 97, 99 to 106 
I, P. G, explained. Charges explained.” 

The learned advocate appearing for 
the Crown concedes that it is highly 
desirable that the heads of the charge 
should indicate far morq fully than has 
been done here what the learned Ses- 
sions Judge has said in his explanation 
of the law to th^ jury and there are 
many reported cases dealing with the 
form which record of the learned Ses- 
sions Judge’s direction on the law 


U) eSltSSOj 17 Cal.d74. 
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should take. Among otihers we were 
referred to the observation of Sanderson, 
C. J., in the case of Kasimuddin Nasya 
,v. Emperor (l]k" ^ut in spite of this the 
{learned advocate for the Crown argued 
Ithat before we were justified in ^setting 
jaside* the verdict of the jury on the 
l^ound which I haye indicajbed we must * 
ibe in a»p*o%ition to come to the* conclu- 
|sion under S. 423, sut-S. (2), Criminal 
P. C., that the verdict isi erroneous 
jowing to misdireclion by the Judge or 
imisunderstandlngOQ the^art of the jury 
of th& law as lafd doW.n by him, and ho 
Bays that iiT. is ^r the appellant to 
jshow affirmatively that there h^s been 
isuch misdirection or misunderst^^nding. 
He is*suppoi;t6d in this contention by 
'to unreporlipd case decided^ by Graham 
■tod Lort-Williams, JJ., in Appeal No. 
'248 of 1929 whore the point urged here 
Ion behalf cf tjie appellant was taken 
jand the Court pointed out that in no 
.’case ha^ the verdict of a jury been set 
aside solely on the ground that the 
heads of a charge were in the form with 
which wo are dealing in the jpresent 
caeys, and that in the opinion of the 
jCourt the provisions of sub-S. (2), S. 42S« 
jwere effective to prevent a Court from 
interfering with the verdict of a jury 
jon this ground alone. It is also pointed 
out on behalf of the Crown that, al- 
though we do not know exactly what 
the learned ^udge said to the jury as to 
the right of private defence , yet in con- 
cluding his charge he gave direction to 
the jury that, unless they were satisfied 
with the evidence of possession by the 
complainant*s^party they were bound to 
acquit the accused, thereby leaving out 
of account the possibility of their right 
nf private defence being exceeded. We 
do not think that there is any substance 
in the other criticism which ]^as been 
directed against the charge and it seems 
to us that the learned Judge dealt with 
sufficient fullness with the inference 
which the jury were entitled to draw 
from the failure to examine witnesses 
who in ]^ia opinion should have been 
examined. 

In the oircumst^nces, we do ijbt think 
that the present case is distinguishable 
from the unreported case ^^o which we 
have already referred and we agree 
with the reasons given therein. ^ 

(1) [1920] 47 Cal. 795=21 Or. L. J. 694 = 57 
I. G. 984. 


The appeal is therefore dismissed. 
Jack, J,— I agree. 

V.B./R.K. Appeal dismused. 


* 1930 Cr. Cases 1113 

(Calcutta) 

SUHRAWARDY AND JACK, JJ. 

K, T. TIing — Applicant. 

V. 

J. N. Silas— Opposite Party. 

Criminal Eevn. No.* 857 of 1929* Daci- 
ded on 31st July 1929, from order of 
Ch. Presy. Magistrate^ Calcutta, D/- 
19th JuiM 1929. 

Penal Cods (I 860 ), S. 290 — Annoyance to 
membeigi of single house is not public nui* 
tance. » , , 

rer^ach\ J.-— To Constitute a public nui- 
sance as contemplated by S. 290, the anno- 
yance must actually be caused to people in 
general occupying property in the vicinity. 
Consequently, because the residents of a single 
house are annoyed by the noise of, a theatre, 
the house holder is not entitled to proseouto 
unless he can show that the noise annoys 
other people living in the vicinity ; Soltau v. 
de (1851) 2 Sim. {N.S.) 133; Aliens. 

Lloyd, (1802), 170 E. R. 691, Tiff. \ A. I. B. 
1924 AZl, • 194, Dint. (Suhraioai*dy, J., Diibi- 
tante). [P 1114 0 1] 

S.N. Banerji, S. K. Sen and Satindra- 
nath Mnkherji'-^ioT Applicant. 

B. C. Chatterji and Manindra Nath 
Mukerji-^ior Opposite Party. 

Jack, J. — The petitioner is one of 
the proprietors of the Chinese Theatre 
Studio on Chittaranjan Avenue. He has 
been convicted under S. 290, I. P. 0., of 
committing a pubiic nuisance by the 
annoyance caused by the sounds made 
by his theatre band, in connexion with 
performances at the theatre from 12 
noon bo 4 p. m. and 8 p. m. to midnight 
every day. 

The only ground for revision seriously 
urged is that the prosecution has failed 
to prove the existence of a public nui- 
sance inasmuch as it has not been 
shown that annoyance has been caused 
to the public or to the people in general 
who dwell or ojcupy property in the 
vicinity in accordance with the terms 
of S. 268, I. P. C. defining ‘‘public *nui-^ 
sance." On this point the fin'ding of the 
learned Chief Presidency Magistrate is 
as follows : 

**It is suggested that this is not a public hut 
a private nuisance. Some Mahomedans*have 
been called by the complainant to help him 
over the difficulty. I doubt if their grievance ft 
very genuine. I imagine they are less susoep- • 
tible to noise. But, in the peculiar circuit* 
stances of this case, as shown by the plans, the 
complainant and his tenants, reprelbnt, sub^ ' 
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Btantially the pnblio in general who dwell and 
oooupy property in the vicinity. The complain- 
ant’s house is at present the only substantially 
inhabited property in the neighbourhood. The 
rest is mostly open space, or covered by small 
huts. If these were occupied by bulMings in- 
habited by people who would say they did not 
mind the noise (e.g., Chinese) the matter might 
be di/!erent. But the accused has not called 
a single person living in the vicinity to coiv 
tradict the evidence given by the prosecution.’* 

The learned Magistrate finds that: 
“partly pwing to the proximity of the theatre 
to the complainant’s building and partly o^^lng 
to the unusual nature of the sounds which 
constitute Chinese music, the complainant and 
his tenants have a genuine gfievanofi.” 

On the findings, it appears that the 
only persons affected are tl^^e occu- 
pying tfie end* of ‘ the o'omplainant's 
building next the theatre. Not more 
than seven or eight persons in all 
occupy these rooms. Of these four 
inckiding, tfie complainant, have been 
examined and say that they are an- 
noyed by the noise from the theatre 
especially at night. The question then 
is whether the annoyance of these few 
residents of a single'house is sufiicient to 
show that the noise made by the theatre 
band constitutes a public nuisance, i. a., 
whether it can he said to cause annoy- 
ance to the people in general who 
dwell or occupy property in the vicinity. 
There are practically no other people 
occupying property in the vicinity ex- 
cept the occupants of some huts, the 
nearest of which is 30 or 40 yards from 
the front of the theatre. That the other 
people are affected X do not' believe on 
the evidence or findings of the Magis- 
trate. Taking it for granted that,, at 
the time complained of, the noise was 
sufficiently loud to seriously annoy the 
residents of the end rooms of the Silas 
building, which is built almost rights 
against the stage end* of the theatre, it 
does not follow that it would necessarily 
cause* annoyance to the residents of other 
buildings in the vicinity, except those 
very close to the stage end of the 
theatre. But there are in fact no other 
- people dwelling in the vicinity within 
unpleasant range of the noise or music 
of the lu these circumstances 

the noise cah hardly bo called *a public 
nuisniDce* 

In tlie case of Soltau v. De Held (Oi 
(ihe Vice-Cbandellor held that a peal of 
bells which caused a nuisance to tho 

<1) [1^1] 2 Sim. (N.S,) 138=16 Jur. 826=21 

: LTJ.Oli. 153.^ 


residents of the adjoining house could 
not be called a public nuisance. **If,'*' 
he says. 

“the thing complained t>i 8 such that it ia 
a great nuisance to those who are more imme- 
diately within the sphere of its operation but 
no nui^noe or inoonvenience 'whatever, or is 
but advantageous or* pleasurable to those who 
are more removed from it, it does not, • I 060 - 
ceive, come within*the 'zSeaning ^ «the term 
“publio nuisance.*' • 

In the case of Allert v. Lloyd (2) it 
was held fhat the noise made by a tin- 
man which was a nuisance to occupants 
of three sots ol d^amberw of Clifford’s 
Inn close by, did ‘not constitute a public 
nufsance. not being •sufficiently general 
in extent to support an indictment. 
This decision is authority for the con- 
tention that where only a^very limited 
number are» affected the nfiisanoo does 
not amount to a public nuisance. 

Tho learned advocate for jj^hanrosecu- 
tion has referred the cash oi Lallu Ham 
V. Emperor (3). This was a case appa- 
rently under a Municipal Act 'affecting 
people passing along a public thorough- 
fare and has no application to the facts 
of the vresent case. It is not, in my, 
opinion sufficient to say that the com-| 
plainant and three or four of his tenant, 
represent tho people in general who oc- 
cupy property in tho vicinity. To con- 
stitute a public nuisance as contemplates 
by S. 290 the annoyance musb actu-’ 
ally be caused to people in^ general oc-, 
cupying property in the vicinity. Be- 
cause tho residents of a single house 
are annoyed by the noise of a theatre,; 
the house holder is not entitled to pro-' 
secute, unless he can show that the| 
noise annoys other peoplePliving in the 
vicinity. There is not sufficient * proof. 
of this in the present case. I there-> 
fore -think that the conviction and sen- 
tence should be set aside, the accused 
acquitted and tho fine if paid refunded. 

Suhrawardy, J. — I agree with my 
learned brother, though not without 
some hesitation. It may be argued that 
the evidence falla short of establishing 
an indictable nuisance. 

Conviction set alide. 


(2) [1802] 4 Bap. 200=170 B. R. 691. 

(3) A. I. R, 1924 All. 194=77 I. 0. 188=25 Cr* 

£j. J. 332. 
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(Calcutta) 

SUHRAWARD^ AND OOSTBLLO. JJ. 

Anadi Lai ^ukherjee and others — 
Petitioners. . 

V.* 

mSukh Chand Mandal and others — Op- 
posite 5»ties. • ' • * . 

■Criminal Revn, Nd. 788 of 1929, De- 
cided on 9th May 1930. * 

Criminal P. C., *5. 145 — ()rder under 
S. 145 preiuppotes the existing likelihood 
of breach of peace. * * 

It is*iieo 0 ssaryio*r making au order under 
8, 145 that the< Magistrate should be satisfied 
at the time ot drawing up the procae^nga 
that there is then existing a likelihood of 
breadh of the peace arising from the disputes 
betweefi the parties with regard to the land 
in question. The making of au order, there- 
fore, some nAntbs after frhe rcjport on which 
it was purported to be passed, cannot be 
supported. [P lllG 0 1] 

Narendra Kumar Bose and Nalin 
Chandra — for Petitioners. 

K, N, JJhoudhunj and Anilendra Nath 
Boy Choudhury — for Opposite Parties. 

Costello, J. — This is an application 
under S. 439, Criminal P. C., in^respect 
of an order made by the Sub-Divisional 
Magistrate^ of Satkhira on 22nd Decem- 
ber 1928 under the provisions of S, 145, 
Criminal P. C, The proceedings which 
eventually resulted in making that 
order were protracted to a most re- 
markable extent. For it appears that 
the proceedings out of which the order 
finally em&rged, began by a report made 
by the police to Jihe Magistrate in 
question on 18th January of the year 
1926 when he reported that there was 
a likelihood of trouble between the con- 
tending parties who were disputing pos- 
session to a certain plot of land. Ac- 
tually before that date some of the 
parties had been brought before a Court 
for the purpose of being bound over 
under the terms of 8. 107, Criminal 
P. C. These proceedings ultimately 
terminated. But apparently nothing 
more was done in • respect of the 
proceedings under S. 145 until 9th 
June 1926 when they were 'dropped 
and *fresh proceedings with ^mended 
boundaries with* regard to "the pro- 
perties were drawn up on 27th. July 
1926 and the lands in disj^ute were then 
attached. The matter, as 1 have said, 
dragged on from that date until Decern* 
bar 1928. The real question which we 
have to decide is whether or not the 


learned Magistrate was right in draw- 
ing up proceedings in July 1926 which 
were purported to be based on the 
police report of January 1926 and upon 
nothing else. 

It has been urged before us that it 
cannot rightly be said ^that in July 
1926 there was a likelihood of a breach 
of the peace between the contesting 
parties by reason oj the situation as 
it had previously existed in January 
1926. We are not concerned with the 
question of the subsequent delay as 
betweenMul^ t92& and December 1928, 
But onf cannot he.lp remarking in pass- 
ing that ^hij proceeding seerrts to have 
takers a course which never could have 
been contemplated by the terms of 
S. 145 which after all are designed to 
secure that a status quo should be pre- 
served and a breach of the peace pre- 
vented as between the two disputing 
parties or sots of disputing parties pen- 
ding the time one side or the other 
sjiould have recourse to a civil Court in 
order that their rights with regard to 
the land might be finally determined. 
It is to be borne in mind that by S. 145, 
sub-S. (1), the Magistrate of the class 
therein referred to is to make an order 
in writing if he is satisfied that a dis- 
pute likely to cause a breach of the 
peace exists concerning any land or 
water or the boundaries thereof. The 
condition precedent for making an 
order of the kind contemplated is that 
a breach of the peace is likely. The 
meaning of the word “likely** has been 
considered in a number of reported 
cases and on the whole the decisions 
indicate, I think, that the word “likely** 
indicates some degree of futurity though 
it has been said that the word “ likely** 
does not mean imminent or immediately 
to happen. We may take it for the pur- 
pose of this section that the word 
“ likely *’ is to be treated as if it is 
synonymous with the word “ 4 )robable.*' 
In the present instance the policip re- 
ported as far back as January 1926 that^ 
a breach of the peace was then likely 
or anticipated if no 3tei)S were taken, 
and the matter was recorded by the 
Magistrate as one of emergency; in 
other words it was considered »in Jan- 
uary 1926 that the matter was urgent,^ 
So that the position was that in Jan- 
uary 1926 a dispute likely to cause a^ 
breach of the peace j^xisted. I use tbt 
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word ** existed '* advisedly, because the 
word in the section is exists.*’ That 
jneans that there must be a dispute in 
existence which is likely to cause a 
breach of the peace at the timfe when 
the order is made. Now there is noth- 
ing to show that the state of affairs 
which existed in January 1926 still ex- 
isted in July 1926 so far as it appears 
from the order which the Magistrate 
made some two years latfer. We there- 
fore think, from the actual wording of 
the section itself, that the making of 
an order some months after the report 
on which it was purported to be 
passed, cannot be supported. There are 
.authorities for that view in cases which 
unfortunately we have not had the ad- 
vantage of seeing because the reports 
in which they appear are not available. 
Apparently it was held in 2 Criminal Law 
.Review 85, which is cited in Aiyar’s Book 
of Criminal Procedure Code that if the 
circumstance was that there 'was danger 
in the past, proceedings based on a likeli- 
hood of a breach of the peace six 
.months previous to the date of the pre- 
liminary order would be illegal. There 
is also another case Chhidilal reported 
in 2 P, L. T, 650, where it appears 
to have been decided that proceedings 
cannot be started on the basis of a 
police report* more than three months 
old, there being .no likelihood of a 
ibreach of the peace when the Magis- 
itrate actually drew up the proceedings. 
Now that seems to me to be a reason- 
jable interpretation to be put upon the 
jterms of the section. It is necessary 
!for making an order of this description 
|tbat the Magistrate should be satisfied at 
;the time of drawing up the proceedings 
that there is then existing a likelihood 
of breach of the peace arising from the 
disputes between the parties with re- 
gard to the land in question. 

Taking that view of the matter we 
think that this order of the Magistrate 
must be set aside. That will be with- 
iout prejudice to the making of any fresh 
order if .this or any other Magistrate 
is satisfied that there is a likelihood 
.of any breach of the peace existing at 
the hime when the matter comes before 
him. The rule is made absolute in these 
^erms. 

Suhrawardy, J.— I agree. 
y.B./R.E. Bide made absolute. 


* 1930 Cr. Cases 1116 

(Calcutta) 

Pearson and Jack, JJ. 

Superintendent and ‘*Bemembranoer 
of Legal Affairs , Bengal — Appellant. 

V. 

Benozir Ahmad— Accused — Respoci- 
dent. . , 

Criminal Appeals Nos. 455, 526, 543 
and 590 of 1929, Decided on 28th 
March 1930, from order of^Sess. Judge, 
Noakhali, D/- 18th May 1929. 

^'Criminal P, C„ S. .. 537 — AcCuied 
jointly tried under Penal Code Ss. 302 <and 
304, and other lection^*— Jury ''constituted of 
•even persons only — Judge not considering 
whether it was not practicable to have 
jury oft nine — Such constitution ^ jury 
is illegality not curable under S. 537 — No 
appeal against acquittal under Ss, 302 and 
304 is immaterial. 

Where aocused are tried jointly under 
Sb. 302 and 304 and some other sections, Penal 
Code, and the jury ia oonitituted ‘*only ot 
seven persons, the Judge spsaking of nine as 
the required number, and never considering 
the question whether it was not pradticable to 
hava a jury of 9 persons, tho jury is illegally 
constituted, and the illegality cannot be 
cured S. 537^ Criminal P, 0. The fact that 
no appeal was preferred ‘against acquittal 
under Ss. 302 and 304 makes no difierehoe. 
All the accused are afieoted by the illegality'; 
A. J. R, 1930 CaK GO, Appl, [P 1117 G 1] 

Jogesh Chandra Sinha, B. C. Chat* 
terfee, Suresh Ch. Talukdar and 
Mohendra Kumar Ghose — for Appel- 
lant. 

D, N. Bhattacharjee — for Respondent, 

Judgment. — The nine aocuded in this 
case were charged with offences under 
Ss. 120.B/395, 399, 402, I. P. 0 , also 
under Ss. 304/34 and.326/34 and 326/109 
in respect of the death of one 
Idris. In addition, two of the accused 
namely Shamsul Huda and Benozir 
Ahmad, were charged under S. 302 with 
the murder of one Harimohan Roy and 
another accused Oliulla with abet- 
ment of the murder. 

The jury found all the accused not 
guilty of the charges relating to the 
deaths of Idris and Harimohan. Six 
of the nine accused were found guilty 
under Ss. 120-B, 395. 399 and 402, in 
the case of Oliulla by a majority of 4 
to 3, andfdn the case of the other five 
unanimously. Benozir Ahmad was 
found not guilty and acquitted also of 
the charges under those sections by a 
majority of 5 to 2. In the case of Beno- 
zir Ahmad the Government has -ap- 
pealed against «bis acquittal ot the 
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charges under Ss. 120-B/396, 399 and 
402 and the accused who have been 
convicted hare appealed against their 
conviction. •• , 

It is argued first of all that the trial 
has been vitiated owijig to the defec> 
tive constitution of the jury, which 
ccfhsisted of only seven ^ persons. Only 
fourteen* ?drors were summoned’ m the 
case, of whom six were absent when 
called, one was exempted an(l« one dis- 
charged on objection, leaving therefore 
six empanelled without objection. An- 
other person wBo* was* .on the list of 
special jurors*and happened to bo pres- 
ent in Court was taken in ** to^ com- 
plete* the number of seven. From the 
[record Bt would appear that ihe learned 
Judge never ^applied his mind to the 
question whether nine jurors were not 
required under the provisions of S. 274 
CriminakP.®C. .He speaks of seven as 
being the “ required number. ” It does 
not appes||;r anywhere that it was not 
practicable- to have a jury of nine per- 
jsons, or that the Judge ever took that 
question into consideration. Tbp re- 
sult as that the trial has been held with 
a jury illegally .constituted, and this 
has been utilized as a ground of appeal 
not only by the accused appellants but 
by the Crown appellant. It is true 
that the Crown is not appealing in so 
far as the acquittal was on the charges 
under Ss. 30^and 304, 1. P. C., but’that 
lean make no difierence to the illegality 
of the trial, and as t^io accused were 
’tried jointly they are all affected by 
the illegality. He thinks it is clear 
that this is ngt a class of illegality 
which can be treated as curable under 
S. 537, Criminal P. C. It is a case 
where we think that the principle of 
Dwariha Malo v. Emperor (1) must be 
applied. 

We accordingly allow the appeals. 
The verdict of acquittal in Benozir’s 
case is reversed and we direct that he 
be retried. In the case^of the accused 
appellants we reverse the findings and 
sentonceSi^nd direct that they be re- 
tried. .The retrial in all cases will be 
limited bo the chargps under Ss! 120- 
B/395, 399 and 402, 1. P. C. 

The accused Benozir Ahij^ad who* is 
now on bail will remain on the same 

(1) A. I. R. 1933 Gftl. 60^1930 Of; C. lT= 

122 I. C. 219=31 Or. L. J. 377=56 -CaI. 

1154; 


bail until further orders of the Ses- 
sions Judge. 

S.n./r.K. Retrial ordered, 

^ 1930 Cr. Cases 1117 

(Calcutta) 

SUHRAVVARDY AND COS]|BLLO, JJ. 

• Rahim Bux Sarkar — Accused — ' 
Appellant. 

V, 

J5?mp^ror —Opposite Party. , 

Criminal Appeal No. 577 of 1929, De*- 
cided on 16th April 1930, • from order of 
Soss-Judg^, Pabna, D/- 27th June 1929. 

(a) Criminal P. C., •fit. 234 and 222 (2)— 
Charge under S. 408^ Penal Code, ipecify- 
ing grofs supii as also itenis inisa](}propria- 
ted in ojie yeai^is gooc? charge. 

Whore an accused person is charged under 
S. 40S, I.P.G., with having committed criminal 
breach of trust in respect of a gross sum of 
monev misappropriated by him within the 
period of one year and the olfargp not only 
specifics the gross sum taken and the dates 
between which it. was taken, but also sets out 
the items composing such gross sum giving 
the dates and the amounts alleged to have been 
misappropriated, the charge comes within the 
provisions 'Of Cl. (2), S. 232, Criminal P. C„ 
and that if by specifying the items composing 
the gross sums the charge went beyond what 
was nscessary instead of prejudicially affect- 
ing the accused it is to that extent favourable 
to the accused ; 31 Cal, 928, Foll,\ 24 All. 254 ; 
29 ^fad, 558 and 33 All, 3C, Ref, [V 1119 C 1] 

(b) Criminal P. C., S. 303 — Offence under 
S. 408, Penal Code^Wrong charge to jury 
on items held not prejudicial. 

Where in his charge to the jury in atrial 
for an offence under S. 40S, I. P. 0., with 
regard to a gross sum said to have been mis- 
appropriated within a year, and composed of 
items more than throe in number, the .Judge 
instead of inviting verdict in respect of ‘charge 
under S, '40S asked the jury to give their ver- 
dict in respect of the charge as laid against the 
accused on the several itenis and the jury re- 
turned a verdict of guilty as regards some of the 
items only and not guilty a.s regards others and 
the Judge convicted the accused under S. 408. 

, Held : that though lihe form in which ver- 
dict was asked for and expressed was wrong, 
proper form being aimoly to ask jury their 
verdict in respect of an offence under 8? 408, 
thw defect was one of form and did not pre- 
judicially affect the accused. [P 1119 C 2] 

A. K, Fazutul lluq and Jogesh Chan- 
dra Sinha — for Appellant. , 

B. M. Son — for the Crown. • 

Costello, J.— In this case the appel- 
lant llahim Bux Sarkar was charged 
under S. 408, I. P. C., for having com- 
mitted criminal breach of tru^t a^ a 
servant and he was sentenced to four > 
years’ rigorous imprisonment and to * 

, pay a fine of Es. 1.000 in default of ^ 
payment of which he was to undergo a- 
further term of one year’s imprison^ 
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ment. The main point urged before us 
is that the form of the charge is bad in 
law as being contrary to the provisions 
of 8* 234, Criminal P. 0. The facts are 
that the accused had been employed 
as a supervisior under the Fabna Central 
Bank to whiph there were affiliated 
various rural co-operative societies in 
police stations Pabna and Sujanagar 
and the charge against him is that bet- 
ween l!}ovember 1925 and October 1926 
he at various places within the jurisdic- 
tion of the police stations at Pabna and 
Sujanagar, being a^ servant iji the em- 
ployment of the Pabna Central Co-ope- 
rative Bank, Ltd. and being entrusted 
as such Servant *witb the duty* of reali- 
sing for and crediting to the sai^ bank 
tne debts due to the said bank from 
-various co-operative societies within 
the said jurisdiction committed criminal 
^breach *of trust in respect of 
Rs. 7,745-12-0 which he realized from 
rural societies on behalf of the said 
Central Bank in various sums as shown 
in some 38 exhibits and that he wrongly 
misappropriated the same without credi- 
ting the said amounts to the Pabna 
Central Bank. It appears that on the 
report of an auditor by name Bhhujanga 
Bhusan Maitra dated 25th December 
1926 the police took up the case but the 
accused was not to be found until 26th 
November 1928 when he was arrested in 
Calcutta. The defence put forward was 
that the whole matter was a false pro- 
secution, that he never had any written 
or verbal directions that he should re- 
alize money from the village societies 
And credit the same to the Central 
Bank, that the exhibits on which the 
prosecution was based were all forged 
and that the secretaries of the rural 
: societies combined against him because 
hQ enforced certain duties on them. He 
..explained his disappearance by saying 
that he had gone to Calcutta by reason 
of some illness. The objection taken by 
Mr. Haq is, as I have already stated, to 
the^^form of the charge and that is the 
fact that' the prosecution specihed not 
only the gross sum said to have been 
misappr6priated but also the items of 
which that sum was made up. Mr. Huq 
..argues that 6. 234, Criminal P. C., con- 
^trols the provision of S. 222. S. 234 
( provides : 

^ When a person is acoused of more ofienoes 
vtbkn ore of the esme ki&d committed within 


the space of 12 months from the first to the 
last of such ofienoes, whether in respect of the 
same person or not, he may be charged with 
and tried at one trial, for any number of them 
not exceeding three.'* 

It is to be observed^tbat that section 
relates to a number of offices of the 
same kind whether charged in respect 
of the same person or not, whereas 
S. 222 relates specifically to a charge of 
the kind with which we are now con- 
cerned. The object of that section is to 
ensure that the accused, may have as 
full particulars as possible of the accu- 
sations made against hkn ; and >n sub- 
S. |[l) it provides that the recharge ^hall 
contain such particulars as to the time 
and place of the alleged offence, an^ the 
person (it any) against whom ^or the 
thing (if any) in respect of which it 
was committed as are reaslsnably suffi- 
cient to give the accused notice of the 
matter with which he is charged. To 
put the matter in other words, it pro- 
vides that all reasonable information 
shall be given as to enable the accused 
person to know the nature of the charges 
he has to answer. Sub-S. (2), which is 
the oiie material in the present case, 
in a sense is a qaaliiication of the gene- 
ral proposition contained in sub-S. (l) 
because it says that when the accused 
is charged witn criminal breach of 
trust or dishonest misappropriation 
of money, it shall be sufficient to 
specify the gross sum ip respect of 
which the offence is alleged to 
have been committed and the dates 
between which th'j offence is alleged to 
have been committed, without specify, 
ing particular items or exact dates and 
the charge so framed shati be deemed to 
be a charge of one offence within the 
meaning of S. 234. It is obvious from 
the language of that section that in a 
ease of charge of the character men- 
tioned ifi the subsection the necessity 
for particularity is cut down in that it 
provides that it is sufficient for the pro- 
secution merely to specify the lumpsum 
without stating the particular items of 
which it is made up, provided that the 
lump sum is said to have Gfeeu mis- 
appropriated within the space bt one 
year. In the case how before us the 
prosecution 'so far from confining them- 
selves to thek^ exact rights as given in 
the subsection went out of their way to 
^ give more than what the subsection 
requires. That is to say, not only was 
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the gross sum specified bat also the 
•several items of which it is composed. 
Mr. Haq argues that that was an em« 
barrassment ap4 would prejudice the 
accused. It is obvious that so far from 
that being *tl^ ease, the giving of parti- 
culars* was an advantage to the atcused 
and. not the reverse. This matter has 
been beiore this Court on previous occa- 
sion and it was not really open to argu- 
ment. The case of Samirud^in Sarkar 
V. Nibaran ChcmdrU Ghose (I) is exactly 
in pojnt. The head-note is as follows: 

** Where an aoonsec^ •person was charged 
/undej S. 408, Penal Coda' with having com- 
mitted criminal* breach of trust in respot^t of 
a gross sum of money misappropriat.?^ by him 
withUi the period of one year and the charge 
not only specified the gross sum^taken chid the 
idates between which it was taken, but also set 
out the itoms«22, in number composing such 
gross sum gWing the dates and the amount 
alleged to have been misappropriated on each 
date : Held, ^at the charge came within the 
provisions of Ul. 2; S. 222, Criminal P. C., and 
that by specifying the items composing the 
gross sumjbhe charge went beyond what was 
jnecessary apd was to that extent favourable to 
ithe accused.'’ 

This case followed the previous case 
of Emperor v. Gulzari Lai (2). The 
maiter has not only been* considered 
by this Court but has also come before 
other High Gourbs. In 190G in the case 
of Thomas v. Emperor (3) it was held 
that S, 222, Criminal P. C., does not 
apply only to oases where there is a 
general deficiency and the prosecution 
is unable tp specify the particular items 
of the deficiency but also the cases 
where the items mary be, but are not, 
specified. In other words, if the prose- 
cution arc in a position to specify *the 
items which Aow exactly how the gross 
sum is made up, they can either content 
themselves by putting the gross sum 
without any further detail or they can 
if they wish go beyond what the sec- 
tion requires them to do and s^fecify the 
items of which the amount is composed. 
It has. been pointed out by the Court in 
the ease just mentioned that 
**if the Icgislatarc iatended only to apply S.222 
to cases where there is a general deficiency in 
an aoooaqjb and the prosecution is Unable to 
specify the particular items of the dedoiency, 
it could have fouud apt words in .whioh to 
express the intention.* The words used do not 
contain any .such limitation and we are n^ot 
justified in reading into the section a limitation 
which its language will not sdpport.** 

S [1904] 81 Oil. 928— 80 W. N. 807. ] 

[1903] 24 AIL 254=(1902) A. W. N, 44. 

(8) [1906] 39 l^ad. 558=25 Gr. L. J. 138. 


* The same point was before the Alla- 
habad High Court in 1910 in the ease of 
Emperor^ v. Ibrahim Khan (4) where a 
similar decision was arrived at. It 
seems to us therefore that the point 
raised by Mr. Huq is not open to ques- 
tion. 

> In this particular ease it is to be 
regretted that the learned Judge put 
his judgment in the form in which we 
find it. He bad previously asked the 
jury what their verdict was in these 
terms: 

“What i^s your , verdict in respect of the 
charge under S. 403, L* P. C., and laid against 
the accused on the 38 items set forth in the 
charge ?*' ^ 

Thqjreupon' the fOremin said:' 

“Our unanimous verdict is that the accused 
is net guilty in respect of 3 items viz., Exs. 25 
(G), 25 (7) and 25 (8), but that he is guilty 
under S. 408, 1. P. C., in respect of the remain- 
ing 35 items.” 

And then the learned Judge in passing 
the sentence in respect of the 35 items 
which he mentioned says : 

**the accused Ibrahim is convicted under 
S .408, I. P. C., and sentenced to rigorous im- 
prisonment for four years. The accused stands 
acquitted in respoct of the 3 items Bxs. 25 (6), 
25 (7) and 25 (8).” 

The form in which that was expressed 
seems to suggest that the misappropria- 
tion of each item constituted a separate 
offence. It is perhaps by reason of that 
that Mr. Huq was able to light upon 
what might be a good point of attack 
in this appeal. At first sight that may 
seem to be covered by S. 234. But it is 
obvious from an examination of the 
whole case that that is merely a ques- 
tion of form and not of substance be- 
cause the charge against the accused 
was primarily of misappropriation of 
the total sum of Bs. 7,745-12-0. The 
right way of looking at it is that the! 
* prosecution charged him with having, 
misappropriated a specified sum of| 
money. It would have been suffioient 
for the Judge to have asked the jury 
“what is your verdict in respect of the 
charge under S. 408 ? Is the accused 
guilty or not,” without requiring thej 
jury to specify the items for which they 
convicted him. However it is clear to 
us that it in no way prejudiced the 
accused; and we are satisfied that ^here 
is nothing in the suggestion made. The 
summing up is perfectly clear antl'quith 

(4) [1911] 33 AIL 86^=11 Or. L. J. 442=7 I.(i. 

166. I 
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intelligible to the jury. That being so, 
this appeal must he dismissed. 
Suhrawardy, J. — I agree. • 

V.B./R.K. Appeal dismissed. 

I ' « 
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CUMtNCl, J. 

Abdul Sattar — Petitioner. 

Moti Opposite ParW. 

Criminal Revn. No. 1622 of 1929, 
Decided on SObli January 1930. 

(a) Penal Code, S. 448 — EThtry decree- 

holder accompanied by officer of Court in 
execution of decree for* poeieasioni' ia not 
criminal troapais. ' 

Entry into a houso by a dacroa-holdwr ao- 
oompanied by offioers of the Court dopiited to 
make over possession of the house does not 
constitute an of!3noe of criminal trespass. 

(b) Penal Cpde, S. 323— Removing by 
force a peraon other than judgment*debtor 
in decree for ejectment and possesftion is 
assault within meaning of S. 323. 

Removing by force a person other than a 
person against whom a decree for ejectment 
from house and possession is obtained, is 
punishable under S. 323, 1. P. C. [P 1^20 G 21* 
N. K, Bone and Nurul Tluq Chow- 
dhury — for Petitioners. 

N. N, Bose — for Opposite Party. 
Judgment. — ^In the case out of 
which this rale arises the petitioners 
Abdul Sattar and Abdul Hamid have 
been convicted under S. 448 and S. 323, 
I. P. C., and sentenced under S. 448 to 
pay a fine of Rs. 250 each. No separate 
sentence was passed with regard to the 
conviction under S. 323, L P. 0. The 
case for the prosecution was that the 
two petitioners went with a Naib 
Nazir of the civil Court and some 
peons to execute a decree for ejectment 
from a house in Dacca which they had 
obtained against their. sister's husband 
Muhammad Ali. On their arrival the 
delivery of possession was opposed by 
the complainant in the case on the 
ground that the house belongs to her 
and that she was not a party to the 
decree. It is alleged that in the 
absence of .Mohammad .\li the com- 
plainant's husband, the petitioners 
and other persons forcibly dragged the 
complainant out of the house.' The 
case for the defeuce was that they 
went to execute the civil Court decree 
thaT; they had not assaulted the 
bomplainant. 

.t)^tthe facts as found by both the 
^Ic^er Cettrts it is quite deaf that the 


conviction under S. 448, 1. P. C„ cannot 
stand. It is clear from the facts found 
that the two petitioners went to tlie 
house with civil Cou,rt' w officers and, 
entered the house not for the purpose 
of intimidating, insjalting or annoying 
any person or to .commit any offence, 
' but to exeoyite a ciyil Court decre^ 
which they had obtained against one 
of the occupants ot the house. It does 
not seem to be suggested that the 
decree was obtained * by ‘fraud. ■ The 
Nail) Nazir had •to make over possession! 
to them, and to do- th*af they could 
enter the house wil!|i him Us they did 
and receive possession from him. Inj 
such circumstances no conviction 4or 
criminal trespass can possibly staHd. 

So far as regards the cl]arg 0 of as- 
sault is concerned the learned Judge 
has found that the petitioners dragged 
the complainant, who happens r to be 
tbeir sister out of the house. 0. 21 
R. 35, provides that 

“ whore a decree is for the delivery of any 
immovable property, possessioa thereof shall 
be delivered to the party to whom it h-W been 
adjudged pr to such person as he may appoint, 
to receive delivery on his bihalf* and, if neoiis- 
sary by removing any person bound by the 
deoreo who refuses to vacate the property. 

The complainant was not a party tO| 
the decree and therefore the two peti-j 
tioners were not encitlei to forcibly re- 
move her. The proper procedure so far 
as she was concerned no dqjibt would 
have been by way of an application 
under 0. 21, R, 98; therefore by forcibly 
removing the complainant from the 
house they were clearly guilty of assault. 
The conviction under S. 323. I. P. 0, 
must therefore stand.- As fUr as can ba| 
understood from the evidence the as- 
sault was nob a ^very serious one. No 
•doubt she alleged that they kicked her 
and beat her. The learnel Judge found 
that they merely removed her forcibly 
from the house. I think the ends of 
justice' will be met by sentencing, the* 
petitioners to pay a fine of Rs. 20 each' 
under B. 323, 1. G., and I order' 


accordingly. In default of payment of 
fines they will undergo simple inoOprison- 
ment foR^. one week. The fines, if real-^ 
ized, will be given to 'the complainant' 
as compensation. 

The convictions and sentences under 
S. 448, 1. P. 0., are set aside and th» 
fines, if paid, must be refunded. ' ‘ ^ 

V.B./R.K. Order aoGordinglu* 
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Pandalai, 

{Kanta) Vevfitanna — Petitioner’ 

V. 

{IfitUganti) Venhckta Surya Neeladri 
iJao— Baspondent. 

Orimipibl Bevpi No. 730 of 1929, and* 
Criminal Bevn. PefcrsaNo. 669' of 1929, 
Decided on 13fch March 1930, from order 
of Sub-Divisional Magistratfe, Peddapux^ 
D/- 4th Jun4 1929. 

(a) Criminal P. C. (as amended in 1923), 
S. 147— As to A4 riglrt.of person to flow of 
water Magistrate need not find that ease- 
ment strictly so callied is established. * 

As to the right of the person to the flow of 
wattr down a channel, it is not nece^ary for 
the ftagistrate to find that a night of‘easement 
strictly so called is established. All that he 
has to find if that the person has been fpr long 
time using the water flowing down the ohannol 
and has in fact used it during the last Feason. 
• a , . [P 1121 0 2] 

(b) Criminal P. C. (as amended in 1923), 
S« 147— Order prohibiting counter-petitioner 
from patting up bunds across channel in 
their field and from retaining any obstruc- 
tion to petitioner's use of water fidwing 
along the channel in their field is com- 
petent even under amended S. 147.* 

^hero the Magistrate passes under S. 147 an 
order prohibiting the counter-petitioners from 
putting up any bunds across a ohannol in their 
field, and from interfering with the petitioner’s 
removing the obstructions already put up, the 
order requires to bo amended by omitting the 
words ’*from interfering with the petitioner's 
removing the obstructions already put up” 
and Bubstiti^iug therefor the words ‘'from re- 
taining any obstruction to the petitioner’s use 
of the water flowing along the channel in their 
field,” inasmuch as such an order is likely to 
cause a recurrence or breach* of the peace, 
which such orders are intended to prevent, but 
the Magistrate is competent to pjss an order 
in the amended form, even under S. 147 as 
amended in 1923: A.J.H. 1925 CaL 991, not 
Foil-. 26 r.C. 730. Appl. [P 1122 C 1; P 1123 G IJ 

7. Bamadoss an4 K- Subba Bao — for 
Petitioner. 

Bamchandra Bao-^-iov Bespondent. 

Order This is 9 petition ty the first 
counter-petitioner in the lower Court 
to revise an order of the Sub-Divisional 
Magistrate of Peddapur passed under 
S. 147, Criminal P. <S., 

‘'prohibiting the respondents from«puttiug up 
any bunds across the channel in their field 
and from interfering with the petitioner’s re- 
moving the obstructions already pUt up,” 
namely ' . , 

"the four small crcss-bunds and thaS part of 
the bund higher up which i84.cio8B the channel 
and no further.*’ 

Three objections are raised to this 
order; 


(1) That there was no likelihood of a 
breach of the peace on which such an 
order could be justified; (2) that the 
Magistrate had not found, as he ought 
to have done, that the petitioner was 
entitled to the use of the water flowing 
down the channel in question; and (3) 
that the terms of the order passed by 
* the Magistrate are in violation of S. 147 
according to which an order in the 
nature of a mandatory injunctipn ought 
not to be passed. 

As to the likelihood of a breach of 
the peace, the Magistrate has in^my 
opinion giaen goocl reasons for thinking 
that there was such likelihood. Pro- 
ceedings* were started on 27th*Ddcember 
192^ by an application by the petitioner 
in the Magistrate’s Court for action 
under S. 144. The counter-petitioners 
sought to defeat that pe<tition by the 
plea that the apprehended obstruction 
to the water-course was already com- 
pleted, but the petitioner represented 
that such was not the case. Thereupon, 
on 19bh February 1929^ a preliminary 
order under S. 147 was passed, the pre- 
vious order under S. 144 being vacated. 
In these circumstances the Magistrate 
was justified in thinking that the danger 
of a breach of the peace was not over. 

As to the right of the petitioner to] 
the flow of water down this channel, it 
was not necessary for the Magistrate to| 
find that a right of easement strictly soi 
called was established. S. 147 says 
“whether such right be claimed as an 
easement or otherwise.” All that ho 
had . to find, and which he has in fact 
found, is that tbo petitioner had been 
for a long time using the water flowingj 
down this channel and had in fact used 
it during the last monsoon. 

The last is perhaps the most impor- 
tant objection and arises upon the form 
of w;ords, used by the Magistrate in 
framing the order, which I have already 
set forth at the beginning of this judg- 
ment. To tbo first portion no objection 
can be taken because it merely prehibitp 
the^^ounter-petitioners from* putting up 
any bunds across the channel in their 
field. But objection is taken that the 
latter half of the order, where jt pro- 
hibits interference with the petitioner’s, 
removing the obstructions already {l^t 
up. amounts really to an order requiring 
the counter-petitioners to remove iha 
bund which they have already, put ui» 
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and this, it is contended, the Magistrate 
has no power to do. This portion of the 
order as it stands indicates that the 
Magistrate thought that the petitioner 
might lawfully remove &ny portion of 
the bund which was obstructing the flow 
of the water and that he intended to pre- 
vent the coun'ier-petitioners from in- 
terfering with the petitioner in exer- * 
cising such right of removing the 
obstruction. The .order dpes not really 
require the counter-petitioners to do 
janything. All that it says is that if the 
petitioner removes the obstruction, the 
counter-petitioners ale to ^o nothing. 

I think this form of order is unsuitable, 
if not objectionable, i{^ for no other rea- 
|son than that it is likely to produce a 
recurrence of breach of the peace which 
such orders are intended to prevent. It 
contemplates .the petitioner going upon 
the counter-petitioner’s land and re- 
imoving the bund and it requires the 
counter- petitioners to let him do so 
without hindrance. Such a situation is 
easily capable of producing a breach of 
the peace. That portion of the order 
therefore requires amendment. 

But I will first deal with the objection 
of the learned advocate for the peti- 
tioner here (counter-petitioner below) 
that an order in the nature of a manda- 
tory injunction must not be passed under 
8. 147. For this reliance was placed 
upon a decision of a Bench of the 
Calcutta High Court in Hari Mali Dasi 
V. nari Dasi Dasi (l). In that case the 
first party complained that the second 
party raised a wall on her own land 
blocking the windows of the house of 
the first party thereby shutting out light 
and air from the rooms of the house. 
The Magistrate having found that light 
and air was obstructed as alleged made 
an order upon the second party that she 
should, demolish the new wall within a 
period of one month. The learned Judges 
said that sub-S. 2, S. 147, does not 
give the Magistrate any power of direct- 
ing ope of the parties to do a positive 
act' by way of a mandatory injunction 
directing, him to demolish the wall built 
by her, and they further said that the 
power given tinder S. 147 (2) is' analo- 
gous to the power of a civil Court to 
glifint a itemporary injunction. Against 
^tnat decision of the Calcutta High 
' ’ajXiTRr 

Gr.ti.J. 1265. 


Court, there is the decision of a Bench 
of this Court in Karuppanna Qoundan 
V. Kandasami Qoundan (2). In that 
case a pathway had been obstructed and 
the Magistrate had ordei'dd that the 
obstruction, which was a fence, should 
be removed by the party who had put 
it up. The point being raised that that 
order was incorrect on the sauqe. ground 
as that now urged for the petitioner 
here, this Court hejd, after referring to 
two earlier decisions of this Court that 
such an argument was not diaintaihable. 
Their Lordships said tha^i they werq not 
prepared to follow those decisions if^ it 
was intended to decide therein that the 
fact tha^t S. 133, Criminal P. C., ex- 
pressly* provides for an order by the 
Magistrate directing the removal of ob- 
struction tot pathways necessarily im- 
plies that a similar order cannot be 
passed in proceedings taken under 
S. 147, Criminal P. C. This decision of 
a Bench of this High Court is binding 
upon me. But it is said that that deci- 
sion was given under the old Criminal 
Procedure Code and that S. 147 as 
amended in 1923 makes such an order 
illegal though it may have been postii- 
ble under the old Code. With that 
argument I cannot agree. 

Section 147, Criminal P. C., before it 
was amended in 1923, dealt, like the 
present section, with disputes concern- 
ing the right of use of any land or water 
and it enabled the Magistrate, if such 
right was found to exist, tc!/ make an 
order permitting sucji a thing to be done 
or directing that such a thing should 
not be done. The corresponding provi- 
sion of the section as it mow stands is 
that if a dispute exists “regarding any 
alleged right of user of any land or 
• water” the Magistrate is empowered on 
his being satisfied about the existence 
of such df right, whether it be claimed 
as an easement or ot^herwise, to “make 
an order prohibiting any interference 
with the exercise of such right.*' ‘ The 
order under the old section was directed 
to the person alleging, that he was en- 
titled to tihe right. The order under the 
new secjjjon is, where the right exists, 
directed td the person who is interfering 
with the right. Such an order is valid 
so long as it merely prohibits the inter- 
ference with the exercise of the right. 
Ldo not see ho w from this difference 
(2“) [1914J 15'67.T:j.T. 362=231,0. 730. 
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any inference is to be derived as to the 
propriety or otherwise of what may be 
generally called mandatory injunctions. 
Indeed Form^^No. 24. Sch. 5, Criminal 
P. C., seems rather to favour the argu- 
ment that Vhat might in eilect.amount 
]jo a mandatory injunction is permissible. 
In thaU iorm, in pana. the words of* 
the order that the Magistrate may pass 
are : 

“I do order . . • shall •not take (or 
retain) possession ofthe said land (or water) to 
the. exoluslon of the gnjoyipent of the right of 
use aforesaid.’* • • , , 

That form is applicable to the use of 
land or water and it contemplateli an 
ord^er against a person who lias inter- 
feredi with another man’s use of.4and or 
water that he shall not retain possession 
of that Isfhd or water in violation of 
that user. In one sense it may be said 
that t j^at^ is a mandatory injunction be- 
cause it raquilres the person enjoined to 
give up possession to the other party. 

I do ndt ^ee what objection can be raised 
to using the same form as against a, per- 
son who has put up an obstruction to 
the flow of water to which anotiher man 
is* entitled, modified in the follow- 
ing way. 

**1 order that . . . shall not retain any 
obstruction to tbs flow of water along the said 
channel to the exclusion of the enjoyment of 
the right of user of • • .** 
or words to that effect; or alternatively, 

“I order that . , . shall not retain poa- 
session of toe said water to the exclusion of 
the enjoynfent of the right of user of . . .** 

I Either form woyld amount to the 
jsame thing in effect and involve upon 
the person enjoined the removal of any 
obstruction v^hich he bad put up. I am 
therefore unable to say that the amend- 
ment of S. 147 has had any effect in so far 
as making the decision in Karuppa}ina^ 
Goundan v. Kandasami Goundan (2)* 
inapplicable. . 

As however the form of order used by 
the Magistrate is not suitable, that 
order will be amended by omitting the 
words 

“from interfering with tte petitioner’s remov- 
ing the obstructions already put up’’ 
and suTistituting therefor the words 
‘from retaining any obstrnetion to the peti- 
tioner’s use of the water flowiiflg along the 
ohannel in their field.’* 

With this amendmen|k the petition is 
dismissed. 

P.B,S./p.N. Order aooordingly . , 
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SUNDABAM CHETTY, J. 

{Velivalli) Brahmaiah and others — 
Accused — Betitioners. 

V. 

Emperor — Opposite Party. 

• Criminal Revn. No. 9G0 of 1929 and 
Criminal Revn. Petn. No. 893 of 1929, 
Decided on 2^rd July 1930, from order 
of First Class Bench Magistrate^ Guntur. 

(a) Criminal P.’^C. (1898), S. 265— Judg- 
ment of Bench of Magistrates must be 
signed, t. e. net ii|erely initialled but full 
name of Magistrate must be written — If one 
of Magistrates of. Bench merely initials, 
that irregularity cannot be cured by Cri- 
minai P. C..B. 537/ 

A judgment of a Bench of Magistrates has to 
be signed as required by law and the require- 
ments of public policy neoossitate the writing 
of the full name of the Magistrate who signs 
the judgment and the mere 'hutting in of the 
initials is not a sufiloient compliance with the 
mandatory provisions of S. 265 of the Code. 
Where one of the three Magistrates of a Bench 
merely initials instead of signing his name, 
the irregularity cannot be cured by 8. 537 r 
!25 CdL 911; 32 I. C. 393; *23 Cah 89G and 
A. J. R. 1926 Mad, 827, Jlth on, [P 1124 0 1, 2] 

(b) Criminal P. C. (1898), S. 265-Copies 
of judgments of Bench Magistrates — Signa- 
ture of presiding Magistrate alone copied — 
Copies are incorrect — (Obiter), 

If, when copies of the judgments of Bench 
Magistrates are taken, the signature of the 
presiding Magistrate alone is copied omitting 
the signatures of the other Magistrates, such 
copies are incorrect. (Obiter). [P 1124 C 2] 

V.Pattabirama Sastri — for Petitioners. 

K, Venkataraghavachariar for Public 
Prosecutor — for the Crown. 

Order .—This is a petition hy accused 
1 to 3 against the conviction and sentence 
of fine passed by the First Class Bench , 
at Guntur. The charge against these ! 
accused was under Ss. 604 and 352, i 
I. P. C. Apart from the merits of the 
case, one objection that is taken against 
the legality of the conviction is. in my 
opinion, sufficient to sot it aside. It is , 
clear from the register of summary trials, ’ 
maintained by the aforesaid Bench, that 
the judgment has in fact been signed 
only by two of the three Magietratgp j 
who heard and decided tbe case, the , 
other having only initialled it. The j 
mandatory provision in S. 265, Criminal ' 
P. G., is to the effect, that ^ 

“ a judgment shall be signed by each mem- 
ber of the Bench present taking part in ihe 
proceedings. ’* • 

There is no definition of the word 
"sign" in the Criminal Procedure Code. 

mi. a 2^ .-li 1 
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preted ^in some judicial decisions and 
that meaning can be safely adopted for 
purposes of the present case. In the 
two decisions of the Calcutta High Court, 
namely Nirmal Chunder Bandopadhaya 
V, Saratmoni Debya (1) at p. 915 and 
Mohabarsha Ba^hapore v. Secy, of State 

(2) , the word ^'signing*’ has been taken 
to mean the writing of the name of the 
person who is the signatory, so that it 
may convey a distinct id^a to others 
that the writing indicates a particular 
individual whose ♦signature it purports 
to be. This question was tconsicLsred in 
the first case in respect of a will, and in 
the other case as regards a risk-n6to to 
be signed sfnd delivered to the ilail;9\^ay 
Company. In another Calcutta case, 
namely Abdul Gafur v. Queen- Empress 

(3) , the same question arose in con- 
nexion with a warrant of arrest issued 
by a crimmal Court. That warrant 
was not signed by the Magistrate as 
required by S. 75, Criminal P. C„ but 
it bore only his initials. The legality 
of the warrant so issued was questioned • 
and it was held that the warrant was 
not signed as required by law. In view 
of this defect and some other defect 
pointed out in that judgment it was 
held that the person obstructing the 
execution of such a warrant could not 
be convicted under S. 186, I. P, C. In 
a decision of this Court reported in 
Lahshmanacharyulu v, Venkatarama- 
nujacharyulu (4) it was held that for 
purposes of a valid acknowledgment 
under S. 19, Lim. Act, initials are not 
equivalent to signature. Though there 
is no direct authority in respect of the 
iWord “signed*' occurring in S. 265, Cl. 2, 
Criminal P. C., the meaning attached 
to that word in the aforesaid decisions 
can well nigh be applied to it. A judg- 
ment of a Bench of Magistrates has to 
be signed as required by law and the 
requirements of public policy necessitate 
the writing of the full name of the 
Magistrate that signs the judgment, and 
t|je mere putting in of the initials is 
not, in my 'opinion, a sufficient com- 
pliance with the mandatory provisions 
of 8. 265. of the Code. 

In this connexion it must be consi- 
dered whether the initialing by one of 

, fl) [1898] 25 0a.l.'9U=2 0. W. N. 642. 

12} [1916 J 82 I. 0. 393. 

(3) [1896] 23 Oal. SOO. 

[4if A. I. K. 1926 Mad. 827»96 1. C. 700. 


the Magistrates in the judgment in ques- 
tion, instead of signing, is only an irre- 
gularity which can be cured under 
S. 537, Criminal P. C. In'^the old Code, 
an illustration was added to S. 537 as 
follows : • ' 

** The Magistrate bemg required by law to 
qign a document sigas it by initials only. This 
is purely an irregularity avd does ,i>ot afieot 
the validity of the proceedings. ’* * 

But in the ^.mended Code this illus- 
tration is omitted. *. Th& repeal of this| 
illustration in the amended Code clearly 
indicates that the legislature no longer 
views the defect ^jointed out in thel 
aforesaid illustration, » as a* mere irre 
gularity pot affecting the validity of the 
proceeding. The inference frota^ ifhe 
omission of this illustration is that the 
defect affect!^ the. validity of the pro- 
ceeding and vitiates the conviction and 
sentence. 

In the case of* trials by a'Bofich of 
Magistrates, the practice of some of the 
Magistrates not signing the judgments 
or putting in merely their iniuials in- 
stead* of the full signatures is to be de- 
precated.^ There seems to be also an- 
other practice, namely that when copies 
of such judgments are given, the signa- 
ture of the presiding Magistrate alonel 
is copied, omitting the signatures of the! 
other Magistrates (as was done in this| 
case). Ruch a copy is obviously an in- 
correct one and it is inconceivable why 
the copy should be defective in this 
important particular. It is hoped thatl 
in future the Benches of Magistrates 
would strictly follow the mandatory 
provisions of the Code in the matter of 
signing judgments. «. 

For these reasons stated by me, the 
conviction and sentence are vitiated by 
non-compliance with the mandatory 
provisions of S. 265, Criminal P. C. 
The conviction and sentence have there- 
fore to be set aside. 

But in the circumstances of this case 
it seelms to me that the ordering of a 
' retrial is useless an^d not in furtherance 
of public interests. I m'ay also point 
out that khough the offences complained 
of in the present case fell un'der Ss.>504 
and 352, T.^P. C. (as shqwn by the regis- 
ter), the conviction was undet S. 323. 
There is absolutely nothing in the judg- 
ment to show how the accused could be 
cqnvioted for hurt under S. 323, while 
the finding seems to be that their guilt 
was under Ss. 504 and 352. In the re- 


'’tH' , 



1930 


Thadi Subbi Bbddi v. 

suit the revision petition is allowed and 
the conviction and sentence are set 
aside. The fine, if levied, will be re- 
funded to the<$etitioners. 

P.R,S./s,N. Conviction set aside, 

• 1930 Cr. Cases 1125 . 

• (Madres) * 

PANDAtlAI, J. 

Thadi Suhbi BeAd^ — Accused 1 — Peti- 
tioner. • ^ 

V. 

EThperor — O^Tposifte Party. 

CTriminal Miso. Petn. No. 59 of 1930, 
Decided on 27th Pebruary 1^30, from 
ordfer of Asst. Soss. Judge, East^ Goda- 
vari, i)/- lOth January 1930. 

(a) Crimii^l P. C (1898), S, 195 — Regig- 
trar, Co-op.erative Society, is *a Court with 
regard to suits before him. 

Thti Rigisurar, baforo whom a Go-operative 
Society fUo^its suit, or its«claim for enforcing 
a bond, is a “Court” within the rationing of 
S, 195 : 45 Gal. 585, ReL on. [P 1125 0 1] 

(b) Criminal P. C« (1898), (as amended in 

1923), S. )95 (c)">Use of forged doci^ent 
as genuine prior to proceedings before Court 
—Complaint of Court before whom docu- 
ment was filed is necessary. * 

jfilven where the use aa gonuice of a forged 
dooumjQt under S. 471, 1. P. 0,, is prior to the 
prooeedinga before the Court, the complaint of 
the Court before which that dooument was 
died or used is necessary under S. 195 : 39 

Mad, G77 ; A, /. H. 1925 Bom. 433 ; A £. R. 
1925 hah, 2GG and A. I. R. 1926 All, 30, Hel. on. 

[P 1126 0 1] 

(c) Practica — Precedents. 

Whore thpre are decisions of a High Court, 
it is the duty of Courts subordinate to that 
High Court to be guided by thorn rather than 
by the dooisioiis of other High Courts. 

[P 1126 C 1] 

D, Suryaprakasa Bao — for Petitioner. 

Parakot Govinda Menon for Public 
Prosecntoi — for the Crown. 

Order . — This is a reference under ^ 
S. 215, Criminal P. C., by the Assistant 
Sessions Judge of East Godavejri request- 
ing this Court to quash the committal 
under S. 213 to that Court of the respon- 
dent Thadi Subbi Reddi. The respondent 
was the President cjf a Co-operative 
Society. Another person who was com- 
mitted along with him to the lower Court 
was jibe Secretary of the same Society. 
They and three, other peeple were 
charged with having got up a bond for 
Rs. 750 purporting to 1^ executed *by 
one Karri Venkatareddi m favour of the 
Society, the respondent Subbi Red^i 
signing it as a surety. The respondent 
and the Secretary are alleged to have, 


Empebob (Pandalai, J.) 1125 

after putting this upon the record of the 
Co-operative Society, handed it over to 
their successors when they left the 
office on 2nd November 1928. When the 
new President filed a suit on the bond 
before the Assistant Registrar against 
Karri Venkatareddi, th^alleged maker, 
• and the respondent as surety, Karri 
Venkatareddi brought a criminal com- 
plaint of forgery agajnst the respondent, 
the Secretary, and three others. The 
respondent and the Secretary were also 
charged with having* used the bond 
knowing it to* be a forgery by handing 
it over to ffhoir successors in office. The 
Magistrate committed ^tbe fivq accused. 

In^the STessions* Court the charge of 
forgery was ordered to bo dealt with 
separately from the charge of using a 
forged document as genuine, because 
the latter charge only affe’eted the res- 
pondent and tlio Secretary, whereas the 
former affected all the five accused par- 
sons. But in the Sessions Court it was 
discovered that, the bond having beed 
liled before the Assistant Registrar for 
the purpose of the suit, the case of 
forgery against the respondent, and of 
using the document as a genuine docu- 
ment against the respondent, could not 
proceed for want of the necessary com- 
plaint under S. 195, Criminal P. C. As 
the trial on the forgery section had 
begun the learned Sessions Judge dis- 
charged the respondeot in that case 
relying upon certain decisions which 
show that that is the proper course 
when the defect is discovered after the 
trial has begun. But the trial under 
S. 471 against the respondent not having 
actually commenced he has reported the 
matter to this Court for the committal 
being quashed. 

The two questions which arise are; (1) 
whether the Assistant Registrar before 
whom the Co-operative Society h*as filed 
its suits or its claim for enforcing the 
bond is a Court within the meaning of 
S. 195, Criminal P. C. ; and (2)^if so, 
whether the fact of the alleged use <ff 
the document having been before the 
institution of that suit, S. 19^ (c) applies 
to the case at all. ’ 

On the first question, Cl. (2), IB. 195, 
as amended in 1923, states that igi Cls. (b) 
and (c), sub-S. (l) of the same sectiin 
the term “Court** includes a civil, reve? 
Due'or criminal Court, etc. It has bSen 
held that the term ‘‘Court’* in sep- 



1126 Ohinna Gangappa ▼. Emperob 1®30 


tioQ has a wider meaning than the eg[- 
pression “Court of Justice” in the Penal 
Code and includes a tribunal entitled to 
deal with a particular matter and autho- 
rized to receive evidence bearing there- 
on in order to enable it to arrive at a 
determination upon the question : vide 
Nanda Lai Ganguli v. Khetre Mohan 
Ghose (l). According to R. 14 of the 
Rules made by the Local Qpvernment in 
pursuance of 8, 43 (l), Co-operative 
Societies Act, the Registrar to whom a 
dispute touching a debt di\e to a ^society 
by a member is refefred h%s power to 
administer oaths, to require the iitten- 
dance of all parties poncerued and of 
witnesses, and to require the production 
of all books and documents relating to 
the matter in dispute. By the same rule 
the Registrar .is required to give a deci- 
sion in writing, and when it is given the 
decision may be enforced on application 
to the civil Court having jurisdiction 
over the subject-matter of the decision 
as if it were a decree of Court. The, 
Registrar acting under this R. 14 falls 
jclearly within the description of ‘Court’ 
given in the decision cited and I there- 
fore hold that the Assistant Registrar 
before whom the suit was filed was a 
Court. On the second question the learned 
Sessions Judge has referred to In re 
Bhan Vyankatesh (2), Khairati Bam v. 
Malawa' Ram (3) and Kanhaiya Lai v. 
Bagwan Lai (4), to show that, even 
where the use as genuine of a forged 
document under S. 471 is prior to the 
proceedings before the Court, the com- 
plaint of the Court before which that 
docum^ent was hied or used is necessary 
under S. 196. But there is a decision of 
our own Court to the same effect ; and 
where there are decisions of this Court 
it is the duty of subordinate Courts to 
Ibe guided by them rather than by the 
•decisions of other High Courts. InVw re, 
Perameswaram Nambudri (6) with res- 
pect to a case which fell under 8. 195(b) 
it waabeld that 

*hl; [Cl. (b)] aims at doing so by providing that 
where, prior to the institution of the oriminal 
"TlV [1918] 45^ Cal. '585=19 Or. '315=44 

1. C.-3§J. . 

(2) A. I. R. 1925 Bom. 433=91 1. 0. 245=27 
6r. L. J. 69=49 Bom. 008. 

(5) A. I, R. 1925 Lab. 266=86 I. 0. 377=26 

C Or. L. J. 537=5 Lah. 650. 

* (4) A. L R. 1926 All. 80=89 I, 0. 1058=26 

• Or. L. J. 1486=48 All. 60. 

(51 [191^ 89 Mad. 677=16 Or. L. J. 721=81 


proBaoutioQ, a properly constituted judicial 
tribunal has placed itself in a position to deter* 
mine whether the facts constituting the 
offence really exist, the crimiij^ Court should 
decline cognizance unless tlflat^ibunal has, in 
effect, certified that in its opinion^ the com- 
plaint is one worthy of investigation.** 

Cases “under 8. 195 (c) are as regards 
this matter op exactly^ the same footing 
as those ‘which fall uhder Cl.*(h), If 
anything, the matter has been put 
beyond controversy by the wording of 
Cl. (o) as amended whii^i is*: 

**wh 0 n Buoh offence is plleged to have been 
committed by a party tq any ^Booeeding in any 
Court, etc.*’ * ’ ^ 

Thfe word “alleged” • shows that the 
use complained of may bo before the 
proceedings in Court commence^ •It 
follows that a complaint by the Assistant 
Registrar was in. this case • necessary 
before any Court could take cognizance 
of the charge under 8.471 against the 
respondent. The Whole of*tho* pibceed- 
ings therefore before the Magistrate 
were incompetent and the commitment 
by him must therefore be and bbreby is 
quashed. 

p.r.s./b.n. Commitment quashed, 

I ■» • 

1930 Cr. Cases 1126 

(Madras) 

Wallace and Jackson, JJ. 

Chifina Gangappa — Appellant. 

V. 

Emperor — Opposite Party, ^ 

Criminal Appeal No. 640 of J929, De- 
cided on 8th April 1930, from order of 
Sess, Judge, Bellary.* 

(a) Penal Code (1860), Ss. 201 and 203— 
Person not free from suspicion of actual 
murder, though acquitted, caq. none the less 
be convicted under Ss, 201 and 203. 

There is no misjoinder in charging an accu- 
sed in the alternative with the main offence 
.aud under Ss. 201 and 203, nor is there any- 
thing irregular or improper in a Judge h olding 
that, while the accused, though acquitted, is 
himself not *free from the suspicion of being 
the actual *mnrdorer, he can be nonetheless 
convicted under Ss. 201 and 203: (1903) P. 22. 
Judl. CrL Jud, 1. Foil.; 8 Bom. II. C, B. 126; 
2 All. 713; 8 All. 252; 22 Cal. 638; 4 Cr.L.J, 89, 
not Appr.; 46 Cal. 427 •and A. 1. B. 1923 Bom. 
262, Hfl. on. [P 1128 C 2] 

(b) Penal Code (1860), S. 201-Faoftors for 
consideration in awarding sentence u^der 
S. 201. 

For the purposes of calculating the punish- 
ment to* be awarded under S. 201, it is neces- 
sary for the Oourtijio decide, not so much what 
offence, the evidence of which baa been con- 
cealed has been committed, as what offence the 
adoused knew or had reason to believe had been 
committed. Where, therefore, a person himself 
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oonvioted under S. 201 the Oourt must treat 
him as a stranger to the crime, as one who had 
merely witnessed it* while oaloulating the sen- 
tence to be passed.' 1129 G 1] 

F. Ln JBthiraj and M, 0. Sridharan — 
for Appellant.'^ • 

Public Prosecutor --{or tho Grown. 
Judgment. — The appellant has been 
convicted by the learhed Sessions Judge^ 
of ■ Bellvy under- S. 201, •!. P. C., for* 
giving Italse evidonoe«aboat the murder 
of his wife in order, to screen the real 
offender, and alsa^under S. 203 for giv- 
ing false information about the murder. 
HeVfas also lygiseR^ charged with the 
acthal murd^er of his wife, but was ac- 
quitted on th^ht. The facts of the^oase 
briefly were: • » 

Op^ I2th August 1929, ^at aljout 10 
a. m., the deceased woman* took food to 
her husband. P. W- *1 saw her there. 
He next saw her being carried in an un- 
conscious state by the accused and his 
brothef towards her •house. P. W. 6 
saw people in her house applying res- 
toratives to her, while the accused and 
his brother were giving out that the 
woman had been stung by a scorpion or 
bitten by a snake. She died atvi p. m., 
The accused himself made tho report to 
the Village Munsif (P. W. 6), saying that^ 
he suspected that she had been stung. 
The womans father (P. W. 8) was sus- 
picious and reported to the police who 
sent tho body for post-mortem. The 
Medical Officer, P. W, 1, found on the 
body four contusions, three of them on 
the skull,* and on dissecting he found 
there had been cei^hral haemorrhage. 
He was of opinion that that was the 
result of blows by sticks or stones on 
the head. Ebe found no signs or symp- 
tons of poisonous bite or sting. 

The charge of murder was not press- 
ed against the accused in the trial Court • 
and the learned Sessions Judge held that 
the evidence did not prove that it was 
the accused who inflicted the injuries 
on his wife. Ho held, however, that he 
must have known who inflicted them on 
his wife and that hig story to the Vil- 
lage Munsif was a false one, intended to 
screen the real offender. He, tTiereforo, 
convicted him under Ss. 201 j,nd 203, 
I. P. 0, ‘ • • 

The learned counsel for the defence 
raises a point of fact andja point of law. 
The point of fact is that as *the injuries 
on tho woman were hidden under her 
hair the accused did not genuinely 


know that she had been assaulted. But 
we do not think that there is any subs- 
tahoe in this. For, the woman having 
been assaulted, the accused's story that 
she cried out she had been stung cannot 
be true. She must have cried out that 
she was being beaten and accused must 
have known that. • 

The point of law is that unless the 
Court is satisfied beyond reasonable 
doubt that accuse^ was not himself 
the murderer* he 'cannot be convicted 
under Ss. 201 and 203. This rests 
upon a proposition, affirmed in several 
rulings bf various High Courts, that Ss. 
201 and 205, I, P. C., have no applica- 
tion to the person w|io acti|^lly com- 
mitted the main 'offence mentioned in 
the sections, and that the person who 
committed the main offence cannot be 
himself found guilty of causing evidence 
of that offence to disappear or of giving 
falsa information about it. The earliest 
pronouncement on this point was in 
1871 in a case, Beg v. Kaninairp Dinhar 
(l), and this ruling has been followed," 
mostly without discussion or comment 
as if tho proposition were self evident 
in various other cases: cf. Empress of 
India v. Kishna (2); Queen-Empress v, 
Dungar (3); To rap AH v, Queen-Em- 
press (4) and Emperor v. Ghaasham (6). 
The only pronouncement of this High 
Court on this subject which has been 
traced, is in a parenthesis and obiter 
dictum at p. 277 of Ba?naswami Goun- 
dan V, Emperor (6), Nowhere is the 
ratio decidendi of Beg v. Kashnath 
Dinhar (1) examined. It seems to us 
to rest on a petitio principii. The 
reason given is that: 

** as there is no law now whioh obliges a crimi- 
nal to give information whioh would convict 
himself, it is evident that Ss. 202 and 203 could 
not ipply to a person who committed that 
offence, that is, the offence which he knew had 
been -committed." 

Obviously if there is no law Bo that 
effect then Ss. 202 and 203 will not 
apply. The question rather is whether 
Ss. 201 to 203 do not embody such a 
law. On tho face of them Jfc here no^ 
thing to show that they do not apply to 
the main offender himself, g. 44, Cri- 
minal P. C., which is the general sec- 

(1) [1871] S B. H. C. R. 125. • 

(2) [1880] 2 All. 713. 

(B) [1«85] 8 All. 252==(18e6) - A. W. N. 71, % 

(4) [1895] 22 Cal. 633. • 

(5) . [1906] 4 Or. L. J. 89. » 

(6) [1004] 27 Mad, 271. 
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ticn relating to the duty of persons to 
give information about grave offences 
including murderi and S. 45 (d) of that 
Code which lays on any owner or occu- 
pier of land the duty of giving intorma- 
tion regarding the occurrence in his vil- 
lage of any sudden or unnatural death, 
do not in terms exclude the offender 
himself. These sections of the Crimi- 
nal Procedure Code would be relevant 
in a case under S. 302, I. B. C. where it 
is necessary that the accused should be 
legally bound to, give information re- 
garding the offence but even thjs quali- 
fication does not appear under S. 201 or 
S. 203, What is required there is merely 
that there should have been ail offence 
and that the accused has given falsie in- 
formation about it, with the added in- 
tention in the case of S. 201, 1. P. C. of 
screening the offender. We cannot 
therefore she wherefrom comes the pro- 
position which is the foundation of Beg 
V. Kashinath Dinkar (1), that there is 
no law which obliges a criminal to give 
information which would convict him-, 
self. There is such a law in the case of 
grave offences and sudden deaths, and 
in theory the offender himself could be 
convicted for breach of that law under 
Ss. 201 to 203, 1, P. 0. In practice, no 
doubt, if he has been convicted of the 
offence itself, no Court will think it 
worth while to convict him also under 
Sa. 201 to 203, 1. P, C. If the proposi- 
tion laid down in Beg v. Kashinath 
Dinkar (1) is carried to its logical con- 
clusion it would appear that it is impro- 
per to try an accused person, as the 
present accused has been tried, in the 
same trial under both Ss. 202 and 
201, 1. P. C., because a perfect defence 
to S. 201 would be a plea and proof 
that he himself was the murderer, and 
an accused would be entitled to say 
that the plea he proposes to make to 
the charge under S. 201 will depend on 
whether he is acquitted or convicted of 
the principal offence ; and that to call 
upoovhim to plead to the charge under 
S. 201 .before and until he knows what 
the verdict of the murder charge is 
would be to deprive him of Jiis legiti- 
mate defence. It would also in a case 
where the Court regards proof of bis 
complicity in the actual offence is in- 
^ sufficient to establish his guilt, compel 
tbe Court to let him go free, even though 
is gained his ac- 


quittal on the main offence by bis own 
concealment of the traces of the crimes 
This was exactly what happened in the 
Bombay H. C. B, case, afid it is hardly 
compatible with justice^ that the actual 
offender should escape conviction under 
Ss. 201 to 203 becafise he is the actual 
eoffender in the main crime, while thqsr 
who merely Witnessed U but garvp false 
information about it are punishable 
under Ss. 201* and 203. This means that 
the more successful a orimiqal is in con- 
cealing his own offence the more the law 
will assist him in escaping' justice alto- 
gether, and unless the Court holds with- 
out reasonable doubt that the accused 
did ncit take part in the murder the 
Court h boui^d to give him the benefit 
of doubt and acquit him of offences 
under Ss. 201 to 203. The oa'se reported 
in Torop AH v. Queen-Empress (4) is an- 
other practical example of ho>v justice is 
defeated by such^'a theory of the law. 

The true principle seems to be that 
there is no law preventing the main 
offender being conviofced under Ss. 201 
to 203, bub in practice no Court will 
convict an accused both of the main 
offence and under these sections, ilut 
.if the commission of the main offence 
is not brought home to him, then he can 
be convicted under Ss. 201 bo 203. 
Therefore there is no misjoinder in 
charging an accused in the alternative! 
with the main offence and under Ss. 201! 
and 203, I, P. C., nor is there anything 
irregular or improper in a Judge hold- 
ing, as the learned Sessions Judge has| 
done in this case, that, while the ac- 
cused is himself not free from the sus- 
picion of being the actual '‘murderer, he 
can be nonetheless convicted under 
S. 201 or S. 203. This position is not 
without authority, though, as noted 
above, most of the reported cases have 
followed •Beg v. Kashinath Dinkar (l). 
Most of these rulings have been con- 
sidered in a judgment of the Punjab 
Chief Court in 1903. In Buck v. Empe- 
ror (7), wherein ^dt was held that an 
accused acquitted of the charge of com- 
mitting a crime can be convicted under 
S. 201 in respect of the offence ‘^wibh 
the commission of which he is no longer 
charged or liable to be charged;” and 
the mere suspicion that an individual is 
the actual murderer, or the facts that he 
has eve n ha d his t r ial and been a o. 

(7) [1968] 39 P'. R.- Judi. Or. Jud. 1. 
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quitted of the offence of murder will 
not prevent. his conviction under S. 201. 
A mere suspect or an acquitted accused 
is not in the e^es of the law an offender 
within the meaning of S. 201. The 
reported ruKng in T<iprinessa v^ Empe~ 
jror (8) is practically to the same effect, 
and ale|p, the ryling ,of a^Banch of the* 
Bombjfy High Courj; in Hanumanapa 
Budrappa v. Emperor (9j, Therefore 
there is no illeg^ity in thd conviction 
under Ss. 201 and 203. 

This does ^pt howet^er conclude the 
[Case. It is clear that for the purpose 
of "calculating the punishment tn be 
awarded under S. 201, it is u^essary 
foi^ ^he Court to decide, not ao much 
what offence the evidencd of wfiich has 
been concealed has been committed as 
Iwhat offence the accused knew or had 
reason to believe had been committed. 
So it A^as® necessary fro believe, on the 
assumption that the accused did not 
commit the main offence because he has 
not beei^convicted of that, what offence 
he believed or knew to have been com- 
mitted. The Court must treat him as a 
stranger to the crime, as one who had 
merely witnessed it. 

Prom that point of view we cannot 
[on the evidence say that more is proved 
than that the accused knew that some- 
one had hit his wife and that she bad 
jdied in consequence. We are unable to 
conclude tl?at he knew that the person 
who strubk her Had the criminal inten- 
tion of killing her. « It must have been 
clear however to the accused that his 
wife had died as a result of the blows 
given and ihat she at least suffered 
grievous hurt, and that is punishable 
lunder S. 325, 1. P. C. with imprisonment 
for seven years. Under S. 201 the ac-. 
cused is then liable to be sentenced 
to a maximum of one-fourth of that 
seven years. The learned Sessions Judge 
has sentenced the accused to rigorous 
imprisonment for five years. At the 
most he can be septenced to one year 
and three-fourths. We think that it 
will b» sufficient if he undergoes rigor- 
ous •imprisonment for one yejjr and we 
reduce the sentence accordingly. 

P.R.S./siN. Sentence reduced. 

903=47 

I. 0. a75. 

(9) A, I. R. 1923 Bom. 262=82 I. 0. 7o9=25 

Or. L. J. 1349. 
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V. Sheikh Dhalu 

^ 1930 Cr. Cases 1129 

(Calcutta) 

SUHRAWARDY AND COSTELLO, JJ. 
Fuxna Chandra Dutta and others — 
Petitioners. 

V. ^ 

Sheikh Dhalu — Opposite Party. 

’ Civil Revn. No. 20 of 1929, Decided on 
9th May 1930, from appellate order ol 
District Judge, Dacea. 

^ (a) Criminal P. C. (5 of 189%). S. 439 
— Revision af^ainst order under Ss 476, 476- 
A and 476-B, by civil Court does not lie 
under Sb 439 -<r In^such matters Hish Court 
can only {interfere* under Civil P. C. (5 of 
1908), S, 115 or (government ef India Act 
(1919), S, 107. 

Revision Spplicatibn -against order passed 
under Ss. 470, 476-A and 47C-B, Criminal P. 
0., by oifil Court does not He under S. 439 of 
the Code as it is not a matter connected with 
any proceedings before any inferior criminal 
Court within the meaning of 4^5 of the same 
Code. In such matters the High Court can 
only interfere under S. 115, Civil P, C., or S. 
107, Government of India Act, and the order 
can therefore only be challenged for wrong, 
illegal or irregular exercise of jurisdiction : 40 
OaL 477, Jleh on. ' [P 1130 C 2] 

(b) (Criminal P. C. (as amended by Act 
IB of 1923), S. 476 — Words **such Court*’ 
in S. 476 include ‘^successor to office.” 

A Court of law does not consist of the parti- 
cular individual or individuals who may be 
presiding over the prooeodings therein at any 
particular moment but it is a permanent insti- 
tution and therefore any judicial officer who 
sits in the Court is just as competent to deal 
with the matters coming before the Court as 
any other incumbent of the office. Therefore 
the words “such Court” in S. 476 includes the 
successor of the office : 10 I. C. 66 ; A. /. R. 

1922 Lah. 479 and A. I, R, 1925 Rang. 195, Bel. 
on. , [P 1134 C 21 

^ (c) Criminal P. C. (as amended by Act 
18 of 1923), S, 476 — It is not prudent in 
every case to hold preliminary enquiry be- 
fore making complaint under S. 476. 

In each individual case the Court has to de- 
cide whether in the interests of justice a preli- 
minary investigation is necessary. In a case 
where an ofionce has been committed outside 
the Court and not in the presence of the Judge 
it would certainly be judicious if net incum- 
bent upon the Court to hold a preliminary en- 
quiry in order to find out for itself whether 
such an ofienco was really committed. But 
where an olTence is oomraittud in the presence 
of the Court or from a perusal of the i^cord^ib 
is of opinion that it is neccstai'y in the inter- 
ests of justice that a further enquiry into the 
matter should be made in the cr,iminal Court, 
it may make a complaint to that effect to the 
nearest IVIagistrate without making any preli- 
minary enquiry. But it .cannot be la^d down 
as a proposition of law that in every, case ^ is 
prudent to bold a preliminary enquiry bclore 
making a complaint under S. *476, Each cafte 
must be judged on its own facts and theiemnay 
be a case where the revising autdiocity may 
think that an action uf dei S. 476 was too has* 



1130 PURNA Chandra v. Sheikh Dhalu (Suhrawardy*, J.) 1930 


tily taken and that there should be farther in- 
veetigation in the matter ; 20 Gal, 349 ; 10 /. 
O. 66 ; 37 Cal. 642 ; 37 I. C, 469, Rel, on , ; 
AJ,B, 1930 Cal. 282, Diss. from. [P 1132 C 1] 

(d) Criminal P. C. (at amended ^by Act 
18 of 1923;, S. 476 — S. 476 contemplatet 
nction on part of Court of its own initiative 
and it cannot botheld that bectute applica- 
tion it made irregularly that of itself debars 
Court from taking action in the matter. 

Per Costello, J , — Under the wordings of 3. 476 
there is no restriction made as to the person 
or persons by whom* an application oan bo 
made to the Court and therefore even if the 
pleader is in one sense an unauthorized person, 
he is nonetheless competent to make an appli- 
cation to the Court if he chooses.^ He does 
nothing more than to bring the <Ynattor to the 
attention of the Court. The section dednitoly 
contemplate 3 action on tl^e part o| the Court of 
its own initiative and it cannot be held that 
because the application is made irregularly that 
of itself debars the Court from acting in the 
matter at all. [P 1135 G 1] 

(e) Criminal P. C. (at amended by Act 18 
of 1923), S. 476 — Matters under S. 476 can- 
not be held to be mainly matters inter 
partes. 

Per Costello, J , — It is very much to be depre- 
cated that the idea should beoomo prevalent 
that matters under S. 476 are mainly matters 
inter partes. Whether a matitor of this kind 
comas before a Court upon a complaint or whe- 
ther the Court acts of its -own motion, the 
Court ought to deal with it not so muoh as a 
piece of litigation between private parties but 
as a matter of publio duty undertaken for the 
purpose of vindioating 'and ensuring the parity 
of the administration and public iustice, 

[P 1135 C 1, 2] 

(f) Criminal P. C., Ss. 476 and 439 — Dis- 
cretion about withholding enquiry should 
not ordinarily be interfered with. 

Per Costello^ /.—The High Court ought to be 
reluctant to interfere with the Court’s discra- 
tion to hold or not to hold an enquiry before 
making a complaint under S, 476. [P 11-^5 C 2] 

(g) Civil P. C..(5 of 1908), O. 3, R. 4 — 
Vakalatnama. 

Per Suhrawardy, /.—Vakalatnama filed in a 
suit remains in force in all the different stages 
of the case. [P 1132 0 2] 

CamMi Nanda Oopal Banerjee and 
Gopal Chandra Muhherjee — for Pefci- 
tioners^. 

Sures Chandra Talukdar and Sachin* 
dra Kumar Boy — for Opposite Party. 

Suhrawardy, J.— This is an applica- 
tion ip revision by six persons against 
kn appellate order of the District Judge 
of Dacca . affirming an order of the Mun- 
gif of that place passed under S. 476, 
Criminal P. G., lodging a complaint 
against the petitioners under Ss. 209 'and 
XSiO-B, L P. 0., and Ss. 210 and 611 and 
^l^aO-B, I, P. 0. Before proceeding to deal 
wit'h the merits of the case I should 
like to make one observation with re- 
gard to the scape o{ the rule issued by 


this Court. This application in revision 
does not lie under S. 439, Cuminal P. G.,| 
inasmuch as it is not a matter con- 
nectied with any proceedfbgs before any 
inferior criminal Court within the moan- 
ing of S. 435, Criminal T. 0. By an 
order made by the Chief Justice the| 
^Benoh taking criminal {natter^ is autho- 
rized to receive and hear appeals and 
revision applications against orders 
passed under Ss. 476, ,^76- A and 476-6, 
Criminal P. 0., by civil Oohrts. If the 
revision application is npl} entertaipablej 
under S. 439, Criminal P.^ C., in 8uch| 
matters this Court can cfnly interfere 
under gS. 115, Civil P. C., or S. 107, 
Government of India Act : Empe^dt v. 
Ear Pramd Das (1), This rule being| 
under S. 115 Civil P. 0., is ^very muohi 
limited in its scope and we have not the{ 
freedom which we generally assume in 
dealing with criminal matters under 
S. 439, Criminal P. G. The order of the 
lower Court passed in appeal under 
S. 476-B, therefore can only be challenged 
for wrong, illegal or irregular exercise 
of jurisdiction. I refer to this matter 
as this feature of these cases is not 
generally kept in view when dealing 
with them along with cases under S. 
439, Criminal P. 0. 

The facts out of which this matter 
arises are that the hrst petitioner Puma 
brought a suit for ^ money against the 
opposite party Dhalu in the Munsif's 
Court at Dacca. The other t>o^i^ioners 
were examined as Wfitnesses in the case. 
The Munsif who heard the suit was of 
opinion that the bond on which the suit 
was brought was a forgery. An appli-' 
cation was made by Dhalu inviting the 
Munsif who had disposed of the suit to 
take action under S. 476, Criminal P. 0. 
The Munsif lefused to pass any final 
order on that application on the ground 
that an appeal was then pending from 
his decree. After the disposal of the ap- 
peal affirming the decree of the trial 
Court that the bond was a forgery Dhalu 
again applied to the sucoessor of the 
Munsif who had disposed of the^uit for 
action u^der S. 476, Criminal P. 0.* The 
learned Munsif apparently went through 
the repord of the case and made a com- 
plaint under 8^,476, Criminal P. 0. On 
appeal that order was affirmed by the 
District Judge. 

“(inrQlS] 40 Cal. 477=19 I.O. 197-14 Or. L7J. 

197. 
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Mr. Camell who appears for’ the peti- 
tioD 0 rs has urg 0 d throo points not one of 
which in my judgment is a point covered 
by S, 115, Cijdl^P- C. The first point 
which has ooen strenuously pressed 
is that tfcfe Munsif not being the officer 
who’had decided th6 suit should have 
faeld a further enquiry into this matter; 
before joaaking a«cbmplaint*under S, 476, 
Criminal P. C. The*section itself does 
not show that a further eoijuiry before 
making a co^aplancit is imperative under 
the law. The sectioi; as it.originally stood 
before its amoiidmpQt in 1923 read : 

“/.fter lUE^iDg any preliminary enquiry 
that may be ndcosBai;^.*' * 

These words even were congt^rued as 
makmg it discretionary with th/^ Court 
to hold or not to hold an dhquiry before 
making a complaint : .Chovidhuri Make* 
med Tzharul Iluq v. Queen. Empress (2). 
The law has now been made clearer by 
the anfbndment of 1926 and the section 
now reads as : 

“after sugh preliminary enquiry, if any, as it 
thinks neogssary.” 

So that as a matter of law the Court 
is not bound to .make any enquiry be- 
fore making a complaint. But it is 
argued that in a case when the officer 
making the complaint is not the officer 
who has decided the case : 

“ It is prudent that he *should make an en- 
quiry.’* 

That of course is not a question which 
comes within the purview of *8. 115, 
Civil P. C. ** Reliance has been placed on 
some observations made in •the judg- 
ment in Sarat Chandra Bhattacharji v. 
Hari Gharan Dey (3). The facts of that 
case were that after the suit was dis- 
missed and the order of dismissal upheld 
by the High Court one of the defendants 
applied to the Munsif who had tried the 
suit for action under S. 476, Criminal* 
P. C. That application was dismissed. 
Another defendant, a week after, made a 
similar application and that application 
was granted by the Munsif, On appeal 
the learned District Judge summarily 
rejected it under S. 41, 11. 11, Civil P. 
C. Against that order of the appellate 
Court a^ule was obtained from tfiis Court. 
It w^s held that the District J]jkdge was 
not right in summarily rejectihg the ap- 
peal under.0. 41, R. 2, Civil P.C., but that 
he should have heard it under S. 476-B, 
Criminal P. C. After disposing of the 

72) [1898] 20 Cal. 849. 

(8) AJ.R. 1930 Oal. 282=1930 Cr. 0. 862. 


ease on this ground the learned Judges 
went into the merits of the ease and 
they were of opinion that the order 
made by the Munsif for an enquiry by 
the criminal Court against the peti- 
tioner was not justified on the facts of 
the case, and they accordingly set aside 
the complaint made by the Munsif. I 
take it that when a matter comes up to 
this Court and this Court thinks that 
in the interest of jiretice the prder of 
the lower Court should be set aside it 
can do so in its supervising jurisdic- 
tion. ij^ut in,tbe judgment of that case 
some observations have been made 
which seems to me to be in the nature 
of obitei^ dicta and from whitjh I most 
respectfully dissent. It is there said ; 

“11; is true that under tbs provisions of S. 
476, Criminal P. O., a preliminary enquiry 
may not bo legally necessarv. But it has 
been laid down ever since t£» enactment of 
the present S. 470, Criminal P. C., that al- 
though ft preliminary enquiry may not be 
legally necessary it should in common pru- 
dence be held by evory Court before it passes 
an order under S. 470, Criminal P, C. That," 
fLS we understand, is the pre'sent case law in 
this Court.” 

We asked. Mr. Camell to place before 
us any case where the practice referred 
to in the above observation has been 
followed or insisted upon, but we were 
not referred to any such case. On the 
other hand we have a weighty decision 
of this Court in Darpa Narayan Beta 
V. Bepin Behari Mitra (4). where 
the facts were ver y similar to those 
in the case before us. The learned 
Judges, Mookerji and Teunon, JJ., held^ 
following the Pull Bench (decision in 
Shaikh Bahadur v. Eradatulla (5), that 
the power to direct prosecution under 
S. 476, Criminal P. C., was conferred 
not upon any particular individual as 
for instance the trying Judge, but on 
the ‘*Court’* which might be at the time 
when the order was made presided over 
by another officer. The learned Judges 
further held that the successor of the 
officer before whom the original trial 
took place was not bound to hold any 
independent investigation before mak- 
ing an order under S. 476, Criminal P. 
C., that the holding of a preliminary 
enquiry in a proceeding under ^ 476 
was discretionary and that the person 
against whom an order was * paes!^ 

[1211] 12 Or. L. J. 209=10 I. C, 66. 

(5) [1910] 87 Cal. 642=11 Or. L. J. 4071^6 

1. 0. 801. • 
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without such an enquiry could not 
complain unless he was prejudiced by 
the omission. Mr. Oamell has not 
pointed out any circumstance in this 
case which would go to show that his 
clients have been prejudiced in any 
way by the Mujisif not holding a pre- 
liminary enquiry before making the 
order under S. 476, Criminal P, G. He ‘ 
has argued the case upon the general 
principle that in ewry case it is pru- 
dent if not necessary that a preliminary 
enquiry should bp held before a com- 
plaint is made under S. 476, Qriminal 
P. G. I am unable to accept* this view 
of the law as flowing from the statute 
or even as^reasonarble tor practical pur- 
poses. The true rule of law seems to 
me to be as observed in Darpa Narain 
Beta's case, that the Gourt has to de- 
icide in each -individual case whether 
iin the interests of justice a prelimi- 
nary investigation is necessary. In a 
case whore an offence has bean com- 
mitted outside the Gourt and not in the 
presence of the Judge it would certainly^ 
ibe judicious if nob incumbent upon 
jthe Court to hold a preliminary enquiry 
lin order to find out for itself whether 
isuoh an offence was really committed. 
jBut where an offence is committed iu 
'the presence of the Court or from a peru- 
isal of the record it is of opinion that 
jit is necessary in the interests of justice 
jthat a further enquiry into the matter 
Ishould be made in the criminal Gourt, 
it may make a complaint to that effect 
to the nearest Magistrate without 
making any preliminary enquiry. What 
inshortisthe view which I entertain 
in the matter is that it cannot be laid 
down as a proposition of law that in 
levery case it is prudent to hold a pre- 
liminary enquiry before making a com- 
plaint under S. 476, Criminal P. C. 
Each case must be judged on its own 
facts and there may be a case where 
the revising anthority may think that 
an action under S. 476, Criminal P. 0., 
^as isoo hastily taken and that there 
should be fdrther investigation in the 
^matter. In the case before us the learned 
Munsif .though he did not try the 
case went through the record and 
in the concluding portion of his order 
flpys : • 

^ “Now, it appears bo me oa a careful ©xa- 
mitlabioa of the record that a prima facie case 
has, been ]|iade out that all the opposite parties 


above named have committed an offence 
punishable under S. i200/l20-B, 1. P. 0 , and 
also under S. 210/611/120-B of the said Code. ** 

It is difficult to see what further in- 
vestigation in the ma*tt&fr the Munsif 
could have made. Nor do I think any 
useful pprpose would have been served 
if the Munsif had examined the peti- 
Ibioners over again, and * proba^l^ taken 
some more evidence of the samb kind. 
The suit was filec^ upon a bond and 
it was supported byjbhe evidence of 
nob less than six witnesses! The Mun- 
sif who had (decided .the suit went 
thoroughly into the ‘matter, and from 
the circumstances and evidence in the 
case was clearly of opinion that the 
bond w^is a forgery. That decision ’^^as 
upheld by the appellate C 3 urt. 1 do 
not think that the petitionears were in 
any way prej^idicod by the Munsif not 
making a further investigatioxi in the 
matter. ' 

The second ground urged by Mr, 
Camell is that the pleader who' moved 
this petition on behalf of the* opposite 
party before the Munsif was not autho- 
ri/.ed b> a fresh vakalatnama by the 
party and therefore the action taken by 
the Munsif on that petition was ultra 
vires. There is no substance in this 
contention as under S. 476, Criminal 
P. C., the Court may take action of its 
own motion and what the pleader did 
on behalf of the opposite party was to 
bring the matter to the notice of the 
Court. Farther, the rule is that a vaka- 
latnama filed in a svrit remains in force 
in all the different stages of the case. 
The objection, even if there is any sub- 
stance in it, is highly tfechnical and 
ought not to be given effect to. 

It is lastly argued that the judgments 
' of the Courts below did not contain 
sufficient materials for making the 
complaint' against petitioners 2 to G. 
What the Munsif held was that a false 
suit .was brought in his Court as the 
result of a conspiracy between the plain- 
tiff in that suit* and his witnesses. 
Though t'he false suit was brought by 
the first petitioner the other petTiliioners 
heli) 0 d 4ii^m in prosecuting i’jb in the 
Court. Some oi these* petitioners, all of 
whom were witnesses in thq suit, spoke 
to the 0 xecuti(Jn of the bond by Dhalu; 
some others spoke to the fact that they 
A’enb to Dhalu and made demand for 
the payment of the debt covered by the 
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bond and Dhalu admitted the debt and 
applied for time for payment. When 
the matter t^ill be tried before the cri- 
minal Court tjiiiese petitioners will have 
an opportunity of showing that they 
did not *oopspire with the plaintiff in 
bringing a false suiff.. Matters, *!as they 
€iQw stand, justify the order passed by* 
the MyREnf that all fhese* persons had 
conspired to make *a false claim in a 
Court of justice. These *^re ail the 
grounds urg^d bWore us and all uf them 
haviijg been overruled, .the Rule is dis- 
charged, a • . • 

Co8tellcf,.J. — entirely agree .with 
what has fallen from my Lord. I think 
however that I ought to adS a few 
worcfk of my own with regard* to this 
matter, because reliance has been placed 
upon the case of Sarai Chandra Bhatta- 
charjee v. Uari Charan Dey (3) from 
some ol the ohservations in which I res- 
pectfully dissent. I cannot altogether 
accept ];he view of the case law which 
seems ta»be enunciated in the judgment 
of C, C. Ghose, J. With the gre'atest 
respect to him and all due deference to 
hi^ experience in matters of tliis kind, 
I cannot help in coming to the conclu- 
sion, that the proposition laid down on 
p. 49 of the report is far too wide. 
The passage to which I refer reads as 
follows : 

Bat it has beon laid dowa ever sinco the 
enact moat of^^hc present S, 47G, Criminal P.G., 
that though a preliminary enquiry may not 
ba legally necessary, it should in common pru- 
dence be held by every Gourt, before it passes 
an order under S. 476, Crimioal P. 0. That as 
we understand, is the present case law in 
this Court. 

If that sfatement really represents 
the present case law on this point, I can 
only say that personally 1 think the 
case law goes considerably further than* 
the words of the statute themselves 
warrant. It is to be obseiVed in the 
first place that there are a number 
of decisions (to some of which my 
brother Suhrawardy has already re- 
ferred) which unquestionably make it 
clear that even under the old corres- 
ponding section of the Criminal Proce- 
dure’ Code a preliminary enqqify was in 
no sense obligatory. The previous 
words of the section were “such • Co\irb 
after making any preliminary enquiry 
that may be necessary.” So even under 
that phraseology it was not a neces- 
sary condition precedent to the making 


of an order under S. 476, that there 
should be any preliminary enquiry at all. 
The section did not say so, and therefore 
to hold that there was any rigid rule 
of law on the point, is to my mind to 
go beyond the words of the section. 
The section says “thafw may be neces- 
sary,” thus assuming that there were 
* cases in which an enquiry might be 
necessary and cases in which an enquiry 
might not be necessary. It, follows 
therefore that an order made under 
the terms of the old •section was not 
neoes&aririly bad, because no enquiry at 
all had im fact been made before the 
Courb*c(jn corned* made an order. 

Njw wbftn one •looks at bh8 words of 
the present section one can only take 
the view, in my judgment that a for- 
tiori no preliminary enquiry is neces- 
sary as a matter of law*, because the 
words of the section now run thus on 
this point: “Such Court may, after 
such preliminary enquiry, if any, as it 
thinks necessary.” It follows from the- 
•form * of the words used that it is en- 
tirely a matter for the discretion of 
the Court concerned whether any 
enquiry is necessary or not. It is quite 
true that the circumstances of a case 
may require as a matter of caution, or 
to use the words which my brother 
C, C. Ghose used in the judgment to 
which I have referred “as a matter of 
prudence” that, the Court in dealing 
with the matter should bold some kind 
of enquiry before making an order 
under S, 476. But as my brother 
Suhrawardy has already pointed out it 
cannot be necessary, or even a matter 
of prudence, that any enquiry should be 
held in cases whore for example all the 
facts which are material to the charge 
which is to be made have already come 
out in the course of the hearing of the 
case itself or whore they have klready 
been brought to the notice of the Court 
in such a form that the Court can rely 
on the information before it. In this 
connexion, I refer to a judgment t>{ this 
Court in the case of Taru jBabu v. Em- 
peror (6), in which Sanderson, C. J,, 
said this - 

”It may ba that in a case where the Judge 
is trying the case, and all the facts which are 
material to the ohargo have been hjTough^ to 
the notice of the learnod Judge, or ha^e 
come out during the course of the hoariug of 
the case, it would he mere waste of timomnd 

(6) [ioT?] 18 Or. I4.' j. 117=37 iTC. 469. 
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quite unneoeeeary to hold a preliminary en- 
quiry beoause the learned Judge ifl already 
in poBsession of all the material facts on 
which it is necessary for him to form the 
judgment,” 

The learned Chief Justice 'went on 
to say with reference to the facts of 
the case then before him : 

**But in such a case as this, where the inci- 
dent took place outside the Court, and as to 
whi h the learned Judge htmself could have no 
knowledge, and as to which evidence must be 
called ‘for^ in my judgment, cinlesB he does 
hold such a preliminary enquiry as may be 
necessary to enable him to determine whether 
or not there is an;^ case, fit to be sent to the 
Magistrate, he has no jprisd^iotion ^to send 
the accused under S. 476.'* v 

I respectfully agree* with whaf; the 
learned CMef Justice said, and it seems 
to me that his observations draw a 
resonable line of demarcation between 
cases where an enquiry is not necessary 
and cases where the enquiry is at any 
rate prudent if not altogether necessary. 
If we were to hold that in all cases, 
an enquiry, if net absolutely necessary 
is at any rate desirable as a matter 
of common prudence, we should in my« 
opinion, be travelling a very long way 
outside the scope of the words of the 
section itself and at the same time we 
should be opening the door to a flood 
of unfounded and unwarranted appli- 
cations to this Court on matters arising 
out of orders made by virtue of the 
terms of S, 476. 

With regard to the actual case, now 
before us, I ought to add one or two 
observations. This case manifestly falls 
within the class of cases referred to 
by Sanderson, G. J., where all the 
facts material to the making of the 
decision as to whether there should 
be a complaint or not, were before 
the learned Munsif to whom the ap- 
plication was made. 'It is true that 
the particular Munsif who made the 
order which is now impugned, was 
not the Munsif who had heard the 
case out of which the charge arose, 
but he had before him the official 
r^ord'of the proceedings from which 
be could .sob that his predecessor in 
office in that particular Court, and also 
the District Jiidge to whom an i^ppeal 
had been taken, bad both come to 
the conolusion that the document on 
w^h the plainfriff’s case was based, 
was not a genuine document and that 
the«^rson9 against whom the complaint 
was madeewera all jointly implicated in 


putting it forward in the course of the 
case if not actually fabricating it, for 
the purpose. Therefore the learned 
Munsif before whom th(^ application 
was made, in my opinion, could not do 
otherwise than to accept the^ records as 
being correct and .they set forth ’ the 
considered opinion of the two judicial 
officers who had Hoard 'and cOrtsidered 
the whole of the evidence and had come 
to a finding q^on the facts as presented 
in course of the- case. ** . 

A point was sought to be mado .by 
Mr. Gamell on behulf tf the present 
petitioners that it was not* competent 
to the learned Munsif who made the 
order to*deal with the matter in the 
way he*(iid because in fact he waS not 
the Munsif who had heard tt\,6 original 
case. My learned' brother has already 
referred to one authority, Durpa Nara- 
yan Bera v. Bepin Behary (4) 

where it was held that the successor of 
the officer before whom the o,riginal 
trial took place is not bound to hold 
an independent investigation before 
making the order under S. 476, Criminal 
P. C., for the reason that the power to 
direct a prosecution under that section 
is conferred on **the Court*' and not 
merely on the individual judicial officer 
who happens to hold office at the time 
of the original trial. In other words, as 
I pointed out in the course of the argu- 
ment before us, it is not a question of 
the particular incumbent in office at the 
time when the application is made, but 
it is a question of tSe particular Court 
to whom the application is made. In 
this connexion I would jefer to the 
case of Tara Chand v. Emperor (7), 
where it was held that the Court of a 
Subordinate Judge is a permanent Court; 
therefore a Subordinate Judge is com- 
petent to continue an enquiry under 
8. 476, Criminal P. C., begun by his 
predecessor: see also Maiwg Skive Phe 
V. Ma Me Ilmoke (8). A Court of law 
does not consist of the particular in- 
dividual or individuals who may be 
presiding over the proceedings therein 
at any particular moment, bat it js ai 
permaneitt jnstitution apd therefore any 
judicial officer who sits in the Court is 
just* a^ competent to deal ^ with the! 

(7) A. I, R. 1922 Lah.” 479=67 I. o7728=sS 
Or. L. J. 461. 

(8) A. I. R. 1926 Bang. 195=85 I. 0. 244=26 
Or, L, J. 500=3 Bang. 48. 
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matters coming before tbb Court as any 
jother inoua^bant of the office. Therefore 
ithe words in the section **such Court" 
include the ^kiocessor to the office: cf. 
Grish 12,0. 667 at p. 670). ' 

One other point I desire to jrefer to 
and it is this: Mr; Camell sought to 
*make s( 2 mething^ .of the fact that the* 
application in this proceeding was made 
to the learned Munsjf by a pleader who 
is said not to h^e been properly au- 
thorized by* any client to make the 
application ^hichMie did. My learned 
brot’her has ^alra'ady dealt with one 
aspect of th*at matter. I may alscf add 
that under the wording of thew section 
itself there is no restriction ma^de as to 
jpersons by whom an application can be 
made to Uie Court undei; S. 476, Cri- 
Iminal P. G., and therefore, .even if the 
jpleader is in one sense an unauthorized 
{person^ hdis none the^less competent to 
jmake an application to the Court if he 
•so chooses. He does nothing more than 
ito bring irhe matter to the atteDti 9 n of 
ithe Court. Clearly in my opinion it is 
ithen open to the Court, if it thinks fit in 
the interests of justice, to take action in 
{the matter in the same way as it might 
itake action suo motu without any ap- 
plication at all, as the section definitely 
contemplates action on the part of the 
{Court of its own initiative. It seems 
to me impossible to hold that because 
the applioabion is made irregularly that 
of itself debars the Court from acting 
in the matter at all^ If the Court can 
act on its own motion, the Court cannot 
be prevented from acting merely because 
it was prorngted to take action by some 
application which might be said to have 
been irregularly made. What is over- 
looked, Ian afriid, inSconnexion with,, 
matters arising under S. 476, Criminal 
P. C., is that all the offences referred 
to, that is to say, offences mentioned in 
S. 195, Criminal P. 0., are offences 
against public justice and therefore I 
think any Court whit^h, from any source 
acquires knowledge that there is a pro- 
bability that one of such offehces has 
beenu committed, ought then a^a public 
duty in ‘suitable cases to make a com- 
plaint as contemplated under S. 47,6, Cri- 
minal P. C.* To my mind it is very much 
to be deprecated that the idea should 
become prevalent that matters under 
S. 476 are mainly matters inter partes. 
In the particular case with which we 


are now concerned, I observe that the 
learned Munsif treated the applications 
before him as if they were contests as 
between two private contesting parties 
and tiie applications were accordingly 
denominated as Miscellaneous Cases 
Nos. 61 and 62, It ma/be that for the 
purpose of record it is necessary that 
all applications should be* described in 
some form or other, but all the same I 
do not thinly that they ought to be 
treated as if in fact they were merely 
matters of private litigation between 
individhal j)arties*. One of the objects 
of S. ^76 is to prpvent a private person 
who happeps to b^ an •unsuccessful and 
disappointed litigant, from captiously 
retaliating upon his successful opponent 
by instituting or seeking to institute 
criminal proceedings agaiqst him. Whe- 
ther a matter of this kind comes before, 
a Court upon a complaint or whether a| 
Court acts of its own motion, the Court 
ought to deal with it not so much as al 
piece of litigation between private par 
ties but, as I have already said, as al 
matter of public duty undertaken for 
the purpose of vindicating *and ensuring 
the purity of the administration for pub- 
lic justice. It is quite true that in S. 476 
a right of appeal is given not only to 
persons against whom an order is made 
but also to persons who make an ap- 
plication for an order to be made, and 
whose application has been refused. To 
that extent undoubtedly the matter 
must bo dealt with in cne sense as being 
one of private litigation, but I do not 
think that anything should be done un- 
necessarily to encourage that view of 
the matter. With that in mind I think 
this C3urt ought to be very reluctant to[ 
interfere with the discretion which is 
undoubtedly conferred upon a Court' 
when making a complaint under 476. 

In the particular case before us, as 
my learned brother Suhrawardy says, 
it is quite obvious that there is not the 
slightest justification for putting for- 
ward the matter as one arising undeT 
S. 115, Civil P. C. For the reasons I 
have given, I agree that the cule must 
be discharged. 

P.N./r.K. Buie dischai^ed. 
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1930 Cr. Cases 1136 

(Calcutta) 

Pearson and Patterson, JJ. 

Aswini Kumar Pal — Accused — Ap- 
pellant;. 

V. 

. Emperor — Opposite Party. 

Criminal Appeal No. 670 of 1929, De- 
cided on 27frh January 1930. 

Penal Code, S. 486 — Proper test if whe- 
ther ordinary unwarjr purchaser would be 
deceived. 

In ft case under-S. 436 tho proper test is not 
whether a purchasdr if literate would be de- 
ceived if ho had the two articles side by side, 
but the matter should bo considered from the 
point of view of the ordinary unwary pur- 
chaser. , , [P 1136 0 1] 

P. C. Chatterjee anii Bireshwar Chat- 
terjee — for Appellant. 

A. £. Basti and Santosh Nath Milker- 
jee — for the Crown. 

Judgment. — The appellant has been 
convicted of an ofifence under S. 486, 
I. P. C., and sentenced to pay a fine of 
Bs. 500. The charge against the ac- 
cused was that he had in his possession 
for sale or purposes of trade certain tins 
of corn-flour bearing a trade-mark or 
property mark which was a counterfeit 
of the mark of Messrs. G. & E. Morton 
Ltd. 0( the marks forming the sub- 
ject matter of the charge only one des- 
cribed as “Matrons*' has been held by 
the learned Chief Presidency Magistrate 
to be a counterfeit under the section, 
but although this is so, it is neverthe- 
less relevant in the present case to ob- 
serve that at the search which resulted 
in the prosecution certain other brands 
of this commodity were found in the 
accused's possession in which he also 
traded, bearing different labels, namely 
“ Nortons " “Motor " “ Leton’s " and 
“ Newtons. " “ Nortons ’**ha8 been the 
subject of injunction proceedings in the 
High Court and as the Magistrate notes 
is a closer counterfeit than the others. 
The conviction, as already stated, is 
only in regard to “Matrons.” We have 
|had ,.an opportunity of comparing the 
[tins and labels for ourselves. As the 
jlearned Magistrate observes, no one 
joould possibly mistake them if he were 
lin the least on the alert, and knew the 
original at all well. It is equally 
qlear that ^the purchaser (if literate) 
^ Jvould not be deceived if he had the two 
* t^s side by side. But that is not the 
proper tost ; it must be considered from 
‘ ithe pomt of of the ordinary un- 


wary purchas'br. There are no doubt, as 
has been pointed out to ns, a large 
number of differences, chiefly in deail; 
among these may be ^m^antioned the 
fact that the offending label states that 
the good8*are “made in Calciftta" where- 
as the complainarft’s tins are embossed 
at the foot “Manuiactui^ed in E^gl^nd:" 
other considerable* differences may be 
noted in the colour, or rather in the 
shade of colour used and the price at 
which the articles were sold, Bs. 13-4-0 
per lb as opposed to Es^ 7-8-0 per ib. 
The resemblances * in the geb-up are 
also fairly numerous, the chief ones 'be- 
ing the name G. & I. Matims as against 
G.&E. Mortons, the shape and size of 'tin, 
the “Eagle” or “bird” brand in a white 
oval forming a prominent part of the 
label design) and the general similarity 
of get-up in the mixture of^ red and 
green employed on the label! We are 
satisfied .that upon the whole there is 
ground to support the finding of tho 
learned Magistrate, that the resemblance 
is such that a person might be deceived 
therebyv and the presumption is 
that the accused intended bhereby^to 
practise deception or know it to be 
likely that deception would thereby be 
practised. This presumption under 
S. 28, I. F. C., the accused contends, is 
rebutted by the fact that he purchased 
the rights in the offending label and 
design with dies, etc., at a receiver's sale 
in 1924, and he relies on that to show 
that he “acted inncvoently” under S. 486 
(c), I. P. C. This may help him as far 
as it goes, but the other circumstances 
in the case, and particularly the posses- 
sion of “Nortons,” would ’rather go to 
show that the accused is concerned to 
see how near the line he can go in 
trading on the reputation of .another 
manufacUirer. A further point was 
taken that 8.15, Merchandise Marks Act, 
was a bar to the prosecution as having 
been commenced more than three years 
after the comm«ission of the offence. 
This however is of no substance : that 
part of this section is designed to pre- 
vent stale claims from becoming tho 
subject-matter of criminal prosecution, 
and qannot apply to a case such as this 
whore the offa^nce is a continuing one. 

The appeal is accordingly dismissed 
eind the conviction and sentence upheld. 

b.M./r.k. Appeal dismissed. 
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1930 Cr. Case* 1137 (1) 

(Allahabad) 

• Boys, J. 

j^Iqp — Accused. 

V. 

Emperor 

Crimins^l No. 272 .of f930, De- 
•cided on 17fch ^June 193Q, made by Se* 
cond A8dl. Sess.* Jud^e, Meerilfc, on 14tih 
April 1930. 

Penal Code (18G0), 3. 498 — ^First' husband 
absolutely abarfdaning his wife and she 
marrying another man by recognized marri* 
age — Person so manned is* competent to in- 
stitute complaftA under S, 498. 

Whore tha, husband of a woman abac^lutely 
abandons h^r, and slfe inarrios another man by 
a marriage which is recognized as valid among 
theT neople to which tho parties belong, the 
secoml husband of the womaudias fu*ll autho- 
rity to institute complaint for enticing the 
woman awaf. • • [P 1137 0 2J 

7\'. C, Muherjl — for Accused. 

M, Waludlah — for tho Crown. 

Order . — This case^wouJd have never 
been referred if tho Sessions Judge had 
not apfi^od to the circumstances of the 
case and evidence given in it the eame 
sort of tests that might have been ap- 
propriate had he been dealing ’^ith the 
question of whether some large estate 
was impartible or not, or whether there 
was a custom of some unusual nature 
existing in some particular family. Tho 
facts are simple. One Mt. Mulhu was 
first married to a man called Juma who 
proceeded to marry another woman, to 
ignore M(^. Mulhu and to leave her ap- 
parently entirely to her own devices and 
unprovided for throe years and to ignore 
her going through the ceremony of mar- 
riage with another man. This the learned 
Sessions Judge does not consider consti- 
tuted desertion, and apparently he holds 
that it does not amount to desertion be- 
cause Juma could at tho end of tho three* 
years, if he had liked, have reslaimed 
his wife. Tho next step is* that Mt. 
Mulhu, by a well-recognized form of 
marriage, the karao form, marries a man 
called Bhagwana ; and the accused had 
been found guilty oP taking her away 
from the custody of Bhagv^ana and 
punishdd under S. 498. The accused have 
succeeded in persuading the Second Ad- 
ditional .Subordin*ate Judge of^Meerut to 
refer the* ^ase to this Court on the 
ground that Bhagwana w«s not the law- 
fully married husband of Mt. Mulhu and 
had therefore no authority to institute *a 
complaint under S. 498, 1. P. 0. 

1930 Cr. C. 143 & 144 


It is admitted that the karao form of 
marriage is a well recognized form 
amongst people of the caste and class of 
those with whom we are concerned. 
The admission that such a marriage can 
be regarded as a legally valid marriage 
presupposes that it is pi^sible for the ilrstj 
marriage to be regarded as dissolved. 
Whether the Hindu law jn its highest 
form recognizes or does not recognize 
divorce is iramateriftl. The fact that a 
second marriage in the karao form dur- 
ing the lifetime of the* hrsb husband isl 
recognized and is^ admittedly recognized 
as valid «.mong 9 t the class of people 
with* whom we are concerned carries 
with it inevitably thh propefeition that 
the lirst marriage can under some cir- 
cumstances he regarded as no longer a 
valid marriage. In the present case we 
have all the facts found which would be 
amply sutliciout to show, and wero in 
the opinion of tho Magistrate amply 
sufliciont to show, that the first husband 
had in fact absolutely abandoned his 
•wife; Under those circumstances J can 
see no possible ground for holding that 
the karao marriage to Bhagwana was 
not a valid marriage. That is all there; 
is in tliis point. 

On the next point that the Magistrate 
exceeded his powers in giving two 
months' imprisonment in default of pay- 
ment of the fine the Magistrate himself 
is agreed. 

The result is that T accept the refer- 
ence only so far that I reduce the period 
of imprisonment to be suffered in de- 
fault of the payment of the fine from 
two months to six weeks. For tho rest 
the reference is rejected. 

V.B./R.K. Order according! y. 

1930 Cr. Cases 1137 (2) 

(Allahabad) 

Skn. j. 

Emperor 

V. 

P. C, Ghau^hri — Accused. , 

Criminal Eeferonce No. *692 of 1929, 
Decided on 2nd September 1929, made 
by Sess. Jiidfi«, Allahabad. • 

Motor Vehicles Act (8 of 1914). S. 16-- 
United Provinces Motor Vehicles • Rules, 
R. 11 — R.ll does not apply to cars registered 
outside the U. P, * \ 

There is nothiDg in the wording of 
rules to show that K. 11 applii>8 to oars regis- 
tered outside the U. F. It is clear from tho 
definition of '^registering authority ” in R, 8, 



1138 Krishna Gopal v. 

^^'nd this expression as used in R. 11 means the 
authority who had registered the car under the 
rules in force in the U. P., and hence R. 11 
does not apply to cars not registered in the 
U. P. [P 1138 C 1, a] 

Sen, J.— This is a reference by Mr. 
Kisoh, the learned Sessions Judge of 
Allahabad, with, the recommendation 
that the order passed by a Magistrate, 
First Class, of, Allahabad, convicting one 
Mr. P, C. Chaudhri under S. 16, Motor 
Vehicles Act 1911, be set asi<l6. 

The learned Sessions Judge has given 
excellent reasons in support of his re- 
ference. The conviotionjs olearly< illegal 
and must be set aside. 

Mr, P. C, Chaudhri, resident pf i^o. 4 
Bankshall Street,' Calcutta,' came^ to 
Allahabad on a short visit. He brought 
with him bis motor car bearing No. 
23047. On 14th April 1929, a constable 
on traihe duty demanded the production 
of the registration certificato. The Line 
Inspector, who acts under the orders of 
the Superintendent of Police, also made 
a similar demand. The certificate of 
registration was not produced. The 
result was that he was prosecuted for 
having contravened the provisions of 
II, 11, United Provinces Motor Vehicles 
Buies and fined Bs. 5. 

Buie 11, United Provinces Motor Vehi- 
cles Buies provides as follows: 

^Porm of oertificatos and card; their produc' 
tion on demand. Certificates of repstration 
and registration cards shall he in the forms 
provided in Sobs. B and C, and shall be signed 
by the registering authority or by a person 
duly authori/jed by him iu this behalf, a'ld the 
owner of the vohiclo in respect of which a 
certificate of registration has been issued shall 
be bound to produce the certificate when re- 
quired 80 to do by the registering authority.*’ 

The “registering authority” referred 
to has been defined in the rules as 
meaning the Superinfce.ndent of Police, 
or an Assistant or Deputy Superintend 
dent or Inspector of Police authorized 
by the^ Superintendent of Police to 
perform the duties of the registering 
authority under these rules. It is to 
be observed that there is nothing in the 
rcles ib force in the Presidency of Ben- 
gal corresponding to K. 11, United Pro- 
Ivinces Bul^ps, The case lies within a 
very natrow' compass. Do the United 
Provii^ces Bales apply to a car regis- 
tered in Calcutta and which has been 
bi^ught %o the- United Provinces for a 
ebbrt duration ? The learned Sessions 
Judge observes as follows: 

'^There isaotfaiag in the wording of iihase 
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rules to show that R. 11 applies to cars regis-i 
tered outside the United Provinces. It is clear 
from the definition of ”regi&teriqg authority” 
in R. 8 and this expression, as used in,S. 11, 
means the authority who had, registered the 
car under the rules in force in the United Pro-I 
vinoes and, as the applicant’s cap was not 
registered ^n the United Provinces, in my viowj 
R. 11 has no application to his case.” 

' 1 am in comploto^ agreement with this 
view. 1 therefore "accept the retcrence 
upon the grounds set out in the refer- 
ring order of the leafned ^Sessions Judge, 
dated 10th August 1929", set aside the 
conviction and sentence under S, 16, 
Motor Vehicles Act coupleti with E. 11, 
Unite.fl Provinces Mpjbor Buies, ahd 
direct th^t the fiQe,df paid, be refunded. 

B.v./r\K. Beferencr accppU^d, 

1930 Cr. 'Cases 1136 

(Allahabad) 

Boys, J. 

Kriahna Hopal ' Sfcarm A— Accused — 
Appellant. 

V. ^ ‘ 

Emperor — Opposite Party. 

Criminal Appeal No. 122 L of 1929, 
Decided ‘ on 15th April 1930, from 
order of Bess. Judge, Jhansi, D/- 9fili 
December 1929. 

Penal Code, S. 124-A — Sentence— Ac- 
cused pablishing seditious article — Article 
merely copied from publications in regard 
to which there was no prosecution —This 
fact, as well as the primary intention of 
accused, was to get members to leave council 
should he considered in awarding sentence. 

The acouBod published an arbiola iu the 
newspaper wbioh was seditious. But the 
article was copied fromoothor publications in 
regard to the appearance in which no prose- 
cution followed. The primary intention of 
the article by whomsoever it wa^ written was 
manifestly merely to get membsrs who are in 
the council to leave it. 

Held : that it was fair to the accused also 
to assume that bis primary intention in pub- 
lishing the article was to win over those who 
wore within the council to readiness to leave 
it and that this fact as well as the fact that 
the article was copied from publications in 
Regard to which there was no prosecution, 
should be taken into consideration on the 
question of sentence. [P 1139 G 2] 

K, JV. Laghate-^loT Appellant. 

SanJean Saran — for the Crown. 

Judgment. — This is an appet^l of 
Pandit Krishna Gopal^ Sharma arising 
out of bis conviction under S. 124-A, 
I. P. (7., and a sentence thereunder of 
one year’s sitn'ple imprisonment. The 
artiole appeared in a paper called the 
“Brantikari” published at Jhansv and 
is dated 8th April 1929. The article 
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is in two portions : the first headed 
** Swaraj and Death,*’ and the second 
headed STiam Fight.'* It is admitted 
on behalf ofjbhe Grown that the whole 
article from beginning to .end had al- 
ready previously a^ypeared in two other 
publications : one in Bombay and one in 
•Calcutta. So far as th\p information ^ 
before "tfhe Court goes no stops were 
taken in either Bombay or Calcutta to 
prosecute in regard* to either of those 
publications. That is however of 
oojirae no reason for bolding that the 
article is not^itself'actually of a nature 
to* bring ufjon persons ' responsibly for 
it the consequences of S. 124- A, I. 1\ C. 

J^o question has been argued before 
me fin behalf of the appeUant a^ to his 
Tosponsibility or otherwise for the 
article. -He does not appear to have 
at any time endeavoured to evade such 
respoMsibility otherwise than by urging 
that all he had done was to copy an 
article from other papers. The ma- 
terial answer in the appellant’s exam- 
ination before the Magistrate wtbs to 
the effect that the article had^ already 
speared in other papers and he copied 
it in his own as he did not think it was 
‘Seditious. Manifestly the essential 
•question is whether it was seditious. 
But on the question of sentence it is 
also very material to determine, if 
possible, whether tiio appellant thought 
the arbicle*tc be seditious. On his be- 
half I have had only two arguments 
put to me : first that the article has 
only been “ copied ’* from another 
paper ; and secondly that the appellant 
did not ** irjtead ” to publish anything 
seditious. Neither of these questions 
are material except on the question of 
isentenco. 

I have however very carefully exam- 
ined the article myself. So examined 
it becomes apparent that Ihe second 
part of it, entitled *‘Sham Fight,” clearly 
embodies the primary intention of the 
article, and in that portion of the 
article I do not fin*d^any words that 
the tEy)st captious person could suggest 
caqie within the scope of S, 124-A. 
There -is a reference to th-^ ** unjust 
policy *•* of the tureaucracy, and there 
is a phrase “ courMag destrucITion* for 
the nation.” Manifestly these phrases 
are harmless in the connexion in which 
they are used. On the other hand ihe 
primary intention ef this second portion 


of the article is very clearly merely to 
point out that, while a nupeber of persons 
are all declaring themselves desirous 
of attaining an object described as 
the*main issue,” some of them hold it 
best to confine their activities to steps 
outside the councils,^ others think 

it best to enter the councils and do 
what they can there. The intention 
of this portion of the article is clearly 
to induce these who* are working in the 
councils to come out and thereby more 
effectively assist in tbs prosecution of 
the main issue. ^ Had this been all I 
have DO tdoubt that this prosecution 
w'ould never have been instituted. But 
whqn we look to •see *whab Ihfj “ main 
issue ” is, to which reference is made 
at the end of the article, we find it in 
the earlier portion of the article, headed 
“ Swaraj and Death,” • described in 
words which, I do nob think anybody 
could have any doubt, must bring the 
person responsible for them within the 
consequences of S. 121.A as being, put- 
• ting it briefly, guilty -ot publishing a 
seditious article. So far therefore I am 
of opinion that the conviction is right. 

Coming however to the two matters 
to which I have already made reference' 
as having a bearing on the question of; 
sentence, we find, firstly, that the arti-’ 
cles have been copied from other publi- 
cations in regard to the appearance in 
which no prosecution followed. This 
consideration has already been given 
weight to by the learned trial Judge in 
giving a sentence of only one year’s 
simple imprisonment. There is how- 
ever another point to which apparently 
attention was not directed in the lower 
Court and that is the point that the 
primary intention of the article, by 
whomsoever it was written, was mani-‘ 
festly merely to get members who are! 
in the council to leave it. It i^fair to 
the accused therefore also to assumoj 
that his primary intention in publish-, 
ing the article was to win over those 
who were within the council to* readi-' 
ness to leave it. The “ main issue ” is| 
disclosed in the earlier partpt the arti- 
cle in words that are seditious, and for 
that the appellant must be held pliable. 
But the fact remains that, doing my 
best to appreciate the merifs otVo- 
merits of the*case, it does appear to toe 
that the very great probabilitiei^ are 
that this article would neverdiave been 
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published but for the primary desire 
to get members to leave the councils. 
This consideration has not been given 
weight to in the Court below, but I 
think it deserves consideration. Main- 
taining the conviction under S. 124-A 
1 therefore reduce the sentence from 
one year’s simple imprisonment to six 
months’ simple imprisonment from the 
date of his surrender. 

P.N./r.R. *' Sentence reduced. 

1930 Qr. Cases 1140 

(Bombay) 

Beaumont, C. .T. and Madg^vkar, J. 

Emperor ^ 

^ ‘X * 

Kof/a Pariah — Accused. ' 

Criminal Review No. 200 of 1930, De- 
cided on 28tjh July 1930. 

(a) Criminal P.C. (1898), Ss. 439 ^b) and 
430 — Arpc^al presented and dismissr-d either 
after hearing or summarily - Accused in 
showing cause why his sentence should not 
be enhanced cannot go into merits. 

► Whoro an appeal b.ia boon prosonted and dis- 
missed oithor af'iet hoan^'g or Furnmaril}', it 
is not open to tho accused in showing cans ' 
why the sentence should not be enhanced, to 
CO {'gain into nioiit- ; A. I. R. 1920 Dorn, 

Foil [P 1140 0 2] 

(b) Criminal P. C. (1838), S. 439 (b) -Ac- 
cused beating his wife brutally with heavy 
stick and inflicting injuries— -Wife dying — 
He should be dealt with severely -Penal 
Code, S, 325. 

Acojised who had dispute with his wife be- 
cause she ran away to her father s house, boat 
her wich a stick after her return as a result of 
which she die I two dtya later. He wus con- 
victed under S, 325 foe causing grievous hurt 
to his wife and was sentenced to one year's 
rigorous imprisonment. 

Held : that under the circurastancos the 
sentence of one year's rigorous imprisonment 
was too short and should ba enhanced to three 
years* rigorous iraprisorim' nt. It was a brutal 
thing for a man to bsat a woman with a heavy 
stick and hurt her on vital part.s of her body 
causing such injuries that she died in two 
days. [P 1141 0 Ij 

B, D. Mehta — for Accused. 

P. B\ Shingne — for the Crown, 

Beaumont, C.J.— In this case the ac- 
cused was convicted on 29th April 1930, 
under. S. 326, Penal Code for causing 
grievous hurt to his wife, .who died of 
the iojuries. He was sentenced to one 
year’s rigorous imprisonment. He ap- 
pealed. and the appeal was summarily 
dismibsed on 9th June 1930, the appeal 
teing at appeal from jail, under S. 421, 
jCfriminal P. C. In dismissing the appeal 
thQ Court of appeal directed that notice 
. should l^e given to the accused to show 


cause why the sentence on him should- 
not be enhanced. 

Now the first point taken fn this ap- 
peal is that the accused is gntitled to be 
heard on the .merits as to whether he 
should have been convicted or hot, and 
Mr. Mehta, his plejfder, relies on the 
words of sub-8. (6), ’ S. 439. That sec- 
tion provides *that' the' ‘Court *niq.y, in 
revision, amongst other things, enhance- 
the sentence, ^'and sub-8. (2) provides: 

order under this sec^n shall be made 
to the prejudice of the accused uhiess be has* 
had an opprtunity of bein^g heard either person- 
ally or by pleader in his- own 'defence,** 
and tiion sub-S. (6) provides;' 

''Notwithstanding anything oontainod iu this 
section, any convicted person to whom an op- 
portunity, has bi’cn givjii under sub-S. (2)' of 
showing cause, \thy his sentence should^ not 
be ciihancod shall, in showing cause, be en* 
titled also to show cause against iis convic- 
tion.** 

In my opinion, the accused, in this- 
case is not at liberty to be heard on 
the merits having regard to S. 430 of the 
Code, which provides that judgments 
and orders passed by an appellate Court 
upon appeal shall be final, except in 
the case thoroin mentioned. Und^er that 
section, I think, the judgment of til© 
Court of appeal dismissing the appeal on 
9th June 193C, is a final order, which 
this Court is not at liberty to differ 
from. In sub-S. (6), S. 439 the opening 
words: are “Notwithstanding anything 
contained in this section,” and not, 
“notwithstanding anything contained in 
this Code,” and 1 think that these words- 
do n t entitle the accused to go behind 
S. 430, and to show cause against his 
conviction, after his appeal has beeni 
dismissed. Therefore I think, that in a, 
case such as this, where an appeal haS' 
been presented and dismissed, either 
after hearing or summarily, it is notj 
open to the accused in showing cause! 
why his sentence should not be en-- 
hanced, to go again into the merits.] 
The. point has already been dealt with 
by this Court in the case of Emperor v. 
Jorahhai{l) and rthe only distinction^ 
between that case and the present one 
is that that case had been beard on the 
merits ^jid not summarily dismissed*. 
Bub in my'view that distinction is nok 
one of, principle. 

Now coming -to the merits of the case, 
the accused was convicted of causing: 

"TlTiriT R. l92irBom.' 655-97 I. “cTsOS^^ 
Or. L. J. 1173:=50 Bom. 783 (P.O.). 
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•^ridvoTis huffc to his wife and the facts 
aare that h^had some dispute with his 
wife, because she ran away to her 
father's houfe ^nd on her return he 
iiook up a stick and proceeded to boat 
her. He ^ays himcolf in his confession 
^iihat he gave her tw6 blows with a sticky 
blit th^ post-mortem exauTinafiion shows ■ 
that ^he suffered from severe injuries 
caused apparently l\y some- heavy blunt 
instrument, ancL^e died pflihese injuries 
two’ days ifter wards. I quite accept 
jthe .finding o^^he Sessions Judge that 
jthe accus 0 (| had noli any intention of 
ikilling his \yife. • At the same tiifie it 
must be appreciated that men* are not 
enCiyod to beat their wives, ^ilie pri- 
soner comes of a poor class and if ho 
chastised 4iis wife nooderately, but not 
Isuilioiently to flo her serious damage, 
Iprobably no more would have been 
|hoard*of the matter. •Bat it was a very 
jbrutal thing for a man to beat a 
|woman*with a heavy stick and hurt her 
jin vital farts of her body causing .such 
jinjuries that she died in two days. 

The sentence which the learned trial 
ljudge imposed on the accused was one 
year’s rigorous imprisonment and I 
think, certainly that it is too short, and 
the sentence should be enhanced to 
'three years* rigorous imprisonment, 

Madgavkar, J. — I agree. As a party 
to the decision in Emperor v. Jorabhai 
S(l), I woufd add that the reasoning 
there is a*s appropriate to criminal a])- 
peals dismissed sunvaarily, as to those 
dismissed after admission, and I am un- 
able therefore to ^accept the argument 
for the appeWant, which seeks to distin- 
guish the case on that ground. 


n.M./R.K. 


Senfenoe enhanced. 


1930 Cr. Cases ll4l 

(Madras) 

Pandalai, J. 

Palani Ooundan — JPetitiouer. 

V. 

Krishnappa Ooundan and’o^iiers — 
Bespondents. ^ 

Criminal Rovn# No. 27 of *1930, and 
Criminal JEtevn. Petn. No. 26 o^ 1930, 
Decided "on* 28th Marejj, 1930, against 
judgment of Sess. Judge, Coimbatore 
Division, in Criminal Appeal No. 14 4 of 
1929. 

a) ' Criminal P. C., (1898), S. 250— Sum- 


mary trials— Magistrate acting under S. 250 
must record reasons thereunder. 

Even in records of 8umraar\' trials under 
Chap. 22, where the Magistrate or Boiioh aota 
iinder^S, 250 the requisites of that section as 
to recording of reasons must be carried out. 

[P 1141 C 2] 

(b) Criminal P. C., (189#), S. 250-Bench 
after closing evidence in summary trial 
stating to complainant that case was false 
and vexatious and as part *o£ same state- 
ment callingupon him to show cause against 
compensatlon^being ordered agaUist him — 
Statement held to be sufficient compliance 
with requirements of S. 250. 

In a trial und^jr Chap. i?2, after the evidence 
was oloftod and*thQ. impression made by it on 
the BvUich Was fresh in their mind, the Bench 
called* upon the complainant to show causa 
whv compr: relation sjioulci not b* granted in 
this^viss: “The case br.mght by you has been 
proved to be'falso and vexatious and it is clear 
that this his been brought simply to harass 
the accused. Please show cause why com- 
pensation should not be ordoi^d ?’ The com- 
plainant answered that the case brought by 
him was true. The Bench holding that it was 
no explanation ordered compensation. 

that although the passage that the 
case was brought simply to bar . ^.bs the accused 
occurred as^a portion of the question, is mustr 
*have bten intended as record of their own rea- 
son for thinking that the complaint was false 
and vaxatious and hence satisfied the require- 
ments of S. 250. [P C l, 2J 

K.^Periasicami Crounden ~ for Pefci- 
tioner. 

Order. — This is a petition to revise 
an order awarding compensation to six 
accused (at Rs. 10 each) made by the 1st 
Class Bench of Magistrates of Dhara- 
puram and confirmed by the learned 
Sessions Judge of Coimbatore. Two 
objections are raised: (1) that the record 
of the trial does not contain, as it should, 
the reasons why the Bench considered 
the complaint to be false and vexatious 
and (2) that this vitiates the order. 

On the first point on which there 
seems to be no direct decision of this 
Court the contention must be upheld! 
that even in records of summary trials 
under Chap. 22, Criminal l\ 0., where 
the Magistrate or Bench acts under, 
S. 250, the requisites of that section as| 
to recording of reasons must be Carrigd 
out. This seems to follow from the 
provisions *ot S, 2G2 which lays down 
that the procedure x)rGScrib 0 d for sum- 
mons cases shall bo followed sum- 
mons oases and that prescribed^tor war- 
rant cases'shall be followed in* warrt^fit 
cases even when they are tried in a 
summary way. The only exceptions to 
this rule are contained in tbw two 
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following sections Ss. 263 and 264. The 
former applies to cases where no appeal 
lies and the latter to cases in which an 
appeal lies; which means, to cases where 
an appealable sentence is or is not 
passed upon the accused. These Ss. 263 
and 264 do not, K reasonably read pro- 
vide for proceedings under S. 250 by 
which alone ^Compensation to the ac- 
accused is ordered against the complain- 
ant. Ttfere being thus ^no express 
exception from the general rule laid 
down by S. 262, ifi follows that even in 
summary trials the requisftos of 8 . 250 
must be satished. 

The next., question is^ whetljerdn this 
ase they have been satisfied. This 
point was apparently not raised before 
the Sessions Judge on behalf of the 
petitioner. Bqt that learned Judge was 
of opinion that the order of the Bench 
does not contain a record of reasons for 
awarding compensation although he also 
thought that the omission had not 
prejudiced the appellant and therefore ^ 
did not, under S. 537, invalidate the 
order. Taking the record of the trial 
as a whole and remembering that the 
record is itself the record of a summary 
trial, it is not quite accurate to say 
that it does not contain a record of 
reasons for awarding compensation. 
After the evidence was closed the Bench 
put the following question to the com- 
plainant: 

“Tho case brought by you has been proved 
to be false and vexatiiouB and it is clear that 
this has been brought simply to hariss 
the accused. T’lease show cause why a com- 
pensation of Rs. 25 to each of the accused or 
Rs. 150 in all should not bo ordered." 

The complainant answered that the 
case brought by him was true. The 
Bench therefore go on to state that 
when called on to explain why compen- 
sation should not be ordered for bring- 
ing this false and vexatious complaint, 
P. W. 1 says that his complaint was 
true and that this is no explanation at 
all. Then they make the order direit- 
it^g him to { 0 »y Es. 25 each. Reading 
this in a fair and reisonable way the 
passage where the Bench said that it is 
clear that this case has been brought 
simply to harass the accused, although 
it occurs as a portion of the question 

f it to the complainant, may be under- 
tood and must have been intended as a 
record of their own reasons for thinking 
that the Somplaint was false and vexa- 


1930 

tious. They had just then taken thoi 
evidence and the impression jnade by it 
upon their minds was still quite fresh 
and they concluded, as they said inj 
plain terms, that the case was fpilse and 
vexatiou^i because it was brought, to 
harass the accused.* I am not able to^ 

. say that the requireynent^of law have notj“ 
been satisfied. It is peedless toadd' that,! 
even if there bad bee^ any omission, S. 
537 would have been s^icient to cure 
the omission in view of the fact that the 
petitioner himself did hot raise the ques- 
tion before the Setstons* Judge. The 
petition is dismissed, c 

p.r.S./v>.'B* Petition dhmi^f^ccL 

i'930 Cr. Cases 1142 ^ 

. (Sind) 

PERCrVALi J. C., ATSUrRUPCrrAKD, 

A. J. C. 

Dur ’Mahomed and another 
— Appellants. 

V. ^ ' 

Emperor — Opposite Party. 

Criminal Appeal No. 294 of 1929, De- 
cided on ‘24th February 1930, from judg- 
ment of Addl. Seas. Judge, Hyderabad.* 

(a) Criminal P. C., S. 164 — Recording of 
confession after allowing time to accused 
for reflecting is proper— It is not necessary 
to give warning to accused immediately be- 
fore recording confession. 

Thera is nothing to show that warning 
should be given to the accused immediately be- 
fore the confession is recorded or t£iat it should 
be repeated again just before tho.prisoner's 
arrival before the Magistrate. Where the 
Magistrate allows the aacused seven hours to 
think over the question and to decide whether 
he would make a confession or not and then 
records the confession, such recording is 
proper, ^ [P 1143 0*2] 

(b) Penal Code, S. 302 — Murder by two 
persons— One taking minor part and acting 
under influence of other — It may somelimea 
be a case for reduction of sentence in case 
of person taking minor part. 

If a murder is committed by two persons,, 
and one of them takes some minor part and is 
acting under the influence of the.other, it may 
sometimes be a case for reduction of sentence 
in the case of the man who is acting nnder 
tho infiuenco of the other, especially where the* 
evidence against him depends primarily on a. 
confession, • [P 1J.44 0 2], 

(c) Criminal P. C., S. 162 — Mashirnama^ 
containing statement of accused relating to 
place of mulder made in presence of police 
and^mashirs should not be referred to in 
judgment. 

The mashirnaizfa contained the following 
statement alleged to have been made by the 
aotsused in presence of the police and the ma- 
shirs : '* He says that the cot on which tho 

murder took place is to the east of the hurla 
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at the distance of three paces. He says that 
the head of the cot is to the north and the 
tail is to the«outh. He shows the same place 
of murder which has formally been shown by 
the other accused V’ : 

HcM : ^hat the Judge was wrong in allowing 
the mashiruama to bo exhibited and was in 
error in referring to if in the judgnrent. 

, ' [P 1146 C IJ 

‘ F, Ca Widgc-riox Appellants. 

Partahrai D, Bimwani — for tho 
Crown, . 

Percival^ J. — In this case the Ad- 
diJtional Sessions* Judge, Hyderabad, 
has’ convictW accnsed 1 under S. 201, 
I. ’P. C.,*.and ^sentenced him to five 
years rigorous imprisonment^ and tho 
second accused under S. 302,* I. P. C., 
and^entenced him to death, 'l^he case 
also comgs before this Court for con- 
firmation of the death sentence. Ac- 
cused 1 has not appealed to this Court; 
so we»neud njot consider tho conviction 
and sentence in his case. Wo have only 
to congider the conviction and sentence 
passed i«i the case of accused 2. 

The facts of the case briefly are* that 
one Thakumal saw a dead bod^ floating 
ip tho canal called Mubarakwah. Beport 
was sent to the police at Nawabshab, and 
one Sijawal actually made the report.. 
The police started inquiries and, on in- 
quiries being made, it was found that 
Wadero INIuhammad Kirio had disap- 
peared a few days before the discovery 
of the body. On the deceased there 
were five severe injuries on the head 
and tho other parts^and it was evident 
that he had been murdered. The rela- 
tions and neighbours of the deceased 
were called* and they identified the 
body as being that of Wadero Muham- 
mad Kirio. 

There is no reason to doubt the cor- 
rectness of their identification, and it is 
also supported by another so^all piece of 
evidence, namely one slipper of the de- 
ceased which was found in the canal 
near the place where the body is said 
to have been thrown in. It is clear 
therefore taking the evidence as a 
whole Jbhat the body found vms that of 
Muhammad Kirio, and that he was 
murdered. , • 

A considerable portion of the evidence 
in the case consists of the evidence 
against accused 1, who il the son-in-law 
the deceased, while the present ap- 
pellant, Bakhio, was his hari. Ac- 
cused 1 has been acquitted of the 


ofifence of murder, his case being distin- 
guished from that of accused 2, chiefly 
because a confession was made by ac- 
cused 2 whereas no real confession was 
madd before a Magistrate by accused 1. 
There were certain confessions made to 
mashirs by accused 1 as well as by ac- 
, cused 2, but the learned Additional Ses- 
sions Judge has not admitted' those con- 
fessions in evidence, and he has relied 
on the confession of accused *2, before 
the Eesident Magistrate, Nawabshah, 
supported as it is by circumstantial 
evidence. Ifi addition to this confes- 
sion, whfeh will be referred to a little 
later* Uiere is the fact that accused 2, 
who is shown toliave been at the scene 
of the offence shortly before the alleged 
murder of tho deceased, absconded and 
wont off to his own village, which is at 
a considevable distance * away in the 
north of the Nawabshah District, and 
further his name is said to have been 
received by the iiolice from accused 1. 
Accused 2 produced among other things 
*a silk turban which he aliated, belonged 
to the deesased, and which has been 
identified by the witness Jumo as be- 
longing to the deceased. The Chemical 
Analyser stated that blood was found on 
the turban, but that it was insufficient 
for ascertaining whether it was human 
blood or not. This is an item of some 
importance that one would not expect 
that tho turban would have blood on it, 
though other clothes might naturally 
have some blood on them. 

The main evidence against the ac- 
cused is his confession. The learned 
pleader for the accused has taken objec- 
tion on the ground that the accused waSj 
not warned immediately before the con- 
fession was recorded by the Magistrate 
but there is no ruling to the effect that 
this warning should be given imme- 
diately before the confession is* recor- 
ded, or should be repeated again just 
before the prisoner's arrival before the^ 
Magistrate. It may he noted that the 
Magistrate went to the length of*allow- 
ing the accused seven hours to think 
over the question and to decide whe- 
ther ho would make a confession or not. 
There are instructions that time should 
be allowed for reflection, and the Magi- 
strate has certainly given full effect %ol 
these instructions. * 

Another objection taken by 1»he 
learned pleader for the accuAd is feh|bti 
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witness, Ex, 40, Tarachand, has stated 
that the police slapped the accused 
about the time when enquiry was made 
first from him. Whether this witness 
is to be believed or not one cannot tell 
for certain. But in any case it is to be 
noticed that the'" confession before the 
Magistrate was made about t\vo days 
after the alleged slapping. The state- 
ment made by the apcused to the ma- 
shirs at 'the time has been eliminated. 
It is only the confession before the 
Magistrate which, as mentioned above 
is relied on. . ' 

Now in regard to the coniession, as 
pointed oqt by jbhe learned Sessions 
Judge, it is very detailed and it is con- 
firmed in various particulars. It is 
confirmed as stated above by the fact 
that the turban produced by the accused 
has been identified as that of the de- 
ceased, and it is also noticeable that 
Bacho, a person who might have been 
also an eyewitness, was sent away, at 
the time. The confession and Bacho’s 
evidence agree on this point. 

There are several other points on 
which the confession is supported by 
outside evidence. It is noticeable that 
in the confession the accused gives a 
motive for the confession namely that 
the accused had received a sentence 
of 22 days rigorous imprisonment 
for theft of clothes 1 and months 
previously owing to the deceased. That 
also ie supported by the other evidence. 
The accused in the course of his confes- 
sion states that accused 1 was the leader 
in the assault and that it was accused 1 
who induced him to join in the murder. 
Now one cannot blindly accept the 
statement of a person who declares in 
his confession that ho took a smaller 
part in a murder; but in this particular 
case the surrounding circumstances to a 
certain extent make his story probable, 
because accused 1 was the son-in-law of 
the deceased and a person of some posi- 
tion, jvfaereas accused 2 was a hari of 
nt) particular position. Though this point 
does not ^ffect the question of convic- 
tion it seems to me that it can be taken 
into consideration in respect of the sen- 
tence.*- 

Jfae case is in one way rather pecu- 
liar, because the^ person who, according 
lo the confession, yjras the leader in the 
assault, namely accused 1, has been ac- 
quitted because t^e evidence is not 


strong against him in certain respects 
particularly owing to the f^ct that he 
has not confessed before a Magistrate. 
But, looking at the case 'frcvm this point 
of view, it is possible that accused 2 
really did not taka such a -prominent 
part in the murder as accused 1. It is 
Ho be noted also that accused 2 ^r^etract- 
ed his confession. IJe stated befole the 
Committing Magisti'E^te that he was in- 
toxicated and*-thab is \j,hy he made his 
confession. Before the Additional Ses- 
sions Judge he st&tod at one place that 
he did not make any* Statement before 
the Resident Magistrate, wh‘ile at an- 
other place he said that he had origi- 
nally bepn beaten and he was giv^tl a 
meal and' madd giddy. 

Taking the, evidence as a *w hole the 
offence is fully brought home to the ac- 
cused for the reasons given by the learn- 
ed Additional Sessions Judg 0 ‘ nkmely 
the confession and the surroun ling cir- 
cumstances. But there are certain cir- 
cumstances which support the view 
that the present accused was only a 
minor oi^ender in respect of the actual 
murder, and on this ground it may not 
be considered unreasonable to commute 
the sentence to one of transpoi'bation for 
life. 

The learned Additional Sessions Judge 
has not stated in his judgment why he 
passed the death sentence. No doubt, 
it was because the murder •'was a hei-j 
nous one, but still if a muiddr is com-! 
mitted by two persops and one of themj 
takes some minor part and is acting' 
under the infiuence of the other it may, 
sometimes be a case for reduction of the 
sentenc? in the case of the man whoj 
was acting under the influence of the 
pther, especially where the evidence 
against him depends primarily on a con- 
fession. , 

There is one other point to which 
reference may be made. The learned 
pleader for the accused has taken objec- 
tion to the mashj^rnama, Ex. 14, in 
which it is stated that the accused 
showed the sime place of the murder, 
which h^ been already shown by* ac- 
cused 1, 1 agree that jthis mashirnama 
wa^ not of value to the prosecution, and 
that it would .have been better if the 
learned Additional Sessions Judge had 
omitted all reference to it in his judg- 
ment. He has referred to it in the sum- 
ming up of the facts of the case, al« 
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though he has not referred to it in rea- 
sons for conviction. 1 would accord- 
ingly confirm the conviction but alter 
the sentence ^to* one of transportation 
for life. . 

Rupchand, A. J*C. — I agree that 
the sentence of death in the case of ac- 
cused 2 ^hould bp . conjmutad to that of* 
transportation for lifp. 

The main piece of evidence against 
the accused is hi;3 retracted* confession; 
and It showiT that not only did he play 
a minor part but w*a8 induced by accu- 
sed 1 to join^liiEh 'in the offence. He 
was as mucb*a servant of, *the deceased 
as of accused 1 who was the ‘sqp-in-law 
of frhj deceased. The motive alleged by 
the prosecution also show% that* it was 
accused 1 who was interested in taking 
the life of- the deceased. • 

One more point which I wish to refer 
to is rtiat the learned Additional Ses- 
sions Judge hag in the first part of his 
judgment, while narratinj^ the circum- 
stances eft tho case loading up to the 
trial, introduced certain matters wliich 
are either irrelevant or inadoiissible; 
for instance at line 120 of the judgment 
he has said as follows: 

“ The Sub-Inspector was then taken by ac- 
cused 2 to the hurlo of the deceased. Accused 
2 there showed him the scene of ofEonce in pre- 
sence of inashirs. A mashirnama was prepa- 
red about (Ex. 14).’* 

The mashirnama Ex. 11 inter alia 
contains the following statement alle- 
ged to hate been made by the accused 
in presence of thp police and the 
mashirs: 

** He says that the cot on which the murder 
took place is teethe oast of the hurlo at the dis- 
tance of three paces. He says that the head 
of the cot is to tho north and the tail to the 
south. He shows the same place of murder 
which hag formerly bscn shown by theaocu-, 
sed Dur Mahomed.” 

The learned Judge below was clearly 
.|in error in allowing this part of the 
jmashirnama* to be exhibited and was 
jfurth’er in error in referring to it, as 
lalso to the fact that the accused had 
jshown the scene of offence even in the 
{prelimkiary part of his judgment al- 
though be has not made reiere^ce to it 
in the ‘second part of his* judgment 
where he has given reasons for hi? ^d- 
ings. * 

P,N./r.K. Sentence red'nced. 
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(Sind) 

Wild, J. C., and EUpchand, A. J. C. 
Ma\omed Khan and another— Aconsei 
— Appellants. 

V. 

JE^w/vror-^Opposite f^rty. 

Criminal Appeal No. 79^of 1930, De- 
cided on lith July 1930. 

(a) CriminalJP. C. (1898), S. 16^ — Magis- 

trate recording statement of witness under 
S. 164 cannot be examined as first witness 
with view that aforesaid Vitness would re- 
sile from part* of ^statement so recorded to 
save one of gccused — Such statement can be 
recorded in evidence only for limited pur- 
poses and a^ter examin^g thah aforesaid 
witness. * 

An Honorary Magistrate who haci recorded a 
statement of a witness under S. 104 was exa- 
mined as the very first wrtnoss and asked to 
prove the statement, with a view that the 
aforesaid witness would resile from part of the 
statement so recorded to save one of the ac- 
cused. 

Held : that this should not have been per- 
mitted. Tho statement could only be recorded 
in evidence for certain limited purposes and^ 
enly after examining that afo1res»M witness. 

[P 1146 0 1,2] 

(b) Criminal P. C,, (1898), S 297 — Accus- 
«^d represented —Court should direct jury to 
take arguments into consideration— Charge 
need not be elaborate. 

Where tho accused are represented, tho Court 
may, having regard to the Bxill and elaboration 
with which rival contentions are placed before 
the jury by oounsel on both sides, make the 
charge not so elaborate, but direct the jury to 
take the arguments into consideration : 27 
Horn. 644, Ref. [P 1146 C 2] 

(c) Criminal P. C. (1898), S. 418 — Dis- 
crepancies in evidence should be brought on 
record of Sessions Judge and not in High 
Court. 

If there are any discrepancies in the evi- 
dence as recorded in a ^Magistrate’s Court and 
tho Sessions Court, it is for the accused to 
bring them on tho record of the Sessions Court 
so as to aSord an opportunity to tho prosecu- 
tion to explain them. The High Court will 
not look into such evidence. If the accused 
are unrepresented in the Sessions Court, they 
have to thank themselves for it. [P Il47 C 1] 

(d) Criminal P. C. (1898), S. 297— Accused 

unrepresented— Judge while charging jury 
should bring to their notice, likely argu- 
ments that would be advanced by pleader, 
if accused had been represented. * * 

Per Wild, J, C. — Where in a S^essions Court 
an accused person is unrepresented, it is parti- 
cularly necessary that the Judge while charg- 
ing the jury should bring to their notice the 
arguments which would have been used* if he 
had been represented by a pleader ; else there 
is a chance that if the case goes to &ppQalf it 
will be urged that there was a non-direction m 
the charge of the jury. [P 1147 C I'l 

T. 7. Thadhani—toi Appellants. 

C. M, for Crown.* * 
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Rupchand, A. J. C. — The presenfc 
appellants who were accused 1 and 3 in 
the lower Court and two others Sardar 
Begum and Ashian who have not ap- 
pealed were all tried by the lefarned 
Additional Judicial Commissioner for 
an offence under S. 366, I. P. 0., and the 
jury having returned a unanimous ver- , 
diet of guilty^ against them were con- 
victed and sentenced under that section 
to different periods of ifbprisonmont, 
the maximum being one year. 

The facts of t'he case are simple. It 
appears that Sardar Begatli is a ^prosti- 
tute. She has a daughter iSamed Giil- 
zar who was also brought up aa a* pros- 
titute, and probaBly dn whose canning 
Sardar Begam had been living for some 
years. The complainant Budan is a 
motor-driver, a young man of 23 years 
of age. It appears that Oulzar took a 
fancy to him and went to live with him 
in his house where he was living with 
his married wife. Before she did this, 
she presented an application to the 
City Magistrate that she was not will-* 
ing to live as a prostitute and wanted 
to live a married life. Evidently her 
intention was to marry Budan but be- 
fore the marriage took place she was 
taken away once before by her mother 
from the house of Budan but she came 
back. She was again forcibly taken 
away by all the four accused, and con- 
fined in the house of accused 1 from 
where she was rescued by the police 
after the present complaint was filed by 
Budan. She has now married Budan. 

The accused were not represented in 
the Sessions Court and it appears that 
to a certain extent the procedure adop- 
ted by the trial Court with regard to 
admission of certain pieces of evidence 
particularly the statement of Guizar re- 
corded under S. 10*1, Criminal P, C., 
was nbt correct. The summing up of 
evidence to the jury was likewise defeo- 
tive. The very first witness examined 
in the case was Mr. Ardeshir. H. 
Mami, Honorary Magistrate, and was 
asked to prove the statement of the 
witness Guizar recorded by him under 
|S. 164, Cfriminal P, C. This was evi- 
dently; done as it was expected that 
Guizar would resile from a part of her 
js&^tement with tbo object of saving her 
mother Sardar Begum who was one of 
tb^ accused. This should not have been 
permitted. The statement could only 


be recorded In evidence for certainj 
limited purposes and only a^fter Gulzarj 
had been examined. When Guizar was 
examined as a witness, ^be was not 
cross-exammed with reference to her 
previous statement, under « S. 164 . and 
was Dot'asked to explain how she made, 
it. Under the qircunistances , it- wa^ 
hardly fair to Sardar ‘ Begum Ibhat use 
should have* been made by the learned 
Additional Judicial tlomjpiissioner in his 
charge to the * jury o'! thie «statement. 
Sardar Begum bas not appealed. It is 
therefore not neceS^atry'for us to consi- 
der tihis point any further un the pre- 
sent apppal. 

Therg is no mention in the charrgo 
whethe? the relevant sections were ex- 
plained to tjie jury. Bub wo, are in- 
clined to thp view thatotbis is due to a 
mistake of the stenographer. 

Our attention has how.ev0t been in- 
vited to the direction of the learned 
Additional Judicial Commissioner con- 
tained in the following passage : 

** There is also one other fact which you 
must bear in mind, that is, that Clulzar was a 
prostituter It might however be argued as to 
what was the object in taking away Ciulsar 
from the bouse of tbo complainant to the 
house of the accused. It is admitted that tbo 
girl and her mother accused 2, are prosti- 
tutes. The only inference is that Guizar was 
removed for no other purpose but immoral 
purpose.** 

lb has been argued and not witljout 
just cause that a direction given in such 
positive terms was likely ta mislead 
the jury, that the^ jury shcmld have 
been left to draw an inferenceSrom the 
facts for themselves and that if the 
learned Additional Judicial Commis- 
sioner wished to express his own opi- 
nion he should have qualified it by 
.warning the jury that it was for them 
tc draw their own inference treating, 
his opinion for what it is worth. 

Lastly it has been argued that the 
summing up is altogether defective as 
it does not bring out the discrepancies 
in the evidence and that it therefore 
infringes the provisions of S. 297, Cri-i 
minal P.*C, It is no doubt true.fihat in: 
certain cases where the accused, arej 
represeiffcad the Court paay. having re-j 
gard to the elaboration and skill withi 
wliich‘ rival contentions are placed be- 
fore the jury counsel on both aides, 
xnake the charge not so elaborate but 
d*irect the jury to take the arguments 
into consideration : see Emperor v- MalA 
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Wild, J, C., and Rdpchand, A. J. C. 


1930 

gowda (l). But the accused were not 
represented in this case and therefore 
something more might have been said 
for the accusei}. • 

Under the circumstances we have 
examined* the evidence to see if the 
offence with which .the accuseS were 
Charged had been proved. JThe learned 
counsel Vks prabticalfy admitted that 
on the record of th*e case as it stands 
there can be no otfter coD*clu9ion than 
that the apouse3*did forcibly remove 
Gulzar from the house- of Budan with 
one 'of the oi^lectsfipeciiied in the sec- 
jtioit. But tlfe learned counsel has a^ked 
jus to look at the record of the Magis- 
jtrabe’s Court to satisfy ourselves that 
ithere^aro certain discrepancies** in the 
[evidence a^recorded in the Magistrate’s 
Court and the •Sessio*ng Cfourt. I am 
afraid we cannot do tha£. If there 
were amy disccepancieau it was for the 
, accused to bring them on the record of 
the Segsions Court so as to afford an 
opportunity to the prosecution to explain 
ithem. If they were unrepresentend in 
Ithe Sessions Court they have to thank 
jthgmselves for it. 

For these reasons 1 would confirm the 
conviction and sentence and dismiss 
this appeal. 

Wild. A. J. C . — I concur and have 
very little to add. But there is one 
point which occurs to me and that is 
that where in a Sessions Court an ac- 
cused pevson is unrepresented it is 
particularly necessary that the Judge 
while ch^ging the jbry should bring to 
their notice the arguments which would 
have been usgd if he had been represen- 
ted by a pleader. Otherwise there is a 
chance that if the case goes to appeal, 
it will be urged that there was a non- 
direction in the charge to the jury. As 
an instance of that, in the present case, 
I might mention that in the first report 
the complaipant Budan states that he 
cannot give names of the witnesses, yet 
a witiness was examined (Taj Mahomed) 
who according to th*e complainant had 
come t^ the house as the complainant 
wishisd t.o consult him. An argument 
could have been^ founded on, t2e state- 
ment msKle in the first report that the 
witness Taj^Mahomed was not pVesfint 
at the time of abduction.** 

B.V./R.K. Appeal diwiisscd. 

7l) [1903] 27 Bom. 644=4 Bom. L. K. 6^ 


Bajahali llaftsanaM — Accused — Ap- 
plicant, 

V. 

Emperor — Opposite Party, 

Criminal Revn. Appln.^No. 65 of 1930, 
decided on 7th July 1930. 

(a) Crimmai P. C. (5 of 1898), Ss. 195 (3) 
476, 476 (b) and 537 — -^Application under 
S. 476 for prosecution of person rejected'— 
On appeal appellate Court remanding^pro- 
ceedings which led to complaint being filed 
and conviction of the person— Illegality in 
order of^reman*d not leading to failure of 
justice held Covered by S. 537 — S. 403 or 
Ss. 366 and 369 are not applicaple in such 
a case — *Cniminal .P. C. (1898), Ss. 403 
and 3C6. 

Thero is nothing in the tiocle which lays 
down that once a Magistrate declines under 
S. 47C to fila a complaint, bo ie functus officio, 
or that a complaint subsequently fil sd by him 
confers no jurfsdiotion to deal with the person 
complained against. It is hardly open to argu- 
ment that a refusal by the Magistrate under 
S. 47G, to die a complaint against an accused 
person, attracts the applicability of the doctrine 
jf autri^ fois acquit enunciatedlby S. 403, or that 
it amounts to judgment within the meaning o£ 
Ss. 366 and 360 which may not therefore be 
subsequently reviewed. [P IU8*0 1] 

Where an application under S. 476 for pro- 
secution of a person is rejected, but on appeal 
the appellate Court, purporting to act under 
S. 476 (b). remands the proceedings for further 
enquiry which results in the complaint being 
filed against the person, and his conviction, the 
procedure followed is in strict conformity with 
the Code, and though the order of remand may 
be illegal, where the illegality has not led to 
failure of justice, ) t is sufficiently oovered by 
tho wide provisions of S. 537: 2-5 Mad. 61 

(P.C), DiH. [P 114SC2J 

(b) Criminal P. C. (5 of 1898), S. 439— 
Every illegality does not call for inter- 
ference. 

It is well settled that every irregularity or 
illegality does not ipso facto vitiate a trial or 
call for the exercise of the powers of inter- 
ference by the appeliata or revisional Court, 

LP1U6C2] 

T, V. Thadhani — for Applicant. 

D. N, 0, Sulliean — for the Crown. 

Judgment. — The applicant has been 
cDuvicted and sentenced to two months, 
rigorous imprisonment for an offence 
under S. 211, 1. P. C. His appeal tfo thi^ 
Court on its Sessions Court side has 
been dismissed. He has now come to 
us in revision. It appears that he had 
filed a complaint in the Court the 
City Magistrate of Karachi against two 
persons, Muso and Wahdalshah;\igaiiJ^ 
the former for assault and against the* 
latter for incitement. The defence^of 
Wahdalshah was an alibi, and gbis case 
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^ae that on the date of the assault be 
was on Government duty somewhere at 
Pano Akil outside Karachi and he pro- 
duced a railway pass and certain 
entries to prove his alibi. He was 
acquitted, lie then applied to the 
learned City Magistrate under S. 476, 
Criminal P. 0., for prosecution of the 
applicant, but his application was rejec- 
ted. On appeal to this Court the 
learned i Additional Judicial Commis- 
sioner, purporting to act under S. 476-B 
of the Code, remanded the proceedings to 
the learned City Magistrate- for a 
further inquiry which res‘alted in a 
complaint being filed by the Itearned 
City Magistrate against the applicant, 
and to bis conviction. 

It is argued on behalf of the applicant 
that the order of the learned Additional 
Judicial Commissioner remanding the 
proceedings to the learned City Magis- 
trate was ultra vires and that .therefore 
the subsequent inquiry held by the 
learned City Magistrate and the com- 
plaint filed by him were equally ultra 
vires and conferred no jurisdiction on 
the trial Court to deal with him. 

Now there is a good deal tc be said in 
•favour of the applicant with regard to 
the first proposition propounded by the 
learned counsel, but that does not mean 
that the alleged consequences neces- 
sarily follow. Our attention has not 
been invited to any provisions of the 
jCode which lay down that once a Magis- 
Itrate declines ,under S. 476 of the Code 
to file a complaint, he is functus olHcio, 
joT that a complaint subsequently filed 
Iby him confers no jurisdiction on the 
Itrial Court to deal with the person com- 
Iplained against. It is hardly open to 
largument that a refuss^l by the Magis- 
Itrate under S. 476 of the Code to file a 
complaint against an accused person 
attracts the applicability of the doctrine 
of autre fois acquit enunciated by S. 403 
of the Code, or that it amounts to a 
judgment within the meaning Ss. 366 
and 369 of the Code, which may not 
therefore be subsequently reviewed. 
All that' ^S, 195, Cl. (b) requires is that 
’certain offences which are said to have 
been, committed in or in any relation to 
einy proceedings in any Court should not 
^ taken cognizance of esccept on the 
«*complaint in writing of such Court or of 
some other Court to which such 'Court 
was subordinate. The provisions of 


that section have been sufficiently 
complied with. The triaji has pro- 
ceeded on a complaint of the Court 
before which the alleged^ offence was 
committed. • It is therefore difficult to 
see how the present trial can be .said 
to have been vitiated. 

* An order passed.on a ^second applica- 
tion for ganobioq, the first having 
been dismissed for default, (in 15 Cr* 
L. J. p. 71) an ordpr revoking a 
sanction granted ex paito {in 2. Weir 
p. 194) and an Order granting a 
fresh sanction wh6n* tHo first order 
was ^'revoked on techjiical* grounds (in 
2 VJeir ,v. 195 and (1911) M. W. N» 
p. l(.OO), have been held to be ord-ers 
passed with jurisdiction: see noJes of 
Sohini. 1925^dn„(p. 476). . 

If the applicant objected to an order 
of remand as ultra vires it was his duty 
to have got it rectified; and agaiL, if ha 
wished to challenge the validity of the 
subsequent proceedings or wished to 
have the complaint withdrawn, he 
should likewise have moved in the 
matter at the proper time. 

It is well nettled that every irregu- 
larity or illegality does not ipso facto 
vitiate a trial or call for the exercise 
of the powers of interference by the 
appellate or revisional Court, The case 
of Suhramaniam Aiyer v. Emperor (l) 
has been distinguished by their Lord- 
ships of the Privy Council in Abdul 
Hehman v. Emperor (2) (at p, 109 of 
54 /. A.) as being a case whera the pro- 
cedure adopted was one which the Code 
positively prohibited, and it was possible 
that it might have worked actual in- 
justice to the accused. 

In the present case neither of thosej 
conditions exist. The procedure adopted 
by the Court below is not only not con- 
trary to any positive prohibition con- 
tained in the Code, but is in strict con- 
formity with it, and the illegality ini 
the order of the learned Additional! 
Judicial Commissioner has in no way 
resulted in a failure of justice, and it iaj 
BufficienWy covered by the ver,y wide 
provisions of S. 537 of the Code, Wf> 
accordingly dismiss the application anl 
confirm the conviction and sentence, 

KN./e.K. Revision dismissed, 

^1i)' flo62Ty5 Mad. 61=28 Xa. ’ 1257=8 Sar. 

16 (P. 0.). 

(a) A. I. R. 1927 P. C. 44=54 I. A, 96=100 
I.O. 227=28 Cr.L.J. 25 9=6 Rang. 53(P.O.)/ 
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1930 Cr. Cases 1149 (1) 

(Madra*) 

* P AND ALAI. J. 

In re Appaeamy Mudali — Petitioner. 

Criminal Revn, No. 472 of 1930 and 
Grim. Revn,* Potn. No. 436 of 19i30, De- 
cided on 28th July 1930. ^ 

Criinivl P. C.^ (1898), S.*117— Joint in- 
quiries* under S. 117 ^re not illegal even 
where part of inquiry is under Criminal 
P.C.(1898). S. 110,CK(f). \ 

Joint! inquiry's under S. 117 are not illegal 
even where part of the inquiry is under Cl. (f), 

S. 110. The evideyioe *of reputation admitted 
against the several (le^sons should of oourso 
not* be agaiifht each accused separately but 
against them all together : A. T. R. 1025 Mad, 
189 and 27 Gal. 781, not Foil,; A. f. R, 1023 
Rel, on, ^ [P JULIO 0 1] 

P. Visivanatha Ayyar — for Petitioner. 

Order. >--It k urged thjt the joint 
trial of the petitioner with two other 
persona ’^hoedid no4 appeal to the 
Sessions Judge and have not applied to 
this Ooyrt was illega). The ailegafcion 
against them was that all the three of 
them were together assooiated in a 
course of criminal conduct su(jh aa to 
brin g them under Cls. (a), (d), (o) and ({), 
S. 110, Criminal P. C. In such cases 
S. 117 (5) clearly gave the Magistrate, if 
he thought it just, the power to deal 
with ail the accused in the same in- 
quiry. But it is said tha(i joint inqui- 
ries under 117 are not legal where 
part of thei inquiry is under Cl. (f), 

S. IIO, arWl for ihis the decision fn re: 
Kutii Gqundan (1), which itself cites 
In Hari ^elang v. (fueni^EmpresH (2), is 
relied upon. There is a sentence in the 
latter decision which is incorporated 
into the former to the effect that there 
can be no connexion between them (the 
accused) in regard to their characters , 
BO as to make them dangerous persons. 
But this was not the ground of decision 
in those cases which were decided on 
the ground that where several accused 
are being jointly tried under S, 110, 
evidence ^of misdeeds against each of 
them singly should *not be admitted 
against^the others as this will Naturally 
^prejqdioe. these orders. And Walsh. J., 
makes this clear in Empero% v. Angu 
Singh (3) (at p. Ill of 46 All). More 
than this,' I think none of the * cales 
cited before me go to siSow and I find 

(1) A. 1. R. 1925 Mad. 189=86 1. 67 Jo.' 

(2) [1900] 27 Cal. 781=4 O.W,N. 631. 

(S) A. I. R. 1923 All. 3S=45 All. 109. 


myself unable to agree to the genoralj 
proposition that where proceedings arei 
taken under S. 110 (f) several persons! 
should not be dealt with together Thel 
evidence of reputation admitted against 
them should of .course not be against 
each accused separately but against them 
all together. In this case, as the judg- 
ment of the learned Sessions Judge 
shows, the evidence was clear that the 
petitioner alcmg with* the other two men 
were pursuing a course of extortion and 
terrorizing, for which* tliey wore all 
equally* responsible and on which they 
had jointly earned the evil reputation 
to wWeb several respectable ^witnesses 
spokg. I o!ln see fto error or irregularity 
in the trial. The petition is dismissed,. 

P.R.S./S.N. Bevi'don dumisfied. 

1930 Cr. Cases 1149 (2) 

(Madras) 

BrASLEY, 0. J., AND W^ALSH, J. 

Konda Reddi and others — Accused — ^ 
Petitioners. 

V. 

Mangala Eespondont. 

Criminal Revns. Nos. 96H and 969 of 
1929, and Criminal Revn. Petns. Nos. 
872 and s73 of 1929, Decided on 14th 
July 1930, from judgment of Boss. Judge, 
Anantapur, in Criminal Appeal No. 5 of 
1929. 

Criminal P. C. (1898), S. 428— S. 428 does 
not enable appellate Court to substitute 
offence in respect of which there has been 
no conviction and then call for additional 
evidence supporting the offence. 

Seofiion 42S moroly enables an appellate 
Court; if it thinks it necessary to call for addi- 
tional evidence which will explain or clear up 
or supplement within limitations the evidence 
for prosecution in support of a charge which 
has resulted in conviction and does not enable 
the appellate Court to substitute an offence 
in respect of which there has not been a con- 
viction and then say that additional ovidcuce 
must be called which may support speh an 
offence. [P ll'iO 0 2, P 1151 0 1] 

K. V. Sesha Ayyangar, T. Jagannadha 
Ban Baidu, E. S, Jayarama Ayyar for 
Nugent Grant and D. B. Venhatesa 
Ayyar — for Petitioners. , * • 

K. V enkataraghavachariar — for the 
Crown. ^ 

Order.— Pour persons, including the 
appellants in Criminal Revision • Case 
No. 968 of 1929 (accused 2 and 3)pand 
appellant in Grimiifiiil Revision CaA 
No. 969 of 1929 (accused 5) were convic-* 
ted by the Joint Magistrate of Penukonda. 
for offences under ^s. 347 384 < 



1160 


Konda Reddi V. Babanna 


1930 


I. P, 0., for wrongful confinemenfc to ex- 
tort property and extortion. 

The facts oan be dealt with quite 
shortly and they are that on 3rd De- 
cember 1927 a document was registered 
by the District Registrar at Anantapur 
the material portions of which ran as 
follows:. 

“Deed of sale caused to be written and given 
to Nethi Narayanappa of Pamdurthi. To dis- 
charge debts due to obhers for fbe purchase of 
mango trees, I have received from you in cash 
this day Bs. 300. The land sold to you for 
this suni is S. No. 882, extent 0.71 acres, 
with the various fruit trees staniinp thereon. 
1 have put you in possession this, day. Hence- 
forward you will have all my rights. My 
lieirs and I will have nothing to do^wilSh it." 

Then there is thd mark* of Mangala 
Babanna who admittedly was an illi- 
terate person, and the two witnesses are 
accused 2 and 3. Upon this document 
were founde’d the two charges against 
the accused, the prosecution case being 
that Mangala Babanna was by conGne- 
ment and extortionate methods made to 
execute that document; that ho, as a 
matter of fact, was not the owner of 
the property at all; and that it was a 
spurious document got for the purpose 
of defrauding others. In support of the 
prosecution case some evidence was 
given to show that, whereas in the body 
of the document Rs. 300 was stated to 
have been paid by way of consideration 
none in fact was paid. Though the 
.question of consideration was quite an 
irrelevant one to the two charges then 
before the Court, because both the 
•charges could be supported equally well 
whether there had been consideration 
passing or not, the Joint Magistrate con- 
sidered it as of some importance as sup- 
porting the case for the prosecution aud 
dealt with it. This resulted, as before 
stated, in the conviction of four of the 
accused three of whom are the appellants 
here. ‘ The case then came up before 
the learned Sessions Judge of Anantapur 
and he, after going very carefully into 
the facts in a very lengthy and elabo- 
rate 'judgment, came to the conclusion, 
to put ii| quite shortly, that the evidence 
certainly did not support the conviction 
of the' accused of either offence. He 
then resorted to a procedure which is 
called in question here. Having come 
jO the conclusion that no conviction 
vunder Ss. 347 and 384, 1. P. C., could be 
-stfpported upon the evidence, he dealt 
'iwith the evidence given with regard to 


the consideration which passed for the 
document and decided for reasons which 
he has given in his judg'msnt that a 
charge could be framed under S. 423, 
I. P. G., and that in order that such a 
charge might be framed there should 
be additional evidence before him ; and 
he accordingly made order that the 
Joint Magistrate should take evidence 
on the question as to whether or not 
the Rs. 300 consideration or any part of 
it passed on the date or at about the 
time of the exeeution of that document. 
The result of that enquii^y was thac he 
proceeded upon the additional evidence 
which came before him and found that 
no consideration for the sale did pass. 
Ha thereupon framed charges against 
the appellants under S. 423, I. P. C., 
acquitting the other a«ccused who re- 
mained before him ; aud, having framed 
those charges, he»proceddad trb o:ice, for 
the reasons which he has given in the 
earlier part of his judgment, to , convict 
the appellants and ordered them to pay 
Gnes amounting, in the case of the 
accused 3, to Rs. 500, and in the case of 
accused 2 and 6 to Rs. 1,000 each, in de- 
fault of which there was to be a term of 
imprisonment. 

The matter reduces itself to this; Was 
the procedure adopted by the learned 
Sessions Judge a proper one or not ? It 
is of course conceded that under S. 428, 
Criminal P. C., an appellate Court, in 
dealing with an appeal under the chap- 
ter in which the section appears, may, 
if it thinks it necessary, order addi- 
tional evidence to be recorded after 
stating its reasons for so doing and either 
may take the evidence itself or direct it 
to bo taken by a Magistrate, and it was 
purporting to act under this section that 
the additional evidence was ordered to 
be taken by the learned Sessions Judge. 
The strong criticism that is made here 
by Mr. Jayarama Ayyar is .that the ac- 
cused had been convicted under Ss. 347 
and 384, I. P. C., and had appealed to'i 
the Sessions Cour^ of Anantapur against ‘ 
their conviction for those offences and 
none other, and that there \yas no ap-^ 
peal agkiust any conviebiop under S. 423, 
I. P. C., because there had not- been any 
ccNivfction or any trial even for an 
offence under* that section. He con- 
tends that S. 428, Criminal P. C., merely! 
deals with an appeal against a oonvio-| 
tion and does not enable the appeUate[ 
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Court; to substitute an offence in respect 
of which there has not been a con- 
viction an^ then say that additional 
evidence mu^ he called which may 
'Support such an offence. We think that 
that crit*ioUm is clearly correct and 
well’ founded and *that S. 428. Cri- 
jtainal P. G., merely enable^ an appellate* 
Court. <df ft thinlfs it ^necessary, to call 
for additional evidence which will ex- 
plain or clear ug or K^erhaps*. supplement 
within limitations^ the evidence for the 
prosecution in support of a charge which 
lhas resulted i#^ conviction and which 
coirviction i% the subject of an appeal, 
and that it does not enable an appellate 
Court to adopt the procedure arfojited in 
this Base by the learned Sessions Jud^e. 
He might— although we say nothing 
about its being proper *in thjs case, it is 
merely an indication of a possible proce- 
dure-^ave pidicated* that a charge 
under S. 423. 1. P. C., might be framed 
and sept the case back again for retrial. 
But in tUs case he did not adopt that 
procedure and we are of the opi*nion 
that this petition must be allowed. The 
co/ivictions will be set aside and the 
fines paid will be refunded to the appel- 
lants. 

P.R.S./r.m. Petition alloioed. 

1930 Cr. Cases 1151 

(Rangoon) 


Additional Sessions Judge granting or cancell- 
ing bail is ultra vires. [P 1152 G 1, 2] 

(c) CriminabP. C, Ss. 497 and 498— Of- 
fence punishable with death or transporta- 
tion — High Court will not usually grant 
bail. * 

The High Court should not grant bail in 
oases where a person is charged with offences 
punishable with death or transportation for 
.life except for exceptional and very special 
reasons. % [P 1152 C 2} 

O'de Glanvillc — for Applicant. 

Asfiistant (hwrnm^nt Advocate — for 
the Crown. 

Judgment.— Maung'Ba Maung, Secre- 
tary of the M&ubin Municipality, is ac- 
cused und^ S. 409, I. P. C., of commit- 
ting criminal breach of trusj. Having 
been* arrested on 7th July 1930 he was 
sent up ‘before the Head-quarters Ma- 
gistrate on 8th July 1930, with a view 
to obtaining a remand. The Magistrate 
was of opinion that there* was a prima 
facie case against Ba Maung, but on the 
authority of Maho7ned Enaoof v. JSm- 
peror (i) considered that he had power 
to release Ba Maung on bail and pro-" 
beeded to do so. The District Super- 
intendent of Police, Maubin, thereupon 
applied to the Additional Sessions Judge. 
Maubin. to have this order cancelled. 
The Additional Sessions Judge, Maubin. 
very rightly pointed out that the case of 
Mahomed Eusoof v. Emperor (1) had 
been overruled by a Full Bench ruling 
in the case of Ew^peror v. Nga Sail Htua 


o Doyle, J. 

Mauntj^a Maung — Accused — Appli- 
cant. , 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Appln. No. 338-B of 
1930, Decided on 24th July 1930, from 
order of Addl. Sess. Judge, Maubin, D/- 
11th July 1930. 

(a) Criminal P, C., S. 497 — Offence under 

S. 409, Penal Code — Magistrate cannot 
grant bail. * 

Under the provisions of S. 497, Criminal P. 
< 3 ., a Magistrate has no pDwer to grant bail in 
oases falling under S. 403, Penal Coda: A, /. £1, 
1927 Bang. 205, Foil ; A, I. B. 1926 Bang. 51, 
Held obsolete. • [p 1152 0 Ij 

(b) Criminal P. C., S, 17— Ordef of Addi> 

tional Sessions Judge, granting or cancel- 
ling .bail . without special powers is ultra 
vires. ^ ^ 

The Co.de of Crilninal Procedure strictly 
limits the powers- of an Additional Sesstbns 
Judge to sufth as are oon^^rred upon him 
directly by the Local Government or by the 
Sessions Judge of the division in which he 
exercises power. Power to grant or cancel bail 
could b3 conferred on him under S. 17. Where 
no Buoh power is ooixfarrad, tho order of an 


(2) and cancelled the order for bail. 

The High Court is now moved in revi- 
sion on the ground that the order of the 
Additional Sessions Judge was ultra 
vires. This application is opposed by 
the Assistant Ciovernment Advocate on 
the ground that, whatever the powers of 
the Additional Sessions Judge may be, 
the original ordei: was ultra vires, and 
he further urges that this is not a case 
in which the High Court should use the 
powers of revision in enlarging *an ac- 
cused on bail. 

" The provisions of S. 167, Criminal P. 
C., by themselves would leave it in doubt 
as to whether a Magistrate l^efore whofti 
an accused could be sent for a remand 
preliminary to sending him u^) for trial 
bad any power other than of ordinary 
detention of the accused beforevbeing 
sent to a Magistrate having jurbdictijin 
for trial purposes. It has been however 

"(irA.l’R7l926 Rang.“5i^93 LC. 65=27“ Cr? 
L.J. 401=3 Rang. 538. * 

(2) A.I.B. 1927 lUng. 205=104 M}. 101=28 
Cr. LJ. 773=5 R4ng. 270 (P.B.). 
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the pracbioe in this province in the past 
to regard the term ‘Magistrate** under 
S. 167 as synonymous ^ibh Court*’ 
under S. 49C, Criminal P. C., and bail is 
habitually granted in cases falling under 
S, 167, Criminal P. C. It is not neces- 
sary for the purpose of this case to dis- 
;ouss the question as to whether bail can 
;be granted under 8. 167 by Magistrates, 
isince it is clear that under the provi- 
isions of S. 497, Criminal F. C., coupled 
iwith the Full Bench ruling above men- 
Itionod, a Magistrate has no power to 
'grant bail in cases faljing*^ under S. 409, 
I. P. C. 

As to the legality of'the actipn of the 
Additional Sessiobs Judge ifi tjanc(jlling 
the bail order the Assistant* Govern- 
ment Advocate argues that the Addi- 
tional Sessions Judge, Maubin, acted as a 
Court of Rjsssions under S. 497 (6), Cri- 
minal P. C. By office order of the Dis- 
trict and Sessions Judge, Myaungmya- 
Maubin, dated 30th July 1927, the Addi- 
tional Sessions Judge was empowered to 
hear all criminal appeals under S. 409, 
Criminal P, 0., criminal miyoellaneous 
cases under S. 123 (2), Criminal P. C., 
land to preside over Sessions trials of the 
'Maubin District. The Coda of Criminal 
Procedure strictly limits the powers of 
Ian Additional Sessions Judge to such as 
are conferred upon him directly by the 
Local Government or by the Sessions 
Judge of the division in which be exer- 
Icises power. Thus S, 17, Criminal P. G,, 
enables the Sessions Judge to make pro- 
vision for the disposal of any urgenb ap- 
plication by an Additional Sessions 
Judge when the Sessions Judge is un- 
avoidably absent or incapable of acting. 
S. 123 (2) provides that where a Magis- 
trate orders a person to give security 
for a period exceeding one year and 
the person does not give such secu- 
rity, hb shall be imprisoned pending the 
orders of the Sessions Judge, and the 
proceedings shall be laid as soon as con- 
veniently may be, before such Court. It 
13 hdwever made clear by S. 123 (3.B) 
that the word Court does not include an 
Addition^ Sessions Judge, since a Ses- 
sions Judge may in his discretion trans- 
feral?^ proceedings to an Additional Ses- 
sions Judge. S. 193 says that no Court 
of Sessions should take oognizsnee of 
^ny offence as, a Court of original juris- 
didtion unless .the accused has been 
committed to it, but S« 193 (2) only per- 


mits Additional Sessions Judges to try 
such cases as the Local Government or 
the Sessions Judge may makeover to 
them for trial. S, 40Q ^tates that an 
appeal to the Court of Sessions or Ses- 
sions Judge shall be heard the Ses- 
sions Judge or by Additional Sessions 
v^Judge provided that an Additional Ses^ 
sions Judge shall hear only such'appcals 
as the Local GoverAment or as the Ses- 
sions Judge piay mafke over. The alter- 
native phrase in S. 409 ^'ugge^ts that the 
Court of Sessions normally means the 
Sessions Judge, and Ahat *tiho phrase “the 
Couj;b of Sessions** only refei^ to the Ad- 
ditional Sessions Judge in cases in which 
he has proper seisin. S. 438 restricts^the 
po%yors'ofan Additional Sessions JJudge 
to such cases only as have been trans- 
ferred to hini .. . 

It would appear therefore that accord- 
ing to the Code a^i AdclitionaV S^pssions' 
Judge can only be regarded as exorcising 
the powers of a Court of Sessions whore 
these powers are specially conferred, 
upon him. Power to grant or cancel 
bail in cases like the present could have 
been conferred upon him under S. 17. I 
am therefore of opinion that the ordor^ofi 
the Additional Sessions Judge was ultra 
vires. 

As regards the desirability of enlarg-! 
ing the accused in the present case on: 
bail it has been laid down time and! 
again that the High Court should not,’ 
grant hail in cases whero a ^person is! 
charged with offences punishable with| 
death or transportation for life except;' 
for exceptional and very special reasons,! 
No such reasons have been urged before; 
this Court, while affidavits have been' 
sworn on behalf of the prosecution which 
would suggest that prima facio it was 
de.sirable that the applicant should be 
kept in custody. The orders of the Head- 
quarters Magistrate allowing bail are 
set aside. 

K.N./r.K. Order accordingly^ 
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• HAND W'R I T I N G : 'Some Common Fallacies 

• • • • 

BY F^-Brbwbstbb, P.R. M. S.. Document Specialist, Calcutta. 


4here arer a surprising number of 
fallacies prevalent concerning hand- 
writijjig, chiefly because of dogmatic 
statementis by persons who have never 
given the subject any serious study, and 
who are; theAfore, not •qualified to 
speak about it. 

Not^iany persons ^11 be found who 
will admit their complete ignorance of 
the su43ject, as almost everyone has 
more or l^ss pronounced views of ^ one 
kind or another, and such is the*per- 
versity of human nature, the less quali- 
fied the speaker the most vehement is 
the assertion. 

Whatever excuse there may be for 
ignorance on the part of the layman, 
there can be none at all for the pro- 
fessional expert who circulates what 
may be mildly termed inaccuracies. It 
may be that^ such inaccuracies are due 
to ignorahce, but more probably they 
are the outcome of % desire to sustain a 
fanciful theory, or an alleged test, or 
system, of some kind. 

A very common fallacy is that per- 
sons write different hands with differ- 
ent pens, and it is a belief that has the 
support of alleged authority. A writer 
becomes habituated to the use of a spe- 
oial pen, or one having a 4 )articular 
point, and most persons find it difficult, 
or at least awkward, to write with any 
other kind ; but a strange pen does not 
cause such a writer to write a hand 
fundamentally different from that 
which he normally writes. The fact is 
that* a change of pen only# causes 
(though not very often) a isuperfioial 
transformation that becomes apparent 
on a brief i&vestigation. ^A broad or a 
fine pen will, of course, cause the 
strokes of the writing to be wide or 
narrow, but such variation in the width 
1930 J/5a/i 


of the^strok*es has no effect on the writ- 
ing itself) 'v^hich remayis fundamentally 
unaltered. One need only sit down and 
write with various pens to verify the 
truth of this. 

A stub pen, such as the .common " re- 
lief may appear to change * the posi- 
tion of the shading or emphasis nor- 
mally employed by a writer, though in 
reality shading is not possible with a 
stub pen. What may be mistaken for 
shading is a broad stroke at a given 
point caused by the position in which 
the pen is held with relation to the line 
of writing. Superficially a stub pen 
may appear to cause an alteration in 
the writing, but actually it does not 
do so. 

On the other hand a stylographic pen 
makes all the strokes in a writing of the 
same width, and there is no variation 
in the width of the up and down 
strokes. The appearance of the writing 
of a person using a stylo, who normally 
favours a broad smooth pen, may ap- 
pear radically different at a casual 
glance, but a brief examination will 
show that the difference in pens causes 
no radical change at all, because the 
general style, size, and proportion will 
remain the same. * 

While the shibboleth of different 
pens with different hands ” is exceed- 
ingly common, one very rarely heai^s of 
anyone claiming to write different 
hands with a pen and a pencil, yet if it 
were really true that different instru- 
ments caused different writings, it is 
only reasonable to assume that wfiting 
with a pencil would be altogeth^^r 
different from that with a peh. Th%, 
fact is that there is no radical di£(pr- 
enoe in the normal writing of tj^e same 
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person with pen or pencil. A pencil, 
however, has the effect of causing some- 
writers to write faster than with a pen 
because of the smoother point of a pen- 
cil gliding along the paper. 

Many persons seem to think that be- 
cause they make a slight modification 
in the forms of some of their letters, ' 
this brings about a different hand, but 
it is one of the underlying ^ principles of 
handwriting investigation that no one 
ever writes twice exactly alike. The 
human hand is not capabljs of producing 
stereotyped forms of letters with the 
result that there must inevitably be 
certain vatfiationa in , writing. ' Even in 
a signature of any length, ,it will be 
found that there are certain variations 
in size, in length, and in the proportions 
of the severaLparts. These variations, 
however, do not constitute a different 
handwriting, for really two different 
habits in writing do not co-exist. 

Writing is a complicated acquirement 
as the result of repeated conscious 
efforts, until at length it becomes an un- 
conscious or semi-automatic habit. For 
a writer at once to drop all of the un- 
conscious habits he has acquired by re- 
peated and laborious repetition is 
equivalent to a person changing off- 
hand his multifarious personal habits in 
speech, dress, gait and other various 
mannerisms. It cannot be done. 

A person will sometimes assert that 
he writes two different hands, in proof 
of which he will exhibit a specimen 
each of his normal writing and pen- 
printing, but the latter is not writing 
at all, and it is, therefore, fallacious to 
say that it is a different handwriting 
from that normally written. 

Another fallacy is that which asserts 
that heredity contributes, something to 
the form of writing movements, and that 
sometimes members of the same family 
possefs striking similarities. Such as- 
sertions arek sometimes supported by the 
quotation of some authority, which to 
the unihfcrmed may seem very convinc- 
ing, bot it is never wise to accept 
blindly any authority , especially if it 

rescued from the oblivion of the dead 
a^nd past bygone^ Commentators on 
^the law are, perhaps, the greatest offen- 
ders, as they seem to be particularly 
fpnd of ^citing illustrations that often 


go back to a dim and hazy past, and it 
is not uncommon to find them quoting 
from judicial pronouncements as much 
as 200 years old. 

The conditions under which writing 
was taught 100 years ago, or more,' are 
vastly different from what they are 
now. In. the old days the teaching of 
writing was . a sort of family institu- 
tion, wherein the father set the copies 
for the son,' hut although in the early 
stages the son may have dut*ifully copied 
the outline set for bjm, b% began of his 
own accord to develop idiosyncrasies or 
mannerisms the mome'Ut he" acquired a 
certain amount of freedom. 

Even' assuming for a moment* that 
two members of ajamily wrote so much 
alike as to bp indistinguishable (which 
is doubtful) the teaching of writing 
under modern conditions ds ihat^rially 
different both as regards style, and the 
surroundings in which it is taught. 

Modern youth is taught to write in 
schools and other institutions, and it is 
consequently inevitable that with the 
different styles that are constantly be- 
ing developed and brought out, the 
absence of parental influence, the per- 
sonal views of the teacher and the 
difference in surroundings, that the 
writing acquired must, of necessity, be 
different in many ways from that of 
previous generations. 

Now and again ^it is found that for 
some special reason, or with some parti- 
cular object, a son will deliberately 
cultivate a very closely similar form of 
signature to that of his father, but such 
instances are extremely rare. To ex- 
, pect that under modern conditions a 
son will write a lengthy document so as 
to be indistinguishable from the writ- 
ing of' his father, is to expect the im- 
possible. In the handwriting of differ- 
ent persons there will be found to occur 
occasional similarities in a letter or 
two, but it by no means follows that 
because ^of an accidental or isolated 
agreement or similarity (that at best is 
perhaps superficial) the writings of two 
di^erqnt persona are alike, last as it 
is sometimes tound that the ' features of 
two persons may have something in 
oommon, yet many other differences 
will irresistibly prove that they are not 
alike. As Ames aptly expresses it : 
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“ 'Alike as two peas' is a trite saying; ences of detail multiply well-nigh to 
yet when ^two peas are scrutinized the infinite.” * 

under the lens of a microscope differ- “ Like, but oh ! how different I” 


FORGED DOCUMENTS 

A cSUort StWdy^ 6( Present-day Methods Concerning Proof an Court 

BY ¥ 4 ^ BrewbSTEB, P. B. M, S., Documexf^t Specialist, 


An expesience many years of deal- 
ing, with disputed documents leads one 
to tHe inevitdfine 'conclusion that only 
the* most mfiagre attention is devoted to 
the vital subject of prepars^tion by 
lawyers generally in India. 

Th% general idea seemsMio be"tbat.all 
that is necgssary is to. secure the servi- 
ces of an • expent, allow h;m only the 
briefest time to inspect the documents, 
put him hi the witness-box, and after 
one or two preliminary questions, then 
to ask him to state his reasons. In such 
circumstamces, the evidence of the wit- 
ness usually amounts to a mere expres- 
sion of opinion, since it does noji permit 
hips the time or the means to bring 
forth, and illustrate, all the reasons that 
could be'advanced. 

Some forgeries are so gross and clumsy 
that they can be detected at sight, but 
even with such productions, it is advis- 
able that a full and complete prepara- 
tion should 4)0 made, if the spuriousness 
of the doeumont is to be proved and the 
case won. When however the forgery 
is not obvious at sig^t, only the fullest 
and most complete scientific preparation 
will ensure ^le fact being proved. 

Failure to prove what is actually 
known to be a forgery is due to many 
different causes. It is not every day 
that a lawyer has such a matter to deal 
with, and consequently he is not fully 
conversant with the subject, and he is 
not aware of the necessity of thorough 
preparation on the technical aspects. 
Failure may also be ^due to the incom- 
petency of the person selected to provide 
the teoJ;inical proof, or it may be due to 
the want. of skill in placing all the facts 
clearly before tl\p Oourt. A frequent 
cause of ’failure in proving a forgery is 
due to the enistaken practice of leaving 
the critical examination Jt the document 
by an expert until the very last moment^. 

Another difficulty in the proof of a 
fraudulent document lies in the regret-p 


ful fact that undoubtedly there are dis- 
honest and incompetent experts for 
alleged ^xpertts) 'vaho will perjure them- 
selves by giving any opinion that is de- 
sired df them. Mr. A. 8. Osl^prne. in a 
receat article in the Viiginia Law Re- 
view, aprtjpos of this says: 

''The activitioB of oertain men who try claim 
oases and defend criminaJs have developed 
these corrupt epecialists, or sp called experts, 
who stand ready to assist advocates in defend- 
ing crime and promoting f>aud. In many 
Courts, however these witnesses in forgery 
cases cannet as in the old days merely give an 
opinion, but must at least attempt to give tbit 
“grounds of belief,** -and as, there are no 
reasonable **grounds*’ for their contentions tbo 
weakness of this testimony can be shown by 
corrost testimony, -or by an opposing attorney 
who is tochnicaily prepared to cross* examine 
the witness.** 

In a recent trial two diametrically op- 
posed opinions in writing on the same 
documentwere given by an alleged expert 
who lays claim to official recognition. 

Many lawyers, having the conscious- 
ness that they have a true case, seem to 
-think that the best way to offset dis- 
honest expert testimony that has been 
brought in to ^bolster up a fraudulent 
plea, is to put their own expert in the 
witness-box and got him to contradict 
the evidence of the “fellow on the other 
side.” That view is not only misleading 
but positively dEingerous. Buch proce- 
dure very often makes it difficult for the 
Judge to weigh up the conflicting opin- 
ion thus given, with the result that he 
will probably decline to consider the 
evidence at all. 

The conscientious lawyer should en- 
deavour to aid the Judge to, the best 
his ability, and the simplest and most 
effective way, is to have the expert who 
is known to be on the wrong side, 
thcroughlyand effectively crossexamined. 
To do this, he must be fully coached on 
the technical side, and also he muwt 
know the history of the witness in other' 
trials.' The effectiveness of this method 
has been fully proved, in severAl recent 
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trials, and ibs adoption is strongly re- 
commended. 

Another diffioulty lies in the faot that 
many Judges and Magistrates shkk the 
consideration of expert evidenoe. Adam 
in his Foreword to Aiyer*s “Detection 
of Forgery** says: 

when expert evidenoe (regarding 
handwriting) is •forthooming Jndgeofrequently 
admit their inability «to form an opinion. 
Knowing nothing about soientido detection 
they have either been unable to follow the 
expert's demonatriftion or are unwilling to 
attempt to do so. The result of thie refusal 
to qi^amine the doouments for 'himself not 
seldom results in the Judge either unreservedly 
aooepting the expei^'s opinion cyr refusing to 
do so because of what he believes to be the 
great fallibility of all suoh experts: ... to be 
either genuine or false. 1 do not mean things 
fanoiful or doubtful but olear and oonvinoing 
things which might have been discovered by 
the Judge er Magistrate himself if he had 
only taken the trouble to examine the doou- 
ments with care and not giveia-the matter up 
as being too technical or soientifio for his com- 
prehension.'* 


then is requisite in order to 
ensure that a right verdict is obtained ? 
To be as brief as possible, the first thing 
to do is to place the document in dis- 
pute before* a reliable and competent 
expert, lyith the request thart he should 
make suoh photographs as are necessary 
'and submit « dptaiLe^ repcprj. Such 
reports as “In my opinion the docSument 
10 is a forgery (or^s genuine)** should 
not bo tolerated. ^ • 

Then in good time* before^ the trial 
commences the lawyhr sl;iould arrange a 
consultation with*thd expert, who will 
explain in detail thor poiudTs to be en- 
forced and *the manner in which the 
technical evidenoe should be brptfght 
out^, and wheire necessary, support his 
statements by authority. A consulta- 
tion of this fkind is fruitful of results. 
If an expert is appearing on the other 
side, obtain fall atid oompiete^tedhnieal 
and other assistance on which to cross* 
examine him. « 


END 
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1930 Cr. Cases 1153 

• (CalcutU) 

Pa{ic5:ridgb, J. 

Krishna Oobinia Chatter ji — Peti- 
tioner. * • 

V. 

Kishoribala Debi Opposite 
Party. .•* ’ / 

Criminal Revn. No. 257 of 1930, De- 
cided on 2nd May 1930, *. 

Civil. P. C. O. 39, R; 2— Injunction 

cannot bo granted for not puriuing remedy 
in criminal Court under *Criminal P. C., 
S. 488*. • • • . 

A oTvil Couri:*bas no juriadictiou to resUain 
a party by an injunction from pursuing her 
reme^, under I?. 488, Criminal P. 6., in a 
orimiS^ Court, ^ [P C 1] 

Pan'^hanon Ghose and Sitangsu Bhusan 
J5o.s‘e~ for Petitioner. • • 

Mrityunfoij Ch%tterji,Dehabrata Mu~ 
kerji and Bhola Nath Hoy — for Opposite 
Party, • ' • • 

Judgment. — This is a rule obtained 
by the •petitioner Krishna (Jobinda 
Chatterji dklling upon the District Ma- 
gistrate of Bankura and also on the 
opposite party Kishoribala Debi, the 
petitioner’s wife, to show cause why an 
order under 8. 48S, Criminal P. C., 
directing the petitioner to pay a 
monthly maintenance of Rs. 18 to the 
opposite party for a certain time and 
thereafter to pay a monthly mainten- 
ance at a reduced rate should not be 
set aside. A& appeal was died against 
this order before the Sessions Judge of 
Bankura and was dismissed by him. It 
appears that subsequent to the applica- 
tion for an order under S, 488, Crimi- 
nal P. C., tbe petitioner instituted a 
suit in the Munsifs Court seeking res- 
titution of conjugal rights. While the 
application was still pending he ob- 
tained an order from the Munsif res- 
training the opposite party fvom pro- 
ceeding with her application. In spite 
of the injunction the Magistrate was of 
opinion that he had jurisdiction to 
entertain the opposite* party’s applica- 
tion and male the order to j^hich I 
have referred. The learned Sessions 
Judger took the same view. • 

The ground on* which the* rule has 
been granted that the Sessions Jndge 
erred in hblding that t*he Sub-Divi- 
sional Magistrate had jurisdiction to 
make the order he had made. I have* 
read the judgment of the Sessions Judge 
which has dealt with the matter at 
1930 Cr. 0. 145 


some length. It is clear to me that in 
itself it is unsatisfactory ^s a justifica- 
tion of the order made by the Magis- 
trate. JLt is conceded that the injunc- 
tion granted by the Munsif was a 
temporary injunction, but the learned 
Judge has founded his dbcision upon a 
eonsideration of Chap. 10, Specific Relief 
Act, which is only concerned with per- 
petual injuncjiion, as* is indicajbed by 
S, 53 of the same Act. The law as regards 
temporary injunction ia^to be found not 
in the Specific, Relief Act but in the 
Civil ProcQ^ure Code. The relevant 
order that Coda is 0. 39. It is con- 
ceded that R. 1 cj that order has no 
appli(*htioq, but it is said that this in- 
junction .was made in the exercise of 
the jurisdiction which the Munsif had 
by reason of R. 2. The . petitioner I 
think rightly says that neither the Ma- 
gistrate and Sessions Judge nor this 
Court sitting in criminal revision can 
question the propriety of the injunction 
provided it was made with, jurisdiction. 
In my opinion however on the face of| 
it the injunction is one which the Mun* 
sif had no jurisdiction to grant and 
must be treated as a nullity. My at-, 
tention has not been directed to any pro- 
vision of law by which the injunction 
can he justified if it does net fall with- 
in the purview of R. 2, sub-R. 1. Now 
the suit in which the temporary injunc- 
tion is granted must according to that 
subrule be a suit for restraining the 
defendant from committing a breach of 
contract or other injury of any kind. I 
am extremely doubtful whether on the 
widest interpretation of the language 
the suit whereby the plaintiff seeks 
to enforce bis conjugal rights against 
*the defendants can* be held to be a suit 
of the nature contemplated by the sub- 
rule. • 

But on the assumption that it can 
be considered as a suit of such a 
nature I do not think that the injunc- 
tion granted by the Munsif is such an^ 
injunction as the snbrule* contemp- 
lates, for the injunction must be one to 
restrain the defendant from coihmitting 
breach of contract or injury complained 
of or any breach of contract or in%ry 
of a like kind arising out of the samti^ 
contract or relating, to the same pro- 
perty or right. In my opinion that does 
not cover in the ciroumstances^of the] 
case an injunction restraining the de-i 
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jfendanfc from pioceediag with her ap- 
plication under S. 483, Criminal P. C. 
I do not think that the presumption of 
such an application is a breach of the 
matrimonial contract or that * it is 
covered by the other words of the sub- 
Irule to which I have referred in detail. 
{To my mind the Munsif had no juria- 
Idiotion to restrain the opposite party 
iby an injunctionr from pursuing her 
'remedy " in the criminal Court ; and I 
^am of opinion that the Magistrate and 
the Sessions Judge were right in treat- 
ing the order made by the^Mdnsif as 
anullity. The Rule is dischargedj^ 

’ B.V./r.K- • cl}!>chargeil. 

1930 Cr. Cases 1154 (1) 

(Calcutta) 

Pearson and Jack, JR 
Emperor 

V. 

Sashi Kanta De— Accused, 

Death Ref. No. 4 of 1930, and Crimi- 
nal Appeal No. 218 of 1930, Decided on 
I4th May 1930, from order of Addl. 

Seas. Judge, Mymensingh. 

Criminal P. C. S. 297— Dying declaration 
«s foundation for proiecution story — Cau- 
tion should be given to jury as to its weight 
and efficacy* 

Whore the foundation for the prosooucion 
story is dyiii^ declaration of tho deceased a 
caution should be given to the jury as 
the weight and efficacy to b) given to a dying 
declaration and their attention should be 
drawn to the question of how far tho other 
facts and surrounding circumstances proved 
in evidence must be siid to support tho truth 
or otherwise of that -declaration. [P 1154 0 2] 

A. K. Dhar — (or Accused. 

Lalit Mohan Sanyal^^iox the Crown. 

JudgTient. — This case comes before 
us under S. 374, Criminal P. C., with 
regard to the trial of a man named 
3ashi Kanta De alias Sashi Barai in 
which^the charges against the accused 
were under S. 302 and 397 1. P. C. The 
jury have arrived at a unanimous 
verdict of guilty, and the learned Judge 
agreeing therewith passed the sentence 
t)f death subject to confirmation by this 
Court. 

We bave^ had the charge to the jury 
placed before us. The case was one in 
whida it is alleged that the accused 
l^ad murdered and robbed one Ram 
Golam Thakur as he was on his way 
" bqme at about 8 o’clock one evening. 
It appears that the fatal blow was on 
the baoft of his l\9aid. The evidence of 


the prosecution shows that when be was 
struck be called out with the result 
that certain persous came upon the 
scene and the deceased ihade a statement 
to them in the nature of a dying de- 
claration mentioning who it Was who had 
done him the injury. Ha was then re: 
moved to tho house of ,Mahi I^anba Ma- 
jumdar and he made a further statement 
to him. In those, circumstances it is 
pretty clear *Dhat the foundation for the 
prosecution case is the d^iog declara-, 
tion of the deceased. has been poin- 
ted out to us that‘in 'th4 charge there 
is nd caution given ^o the jury as re- 
gards tha weight and the efficacy to 
bo giveiin to a dying declaration (}f*1ihiSj 
ebaranter. Some such caution should; 
undoubtedlyohava been laid before them,! 
and their attention sbbuld ‘have been‘ 
drawn to the question of how far the 
other facts and " surroundin'^^ Circum- 
stances proved in evidence might be said 
to support the truth or otherwise of that 
declaration. It would not be‘ fitting for 
us to lay down any more detailed direc- 
tions having regard to the order that we 
propose to make. But so far as the case 
now before us is concerned the verdict 
of the jury and the sentence must be 
sot aside and the case must go hack for 
retrial by some other learned Judge. 

It is particularly regrettable that this 
course is necessary having regard to the 
time that had elapsed betwCen the com- 
mission of the offence and the conclu- 
sion of the trial. Ret the record be sent 
down at once and let the case be dis- 
posed of as early as possible. 

v.b./r.K. Casb remanded, 

1930 Cr. Cases 1154 (2) 

(Calcutta) 

Rankin. C. J. and Patterson, J. 

NanoorQTji Ooenka — Petitioner, 

v. 

Puichani Jaypuria — Opposite Party. 

Criminal Bevn. Nos. 1018 and ' 1019 
of 1929, Decided ^on 14th August 1929, 
from order of Fourth Presy, Magistrate, 
D/- 2ad ‘August 1929. 

Criinij|ial P. C. (1898)| S. 208-rCroM-exa* 
mination qf proiecution witnessed must be 
allowed before determibing whbtber ease 
should be commit ted. to Sessions. 

It is a clear right of the partiet to oross-exa- 
mine iproBooutloa witueBsea before the com* 
mitting Court makes up Its mind as to whe* 
fher there is a case to be committed. In addi- 
tion to that there is the right to call evidence 
for the defence* [P 1155 0 2] 
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S Kn Sen, Prabodhchandra Chatter ji 
and Satindranath M^tlcerji--^QT Peti- 
tioner. ‘ • 

B. C. Qhatterji and Anilchandra Ban 
Ghaudkuri—'ior bpposifce Party. 

Rankin, C. J. — In this case, it ap- 
peari^ to me that thh order of c^mmit- 
me.nt must be quashed. The case is one 
in wh^pfe* oertarn' persons* are said to 
have been entrustdd with certain 
bales of cotton yarft. It Is said that, 
having been jntJusted with *these goods 
they have, in fact, .comrpitted criminal 
breach of trust^by .entering inlio a cons- 
piracy with certain other people to make 
away with the godds. We are concerned 
wit(^ Jbjvo matters. One is a 1*016 ob- 
tain0i^ by the accused Hanoor^m and 
the other is an application for a riileljy 
the accused Pyramul ‘and* Gobardhan 
Das. So far as Nanooram ‘is concern- 
ed, w0^ have ^had discussed before us 
the question,* whether, on any of the 
charges on which the Magistrate has 
commitfied the accused, there is prima 
facie evidence to justify the order of 
commitment; and taking the evidence 
carefully as recorded, we havetsqmo to 
thS conclusion that we are not prepared 
to say that there is insufficient evidence 
to justify that commitment. 

Then there comes another objection 
to this commitment order, which applies 
to the accused in both the cases before 
us, because jt is said that, if the case of 
Nanoorarq is somewhat touch and go as 
to whether there is any evidence to 
warrant a commitm^t at all, both his 
case and the case of the other petitioner 
cannot be judged at the present stage 
for the purpose of showing whether the 
commitment is right or wrong, because 
the course taken by the Magistrate has 
deprived all these petitioners of their 
right, first of all, to cross-examine the 
prosecution witnesses so as tofihow that 
there is no^case for commitment and, 
second! V, to call any evidence that they 
might desire. 

In my judgment, onibhe second ground 
the case is completely made ouh It ap- 
pear^ t^at this prosecution started first 
of all as. a prosecution in aq ordinary 
warrant* case, buC that the Magistrate 
made up hl% mind, in view of the sug- 
gestion that there was a (fftso exclusively 
triable by the Court of Session, to deal 
with the case from the beginning a 3 
though it were to end in a commitment, 


and it is said that, at the time the Ma- 
gistrate so decided, he explained that 
no prejudice would accrue to these peti- 
tioners. because, instead of calling upon, 
them at once, as in a case that was go- 
ing to bo committed to cross-examine 
each witness as his evidence was given 
for the prosecution, he would permit 
counsel to reserve the cros9;examina'tioQ' 
the idea being that, if it* afterwards 
turned out that the Magistrate ;9vas not 
trying a warrant case in the ordinary 
course, counsel would ttien have an op- 
portunity^ to ci;oss-examine. 

What happened in fact is this: Ther 
defanefl djd not deroline to cross-examine 
but fqom thg Magretratib’s ow 8 writing 
we find that the cross-examination was 
reserved; It could only be reserved with 
the Magistrate's permission and it is 
clear to my mind that t.her story in the 
petition before us is correct. The Ma- 
gistrate himself says, as may well be 
true, that he has no recollection that be 
assured the defen Sant's advocate that 
ifhe accueei would have an opportunity 
to cross-examine the witnesses. But he 
says: 

“ I might have said so; but as the case is go* 
ing to the High Court Sessioa, I raject the de- 
fendants* prayer on that point.** 

With great respect to the Magistrate, 
if the Magistrate acted as be is said ta 
have acted, he cannot possibly commit 
the case to the Sessions without keep- 
ing his promise. It is a clear right ofj 
the parties to cross-examine prosecution.' 
witnesses before the committing Court 
makes up its mind as to whether there 
is a case to be committed. la addition 
to that, there is the right to call evi- 
dence for the defence. Those rights 
given under Chap. IB of the Code have 
ia effect been taken away from these 
petitioners. In tho same way, if this 
case were to be dealt with as a warrant 
case, it is evident that tho accused would 
have the right to cross-examine, whe- 
ther before or after the charges wore 
framed. lam satisfied that tho ques- 
tion whether there is sulficient evidence 
is a somewhat narrow 'question, a ques- 
tion in which there is some Plttle diffi- 
culty. It is quite impossible for this- 
Court to permit people to be comofStted' 
to the Sessions, when the Magistrate' 
fails to comply with the law, so as t 8 .^ 
see that the accused get an opportunity?^ 
to satisfy him that there cas& 

9 
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wbioh requires oommitmeut. On thet 
ground, the commitmenti of the peti- 
tioners oannot be supporbed. The oom- 
mitment will te set aside and the cases 
cQUSt go back to be tried in accordance 
^ith law. The defence musb be given 
tan opporbunity to cross-examine the pro- 
secabioQ witnesses and to adduce any 
evidence they desire before there can^ 
be any question of a recommitment to 
the High Court. ^ On th^ other band, 
if, as a result of the evidence, the Ma- 
gistrate does not any longer think it ne- 
cessary to commit, he can proceed with 
the cases as warrant cases. 

Patterson, J. — I agree. • 

JB,v./r.1£. ‘ HevisioH alloi^ed^ 

1930 Cr. Cases 1156 

(Calcutta) 

SOHRAWARDY AND PaTIERSDN, JJ. 

Mokihed Sheikh and anAher — Ac 
eused — Appellants. 

V. 

J5mp<?ror— Opposite Party. 

Criminal Appeal No. 103 of 1930, De- 
cided on 12bh August 1930. 

Evidencs Act, S. 33^ Verbal appH cation 
is not sufficent ground for admitting evi- 
dence under S 33 — Omission to object does 
not dispense with legal requirements. 

It is necessary that under 3. 33 the Judge 
musb be satisded that the oviduno is admissi- 
ble on the miterials before him, nimbly, on 
the ground that the witness whoso disposition 
ia attempted to be put in was not or could not 
be found or had been won ever by the adverse 
party or otherwise incapable of giving evidence. 

A verbal application made by the Public 
Proseoutor for admission of evidence of a parti- 
cular witness under 3. 33, Evidence Act, is not 
by itself a safhcient ground for admitting that 
evidence ; 20 W, B. 69 Cr. and 41 CaL 601. 
Ref. 

The fact that no objection was taken to the 
reception of evidence of a particular witness 
on the mere verbal applioation by the Public 
Prosecutor by the defence, does not dispense 
with the requirements of S. 33 Evidence Act: 
39 Mad, 449 and A,L R. 1929 Lah. 542, RfL on. 

[P 1157 C 1] 

Probodh Chandra C hatter ji and Durga 
Charan Mitter—iov Appellants. 

* MQninirfknath Mukherji — for the 
Cl own..' 

Judgnv^nt.— In this appeal it u ob. 
jected on behalf of the appellants that 
the learned Judge has misread the evi- 
dence ijp some portions and has wrongly 
c^mittad the evidence of a certain w'it- 
^ ness under S. 33, Evidence Act. This 
is ^he pnly important point taken before 


us. It appears that the daooity with 
which the accused were charged was 
committed after midnight <of 6th July 
1929. The information was lodged at 
the thana the followinfij morning by 
a man named Sobhan. He did not name 
any of Abe dacoits nor did "he say that 
some of them had been recognized. Th^ 
first information was -recorded hy a Sub- 
Inspector of. the name of Abdul Jabbar 
Chaudhury. • The evidence shows that 
on the night of 7th Jlulfy 1929 another 
Sub-Inspector by the name 6f Birendra 
Nath Pal took over th^ investigation 
from Abdul Jabbar' Chaudhury. Abdul 
Jabbar was not examined 'in the com- 
mittingc Magistrate’s Court beoaus^ he 
had djel before the case wa9'<h0ard. 
Brrendra Nath Pal was examined by the 
committings Magistrate. He was not 
examined before the Sessions Judge but 
his evidence was admitted b^tbe learn- 
ed Judge unde# S. 33, Evidence Act. 
There is nothing on the record to show 
in what circumstances or 6n what 
ground this evidence was admitted. In 
the order sheet we find under order 
dated kith January 1930 the following 
notes: * 

'*rbon tho evidenoe of B^bu Birondra Nath 
Pal (P. W. 10) iu tb3 lowar ODurt put iu by 
liha proaeoution uader 3. 33, Evidecoe Aob." 

There is no order by the Julge 
admitting the evidence on the ground 
that he was satisfied under that section 
that the witness was not Available for 
examination before him. la £tie charge 
the learned Judge ba? expressed himself 
thus: 

'*Ia the moening at 9 a. m. Sovan (P, W. 6) 
went to the thana and loigid^ F. I, B. Ex. 5., 
The d^roga who vooorlel it is nqt available and 
his evidence in the lower 0)urt has had to be 
put in and used here as evidenoe.'* 

In this sautenoe the learned Judge has 
been guilty of a number of inaccuracies. 
The first daformation report is not Ex. 6 
in the case but Ex. 2. Ex. 5 is the search 
report which was prepared and siguod 
by Birendrinath Pal. Then the state- 
ment that the Daroga who recorded it 
(meaning Birendra) is not available is 
not correct because the daroga who 
recorded it was Abdul Jabba# who is 
dead. TBen the learned Julge proceeds 
to^say: “The daroga went^to Bakhal's 
bouse on 7th ^July." Ifby^this daroga 
he means Birendranath Pal the evi- 
dence shows that Birendra went to his 
bouse on 8th July. The charge is there- 
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iore vibated by a oonfadon which has 
been made by the learned Judge in des- 
cribing the incidents shortly after the 
dacoit'y. Bat the greater defect is with 
regard to tlie learned Judge's admission 
•of the* evidence under S. 33 Evi- 
dence Act! The fecord does »not show 
that there were such materials before 
him a6<io satisfy him th&t the presence 
of withness Birendranath Pal could not 
be secured. It has*been held from early 
times that* in^)id6r to .enable a Court 
to admit^ t*he denosition of a witness 
under S. SS^^vidj^nce Act, the ground 
lor its admission should be stated fully 
and clearfy to* enable the Highli Court 
judge of its propriety. • 

ISueen v, Mowjan (l):. It is*«uooessary 
ithat under S. 33, Evidence Act, the Judge 
must be Satisfied that evidence is ad- 
missible on Aie materiafs before him, 
namely«on the ground that the witness 
.whose deposition at*tempted to be put 
I in was not or could not be found or had 
been*w^n over by the adverse party or 
otherwise incapable of giving evidence- 
in Emperor V. Kangalmali{2),the learn- 
ed Judges refused to admit evidence 
*though certain witnesses had sworn that 
the witness could not be found and that 
a warrant was issued on the witness. In 
their opinion this evidence before the 
3 udge did not lay suflicient foundation for 
the reception of the evidence. The war- 
rant was not iiroluced and there was no 
evidence on the record to show that at- 
i^empt was made to get the witness and 
therefore there was no evidence to show 
what was done to find out the man. 
That was a much stronger case than the 
present iif which there is no material on 
'the record not even an application to 
show that the witness could not be 
Ifound. It is possible that a verbal ap- 
[plication was made by the Public Pro- 
jseoator but that is no suffioientoground as 
has been held in In Be Annavi Muthur- 
ym (3). It appears however that in this 
case no objection to the reception of the 
evidence was taker? by the defence but 
that does not dispense with )ihe require- 
ments of S. 33: see Oolam Haider v. Ejh- 
\pdror (4) and the Madras cas5 above re- 
69 * 07 . " 

(2) [1914] 41 Gil. 601—15 Or. L..J. '^18=:26 
I. if. 161. ^ 

(?») [1916] 39 Mid. 449=:16 Or. L. J. 294=28 
I. C, 518- 

44) A. I. R. 1939 Lah. 542 = 1929 Cr. 0. 85= 
116 I.G. 829 =30 0 e.L.J. 623=10 Lah.8d7. 


ferred to. We are accordingly of opinion 
that the learned Judge was not right in 
admitting the evidence of this witness 
Birendranatb Pal and placing it before 
the jury. The evidence of identiQoaticn 
in this case consists of the evidence of a 
woman named Katyani and the approver. 
The approver has cofitradicted the wit- 
ness Katyani in several points. The 
learned Judge in his charge lias referred 
to the evidence of the witnesses and 
says: 

*'Ia my opinion there is no genuine corrobo- 
ration of an independent kind. You have seen 
that the appravor'^ evidence is in many res- 
pects inconsistent with the woman Katyani; 
that^of course may be due to mistake on the 
part of either. But t^at on 1y» confirms my 
opinion (v^ich yoh are not bound to accept) 
that in this case there is no corroboration of 
the approver's implication of Mokshed and 
Doulat. There is no point in saying that if 
you believe Katyani's evidence it corroborates 
the approver. That is argufng in a oirole. 

On this evidence the accused were 
convicted by the jury, who were divi- 
ded in the proportion of 3 to 2, under 
S. 395, 1. P.O., and sentenced to rigorons 
imprisonment for five ’ years each. We 
are of opinion that the trial has been 
vitiated by the defect in the learned 
Judge's charge* The question arises 
whether in the circumstances of this 
case there shoul d be an order for re- 
trial. Having gone through the evi- 
dence and the learned Judge's comment 
upon it we think that it is not a case 
where there should be a fresh trial. 
Accordingly we allow the appeal and 
direct that the accused be acquitted 
and set at liberty. 

K.N./r.K. Appeal allowed, 

^ 1930 Cr. Cases 1157 

(Calcutta) 

Qrahati and S. K. Ghose, JJ. 

Calcutta Steam Navigation Co., Ltd^— 
Petitioner. 

V. * 

Emperor — Opposite Party. 

Criminal Bevn. No. 482 of 1930, Deci- 
ded on 28th August 1930. 

Criminal P. C. (189B), S. 13S^S«133 
dealt with trades in themselves injurious to 
health. 

S motion 133 deals only with pcoupations or 
trades whish are in themselves injurious to 
health and has nothiog whatever to do with 
trades whioh in themselves are harmless but 
in courtie of whioh a public nuisai^ce might be 
committed. s 

There was rivalry between two steaAiet 
companies who vied with each other in attiaot*^ 
ing pasieDgeiB. It was alleged tl^t their ptao- 

J 
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tioet of taking up p^sfldQgera from the boats and 
of taking pasfldngera from plaoes other than the 
recognized jetties caused backwash and invol- 
ved danger to the public. 

Heidi that S. 1S3 did not apply. 

Per S. JBl. Ohose, /. — Section 133 is not con- 
fined to trades which are injurious in {horn- 
selves It applies on the contrary to tbe cisas 
of trades which become iujariout by roason of 
oonduot of them. [P 1159 G 1, 2] 

Surehh Ghandra Taluqdar and Uari- 
das Gupta — for Petitioner, 

5. M. Sm^for the Crownc 

Graham, J. — This rule was issued 
calling on the District Magistrate of 
Midnapore to show cause jvhy certain 
proceedings drawn up dgainsW the peti- 
tioners under S. 133, Criminal P. C , 
should not* be quashe/^l, or auch other 
order made as this Court might 4eeni lit 
and proper upon grounds 2, 3 and 5 in 
the petition to this Court. The first of 
these grounds is that the proceedings in 
question are* bound to cause irrepai'able 
mischief to the lawful and legitimate 
trade of the petitioners, and as such pro- 
ceedings are not contemplated by the 
criminal law. The next ground is that 
the Courts below have erred in law in 
construing S. 133, Criminal P. C., and 
that upon a proper interpretation of tbe 
section they ought to have held .that it 
has no application whatsoever to tbe 
facts and circumstances of the case. The 
third and last ground is that the proce- 
dure adopted by the Court below has 
been illegal and without jurisdiction 
and has operated to the serious preju- 
dice of the petitioners. 

It appears that these proceedings 
have had their origin in rivalry which 
had arisen between two steamer compa- 
nies, namely, the Calcutta Steam Navi- 
gation Co. Ltd., and the Ghatal Steam 
Navigation Co. Ltd, There was evidently 
keen competition between these compa- 
nies and their agents have been vying 
with one another in trying to attract 
passengers for their respective compa- 
nies. In the order which has been drawn 
up by the learned Magistrate three mat- 
ters have been specified for tbe purpose 
of justifying^ the order under S. 133, 
Criminal P. C, vPiratly, the alleged prac- 
tice of taking pp passongers from boats; 
secondly, the allegation that tlie peti- 
tioner Sompany is in the habit of taking 
up opasseagers from plaoes other than 
t^i recognized jetties ordinarily used 
for t]:ie purposes; aiid thirdly, that as a 
result of jhese practices backwash is 


caused and that this involves danger tee- 
the public. The broad question is whe- 
ther, ^having regard to the ^ facts and* 
circumstances of ' this case, the provi- 
sion of S. 133, Criminal 0 . have beeo' 
rightly applied. In my judgmetit that 
section has no application whatever to^ 
the facts and circumstances of a oasq * 
such as the. present: Ifi h to be«qbser- 
ved that Chap.- 10, itf which this section' 
is included, dekls with public nuisances, 
and it would certainly lie*a sjkraining of 
language to hold thajb the acts which 
have been described {ib.ovi^ constitute ‘a 
public nuisance. The only ^part of the 
section which could bo deemed to apply 
is para. 3* vrhich is in the follqwij?8 
words: ^ c 

“ T^afc tho oouduo!; of any trade or occupa- 
tion, or the keeping of*aay goods morchan-' 
dise, ia injurioifts to the be^th or’ physical 
comfort of the community, and that in conse- 
quence such trade or oocupition ^hoifid he pro- 
hibited or regulated or such goods or mer- 
chandise should bo removed or the keeping 
thereof regulated." < 

In pay opinion this section deals only 
with occupations or trades which are in' 
themselves injurious to health and haS' 
nothing whatever to do with traded, 
which in themselves are harmless, but' 
in the course of which a public nuisance: 
might be committed. I have no doubt: 
w^hatever that the section was never' 
intended to apply to the facts and cir.; 
oumstances of a ease such as the pre-! 
sent. 

The result, therefore, is that this rulo 
must be made absolutia and the proceed- 
ings in question quashed. This order 
will not interfere with tbe discretion of 
the Magistrate or prevent him from tak- 
ing any other steps under *any other 
section of the law which may be consi- 
dered to be applicable. 

S. K. Ghose, J. — My own view is^ 
that by the amendment in para 3;. 
8. 133, Criminal P. G., that section has 
been amplified, so that its scope has 
been widened. It seems to me that it' 
can no longer bo said that the section 
is confinod.to trades which are injurious’ 
in themselves; on the contrary it ap-j 
plies to cftS3S of trades which become' 
injurious by reason of Hhe corfdact of 
them. It will be noticed that the words, 

** conduct ’* aud*« “ regulate ” occur for 
tbe first time in the amended section. 
But having regard to the facts and oir- 
cumstances of the case, I agree with my 
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learned brother that the rule should be 
made absolute. 

r.M./r.K. , made absolute. 

* 1930 Cr Cases 1159 

* (Cnltsutta) • 

^ Pearson aUd Jack, JJ. 

' Supe^i*iten ieni avid BeJ}ien\branoer ofr 
Tjega^ Affairs, Bengal —Petitioner. 

y. 

Khagenifa Nqlh Das Gupta — Oppo- 
site Tarb^. * 

•Qriminal TM[;8 o,*R0Vd. No. 81 of 1930, 
Decided orj 2?fch MaV 1930. 

(a) Contenvpt Court— Power of* High 

Court to commit for contempt ^f itself is 
in^fj^ant in Court. 

Tbjp power of bho High Coc^t to oemmit for 
any contempt of itself is inh^ront in the Court 
and arises f^^m the fact tha^it is a Court of 
Record. The power is one th^t is audillary to 
the exercise of the various jurisdictions of the 
High Oou^t, aud it may be expedient to exer- 
cise it*in or ih relatiorf to any one of those 
jurisdictions. [P IP'O C 1] 

(b) C^own Side Rules, Chap. 37, R. 2— 
Rule itsii^d to show cause againit committal 
for contempt— Party need not appear through < 
sidvocate instructed by attorney. 

When a rule is issued by the JBanoh of a 
High O'nirt upon a ptrty to show causa why 
fie should not bo committad to prison, or other- 
wise dealt with for the contempt of itself, it is 
not necessary that the party, if •represented, 
must appear through an advocate instructed 
by an attorney: 4 /, C, 297 and dl Cal. 173, 
Dist. [PUG9 0 1] 

Susil Kumar for Incorporated 

Law Sooiqby, 

Narep^ra Kumar Basu-^lor Bar Asso- 
ciation. 

Pearson, J.— In this matter a rule 
was issued by us upon the opposite 
party to shdiw cause why he should not 
be committed bo prison or otherwise 
dealt with for the contempt of this 
Court and of the Court of Akshoy 
Kumar Bose, Deputy Magistrate of Jal- 
paiguri, in printing and publishing and 
allowing to be published certain articles 
on 6th March 1930 entitled ‘‘The Sedi- 
tion Case of Jalpaiguri” and “Bichar” 
and why he should pot pay the costs. 

The articles related to the trial of 
certain accused persons under S. 124-A, 
1. P. C.^ which started in {lovember 
1929, aud went on until February 1930. 
On 28bti February they werq found 
guilty and sentenced, ^d on 7bh March 
they appealed to this Court. The arti- 
cles in question were published at JLal- 
paiguri on 6th March, and the opposite 
party is resident there. 
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The Chief Justice has directed that 
we should exercise the jurisdiction 
vested m this Court by the Contempt of 
Cour^ts Act 1926, but when the Rule 
first came on for hearing, the point was 
raised by Mr. Sen, appearing as represen- 
ting the Incorporated Law Society, that 
the matter was one of such a naturo 
that the party must be represented by 
an advocatQ of the* Court instructed by 
an attorney, which was not the case. 
We directed notice to be given to the 
Bar Assooiatjon, and Mr. N, K. Basu has 
now app6|^red irf their interests. 

In^so far as the contempt of a subor- 
dinate Goprt is concerned the matter is 
no\^ gov.erned by the provisions of the 
Conteippt of Courts Act 1926, enacted, 
as the preamble states, because doubts 
had arisen as to the powers of a High 
Court to punish conbempfcs'of subordi- 
nate Courts. S. 2 (1} of the Act, so far 
as material, provides that: 

**riioHigh Courts of Judiesature eatabliBhed 
by Letters Patent shall have and exeroiso the 
same jurisdiction, powers- and authority, in 
accordance with the same prooeduro and 
practice, in respect of contempts of Courts 
Buoordinato to thorn r\s thoy have and exercise 
in rospoot of contempts of themselves,*' 

Mr. Sen has referred in aid of his 
argument to the decision of the Special 
Bench in the case of Be Barristers and 
Vakils (I), which however only decided 
actually that where a Magistrate had 
committed an accused for trial to the 
High Court ’under the provisions of the 
Criminal Jjiw Amendmonb Act 1908, 
barristers would have the exclusive right 
of audience before the Special Tribunal 
at the trial of such cases in the High 
Court. The reasons for the decision are 
nob given. Mr. Sen also referred to the 
provisions of CJs. 22, 23 and 24, Letters 
Patent of 1865, as to the criminal juris- 
diction of their Court, and to R. 2, Crown 
Side Rules, laid down in Gh. fi7 of the 
Buies and Orders, as regards the trial 
of cases at the Grown Side under the 
extraordinary original criminal juris- 
diction. He also referred fo 0b.*2, B? 4, 
of the rules and orders regarding the 
exclusive right of audience iq any matter 
on the original side. 

Mr. Basu on the other haeid has 
argued that the Court has po\jer to dis- 
pose of the matter in its crimfnal appel- 
late jurisdiction, though it may be tSe 
Grown side would also have jurisdfbtion 

Tl) [1909] io*6t.l,.J., 658=4 Lo lbi; ^ 



1160 OH0BABAM 

to deal with it. Even under Cb. 37, 
B. 2, it the matter is one within the 
extraordinary criminal jurisdiction, ho 
points out that applications for^ its 
exercise are to be heard and disposed 
of at the appellate side. 

The matter is one that is by no means 
free from difficulty. The power of the 
'High Oourt to commit for any contempt 
!of itself is inherent in the Court and 
arises from the fact that it is a Court 
of Record. The power is one that is 
jancillary to the exercise of the various 
jurisdictions of the High Cou^t and it 
may be expedient to exeicise it ip ck in 
relation to any one of those jurisdictions. 
As regards the nature of such proceed- 
ings taken in contempt, I do not consider 
it necessary or desirable to lay down 
any general rule that such proceedings 
must necessarily and exclusively fall 
under any particular one of the different 
jurisdictions conferred on the Court by 
its Letters Patent; though it may be 
that the Court on its Crown side would 
have .the power to deal with such a 
matter as the present: see per Jen- 
kins, C. J. in Legal Remembrancer v. 
Motilal Ohose (2), at p, 215. On the 
other band I am not satis6ed that that 
must be the exclusive way of dealing 
with such a matter as an application in 
contempt. Upon the whole I am not 
prepared to uphold the contention that 
in this case the party, if represented, 
jmust appear through an advocate in- 
structed by an attorney. 

Jack, J. — I agree. 

V.B./E.K. Order accordingly. 

t (2) [1914] 41 Cal. 173=»14 Or. L J. 821=20 
1. C. 81. 

1930 Cr. Cases 1160 

(Calcutta) 

Cuming, J. 

Ohuraram Sa/iar— Petitioner. 

* V. 

Ewperor'—Opposite Party. 

Criminal Bevn, No. 1414 of 1929, De- 
cided on 21st January 1930, from order 
of Hon,**Presy. Mag., Calcutta, D/- 4th 
Oct^er 1S29. 

penal Code, S. 341 ^ Eiiential element 
in wrongful restraint it that person res- 
trained mm I have right to use thing com- 
plained of. ^ 


Empbbob (Cuming, J.) 1930 

Before oonvioting a person of wrongfully 
restraining the other from makii^g use of a 
particular plaoe or thing it is necessary for 
the Court to determine if that other person has 
right to use it. [P 1160 C 2] 

Sures Chandra Talukdur — for Peti- 
tioner. 

Judgment. — This rule has been is- 
sued on two grounds : first of all that> 
the conviction and sentence are bad in 
law inasmuch as the mandatory provi* 
sions of 8. 342, Criminal P; C., were nob 
followed, and secondly that'tne facti4 
do not constitute an offd,npe under S. 
341, I. P. C., inasmuch as amgng others 
the complainant had no'iight to use the 
rain water passage as a urinal. The 
petitioner has been convicted under"* S. 
341, 1. P. C., for wrongfully restraining 
the complainant: from going tonir certain 
urinal. The complainant is apparently 
a tenant of the petitioner and tl^ey have 
fallen oub. The complainanrs case^was 
that he was not allowed to go to a cer* 
tain urinal in the house. The learned 
Magistrate has come to no finding as to 
whether the complainant had any right 
whatever -to use the aforesaid urinal. 
This urinal apparently consisted of 
couple of bricks put over a rain-water 
pipe. In order to hold the petitioner 
guilty under S, 341, 1. P. C., it would be} 
necessary to determine that the com- 
plainant bad a right to use the urinal. 
That the Magistrate has not done. 
Therefore there is no alternative but to| 
set aside the conviction and sentence 
and to send the case*- back for retrial. 
The retrial should be held by some 
Magistrate other than Mr. Eustomji. 
The Magistrate trying the dase should 
bear in mind the point I have stated 
above. 

The rule is made absolute in these 
terms. 

v.b./b.k, Buie made absolute. 
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1930 Cr. Cases 1161 

(Oudh) 

WAZ1R.HA*SAN, 0. J., AND PULLAN, J. 
Mohanlal Saksena— h pplicant. 

. * 

Bmperor-*-Opposifce Party. , 

, Criminal Rovn. A’pplns. No3. 87 and 
96 of' 19dQ. Decided oaldtii August 1930.* 

^ (•) TSalt Act (1S821 S. 9 — Abetment of 
offence under - Salt Act — Punishment pres- 
cribed under S. 9— -Punishment under Penal 
Code,. S. 117, js iRegal — Penal 1[2ode, S. 117e 

The puaislfmeat: under Penal Code, S. 117, for 
abdtmeub cf an aob whtch is* an oilence under 
Salt ‘Act (1882) atf’Q nok*an oUenoo under Penal 
Godb, is illegal lor the reason that Salt Act, 
S. 9, prescribes spaftifio punishment for the 
abetment of such an offeoco It ia, illegal to 
prodBJiP under S. 117, l.P.G , whichjallows a 
higher punishment for abetmemt of ifn ofij^nce 
for the punishment of which a lighter and 
separate pefiSlty is provided bysthe provisions 
of 8. 9, Sftl't Act (tfisa). [P 116-2 C 2; P 1164 C IJ 

(b) Salt Act (1882)— Doing anything con- 
travening ^al^ Act or •rule thereunder or 
abetment of such an act is not separate 
offence under Penal Code (1860), S. 40. 

Doing* anything in contravention of Salt Act 
(1882) or of any rule made thereunder is not a 
separate oifenoe under Penal Code nor is it that 
an abetment of an act in contravention of Salt 
Act or of any rule made theieunder is a sepa- 
rsTte offence under the Penal Code: 6 0. 0. 158, 
Mef, ; 6 Mad. 249, Dint [P 1168 0 1] 

(c) General Clauses Act, S. 26— Conviction 
for abetment of offence exclusively under 
Salt Act— S, 26 is inapplicable. 

Where an act for the abetment of whioh con- 
viction takes place is not a separate ofienoe 
under Penal Code but is an ofieuce exclusively 
under Salt Act (1882), S. 26, General Glauses 
Act, is inanplioable, [P 1163 G 2] 

(d) Penal Code (1860), S. 5 — Where there 
is special law, makyig particular act an 
offence and providing penalties, general law 
is inapplicable. 

Where an act is an offence under specido law 
and such an offence can also be punished under 
the specific Isfw, that law and not the general 
law would apply. [P 1164'0 1] 

(e) Salt Act (1882), S. 9—5. 9 prescribes 
punishments for all kinds of offences under* 
Salt Act, 

Clause (c), S. 9 embraces a^l abetments 
whether aggravated or mitigated in their nature. 
The 83ction d^es not provide for any execution 
in respect of snoh abetments as provided for by 
Pena] Code, 3. 117, and the punishment pros- 
cribed by the said seot^pn is for all abetments 
of acts whioh are declared to be offences by the 
provisions of Salt Act. (P 1164 G 1] 

(f) rtiminal P. C. (1898), S. 439 (5)-Con- 

victfon of members of Bar Associa|ion under 
Penal Cbde, S. 1^7— Revision •application 
filed by 'Bar Association to invoke powers 
of High Cegirt under S. 439 — Cl. 5 Was held 
to be inapplicable. •• 

" Two members of the Bar Association were 
convicted under B. 117, Penal Code read w^th 
S. 9, Salt Act (1882), by First Glass Magistrate. 
Tho Bar Association authorised the President 
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to file revision application to the High Court 
invoking its powers under S. 439 on the ground 
that the conviction was illegal. 

Held: that the proceedings by way of revi- 
sion before the High Court were not intended 
by party who could have appealed but had not: 
appealed and therefore Cl. 5 was inapplicable. 

[P 1162 C 1] 

St^ G. J ackson — for Ajpplicant. 

, H, K. Ohose — for the Crown. 

Judgment. — This is an application 
presenced by the President of the Oadh 
Bar Associatfon, Lucknow, on behalf of 
that Association invoking the powers of 
this Court under S. 439, Criminal P. C., 
1898, irf the nfatter of the conviction cf 
Messrs. Mohan Ij 3.1 Saksena and C. B. 
Gupta* wider S. ’ 117, l.P.C.^road with 
S. 9,®Salt Actt 1862, oy a First Class- 
Magistrate of Lucknow under his judg- 
ment of 14th April 1930. The two 
gentlemen mentioned above are members 
of the Oudh Bar Associalion. Accord- 
ingly in their interest the said Associa- 
tion passed a resolution at a special 
general meeting, authorizing the Presi- 
^dent of the Association to move thi» 
*Oourt under S. 439, Criminal P. C., on 
the ground that the conviction was 
illegal for the reason that there was no 
evidence on the record to prove that 
Mr. C, B. Gupta did any overt act 
amounting to abetment of an offence 
against Salt Act, 1882, and also on the 
ground that neither Mr. C. B. Gupta nor 
Mr. Mohan Lai Saksena could legally be 
convicted and punished under the pro- 
visions of S. 117, 1.P.C, S. 117 of the 
Code prescribes penalty of imprisonment 
of either description for a term which 
may extend to three years or with fine 
or with both and in the present case the 
two goutlomen above-mentioned have 
been sentenced to 18 months’ rigorous 
imprisonment each. 

Besides these two gentlemen, who are^ 
members of the Oudh Bar Association as 
already stated, there were six others 
who were convicted by ^le same judg- 
ment and sentenced to similar punish- 
ment under the same sectipn of 
the Penal Code. They, are Shytfm 
Sundar Nigam, Jai Dayal Avastbi, H, C. 
Bajpai, Shyam Sundar Qaisar, Imtiaz 
Ahmad A^sharfi and Dr. Lakshmi Sahai. 

On the merits of the case as a *whole 
no distinction is possible beftween^he 
case of one and any of the other oA^- 
viotod persons. It follows that U we 
feel convinced that this is a^t case in 
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which we ought to interfere at all in the 
exercise of our jurisdiction under S. 439, 
Criminal P, G., 1898, we must interfere 
in the matter of the conviction of all 
the eight persons. 

On behalf of the Crown the learned 
^Government Advocate has urged two 
main preliminary objections against the 
entertainment of this application. The 
first objection is that inasmuch as the 
convicted persons have not appealed 
from the order of conviction passed by 
«the Magistrate, tljough in law they had 
a right to appeal, the present applica- 
tion is not maintainable having regard 
to the provisions of CL (5), S.« 439, 
Griminal P« C, The second objSetion is 
that the Oudh Bar Association,, being no 
party to the case in which the order of 
conviction was made by the Magistrate, 
has no locus standi to file the present 
application.' 

We aro of opinion that both these 
objections should bo overruled. As re- 
gards the first objection CL (5), S. 439 
bars entertainment of proceedings by • 
way of revision at the instance of the 
party who could have appealed but has 
net appealed. The proceedings now 
jbafore us have not been initiated by a 
party who could have appealed 1 ut has 
'not appealed. CL (5) therefore has no 
application to this case. It cannot be 
idoubted that S. 439, Criminal P. C., 
1898, invests the High Court with juris- 
diction of revisional nature in cases in 
which it may deem fit in the exercise of 
its own discretion to call for the record 
of a case or which has been reported for 
orders or which, otherwise comes to its 
knowledge. The section further autho- 
rizes the High Court to exercise all or 
any of the powers conferred on a Court 
of appeal by Ss. 423, 426, 427 and 428, 
Griminal P. G,, and this is the jurisdic- 
tion which the present application seeks 
to invoke. In the present case we are of 
^opinion that the Oudh Bar Association 
have acted rightly in the discharge of 
their duty.ae such an association to watch 
-and prolieetthe privileges and liberty of 
its mee^betA which they are entitled to 
enjoy under the laws of the country. 
We think therefore that the present ap* 
plicatiSu has been laid before us by the 
Preiideni of s^he Association not in any 
IjiVolous Spirit of ofiScious interference 
%itk^ the adpeinistration of justice but 
witi a sense of responsibility. 


The President himself argued the 
application before us not on the 
ground that he has a right to do 
so but that' as the President of the 
Bar Association it was his duty to bring 
to the knowledge of this Court that an 
illegality has been committed by a sub- 
ordinate Court in the exercise of its 
jurisdiction under the Penal Code and 
under the Salt Act, 1882. What we 
have said above answers the second 
objection also. p 

The first ground on which the applica- 
tion was argued before usr.^8, as we have 
already said, that there is no evidence 
on the record to establish the offence 
of abetment within the meaning ,-*^othe 
Penal Code oL the commission oi an 
offence under the Salt Act, 1882, against 
C.B. Gupta. This ground must be re- 
jected at once. There is evidence on 
the record and tb^ learned Magistrate 
has accepted it as true. We see oo 
reason to disagree with the finding of the 
learned Magistrate in the matter of 
the trustworthiness of the evidence. 

The second ground of the application 
is more serious and covers not only the 
cases of Mohan Lai, Saksena and C. B. 
Gupta but also of all those convicted 
persons whose names we have already 
mentioned. The learned Magistrate has 
convicted them under S. 117, I. P. C., 
read with S. 9 (a) and fb), Salt Act 
1882, and has sentenced e^.ch of the 
eight persons to rigorous imprisonment 
for 18 months. The argument presented 
before us is that punishment under 
S. 117, 1. P. C., for abetment of an act 
which is an offence under the Salt Act, 
1882, and not an offenoel under the 
Penal Code, is illegal for the reason that' 
S. 9, Salt Act, 1882 prescribes Bpecifioj 
punishment for the abetment of such 
an offence. We are of opinion that the{ 
argument right and must be accepted. 
So -much of S. 9 ,Salt Act, 1882, as bears 
on the question under consideration 
may be reproduced here : 

'Whoever oommits 'any .of the following 
ofEenoes naipely : 

(a) dees anything in contravention of this 
Act >r of any rule made hereunder ; 

(b) evades payment of any duty or , charge 
payable under this Act or any suoh rule or 

(c) ^ attempts to commit or sbets within 
the meaning of vthe Penal Code the com* 
mission of any of the ofEenoes mentioned in 
01^. (a) and (b) of this section shall for every 
such ofienoe bo punished with fine which may 
extend to five hundred rupees or with imprison* 
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meat for a wbioh may extend to six ^hioh constitutes an offence under two 
months, or With bot - more enactments the offender shall 


It wae not disputed by the learned 
Government •Advocate that doing any- 
thing in , contravention of the Salt 
Act . or of ^anv ru|e made thereunder 
was not a separate* offence under the 
^Penal Code noy is^it contended that, 
abetioent of an'act jn contravention of 
the Salt Act or of any rule made 
thereunderds % separate offence under 
the same iGode. *But Sentence under 
S.*117, 1. P. C., could bo passed even in 
respect of abdfmentof an offence which 
is* commTtfceJ .not only under the 
Penal Code but also under an^v law of 
thcPH^ntry. In the present instance 
that^law is to be found “ in 'Ihe .Salt 
Act, IBSS^aud if tb^ matter had stood 
there we- 1 hi nki't here coaf.1 be no ques- 
tion that these eight persons were 
rightky itauished under S. 117, I. P. C., 
but the matter does not rest there for 
S. 9, Salt Act, 1882, not only makes an 
act don^in contravention of the Act or 
abetment of the same act an offenCe, but * 
it also prescribes the penalty^ for such 
offence. If we accept the argument 
of the learned Government Advocate 
the result will be that a specific offence 
prescribed as such ^by a special Act only 
would be capable of being punished 
under both the provisions of the 
Penal Code and the provisions of the 
Salt Act, 1882, or under either of them. 
We areiunable to construe the law in 
such a manner as would produce such a 
result. The learned Government Ad- 
vocate placed before us the decision in 
Baghubar JDaual v. Emperor (i) by a 
Bench of tbe late Court of the Judicial 
Commissioner of Oudh. That decision 
however does not seem to be in point. 
In that case a person was tried on a 
charge under 8. 81, Eagistration Act. 
1877, and was acquitted on the ground 
that it was not proved <that he knew 
that it was likely that he would cause 
injury to any one by his act. He was 
subsequently tried and convicted on a 
charge under S. 197, I. P. .0. The 
learned Judges held that the ^jlea of bar 
arising, out o4 the previous acquittal 
was a valid plea and that the accused 
could noi^ subsequently be tried an^con- 
victed on a charge undftr S. 197, 1. P. C., 
They further held that under S. 26, G^ne- 
ral Clauses Act, where an act or omissio n 
(1) [1908] 6 6. a 158, 


be liable to be prosecuted and punished 
under either or any of those enactments 
but shall not be liable to be punished 
twice for the same offence, and that it 
did not prevent the ag)plication of the- 
S. 403, sub-S. 1, Criminal P. C. 

The second case which the learned 
Government Advoci\te placed before us 
is Queen v. BamachandrappcP (2). In 
that case it was held that the provi* 
sionsof 8. 174, 1. P.t3., are not in con- 
flict v^th thS special provisions of Ss. 
16 and 1^, Eegn, 1 of 1816, (Madras)' 
and that the accuse^ could ^be charged 
and tried under She provisions of 8. 174, 
1. P. Cr This decision only amounts 
to this that, where an act is an offence- 
under the provisions of two enactments 
which are nob in convict* with each 
other, prosecution may be resorted to 
under either of the enactments. It will 
be seen that the ratio decidendi of that 
case was that the act in respect of 
which the accused in that case was 
prosecuted was an offence both under 
the Penal Code *and the Special Regu- 
lation of 1816 .while in the present case, 
as w6 have already stated, it is agroed| 
on both sides that the act for the abet-; 
ment of which these persons were con-| 
victed, is not -a separate offence under, 
the Penal Code, but is an offence exclu-: 
sively under the Salt Act, 1882.' 
It is to the former class of cases tO| 
which the provisions of S, 26, Generalj 
Glauses Act, apply, but the piesent case 
is of the latter class. 

Before the passing of the Salt Act, 
1882, acts which are made offences 
by the provisions of that Act were nob 
offences under* any other law of the 
land and we have already said that they 
were not and are not in themselves 
offences under the Salt Act, 1882, 
and the principle of interpretation of 
statutes in such circumstance is gene~ 
ralia sperAaJibus non Iderogo^L* If 
therefore an act which tis au offdbee 
under any ether Act but no penalty is 
prescribed thereby could be punished 
under the provisions of S 117, I. P. C.,i 
this particular offence could n6t be soj 
punished because the special j»nactq(i6nt 
also prescribes a speciBc penalty 
such an offence ; in other words ^ 

'Isjl [1888] 6 Mad.'^9r 


4 
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;an act; is an offenoe under a specific law sefc aside those convictions and sen« 


land such an offence can also be punished 
under that specific law that law and 
■not the general law would apply, and 
this is the principle laid down ih S. 5, 
I. P. C. 

It was argued by the learned Govern- 
ment Advocate, and seems to have been 
argued on behalf of the prosecution in 
the Court of the learned Magistrate, 
that S. 117, 1. P. 6., deals* with such 
offences of abetments as are aggravated 
in their nature and therefore the special 
penalty provided by, S/ 9, Salt Act 
1882, is not the penalty fcTr an abet- 
ment of such a nature." This argument 
clearly ignores tlie language of ,8. 9, 
Salt Act, 1882. Cl. (cj of that sec- 
Ition defines abetment by referring to 
'its definition in the Penal Code and 
embraces air abetments whether ag- 
Igravated or mitigated in tbfeir nature. 
|The section does not provide for any 
lexoeption in respect of such abetments 
'as are provided for by S. 117, I. P. C., 
and the punishment prescribed by the 
said S. 9 is clearly a punishment which 
jis prescribed for all abetments of acts 
which are declared to be offences 
;by the provisions of the Salt Act, 
il882. It follows that it is illegal to 
proceed under S. 117, 1. P. C., which al- 
lows a higher punishment for abetment 
of an offence for the punishment of 
which a lighter and separate penalty is 
I^ovided by the provisions of S. 9, 
Salt Act, 1882. It seems to us that the 
avofumant of the learned Government 
Advocate if carried to its extreme logi- 
cal conclusions would reduce -the law 
in this respect to an absurdity. Accord- 
ing to that argument a person may be 
, punished for abetment , when it is of an 
aggravated character under S. 117, 
I. P. C., and he may also be punished 
under 9, Salt Act, 1882, for the 
•eame abetment because the aggravated 
.form of it undoubtedly includes the 
mitigated form. To avoid such absurd 
results*' we naust construe the two enact- 
ments in the light of the maxim quoted 
above, that is, where there is a special 
law matting a particular act an offence 
and piotidiug penalties for such an 
offence ^he general law must be held to 
b^ inappHcabJe. We therefore hold 
t'hat 'tbe conviction of these eight per- 
soutfand the sentences passed on each 
ni^ei S. fl7, 1. P. 0., were illegal. We 


tenoes. 

But as on merits we are in agreement 
with the learned Magistrate that an 
offence under 8. 9, Salt Act 1882, 
has been committed by those persona 
they are liable to be punished as pro- 
vided for by that section. We accord- 
ingly set aside the ponviction and sen- 
tences passed, by the learned Magistrate 
under S. 117^> I. P. CJ., and convict each 
of the eight above-natxfed persons under 
S. 9 (o). Salt • Aot,^ 1882, and sen- 
tence each of them to rigorous impri- 
sonmont for a term of ,six mouths which 
is the ms^ximum punishment permitted 
by that section. 

G,p./r.k, • Order accordingly. 

193V Cr. Casec 11^4 

(Oudk) 

POLLAN, J. ■ 

Sarfaraz Singh and anothe ? — Accused 
— Applicants. ^ 

V. 

Emperor — Opposite Party. 

Crimmal Revn. Appln. No. 82 of 1930, 
Decided on 4th September 1930, from 
order of Seas, Judge, Gonda, D/- 20th 
May 1930. 

(a) Criminal P. C., S. 4 (b)— Application 
to Court to take action under St. 107 or 145 
without allegation of offence it not com- 
plaint. 

Whore tho parson aggriovad asked the Court 
in his petition to take action undot the prevon- 
tive 3s. 107 or 14^, Criminal P. C., »nd thero 
was no allegation in his petition or in his 
statement as recorded b; tbe Magistrate that 
an offenoe had been committed and that the 
Magistrate should take action in respect of 
such offenoe against any persqn under the 
Criminal V, 0, 

Heidi that the petition of the aggrieved 
person did not amount to a oomplaint. 

, [P 1166 0 9] 

(b) Criminal P. C., S. 190 'i(c)— Magistrate 
acting under S. 190,ii(€) can lake cognisance 
of offencer under Ss. 352 and 447, Penal 
Code, even without complaint. 

There is nothing in the Code' of Criminal 
Prodedara to restrain tho Sub-Divisional Magis- 
trate from taking action in respect of an 
offence which he thinks has been committed 
but which has not been brought to bis notice 
in the fornof of a complaint, S. 190 gives 
very wide powers to the Magistrate. What is 
intended tnereby is that tbe Magistrate should 
be able to bring his exp?rfeaoe to V^ar upon 
any ^statement of facts made to him by an 
aggrieved person who might not know what his 
legal remedy was in the given oiroumstsanoes. 

Where 'the person aggrieved made a petition 
to4he Sub-Divisional Magistrate to tikke action 
against A and B under 8a. 107 or 145, Criminal 
P. 0., and did ^not allege in his petition that 
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<iiiy 0^6006 hftd b60ii oommiHad by A and J 9 
«xid the Magldferato passed *the following order: 
“This is a casa under* Ss. 447 and 352, I. P. C., 
And is transferred to the Oourt of the Tahsii- 
^dar/’ and the ^hsildar tried A and B and ul- 
timately oonviot^d them under Ss. 352 and 
447, 1. P. O. 

Helds that the Magistrate was aotipg within 
his jurisdiotion when he*read the statonient as 
teing ’A complaint of facts v^ich constituted* 
an ofEen^f, hbnd eveh if thb definition of "com- 
plaint” would rule out the application of Cl. (a), 
S, 190, the Magistrate ^^was certainly able to 
d;ake cognizanoe of«the oHenoe uxkder Gl. (o). 

• • • . [P 1166 C 1] 

J. N, Misra — for* Applicants. 

Ati Muhamn^dr^iot the Crown. 

Pullan, J.*— Th^sa three applicants in 
revision may Jbe considered together. 
On September 1929 two persons, 
Bamphal and Budhai cdfme beforp a 
Sub- Divisional Magistjrate of Tarabganj 
with separate fetitions io^ which they 
alleged that Sarfa^ae Singh and others 
were *th/eatening them and likely to 
•interfere with the cutting of their crops 
and asked the Cou^nt to take preventive 
measure!^ presumably under Ss. 107 or 
145, Criminal P. C, The Bub- Divisional 
Magistrate passed temporary orders 
wjhich appear to have been under S. 145, 
<3riminal P. C. Eight days later, on 
26th September, Ramphal madeA second 
application in the form of a complaint 
that Sarfaraz Singh and another bad 
out his crop, and on this complaint pro- 
ceedings were instituted under S. 379, 
1. P. C. While these proceedings were 
pending *the Sub-Divisional Magistrate 
on 23rd October passed an order on the 
two petitions whicn had been made on 
18th September in the following terms: 

"This is .a ^case under Ss. 447, 352, I. P. C, 
and is transferred to the Court of the Tahsil- 
•dar.** 

On 30tb November 1929, the Bench^ 
Magistrates convicted Sarfaraz Singh* 
and his son Jaipatar Singh of an offence 
under 8. 379, 1. P. 0., and ordered them 
each to pay a fine of Bs. 25. On 18tb 
December 1929 the Tahsildar Magistrate 
oonvicted Sarfaraz Singh and five others 
of offences under Ss. 352 and 447, 1.P.C. 
and s^tenced them each to ^ay a fine 
•of Bs. 50. Appeals were filed against 
both th^e convictions before *the Dis- 
trict Magistrate and both appeals were 
•dismissed.^ In his judgment in tlie tfieft 
case the learned District Magistrate 
4 )ointed out that aUhough Sarfaraz Singh 
had been successful in appeal in a civil 
«nit as to the zamindari rights o{ this 


land, and had got possession in August 
1929, “this gave him no right to confis- 
cate the tenant's rights or seize the 
crop.*' As it was admitted that the 
crop had been cut there seems to be no 
doubt that a criminal offence was com- 
mitted and no case has been made out 
for interfering in revision with the 
* order of the District Magis^trate. 

In his judgment in the two appeals 
arising from eonvictifin of Sarfacaz Singh 
and others of offences under Ss. 352 and 
447, 1. P. C., the learned District Magis- 
trate refers to tl:^e legal points which 
were argu^ before him. One of these 
point)? b|is been taken before me and it 
is folioVs: In th&se casSs no com- 
plaint was made , that any offence 
under trho Penal Code had been com- 
mitted. The persons aggrieved only 
asked the Court to take* action under 
the preventive sections of the Code of 
Criminal Procedure. The trial therefore 
is alleged to have been without juris- 
diction. “Complaint" is defined in the 
'Code of Criminal Procedure, 8. 4, Cl, (h) 
as: 

"an allegation made orally or in writing to a 
Magistrate with a view to his taking action 
under this Code, that some person has commit- 
ted an offence. ” 

Now in these petitions there was no 
allegation that an offence had been 
committed with a view that the Magis- 
trate should -take action in respect ot 
such an offence against any person 
under the Code of Criminal Procedure. 
CoDsequently there was no complaint 
and I am not prepared to agree with 
the learned District Magistrate that the 
original petition taken in conjunction 
with the statement recorded by tbe| 
Magistrate amounted to a complaint. 

I find that in theit statements also these 
persons merely requested the Court to 
take action so that the opposite party 
should not be able to seize the crops. 
But although I do not agree with the 
District Magistrate's view that this 
was a complaint I do not find that thej^cj 
is anything in the Code t)f Criminal 
Procedure to restrain the Sub-Divi* 
sional Magistrate from taking action in 
respect of an offence which he thinks 
has been committed, but which l^s not 
been brought to his notice inAhe 
of a complaint. S. 190, Criminal P, 6^ 
enacts that a Sub-Divisional Maglalyrafie 
may take cognizance of any Qffence (a) 
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upon retAiifitig a complaint of facts 
^Mob constitute such offence; and (c) 
npop information received from a person 
ompon bis own knowledge or suspicion 
that such offence has been committed. 
This section gives to the Sub-Divi- 
jsional Magistrate very wide powers. No 
doubt it was intended that a Magis-^ 
itrate should, be able to bring his* ex-" 
perienoe to bear upob any statement of 
•facts zzmde to hftn by an aggrieved 
Iperson who might not know what his 
jlegal remedy was in the g iven circum- 
letanoes. In the present case these 
cultivators made statemeists which 
clearly indicated that'crimina| offences 
under the' Penal Code had •been ^com- 
mitted by this Sarfaraz Singh and 
4>thers, and although they themselves 
did not ask that these* persons should be 
prosecuted possibly because they did 
not know (hat the acts of'which they 
complained amounted to offences under 
|the Penal Code, the Magistrate was 
acting within his jurisdiction when he 
read the statement as being a complaint 
lof facts which constituted an offence, 
and even if the definition of "complaint’* 
would rule out the application of Cl. (a), 
S. 190, the Magistrate was certainly able 
to take cognizance of the offence under 
Cl. (c) of the same section. 

I am therefore unable to find that in 
any of these cases there has been any 
failure on the part of the Magistrate to 
exercise his jurisdiction, still less can 1 
find that there has been any miscarriage 
of justice. The Courts below have 
found that these offences have been 
committed and no reason has been 
shown to me for reconsidering those 
findings in revision. I dismiss all three 
applications. 

K.*N./r.k, Applications dismissed. 

• 1930 Cr. Cases 1166 

(Oudh) 

Eaza and Pdllan, JJ. 

jEfmp^ror— Appellant. 

(ihdUarpal Singh and another — Ac- 
cused -“^JBesponci ents. 

Appeal No. 368 of 1930, De- 
cided on IQfch September 1930, from 
orde/ of Addl, Sess. Judge, Dnao, 
D/- 26tb JulV 1930. 

*(a> Evidsacs Act, 5. S'O— Self -exculpatory 
%tstc«ient ^ Confession — Admissibility 
agdlnst oodccusod. 

Whexe IhQ accused in her confession stated 
;• ' i • I 


that She gsire to her husband a eertain drug in. 
milk from the efieots of which ho died, but 
added that She was given the drag by the co- 
accused, who wished to marry her ’daughter,, 
and that the drug was intended to bring her 
husband under her control and to induce hiun 
to consent to the marriage: 

Held', that the statement is h self- exculpa- 
tory statement which is without value in evi; 
•donee against t^e co-aoouaed. [P 1167 O Ij 

(b) Penal Code, S. 302-^Woman oS middle 
age adminislerrsng arsenic muet accept full 
responiibility ^of her action. 

Whore a wofnan of middle age administers 
to her husband arsenic disguised iu sugar and 
placed iti bis food and thereby causes his death, 
sire must accept the full .reai^nsibility erf her 
action. ‘ . . 

S ‘who was on bad terms Vith her hus- 
band administered arsenic poison to him 
in milk by way of medicine. TUe <!:"^band 
died, and*^ was.convioted by the Court .6f Ses- 
siod under 8. 304-A, Penal Code. An ap- 
peal was made,on behalf of Govevniaent. 

Held', that was guilty culpable homi- 
cide amounting to murder and should have 
been convicted under 3. 302, Penad Qpde: 40 
All. 360, Foil [P 1168 C 1]- 

2T. K. Ghose — for the Crown. 

S. N, Sinha and Azizuddin g.n5 A.iiz~ 
uddin — for Respondents. 

Judgment. — Two persons Chhattar- 
pal Sing'll and Mt. Sukhpala have b^pn 
convicted by the learned Additional Ses- 
sions Judge of Unao of an offence under 
S. 30i-A, 1. P. 0., and sentenced under 
that section to the maximum sentence 
permitted by law. In the case of 
Chhattarpal the offence baa been held to 
be one of abetment. Against this deci- 
sion an appeal has been preferred, on 
behalf of the Local Government on the- 
ground that these persons should have 
been convicted of an offence under 
S. 302, 1. P. 0., of which tlyy were ac- 
quitted by the learned Sessions Judge^ 
and that S. 304-A does not apply to a 
case of this nature. Chhattarpal Singb 
* alone has appealed against his convic- 
tion. 

The mam facts of the case are clear 
enough. Mt. Sukhpala was»the wife of 
one Jalpa Singh. Jalpa Singh' was- 
poisoned with arsenic and died on 8th 
April 1930, and his death was reported 
by the chaukidar of the village pn the 
following day. In the repprt it.. was- 
stated Ihai! Jalpa S^ngh ba(} himself 
said that his wife bad administered 
pohod to him in milk. Nobody elso- 
except the wif^ was accused in the first 
report, but a suggestion was made that 
s*be had a liaison with one Hauumat^ 
Singh. It is not clear that this was in- 
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tended to imply that it was on account 
of that liaison that she poisoned her 
husbandi There is on the record suffi- 
cient evidenca bath that Sukbpala gave 
a drug in milk to her husband and 
that, he aoeused he/ of poisoning him 
apart from her own confession. Her 
l^onfession was reporded on 10th April < 
before •a^Magistrate, cind in this confes- 
sion she admits that she gaye the drug 
to her husband, in ^the milk, but she 
says that dske w&s given the drug by 
one Cbhattarpal Singh •who wished to 
marry her daughter Earn Kali, and that 
tbe*drug waVinte^ded to bring herJius- 
band Jalpa Singh under her control, and 
to indidfce him to consent to the mar- 
riagef Accordingly Ohhattarpaf Siogh 
also was eyrrested and placed on his 
trial. He jsi a young ^ unmarried 
Thakur. He has all through denied 
that he hflM any intention of marrying 
Bam Kali and none of the Thakur wit- 
nesses ip this case make any statement 
to that effect. Apart from the confes- 
sion of Mt. Sukhpala there is the state- 
ment of one witness only which can be 
sa|d to implicate Chhattarpaf Singh. 
This is a woman named Shahzadi who 
says that she herself is a marriage- 
broker and that she had attempted to 
arrange a marriage between this Ram 
Kali and Cbhattarpal Singh. She also 
says — and this is the main point in her 
evidence— that Ghfiattarpal Singh in her 
presence ^gave a puria to Sukhpala and 
that this puria was alleged to contain 
basi karah, that il to say, a drug de- 
signed to bring some person under the 
.power of tl;e person administering it. 
She also says that there had been a 
conversation between Cbhattarpal Singh 
and Sukhpala about administering such^ 
a drug on a previous occasion. 

The first question which \je have to 
decide is whether the evidence is suffi- 
cient to convict Ohhattarpal Singh of 
any offence. In our opinion it is not. 
The statement made ^y Sukhpala when 
she was accused by every one of the 
murdei^was purely self-esculpatory and 
|any statement which she mad| impli- 
icating ai\pther pefsou is without value 
iin evidence. Leaving her confession 
aside the statement of Shahzadi al&ne 
merely shows that Obifattarpal Singh 
gave a puria to Sukhpala. It does not 
show what the contents of the pfiria 
wvere, and it does not show that the 


contents of that very puria were ad- 
ministered to the deceased and caused 
his death. The evidence is in our opi- 
nion too slight to justify the conviction 
of Chbattarpal Singh for abetting any 
offence which Sukhpala may have com- 
mitted. • 

, We have now to consider what 
offence was committed by Sukhpala. 
She herself is ready to accept the deci- 
sion of the Sessions Judge that •she has 
committed an offence under S. 301-A, 
I. P. C. S. 301.A is causing death by 
doing any rash .or negligent act not 
amounting to culpable homicide. We 
are av^are that th'era have be^n cases in 
whicji wonten, who have administered 
poisonou^drugs under the genuine im- 
pressioif that they ware love philters 
and would not cause the death of the 
persons to whom they ^erp adminis- 
tered, haver been found by certain 
Courts to have committed an offence 
under S. 301-A. No doubt the decisions 
in those cases were justified by their 
Special circumstances. 'But we are ofj 
opinion that where a woman of middlej 
age administers to her husband arsenic] 
disguised in sugar and placed in his food; 
and thereby causes his death, she must, 
accept the full responsibility of her ac- 
tion. Such a woman is Sukhpala, thel 
accused in this case. This is the view^ 
laid down by a Bench of the Allahabad 
High Court in the case of Emperor v. 
Ganri Shankar (l), and as far as we are 
aware there is no later decision of any 
High Court in India which expresses a 
different view. That case was like this 
a case of arsenic poisoning aud arsenic 
was described by the learned Judges as 
substance with the effect of which the 
agriculturist population in Northern India is 
well acquainted" 

and we accept the view of the learned 
Judges that a person who administers a 
well-known poison like arsenic to an- 
other 

**aiust ba taken to know that his aot is so im- 
minently dangerous that it must in all pro- 
bability cause death or such bodily itfjary^B 
is likely to cause death, and if ^ath ensue he 
is guilty of murder notwithstanding that his 
intention may not have been to cause death.*' 
We do not believe that Sukhpala was 
unaware of the properties of arseaic or 
of the fact that in her confession she 
sets up this defence is no reason vAly 
the Cour t sho ul d belie v e that defence id 
(1) [isis] 40 AU. S60SS19 Or, L. J. 

1. A. 686. a 
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the faoe of the evidence. Apart from 
the story of Ohhattarpal Singh and his 
projected marriage there is abundance 
of evidence that Mt. Sukhpala was on 
bad terms with her husband, and in 
particular that he resented her visits to 
the house of her married daughter, and 
be had on at least one occasion dragged 
her out of that house in ignominy in 
the presence of witnesses. It was in 
this house that lianuman Singh lived 
and it appears that the village people 
ware under the impression that she had 
some improper intimacy with Hu>numan 
Singh. Whether this be so dr not is of 
little importance; it is certain, th'^t the 
woman was on bad tefms wit'h her rhus- 
band on this account, and it is not 
necessary to find any further ' motive 
for the crime such as that which she 
herself gives by implicating her co-ac- 
cused Ghhattarpal Singh. 

We find therefore that Ghhattarpal 
Singh should not have been convicted 
at all, and we allow his appeal and set 
aside his conviction and sentence. Con- 
sequently we must disallow the Qovorn- 
inent appeal in bis case and we declare 
|him to be acquitted. As to Sukhpala 
we consider that she was wrongly ac- 
Iqnitted of the offence of murder and 
therefore wrongly convicted of an 
offence under 8. 304- A. We therefore 
allow the Government appeal in her 
'case, set aside her conviction under 
S. 304-A and, finding her guilty of an 
offence under S. 302, I. P. C., we sen- 
Itence her to transportation for life. In 
our opinion this is not a case in which 
the death penalty should be inflicted on 
a woman of her age. 

E.N./b.K. Sentence enhanced, 

1930 Cr. Cases 1168 

(Rangoon) 

Baguley, J, 

S. C, Guha — Accused — Applicant, 

V. 

jSfwtperor— Opposite Party. 

^Oriminal PevD. No, 238-B of 1930, 
Decided w 2nd July 1930, from order 
of Seeahd Addl. Magistrate, Moulmein, 
D/- 24t]h March 1930, in Grim'inal Regu- 
lar Tdal No. 124 of 1929. 



It is quite pbseible that an agent might make 
.liia&eR rftponflible fpt loss or damage to 


goods belonging to his principal. There la 
nothing in law which would pre?6at an agent 
undertaking to be an insurer of goods con- 
signed to his care provided that there is consi- 
deration for that insurance this oonsidera- 
tioo would have to be something outside the 
terms of the employment at the ordinary rate; 
7 L. B, R. 278, Bef. • [P 1169 0 2> 

(b) Penal Code (1860), S. 409— Goods en- 
‘krusted to fiiMn and net to its manager 
personally— He is not criminally liable for 
breach of trust in respect of goods, 

A person who is the ^manager of the firm^ 
cannot be held criminally, liSble' for breach of 
trjst where there is no personifl '^ntrustment 
of goods to him but to the firm in respect of 
which the offence was .allegdil to have *been. 
committed. [P 1170 G 2] 

Judgment. — This is an application 
in revision. The applicant S. G^tJ^iiha. 
has beeh convicted under S.'^OQ, I. P. G,,. 
of criminal breach of trust of goods 
valued at Bsl 8,081-12-0 as an agent and 
employee of ' the Dunlop Rubber Co., 
(India) Ltd. His, appeal tp the Sessions 
Judge was dismissed and he now cornea 
to this Court in revision. 

The allegation of the complainant is 
that Guha was a ** stockist ” of Dunlop- 
tyres ; that as a stockist he was 
entrusted with goods on what is known 
as consignment terms." The contract 
which is the basis of the case is con- 
tainod in a letter filed as Ex. A. At 
the end there are four spaces against, 
which are printed the caption ** Name 
in full," “ Address " Dated at," and 
“ Signature." Name in full " is writ- 
ten against National Cycle ai;\d Motor 
Company, and ** Signature " is against 
S. C. Guha. The document is in the* 
form of a letter addressed to the Dunlop^ 
Rubber Company (India) Limited, and 
begins : 

Dear Sirs. 

In consideration of your placing my name/' 
our name upon your list of traders who will 
have the benefit of holding consignment stocks* 
of Dunlop pneumatic tyres, covers and tubes 
and for Duniop solid tyres, during the session 
ending 80th September 1929, 1/We hereby 
agree as follows : 

1. You are, subject to the terms hereof, to 
supply me/uB, unless prevented by causes be- 
yond your control, wi'^h such stock of Dunlop 
goods as may be agreed upon between us from^ 
time to tidio to be managed by mo/us, on your 
behalf in the way of my /our trade, and qs far 
as possible ^during the continuanup of this 
agreement to replace the same as .^nii when 
B0I4, . 

2. 1/We shall from time to time^ieknowledge 
receipt in writing’ln the form prescribed by 
you of all stocks of Dunlop goods immediately 
seime are delivered to me/us, and such stoclr. 
shall remain your absolute property nutil same 
is sold and paid for by me/us at .your list price 
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|aM agreed dl 809 t|int« and 1 am/We are to be 
deemed to be a trnetee/traeteee of the said 
etook for yon aad on your behalf until you aze 
paid in cash for same. 

8. All sales from bbe said stock shall be on 
your account, and, all cash received in pay- 
ment for the said stock shall, until payment is 
made by me/ufll*in trust dor you. When any 
such article has been sold I am/We aie to ad- 
dise you of the sale^ forthwith in the form * 
prescribeifl^by you. • ' • 

4. 1 am/We are to 8end*you on* the 15th day 

each month or such datf) as you may advise 
later a detailed reWirn in the form prescribed 
by you-setting aut tbeTstock position from the 
date of the previous retprn ot all Dunlop goods 
I/We Jield in stookon your behalf and provi- 
ded I/We settle ySxir accolints before tho 5th 
day of the month fo^owing sale you are to 
allow me/us a settlement discount of 5 per 
cent. , • 

5. 1/]^ undaatake to keep and maiiytain all 
goods supplied to me/us under tnis agreemc^nt 
in a safe, sougd and saleable coijdition and do 
hereby undartake tg indemnify you against all 
loss to such goods from dre, theft, pilferage or 
from any o^^se whatsover and will afiord your 
traveller? or otbet representative every facility 
at any time during business hours to inspect 
and check the said stock, and if at any time 
any article Jje missing, destroyed or damaged, 
1/We will forthwith pay you thi then our.rent 
list price, less agreed discount of such article. 

The remainder of the dooumertt is not 
material at the present time. 

The main defences relied upon are 
firstly that the offer contained in the 
document, if accepted, would not consti- 
tute the executant an agent of Dunlops, 
and in the second place that the appli- 
cant is not the executant of tho docu- 
ment personally. It was argued on 
behalf of the applicant that the offer 
contained in this leli^ter, if accepted by 
Dunlops, would merely make the exe- 
cutant a purchaser of the goods, the 
main point rglied upon being that the 
stockist undertiakes to keep all goods 
made over to him under tho agreement 
in sound and saleable condition and . 
undertakes to indemnify Dunlops 
against all loss to such good^from tire, 
pilferage etc., and on the principles laid 
down in Po Ywet v. Emperor (l) it was 
argued that, as the loss, if the goods 
were damaged, would fall upon the 
stockist, the goods must be regarded as 
his. I«wish hi no sense to be regardel 
as dissenting from the principle laid 
down in %his ruling, but it appears to^ 
me to.be* quite possible that an .ag^nt 
might maktf himself resiipnsible for loss 
or damage to goods belonging to his 
principal. There is nothing in law 

(1) [1913] 7 LT 3. R. STSssiS Or. L. J, 452 = 
24 L 0. 832 (F. B.). 

1930 Or. C. 147 & 148 


which would prevent an agent under* 
taking to be an insnrer of goods con- 
signed to his care provided that there 
is consideration for that insurance and 
this consideration would have to be 
something outside the terms of the 
employment at the ordinary rate. Ex. 
^ seems to suggest that a stockist under 
this*agreement has sometlMng beyond 
the ordinary commission that the usual 
dealer on confinission ‘might be expected 
to receive. The opening woi'ds of the 
letter refer to a stockist being placed 
on the special list .of traders, and there 
is the obvidhs benefit that a stockist 
appoinlied under this agreement bolds 
in that hd does* no£ have to pay 
for the goods less the usual trade 
dis3ount*on receipt of the goods. It is 
in evidence that *in addition to this 
relationship of stockist* for tyres 
the parties /wore also dealing with 
one another in what is referred to 
as the straight sales basis in which 
the goods were consigned to the dealer" 
{Presumably either suV)j6ct to the usual 
trade discount or for cash. Goods sold 
under the stockist agreement required 
no outlay on behalf of the stockist until 
tho goods were actually sold by him, 
and then he was allowed to retain the 
cash for a certain length of time before 
remitting it to Dunlops. In addition 
to this there is a specific discount re- 
ferred to as “ settlement discount *' 
subject to the goods being paid for on 
due date, and it was also pointed out in 
argument that by virtue of his stockist 
agreement the stockist would obtain by 
supplying goods from his stock to other 
dealers at trade rate a percentage on 
all Dunlop tyres sold within the Moul- 
mein area, for all, other dealers would 
get their goods from him to sell there. 

For these reasons 1 would hold that 
there is nothing impossible in a stockist 
on these terms being agent of Dunlops. 
The stockists directly in terms under- 
take to be an agent of Dunlops. In 
01, (2) he states that he is to^be decerned 
to be a trustee of the stock* on behalf 
of Dunlops, until he pays, in cash 
for the goods. In 01. (3) he undertakes 
that all sales from stock shall bo on 
Dunlop’s account and all cash received 
in payment of the stock sbaU, unt% 
paid to Dunlops, be held in trust for* 
them, and when a man explicitly Se- 
dates himself to be a trustee ^ ageist 
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in this manner, I do not consider tho 
fact that for a speoifio consideration he 
insares the goods made over to his 
charge \ 7 oald prevent him from being 
an agent. The next point for considera- 
tion therefore is whether the applica- 
tion under this agreement became the 
agent of Dunlops. 

The letter is in a printed form in 
which the words “ 1 ” and we both 
appear ^and neither the I " nor the 
** we ** has been scratched out. But 
at the bottom of the letter the name in 
full is the National Oyole Motor Com- 
pany. There is evidence ^hich does 
not seem to have been' seriouly disputed 
that the Nationaf Cycle & Motor Com- 
pany is a family firm, of which Guha is 
the Managing Agent, but in which 
other members of the family sometimes 
assist. There is nothing on the record 
which leads one to suppose that Dun- 
lops regarded themselves as dealing with 
Gnha as a man. One bundle of exhi- 
bits, the G series, apparently invoices, 
are all made out in the name of Messrs. 
The Naticnal Cycle & Motor Company. 
The prosecution have also filed a num- 
ber of letters ,* Ex. H is addressed to 
Messrs. The National Cycle k Motor 
Company and it begins *' Dear Sirs," and 
is signed '' Yours faithfully, for and on 
behalf of the Dunlop Rubber Co. (India) 
Ltd." Ex. 1 is the same. Ex. J is 
slightly different being in the form of 
what would be known in Government 
circles as a D. 0. letter and is addressed 
to S. C. Guha, Esq., C/o The National 
Cycle & Motor Company, and begins 
*'D 0 ar Mr. Guha," and is signed ''Yours 
sincerely." Ex. K is the same. Ex. L is 
headed '* Mr. S, C. Guha, the National 
Cycle & Motor Company " and begins 

Dear Mr. Guha." It is signed “Yours 
faithfully, F. F. M. Ferguson, Distriot 
Manager," and is also of the D. O. type, 
and the reply thereto, Ex. M, is ad- 
dressed to Mr. F. F. M. Ferguson and 
signed ** Yours faithfully, 8. 0. Guha,’* 
N' is of the same type. In Ex. P 
we find the 'official typo once more and 
is addressed to Messrs. The National 
Cycle & Motor Company, and begins 
** Sirs *' and is signed Yours 
faithfullyi for nod on behalf of the Dun- 
l{^ Burner Oo.^ (India) Ltd., F. F. M. 
fiynrguson, Distriot Manager." Again 
Ex.^ which is a deed of assignment of 
certain agreetneots to Dunlops is des- 


cribed at the beginning as being made 
between the National Osole & Motor 
Company of Lower Main Boad, Monl- 
mein, represented by 8. 0. Guha, their 
managing representative of the same 
address, and the ^ Dunlop^ Rubber Co. 
(India) Ltd. 

'' These series of extra 9 ts and ^exhibits 
show quite clearly, that Daufops regar- 
ded the National Cycle & Motor Com- 
pany as being a firm ,of which 8. G. 
Guha was the Manager, and it seems 
clear that the company regarded them- 
selves as dealing wrth^he firm. This 
beii>g the case I fajl to' 'understand 
how Guha personally could have been 
regarded as a stockist under A. 
In , my 'opinion the stockist wa4 the 
firm and therefore it was thp , National 
Cycle A Mot.or Company^ who were the 
agents of Dunlops, under this agree- 
ment, and not Guha personally. ' There 
can, I think, be no possible doubt that, 
if Dunlops were reduced to filing a 
civil suit on the basis of Es. A, they 
would have to make the National Cycle 
^ Motor Company the defendants and 
not Guh'a personally, except possibly ;is 
a member of the firm for the price of 
the goods. It seems to me to follow 
that the goods were entrusted to the 
firm and not to Guha# and, if there was 
no personal entrustmont to Guha, he 
cannot be regarded as'criminally liable 
for breach of trust. Guh&r's position 
under Ex. A is such that he could not 
be held personally liable in a civil 
Court for goods delivered under it, and 
a man cannot be held criminally liable 
for goods for which he is not even 
civilly liable. 

I have been referred to a number of 
oases in the course of argument, but in 
"consequence of the view that I taka of 
the letter Ex. A, it is unnecessary to 
deal witi^ the question of whether 
there was actual shortage in the pay- 
ments which were made for the goods, 
as I consider Gnha^personally was nei- 
ther the agent nor the servant of 
Dnnlops end this being the ease the 
charge of criminal breach of triost under 
8. 409, I.. P. 0., is ))ound tq fail. I 
therefore set aside the convioMon and 
sentence and acquit the applicant, 

P,K,/k.k, "" Conviction set aside* 
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Chung Chuck v. Bek (The Lord Chancellor) 


1930 Cr. Cases 1171 

^ (Privy Council) 

{from British Columbia) 

25th J40vember 1929 
The Lorp OHaNCBLjDOR, Lords Mer- 

BiVALE, Atkin, T^hankerton and 
Bussell op Killowrn* 

* Chung CAwcfc-; Appellant* 

•*' / 

/J<?a;-"Bespondeiit. 

Privy CousciUAppeals Noa. 73 and 74 
of 1929. • . • 

P^ivy Council Act. — Special leave to 
appeal in crinrinal ^ase cannot be gran- 
ted-s-Criminal Tnal. 

Special leaver for appeal oannob be granted 
'Under Privy Oounoil Aot (1884) in a oriminal 
oaee v. King^ (1926) A. C. 4^2, B*olL 

• ^ ^ [P 1175 0 2] 

U. Wood and C. F, II, Pincott — 7or 
Appellant.; * ^ * • 

H, B, Robertson and T, Muthew — for 
®t'spo^enif. 

JET. K Macmillan^ F* P. Ycrc.r^e and HT. 
JETaZZ — for Intervener. 

The Chancellor. — These are 

consolidated appeals from a judgment of 
the Court of Appeal of British Colum- 
bia, and they arise out of the prosecu- 
ticMis instituted against the appellants 
for offences against the Produce Mar- 
keting Act (Statutes of British Columbia, 
1926-27. Chap. 54), as amended by the 
Produce Marketing Act Amendment Act 
i(Statute3 of British Columbia, 1928, 
Chap. 39), and certain regulations and 
orders made^ thereunder. 

The appeals are brought in pursuance 
of leave granted tea the appellants by 
the Court of Appeal of British Colum- 
bia. Though the proceedings in the 
Oourts belov^ were somewhat different 
in form, bolih appeals raise the same 
point for decision here. The appellant 
in the first appeal, Chung Chuck, who 
resided and grew potatoes within the 
area in question in 1928, was eharged on 
8th August 1928, with unlawfully mar- 
keting potalioes on 29th June 1928, 
within British Columbia without the 
written permission of«tbe Mainland Po- 
tato Committee, and was convicted and 
fined $40, and in default of payment, 
one month's imprisonment. Th9 appel- 
lant applied by way of habeas corpus 
and writ of certiorari for his disehavge 
from custoSiy, alleging «tbat the said 
Produce Marketing Act was ultra vires 
of the legislature of the Province of 
British Columbia, for certain reasons 
which for the moment need not be set 


forth. On 27th August 1918, Murphy, 
J., dismissed the appellant’s application, 
holding that the statute in question did 
not infringe upon the powers of the 
Dominion Parliament under heads (2) 
and (27), S. 91, British North America 
Aot, nor upon S. 498,«Crimipal Code, 
•Bevised Statutes of Canada 1927, Chap. 
36, and further holding that if the sta- 
tute did infringe upoqS. 498 this section 
was ultra vires of the Dominioif Parlia- 
ment. It is unnecessary to discuss in 
detail the circumstanced giving rise to 
the seedhd apifeal.. The appeals — which 
have been c*onsolidatod — raise the same 
point. * • ■ , , 

The^appeliant, Chung Chuck, appealed 
to the Court of Appeal, and on 8th Janu- 
ary 192Sr, the appeal was unanimously 
dismissed. In lixCs case, the 

appellant's acquittal by the Police Ma- 
gistrate having been upheld by the Sup- 
reme Court, the Grown was the appel- 
lant in the Court of Appeal, and thab^ 
appeal was allowed. 

As already stated, the Court of Appeal 
granted leave to the appellant in both 
cases to appeal to His Majesty in Coun- 
cil. The Attorney-General of the Pro- 
vince of British Columbia put in a peti- 
tion in which he denied the competency 
of the Court of Appeal to give* leave. He 
says in para. 12 of his petition : 

“That your patltionor respootfally aubmits 
that the ooaviotioa of the appellant by the said 
stipendiary Magistrate on the slid 6bh day of 
August 192S, was a oouviction in a crimiual 
oase in respac^ of a breach of a statute passed 
by the legislature of the Provinoe of British 
Oolumbia.** 

Then he cites the case of Nadan v. 
King (l) and says : 

**lt was hold by the Lords of the Judioial 
Gooimittee of the Privy Counoil that such a 
oonviotlon was within S. 1025, Canadian Cri- 
minal Code, Kevxsed Statutes of Canada, 1906, 
Chap. 146.’* 

Then he says in para. 14 : 

“That the said S. 1025, Canadian Criminal 
Code provides inter alia as follows ; * No ap- 
peal shall be brought in any oriminal oase 
from any judgment or order of any Oojirt in 
Canada to any Court of Appeal or^ authority by; 
whioh in the United Kingdom appeals or peti- 
tions to His Majesty in Oounoil may he 
hoard,” • 

Thau be submits that by reason of 
the matters set forth in the para^aphs 
referred to the Court of AppeaUoI Bgi- 
tish Columbia bad no jurisdiriiiOQ 
make the order under which they gftye 
leave to appeal. That partiei^lar om* 

Ti) ll92« A.CV48a. 



1172 Chitkg Chuck v. Bex (The Ziord Cbanoellor) 1939 


tentioQ is supported by the Attorney- 
General of the Dominion of Canada, 
and a preliminary objeotion is taken 
that these appeals are not competent 
because the Court of Appeal of British 
Columbia bad no power to give leave 
to appeal. In those circumstances it is 
incumbent upon the appellants to show, 
two things, -and they took two pohits. 
First of all they say : 

“This jnatter was 'not a criminal matter at 
all, and therefore wo have a right to appeal, it 
beinp a rivil matter, or at any rate, not a ori* 
minal matter." 

and secondly : * 

**Evttu ii it is a criminal mattdr still, under 
the Order in Council of 23rd Januarj fdll, the 
Court of kppeal of B&itish Golumbia had 
power to give ns leave to appeal ^and *W6 are 
entitled to prosecute the appeal." 

With regard to the first point, was 
this a criminal matter ? The relevant 
section of* the Act in question, which is 
**an Aot respecting the markeiting of fruit 
and other produce,'* 
is S. 20, which provides: 

"Every shipper guilty of an ofienco against 
this Act shall on summary conviction, ba 
liable, if an individual, to a penalty not excee- 
ding $1,000 or to imprisonment for a term not 
exceeding one year, and if a corporation to a 
dne not exceeding $10,000; and every other 
person guilty of an offunoe against this Aot 
shall be liable on summary conviction to a 
fine not exceeding $1,000.** 

Are an* offence under S, 20 and the 
proceedings consequent upon the offence* 
criminal matters ? It appears to their 
Lordships that they are criminal 
matters. The section speaks about an 
offence punishable on summary convic- 
tion, exposing an individual who has 
been found guilty of an offence not 
only to a fine but to imprisonment, and 
in this respect jt does not differ from 
the facts in Nadan v. King (1) where 
Viscount Cave, then. Lord Chancellor, 
in giving judgment in a similar matter, 
said this at p. 489 of the report: 

"It was argued on behalf of the appellant 
that neither of these appeals was brought in a 
"criminal case" within the meaninti of the 
above seotion ; but in their Lordships' opinion 
this alignment cannot prevail In each of the 
(fthei ih4 app$lUnt was charged with an ofienoe 
against the public law and a sentence of im- 
prisonment could be and was imposed ** 

Tbd particiular law in qnestibn in that 
oalse was not a law of this partionlar 
pirovinoe ; it W-s Province 

^ Albirtft, but the reasoning is the 
ssktmp, itud ft appears to their Lordships 
t|apfc*th4Si'1ftlst jpoint ipado by Mr. Wood, 
cotiusel tW appdlants, namely that 
tHis was not it oriiiinal inatter, but was 


a civil matter, in which they therefora' 
had a right to appeal, fails.. 

The next point to be considered ia 
whether Mr. Wood bas^sbown that it is 
competent •for the Court of .Appeal of 
British^ Columbia Jio have* given leave 
to appeal. He quite rightly points out 
* that in the petition of the lea^rned At- 
torney-General fgr the Provmoe of 
British Goluinbia supported, as it was* 
by the leavned Attorney-General for 
the Dominion of Canada, S.iL025 of the* 
Canadian Criminal Code is relied upon*, 
and case (**1)* i^ cited, but the 

view which their Lordships* take of^the- 
present^ circumstances renders it un- 
necessary for them to inte^hose 
points 6r into any question as to & ccn- 
flict between thp Dominiop, and tha 
Provincial legislatures in respect of 
that seotion. x\s already stated it ip 
for Mr. Wood to "satisfy the Boasrd that 
it is competent for him to appeal, that 
is to say, that it was competent for the 
Court of Appeal of British Columbia to 
give the leave to appeal in question.. 
The way in v/hich he seeks to show 
that is** by citing the Order in Council 
to which reference has been made* That 
Order in Council was passed in pur-- 
suance of the Privy Council Act of 1844 
which provides that 

"it Bball bo competont to Her Majesty by 
any order or orders that may from time tu 
time for that purposi be made, with the- 
advice of Her Privy Counoil, to jirovide for the 
admission of any appeal or appetrls to Her 
Majesty in Council from any . • .*• 

Attention is call^i to these words: 
"judgments, sentences, decrees or orders of any 
Court of justice within any British colony or 
possession abroad, although BU(Oh Court shall 
not b? a Court of error or Court of appeal 
within such colony or possession." 

Their Lordships pause for a moment 
to observe that the word ‘‘decision*’ is 
not one of the words used in that sec- 
tion. Th^ words are : 

^‘judgments, sentences, decrees or orders of 
any Court of justice.’* 

By an Order in Council referring t<y 
British Columbia, « passed on I2th July 
1887, noth the present Order in Oounoii,; 
but the one which preceded it, it^da pro- 
vided; ^ 

"Whereas' it is expedient that’ provision 
should be made by this Order to enable parties 
to appeal from the decisions of tW said Supre- 
me Court of British Columbia to H^>r Majesty 
in Council, it is hereby ordered; (l) Any person 
Of persons may appeal to Her Maj •♦■•y, her 
heirs and successors in her or their Privy 
Oonnoil from any Anal judgment, decree, order 
or sentence of the said Buprame Court of 
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British Gdlumhia in suoh xnanaer, withia sach 
'time and under and subject to such rules, re- 
aulatious ^nd llmitatioas as are hereinafter 
mentioned ; 

^hat is tio say* ^ 

**ln case any saoh juc(^meat, decree, oiderSor 
aontence* — — 

Again, their Lorddhips pause Hbere for 
sa xnojment to point out that the word, 
'‘‘decisicfti** is nolf ‘used in*the.operative 
part, although it is tfsed in- the recital. 

— *Bhall be givenoor pronounced for or in 
'respect of an} silm^ or matter* at issue above 
the amount«z*value of £300 sterling, or in case 
'flUQh judgment, decree^ order or sentence shall 
involve, direotly^r indirectly, any claim, de* 
mand or question' to or respecting property or 
any civil right* amoanting to or of the vtflue of 
£300 sterling, the person or persons ^feeling ag- 
J)y a ny s uoh judgment, decree* order, or 
flcnteape maySflthin fourteen days nfext after 
iihe samp shall have been pronounced, made or 
Siven a*pply« to the s^bid Gou{t by motion or 
petition for leaver to appeal therefrom to Her 
Idajesty.* •• 

That bsing^ the position of affairs on 
and after 12th July 1837, a subsequent 
Order jn Council was passed, which is 
the Order in Council to be interpreted 
in the present ease, on 23rd January 
1911. As to that Mr. Wood's contention 
is as follows: He says, alter th^ passing 
-ot the last recited Order in Council, an 
Act was passed in British Columbia 
'Constituting the Court of Appeal, that 
is, the Act of 1907 of the Statutes 
of the Province of British Columbia, 
Chap. 10, which provides in S. 6 : 

“ The Ooq^rt of Appeal hereby constituted 
shall be a superior Oourt of record. . . . And 
vrithout rSstricting the generality of the fore- 
.going an appeal shall lie to the Court of 
Appeal, ** • 

then, 

'** (4) from every decision of the Supreme Court 
-or a Judge thereof ... in any of the following 
matters or fn any proceeding in connexion 
•with them or any of them ; 

4ihen (e) is : ^ 

“ Case stated uhdar the Summary Convio* 
(tions Act. *’ 

Then by S. 8 it is provided* : 

“ For all the purposes of and incidental to 
•the hearing and determination of any matter 
within its jurlsdiotion and the amendment, 
execution and enforcement of any judgment 
or order, and for the *purpoBa of every other 
tiuthority expressedly or impliedly given to the 
kCourt^f Appeal by this Act, the Court of Ap- 
Mai shall have the power, authority and juris- 
:diotion vested in the Supreme Courf. " 

Thfr’.Vay in* which Mr.* Wood uses 
^tbat A(A, is thia. He says the word 
'^'deoision” there evidently refers to a 
icase stated under the Summary Convic- 
tions Act, and therefore the meaning of 
vtbe word ‘'decision**— putting his argu- 


ment generilly— will embrace or will 
include a criminal cause or matter. 

Their Lordships now come to the sec- 
tion of the new Order in Council itself. 
It says, subject to the provisions of these 
rules an appeal shall lie in certain cases 
which are set out in (a| and (b) of 8, 2, 
^and it is necessary to read both of 
those : (a) is : , 

“ As of right from any final judgment of the 
Court where t];ie mattei in dispute on the ap- 
peal amounts to or is of the valiih of £500 
sterling or upwards, or where the appeal in- 
volves directly or indirectly soqie claim or 
question Jio or regpecting property or somo civil 
right amoiii^ing to* or of the value of £500 
sterling or upwards. ” 

It is not ^contended, that % criminal 
matter is provided for in S. 2 (a), but 
Mr, Wood’s point is it is provided for in 
S. 2 (b),* which says : 

Subject to the pi^visions of these rules an 
appeal shall lie at the disoreticfti of the Court, 
which Mr. Wood says has happened in 
this case ; he says that the discretion 
of the Court of Appeal of British Colum- 
bia has been exercised in his favour 
•'*from any other judgment of the Court, whe- 
ther final or interlocutory, if in the opinion of 
the Court the-question involved in the appeal- 
is one whioh by reason of its great general or 
public importance or otherwise, ought to be 
submitted to His Majesty in Council for deci- 
sion. ** 

“That,” says Mr. Wood, 

is my charter; the Court of Appeal of British 
Columbia was entitled under S. 2 (b) to give 
mo leave to appeal ; they did give me leave to 
appeal, and therefore the preliminary objec- 
tion ought to fail. ” 

Their Lordships have been assisted 
by learned counsel on all sides, Mr. 
Wood, Mr. Macmillan and Mr. Eobert- 
son, by being referred to a number of 
cases, but iu the view that they take of 
the oases it is hardly necessary for them 
to go into them at any length, and they 
do not propose to do so. The first case 
cited was The Canadian Pacific Wine 
Company v, Tuley (2), which ^decided 
that the British Columbia Prohibition 
Act of 1916 the Summary Convic- 
tions Act of idlS wore both valid and 
within the competence of the (legisla- 
ture of British Columbia. The next cSse 
cited was The Kinq v. Nat Bell Liquors 
(3), where their Lordships* think Mr. 
Macmillan was right in saying that the 
Board decided towards the olos^ of the 
judgment delivered by Lordi Sunder 
that there was a part of the criminal 

Z. : j ■ . - 

(2) [1921] 2 A. 0. 417. • 

(9) [1922] 2 A. 0. 128. . 
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law whioh was within the competence 
of the Provincial Legislature, Finally 
there was the case of Nadan v. King (1), 
where it was held that S. 1025 of the 
Criminal Code of Canada did not exclude 
the prerogative of the Crown to give 
leave to appeal. 

None of those cases really touched 
the point which their Lordships have 
to decide* v^hich is a very short one, 
that is to say, does S. 2 (b) o/ the Order 
in Couifoil of 23rd January 1911, give 
the authority to the Court of Appeal 
which Mr. Wo6d claims that it does 
give ? - * ^ • 

First of all it is necessary to look at 
the recital to t[ie Order lij Council to 
see whether any hint can be deprived 
from that. It appears rather as if Mr. 
Wood would have to contend 'that the 
Order in Council of 1911 goes further 
than the Order in Council of 1887, but 
in the recital it is said : 

“ And whereas it is expedient, with a view 
to equalising as far as may be the conditions 
under whioh Ilia MHjesty'a subjects in the 
British Dominions beyond the eeas shall have 
a right of appeal to His Majesty in Council and 
to promoting uniformity in the practice and 
procedure in all such appeals, that the rules 
regarding appeals from the said Supreme Court 
oontained in tbe said Order in Council should 
be revoked and provision should be made for 
appeals from tbe said Court of Appeal to His 
Majesty in Counoil, ** 

That appears from the recital to be 
an Order in Council dealing wMth prac- 
tice and procedure and to unify tbe 
practice and procedure, as it says, in 
tbe British Dominions beyond the seas, 
and, if that is right, it would be a 
rather strong thing to give an interpre- 
tation to that Order in Council under 
which the new Order in Council, pur- 
porting to unify the practice, should in 
addition to that confer fresh rights. 

But Mr. Wood’s argument proceeds in 
this way. He says there are two words 
in the ‘definition of “judgment** which 
are in bis favour. It will be recollected, 
the words are % 

** BUbjdot to the provisions of these rules an 
appeal fhall lie as of right from any final judg- 
nlent of the Oqurt, ’* 

or the discretion of the Court from 
any other* judgment/' and “judgment** 
means decree, order, sentence or decision* 
TbeinLordsbips think when Mr. Wood 
made hjs submission with regard 
t<Pthe word “sentence’’ he rather relied 
tpon tbe fact that tbe word “sentence^ 

wa8*a word whioh was appropriate to 

• 

• . t 


some procedure in criminal law, but' 
when he replied to Mr. Macmillan ho<* 
did not put his case quite as high aa 
that, nor, indeed, could jhe have done so.. 
^though the word “sentyuce” no doubt 
in the minds of sonfe people is peculiarly 
appropsiate to criminal oases and ia 
^ chiefly heard in criminal trials, there, ia^ 
a great diffexhnee^between veedipt and 
a sentence, and nt would be very 
strange if leave to* appeal was to bo 
given only against a sentence and, not 
against a conviction. As *ha 3 been 
pointed out in the epurse^ of tbe argu-^ 
ment, sentence is ’ a. *well-knowD 
word in common law, ‘and * their Lord- 
ships do» not think the word “ sentence’*' 
carri 0 dt.Mr. 'V^ood the distaesce ho'^ ^ould** 
likh to be carried, so as to giye tho 
right to givo leave to ap^peal^^in a crimi- 
nal case. With regard* to the word- 
“ decision/’ Mr. Wood says tjiatjs the 
word used in the Xct whiesh consiitutes 
the Court of Appeal of British Columbia* 
and includes reference to mat^erb under 
the Summary Convictions Act, but it 
does not seem to their Lordships, 
having * regard to the whole of the 
legislation, that any serious argument 
can be built upon that foundation. It 
has already been pointed out how the 
word ' decision ** is used. Sometimes 
it is used in the recital as it was used< 
in tbe recital to the first of the two 
Orders in Council ; it is not in the> 
original Act of Parliament, it^is not in 
the operative words of the first Order 
in Council, and, although it might bo 
said that the word “ decision,'* if it 
stood alone, might possibly embraco 
matters both of civil and criminal iaw». 
the word “ decision ** is no£ used alone 
here. One cannot take one word ou^ 
«of the Order in Council and say it may 
include criminal law ; one must look at 
the wholeKDf the Order in Council it- 
self;. It being perfectly clear that S. SK: 
(a) refers to civil matters,* when. we» 
come to S. 2 (b) the words are : 

Subject to the srcB/isions of these rules aiv 
appeal shall lie at the disoretion of the Court/*' 

from any other judgment, and it* looks 
as if the word “ other *’ refers and " re- 
lates back to tbe same sort of judgments' 
as those whioh are referred to in S. 2; 
(a), that is to say, a judgment 
** where thq matter in dispute amotiats to- or 
l84>f the value of £500 sterling or upwavds/c**^ 
that is clearly not a criminal matter— 
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*• or whore the appeal iovolvea directly or in* 
directly gome olaim or queetion to or respect- 
ing property or some civil right." 

The wbrds can be satisfied in this 
way. It Eoay* v^ell be contended in 
normal cases thbre is* to be no appeal 
and no leave*to appeal where the.matter 
^ dispute is under £300, but there may 
be 'some ^a^ds in*Jihe nature of a test 
action ^here, although the .value of the 
question involved is f\ few shillings or a 
few pounds dhly*, ij may inifolve many 
thousands dE\)Ounds over the whole of 
the'province. S. 2 (b) would involve a 
casQ like th%t. ^Finally, if one looks 
through the Order«in Council itself*one 
sees there a great' number of provisions 
f or th{0 ^urfiag^ of dealing with« cases 
where leave to appeal is given* which 
are entiyelysappropriate in civil matters; 
and not only noPappropriata in criminal 
matters bi^t criminal matters do not ap- 
pear to*be provided foif if they are in- 
cluded within the word ** decision.*' 
Take, foSr example, S. G, Order in Coun- 
cil. It is pointed out by Mr. Macmillan 
that it provides for a stay of execution 
which is entirely appropriate iq a civil 
case, if leave is given to appeal, but it 
is not appropriate, nor indeed is there 
any provision made as to what is to 
happen to a man who has been sent to 
prison and special leave is given to 
him to appeal to His Majesty in 
Council. 

To sum^ up : (l) Although the word 

decision ** standing merely by itself 
might be sufUcient to cover a decision 
either in a civil or in a criminal case, 
the word does not stand by itself, but is 
in an Order In Council concaining a 
a number of 'other provisions working 
out the procedure ; (2) the Order in 

Council itself recites that it is passed for < 
the promotion of uniformity in prac- 
tice and procedure of all such* appeals, 
and one wou|d not expect to find it con- 
ferring new rights of appeal when it 
only purports to deal with practice and 
procedure in appeals (3) the way in 
which S. 2 is drafted first of aU in (a), 
where ft merely relates to civil cases, 
and in (b), where it says that there is 
an appea^at the Asoretion of Ihe Court 
from any o^er judgment, again poiz>ts 
to the fact that 2 (b) is simply referring 
to the same class of case as S (a), 
namely to civil oases and not to orim!« 
nal cases. 


In those cireumstanoes their Lord- 
ships have arrived at the conclusion 
that Mr. Wood has not made out either 
of his points. He has not made ouk 
point (1), that this is not a criminal 
matter. Their Lordships think it is a 
criminal matter. He has not made out 
point (2), that the Ordef in Council of 
^3r^ January 1911 gave a right to the 
Court of Appeal to give leaVe to appeal 
in criminal natters. Jn the result the 
preliminary objeclfion succeeds, hot, in- 
deed for the reasons already given, upon 
the point which is in the petition of the 
learned * AtJiorney^General of British 
Ooluml^ia, supported by the learned 
Attorney^^neral qf Canada, but upon 
the paint {hat Mr. Wood has not satis- 
fied thei( Lordships that it is a civil 
matter or that there was a right in the 
Court of Appeal of British, Columbia to 
give leave to, appeal in a criminal case. 
That being so it is unnecessary to pro- 
ceed with the hearing of the appeal, the 
preliminary objection being a good one 
Vrhich'must prevail. 

At the last moment Mr. Wood de- 
tailed to their Lordships the great im- 
portance of this case, and be told them, 
and they entirely accept his statement, 
that there is a number of matters in 
British Columbia which are depending 
upon the decision in this case, and he 
asks whether their Lordships could not 
here and now advise His Majesty to 
grant him special leave to appeal. In 
their Lordships’ opinion that would be a 
very inconvenient course, and they do 
not think it would be right to accede to 
it. It must be remembered tljat their 
Lordships have decided that this is a 
criminal matter. They do not wish in 
any way to decide a question which has 
only been mentioned at the last moment 
and upon which they have not heard 
the respondent. Their Lo^ships 
would however point out, without in 
any way prejudging or discountenancing 
any further steps which the parties 
may desire to take, that the final )POyAS\ 
in the report of the case of .Nadan V*. 
King (1) will make it very difficult to| 
induce this Board to advise the grant- 
ing of special leave to appeal in a' 
criminal case. * 

In the result, in their Lordships* oig* 
nion, the preliminary objection sudt 
ceeds, and they will accordingly bum'^ly ^ 
advise His Majesty that both ^appeals 
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ought to t4l dismissed ; but, the respon- 
dents and the intervener not asking for 
them, without costs. 

V.B./R.K, Appeals dismissed. 

Solicitors for Appellant ~ Blaolc & 
Bedden. 

Solicitors for Respondent — Gord^ 
Tlyell A Oo, 

1930 Cr. Cases 1176 

, (Madrai) « 

. Full Bench 

BEASLEr. C. J., Sundaram Chetty 
AND Walsh; JJ. * 

In the matter of B. V,, Advocat^t High 
Courts Madras. ^ • 

Case under 8. 12 (J), of Ipdian Bar 
Councils Act, Decided on 28th Jply 1930. 

Legal Practitioners Act (1879), S. 13 — 
Legal practitioner rec^ving money on be- 
half of client and retaining it in his hands 
without authority from cliect — He subse- 
quently treating it as loan and giving security 
which he felt himself at liberty to with- 
draw at his own will — ^This amounted to 
professional misconduct. 

A legal practicioner received money from tlfe 
Court on behalf of hie client and retained it in 
bis own hands trithonc any authority from the 
olient so to retain it. Subsequently he chose 
to treat it as loan and gave security which he 
felt himself at liberty to withdraw at his ovrn 
will and pleasure. 

Held\ that this was a grave offence which 
amounted to professional misconduct, for no 
practitioner was entitled to hold his client's 
money in his hands and to use it himseif for 
his own private purposes without the consent of 
his client. [P 1177 C 1] 

K. Krishnaswamy Iyengar — for the 
Advocate concerned. 

Th^ Advocate-General — for the Crown. 

Beasley, C. J.— This matter comes up 
before us on a roport by the Tribunal of 
the Bar Council. A charge was framed 
by the Tribunal against the advo- . 
cate of having received a sum of Rs. 150 
on behalf of the complainant who was 
the pldintiS decree-holder in a suit in 
the Small Cause Court, Madras, and 
appropriated that money to his own use 
without any authority from him. The 
i^cts Isf the case are that on 5th Novem- 
ber 1927 the advocate received a cheque 
for Bs.. Ifip from the defendant judg- 
ment^debtor in the suit already men- 
tionq^ ill pursuance of the decree in 
that case and that on 7th November he 
qfshed^hat cheque; and the case against 
• him is that he put the proceeds of 
that cheque into his own pocket and 
utiliseditbciab proceeds for bis own pur- 


poses. The petitioner made demands 
upon him for payment of the money by 
£x. K, dated 25th November 1927, Ex. 
A, dated 3rd D6C6mber^l927 and Ex. 0, 
dated 26lih Janua^ry 1928. On 1st Feb- 
ruary 1928, by adjustment, the advocate 
paid Rs. 105-9-9 towards the amount of ' 
Rs. 150. Previous to. this he had given'a 
security ' letter tb^ the complamant by 
means of which he j)ledged his horse and 
carriage with him. * His^ case is that the 
complainant acceptdd horse and 

carriage as security* for the Rs. 150 then 
outstanding. His defencjlis that the com- 
plainant was out of l^adral at the ‘time 
when ho received the cheque. There is 
certainty evidence, the compiakiants’ 
diary, *that with the exce^ion of &bout a 
day and a half he was out o^, Mardras and « 
did not re^'urn until cl9th -November, 
and that on the day he returned or some 
date afterwards he tendered *%h9Rs. 150 
to the complainant asking him at the 
same time to lend him that amount 
for a fortnight and that* the com- 
plainant agreed. This defence the Tri- 
bunal has totally disbelieved, and in fact 
it is definitely and flatly contradiqted 
by two exhibits in the case. Putting it 
at its very earliest, the date of the 
alleged loan was 19tb November, 
and therefore the fortnight's time 
would expire on 3rd or 4th December 
yet it is very strange to find that on 
3rd December there is ap letter writ- 
ten by the complainant to tho advocate 
(Ex. A) demanding payment of the 
amount by 8 p. m,* aDd stating that if 
the amount was not paid by that time, 
he would be compelled Jbo seek legal 
help to realize the amount tfrom the ad- 
vocate and take such other steps as 
might seem necessary. That certainly 
is quite inconsistent with the advocate’s 
case that there was an arrangement to 
lend the** money for a fortnight. But 
there is a stronger piece of evidence than 
that, and that is to be found in Ex. E, 
dated 26th November 1927. That is a 
letter from the* complainant to the 
advocate and reads as follows: . 

. *'Wi]l you please pay tbe amouqt to Jif r- V, 
B. Ertehnaswami Mudali viz. Bs. ' 150 due to 
me in S. C.* S. No. 10700 eS 1927 of fimall Cause 
Court paid by B. Satyauarayana jbd tbe credit 
or the above suit.'^ • 

That again lis quite inconsisbant with 
,the advocate's statement that the 
money was by arrangement to be trea- 
ted as a loan to him for a fortnight. 
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Am Hossein \ 

We are ia complete agreement: with the 
Tribunal jn coming to the view that 
this story of the alleged loan is a oop- 
plete ooncoetibn. With regard to the 
security, letter Ex,| 11, dated 20th Jan- 
uary 1928* written^ by the complainant 
to the advocate stating hope you will 
not* remain quiet with the idea that yon, 
iiave«assigned me t^ie horse ahd carriage 
as security." It seems to ustoindicate 
that the security letter'had been pressed 
upon thaoomplainant by the advcoate 
who was in financial •difficulties at the 
same time iftd'imable to pay, and it 
certainly fs by ij^o means clear that the 
opmplainant ever accepted that security 
at ath %4||||je^fact remains that^trom the 
dat?^ of receipt of the money td the^date 
wherftb^ security Iptter^was given the 
advocate retained in his (\wn hands the 
money which belonged to his client 
withoutfany sort of* authority from his 
client at all to so retain it. That of 
course is, as the Tribunal has found, 
misoon^ct and we are bound to say 
that it is clearly professional nliscon-* 
duct. No practitioner is entitled to 
jiold his client's money in his liands and 
use it himself for his own private pur- 
poses without the consent of his client, 
land the Tribunal has found that be has 
'been guilty of that offence. We might 
at the same time add that when a person 
who is not a practitioner receives money 
in his hands for some other person and 
conver(R3 it to his own use he commits 
the offence of criminal breach of trust, 
.and that offence is none the less com- 
mitted because a person happens to be 
a legal practitioner. Such acts as these 
are very • serious ones indeed and cer- 
tainly cannot he dealt with lightly by 
any Court. This advocate has a Iready 
been dealt with in this Court on an- 
^other occasion in 1928 when he was 
sentenced to be suspended for six 
months tor an offence similar to this 
•ootamitted in 1927 ; so that this is the 
second case of professional miscon- 
duct and dishonesty. We have bad 
urgq^upon us’ by Mr. K. Krfshnaswamy 
Iyengar the fact that the seciyity letter 
was .executed by ^be advocate and that 
soQue'time the complainant was in posses- 
sion of ^he horse and carriage, bfit we 
are now told that aftef the arrangement, 
by means of which Bs. 105 odd, was 
paid to the complainant, the advocate 
took back the horse and carriage and 


. Emperoe in? 

this was of course whilst the balance of * 
the amount was still unpaid and it still 
remains unpaid. That does not seem to 
us to be an extenuating circumstance at 
all. •The facts of the case are that the 
advocate kept this amount in his own 
hands, used it for lys own purposes, 
chose to treat it as a loan and then gave 
sasurity for it which he felt himself at 
liberty to withdraw at his own will and 
pleasure. This is a* very grave case and 
wo have very carefully considered what 
our order should be ae regards the sen* 
tenoe^io be passpd upon him. Speaking 
for myseH, I had at one time the view 
that*this being the second offence of this 
naj^uro, tlfb advocate kbould he prevented 
from practising again. However, after 
matui^ consideration we are going to 
pass an order which, in view of the cir- 
cumstances, we consid&r to be alight 
sentence. *The order of the Court is 
that Mr. V. Advocate, bo suspended from 
practice for 18 months from this 
date. 

p.B.S./s.N. Order accordingly^ 

^5^ 1930 Cr. Cases 1177 

(Rangoon) 

Doyle, J. 

All Ilossein and others — Accused — 
Applicants. 

V. 

Empei’or’— Opposite Party. 

Criminal Bovn, Nos. 174-B to 178-B 
of 1930, Decided on 11th June 1930, 
from order of Fourth Addl. Magistrate, 
Myaungmya, D/- 9th November 1929, 
in Criminal Beg. Trial Nos. 295 to 302 
of 1929. 

(a) Criminal P. C., St. 412 and 439— High 
Court in revision may examine record to see 
if plea of guilty was based on proper con- 
ception of facts.' 

High Court la revision is not bound by S. 412 
but may examine the record for the purpose of 
seeing whether the accused have* had a fair 
trial and whether their plea of guilty was 
based on a proper oonception of the facts. 

[P 1178 C 2] 

^ (b) Criminal P. C., S. 342 — Accused igno- 
rant and undefended by advocates— M^gts - 
trate ought to assist thenop in putting uV 
obvious defensive pleas. 

It is the duty of the Magistrate, when dealiag 
with ignorant individuals aooused of tedhnioal 
ofionoes, to go very thoroughly iute the evi* 
denoe, and where they are not djleaded by 
advocates to give them some % 88 iflta ||06 in 
putting up obvious dsfenslvs pleas. (P lit# 0 1] 

9Sc (c) Criminal Trial— Where there ts pro- 
viso to law which if pleaded would eeUdbtisli 
sound defence accused may ^tead Ihul he 

I 
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WM not aware of provito*— Case under S. 19 
(1), Arms Act— Quantity of lead found with 
accused and neighbourhood suggesting that 
lead was used for fishing purposes -^Magis* 
trate should question accused if they were 
vendors of lead for fishing purposes, espe- 
cially if they are not defended by ^advo- 
cates— 'Arms Act, S. 19 (1) and Sch. (2) (7) (a). 

Ignorance of law cannot be pleaded as a 
defenoe where the 4aw has been trangresscd, 
but whore there is a proviso to the law which 
if pleaded wouldi osbablish a sound defenoe, *an 
accused may under certain oiroamstanoea 
plead that he was not aware of the proviso. 

In a case* under S. 19 (1), Arms Act, quantity 
of lead found with the accused and the neigh* 
bonrhood were such as to suggest that the lead 
was used for fishing purposes, Ahe Masistrate 
merely asked each of the a'coused « whether ha 
admitted having the load . for sale without 
license although they were not represented 
by counsel and on their p*feading*gailty pon- 
vioted them. • 

Held : that the Magistrate should .have in 
his examination of the accused put some qnos* 
tions with a view to elucidating from them 
whether they jrerb prima facie vendors of lead 
for industrial, that is fishing, purposes within 
the meaning of Arms Act, Sch. 9 (7) (a). 

[P 1178 C 2] 

S. Ganguli — for Applioants. 

Judgment. — Ali Hoasein, Khorban 
Ali, Ruston Ali, Ali floasein, and Maho- 
med Suleiman have in four separate cases 
been fined under S. 19 (a), Arms Act, for 
selling military stores without a license^ 
They are all ironmongers in Myaung- 
mya, which is the headquarters of a 
large fishery industry, and the supposed 
military stores found in their posses- 
sion was lead in quantities varying from 
14 to 54 visa. In the case of Ali Hos- 
geio the lead w'as described as sheet 
lead and balls ; in Khorban AlVs case 
the lead consisted of load labels used 
for attaching nets, of which he is a 
vendor ; while in the case of two of the 
three remaining ironmongers the lead 
was described as sheet and scrap. All 
except Mahomed Suleiman pleaded 
guilty, the last mentioned contending 
that the lead was not exposed for sale. 
Those who pleaded guilty were fined 
Bs. 10 each while Mahomed Suleiman 
WAS fined Bs. IS. 

In th^ Court of the Fourth Additional 
Ma|iatratd, Maungmya, they were not 
represented by counsel and there was 
no croea-exAtninAtion of witnesses. The 
loArned MAgi^trAie contented himself 
with ASting each whether ho admitted 
havipg the lead for sale without a 
license. Each applied in revision to the 
^SsiqiEis Judge stating that he was a 
Tender of ^net8« and that the lead was 


used for manufacturing nets. The 
learned Judge held as regards the four 
who pleaded guilty that no remedy lay 
aS'^the finding of fact either in' appeal 
or revision, and that if the lead was 
kept for industrial j^urposes they must 
prove it# He refused to take action. 
The five have now' preferred applies- ^ 
« tions in reyisidn to-this Court, r * 

The High Court -in revision is not| 
bound by 8. 412, Oiminal P. 0., but 
may examine'tbe record for the purposel 
of seeing whether the appfi&ints have 
had a fair trial and vyhetl^r their plea, 
of guilty was based on ^ proper coo- 
coptidb of the facts. Ignorance of law 
cannot be pleaded as a defence, jvhere 
the law Ka*s boe;i transgreBst>^,*'l)ut where 
there is a proviso to the law which if 
pleaded woulti establish a^soufild defence 
an accused may under certain circum- 
stances plead that he was not ^wpre of 
that proviso. 

Schedule 2 (7) (a) provides that lead 
required in good faith for indas]|rial and 
, manufacturing purposes (other than the- 
manufacture of bullets or birdshot) is 
excepted from all the prohibitions and 
directions of the Burma Arms ManuaK. 
In the case of at least one of the appli- 
cants the prosecuting Sub-Inspector of 
Police admitted that he sold nets and 
that the lead found in bis possession 
was in the form of beads for nets. In 
this case the presumption thojrefore was 
that he was selling the lead ^in good 
faith for industrial purposes and it is 
difficult to see what pounds there were 
for prosecuting him. 

In the second case the lead was des- 
cribed as being in sheets ancTbalLs, but 
it was not suggested that it was in the 
form of ammunition. It is reasonable* 
to suppose that the "balls” correspond 
to the "beads” mentioned in the 
other case. •• 

There is ground for supposing that bad 
the applicants known that they were 
entitled to plead that the lead was used 
for industrial purposes they would have 
done so. The learned Magistrate should 
in h;s examination of the accused *bave 
put some (Question to them with 'a view 
to elucidating whether they werd.l>rima 
faciewendors of lead for indusiyrial, that 
is, fishing purposes, a circumstauoe 
which the quantities found and the 
neighbourhood would prima facie ap- 
pear to suggest. 
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16 is the duty of the Magistrate when 
dealing with ignorant individuals ac- 
cused of technical offences to go very 
thoroughly into.the evidence, and where 
they are not Heiended by advocates to 
give them some assidtance in patting up 
jobvrous defensive pleas. The. con vie* 
^ions and sentences' aie set aside and 
the fines jf paid»will be refunded. The* 
cases will be classified as Vmistaken.'* 

The diary entry in each of the Fourth 
Additional * IVAbgjstrate’s *Gourt cases 
under thef Bbh February 1930 is in- 
cotrect. 

5.N./b,K.. * Ijdkvictionfi set aside. 

1930 Cr. Cases 117a 

• (Rangoon) ^ ^ 

Page, C, J., and Doyle, J. . • 

(I Da Thein and another — Accused — 
Appellants. • • 

• V. 

mperor —Opposite Party, 

Criminal Appeals Nos. 338 and 437 of 
1930, Decided on 2nd June 1930, from 
judgment of Otter, J., in Sessions Trial 
No. 4 of 1930 

(a) Criminal Trial Practice Existing 
practice of taking shorthand note of charge 
or Rangoon High Court Sessions only in cases 
of murder strongly deprecated. 

The oxistiing pr^iioliiod of tdbkiag a shorthand 
note of the oharg<a of the learood Judge presid* 
ing at the Or.'zninal Sessions of the Rangoon 
High Ck>urt only in oases of murder is strongly 
deprecated. In oases whom an appeal lies, 
or whore an appliostion is m«do to thf) Govern- 
ment Aivoci^e for a fiat, it is essential that 
there shoiMd henceforward bo an ofhoial record 
of the charge that the loarned Judge delivered 
to the jury : A. I. Cah 257, lief. 

[p IDO 0 n 

(b) Criminal P. C. (1898), S. 342 -Court 
cannot under S,342 administer inquisitorial 
interrogatory to accused or subject him to 
cross-examination When once Court is 
satisfied that accused appreciates^ salient 
features of evidence against him, its work 
is over. 

Bearing in mind that the aoousod is not 
bound to set up any defence or make any state- 
ment, that what he elects to say is not evi- 
dence that ^ny explanation that he may 
proffer, need not be true, and that be does not 
render himself liable to punishment by refus- 
ing to answer any question that the Court 
may put to him or by giving a falsa answer to 
the qugstioa, it becomes obvious thflt the Court 
is Dpt entitled under 8. 342 to administenan 
inqulsRorial interrogatory to the dhoused or 
to subjajot blm to otoes examinatfon or ^ bo ask 
nny questipna of him with a view to elioitthe 
trash of th#mattdr, or by a series of * supple- 
mentary questions to teat tffe accuracy or re- 
liability of the answora that he haa been will- 
ing to give. An examination on these or 
similar lines is not within the ambit of S. 342 
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and all such quostiona are wholly ina^mia- 
aible. When once the Court is aati^ffed that 
the accused appreciates the salient features of 
the evidence againss him, ita function under 
S. 342 is exhausted and no further examina- 
tion ia permissible : A, J. B. 1923 ('al, 470, 
Ref. • [P 1181 0. 1, 23 

(c) Criminal P. C. (1898). Se. 342 and 537 
— Accused examined, but not in conformity 
with provisions of S. 342^8. 537 applies. 

* AYhoro the aoousevi havd been examined, but 
the examination is not in conformity with the 
provisions of S. 342, 8. 537 applies to snob 
a case and unless a failfirc of justice thereby 
has been occasioned, a conviction and sentence 
ought not for that roason tb bo disturbed : 
A. I. B. 1927 P. C. 44 and * A. I. B. 1930 Cal. 
n^Befi • , [P 1182 01] 

McDonifell — for Appellants. 

Page/>C^ J. — On 24th Mar(;h 19-'0, at 
the Criminal Sessions of the High Court 
the appellants, Maung Po Chit and U 
Ba Thein, were tried before Otter, J., 
and a jury for aif alleged offence under 
S. 420, 1. P.^C. They were found guilty, 
Po Chit by *a majority of eight jurors 
to one, and Ba Thein unanimously, of 
having cheated one H. B. Brown by 
^dishonestly or fraudulently inducing 
*hiiii to deliver property and valuable 
securities to the amount of Bs. 17,000. 
Po Chib was sentenced to be impriFoned 
till the rising of the Court, and also to 
pay a fine of Bs. 1,000, or in default to 
suffer one year's rigorous imprisonment 
and U Ba Thein was sentenced to one 
year's rigorous imprisonmont, and also 
to pay a tine of Bs. 1,000 or in default 
to suffer a further fcortn of rigorous im- 
prisonment for one year. Under S. 449» 
Criminal P. C,, Po Chit and Ba Thein 
presented separate appeals to the High 
Court both on matters of fact and mat- 
ters o( law. At the hearing of the ap- 
peal the Crown was not represented, 
and no one appeared on behalf of Pa 
Chit, but Mr. McDonell urged the ap- 
peal on behalf of Ba Thein. 

Three contentions were raised in 
support of the appeal. Firstly,* it was 
urged that the conviction was against 
the weight of the evidence, and that on 
the merits the accused were entitled to 
be acquitted. As there zxjast b*e a re- 
trial in this case I propose to say as 
little as possible about the •facts. To ' 
dispose of this contention it is enough 
that we hold that, if the jury bdiieved 
the witnesses for the Crown, tl^re waa 
ample evidence to justify the oonviemn 
of each accused of the offence with 
which he was charged. The first *con- 
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tentian on behalf of the appellants 
therefore fails. Secondly, it was urged 
that the learned trial Judge misdirected 
the jury, because he did not explain in 
his charge the meaning of the terms 

dishonestly and ** fraudulently ** as 
used in connexion with the offence of 
cheating. 

Now, the, learned trial Judge pos-' 
sesses a wide and varied experience of 
the conduct of criminal trials, and it is 
highly improbable that Otter, J., would 
fail to direct the»jury on so essentinl an 
ingredient in the offence of cheating. 
Unfortunately, however, tbere is no 
record of the charge wliich the^ learned 
Judge delivered bo the jury, and the 
terms in which Otter, J., charged the 
jury must remain a matter of conjec- 
ture. This impasse ie the result of the 
practice which hitherto has obtained 
of taking a" shorthand note of the charge 
of the learned Judge presiding at the 
Criminal Sessions of the High Court 
[only in cases of murder. How this 
practice has bean allowed to grow up it 
is difficult to understand. In cases 
where an appeal lies, as in the present 
case, or where an application is made 
to the Government Advocate for a fiat, 
which mfsy happen in any case it is 
essential that there should be an offi- 
^cial record of the charge that the 
learned Judge delivered to the jury : 
see Emperor v. Barendra Kumar Ghose 
(l), and the only record of what occur- 
red at the trial upon which reliance can 
be placed is that for which the presiding 
Judge takes responsibility. In Baren- 
dra Kumar Qhose's case (1) I pointed 
out that shorthand writers are not io- 
iallible, and emphasized 
** the importance of rigidly maintaining the 
rale that a statement byh learned Judge as 
uo what took place during the course of a trial 
’before him is final and decisive. It is not to 
be criticized or circumvented; much loss is it 
to be exposed to animadversion.” 

The present practice at the Cri- 
minal Sessions of the High Court 
v|iU now cease, and in future the 
4 sharge of the learned Judge is to be 
taken down in shorthand, and a trans- 
cript of the shorthand notes is to be 
made and tendered to the learned Judge, 
in orjer that he may make such correc- 
t[0n8 thbrein as may be necessary. The 
Itrial Judge will than sign the transcript, 

'“ WX 1. ^1924 Oair257«81 L C. 35te25 

.. Cr,|*, J, 817 (F.B.), 
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and the transcript as amended and 
signed by the learned Judge will form 
the record of the charge that was deli- 
vered to the jury, Nb copy of the 
shorthand note of the charge, whether 
it has been transcribed or not, is to be 
issued to anyone except by the order 
<ot the trial Jp.dge or of the Chief Jnsticer 
In the absenoe of any recotd of the 
terms in whibh the learned judge in the 
present case charged the jiiry it is im- 
possible for this Court to, determine 
whether there has been any misdirection 
or not. As it would, I ^hink, be both 
unrepisonable and unfair that the appeal 
of an accused person should prove of no 
avail merely because the prac^oe of the 
Court Has rendered it imp!*a"cticaUle for 
him to present his appeal, in my opinion 
the proper cdurse lor this Court to take 
is to set aside the conviction and sen- 
tence in respect of each of the accused 
and to order that the accused ba retried 
at the next available Criminal Sessions 
of the High Court. 

Thirdly, it was contended that the 
examination of each of the accused in 
the Sessions Court was not in compliance 
with the provisions of S. 342, Criminal 
P. C. In my opinion this contention 
must be accepted, and I feel bound to 
say, with all due deference to the learned 
trial Judge, that in my opinion the exa- 
mination of the accused by the Court at 
the trial was not suoh an examination 
as is permitted under S. 342, «• 

It is unnecessary that I should discuss 
in detail the question to which objection 
has been taken by the learned advocate 
for Ba Thein. Bat as I have observed 
in other cases that there is a tendency 
in this country to conduct examinations 
under S. 342 in a manner that is un- 
"warranted by the terms of that section, 
it is well that I should explain what 1 
understanff to be the scope and effect 
of S. 342. 

In this country an accused person, 
save in exceptional circumstances, is not 
at present allowed'^to give evidence on 
his own behalf, and, however anxious 
the a'cousel may be to take his, stand in 
the witness-box and be examined and 
cross-examined on oath as to the truth 
of his^story, he is deemed ir.eompetent 
to do so. It iS^'an anachronism against 
which I have frequently protested, and 
Thope that before many years have 
passed it will be swept away. But the 
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mouth of an accused person at his trial 
is not entirely closed, for, although he 
is not entitled to give evidence, after 
the witnesses fdr the Crown have been 
heard, he is air liberty, if be so elects, 
to make a statement, to the jury. His 
^statement is not evidence, but the jury 
ixiay ’ta]{^it intq consjdereution, and givef 
to it such weight as, they think it de- 
serves, as Bankin, obse^'ved in Pra- 
matha NathMukerjeo v. Emperor (2) : 

**In this #3021 n try* it ofteii happens that a 
prisoner is tried in a , language which for one 
reason or anothe^he^updorstands but indifier- 
eotly well, apd far that' reason as well as for 
other equally grave reasons the intention of 
the sbatute is that at a certain stage in the 
case tth^Qourt itselNshall put aside ifll counsel, 
all phiaderl"'^M witnesses, all rospre^ntatives, 
and shall call upon each individual accused 
with the authority of thei Count’s own voice to 
take advaivtage of»the opportunity which then 
arises to state in his own way anything which 
he hi^esirous of atajiirig.*’ 

In these circumstances the legisla- 
ture enacted S. 342 to ensure that the 
accused should not remain in< the dark 
with respect to the allegations that.have 
been made against him, and to enable 
the Court to put such questions^ to him 
ak will help him to understand the case 
for the Grown. 

Section 342 (t) runs as follows : 

For the purpose of enabling the accused to 
explain any circumstances appearing in the 
evidence against him, the Court may, at any 
etago of any inquiry or trial, without pre- 
viously warding the accused, put such ques- 
tions to hirn as the C^urt considers necessary, 
and shalf. for the purpose aforcfaid, question 
him generally on the casi after the witnesses 
for ti( 3 prosecution haVe been examined and 
before he is called on for bis defence. ** 

The section means what it .says, and 
it is for on^ purpose only tf at the Court 
is entitled to examine the accused under 
S. 342, namely to enable the accused : 

“ to explain any circumstances appearing ir^ 
the evidence against him.’* 

When the scope and effeqji of S. 342 
is understood the nature of the examina- 
tion that impermissible thereunder can 
readily be appreciated. Bearing in 
iinind that the accusqid is not bound to 
jSet up any defence, or make any state- 
ment f that what he elects to *8ay is not 
jevidence ; that any explanation thafhe 
|may pridffer need not be true>; and that 
be does. not render himself liabl^ to 
punishmeit by refusing^,to answ*er any 
Iquestion that the Court* may put to him 
lor by giving a false answer to the qujs- 

{2rA.TRr 0^’ 

L.J. 248=50 Oal. 518, 


tion, it becomes obvious that the Court 
is not entitled under this section to ad- 
minister an inquisitorial interrogatory 
to the accused, or to subject him to 
cross-examination, or to ask any ques- 
tions of him with a view to elicit the 
truth of the matter, pr by a series of 
, supplementary questions to test thn 
acdiracy or reliability of • the answers 
that he has been willing to give. An 
examination *on these or similar lines is 
not within the ambit of S..342, and all 
such questions are wholly inadmissi- 
ble. I>decline tq lay down what the 
form of the examination should be, 
provided that the object of it is to 
enable the 'accused to * explain the evi- 
dence agilinst him, and the effect of it is 
that thd accused appears to the Court 
to understand th^ main points in the 
evidence of the witnesses Tor.the Crown. 
In this matter the trial Judge must 
exercise his discretion according to the 
circumstances of the particular casor 
that is before him. But ‘when once the 
*Gourt is satisfied that the accused ap- 
preciates the salient features of the evi- 
dence against him its function under 
S. 342 is exhausted, and no further exa- 
mination is permissible. 

Now, what is the effect of an exami- 
nation that is not in conformity with 
the provisions of S. 342 ? It has been 
decided in some cases that non-compli- 
ance with S. 3S2 ipso facto vitiates the 
trial; on the other hand there are 
authorities in which it has been held^ 
that unless there has been a failure of 
justice the defect in ^procedure is cur- 
able under S. 537, Criminal P. C. I do 
not pause to canvass the earlier deci- 
cisions on this section because, in my 
opinion, all the previous authorities 
must be read in the light of the' 
recent iudgment of the Judicial Com- 
mittee in the case of Ahdul Eahvian 
V. Emperor (3), In the case of the 
Emperor v. Erman Ali (4), which was 
decided by a Full Bench of tbe Cjbl- 
cutta High Court, I laid down tbe test 
which, in my opinion, ought to be ap- 
plied in order to determine Vbether or 
not a breach of the provisions of the 
Criminal Procedure Code hes -^itated. 



(3) A. 1. K. 1927 P 0. 1 0. 227:^54 

I. A. 96^28 Or. L. 3 Bang* 68.* . 

- (4) A.I.B. 1980 Cal. 22=1! 80 Or. C. 2Hssl2fei 
I. C. 664=31 Or. L, 7. 586 (1*,^.). 

I 
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the trial, and 1 vontare to repeat it in 
the present case: 

**Th 9 test: to be applied, ia casee where 
the prosoribad rales of prooedure have not 
been followed, to asoertain whether there has 
been a mistrial is always essentially the* same, 
namely, whether there has been a miscarriage 
of jnstioe; for if the .'Appeal Court is satisfied in 
point of faot that the accused has materially 
been prejudiced by the breach of prcood^jire 
clearly a failure of justice has occurred; while 
if by reason of the breach of procedure there 
has in effadt been substituted another mode of 
'trial, for that prescribed by the legislature 
as affording the best means of obtaining a fair 
trial it is presumed that a fair trial not 

been accorded the accused, and tlpit in that 
case also there has been a failure of justice. 
In either case thsrefora the procead/ngs pro 
tanto will be 'set aside' upon the ground that 
by reason of the breach of the rulrea of the 
procedure a miscarriage of justice h,^a been 
occasioned. On the other hand, if the appeal 
Court is not satisfied that the breach of proce- 
dure falls within one or other of those cate- 
gories, in my opinion it ought not, to hold that 
' the proceedings have becoma vitiated merely 
• because there has b3en a transgression of the 
prescribed rules by which such proceedings are 
to be regulated. It is ever to be borne in mind 
'that rules and regulations are intondei to be 
^the handmaid aud not the mistress of the law, 
and that in criminal proceedings it is of the 
utmost importance that a deeision jast and 
reasonable on the merits should not be dis- 
turbed because in the course of the proceedings 
some flaw can b) detected that is not funda- 
mental, and which is not proved to have worked 
injustice to the accused although it may con- 
stitute a breach of the rules of criminal pro- 
oedure; Emperor v, Krman AH (4).** 

In this appeal it is unnecessary to de- 
joide whether the failure in toto to exa« 
Imino the accused would ipso facto 
vitiate the trial, as being a breach of 
prooednre going to the root of the trial, 
and I postpone the determination of 
that question until the proper occasion 
arises. In the present case however 
the accused have been examined, but the 
iexamination was not in conformity with 
Ithe provisions of 8. 342. Is the result 
joi this ddfeot in procedure that the trial 
is vitiated ? In my opinion to such a 
'case S. 537 applies, and unless a 
failnra of justice thereby has bpen oc> 
oasjonad the conviction and sentence 
ought not fof that reason to bo dis- 
turbed. 

It is howevor undesirable in my opi- 
nion tfa^t (bis, Court should decide whe- 
ther in ^tbe ciroumstances of the 
preo^nt ease non-compliance with the 
pAivlsions of S. 342 has ocoasioued a 
failutt of i^stiee, because in order to 
determine t^tmat question it would be 


incumbent upon the Court to embark 
upon a consideration of the facts and 
merits of the case, a course from' which 
we desire so far as possible'to refrain in 
view of our deeisioiP. thab*the case must 
be retired; and it is also Unnecessary 
that we should do so inasmuch as, in my 
opinion, the case must-be remf^nded for 
retrial upon the other ground whioh I 
have stated. For these reasons we order 
that the appeals be allowed, the con- 
viction and sentence upon Ca'Ch of' the 
accused sat aside, and' the case retried 
at the next available CrisAinal Sessions 
6f the High Court. 

Doyle,' J. — 1 concur. 

n.V./R.'K. ‘ Appe^ allowed. 

I93(ii Cr. Cased llSiZ 

(Bombay) 

liBAaMONT, C. J. MADOAvK’AR, J 

Nurmahomed Kadarhhai — Accused — 
Applicant. • 

V. 

Bm'pcror —'Opposite Party. 

Criminal Bevn. Applns. Nos. 173 aud 
174 of 1930, Decided on IGth July 1930, 
from order of Firsj Class Special Magis- 
trate, Surat. 

(a) Criminal P. C., S. 530 — Magistrate 
doubting if fads justified charge of da- 
coity — Defence inviting Magistrate to try 
case — Magistrate accepting invitation — 
Framing charge under Ss. 147, 440 and 380, 
Penal Code, and convicting Under those 
sections -No charge framed under S. 395, 
Penal Code —Defence cannot object that 
Magistrate had no juri; diction. 

Wbero the Magistrate doubted whether the 
facts justified a oharga of dacoity or not and 
where ho was invited by the defenoe to deal 
with the os 80 himself and acoepting the invi- 
tation framed a charge under Ss. 147, 440 and 
330, Peual Code, and convicted the aooused 
radar those sootions and did not frame a 
obarge under S. 395, Penal Code, it is not open 
to the defence to object on the ground that the 
Magistrate hhd no jurisdiotiou. [P 1193 0 1] 

(b) Criminal P. C., S. 537 — Infringement 
of S. 162, Criminal P. C., is an^'irregularlly 
cured by S. 537, if there is no failure of 
justice — Criminal P. C., S. 162. 

The infringement of the provisions of S. 162, 
Criminal P..&, is an irregularity whioh oan 
be eured under S. 537 if It has not ocoaeioned 
a failure justice. 

In consiaeripg whether a particular infrln- 
gement of the provisions of the Criminal Pro- 
oedaca Code is one whioh does or does not 
oome within the purview of S. 5S'f« what one 
has to consider is whether any vital rule of 
procedure' has been broken and whether the 
irregularity goes to the root of the proceedings: 
85 Cal Sljppl 25 Mad. 61 (P.C.K DisLi 
1923 All 81, Ref. [P 1184 C 1, 2] 
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Velinker, Azad and S. K, Naldullah— 
for Applioaijt. 

P. BrShingne-^lor the Crown. 

Beaumonlv 0. J. — Those are applica* 
tioQS in v^visien fr^m the- decision of 
the .Sessione Judges Surat, upholding 
the conviction of the accused before the 
opeoral Magistrate, , • 

Now: Ihe accused, J am only referring 
to the aooused, whf have, appealed to 
this Court,* w«re charged originally 
under Ss. 447, 1^8, 149,426, 451 and 
39S, 1. P. C., and they 'were convicted 
under Ss. 147,^40,Und 380, 1.P.C., i, e., 
they were net cqpvicted under Sj»395, 
which deals with dacoity. , 

The':&eat^mLnt liaken on behay of the 
accused by Mr. Velinkef is that iihe 
facts Ifhought the cage wjthin S. 395 
and showed that the oiXenge of dacoity 
had been committod, and that under 
the schedule -to the Code of Criminal 
Procedure, a case of dacoity was not 
within athe jurisdiction of the Magis- 
trate. ' The Magistrate seems to have 
had some doubt whether the facts jhsti- 
fied a charge of dacoity or not ^and he 
wi^s invited by the defence to deal with 
ithe case himself. Accepting that invita- 
tion, he framed a charge under Ss. 147, 
440 and 380, and framed no charge 
under S. 395, and, as I have already 
said, he convicted the accused under 
Ithe former three sections. The accused 
inow say that the Magistrate had no 
{jurisdiction to try the case, but the 
{accused having invited the Magistrate 
to deal with the case and he having 
accepted that invitation, in my opinion, 
there is nothing in the point at all. The 
learned Magistrate did not, by the con- 
sent of the parties, assume jurisdiction 
to try a case which was outside his 
jurisdiction. That point would have 
arisen if he had framed a for 

dacoity and convicted the accused on 
that charge, 4}ut he did not do that. He 
framed a charge under the other sec- 
tions, the sections ui^er -which he was 
invited to frame a charge by the defence 
and it not now open to the* defence 
to object .on the ground that he»had flo 
jurisdictipn. • 

The. nixt point is one of morq sub- 
stance and^has been strenuously argued 
by Mr. Velinker. The point is that the 
Magistrate only convicted those aooused 
whose names had been mentioned before 
the police on a previous occasion, and 


at p. 22-A of his judgment, the learned 
Judge tabulates the accused who had 
been named before the police and iden- 
tified by them. Now Mr. Velinker says 
that in doing that the Magistrate was 
making an illegitimate use of police 
statements and was infringing the pro- 
, visions of 8. 162, Criminal P. 0. It 
appears clear from the record that it 
was the defence themselves who made 
use of the statements before the police 
for the purpose of cross examining vari- 
ous witnesses, lb may'^be that that was 
not justified 'and that the Magistrate 
ought to have prevented the defence 
from 4o doing, and 1 think t^at if the 
defence had used* the statements at all 
the Magistrate ought to have required 
them to* put them in evidence and place 
them on the reoold, and he did not do 
that. I am disposed to tfiink from the 
whole of his^ judgment that be probably 
did use the police statements in a way 
which was not justified by S. 162, but”^ 
then the question arises^ whether that 
*nser, assuming it to have been impro- 
per, is cured by S. 637, Criminal P. C. 
That section provides: 

**dubj 60 t to the proviBions bereinbefora con- 
tained, no finding, santenco or order passed by 
a Court of compotent juriediotion shall be 
revorsed or altereii under Chap. 27 or on appeal 
or revision on aooouut: 

(a) of any error, omisflion or irregularity in 
the ooraplaint, summons, warrant, charge, pro- 
clamation, order, judgment or other proceed- 
ings before or during trial or in an> iqquiry or 
other proceedings under this Code. . 
unless such error, omission, irregularity, or 
misdireotion has iu fact occasioned a failure 
of justice,’* 

1 am quite clear that the irregularity, 
if it be an irregularity in this case, 
has not occasioned a failure of justice. 
But, Mr. Velinker says that an infringe- 
ment of the provisions of S. 162 is nob 
an irregularity, which can be cored 
under S. 537. He says that it amounts 
to an illegality such as cannot be cured 
and for that he refers to the judgment 
of Lord Halsbury in the Privy Council 
case of N, A> Svbramania Iyer w. JSTwi- 
peror (1). But that was a case very 
different from the present on the facts 
because the accused there wat tried on 
an indictment charging him with no 
less than forty-one acts, extending over 
a period of two years, and undoubtedlY 
the whole trial was illegal. The tees^ 
as to jwbat act^wrej^rrogularities mthitt 
‘(1) [iSbli 25liadr6i“«ar07aft?=3«' §^^^^ 
160(P.0.). , 
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S. 637 has been oonsideted as a matter 
of principle in two cases, one of them 
in Ashutosh Sikdar v. Behari Lai Kir- 
tania (2), where Mookerjee, J., says thus 
(p. 72) : 

8 pointed out in Maonamara on KullitleB 
and Irregularities, no hard and fast lino can 
be drawn between a nullity and an irregularity: 
but this much is clear that an irregularity is a 
deviation from a rule of law which does not t^ike 
away the founda'tion or authority for the pro- 
ceeding, or apply to its jrbole ope rat ion, whereas 
a nullity is a proceeding that is^taken without 
any foundation for it, or is so essentially de- 
fective as to be <Sf no avail or effect whatever, 
or is void and incap^le of being validated. It 
may be conceded that tha ap^lioatiod of this 
doctrine to an individual case, mgfy sometimes 
be attended with difficulty.' One test however 
is well estajs^ished, avd is^often usefill; as was 
observed by Coleridge, J., in Jlolmes v, R&ssell 
(3), **it is difficult sometimes to d^istinguiah 
between an irregularity and a nullity; but the 
safest rule to determine what is ao irregularity 
and what is a lyillity is to see whether the 
party can wafve the objection ; if he can waive 
it, it amounts to an irregularity; 'if he cannot, 
it is a nullity".’* 

If you apply that test here, the defen- 
dants could, 1 think, have waived the 
prohibition against using the statements' 
to the police. The other case in which 
the general principle is discussed is 
Emperor v. Bechu Chaiihe (4). Stuart, J., 
remarks (p. 126) : 

**The tests to be applied in cousidering whe- 
ther a particular infringement of the provisions 
of the Criminal Proccduso Code is one which 
does or does not come within the purview of 
3. 537 appear to me to be these: Does the error 
go to the whol'^ root of the trial ? Does it in 
effect vitinte the proceedings ? Has the Court 
assumed an authority which it does not pos- 
sess ? Has it broken the vital riilos of proce- 
dure ? It the error is of such a nature, the 
proceedings are vitiated in their very inception 
and S. 537 has no application. But the mere 
fact that a certain provision of the Code is 
imperative does not in itself indicate that a 
breach of that provision vitiates the whole 
proceeding. In fact it might very well be 
argued that in order to create an error there 
must be some breach of an imperative rule, 
for, if the matter were discretiouary, it would 
appear that no opportunity for error oould 
arise. What 1 have to consider is the simple 
point. Were the proceedings vitiated ? In my 
opinion they were not vitiated,** 

NoWj that passage lays down a rule, 
w^iichi I thipk is of general application, 
land wb^t one has to consider is whe- 
ther any <vital rule of procedure has 
been broken, and whether the irregula- 
rity gees to th e root of the proceedings. 

[19073 36 OaU 61=6 0. L. J. 85b=ll O.W. 

N. 1011 fF.B.). 

C (3) [1041) 9 X>owl. 487. 

(4VX I. B, 1928 AIL 81=71 1. 0. 115=24 Or. 

Ii* 67=45 All. 124. 


In my view the infringement of S. 162 
committed as it was here in the first 
instance by the defence theifiselyes, and 
not by the prosecutioi^, jia a class of 
irregularity which can bp cured under 
8. 537. In my jad|ment thprdfore this 
applicatkm fails and is dismissed. 

, Madgavkar, J.-^I agree. On the. first 
point, this is not a*oasA i>f an iTbOpubted 
dacoity in which Ibhe Magistrate has 
deliberately ^amed*a chaig^eof robbery 
in order to confer j^uiisdjc^ion upon 
himself ; on thi^ contrary, he has ac- 
cepted the view ppt.fc^ward for *the 
defence that the facts din npt constitute 
robbery and that the' intention of the 
accused V^ras at the most that theft 
without^ the .violence or'csrxDortiGa to 
aggravate it into robbery. It dees not, 
therefore lie in thd mout^ of trh,e defence 
to turn roun'd and complain of a result 
which was a consequence of their Q,onten- 
tion. On the second point, it was certain 
accused who were allowed excessive 
latitude beyond the strict prqjyismns of 
S. 162 and under the guise of omissions 
were permitfcod to all intents and pur- 
poses to ‘transfer the entire purport of 
the police statements on to the record. 
All the accused whose names bad not 
been mentioned to the police availed 
themselves of this privilege and elicited 
the fact that their clients’ names had 
not been mentioned. From this it was 
a plain inference that the n 3 ime 8 of the 
other accused bad been mentioned. Had 
the judgment proceeded on that basis, 
the point could not' have been taken. 
The learned Magistrate however in 
tabulating the results evidently has pro- 
ceeded further ; but such a i^e of S 162 
has not, for the reasons stated above, 
in fast, occasioned a failure of justice. 
It is at the most an irregularity without 
a failure of justice, and therefore as 
held in V. Jehangir Cama{5), 

curable under S. ‘537, Criminal P. 0. I 
agree that the application should be 
dismissed. 

Beaumont, C. df. I do not think 
that there is any ground for varying the 
septence as there is no appeU on the 
merits, * The unexpired portion of the 
sentence bn the accused should bo 
carried out. , 

k.nVu.k. •< Appeal dismissed. 


\ 5 ) A. I. E. 1927 Bom. 501=106 1. 0. 100=28 
Or, L. J. 1012, 
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• (Lahore) 

Agsa^Haidab, J. 

Uinm and aio^^er^Acoused-^Appel- 
lanttf. ' " 

^ ' V. 

— Opfibsite Parby. • 

Oriminal Appeal No. 464 of 1930, De- 
cided on ICtb Apgas£ 1930, from order of 
First Olase Jdagistifate, Sa'rnal, D/- 31st 
March 1930. « 

(a) Practice — P^jhVHigh Court— Counsel 
for |»etitione/ or appellant in criminal acate 
not allowed to make copies even for argu- 
ing hii^ appeal, \gitbout appliciftion for 
certif^dT^Stflwgtar-Copying documei^ in ex- 
tenso during inspection of* record mot 
allowed,* but only short notes permitted— 
Such practice denrecateA, especially when 
client is in jail— Amendment * in rules on 
lines of ruljs of Allahabad High Court sug- 
gested, *viz. afllowing Counsel to inspect 
record free of charge and to take sufficient 
notes for his case. 

Aooordlagito the rules which are in force in 
the Punjab High Court a counsol appearing for 
petitioner, or an appellant in a oriminal case, 
even while his client is in j%il, is not gllowed to 
make copies even for the limited purpose of 
arguing his appeal, unless be applies for 
certified copies, the cost of which is almost 
prohibitive. Also copying of the document 
in extenso during the inspection of record is 
not allowe<^, but only taking of short notes 
of the doou meats is permitted. This sort of 
thing is deprecated by his Lordship. Amend** 
ments in the rules on linos of the rules of the 
Allahabad Court are suggested, viz. the 

oouneel should be allowed to i aspect his 
record free of charge and to take sufidoient 
notes for his case. tP 1185 0 2, P 1186 0 1] 

(b) Penal Code (1860), S. 366-For co”* 
viction under- S. 366, deceit must be unmi** 
takably inferred from reliable evidence. 

There must he some reliable and convluaiag 
evidoneo, from whioh it can be unmistakably 
inferred that a person has ' been guilty of, 
deceitful conduct before he can be oouviotel 
under 8. 366 for abducting a woman with the 
intention, knowledge or purposa* mentioned 
therein. [P 1187 0 X] 

Jalal DtV— for Appellants. 

D! B, Satvhney — for the Grown. 

Judgment.-^Umra, aged 60, and 
Uniar ^Din, aged 40, have bieeq con- 
victed of offences under Ss. 366 gad 376, 
I. P. O.f^and sentenced to four years' 
rigorouAimprieonment each under the 
two obafges. The ju'lgcnent df Ihe 
trying Magistrate, vrhfch is very un- 
satisfactory throughout, is silent qn 
the point whether the sentences are 
to .run consecutively or eonourrently, 
1930 Or. 0.149 Also 


A First Glass Magistrate ought to know 
the provisions of S. 85, Criminal P. 0., 
and must record in the judgment very 
clearly the order in which the sentences 
are to run. 

The hearing of this appeal presented 
conaiderable difficulty# Mr, Jalal Din, 
•who was supposed to represent the ac- 
cused persons, had practically no proper 
brief from which he nonld argue the ap- 
peal. He ha"^ just a few strfly notes 
which he began to read before me. I 
asked him to read the full depositions of 
the wifnesses*so *tbat the case may be 
fully presented bejore the Court. He said 
that his^lj^ent, who wps in jail, was a 
poor* man and was not in a position 
to supply *him with the necessary funds 
for obtaining certified copies of the 
evidence and that theref 9 re he had to 
do the best for him by reading out 
stray notes* of the evidence whioh his 
counsel had prepared in the Court 
below. On account of this handicap 
Mr. Jalal Din could not argue the case 
properly and as the Crown counsel is 
not supposed to argue cases for and 
on behalf of the accused persons, 1 was 
obliged to study the whole record my- 
self in order to dispose of the case in 
a proper manner. 

I understand that, according to the 
rules whioh are in force in this Court, 
a. counsel appearing for a petifcioner or 
an appellant in a criminal case, even 
while his client is in jail, cannot make 
copies of the evidence for the limited 
purpose' of arguing his appeal unlesis he 
applies for certified copies, the cost of 
which is, 1 understand, almost pro- 
hibitive. I was informed by counsel 
that if he were to inspect the recordj 
the official in charge of the inspectioni 
room would not allow him to copy out! 
any document or deposition in .extenso 
and that be would only be permitted 
to make short notes of the evidence. 
It is not the first time that an appeal 
has been presented before me on ^behalf 
of a convict appellant in ,tbe manifler 
in which Mr. Jalal Din has sought to 
conduct this case. The lot at a convict 
is a hard one. He is cut off from the 
outside world and in the majority of 
cases he is a poor man wbc» is com- 
pletely isolated from his kith and kfb. 
On account *of the high cost entaile& 
in obtaining certified copies, it is not to 
be expected that hi| friends *and rela* 
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tionB after engaging a counsel and 
paying him his honorarium would have 
sufSoient funds to spare wherewith 
to apply for certified copies. I know 
from my fairly long ^'experience 'of the 
Allahabad High Gmrt that in criminal 
cases and particularly when the accused 
is in jail, his counsel’s clerk can in-, 
spect the rhcord fre3 of charge, %nd 
what is more iihportant ^he can copy 
out the* whole of it, if so* required by 
the counsel, • The record is placed at 
his disposal day'^afterday until he has 
copied out either the {rhole *or such 
portion of it as the couns^ considers 
sufficient for the purppse of jbrguing the 
appeal or reTision properly. Beeides, 
the costs of obtaining certified copies 
of the depositions of witnesses in the 
lower Courts Js to the best of my recol- 
lection, 12* annas for a deposition. 

In the interests of justice and 
humanity I hope a similar practice 
would be introduced' in this Court as 
well so that the cases of persons who 
are in lail may be conducted efficiently 
by their counsel and the Judges may 
not have to wade through voluminous 
jreoords for themselves in order to 
dispose of the case satisfactorily. This 
would also effect the saving of much 
of the public time, as counsel after a 
study of the record can exercise their 
judgments and confine themselves only 
to such portions of it as may be neces- 
sary for the purpose of presenting their 
cases 'before the Court. This is how- 
ever by the way. 

Somewhere at the end of December 
1929, Mt. Mukhtiarl, a Jat woman, 
aged 25, left her mother-in-law’s house. 
It appears from the evidence of Aiman, 
D.W. 1, Hoshiara, D. W. 2, Hansa, D.W. 
3, that Mt. Mukhtiari had on two or 
three previous occasions also left her 
husband’s home. According to the pro- 
secution the accused Umra abducted Mt. 
Mukhtiari by inducing her to believe 
that hp would take her to the home of 
hfir parents « in the village Tikri, Dis- 
trict Meerut. Mt. Mukhtiari was living 
at the time of her alleged abduction in 
the village Lalon in the District of 
MaaaSarnagar. The two districts are 
ad^oenk to each other and the distance 
bftween the two villages being 16 or 16 
fiios^. According to thcf prosecution 
Mt. Mukhtiari was taken to various 
places train at^ was in fact taken 
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as far afield as Delhi and Panipat. From 
Panipat she was brought, to Taraori 
railway station and was made to walk 
to Mauza Sonkra, wher4 she was oonfin- 
ed in the house of f ne F&teh Din by the 
accused; and finding au opportunity one 
day she slipped out and narrated her 
'story to Baja Ram, P, W. 2. ^It is saih 
that daring the course ‘^of her peregrina- 
tions she hgbd been raped by the two 
accused. r ( 

Admittedly ho force had -been used by 
any one of the accused at the time 
when the woman le'fktl^^ village Lalon. 
Thedifeof Mt. Mukhtiari- Mn her fius- 
band's bouse does not appear to have 
been a I happy one. As stated 

she had* Lett her marital home on t*wo or 
three ocoasiqns and immediately before 
her departui;d from her <iusband’3 house 
there had been quarrels and bickerings 
between her and bar mot&arrin-law. 
She did not get, according to the evi- 
dence, proper food and clothes. The sole 
question for decision, so far*a8 the of- 
fence under S. 366, 1. P. C., is concerned, 
is whether any frand was practised by 
the accused upon Mt. Mukhtiari in ordpr 
to induce her to leave hor husband’s 
house, or she was a willing party to her 
wanderings with the accused until the 
time when she reached the village 
Sonkra and approached Baja Bam, P. W, 
2. The woman, as already stated, is 
not a mere child or even yoffng girl, but 
according to herself is a fully ^rowa up 
Jat woman aged 2§ years. Her lot in 
her husband's home not being a happy 
one, it appears that she got disgusted 
with it and in a fit of temper she deci- 
ded to try fresh fields and pastures new. 
According to her own evidence in her 
.wanderings she passed through populous 
towns and crowded railway stations of 
Delhi and^ Panipat. She says that on 
various occasions she saw police con- 
stables going about. Now* Mt. Makh- 
tiari knew that her father’s hefiia' was 
in the neighbouring district of Meerut. 
We knovr the distance between Tikri 
and Lalon, and certainly she ought to 
htve.koown that, in order to reach 
Tikri, she had no fousinesa to.ti:av6l as 
far^as^ ilhi and Panipat. It ft on the 
record that aft^r her marritge she had 
several times travelled between the 
village Lalon and the village Tikrt, and 
she mu*9t have known that she iiever 
bad to pass through Delhi or Pani^t. 


Umba V. Empbbob (Agha Haidar, J.) 
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Now, if any fraud had been praotised 
by fche aQCushd, as is alleged on behalf 
of the prosecubiovt and they had falsely 
represented to l^er that they would take 
her to her* father's hobse she mast have 
^ been ’disillusioned vefy soon indeed, and 
.being disillusioned, the easiest thing 
for her ^mild hafvb been ’to raise an 
outcry at one of these "populous resorts of 
men, like Delhi or Panipat,*and attract 
the attention *of* crowds.* At any 
rate she could* have failed any policeman 
on duty at the Milw^y station of Delhi, 
Shahdara and ranipat and complained 
to him that the abcused were leading 
her astray and taking her to seme un- 
knbwaidesAliaMon. She did nothing of 
the kin^ The learned Magistrate h’as 
acted errpdeou^y irl assuming the 
existence of deceit and rdlying upon 
mere ognjeeturas and^ surmises. His 
iudgmont is wholly tainted in this res- 
pect and cannot be sustained, lie has 
assumed* ^^ceit and fraud which must 
always be proved by clear and cogent 
evidence like any other fact. It is true 
that very often, to prove deceit? direct 
evidence is not available, but there must 
be some reliable and convincing evi- 
dence from which it can be unmis- 
takably inferred that a person has been 
guilty of deceitful oonduot before he can 
be convicted under 8. ,36G for abducting 
a woman wit|^ the intention, knowledge 
jOr pnrposg mentioned therein. I may 
also point out that Mt. Mukhtiari is not 
a truthful person, ai>d anything which 
she says must be received with a good 
deal of caution. The statement which 
she made on ^tb before the Court is at 
yarianoe with the statement which she 
made in the first information report in 
respect of her quarrel with her mother- 
in-law, and when confronted with that 
statement she naively rematicad that 
it was Umra. who made it. Umra had 
nothing whatsoever to do with the state- 
ment in the first information report, 
and this statement of *Mt. *Mokhtiari is 
a pure falsehood, • 

It api^ars tUat after wandering abouji 
with Ibe. ‘accused and visiting ?%rioa3 
places liki^Pani pair and Delhi, this way- 
ward young^woman either got tired of 
iihe company of the two aocused or felt 
, displeased with them over something and 
approaching Baja Bam asked him to* 
convey her to the village Bambhalka 
where she bad friends. As regards the 


charge of rape we have only the evi- 
dence of the woman Mt. Mukhtiari. In 
my judgment, and having regard to the 
fact that she never demonstrated her 
unwillingness by any protest to any 
person, the charge of rape is not estab- 
, lished. There were nO signs of vio- 
leQQP on the person of the woman. 
Even if there was any sexual intercouse 
between Mt. Mukhtiari and one or both 
of the aocused, it was with her consent. 
There is nothing on the record to sup- 
port thy charge of rape excepting the 
solitary te^imon:^ of the woman, and 
baving^regard to .the circumstance that 
she neither traised .an outcry offered 
any fesistance, I am not prepared to 
maintain, the convictioD. 1 do not think 
the convictions of jibe appellants, either 
under S. 366 or S. 376, I..P. C., can be 
maintained, ,1 therefore allo*w the ap- 
peal and set aside their convictions and 
seatences and order that they be re- 
leased forthwith. 

• B.v./r.k. Appaal allowed. 

1930 Cr. Cases 1187 

(Madras) 

Pandalai, J. 

Union Boards Ayyampet — Complainant 
— Petitioner. 

V. 

Bamachandra Aiyar — Accused-^Bes- 
pondent. 

Criminal Bevn. No. 996 of 1929, and 
Criminal Bevn. Petn. No. 899 of 1929, 
Decided on 27th March 1930, from judg- 
ment of First Class Sub-Divl. Mag,, 
Mayavaram. D/- 26th July 1929, in 
Criminal Appeal No. 24 of 1929. 

Madras Local Boards Act (1920), S. 159^ 
Occupier of premises failing to remove 
encroachment though notice given — He 
'found guilty but acquitted in appeal because 
he was tried on same facts in previous case 
— Previous case brought by District Board-« 
He being acquitted in that case becaifse en- 
croachment was within Union Board's and 
not District Board's jurisdiction— Present 
case was not upon same facts and so acquit- 
tal was wrong— Criminal P. C. S. 403. 

An occupier of premises within the jurtsdic*^ 
tion oi Union Board failed to remove enoroaoh- 
meat of which notice was given to him. He 
was fonnd guilty but on appeal he was acquit- 
ted on the ground that in a previous trial he 
was tried upon the same facts. The pre^ous 
ease was brought by the District Boata in 
which the aooaSed was acquitted beoassse thg 
enorcaohment was within jurisdiotion of the* 
Union Board and not of the District Board. • 
Held : that the ptesant case was not upau 
the same facts as the peevious one and ac the 
acquittal was wrpig. | [P ilSS 0 Ip 
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K. P. Bamahrishna Ayyar—ior Peti- 
tioner. 

F. Viswanatha Sastry and Parhat 
Oovinda Menon for Public Prosecutor — 
for Bespondent. 

Order.---This is a revision petition 
against an acquittal and the petitioner 
is the President of the Union Board * 
Ayyampet. The charge was against the 
occupiar of premises withia the jurisdic- 
tion of the Union Board that he failed 
to remove an encroachment of which 
notice was given to himc undev S. 159, 
Madras Local Boards Aot,« There ap- 
pears to be no doubt 'that the alleged 
'encroachment V^as ^an encroachment. 
The Stationary Sub-Magistrate of IPapa- 
nasam found the accused guilty and 
sentenced him to pay a fine of Bs. 10. 
But in appeal the Sub-Divisional Magis- 
trate of Mayavaram set aside that con- 
viction and acquitted the accused on the 
ground that be bad been tried for the 
same offence upon the same facts in a 
previous trial, namely, in 0. 0, No. 174 
of 1927. What happened in C. C. No. 174 
of 1927 was that the District Board 
of Tanjore brought a case against this 
accused for failing to remove the same 
encroachment after notice to remove it 
was given by the District Board. In 
answer to that charge the accused 
pleaded that the road was within the 
jurisdiction of the Ayyampet Union 
Board and that therefore the District 
Board was not the authority to cause 
removal. This was accepted and the 
accused was acquitted. After that ac- 
quittal the Union Board sent a fresh 
notice under S. 159 (1) to the accused to 
remove the eccroachment, and it was 
for failure to do so that this case was 
brought. The present case was not* 
jnpon the same facts as C. G. No. 174 of 
|l927tbndthe acquittal was therefore 
wrong. I have now to decide whether 
jit is worth while ordering a retrial of 
this accused for this offence. I do not 
•think it is necessary in the interests of 
the Unioif Board or of public justice 
that thero should be a retrial of this 
particular accused for this particular 
offeipce. He is only a tenant of the 
premises. The owner of the premises 
JkuSf it appears, addressed the Union 
Board accepting responsibility for the 
eBeroachmenc, and it will be quite 
anougl^for the Union Board, if they are 
1b advised, to iaice steps if necessary 


against the owner. With these remarks 
the petition is dismissed. 

P.R.S./s.N. Bevfsiqn dismissed, 

“7 * 

1930 Cr« Cases ^1188 . 

(Madras) ^ 

WALIiACE AND ANANTAKRySHNA ’ 
Ayyar, JJ. 

Kolanda "Nayakun^Aoonsei — Appel- 
lant. ^ ‘ 

• c- 

' V,. 

Emperor — Oppq^te Earty. 

Gjriminal Appeal No. i34 of 1930, r De- 
cided on 8th April 1930, from judgment 
of Sess.*Judge, Goimbatore, inSessions 
Trial No. 4 of 1930. ^ ; 

fa) Penal Code (1860), S. 302— Murder. 

A parson who infllsts on the decoated fatal 
wounds wich ^ a knife intends nothing short 
of inflioting death and so the ofEenoe in 
the absence of extenuating oiroucustanoes, is 
murder. * [F^1189 C 1 i 

(b) Penal Code (1860), S. 302-Where 
murder by juvenile is not whollv deliberate 
and cold-blooded, and there is certain am- 
ount of legitimate provocation, capital sen- 
tence may not be appropriate. 

lu caii^s whore the murder has been delibe- 
rately planned and is essentially of a cold- 
blooded and contemptible nature, the diath 
sentence is appropriate whatever be the age ol: 
the aooused, provided his case does not come 
under 3. 23, Madras Children Act 4 of 1020. 
But where the murder by a juvenile cannot be 
said to be wholly deliberate and cold-blooded, 
and where there may be a certain amount of 
legitimate provocation rankling, which in an 
immature mind might assume bn exaggerated 
importance, the capital sentence might in, 
certain cases not be the appropriate one, 

# [P 1189 0 1, 9] 

V. L, Ethiraj and N, Somasundaram 
— for Appellant. 

Public Prosecutor — for the Crown. 

Judgment. — The accubd has been 
convicted by the learned Sessions Judge 
of Coimbatore of the offence of murder 
and sentenced to death. The charge 
against Mm was that at about 11 o’clock 
oa 20th October last he ^stabbed one 
Abdur Muthu in the streets of .Tiruppur 
and inflicted upon him seven inciseJ 
wounds three of Vfhich were fatal. The 
man aiter running for some distance 
gollapsed and died practically *on the 
spot. The eyewitnesses tothe'attabk are 
P. Ws. 2,’ 3, 4, 5 and *12. That it was 
the 4icoused who so attacked the de- 
ceased has not bean seriously disputed 
by the learned eounsel for the aooused, 
^although he would suggest that the 
series of blows occurred in quicker suc- 
cession .than the eyewitnesses would 
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say, aad perhaps it may be allowed that 
on the medical evideace it is a little 
difficult tjQ idiagiae how the deceased 
was able to ri^a about 180 yards after 
receiving the blows which the medical 
certificate 'describes afid it may be that 
s^e attack was something more* rapid 
aftd not qulto so deliberate as the eye- 
witnessed t/ould ftiake Out, * The offence 
prima facie is clearly murder. There 
'Can be no doqbb thali the person who 
'inilicted wi|ih,a knife such fatal wounds 
on .the deceased certainly intended 
nothhig short off inti toting death. We 
oaniiot fiad*auy extenuating circum- 
stances which would bring the offence 
to any less than murder. There is 
no quAtion^of Self defence jraisedP nor is 
there aoy such case appearing in the 
prosecution hvidgnce. It hgd been sug- 
gested that the accused hadT a certain 
ampunt«of ^prqvocatioq, but the only 
provocation that has been spoken of by 
prosecution witnesses occurred a couple 
of hours earlier than the offence and 
cannot therefore easily be described as 
grave and sudden. The only defence 
put forward by the accused is that the 
cas*e is a false one and has been got up 
by his enemies. But there is really no 
motive elicited why the eyewitnesses 
'Should lend themselves to a falsa case 
against the accused. There can be no 
doubt that the learned Sessions Jndge is 
•correct in convicting the accused of the 
offence of^murder and the only question 
which remains is whether the capital 
sentence in the circumstances was an 
appropriate one. 

The accused is stated to be aged about 
15. Both tb!^ committing Court and the 
Sessions Judge say that he looks more; 
that ho looks about 18; so far as the 
records show it may be taken that he is ’ 
about 15 years of age, but his age has 
not been definitely determined. A plea 
has been pub forward that in the ^ case 
of a youth the capital sentence is inap- 
propriate. To the proposition put thus 
broadly we cannot a^ent.* Beyond the 
provisions of Ss.82 and 83, the Penal Coda 
does.not say anything about there beiqg 
any age limit for the capital seffiteoce; 
(and in oAses where the murder has been 
deliberately planned and is essentially*of 
a cold-blooded and contemptible nature 
we think that usually whatever the age 
of the accused might be, provided his 
case does not come .under S, 22, Madras 


Children Act 4 of 1920, the^ death sen- 
tence would be the appropriate one. 

This Court has, for example, in oases 
where the accused had been convicted 
of decoying away children and cutting 
their throats, or drowning them, or put- 
ting them away, in order to possess 
• themselves of a few rupees worth of 
fewqjs, held that, in spite of the mur- 
derers being youths (about 1^ years old) 
the oapital sentence would be the only 
appropriate sentence. But where the; 
murder cannot be said to beT wholly de- 
liberate ^nd c< 2 ld-blooded, and where 
there may b^ a oeitain amount of legiti- 
mate provocation rankling, which in auj 
immature* mind might assume ap exag- 
gerated i£ 4 portanoe, we think that the 
capital sentence might in certain cases 
not be the appropriate one. In the pre- 
sent case, apart from the question whe- 
ther aocusedps entitled to the* benefit of 
the provisions of S. 22, Madras Children 
Act, we have evidence that, within 
about a couple of hours before the oc- 
ourrenree the accused and * the deceased 
had been quarrelling, and that the de- 
ceased, who is described by the prose- 
cution witnesses themselves 'as a bully 
and the terror of the village, had as- 
saulted this boy and had given him seve- 
ral blows; about two hours later the 
accused retaliated by stabbing the de- 
ceased in the manner described. Thera 
is therefore in the present case this am- 
ount of recent provocation which justi- 
fies us as in describing the murder as 
not deliberately cold-blooded and in- 
herently vicious. In these circumstances 
we think that the adequate sentence 
will be the lesser sentence of transpor- 
tation for life. We therefore reduce the 
capital sentence to one of transporta- 
tion for life. 

p,R.S./s.N. Sentence reduced. 

1930 Cr. Cases 1189* 

(Madras) 

PANDALAI, J. 

Rudrarnju Bamaraju — Accujed — 
Petitioner. • • 

V. 

Emperor — Opposite Party. • 

Oriminal Bevn. No. 57 of 1930 and 
Criminal Bevn. Petn. No. 54 of fiL930, 
Decided on 18th July 1930, fxqfii ju^- 
ment of Joint^and First Class Magistrate, 
Narasapur, In Oriminal Appeal No. 69 of 
1929. 
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Penal Code (18601 S. 425— Owner of 
land throwing earth upon land uaed for 
pauage by others— Use becoming impossible 
—It does not amount to mischief. 

If the owner of land over which another or 
a body of others have a right either of passage 
or other use throws earth upon that land so 
that the use becomes either disadvantageous or 
impossible that does <uot amount to misohicf 
within S. 425; 8 Bdm. 295, Bel, 07 i. [P 1190 C 2] 

V. Govindarajachari — for Petitiomier. ' 

S. Mani for Ag. Public Prosecutor 
— for the Crown. • . 

Order. — The petitioner has been con- 
yicted of the 'offence of mischief and 
sentenced to pay a fine pf Bs. ^0. The 
mischief complained ' of w|ts that he 
dumped a hundred cartloads oi earth 
upon a portion of sunvey Not 113 in the 
zamindari village of Ealagumpudi ^bich 
is included in the Peddamamidipalli 
estate. The prosecu^tion was launched 
by the Revenue Inspector upon the foot- 
ing that the survey number on which 
the earth was dumped was Government 
land, that the said land was used as a 
thoroughfare and that the dumping of 
earth upon it had diminished its utility 
as a thoroughfare. But by the evidence 
given by the accused it was clearly 
shown that the land was not Govern- 
ment land and it is not now disputed 
that it is part of a zamindari of which 
the-proprietor i% D,W. 1. But the Courts 
below have held that even so the land 
is what is called a ‘puntha’ (a thorough- 
fare for men and cattle), and that the 
unauthorized dumping of earth upon it 
amounts to mischief and therefore the 
petitioner is guilty. There can be no 
doubt and it is not denied that the peti- 
tioner dumped some earth upon some 
portion of this survey number. The 
portion so covered now by earth is said 
to be 2G cents in extent, but that it is 
only some portion of tlie survey number 
is also clear because the 'puntha” is des- 
cribed fcy the Revenue Inspector as 80 
links broad in some places and in others 
100 links broad. There is no plan in the 
case and nothing from which 1 am able 
tp say* what portion of the entire area has 
been covered by the earth newly thrown 
Upon it, nor in what way the act of the 
accused has interfered with the use of 
the ]and, if it was so used, as a 
thoroughfare by men and cattle of the 
^lagebf Ealagampudi. The proprietor 
•denies that the land is a 'pRRtha* at alb 
But tliere are some revenue accounts in 
which tl^e land is entered as a puntha 

A. • • 


and the prosecution evidence at its best 
shows that the survey number is classi- 
fied in the revenue accounts as a 
puntha. / ^ 

The question is, assunving that it is a 
thoroughfare over^ which villagers 
bad a right of user'either for passing or 
. for stopping and assuming that the ac* 
cused*s throwing earth*upon ^J6ipe por- 
tion of it has in *some way interfered 
with the nsf of that portio>p in the way 
in which it had been • aocujtpmecl . to be 
used, whether khose.faots which are the 
utmost that can bp .sa^ to have been 
proved by the prosecutira q.mount to'the 
offence of mischief cff which the peti- 
tioner has been convicted. far as 
any coftsent jnay make ^n 5 ^mff 0 ^^* 0 nce^ 
th6 proprietor, D.W. 1, says that ho has 
no objection at 'all to^theVarth being 
where it wa% thrown and therefore the 
question for doo^ion is (jbe ««aipo as if 
the proprietor' had-either by himself or 
others had with his consent thrpwn the 
earth where it is. I find it impossible 
to say that, if the owner of land over' 
which another or a body of others have! 
a right either of passage or other use' 
throws earth upon that land so that tbo' 
use becomes either disadvantageous or; 
impossible, that amounts to mischief! 
within S, 425, 1, P. C. The only directi 
decision upon the point referred to in 
the argument is an unreported decision 
entitled Keru ( 1888 ) of the Bombay High 
Court which is referred to in all the 
commentaries upon the Penal Code, 
namely, those of Batanlal, Gour and 
Nandalal. It was to the effect that, 
whel^ the accused with intent to cause 
wrongful loss to the complainant who 
had a right of way along a liigbt of 
steps, caused the destruction of those 
* steps, that act did not amount to mis- 
chief for the reason that property under 
S. 425 meSViB tangible property capable 
of being forcibly destroyed but does not 
include an easement. Somewhat to the 
same effect is ^he better known decision 
of the same High *Court in Queen- Em- 
press V. Govinda Punja (1), where was- 
held that where the owner of an animal 
buries tlho carcass after its deal»h, he is 
not guilty of mischief or arT^ other 
off6ncd although he does so 'with the 
express object M preventing the Maharg. 
of his village from taking its skin ac- 
cording to the custom of the country.. 
' (1) [1884] 8 Bom. 295. 
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Wbat has happened in this case is that 
a villager has thrown earth upon a plot 
of land • over which others are said to 
have a right use as a thoroughfare. 
The only valu^ which is diminished or 
utilijiy w'hiah is destroyed is that of the 
right of thoroughfare because ‘there is 
*!(othing to show that the \jknd itself ha» 
lost eitl?er its value oir its utility or is 
in any way affected miuriojisly. 

I must hold therefore that the act of 
the accused taken*in the best light for 
the prosecution did not* amount to mis- 
chief and th0rfii(oi*0«the conviction was 
wrong. Wl:M)therit amounted toeome 
other offence it is not now necessary to 
say bec^'ng^ the dispute really* appears 
to be* between the owner of tne l^nd, 
the zaiBint^r and certain oiihcers of Qo- 
vernmentr who at one *time*thought that 
it belonged to Government. The line, 
if pai^, vTill be refunded. 

P.R.S./s.N. Convic tion set aside^ 
•^-!^1930Cr. Cases 1191 

« (Madras) 

Pandalai, J. 

{Thooinulur) Anantapadmanabhiah — 
.\ccuBed— Petitioner. * 

V. 

Emperor -Opposite Party. 

Criminal Bevn. No. 516 of 1930 and 
Crim. Bevn. Petn. No, 479 of 1930, De- 
cided on 22ad September 1930, from 
order of Sub-DivL Magistrate, Nellore, 
D/- 26th July 1930, in Misc. Case No. 39 
of 1930. • 

59t (a) Criminal P. C. (1898), S. 112— Scope. 

A Mhigifitrato acting «nder S. 112 is a Court : 
39 Gah 953, FolU [P 1192 C 2J 

(b) Criminal P. C.(1898), Ss. 107, 112 
and 548 — Person asked lo show cause under 
S. 107 is noO entitled to copy of written 
information by police on which the order is 
based, as it does not form part of record. 

The record in proceedings under S. 107 is the^ 
magisterial record and begins usually with the 
order under S. 112 except where a Magistrate 
not empowered under S. 107 wishes to have 
proceedings taken under it and issues a war* 
rant under Of. (3), S. 107. The information 
which leads to action under S. 107 may be of 
the most varied kind. It may be ora), sworn 
or not sworn, and need Sot b^ in writing. It 
may be from any suurce oRioial or unofficial, 
formal^or informal. It may lie delived from 
the Magistrate’s own knowledge. He is siot 
bound to disclose the same in respe^* of the 
informatfen receivdO. [P 1192 0 2]' 

A per sou against whom a Magisti^ate^has 
drawn np aft order under S. 112 asking him to 
show cause why he^should %ot be bound over 
to keep peace under S. 107 is not therefore 
entitled to obtain a copy of the written infor- 
mation given by the police on which the order 
is based, as it does not form part of the record 


within the meaning of S.>548 : 43 Mad, 450; 
A, I, n. 1925 Mad. 189 and 20 Mad, 189, Ref. 

[P 1193 0 1] 

C. Bama Bao Saheb for O. Sivarama^ 
krishna Sastri^tor Petitioner. 

N. TS. Mani for Public Prosecutor 
— for the Crown. 

Order . — The question raised in this 
• case is whether a person against whom 
a Magistrate has drawn up an order 
under S. 112, Criminjil P. C., asking him 
to show cau8e why he should- not be 
bound over to keep the peace under S. 
107 is entitled to obtahi a copy of the 
writteff inforftiation given by the police 
on which Cho order is based. The Magis- 
trate *refused to grant^the co)jy holding 
that»it is not a oh*arge sheet, ail the peti- 
tioner described it in his application. 
That it*is not a report under S. 173, Cri- 
minal P. C., copy*of which under Cl. 4 
of that section be furnished .on applica- 
tion and payment to the accused, is 
clear enough, because the section is in 
terms confined to reports made on in- 
^vosbigation under Chap. J.4 of the Code, 
*But this does not dispose of the matter. 
S. 548 (leaving out the immaterial words) 
provides that if any person affected by 
an order passed by a criminal Court 
desires bo have a copy of. . . . “other 
part of the record*’ he shall on applying 
for such a copy be furnished therewith. 
The petitioner was clearly affected by 
the order under 8. 112 requiring him to 
show cause. If the information by the 
police on which the Magistrate founded 
his order can be brought within the 
words “part of the record" he is entitled 
to a copy. No direct decision on the 
point has been brought to my notice. 
Bub there are observations of more or 
less indirect application. In Banga 
Bcddi V. Emperor (1), where the point 
for decision was whether and to what 
extent the order under 8. 112 should set 
out particulars of the information and 
whether evidence of repute was admis- 
sible on a charge under S. 110, Cl. (f), 
Seshagiri Iyer, J., after pointing out 
that it is of the utmost imj^ortance that 
the information communicated to the 
accused under S. 112 should* be clear 
and specific, says at p. 451: 

*'The acoused is to be put on his ^ial on 
information received behind his back. In the 
case of a complaint the accused may be ecn- 
titled to a copy, if he applied for it, but in the 
case of an information of this kind, which eft 

(i) [1920] 43 Mad, 4505=21 Or. L. J. 384=55 
1. 0. 722. • 
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neoeesite iB a oonfidenHftl one* the aooased ie 
entitled to be told the nature and extent of the 
information on which the Magistrate intends 
to take the action against him.*' 

This passage is oited by Madhavan 
Naif, J,, in Kutti Ooundantlnre{iihn692 
(of 47 if. L. /.) in another similar case 
where the questiqp for decision was whe- 
ther the order under S. 112 contained , 
sufficient particulars to enable the Ac- 
cused to prepare for his defence and to 
summon witnesses on his side before the 
actual enquiry commences* In both 
cases the learned Judges assumed that 
the accused is not entitled to copy of 
the information to the Magistfate and it 
may also ij^e pointed out that the Insis- 
tence on particulars in*the order uuder 
S. 112 would to a great extent be super- 
fluous if the accused were entiffled to 
obtain copies of the* information on 
which thatjorder is based. At the same 
time it cannot be denied that in neither 
case was S. 548 under consideration, nor 
were the learned Judges considering 
whether the report of the police on 
which the order under S. 112 is based * 
is part of the record in which that 
order is made. 

On the other side there are observa- 
tions of at least three learned Judges in 
a contrary sense in the well-known Full 
Bench decision in Queen Empress y. 
Arumugham (3), That case was decided 
in 1896 before the amendment of S. 173 
enabled accused persons to get copies of 
charge sheets under Chap. 14. The 
question related to copies of police re- 
ports under Ss. 157, 168 and 173 of the 
then Code. Of the four learned Judges 
who constituted the Court three held 
that reports under Ss. 157 and 168 were 
not public documents and consequently 
the accused were not entitled to copies 
of them. The Court was equally divided 
as to reports under S. 173, two Judges 
holding %hat they were and the other 
two that they were not public docu- 
ments of which the accused could get 
copies. The two referring Judges at 
p. J92 l^ay with reference to the argu- 
ment founded on S. 548 that if an 
order has Jbeen made or a police oc- 
currence report or charge sheet affecting 
the person accused such as an order 
for his arrest or for his remand to ous- 
ted, he Is ipso facto entitled to a copy 

^iroT “49^"^ 

•Or. L. J. 673. 

(3) [1897L20 Mad. 189==7 M.L.J, 167 (F.B.). 

• X* 


. EmpebOB (Pandalai, J.) 1930 

of that document under the express 
terms of S. 548, Criminal F.^ C. At p. 
206 Benson. J., refers to the argument 
based on S. 548. He was^of«opinioQ that 
the argument wc^uld succeed if the 
Magistrate making fbe order is at.the 
time a criminal Court. He rejected tb^ 
argument as he thought^ that *a^ Magis- 
trate is not a Court* jvhen enquiring into 
offences whiofi he is not empowered to 
try. This distinction BetwaenMagisbrates 
and Courts is nO longer* valid rafter the 
decision of the Brivy«Coancil in Clarke 
V. Brajendra Kishore^ Bo^Chowdhry l4),; 
at p. 966 and there can^be ne*doubt tliat 
a Magistrate acting under S. 112 is a 
Court. ^ would therdfore ^sbmbi that 
but /or this distinction ^ich did* not 
exist, Benson, J., would haveppbSld the 
view of the rqterring Judges as to 8.548. 
There is ho vr ever no denying the fact 
that these were ob»ervatioM, %o(f decir 
sions, and that they were made with 
respect to police reports made •under 
Chap. 14 and not to police refports or 
information to a Magistrate with a view 
to his taking action under Chap. 8. 

In this state of authority, 1 have to 
decide the point before me on a consi- 
deration of the words of S. 548 and 
such considerations as may be based on 
the nature of proceedings under S. 107, 
Criminal P. C. In brief, what is meant 
by ‘*the record" and when does “the 
record" begin in proceedings'* under S. 
107 ? Oq the best consideratidn I can 
give to the matter, \ think the record 
intended is the magisterial record and 
such record in proceedings under S. 107 
begins usually with the osder under 
S. 112, except where a Magistrate not 
empowered under S. 107 wishes to have 
proceedings taken under it and issues a 
warrant under 01. (3) of that section. 
The inforQaAtioa which leads to action 
under S. 107 may be of the most varied 
kind. It may be oral, swdrn or not 
sworn, and need nob be in writing. It 
may be from any source, official or un- 
official, formal or informal. It may be 
derived from the Magistrate’s* own 
kndwled^e. He is not bound to dis- 
close the source or the nature oi..the in> 
forzpation received: In the matter of the 
Petition of Mij^hu Khan (9). I am 

(4) [1912] 89 Oil. 958=13 Or. Ii. J. 693=16 

. 1. 0. 601=39 I. A. 163 (P.O.). 

(5) [1904] 27 All. 172=(1904) A, W. N. 206= 
1 A. li. J. G85. 
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jtherefora of opinion thafc the informa- 
ition or report of the police in this case 
'was not part’ of the record within the 
{meaning. of S.»6I8, Criminal P. C., and 
that the petitioner is not entitled to a 
oopy,of iti d?he petition mast be dis- 
missed. 

P.E;S7r.M. Petition^ dismissed. * 

* 1930 Cr. Cases 1193 

. g(Ma<fr at) * 

» •PANbALAI, J. 

J anardhanam — Aocurfed— Petitioner. 

9 % 

Opposite Party. 

Criminal Bevn. No.- 436 of 1930 and 
CrimjjlaA Bev^. Petn. No. 403 pi 1930, 
Decided on 18th July 193(J» from judg- 
ment orPrecy. Magistrate, George Town, 
in Criminal Casfi No. 12675 of 1930. 

Criminal^P. C. (1898), S. 256— Magistrate 
putting*to accused, on* same day he was 
charged, question whether he would further 
cross-examine prosecution witnesses after 
recording i 2 ,catons — There it no illegality. 

Thera is no illegality if a Magistrate puts 
to the accused on the same day as hh was 
charged the question whether he wants to fur- 
ther cross examine tha prosecution tritnesses, 
pztivided he records his reasons in writing 
for doing so. Whether the reasons given are 
sufGlcient or not entirely depends upon the 
circumstances of each case. 

A Magistrate put the accused the question 
on the same day as he was charged and re- 
corded as reason *'the accused is undefended. 

Held : that what the Magistrate meant by 
saying the adousad was undefended was that 
he never engaged a pleader and did not appear 
to want to engage one, and this was Bufdoient 
reason for the Magistrate to put the question 
on the same day : A. I. It, 1927 Mad. 78, 
Kxpl. [P 1194 0 1] 

K. V enkat^raghavachariar — for Peti- 
tioner. 

Order. — This is an application to 
revise the conviction of the petitioner^ 
by the Third Presidency Magistrate for* 
an offence under S. 408, I. JP. 0., for 
which he was sentenced to three months’ 
rigorous imprisonment. The ground 
lalleged is that the trial before the 
Magistrate is^vitiate^ by, the illegality 
jthat after the charge was framed and 
the accused had pleaded ‘*n0t guilty,” 
tbeiqueBtion whether he wishe^ to far- 
ther croys-examipe the prosecution wit-, 
nesses was put to him on the same day 
and that ^because the petitioner Was un- 
defended this was an Illegality which 
I could not be cured. 

The facts are that after the prosecu- 
tion witnesses were examined on 5th 


June 1930 the accused was charged and 
be pleaded ”not guilty.” The Magis- 
trate’s record then contains tha fol- 
lowing : 

“ He «(the accused) wauls to further cross- 
examine the prosecution witnesses. The ac- 
cused is undefended. 1 therefore have not 
adjourned the case to another date to put this 
^question, ” 

The case was accordingly adjourned 
to a subsequent date on which date the 
prosecution witnesses were admittedly 
further cross-examined by ijhe petitioner 
himself, he not having engaged any 
lawyer.* He ce.llqd no evidence, and on 
the evidence before the Court he was 
convilTted and sentenced to three months’ 
rigorous im'prisonitoentf. 

The learned advocate for tho peti- 
tioner relies upon a decision of Jack- 
son, J., in Bajii Atharif In re (1) for his 
argument that on the a^boye facts the 
trial was illegal because the question 
was pub bo the petitioner whether be 
wished to further cross-examine the 
prosecution witnesses on the same day 
the charge was framed. The decision 
cited is not an authority for this case. 
In that case the original papers of 
which I have called for and examined, 
a Bench of Honorary Magistrates after 
framing a charge under Ss. 323 and 114 
questioned the accused whether he 
wished to further cross-examine the pro- 
secution witnesses, and he said '*No.” 
He had no vakil. The Bench recorded 
no reasons for putting the question the 
same day. Upon these facts the learned 
Judge held that the trial was vitiated 
by illegality and that it was one which 
could not be cured. In that case the 
Court recorded no reasons whatever 
for asking an undefended accused whe- 
ther ho wished to further cross-examine 
the prosecution witnesses on the same 
day that be was charged, whereas S. 256 
explicitly lays down that whtre the 
Magistrate wishes to put that question 
the same day, be must record in writing 
the reasons for it. The omission to| 
record reasons was thus clearly sPn ille- 
gality. In this case ther4 is no such 
illegality because the Third ^Presidency 
Magistrate was clearly aware of what 
his duties were under S. 256, be 
says that the accused was undefended 
and that he therefore did noC adjoVn 
the case to emother d ate to put th^e 

(ij Ari.B. 1927 Maa. 78=99 I, 6. 

Cr. L. J. 12=50 Mad. 740. • 

n 
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tioQ, But Mr. Venkataraghavachariar 
says that it is no reason at all. Whe- 
ther that be a good reason or nob, to 
which I will refer presently, there is no 
illegality in this case of failure to^record 
reasons, and the decision of Jackson, J., 
is therefore not applicable. Whether 
the reason recorded is or is not suflj- ^ 
ciont, the decision cited does not say, * 
nor could it possibly say, that in no 
circumstances can" the quostion be put 
to an undefended accused on the same 
day as he is char,ged. On the contrary 
all that the decision says^and here it is 
merely carrying out the cleae words of 
the section, is that where the jiut)Stion 
is put* on»fhe same day the Court ^ust 
record the reason for so doing, and 
this is so whether the accused has a 
vakil or has no vakil. •All that I under- 
stand Jacksorf, J., to say is that where 
the accused has a vakil theixs may usu- 
ally bo less likelihood of his being pre- 
judiced if the question is put on the 
same day. But he has clearly recog- 
nized that even where the accused has* 
no vakil all that is required is that the 
Magistrate must have a reason for put- 
ting the question the same day and also 
record it. Whether the reason given by 
the Magistrate in thiscase was itself sufli- 
cient or not, that was a matter entirely 
dependent upon the circumstances. 

The Magistrate says that the ac« 
cused was undefended and therefore it 
was that he put the question the same 
day. The moaning of that I consider 
to be that the man had never engaged a 
vakil and did not appear to want to do 
,30 and it would purely be a waste of 
time for him, that is the accused, to ask 
him to come again to answer a question 
which he was prepared to answer at 
once without consulting any vakil be- 
cause he had no intention of engaging 
one. That this was the case is shown 
by the fact that the accused did not 
answer that he did not want to further 
cross-examine ; on the contrary he said 
thjyt ho did want to further cross- 
examine, and by the fact that, when on 
the subsequent date the prosecution 
witnesses appeared again, they were re- 
cross-^amined by the petitioner him- 
self* In these circumstances, I think 
tb^MagJIitrate was perfectly justified in 
thinking that the petitioneri*not having 
a valiil, and not wanting to have one, 
was a pqrfe^^tly gc»d reason why the 


question might, without any prejudice 
to him, be put the same day. I there-, 
fore think that there has been no ille- 
gality in the case, ini therefore it| 
does not aarise to decide whether, if 
there had been one^^it would have ]Deen 
curable.* Mr, Venkataraghavachariar , 
•urges that iq the circumstances of th*S 
case the sentence imposed is too' <severe. 
The petitioner is a young man. The sum 
involved is small. He has already been 
in jail for six ' weeks.* The sentence is 
reduced to the period*already undergone. 
P.R.S./s.N. .•SenJ^nce reduceV^, 

1930 Cr. Cases *1194 

(Madraf) ^ ^ 

. • Pandalai, j. * 

{Seemaliurti) jSartafcaT/z/a'-iPetiticuer. 

• V. • ■ 

Emperor — Opposite Parfcy. ^ 

Oriminal Kevn. Jlo. 122 of lOSTo anU 
Criminal Ravn. Petn. No. L14 of 19*30, 
Decided on 12bh xVugust 193^. * 

Criminal P. C. (1898), St. 222 (2) and 
561-A~-S 222 allows large number of 

separate charges to be tried for purpose of 
oonvenieiice— But separate charges can be 
framed in respect of separate amounts mis- 
appropriated on specific dates. 

Seobiou 222 (2) is an onabliug pr: vision 
which permits what otherwise would bo a large 
number of separate charges to be joined to* 
gether for the purpose of convenience. No- 
where is it prescribed that separate charges io 
respect of separate amounts misappropriated 
shall not be resorted to and tha^ if an ac- 
cuBLd has misappropriated several suans within 
a year they all should bo added together and 
made into one gross sgm and tried as one 
charge. [P IVMi C IJ 

A who was B's clerk and sold rioo for him 
was charged with having received Ks. ( 0 on 
10th August 1928 and two other ^ums on 24th 
September 1928 and having misappropriated 
the same without properly bringing thorn to 
pccount and was convicted. A similar com- 
plaint was subsequently tiled in respect cf an 
amount collected on 14th August 1928. It was 
contended that A having been previously con- 
victed for criminal breach of trust in respect 
of sums collected on 10th and ?4th Septem- 
ber 1928 could not again be tried in respect of 
an amount collected ou an intermediate date 
14th August 1928.* • 

Held: that the trial was not illegal. The 
former oase*againRt A was not for a groas sum 
misappropriated within two dates but was« for 
misappro^iation of specific sums of money 
tecoived on specific dates ahd S. 222;,(2) did 
not pom^ into operation. The charge pending 
against A could therefore be heard. fP 1195 G 2J 
Held aUo: that tlfe trial could not be stopped 
under 8. 561- A unless it was shown that there 
wais an abuse of process of the Oourt : 32 I. 

358, Dist. A. /, R. 1929 Cal. 457 and 5 7. O. 
m,Bef. 1190 0 1,2] 
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P. 7. Bajamannar for P. Venkata- 
ramana Bao — for Petitioner. 

S. Mdni for Ag. Public Prosecutor 
— for the Crqjfvil. 

Order. — The only point argued in 
this^ petition is tliat the petitioner 
..against whom charges under Ss. *408 and 
^^7-A have been framed jn C. C. 82 o£ 
1929 npVpendit^g against him cannot be 
tried or convicted for those offences be- 
cause the p^titjonef was ip a previous 
case . filed ^ the same complainant 
napaely C. C. 84 of 1923 tried and con- 
victed for criminal •broach of trust in 
respect of*^ums collected withii^ the 
same period as* that covered by the 
alleged. oi^ences in this case. * 

Thh facts are as follow j: Tfte peti- 
ticnercTvasa clerk under the complain- 
ant wha i^ a tj^ader fn paddy and rice. 
The duty of the accused * was to sell 
rice, cellett the pricejrom bis customer 
and Tay the amounts collected to the 
complainant and keep correct accounts 
of all receipts. In C. C. 84 of 1928 the 
petitioner was charged with having 
received sums of money on two days na- 
mely Rs, 60 on lOth August 1 928 and two 
sums of Bs. 1612-0 and PvS. 54-4-9 on 
24th September 1928and misappropriated 
the samo without properly bringing them 
into account. For this he was tried and 
convicted in that case.Tbe present comp- 
laint which was subsequently filed and 
and whichis pending was in respect of 
three amounts namely Bs. 20 collected 
on 14th August 1928, Bs. 21 collecced 
on 5th March 1928^nd Bs. 5 collected 
on 22nd March 1928. Although the 
charge was framed originally in res- 
pect of tlie three above amounts, it 
appears that the charge in respect of 
amount collected on 5th March 1928 
and 22nd March 1928 have been 
struck out, so that the only charge 
now pending against the peti- 
tioner is that in respect of money col- 
lected on 14th August 1928. The peti- 
tioner’s argumeut is tjiat he having 
been previously convicted for criminal 
breac{^ of trust in respect of amounts 
collected on 10th August and ^th Sep- 
tember 1928 cannot now be tried again 
for criminal breach of trust in respect 
of an am’oiint collected on an iifterfaie- 
diate date, namely 14ffh August 1928. 
This argument is sought to be based on 
S. 403, read with S. 222 (2), Criminal 
P. C. Bellance was also placed upon a 


decision of this Court reported in In re 
Appadurai, Ayyar (l) and a decision of 
the Calcutta High Court in Sidh Nath 
Awasthi v. Emperor (2). The public 
Prosecutor on the contrary relies upon 
the case in Nagendra Nath B'^se v. 
Emperor (3) following the decision in 
Emperor v. Kashhiatl! Bagaji (4). If 
tha decision of this Court jn Tn re Ap- 
padurai Ayyar (1) is applicable 1 am 
bound by it.* But iff seems to ^me that 
it is not applicable to the facts of this 
case. Prom the report it seems t hat in 
that ca^o thepe was a previous trial of 
the same accused for rnisappropriaticn 
of a gro^s sum between two dates. The 
accused ^vas thereafter chargSd for 
misappropriation of another gross 
amount not included in the first amount 
but misappropriiited on dates within 
the same period. Tn those. circumstances 
the Couit hold that the intention of the 
legislature in enacting B. 222, Criminal 
P. C , is that where there is to a 
trial for misappropriation of a gross- 
• sum there should be only* one trial for 
all such offences committed within the 
period covered by the defalcation. The 
charge in the previous case in such 
ciicumstances shoidd he taken to include 
all the items misappropriated by the 
accused during that period and there- 
fore the accused cannot be put on trial 
in a subsequent case for other amounts 
alleged to have been misappropriated' 
. during the same period. That decision 
has no bearing on this case because the 
former case against this petitioner was 
not for misappropriation of a gross sum‘ 
misappropriated within two dates hut’ 
was for misappropriation of specific! 
sums of money received cn specific dates. 
Whore that is the case S. 222 (2), Cri- 
minal P. 0., does not come into play at 
all. All that the section in my opinion 
says is that instead of .charging the ac- 
cused under separate counts for defalca- 
tion of each particular amount separa- 
tely received and misappropriated which 
is the general rule laid down iniB. 234; 
an exception is made necessitated *by 
convenience that all the defalcations 
within a year may bo joinecl together 
an d th e ^tal amount of defalcation and 

" (1) [1910] 17 Cr. L. j. 30=32 I, C. IsV 

(2) A, 1. B. 1999 Cal, 457=1929 O.' C. #1= 
124 I. 0. 824=31 Ct. L. J. 747=67 Cal.'.l7. 

(3) A. I, B, 1928 Oal. 654=70 I. C. S00=!J5 

Ct. L. J. 156=60 Cal. 682. • 

(4) [1910] 11 Ct. L. J. 337=5 I. 970. 
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^he dates within which the defalcations 
took place need alone be mentioned in 
the charge, and a charge so framed is to 
be deemed to be a charge for one offence 
within the meaning of S. 234. ^^This 
does not mean that if that is more con- 
venient separate counts should not be 
charged for separate amounts misappro- 
ipriated on dJfiferent dates. In other 
>ords, S. 222 (2) is an enabling provi- 
jsion which permits whav otherwise 
•would be a l^rge number of separate 
icharges to be joined together for the 
jpurpose of convenience.. Nowhere is it 
iprescribed that separate charges in res- 
jpect of separate amounts misappropria- 
ted shall* not be resorted to' and |i,hat 
if an accused has misapptopriated 
several sums within a year they 
all should be added ' together and 
ma le into ^ one gross sum and tried 
as one charge. All that the decision in 
In re Appadurai Ayyar (1) means is 
that where a trial of misappropriation 
of a gross sum within an interval of 
time has already taken place the pro- 
secution cannot be heard to say that 
certain items of misappropriation were 
left out from the gross sums first 
charged or to bring fresh cases on those 
omitted amounts. As the learned Judges 
say in such a case the charge in the 
previous case should be taken to in- 
clude all the items misappropriated by 
him in the course of the same transac- 
tion during that period. As that deci- 
sion has no application to this case I 
need not farther consider it. The deci- 
sion in Sidh Nath Awasthi v. Emperor 
(2) is really against the petitioner's 
coutentioD. There the prosecution 
knowing well what was the gross sum 
in respect of which an accused had 
committed criminal breach of trust 
elected to proceed on three separata 
items ansi got the accused convicted. 
Then they picked up three other items 
■and got the accused tried a second time 
a.nd convicted. The Court said that 
though 'O. 403, Criminal P. 0., may not 
strictly apply ia terms to a case like 
this*! still there is abundant authority 
for the view that a second trial in oir- 
•cumsta|icas such as this ought not to 
have been allowed to be held by which 
I pj^erst&nd that the High Court would 
in an appropriate case stop the trial if 
it was shown to be oppressive or an 
abuse of tkB process of the Court. But 
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so far as the legality of the conviction 
was concerned the Court held that there 
was nothing illegal in it and contented 
itself with reducing the sentence. This 
decision does. not support the argument of 
the petitioner that the trial is illegal. 
It only says that in an appropriate case 
^ this Court has power to stop *the trialf 
as oppressive and aq abuse of Ibbc pro- 
cess of the Court. The decision in 
Emperor* v. iashinaih Bagafi (4) is a 
direct authority againfilt the. petitioner. 
There the accused was tried for the 
offence of criminal breacl^of trust as a 
publi/3 servant in respect of Bs. 12 
odd and was acquitted. He was again 
tried for the same offence in respect of 
another sum, Bs. 19, misappropriated 
during the same period as tbaji.to which 
the Bs. 12 related and was convicted. 
The Sessions Judge acquitted the ac- 
cused on the ground thalfhis* previous 
• acquittal was a bar to the second trial. 
The High Court of Bombay reversed 
the order of acquittal holding that the 
previous acquittal did not operate as a 
bar to the accused's conviction at the 
second trial. This was followed by two 
learned Judges of the Calcutta High 
Court in the decision reported in| 
Nagendra Nath v. Emperor (3). On the 
authorities there is no ground for the 
petitioner's contention that having re- 
gard to the form of the charge in the 
former case the charge now pending 
against him cannot be heard. 

Nothing has been urged at the hear- 
ing to show that there is a fit case in 
which the trial should be stopped to 
prevent the abuse of the propess of the 
Court under S, 561-A. The •complaint 
stated that the complainant did not, 
^hen be brought the former case, know 
that the accused had misappropriated 
the sum now charged. I have not been 
shown that this is untrue. I therefore 
see no reason to interfere and dismiss 
this petition. 

p.B.s./b.m. Petition dismissed, 

1930 Cr Cases 1196 „ 

• (Madras) 

Pandalai, J. 

S u ppiah — A ecu s ed —Appellant; - 

^ • V. 

JBmpsror— OptifOBifca Party. 

Criminal Appeal No. 345 of 1930, and 
Criminal Bavn. No. 660 of 1930, De- 
cided on 20th August 1930. 
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Penal Code (1860), S. 366— Woman kid- 
napped having illicit intercourse with ac- 
cused even* before kidnapping— Seduction 
was committed. ' 

Under S 36^8oaaction does not mean sur- 
render or joss of*oha8tit|7 for the first time. 
Seduction is committed even where the woman 
. had illicit intercourse with the acou'sed before 
was kidnapped. [P 1197 0 1] 

P. Z\ ’Vaz'—iov Appellhnt. 

Judgment. — It * is contended that 
P. W. 3 had illioif^intercourse with the 
petitioner even before she ' was kidnap- 
ped from 'P. W. 4*s ^house apd that 
therefore the tjiikin| was not in order 
to* seduce^ h^ to ‘ illicit intercourse. 
For this the decision in Bex v. Feder* 
rick Jiloon, Rex E)nily Mc^n (1), is 
reliod on.* That was a deoisic^n under 
the %iglish Children Act 1908 under 
which it v'^as held that oeduotion was 
surrender or ^oss of chastity for the 
jfirst timo. Ip my opinion that decision 
!has no application* to S. 366, I. P. G., 
where the substantial offence is kidnap- 
iping or ^bduotion. The conviction was 
therefore right. 

As to the sentence the fact that P. W, 
3 was not merely a consenting^party but 
perhaps pressed the petitioner to take 
her away is to be taken into account. 
The petitioner is young, and on the 
whole behaved well, except that he 
broke the law listening to a young 
woman. The sentence is reduced to 
one months simple imprisonment. 

P.B.S^s.N. Sentence reduced, 

' (1) [igiOjTk. B. 818. 

^ 1930 Cr. Cases 1197 

(Madras) 

Waklace and Jackson, JJ, 
Muthu^Beddi & another — Petitioners. 

V. 

—Opposite Party. * 

Criminal Bevn. No. 78 of 1930, Cri- 
minal Bevn. Petn. No. 73 W 1930, and 
Criminal Miso. Petn. No. 133 of 1930, 
Decided o*a 14th March 1930, 
ifr ^ Ectradition Act (1903), S. 18— Magis- 
trate in British Indi^ hanging ever persons 
on demand by French Governor of Pondi- 
chery without further inquiry-iHis order is 
not illegal— Procedure to be followed in 
extradition proceedings between Blitish 
Goverqpent and French Possessions in lnd,ia 
is tbdi’ provided, in Art. 9 of the Treaty of 
1815 wh|ch contemplates summery proce- 
dure. ^ 

The prooa 'lure to be followed in extradition 
proceedings between the British Government 
in India and the French Settlements in India 
is that which is provided in Art. 9 of the 
Treaty of 1S15, the necessary legislative sauo* 


tion for which is S. 18, Extradition Act, The ' 
Indian Dapendenoies of Fraooe wore express- 
ly excluded from the Extradition Treaty of 
1876 and therefore they are not ’‘Foreign 
State" as defined in the Extradition Act. They 
are therefore governed by Chap. 8 of the Act, 
to whloh S. 18 applies. Art. 4 of the 
Treaty ot 1815 contemplates a summary pro- 
cedure, and BO where a Magistrate in British 
India, on demand from the French Governor 
ofePondioherry, handed over, certain persona 
without further inquiry his order is not illegal: 

47 OaU 37, Bel on; A, L, B. 1921 Cal 273, not 
Appr, ['P 1199 0 1] 

ic. S, Jayarama Ayyan and K» B, B, 
Sastri — for Petit ione^B, 

Adv(*^cate General and K. Venkata-^ 
raghavacl^ri for Public Prosecutor — for 
the Crown. ' , 

Wallace. J . — The point raised in this 
crimiupil revision petition is of con- 
siderable importauce, namely what is* 
the procedure to be observed in extradi- 
tion proceedings between the British 
Government in India and the French 
Settlements in India. The District 
Magistrate of South Arcot has on a de^ 
maud from the Governor of the French 
Settlement of Pondicherry and on in-^ 
formation from him that judicial pro~ 
ceedings are pending in Pondicherry 
against two British subjects, arrested 
these two men and proposes to hand 
them over without further inquiry to the 
French authorities. The two arrested 
men have put in this petition alleging: 
that the action of the District Magis- 
trate is illegal, inasmuch as he has under 
the Extradition Act of 1903 no authority 
to deliver them up in this summary 
fashion, but must first bold an inquiry 
and satisfy himself that there is a prJma 
facie case against them, as provided for 
in Chap. 2 of that Act. The learned Ad- 
vocate-Generctl on behalf of the Govern- 
ment contends » that Chap. 2 of the Aclr 
has no bearing on the case, and that 
the case is governed by the ^provisions^ 
of and procedure indicated in Art. 9 of 
the Treaty of 1815, the necessary legis- 
lative sanction for which has been pro- 
vided by S. 18, Extradition Act. 
The petitioners rejoin tb^t S. 1*8 hds no 
application to cases where no procedure^ 
has been prescribed by the legislature, 
and that in any case its application is 
restricted to cases coming undev Chap. 3 
of the Act. They further uigge th^t the 
extradit.H)n provision in the TreAy of 
1815 had, Seen abrogated by the TreSty, 
of 1876 and by the English Extradition 
Acts of 1870 a^d ^|^73. arguq fur- ' 
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^ther thab any part or dopendenoy o{ a 
Foreign Sbabe is for bhe purpose of the 
Indian Bxtradition*Aot a^Foreign State to 
which 0hap*2 and nob Chap. 3 will fkpply. 

To take the last point hrst, a Foreign 
State is by definition in the Act a State 
to which the Extiadition Acts of 1870 
and 1873 apply. Whether or not a p^rb 
or dependency of a Foreign State is it- 
•self a Foreign State «need no( be decided 
(here, since I am of opinion that in any 
case the East* Indian Dependencies of 
France were expressly excluded from 
ithe Extradition Treaty of 1876, and 
•therefore they are not States or parts of 
'a State to, which the jSxtradjtion Acts 
of 1870 and 1873 apply. Th}3 is'the 
view taken by a Banoh of the C/iloutta 
High Court in Bahama^ Ali v. Emperor 
(I). In a suhse/iuent ease in Calcutta, fn 
re Celeste GuUington (2), a single Judge, 
Backland, J. diSared, holding that 
Art. 16 of the Treaty of 1876 does nob 
exclude the East Indian Dapendonoies 
of Franca, but was intended to preserve 
the provisions of the Treaty of 1315, 
and that the effect of the order in 
Council of 16bh May 1878 was to put 
into operation as regards these Depen-^ 
denoies S. 25, English Extradition Act of 
1870. The learned Judge admitted that 
he had not then before him the exact 
terms of the order in Council. That is 
a matter of regret since, if he had had 
these terms before him, I doubt, speak* 
ing with respect, if he would have 
differed from Rahmat AH v. Emperor 
(l). The concluding terms of the order 
in Council are that the Extradition Acts 
of 1870 and 1873 shall after 31sg May 
1878 '* apply in the case of the said 
Treaty. ” that is, the Treaty of 1876, 

" with the President of the French 
Republic.’* So that it is only in respect 
of that Tjreaty and not in respect of all 
Treaties then in force that these Extra- 
dition Acts apply; and unless that Treaty 
abrogated the Treaty of 1815 in respect' 
of Frenc]^ Dependencies in East India the 
Extiadition A^ts of 1370 and 1873 do 
not apply to them and they would there- 
fore not be «Foreign States within the 
meaning of the Indian Extradition Act of 
1908. c 

Arti^e iOtof the Treaty of 1876 sets out 
a 147. 

(a) A. LB. 1921 0»l. 373^63 I. 0. 8 19^=3 2 

, Or. h. t «91s49 328. 


the manner of prooadiag ia the ooloaie? 
and foreiga poeaaasiotia of the tvfc^ High Goti- 
traoting PArblea.” 
and ends up; ^ 

’’The foregoing stipalatioas shall aot in any 
way adaot th^ arcaige-i^afea eaia^liaUa 1 ia ttii 
East lad k a Poaswioma'of th^ two oailrias 

by Art. 9 of fch^ Treaty oi 7th March 1815, »• ^ 
*1 

Now, as, petitioners thomselves , argue, 
this Art. 9 contains no procedure stric- 
tly so called. ‘ Therefore what the sav« 
ing clause atliheend preserves and. in- 
tended to preserye, is the 'Eftbradition 
“arrangements” proyvigd by thaVarbitle. 
In other words that Article is* in no way 
affected by Art. 16 of the Treaty of| 
1876, and*extraditibn in^the East Indian 
possessions of the two counliries reniainsj 
govdrned by the Treaty of 1815.^, This 
is the view which has been taken of this, 
clause both irf mi v. Emperor] 

(1) and In re Celeste GulUngtonti^^ 

The petitioners urge that,* as Art. 9 of 
the Treaty of 1815 provides no proce- 
dure it is in effect unenforoeablp. This 
, argunqent I do not follow. If that 
Treaty provided no procedure such as 
was provided by the.prior Treaty-of 1802 
or by the subsequeub Treaty of 1876; 
that is clear indioation that the High 
Contracting Parties did not agree upon 
or intend that there should be any for- 
mal procedure for extradition. I do nob 
follow the argument that the Treaty 
cannot be brought into operation until 
the legislature has provided au^ sanc- 
tioned a procedure. That would ob- 
viously be exceeding fts province. The 
legislature can only sanction a proce- 
dure if the Treaty provides for one. The 
procedure must be found or pi'ovided for 
in the Treaty itself before any legislature 
of either party can legislate about it. The 
legislature cannot alter either by ad- 
dition or subtraction the essentials of a 
Treaty whio’a is the contract between 
the High Coatraoting.Partie3, pr impose 
upon one party conditions which do not 
form part of that contract. That would be 
tantamount to the subjects of one High 
Oonlractin^ Party forcing on its own 
Government a breach of the TreatV« ot 
making it impossible for its own Govern- 
cdant to keep its pledged yord with the 
other party : see Tke Queen .v. WiU 
son (3). S. 18, ^Extradition Act, lays 
down that nothing in this Chapter, that 
is Ohap. 3, shall derogate from the pro- 

'“(3) s'Q. B, D. 42=»26 "vOt. 44^37 

Ii. P.35t=n 0>x. 0., 0. G31j 
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visions of any Treaty. That is, it in- 
corporates in effect the provisions of 
such Treaty^in the Mnnioipal Courts of 
India. Whw ^•therefore, the treaty 
says that offenders shall be. extradited 
on dpmand, it is not open to a Muni- 
cipal Court to say that they shall not 
VIS' delivered up until some « form of pro- « 
cedureidiliated," presoribad and sanc- 
tioned by itself alone and* not agreed 
upon by the -High Contracting Parties 
is satish 0 i.<« JDherd is, on this finding, 
no .point here in emphasizing that'S. 18, 
Extradition ActYreforj to Chap. 3 alone, 
sin 2 e, as sflread^^ pointed out, , the 
French possessions in l^ndia are not a 
Foreign StatOj^ aVid therefore, *Chap. 3 
is ttfb only one which •woulct apply 
to the ifres^nt case. 

Arbiqle 9 of the Treaty of 1815 which 
is therefore, in my view, the provision 
tos,b 0 iolldwe^ contemplates summary 
delivery at the request of any authority 
of eitih^r High Contracting Party. 
That is «the view which the Local 
Government itself has taken of its obli- 
gations as set out in the Extradition 
Manual, Chap. 3, 8 . 2 (a), and 1 think 
we may assume that that is the view; 
authorized by the High Contracting 
Parties from whom this Government 
derives this authority. The procedure 
in the Manual, however, seems to be 
regarded as applicable to the case of 
'' grave ” offences, and neither side has 
been able^to point us to any orders of 
Government under which the general 
provision of Art. 9 of the Treaty of 1815 
has been so restricted. This question, 
however, do^s not arise here as theft is 
a "‘grave " offence. 1 find therefore 
that there is no substance in this peti- 
tion and it is dismissed. The collateral 
petition (Criminal M.P. No. 133 of 1930) * 
put in under S. 491, Criminal 'P. C., 
must also fail since the detention of the 
petitioners is not illegal or imj^roper; 
and it is also dismissed. 

Jackson, J. — agree. .Under jihe In- 
dian Act 15 of 190J, a Foreign State 
means a State to which the English 
Extradition Acts of 1870 and 1873 841 - 
ply. T^e . main Act is that ^f 1870 _ 
(Vol. li p* 4^3, ^oll. Stat). As provi- ’ 
ded in S.' 9 of that Act the applteatlon 
il that Act to any Fordign State shall 
be by order in council. If the order in 
council has not applied the Act (o 
bVench Possessions in India, the Act 


does not apply and these possessions 
are not a Foreign State as defined in 
the Indian Act 15 of 1903. 

The order in council applied the Act 
not generally to France, but in a res- 
tricted sense " in the case of the Treaty 
with the President of the French Re- 
public.” This is the* Treaty of 1876 
Vbich in terms does not affect the ar- 
rangements in the East Indian posses- 
sions of tho two cbuntries (^rt. 1 C), 
Therefore the Extradition Act of 1870 
has not been applied to that part of 
France » which* is Pondicherry and 
Pondicherry is not' a Foreign State. 

Therefore, Chap. 3, Act 15 of 
1903^ Sui:render irf case "of States 
other than Foreign States,” applies to 
Pondicherry. S. 18, falling within 
Chap. 3, expressly ipreservas the provi- 
sions of any Treaty for the extradition 
of offenders* and its procedure. This 
makes the provision of the Treaty of 
1815 applicable to the present case, and 
gives statutory sanction to its procedure. 
There IS therefore no room for an argu- 
ment that the Treaty cannot affect indi- 
vidual rights in the absence of statu- 
tory sanction. 

Backland, J., in In rt\ Celeste Culling- 
ton (2), (at p. 335 of 48 GaL) says ; 

” By aa order ia oouaail, dated 16th IVXay 
1878, the Extradition Acts were made appli- 
cable to France." 

It is hero that with all respect I 
differ from him. I should have agreed, 
if the order ia oouocil stated in the 
case of Prance “ instead of ” in the 
case of the said Treaty.” ^ I agree that 
as the Treaty of 1815 practically pro- 
vides for surrender on demand, a more 
elaborate procedure oinnot be superim- 
posed by the unilateral act of one of 
the parties, 

P.B,S./S.N. Bevsion dismissed. 
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(Madras) 

SUNDiTRAM ChETTY, J. 

Bamaswami Tevar — Petitioner, 

Af , Subban and others — Respondents. 

Criminal Revn. No. 33 of 1930 and 
Criminal Revn. Petn. No. il of 1930, 
Decided on 29tb July 1930. 

Crimmal P. C. (1898), S. 350 (l)-S8saiona 
Judge sitting in revision directing -further 
inquiry on same evidence and by saiAe 
Magistrate — E)^entually District Magistrat^^ 
transferring case to another Magistrate^bo 
proceeded to summon witnesses, afresh-^ 

h 
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Setiiont Judge's order it not quite in con- 
tonence with S. 436— Megittrate to whom 
cate was transferred could take fresh evi- 
dence under S. 350 (1)— Criminal P. C. 
(1898), S. 436. 

The Sessions Judge sitting in cavision^against 
an order of discharge direoted further inquiry 
for finding out whether the ofieuoo was com- 
mitted on the evidence already adduced and 
further directed tliifat the inquiry should be 
made by the same Magistrate who originally' 
tried the case.' Eventually, however, the Dis- 
trict Magistrate had to transfer the case to 
another Magistrate, who prooeudod to examine 
the witnesses afresh. 

Heldf (Obitet) that the order of the Sessions 
Judge directing inquiry by the same Magistrate 
was not quite in consonance^ with Sf 436: 10 
Cal. 207, Btl. on. « [P 1200 0 1] 

Held further: that the •Magistrate te whom 
the os.Be wm transferred,^ could esummon the 
witnesses afresh in the exercise of the dfiscre* 
tion vested in him under S. 330 (1). 

[P 1200 0 2] 

N. Somasundaram- -for Petitioner. 

K, S. Jayarama Ayyar — forBespon- 
dant 2. 

Order. — This Criminal Bevision Peti- 
tion hafl been filed by the complainant 
against the order of the Sessions Judge of 
Tinnevelly in Crl. Bevn. Petn. 46 of 1929; 
Against an order of discharge passed by 
the Special Third Class Magistrate of 
Tinnevelly, in C. 0, 286 of 1929 the Com- 
plainant filed Or. Bevn. Petn. 27 of 1929 
to the Sessions Judge, who directed a 
further inquiry into the case, (or the 
purpose of finding out on the evidence 
already adduced, whether an offence 
under S. 424, I, P, C., can be brought 
home to the accused. In ordering a 
further inquiry for that purpose the 
learned Sessions Judge specifically direc- 
ted that it should be made by the Sub- 
Magistrate of Nanguneri, as he was the 
person who tried the case originally, 
when he was the Special Third Class 
Magistrate, Tinnevelly. Such an order 
lis not quite in consonance with 8. 436, 
of the Code, which does not authorize 
a Sessions Judge to direct further in- 
quiry by a particular Magistrate subor- 
idinate to the District Maigistrate. What 
the Sessions Judge can do is to direct 
the District Magistrate by himself, or 
by any of the Magistrates subordinate 
to him, to make the further inquiry, 
thus leaving the District Magistrate to 
exercise a discretion as to the seleotion 
of any Magistrate subordinate to him: 
v|fle C}Acndii>hurn Bhuttaoharjea v. Hem 
Jjhundar Bannerjea (L). 


Be this as it may, a situation not 
probably contemplated by the Sessions 
Jndga when ordering further inquiry in 
that manner, seems to have arisen. 
This case has since been transferred by 
the District Magistrate to Second Class 
Magisti^ate, Tinnevelly, for disposal. 
That Magistrate decided to prooeea 
with the ‘examination of the vi^itnesses 
afresh, for some reasons. That otder 
has been set aside in j^avision by the 
learned Sessions Judg^, who says, that, 
in view of his former order, it is not 
open to the Sub-Mf.gisti'ate to take evi- 
denqp afresh, because'* th% evidence 
already on record was taken by another 
Magistrate, who ceased to have . juris- 
diction- over-' the case. ' Against^ this 
or^er the present revision petitten has ^ 
been filed in^he fligh Court. • 

The main' point for oonsideration is, 
whether the Second ClasGP«Magiskrate of 
Tinnevelly can now resummon the wit- 
nesses and re-commence the inquiry, in 
the exercise of the discretion vested in 
him under S. 350 (1) Criminal P. C. 
By virtue of Cl. (3) of this section, 
when a ' case is tranp^ferred under the 

f irovisions of this Code, from one Magis-, 
rate to another, the latter can exercisei 
the powers mentioned in Cl. (1). That] 
being so, the order of the Second Classi 
Magistrate, Tinnevelly, in exercise ofj 
the statutory power vested in him, can- 
not be interfered with by ihe learned. 
Sessions Judge. Moreover, when fur- 
ther inquiry was ordered to be made in 
the case, on the evidence already taken 
the Sessions Judge directed the same 
to be made, by the very Magistrate who 
bad recorded the evidence. In that 
case, S. 350 would have no application.: 
Now that another Magistrate has come; 
*to have jurisdiction over this case,, 
(which was not contemplated in the| 
original 6tder of tbe Sessions Judge, 
directing further inquiry) 4he restrio-, 
tion placed in that order can no longer; 
hold good nor can the operation of 
S. 350 (1) of the Code be checked. The 
order of-the learned Sessions Judge is 
sat aside, and the order of tha Bepond 
^ ClasB-Iiragistrate, Tinnevelly ^ is con- 
* firmed though not for t^e reasons men - 
tiefned in his order, ^ ' 

P.B.S./S.N. Order set aside. 
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(AlJahabad) 

King, J. 

"^Emperor 

• V. 

Radha Baman Mittra — Accused. 

^ Oi'imiftal Reference No. 336 of 1930, 
‘Uecided^ on May 1930, made by' 

Addl. SesB. Judge, Meerut„on’14lih May 
1930. 

>{: (a) Criminal 'P. C., S. 540 'A — No discre- 
tion .is si^i^ to Judge to dispense with 
attendance of accused except for dncapa- 
biliV of remainiiig before the Court, 

Under S. 540-A^he (Jdurt can dispense with 
the attendance of an accused person Who is 
represented by a pleader and prooso^ with the 
trial in- his sbsance tfnly if the Court is satisded 
that Mie accusdll is incapable of nmaining 
before *tj^e Gouit. No discretion is giveft to 
dispense* vrikix the attendance ^of an accused 
upon aiky oiher ground. , [P 1‘202 0 1] 

(b) Criminal P. C, Ss. 540 A and 537— 
WrongW cKsp^sing wi|h presence of ac- 
cused — Accused represented by counsel and* 
dispensation at request of accused — Irregula- 
rity carfbe cured. 

Where tffe Judge wrongly dispenses with the 
presence of the accused at his own request, and 
the acoueed is represented by a counsel at his 
own request throughout the trial, the error is 
not such an illegality as to vitiate the pro- 
ceedings or sontenoe against the accused and 
can be cured under S. 537: A./.R. 1923 All, 81, 
Bel on. [P 1502 C 1] 

(c) Criminal P. C., S, 438 — Scope. 

Although it is unusual for a Judge to make 

a reference regarding the legality of hfs own 
order, yet there is nothing in S. 438 to pre- 
clude him from doing so. The werds “or 
otherwi8e’'*ar9 wide enough to cover such a 
roferanoe. [P 1201 G 2] 

Order. — This is* a reference by the 
learned Additional Sessions Judge of 
Meerut, arising out of the following 
facts: The'trial of P. Spratt and others 
under S. 12L-A, T.P.O., commonly known 
as the Meerut Conspiracy Case, is pro-, 
oeeding in the Additional Judge's Court. 
One of the accused in that ca^e, namely 
R. R. Mittra, applied to the Judge for 
permission to visit his widowed sister 
who' was lying seriously ill at Calcutta. 
The Judge forwarded the* application to 
the District Magistrate with the remark 
that if^and when the Local Government 
or the .Government of India ^shottld 
decide send fjie applicant, or allows 
him to go, to his house, then it wojild 
be for the •Court to consider the* ques- 
tion of dispensing with*' his attendance 
under S. 540-A, Criminal P. 0. « 

On the afternoon of 26th April 1930 
the Judge received, through the usual 
1930 Or. C. 161 & 162 


ofBcial channels, an order from the 
Government of India stating: 

‘*Tbe Government of India agree that Radha 
Baman M'.ttra, an undertrial in the Meerut 
Conspiracy Case, may subject to the orders of 
the Guhrt be permitted to visit Oaloutta to see 
his sister who is ill, provided the Judge is 
satisfied that the absence of the accused during 
trial will not cauee any deiay or invalidate any 
part cf the proceediogs, that the ancasad is 
repfesented by oounsol during the whole period 
of his absence, %nd he gives an undertaking 
that ho will not attempt to engage in any kind 
of propaganda during ^is absence from 
Meerut.’* 

R. E. Mittra thereupbn petitioned the 
Judge €b dispdns& with his attendance 
in Court fbr 15, days, so as to enable 
him to ^sit his sister^ at Calcutta, and 
gava an un^dertaking that he "would be 
represented during his absence by two 
advocates whom he named, and that be 
would not engage in any kind of pro- 
paganda during hia absence. ^ The Judge 
then passed*an order on the same dare, 
26th April 1930, dispensing with the 
applicant's attendance under S. 540-A, 
Criminal P. C., for a period of 15 days 
'subject to the conditions above men- 
tioned, Subsequently the Judge had to 
reconsider the provisions of S. 540- A in 
connexion with a similar application for 
leave of absence made by another ac- 
cused in respect of whom the Govern- 
ment of India had passed a similar 
order. R. R. Mittra's application bad 
not been opposed by counsel for the 
Crown, and the Judge by his order of 
'26th April had allowed the applicaliion 
somewhat hastily. Upon further con- 
sideration he felt grave doubt whether 
that order was strictly justifiable under 
S. 540- A, If the order were held to be 
incorrect, then the question arose whe- 
ther the error or irregularity was cur- 
able under S. 537, or whether he should 
recall the witnesses whose evidence had 
been recorded in Mittra's absence. 

He has therefore made this reference 
under S. 438 asking for orders on two 
points: 

(1) Whether the order of 26th April is 
correct; (2) if not, whether ^it is merely 
an irregularity curable by S, 537, or 
whether the witnesses examined in 
Mittra's absence should be re-examined 
in his presence. « 

Although it is unusual for a ludge^to 
make a reference regarding the legauSy 
of his own ofder I see nothing in S: 438 
to preclude him from doing so. ''The 
words “or otherwi^*' are wide enough 
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to cover the predent reference. In the 
peculiar circumstances of this case I 
think the Judge was fully justified in 
stating his doubts and making the re- 
ference. In any case the High Court 
is clearly empowered under 8. 439 to 
pass orders on thi^ reference. 

On the first point I think it is ol^ar 
that the order of. 26th April was not 
strictly justifiable under 8. ^40- A. Un- 
der that section the Court can dispense 
with the attefidance of an accused per- 
son who is represented by a pleader, and 
proceed with the trial in hjs aosence, 
I'only if the Court is satisfied that the 
laocusefd Vi's incapable -of remaining be- 
ifore the Court.'” No discretion is gtven 
to dispense with the attendance of an 
iaccused upon any other ground. The 
Judge took the view (in his order of 
26th April) that: 

an aoonsed is ssnt to Galoatta under the 
order of Govaramant .... he is inoapablo of 
remaining before the Court/' 

I think this reasoning is fallacious.' 
The Government of ludia granted per- 
mission for the visit to Calcutta “sub- 
ject to the orders of the Court.” i.e., sub- 
ject to the Court’s dispensing with the 
attendance of the accused under S.540-A. 
The Court could only dispense with the 
attendance of the accused on being 
satisfied that he was “incapable of re- 
maining before the Court.” It is clear 
that Mittra was not “incapable of re- 
maining before the Court” if the words 
are construed in their plain and ordi- 
nary meaning. I hold therefore that 
the order of 26th April was nob correct. 

, The next question is whether the 
•error or irregularity in proosdura is cur- 
iablo under 8. 537. I think the answer 
;i8 clearly in the affirmative. The Judge 
‘was wrong in dispensing with the at- 
tendance of the accused, but the error is 
of minor importance. The accused was 
represented by counsel, at his own re- 
quest, throughout his absence. There is 
no suspicion of any unfairness and it 
seems hardly possible that the accused 
could have been prejudioed in any way. 
The Court has been too indulgent in 
granting his request, but that is not a 
matter qf. whioh he can justly complain. 
Tile error obviously does not go to the 
f^bola root of the trial. No vital rule 
of prooedure has been broken. On the 
prinoiplef Imd d^n in Emperor v. 


Baohu Chaube (l) the error is not such 
an illegality as to vitiate the proceed- 
ings against Mittra during bis absence. 
I hold that 8. 537 is applioable and that 
the error or irregularity ia the proceed- 
ings will not vitiate any aankence. or 
order that may be passed against Mittra 
unless it can bn shown that such erroTT 
or irregularity has 'in. fact occasioned a 
failure of justice. 

It follows ihat iff is unnecessary to 
recall the witnesses ex^minqd ju Mittra’s 
absence, and to* record their evidence 
over again in his presoa(\6, merely ^for 
the purpose of remedying. * a possible 
technical^ defect. ,The only question is 
whether the procedure^ adopted can be 
shoyrn lo have in fact ocoasionbd a 
failure of justice. It seems priora facia 
unlikely thaf suob an exgument could 
be seriously advanced, but it is impos- 
sible for me to autioipata* whfat •points 
might be raised in support of such an 
argument. In my opinion it wpuld be 
advisable for the Judge to question 
Mittra and his counsel on this point and 
if they can show that Mittra has in fact 
been prejudiced in any way by the evi- 
dence of any witness being recorded in 
his absence then that witness should be 
recalled and examined or cross-e.xamined 
in his presence. 

As Mittra must have availed himself 
of the concession granted by the order 
of 26!ih April it is unnecessary for me 
formally to set it aside. For ^he same 
reason I consider it unnecessary to issue 
notice to him und6r 8. 439 (2) as my 
order cannot be held to be made “to the 
prejudice of the accused.” My order 
regarding the legality of t^he order of 
26th April, passed in his favour is purely 
of academic interest so far as he is con- 
cerned. He has already enjoyed the 
benefit of that order. The reference is 
accepted in the terms set forth above. 

V.B./B.K. ‘ Beferenoe answered. 

ll) A~I. R.‘l923 ill. G. 115=24 Or. 

L. J. 67=45 All. 124. 

1930 Cr. Cases 1202 

(Allahabad) 

Ben NET, J. 

Emperor— Applicant.^ 

V. 

Gaya Mi— Accused— Opposite Party, 
Criminal Bef. No. 342 of 1930, Deci- 
ded on ILth August 1930, made by 8as9. 
Judge, Gorakhpur, D/^ 16th May 1930, 
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Criminal P. C. (1898), S. 195 (1) (b) — 
Information to fiolieo about ^ murder found 
falie— No ^oceedinge on this information 
— Order of coi|imitment of informant to 
Sessions Count by Magistrate — Such com* 
mi|ment should be quashed and Magistrate 
should be asked to "try case under S. 211 
(paH 1), I. P. C.— Peiial Code, S. 211. 

^ The accused had given false Information 
about nyirder to Jbe pojloe and hence no prS-* 
ceedings were taken oi^ this inforination. The 
Ma'gistrate made an order or commitment to 
the Sessions, ^as the report reldjied to a capital 
offence. « . * 

Held : tfiait such commitment should be 
quashed as the case did not go further than a 
pofice inquiry oh thednformation. The Magis- 
tnte is in sach chses competent to try the case 
of the accused under 8. 211 (part 1),* Penal 
Cade: 4 I. 0. 812, FoLU • 1203 C 2} 

Waliulhiilf^ior the Crowj;i. 

Orj^er. — This is a reference by the 
learned ^ISessions Jttdge ssf Gorakhpur 
agaiifst the oltder of commitment by a 
Magistrqite, ^committing Gaya Teli for 
trial *under*S. 2U, l.P.O. The accused 
Gaya Teli made a report in the thana 
agaiukt Gopal Singh and other persons 
of having murdered his father Krishna.^ 
The police found that that report was 
false, and no proceedings in Qourt were 
instituted on it. The commitment order 
states that as the report relates to a 
capital offence so the case is exclusively 
triable by the Court of Sessions and the 
Magistrate accordingly commits the 
accused to the Court of Sessions. It 
has been held by this Court in Emperor 
V. Jagmofian (l) that : 

**whore fhe offence under S. 211, 1, P. C,, oon- 
Bists In giving false information to the police 
tincl the case does noPgo further than a police 
inquiry the offence falls within para. 1, S. 211, 
I. P. C., and not within para. 2 even though 
the charge giado in the report is one of murder. 
An offence sinder para. 2, 3. 211, is triable by 
the Magistrate and tbe maximum penalty is 
two years' rigorous imprisonment, and that is a 
penalty which can be imposed by the Magi6< 
trato." 

Accordingly following ^the ruling 
quoted I quash the commitment to the 
Sessions Court. 

The next matter contained in the 
letter of referenocb is that the Magis- 
trate had no jurisdiction to take oog- 
nizatioe of the offence, b'ecause the 
offence had been committed ^ reUtion 
to a ;. 9 )i«oceediDg in Court within the 
meaning of S. 196 (b), and there y^as no 
-complaiflt of such Court belore the 
Magistrate, as contemplated by that 
clause. The Sessions Judge oonsidpred 


therefore that without such a complaint 
the proceedings of the Magistrate were 
void. Now the offence charged under 
S. 211, 1. P. C., relates to the making of 
a fatee report in the police station on 
26th May 1929 against one Gopal Singh. 
No proceedings in Court took place 
against Gopal Singfi. . Accordingly it 
appears to me that it cannot be said 
that the offence was committed in rela- 
tion to a proceeding in Court., Further 
without an application .to the Magis- 
trate it does not appear to me that the 
Magistrate wou^d have been correct in 
acting under S. 476, Criminal P. C., and 
in sdniing for Gaya Teli for making an 
int^uiry ffom hiEft in legard tVthe report 
which Gaya Teli bad made in the thana. 
It doei8 not appear to me that the lang- 
uage of S. 476 contemplates such action 
on the part of a Magistrote,. But even 
if the view of the learned Sessions Judge 
were correct and the case did Come 
under S. 195 (b)^ then the Magistrate 
would have been acting correctly undSir 
S. 4'73 (l), because he is apparently the 
Magistrate who is now in charge of the 
Sub-Division in succession to the Magis- 
trate before whom the case for murder 
was the subject of an inquiry, and he 
has made a commitment to the Sessions 
Court. But I do not consider that the 
case does come under S, 195 (1) (b), and 
accordingly it was correct for the 
Magistrate to proceed on the report of 
the prosecuting inspector, bringing to 
his notice the complaint which Gaya 
Teli had made to the police. 1 may 
note that the ruling Emperor v. Jagmo- 
han (1} to which the learned Sessions 
Judge has made a reference was a pre- 
cisely similar case in which Jagmohan 
was prosecuted for giving false informa- 
tion to the police, and there was no 
complaint mentioned under S. 195 (l) 
(b), but it is stated that thn persons 
accused were charged before the Magis- 
trate with the offence under S. 211, 
I. P. C. 

Accordingly I pass the ord8r in« the 
present case that the commitment is 
quashed, and 1 direct th%jb the Magis- 
trate do proceed with the trial of this 
case under S. 2L1, I.P.C., part against 
Gaya Teli according to law. 

• 

B.V./R.K, ^ 'Order aecordinflti^. 


(1) [19091 11 Or. L. J. •64s« L 0. 81L 
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Sheo Praia? Singh 

1830 Cr. Cases 1204 

(Allahabad) 

BENNET, J. 

Sheo Pratap Singh aad others — Ao- 
cused — Applicants. ‘ 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 355 of 1930, Deci* 
ded on 4th August 1930, from order - of 
Sess. Judge, Allahabad,!)/- 9th July 1929. 

« (a) Criminal P. C."(1898). S. 4 (h)-Com- 
plaint and informa,tion differentiated. 

The essential difference between a oomplaint 
and information is Ifhat a Magistrate acts on a 
complaint because the complainant ha» asked 
him to act, but a Magistrate acts /in informa* 
ti on on his own initiative. *10 the casa of a 
complaint 1[he Msgiat/ate is asked, to prosecute 
the person named as accused and he has then 
to decide whether he will accede to the request 
or not. If ho does not, then he must record 
his reasons under S. 202, (1), and may cither 
make an enquiry himself or diiect an inquiry 
or investigaticn or dismiss the complaint under 
B. 203 after recording his reasons.* But in the 
case' of receiving information, the Magistrate 
is not asked by anyone to issue process and if 
he does not choose to act on the information, 
he need not record any reason or pass any 
order. In the case of information there is no 
eomplainant to examine on oath. On a com* 
plaint the complainant is first examined on 
oath unless it has been made by a public set- 
vant acting in the discharge of his official duty: 
1 C,W.N. 105; (1899) A,W.N. 201; 3 C.W,N. 65 
and 43 Mad. 709, Ref, IP 1204 0 2; P 1205 0 1] 

(b) Criminal P. C. (1898), S. 4 (h)-Com- 
plaint defined. 

There is nothing in the definition of com- 
plaint** which requires it to be made by the 
person aggrieved or only in a non-cognizab!e 
case: 18 All 405, Foil [P 1205 0 1] 

(c) Criminal P. C. (1898), S. 190 (1) (a)- 
Complaint, meaning illustrated>-Criminal 

P. C.. S. 4 (h). 

A Tahsildar alleged in writing to a Magis- 
trate that three persons named in the docu- 
ment have committed an offence and had made 
a deflnita request that they should be tried 
under the Penal Code. 

Held: that such a dccumont sent by the 
Tahsildar to the Magistrate • was a complaint: 
12 0,\V,N, 438; A.I.R. 1924 All 190; 2C 1,0. 148 
and 11 Mad. 443, Ref. [P 1206 0 1] 

Mahmudullaht A, M. Khwaja and 
Shyam Kishore— for Applicants. 

M, Walliuilah — for the Crown. 

Order. — This is an application in 
revisioA filed on behalf of three persons, 
Shea Pratap Singh, Qaja and Baram 
Din Singh, .who have been convicted by 
a Magistrate under S. 353, 1.P.O., and 
senteneed to one day’s simple imprison- 
ment eagh and fines of Bs. 100, Es. 20 
an/Bs. 25 respectively. An appeal was 
made to the learned Sessions Judge and 
dismftsed by him, and the application 
« in ftifisicft is.direotod against that ap* 
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peal. In revision grounds 1 and 3 have 
been argued. Ground 1 alleges that 
**the conviction .of the applicants is* wholly 
void and illegal inasmuch* aa the learned 
Magistrate omitted to inform the applicants 
under S. 191, Ofiminal P. 0., of their right to 
have the o^se tried by asother Ooiltt.*' • 

This argument Assumes tbit the^iti' 
• Magistrate acted ijinder. S. l90r(l) (o). 
The record shows that the Magistrate 
issued process on receiving a writing 
from the Tahsildar forw.ar4in| a writing 
from t^e amin, who stated 'that the 
accused had as6aulted‘'hixp in disohaige 
of bis duty. The quest^n is whether 
the Magistrate acted < on information 
under S. 190 (l) (c), or pn a complaint 
under 190 (l) (a). If the acted ;pn a 
complaint, 8. l&l, Criminal P. C.^’does 
not apply. A complaint is d^pfined in 
S. 4 (h), Criminal P. C., wtiich sayS; 

*'Gomplftint means the allegation npkde orally 
or in writing to a Magistrate, *with a ^iew ta 
his taking action under this Code, that some 
person, wheeber known or unknown, b^s com- 
mitted an offanoo, but it does not inplude the 
report of a police offioer.'* 

^'Information” is not defined, but hae 
been held to cover statements of 
witnesses: Khudiram Mooherjee v* 
Empress (l), communications by post: 
Karim Bakhsh v. Adil Khan (2), anony- 
mous communications by pest: In the 
matter of Hari Narayan Bistvas (3), and 
may be received in another capacity 
than that of Magistrate: St^ndaresam, 

Jn re (0. The essential dlffereupe bet-j 
v^een a complaint and information isj 
that a Magistrate acts on a complaint! 
because the complainant has asked himj 
to act, but a Magistrate acts on infor.j 
mation on his own initiativ^. In the 
case of a complainir the Magistrate is. 
asked to prosecute the persons named, 
as accused, and he has then to decide 
whether he will accede to the request, 
or not. he does not, then he must 
record his reasons under 202 (1), 
Criminal P. G., and may either make .an: 
enquiry himself, or direct an enquiry! 
or investigation of dismiss the com-i 
plaint under S. 203, Criminal P. G., after! 
recqrdin;^ his reasons. But in thefcase' 
of receiV^ig information, the Magistrate, 
ih not asked by anyone to issue* p):ocess,; 
and it he does not choose* to aetj, on the 

(1) [1897] 1 C.W.ia*. 105. 

(2) [1899] A.W.N. 201. 
m [1893] 3 O.W.N. 66. 

(4) [1920] 43 Mad. 709:=2l Cr.L.J. 348»5S 
1.0. 664. 
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jlnformation, he need not record any 
(reasons or pass any order. 

A Magiscrate acting under S. 193(1) 
(c) upon info^oAtion or upon his own 
knowledge or»su8picion, acts in each of 
theje cases.of his o\^n accord and initi- 
ative. Jt is for thi 9 reason thAt S. 191 
*tft:ovides that ho must in/orm the ac« 
cused.ffhat thehccushi may be tried by 
another Court. In ihe case of informa- 
tion there ig np coifipUinaut to examine 
on oath. /)p a complaint the complai- 
uBiut is hrst examioei on oath unless, as 
in (The present |^ase,*.the complaint has 
be&n mai^.by a public servant apting 
in the discharge of^his official duty: 
S. 200 (aa)t Critninal P. 0. the 

Tah^dar wrtfte a document infengjish 
on 12bh March 1929 addressed to the 
S. D.^M^*tha}J is, fhe Shb-Divisional 
Magistrate. In that document he states 
ajter setting iorth certain facts:* 

'*3hco Pcafcap Singh and hia servants havd 
oommibtad an offanoe dasoribed in S. 353, 1.P.O. 
It ia thArafore raqueatad th^t the three peraena 
named oval^loaf be tried under the aiid section.** 
We have hero in this document orf the 
Tahsildar the allegation in writing to 
t];ie Magistrate that the three persons 
named had committed an offence, and a 
definite request that they should be 
tried under S. 353, I.P.O. Accordingly 
all the ingredients of a complaint, as 
defined under S. i (h), Criminal P. C., 
are present. The document therefore 
is clearly af complaint. Some argument 
was ma^e by the learned counsel for 
the applicants on the distinction bet- 
ween a complaint a&d information. He 
alleged, firstly, that a complaint can 
only be mac^e in a non-cognizable case. 
There is no authority in the Criminal 
Procedure Code for this proposition. 
jSecondly, he alleged that a complaint, 
(must be made by the person who is 
aggrieved. The contrary ha|^beeQ held 
in Farzand Alt v. Banuman Prasad (5). 
There is nothing in the definition of 
^oofnplaint" which requires it to be 
made by the persqp aggrieved. The 
third point was that a complaint must 
bear q^court-fee stamp. It is fiot shown 
that a <3omplaint by an officj^l in*an 
official 'Rapacity, requires a court-fee. 
stamp.*’ The learned counsel then re- 
ferred to^a ruling of the Punjab Cliief 
Court in 1913, reported in Makhan 
Sing h v. Ounner Jep son (6). In tl\at 

(5) [1896] 18 All. 465=:(1893) A.W.N. 149. 

(6) [1914] 15 Or.L.J. 231=23 I.O. 469. 
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case the Cantonment Magistrate wrote 
a letter to an Assistant Commissioner 
suggesting that a person should be pro- 
ceeded against for using abusive lang- 
uage to a gunner. It was held that the 
Magistrate addressed, in taking action, 
took cogniz%nce under S. 191 (1) (c). But 
that case is distingufshable from the 
‘ present case, because thg Cantonment 
Magistrate had no ■ official connexion 
with the gunfier. Cdhsequently, in writ- 
ing to the Assistant Commissioner the 
Cantonment Magistrate must have been 
acting in his lyrivate capacity an^ not in 
his official s^apacily. 

Thtf H9xb case to which reference is 
madf is feportod ift Bo>n^* Lai v. 
Empm)r* (7), In that case an amin re- 
ported fro the Collector, Mr, Foley, that 
ho had erocted eight boundary pillars on 
the western side of the vilhage, and when 
he had gone to take his dinner the ac- 
cused with 20 or 25 men went to the 
spot, destroyed the pillar and took away 
the materials with them. On this Mr.' 
"•Foley passed the following order: 

“390 under what section Binsi Lai, Dasrathl 
Lai and thoir servants oan be prosscuted, and 
prosecute them accordingly. Put up before 
Mr. Deb for the issue of noceasiry orders.** 

The case coming up before Mr. Dab 
he made the following order: "Summon 
Bansi Lai under S. 434.** The accused 
was then put on trial before a Deputy 
Magistrate and convicted under Ss. 379 
and 431, LP.C., and Mr, Dab dealt with 
“the appeal as District Magistrate. The 
Calcutta High Court held: 

“It is now argual by the DUtrict Mftgistrita, 
Mr. Foley, in hfs latter showing oaus3 that the 
amin filed a written c^mpUint to him. This 
is contrary to the view taksn by the Deputy 
Magistrate in his jadgnaent, and ft would not 
Basin to us that the written report of the amin 
was a complaint, nor wts it treated by Mr. 
Foley as a complaint but r»thor dealt with by 
him as Collector, as tha Deputy Magistrate 
Biys it was, and hence Mr. Deb m ist ba regar- 
ded as taking oognizinoe of the ctsa under 
S. 190 (1) (o). So before bearing the appaal 
wheu ho became District Magistrate he should 
have followed the procedure laid down by 
8. 19t, because an appeal is part of the trial of 
an offence.’* * • 

This passage shows that the Courb 
considered that it would hav^ been open 
to Mr. Foley to deal with the complatnb 
as District Magistrate, but tb%t Mr» 
Foley in fact did deal with the complaint 
as Collector, Their Lordships commdUt- 
ing.on the otder of Mr. Foley observed* 

(7) [1903] 12 O.W.N.^33=7 Or.L.4 22L 
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"Tbfs ia not the order whfoh would bepaaeed 
on a written oomplaint under S. 202 made to a 
Magistrate.** 

Therefore, so far as the ruling goes, it 
is authority for the proposition that a 
report by an amin to the head of the 
district might be treated by him as a 
criminal eomplaipt, but tllat in the 
particular case before the Court the 
head of the 'district treated it in Kis 
capacity of Collector and not in his 
capacity of District Magistr&te. 

I may alsa refer to Sarju Prasad v. 
Emperor (8), in ^hich there was the 
report ef a Magistrate t6 the Diatrict 
Magistrate that an offence under S. 477, 
I.P.C.H^hadc^been committed. Tbi^ report 
was made after the* Magistrate ^ad 
ceased to exercise jurisdiction in the 
case, which had terminated, ^t was 
held that this was complaint. In 
Raja Ram v, tlmperor (9), a report by a 
District Judge was held to *be a com- 
plaint. ]n Queen-Empress v. Monu (10) 
a report by a revenue officer to a Magis- 
trate was held to be a complaint. I 
Iconsider. there is ample authority from 
the definition in the Code and from the 
rulings to which I have referred for the 
proposition that the document sent by 
the Tahsildar to the Magistrate in the 
present case was a complaint. Accord- 
ingly it was not necessary for the 
Magistrate to ask the accused under 
S. 191, Criminal P. C., whether they 
desired their case to be tried by another 
Magistrate. This disposes of the first 
ground of revision. The third ground 
of revision was that S. 353, l.P.C., has 
no direct application to the facts of the 
present case. In support of this the 
learned counsel referred only to the 
report of the amin. That report states 
that certain cattle were attached by the 
amin and that they were rescued by 
toToe {ba zor chhin lia). Evidence was 
given on the point and the finding of 
the Magistrate is; 

**Baram Din Singh gave the peon, Mehdi 
Husain, a push and snatobed away the string 
of the attached buffalo which he (Mehdi 
Hifbain) was holdiug. Gaja stopped the cattle 
from in front.” 

In the third definition of S. 349 force 
is said to be used 

**by inducing any animal to move, to change 
its motion, or to cease to move.” 

(9) A.I.B. 1924 All. 190=3117^ 595=25 Cr. 
• .t.J.947. • ^ 

(9) tl914] 15 0r.L.J. 700=26 I.O. 148. 

<i0) [16d8]»ll Had. 443=2 Weir. 238. 


In the present case therefore, when 
the accused caused the animals to cease 
to move, they were usjng force as ia 
the definition of S. 349, IcP.O. I con- 
sider therefore that S. 35^, I P..0., does 
apply to the facts found. * i 

B.V./R.K. Mevisicn dismissed. ^ 

193Q, Cr. erases 1206‘ ^ • 

^ (Calcutta) 

•Cuming,. J.* • 

Ilaripado Baidija and Accused 

— Petitioners. ‘ c •’ 

V. ^ • 

Einperor^ Opposite Patty,* 

Criminal Revn.' No^ 1534 of 1929, 
Decided \OQ 3Ut January 19307 i- 

(a) »CriminaI Irial — Evidence. 

It is open to Magistrate to i^ply the 
evidence of any particular |>er8on,^be he in- 
terested or disinterested. [P 12o7 0 1] 

(b) Penal Code, S. 500— Peyton, not com- 
mitting act— Still e/communfeated Dy its 
imputation— Imputation it defamatory. 

An imputation which leads to the pxoom- 
munication of a person from bis qiftste is de- 
famatory to him if he had not been guilty of 
committing the act. [P 1207 0 1] 

(c) Penal Code, S. 499, Exception 10— 
Exception* 10 does not refer to cate where 
one man tayt of another that he marrieS 
woman who wat married before. 

Exception 10, S. 409, deals with cases, for 
instance, whero one man warns another' 
against employing a third person in bis service 
saying that be is a dishonest person and does 
not refer to the case where one man says of 
another that he married a woman who bad 
been married before, tP 1207 C 1} 

(d) Criminal P, C., S. 439 — Findingt of 
facts are not generally interfered with. 

The High Court does upt as a rule interfere 
in revision with ffndiags of facts unless it 
can be said that these findings are based on no 
evidence or are obviously incorrect [P 1207 C 2] 

Sures Chandra Talukdar .and Bhu- 
pendra Nath Dutt Roy — for Petitioners. 

Prasaniabhusan Gupta — for the 
Crown. 

Judgment, — In the ease out of which 
this rule &aB arisen the complainant 
brought a case against the three peti- 
tioners of having defamed him. The 
facts alleged ^ere^that at . a certain 
meeting of the caste the petitioners 
were alleged to have stated tha{| one 
Kamini. the complainant’s wife bad 
been married before to. one Jqgendra. 
The defence apparently was that the 
statement was true. Both the Courts 
found that the** three, petitioners had 
made the statement alleged and it was 
not true and found them guilty under 
S. 600, 1. P. C., and sentenced them to 
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pay a fine oC Bs. 100 each and in de- 
fault each to suffer rigorous imprison- 
ment fjor fbur months. 

The petit^pritrs moved this Court and 
obtained what is described an open rule. 
The grounds that htive been urged are 
groun^ 3, 4 and of the petition to 
•^his Court. Ground 3 is that t^q 
learnpS * trial * Magistrate’s -order was* 
bad in law in so far as he* relied solely 
on the evj^epce ef intef^sted persons 
unsupported by the testimony of inde- 
pendent witnesses. Certainly -it was 
op^n to the M'agisfgrate to rely on the 
evidence e£a^ particular person^ be he 
interested or di^nterested. 

The i^pxt point urged is *that the 
ord^ of coi^iction is bad inlaw in so 
far aa»the allegations do not disclose 
any ^ffefice ijnder S. 500, 1. P. C. It 
is quite clear to my mind that the alle- 
jgatioes eert^inly do« disclose an offence 
under S. 600, 1. P. C. To say that the 
comp^jiinant married a woman who had 
been nwirried before would obviously 
be to defame him, for it is admitted . 
that one of the results of having done 
so would be the excommuification of 
the complainant from his'caste. An im- 
jputation which leads to the excommu- 
'nication of a person from his caste is cer- 
itainly defamatory to him if he had not 
I been guilty of committing the act. It 
'has been suggested that the case comes 
within exception 10, 8. 499, I. P, C. 
Exception 10 is as follows: 

*' It is not dofamation to convey a oiution, 
in good faith, to onea person against another 
provUod that such caution is intended for the 
good of the person to whom it is conveyed or 
of some person in whom that person is in* 
terosted, or Jor the public good,” 

I admit I entirely fail to see how the 
present case comes within that excep- 
tion. Now could Mr. Talukdar satis- 
factorily show how it comes within 
the exception? That excejffiion I think 
jdeals with cases, for instance, where one 
!man warps another against employing 
!a third person in hissei^vice saying that 
(he is a dishonest j^erson. That is the 
class of cases which thie exception 
might cover. I entirely fail to see iiow 
it covqrs^the present case. ^ 

Mr;-‘^alukdajr then really argued on 
evidend^and evidence only. Thffcase 
has been considered by* two Courts on 
the questions of fact and both of these 
Courts have come to the couclusiou t*hat 
the girl Eamini had not been married 


to Jogendra before. It cannot be said 
that the Courts did not deal with the 
evidence before them. The learned 
Additional Sessions Judge who heard 
the appeal went so far as to order fur- 
ther evidence to be taken. Therefore 
it is quite clear that both the Courts 
had their mind directed to this parti- 
cular point, and I see ^no reason to 
differ from them on the findings of fact. 
Neither doe^ this Court as a rule inter- 
fere in revision with the findings of 
fact unless it can bq said that these 
findings are phased on no evidence or 
are obviqpsly ihcorrect. But* that is 
not bhq case here. 

The rule must therefore be tLischarged. 

iThe petitioners must* now pay the 
fines imposed upon them. 

P.N./r.K. • Rule discharged. 

1930 Cr. Cases 1207 

(Palna) , 

Courtney-Terrell, 0. J., and 
Macphbbson, j. 

Emperor 

V. 

Fazlur Rahman — Accused — Eospon- 
deut. 

Government Appeal No. 6 of 1929, 
Decided on 20th December 1929, from 
decision of Sass. Judge, Patna, D/- Sth 
August 1928. 

Penal Code, Ss. 43 and 385— '"lllegaP’ hat 
the tame meaning as ^'unlawful*' —Threaten- 
ing to ask complainant in criminal trial 
scandalous and indecent questions amounts 
to offence under S. 385. 

The word illegal has boen given by S. 13 
a very wide meaning and it has the same 
meaning as unlawful. To constitute an of- 
fence under 6. 38> the threat need not 
only be of some conduct which might either 
constitute an *oftenco in criminal law or 
which might be made the basis of a civil 
aotioD. , [P 1210 C 1] 

F, a mukhtar who appeared on behalf of 
an accused S who was being tried for 
theft, threatened the prosecutor B tp put ques- 
tions to JI and the ladies of his household in 
cross-examination which wore entirely irrele- 
vant to the matters at irsue, which were 
scandalous and indecent and intended to in- 
sult and annoy if, unless II paid ];|im some 
money, in which case the case .would ^th- 
drawn. 

Held ; that F was guilty under S. 385. 

JP1210 C 1] 

Govt, Advocate aud S, A, Sami — for 
the Crown. * 

Courtney-Terrell, C.J. — This k an 
appeal by ^hejjocal Government un^er 
S. 417, Criminal P. C., from a decision 
of the Sessions Judge of Patypa setting 
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aside a oonvlction by a First Class 
Magistrate of one Fazlur Babman 
under S. 385, I. P. 0. and sentencing 
him to rigorous imprisonment for three 
months and a fine of Es. 500. « The 
facts are simple and are established by 
the evidence beyond all possibility of 
doubt. ‘ 

On 8th Marph 1928, Mr. H who is*, a 
zamindar and a well*known barrister 
in this province lodged a finst informa- 
tion charging one of his servants S 
under S. 379, 1. C., with the theft 

of an article of jewellery, and a key. 
On 17th‘ April the trial v^as begun 
before the Deputy Magistratf*. < The 
respontlent^in this %bppoal, Fai:lur Rah- 
man, who is a* mukbtar practising in 
the Court of the Magistrate camo into 
Court and stated that he had been in- 
structed to appear on behalf of S. The 
Magistrate * asked S if be desired 
to bo represented by the respondent 
and the reply was in the affirmative. 
At the moment Mr. JI, the prosecutor, 
was in the witness-box and he was 
subsequently cross-examined by the 
respondent. The Court Inspector who 
was conducting the prosecution re- 
quested that two witnesses, that is to 
say, Mrs. H and Madame L, a lady 
employed by Mrs. IT as a governess for 
hei child whom he intended to call, 
might be examined at Mr. H's bouse. 
The respondent objected saying that 
he did not w^ish to cross-examine the 
ladies at Mr. H's house because ho 
feared that Mr. II would commit a 
breach of the peace. Mr, II protested 
against this suggestion which was both 
impudent and unfounded and thereupon 
the mukhtar said that he would put 
questions that would damage the high 
lepufcation of Mr. H iil the province. 
He also said that he would put ques- 
tions to the ladies that would damage 
Mr. If's reputation and it was for this 
reason that he feared that Mr. II might 
use violence tow^ards him if the ex- 
amination of the lalios were conducted 
at ^r. J/'s • house. The Magistrate 
however directed that the examination 
of the ladies would be taken up on the 
afternoon of the 2Jrd at Mr. H's house 
and thlt Mr. H would be further 
cro^-exafbined at the same sitting. 

^Qn the 2l8t however b^foi^ this ex- 
aminaition could take place the accused 
was brought into Court in order that 
✓ : • ; 


the charge might be amended from 
one under S. 379,1. P. 0., to^one under 
S. 381 and the charge 'was in fact so 
amended and the case was postponed 
to the 28th fpr the examination of the 
prosecution witnesses. On .the same 
day the fespondent Jon behalf of«S filed 
a complaint against Mr. II under S. 336^' 
* charging him with liaving beaien him 
(S) to extort * from him a confession. 
The complaintT does i^o more than set 
forth the allegation eff supU beating. 

It is important * to observe thi^t the 
mukhtar on the 17th* be has £d- 
mitted to us, had not received instruc- 
tions directly fronq his client who had 
been in but from ^me relative or 
friend atM theF announcement by •the 
respondent to the Magistrate the 
17tb that he Voufd putt quesSiops to 
Ml. H and the ladies which would 
damage Mr. JT’s reputation*oantiotihavet 
been made upon any instructions from 
his cliejnt and it is signiBcant in* view 
of subsequent events. « 

► Now on the 24bh April the respon- 
dent went to the house of a witness 
Leakat Hfissain. This gentleman is ^ 
zamindar and an old friend of Mr. IL 
The respondent asked Mr. Leakat Hus- 
sain to tell Mr. H to give to him (the 
respondent) Rs. 500 to withdraw 'the 
case of S and further that if ho did 
not pay, he (the respondent) intended 
to insult him greviously [hu^ut zalil 
hirenge). Mr. Leakat Hussain went to 
Mr. II the next day and conveyed thU 
message to him and hd promptly refused 
to pay a pice. Mr. Leakat Hussain met 
the respondent the same day^ in Court 
and the respondent asked him«if he had 
taken the message to Mr. II. The wit- 
ness told him that he had done so and 
tfiat Mr. H said that he would not pay 
a single pice whereupon Fazlur Rah- 
man repeated the threat that be would 
greatly insult him {l)ahut zaUHcarenge\ 

A little later on in the month a gentle- 
man named Mujiammad Mujtaba who 
is a pleader at MuzaSarpur and has 
known the respondent since 1915 ^and 
whose father had known the father and 
uncle of t!ie respondent ^ met 
pondent at the latter's house at Murad- 
pur. *' The witness mentioned the case 
against S and the* counter-case by this 
man against Mr. Jf. He enquired of 
the'respondent how he had come to 
take part in it and wanted him to with- 
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^raw from the case whereupon the res- 
pondent told him that if he was at all 
anxious for the reputation of Mr. H 
he should ask iim to pay some money 
when the case • would be withdrawn. 
The however *had no opportu- 

«..,nity of naeeting Mr, H until thd l^th 
D^bember and so the threa]| was never 
conveyed*By this'witnSss to Mr. H, 

On the 27th April, that is* to say, on 
the day befoi^ ithe lesumpUon of the 
proceedings# ^gaint S a. gentleman 
named Saiyad Shaukat Ali, who ra an 
engineer and coTjft factor and has been 
omployed by*Mr.^ as a consulting engi- 
neer met the respondent in the street at 
Murad^ur. •It wfs evening tio^e and 
the witness who was acquainted wijih 
the respendgnt, got down from his phae- 
ton and^spiJke to^him. * The* respondent 
asked him whether he knew what was 
happening.* Tlfe witness replied “ I 
know what you are doing’* by which I 
understswnd him to mean : ‘‘I know what 
you are up to,” Then the respondent 
said that he was defending a poor meb- 
tar is) and after that he said that it Mr. 
II had any consideration for his deputa- 
tion and if Rs. 1,000 or Rs. 1,500 were 
paid the ‘whole matter (mamla) would 
drop. Next morning the witness went 
to Mr. n and told him of his conversa- 
tion with the respondent. Mr, H said 
that he was already informed. The 
witness met«the respondent subsequent, 
iy but there was no conversation of any 
sort. 

There was thus thrtoe repeated to in- 
dependent and irreproachable witnesses, 
all of them fyends of Mr. 7f, a very de- 
finite throat that the respondent in- 
tended to conduct his defence of S and 
his case for the prosecution of Mr. H by 
S in such a way as greatly to insult Mr. 
H and to damage his reputation and his 
meaning is quite clear from his attitude 
when resisting the application of the 
Court Inspector for the examination of 
the ladies at Mr. H's Jiousp. 

On 28bh April the cross-examination 
of Mr. p was resumed as it appears that 
the- Magistrate had acceded to the ob- 
jection bv the resjiiondent to the^xami- 
nation of witnesses at Mr. n*s bouse 
which was to have been hold on ther23rd. 
The very first question ptfb to Mr. H in 
the renewed cross-examination by the 
respondent involved a suggestion of th*e 
grossest character against Mr. JEf and 


against Mrs. II and it was promptly 
disallowed by the Magistrate. Never- 
theless the respondent continued to 
cross-examine Mr. II for two whole 
days. Why the Magistrate did not exer- 
cise his discretion to stop this gross 
abuse is difficult to understand. It is 
much to be regretted, is I have often 
pointed out, that the Subordinate Courts 
do not properly control tbe proceedings 
before them. ^The coliduot of tlie res- 
pondent in this cross-examination was 
outrageous. Before us ,the* respondent 
has had# the effrontery to atterqpb to 
justify queitiong *of the kind that he 
asked as# reasonable and proper in the 
circumstances. • • , * 

On 2ad May Madame L was examined 
in Court land S was convicted. It may 
be noted that the Sessions Judge subse- 
quently acquitted S on appeal, but still 
later the High Court set aside the ac- 
quittal and re- convicted the acous&d 
who was sent to jail. 

The respondent has endeavoured, 
without the slightest success, to attack 
the credibility of the three witnesses 
who independently proved his attempt 
to obtain money from Mr. IL The 
learned Sessions Judge has however 
found that the threats were in fact 
made, and that they were made with 
the object of extorting money. lie has 
however acquitted the accused of the 
offence charged against him holding 
that the facts established before him did 
nob constitute an offence in law. The 
mistake made by the learned Judge, and 
it is a very clear and definite mistake, is 
due to the fact that he has not road with 
sufficient care the section of the Penal 
Code relevant to the case. S. 335 is as 
follows : 

''whoever ia order to the committing of extor- 
tion, pats any person in fear, or attempts to 
put any person in fe^r, of any injury, •shall be 
puuished with imprisonment of either descrip- 
tion for a term which may extend to two years, 
or with fine, or with both." 

The word “injury” is defined S. 44 
of the same Code and is follows : * 

“The word “injury' denotes any harm what- 
ever illegally caused to any perscyn, in body, 
mind, reputation or property." 

And the word “illegal" is deffnfd in 
S. 43 as follows ; ' • ^ 

“The word 'illrgal* is applicable toeverythiftg 
wbioh is an of!lbce*or which is prohibited 
law or which famishes ground for a civH ad* 
tion " # 
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The learned Judge appears to have 
ibeen under the impression that in order 
jto constitute an offence under S 385 the 
jthreat must be of some conduct which 
imight either constitute an offence in 
criminal Uw or which might be made 
the basis of a civil action for damages ; 
jbut he has failed to observe that this 
does not exfa(|iust« the dehnition of* the* 
word “illegal* contained in S. 43 and 
has omitted to read the iwords therein 
“or which is prohibited by law.** The 
word “illegal** has been given by the 
section a very wide meaping apd it has 
the same meaning as “unla^iG^ul.** Now 
as the learned Judge 'holds q^uite pro- 
perly (anh fqr this purpose I quote his 
•words) : 

“He inteadsl no doubt to convey to Mr. H 
that he would keep him ^as long as he could iu 
the witness-box and would hector and badger 
and ask him as many insulting questions as he 
could until che Court stopped him'* 
and again : 

**There are indications that Fazlur Rahman 
meant Mr. II to understand thU he would set 
up some false defence on S*s behalf which 
would reflect on the private life of Mr. H or 
some member of bis family/' 

The learned Judge has apparently not 
reflected that such a course of conduct 
on behalf of an advocate is forbidden by 
law. A reference to the Evidence Act 
and to S. 138 would have shown him 
that the examination and cross-exami- 
nation of a witness must relate to rele- 
vant facts only. Further, had he looked 
at Ss. 151 and 152 be would have seen 
that the Court may forbid any questions 
or inquiries which it regards as indecent 
or scandalous unless they relate to facts 
in issue or to matters necessary to be 
known in order to determine whether or 
not the facts in issue existed ; and fur- 
thermore, that the Court is bound to 
forbid any question which appears to it 
to be intended to insult or annoy or 
which <ihough proper in itself appears to 
the Court needlessly offensive in form. 
The respondent very clearly threatened, 
in order to extort money, to do an act 
prohibited by law. He threatened, and 
tli0 meaning of his threats is beyond 
question, to put questions to Mr. H and 
the ladies* of bis household which were 
entirely irrelevant to the matters at 
issuer which were scandalous and inde- 
cent an^ which were intended to insult 
land annoy and such a^threat with in- 
|tien6 to extort is an offence under S. 385. 
^h^bearing before us we gave to 


the respondent the widest latitude in 
conducting his argument having regard 
to the fact that he is an aoffused appear- 
ing in person. He rep^ktqd himself at 
inordinate length and we*^ound'it neces- 
sary to order him after he had* addressed 
us for several hou^ to conclude his ad-^ 
, dress. Using my best endeavours .-iio" 
discover . what points he did^ or might 
have urged *1 hate been able to find 
three only. • The fifst w|i.s , a contention 
that no appeal by* the Government 
against an acquittal could be entertained 
by this Court unless the. offence charged 
was a cognizable offanc^. ,This point is 
entirely concluded by the wording of 
S. 417, Criminal P. 0., which places no 
such Ifcnit upon the Government ;(lght of 
appeal. 

Next he endekvourejl to^bttaok the 
credibility 6f the witnesses who proved 
the threats uttered by This at- 

tempt completely failed and was entire- 
ly unjustified. Their evidence yas very 
properly accepted by the two lower 
Oou.rts« 

Lastly ha urged the legal point upon 
which l^he case was decided in his favour 
by the learned Sessions Judge and tnis 
point I have already dealt with. 

I now come to the question of sen- 
tence. The offence of blackmail, as this 
is commonly called, is one of the most 
despicable offences known to the law 
and it is particularly dangerous in India. 
A mere threat to expose some alleged 
fact in the private family life of a wit- 
ness, however unfounded that allegation 
may bo, is sufficient to deter a witness 
from going into the witness-box or make 
him part with money, and the prosecu- 
tion of a person making such a threat re- 
quires the greatest moral courage on the 
part of the victim. The community has 
good cause to be grateful to the prose- 
cutor in*(ihi8 case for having exposed 
and rendered powerless for*the future a 
dangerous ruffian. The offence is the 
more grave ip this particular case be- 
cause it has bean committed by a mem- 
ber of a hardworking and resp^ectable 
psofession in the course of professional 
^ activities. The profession i|fself needs 
to be protected from s^h activities. The 
sehtenoe originally indicted Sy the Ma- 
gistrate was thbroughly inadequate. We 
have carefully considered the advisabi- 
lity of inflicting the maximum sentence 
but in view of the fact that the respon- 
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dent will never again be allowed to 
practise in the profession and in view of 
the fact tbat the eyes of the public have 
now been opened *^o the risks to which 
they are expose^ by the existence of 
such a man', >ye are of» opinion that the 
r j[)ropef seij^tence sboul(^ be one ofcrigor- 
otr^imprisoQtnent for^l2 mpntbs and the 
fine indjcted by *the Magistrate of Bs* 
500 will be re-imposed : in default, the 
respondent will^be sentenced to rigor- 
ous imprisonment •for a further three 
months. * ^ ‘ . 

M»cpher8onj«J,.-— J agree* 

R.M./k.k. •, ^ ' Appeal allowed. 

* 

. 1930 Cr.«Ca8d8 1211 • 

•; • • iOudh) ^ ; 

Pullan, J. 

Abdul Ka^yn and Accused — 

Applicatits. ^ • 

... V. 

Emperor — Opposite Party. 

Criminal Eevn. Appln. No. 93 of 1930, 
Decided*on 8th September 1930, from 
order of Sess-Judge, Fyzabad, D/- 4th 
August 1930. 

(a) Penal Code (1860), S. 107— Scope. 

II DO one commits an oOenoo nobody else can 
be said to abet that ofianoe. [P 1212 G 1] 

(b) Penal Code (I860). S. 342— Police Sub- 
Inspector while investigating offence de- 
taining person for asking some information 
—He does not commit any offence. 

A Sub-Inspector conducting an investigation 
is within the law when he sends for a person to 
the polioo station who can in his opinion give 
information anout a crime; and a constable 
and a oholtkidar who did no more than bring 
such a person to the Sub Inspector and toll 
him to sit down until tiho Sub-Inspootor sees 
him are oommitting no ofEonoe whatever. 

[P 1212 0 2] 

(c) Crimina^P. C. (1898). S. 162— Copies 
of Circle Inspector's report as to statement 
of accused not given to them as they were 
not reduced to writing — Accused are not 
prejudiced by this but report should bave^ 
been placed on record if accused so desired. 

Copies of the statements recorded by a Circle 
Inspector of Polioe wore not a)i9wed to be 
given to the accused as no statemeut was re- 
duced to writing. 

Meld \ that the accused could not be held 
to be prejudiced by not being given copies of 
the statementB made bafdire tBe Circle Inspec- 
tor, but his report should certainly have been 
placed (ku the record if the accused' so desired. 

[P 1213 a 2] 

/. N, -^isra auji ij. P. Bahtdurji — ^ 
for Applicants. • 

Ali Muhammad — for the Orowtf. * 
Judgment'— This is^'an application 
in revision of an order of the learned 
Sessions Judge of Fyzabad passed in 
appeal from an order of a Magistrate of 


the First Glass of the same district* 
The case set for trial was despite the 
inordinate mass of irrelevant evidence 
recorded and the extremely '^lengthy 
judgments of the Magistrate and the 
Sessions’ Judge a very simple one. Sub- 
Inspector Abdul Karim is said to have 
^ called a man called Babig Bam first to 
the Zila cf a leading zamindar and 
secondly to the police station and 
released him only on receipt of Rs. 40 
which was paid to him by Mahadeo, 
Babu Barn's uncle. Two^constables'and 
a choukidar are alleged to have assisted 
the Sub-Inspecfbor* in the matter and 
they ^80 *were , charged with the 
offence of i^rongful cqnfinemopt. .The 
Sub- Inspector himself was "charged 
under Ss, l6I and 165, 1. P. 0., with ac- 
cepting an illegal gratification. He was 
also charged wibh an offence under S. 
347, I. P, 0.,^namely wrongful confine- 
ment to extort property. The Magis- 
trate found that the sbory told by Ba6u 
Bam and his witnesses was true and he 
qonvic^ed the Sub-Inspector of offences 
under Ss. 161, 165 and also under S. 347, 
I. P. C. He acquitted one of the con- 
sfcables but convicted Muneshar con- 
stable and Thakur Din chaukidar of 
offences under S. 342, I. P. C., namely, 
wrongful confinement. The learned 
Sessions Judge accepted the findings of 
the lower Court as to the offences com- 
mitted by Thakur Din and Muneshar 
but as to the Sub-Inspector Abdul 
Karim he recorded the following find- 
ing: 

■ “He is oeitainly not guilty of an offenoe 
under S 165, 1. P, 0., as ho did not take any 
valuable thing without oousideration, I think 
the offenoe committed by him falls under Ss. 
347 and 114 rather than under 3. 161, I. P. C.” 

He accordingly set aside the convic- 
tion and sentence. passed under Ss. 161 
and 165 altered the conviction under 
S. 347/114 and upheld the sen- 
tence passed under that section. In 
revision one of the grounds stated ia 
that 

“the conviction under Ss, 161 and 165, I. P. C., 
having been set aside by the learned fiessions 
Judge the conviction under 8. 31^/114, 1, P, t3., 
cannot be maintained in law.” 

This is a sufficient ground for the ad- 
mission of the application in revision 
but it raises socpcthiug more ftian a 
mere technical question. Thcrlearged 
Sessions Jud^e by committing bimselfibn 
the statement tliat Sub-Inspector \bdift 
Karim did not take any valuaj^le things 
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•tnusi; be held to disbelieve the story 
told by the witness Mahadeo that he 
gave the Sub-Inspector Es. 40. If no 
money passed I can find no evidence 
that extortion was the object with 
which Babu Bam was oondnod if it can 
be held that he was confined, and the 
-elements of an offence under S. 347 are 
wanting. Furthermore by importing 
S. 114 into the case the learned Judge 
implies that some other person, not 
Bub-Inspector Abdul Karim, committed 
the substanKve^offence under S. 347, for 
S. 114 applies only to the casg of one 
who sCands by while a'nother commits an 
offence on his instigation. Had ^t been 
found that either the constable or the 
chaukidar had' committed an offence 
under S. 347 I could have understood 
the conviction of ^he Sub-Inspector 
under S. 347 read with S. 114 but as 
there is nO such finding I am of opinion 
that a conviction under S. 347 read with 
iS. 114 is illegal. If no one committed 
'the offence of wrongful confinement 
|with a view to extortion, nobody else 
Icould abet that offence and on this sim- 
ple question of law 1 would be prepared 
to set aside the conviction of Abdul 
Karim. But the matter must be taken 
further, because I have still to consider 
the question of the conviction of Thakur 
Din and Muneshar, These persons were 
convicted under S. 342, 1. P. C., of the 
offence of wroneful confinement. Wrong- 
4ul confinement is dehned in S. 340, 
I. V 0., in the following terms: 

'Whoever wrongfully restrAias any person 
in such a manner as to prevent that person 
from proceeding beyond certain oinumsoribing 
limits, is said wrongfully to confine that per- 

BOD,** 

and there are two illustrations given: 
^a) A causes Z to go within a walled 
space and locks Z in; Z is thus pre- 
vented from proceeding in any direction 
beyond^ the circumscribing line of the 
wall. A wrongfully confines Z. (b) A 
places men with firearms at the outlets of 
:a building and tells Z that they will fire 
at ^ i,f ^ attempts to leave the build- 
iifg. A wrongfully confines Z, Now 
in this case the first act alleged against 
Thakur Din, chaukidar, is that he called 
Baba Bam to see the Sub-Inspector and 
told Mm i»o sit under a tree outside the 
jsavaiadspr's Zila. So far no ciroum- 
-scribing limits are mentioned and as far 
as I jinderstand the evidence there is nob 
.aven tba^ element of voluntary ob* 


struction which would amount to res- 
traint within the meaning of the code. 
Secondly it is alleged that the chaukidar 
and the constable Munbsbar took Babu 
Bam on the orders of the Sub-Inspector 
to the police station and tojd him to sit 
there mntil the ^ Sub-Inspector inter- 
viewed him^. Again there is not uae 
slightest suggestion tliat anV restraint 
was placed upon Babu Barn's movements. 
He was not' placed^ in tho havalat, ani 
although hq himself* said that he was 
assaulted by Muneshar oh the order of 
the Sub-Inspector this" evidence *'does 
not appear to have beeii believed by^the 
lower Courts and dorfs nob form part of 
the change. Apart from the fact that 
no offence under S. 342 Was com'inibbed 
by Thakur Din or Muneshar I would 
point out that if a constable and a 
chaukidar dre to be sent to jaiT for six 
months for taking a man, to*^th9 police 
station in order that a Sub-Inspector 
conducting an investigation into a bur- 
glary might ask him some qrestions, it 
would be impossible for the police ad- 
ministration of the country to be car- 
ried on.* 

It is perfectly certain that Babu 
Bam was taken to the police station and 
that ho was there questioned as to the 
whereabouts of one Eim Sewak who was 
suspected in a burglary case. Not only 
is this fact noted in the police diary but 
Babu Bam himself admits that he was 
asked these questions. Babu Bam may 
have supposed that he was himself 
under suspicion, bu# there is no evidence 
that this is the case; and it appears that 
both the Magistrate and the Judge be- 
lieved that the Sub-Inspectar had heard 
of the association between Babu Bam 
and Bam Sewak and wished to make 
"inquiries from Babu Bam which might 
help him in the investigation of the 
burglary 'c'ase. A Sub-Inspector con- 
ducting an investigation ia- within the 
law when be sends for a person ta the 
police station^ who can in his opinion 
give information about a crime, and a 
constable* and a chaukidar who did noj 
morq than briug such a persoo to, the; 
^Sub-Inspector and tell him to sit down! 
'until the Sub-Inspeotorsceshim are com-' 
miiffcing no offence whatever^'thoy arej 
merely obeying'the lawful order of their 
superior officer. Possibly, if the Court 
held that there was a conspiracy bet- 
ween the Sub-Inspector and his under- 
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lingg to extiorb money as the price of 
the release of each a person, a convic- 
tion of all *tho|e concerned in the 
affair would ba legal. But the Magis- 
trate himself finds specifically .that there 
is no evidence that tha constable or the 
' chaukidar^bad any intebtioif of Extort- 
in^^oney or that they we^;e in league 
with the *Sub-Inspectpr or ^ that they 
had knowledge of the intention of the 
Sub-Inspector, ’^hus* the ccyaviction of 
Muneshar a«cL TheCkur Din of the of- 
fence under S. 312, I^P. O., is as erro- 
neous^as the conftction of Sub-Inspector 
Abdul Karim* unaer S. 3A7 read with 
8. 114. 1. P.O. 

It is i^ot E^cossai^ for me to copsider 
whethA the evidence in the^oase ^oul^d 
have jusMfie^ the conviction of any of 
these pej^sons under some otlier section 
of the Penal Code, but as ihe*point has 
beep raised l)y iihe learned Government 
Advocate I think it proper to observe 
that in my opinion the whole of the 
evidence adduced for the prosecution 
was defective. Babu Bam said that -he 
had been taken to the Zila, that 
Ths^kur Din remained with hi!n the 
whole time, that the Sub< Inspector came 
out at I o'clock, that they then went to 
the thana, and that he was first ques- 
tioned by the Sub lnspector at 3 o'clock 
and subsequently at 8 o'clock in the 
thana. He also said that the Bs. 40 
given to tho^Sub-Inspector was part of 
a sum of Bs. 50 which he had recently 
received from his father in Bangoon for 
the purchase of buTlocks. Now the 
station diary of the police station shows 
that Thakur ^Din, chaukidar, came and 
made a report of the burglary at 2 
o'clock in the afternoon in question, 
that the Sub-Inspector arrived at 5 
o'clock and that he questioned Babu 
Bam later. 

The lower Courts think W i^roper 
to doubt tbe» genuineness of the police 
diary* and the Magistrate in parti- 
cular refers to w hat ^ he , calls ^ inter- 
polations and suggests pesh bandi. The 
Magistrjite's own judgment is* full of 
interpolations, but they do nob arous« 
in my mmfl any^ suspicion thar they 
were made subs*equeatly with some 
sinister m6(»ive. The same applies To 
the interpolations in the%e diaries. It 
cannot be supposed that Abdul Earitn 
set about making interpolations in his 
diary on the very day on which he had 


exacted Bs. 40 from Mahadeo as be- 
lieved by the Magistralie, but not by the 
Judge, for he could nob foresee that pro- 
ceedings were subsequently going to be 
institutefl on an anonymous petition 
some weeks later. In my opinion the 
entries in the diary disprove part at 
•least of the statement ihacie by Babu 
llam.and they givo full pupporb to 
Abdul Karim's explanation of Babu 
Barn's visit to the poli&o station.. Both 
the Courts below agree that Babu Barn's 
stajiement that Bs. 40 wa^ part of a sum 
of Bs. 50. which, he had received^ from 
his father, i% false'because the sum of 
Bs. 50 was not reoerived until soma days 
alter Babu Yarn's •visit to. tKfe pcflica 
station. Thus wherever the statement 
of Babu -Bam could bo disproved by 
other evidence it has been* disproved, 
and it is worthy of remark that the 
Circle Inspector of Police, who’firsb in- 
quired into the matter found the charges- 
untrue, and a Deputy Magistrate who 
visited the village also discovered uoth- 
isg against the Sub-Inspector. 

One other point was raised in the 
grounds for revision, namely that the 
Magistrate did not allow copies of the 
statements recorded by the Circle In- 
spector to be given to the accused. 
Prima facie this was an inquiry made 
by a police officer inbo a criminal offence 
and if he recorded any evidence in writ- 
ing copies of such statements should 
have been allowed to the accused under 
S. 162, Criminal P. C. The view taken 
by the Magistrate that this was merely 
a private inquiry, cannot be supported 
for a moment; but I find that in his 
•order dated 2nd April 1930 he gave the 
best of all possible reasons for not 
giving copies ol the statements and 
*tbat was that no' statement was re- 
duced to writing. I cannot therefore, 
hold that the accused were prejudicadj 
by nob being given copies of the state-: 
meats made before the Circle Inspector, 
but his report should certainly have 
been placed on the record if the aceused 
so desired. • 

In my opinion this is one of those 
^cases in which the Courts have been 
*too ready to believe allegations made 
against a police officer, which are* nob 
supported by reliable evidence and' apar^ 
from the iUegalify of the convictions ^ 
under the seebions employed by 4ha 
learned Sessiond Judge, 1 am otippinion 
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that these persons deserve an acquittal, 
and this is emphatically not a case in 
which this Court should be deterred 
from proceeding by the provisions of 
8. 537, Criminal P. C. I allow this ap- 
plication, set aside the convictions and 
sentences of all the three applicants. 
Thakur Din and Muneshar will be re- 
leased forthwith and Abdul Karim^ who 
is on bail, will not be required to sur- 
render. All fines if paid will be re- 
turned, , 

B.v./b.K. < Revision allowei. 

* 1930 Cr. Caser 1214 

(Patna) 

MAi!)PHBRSON A^D DhAVLE, JJ. 
Suchit Bdut — Petitioner. • 

V. 

£7mperor-“Oppo9ite Party. 

Criminal Revn. No. 127 of 1929, De« 

cided on ^9th April 1929. 

< (a) Penal Code (1860), S. 211 — Prac- 

tice that complainant should not^ be tried 
under S. 211, till disposal of his case is 
merely rule of safety and not based on any 
statute. 

The praotioe that a complainant or first in* 
formant should not be prosecuted under S. 211 
until his complaint or police case has been dis- 
posed of is not based on any statute and is 
merely a precautionary rule of safety in respect 
of a special class of criminal oases. While a 
proseoution under S. 211 might in certain oir- 
cumstanoes be delayed or even set aside in ac- 
cordance with this practice, the practice could 
per se be no ground for setting aside a convic- 
tion under S. 211 before disposal of the main 
case. [P 1215 Cl] 

(b) Penal Code (1860), S, 42.0-Offence 
coming both under S, 420, Penal Code and 
S. 64, Post Office Act Assuming latter to 
be minor offence, it is not illegal to try ac- 
cused under major offence under S. 420, I. 
P. C., alone. 

The proposition that where a particular set oC 
acts or omissions constitute an offence under 
the general law and also under a special law 
the prosecution should.bo under the special 
law, is confined to cases where the offences are 
coincident or practically so. 

Where an accused was charged both under 
S. 420, Penal Code and S. 64, Post Office Act, 
held that, assuming that S. 64, Post Office Act, 
is a minor offence as compared to an offence 
under S. 420, Penal Code, it would not be ille- 
gal tofctry the accused under the major oSonce 
linder S. 42(\ Penal Code, only : 11 C. W, N, 
100, Txef. [P 1215 0 2] 

^ (c) .Post Office Act (1898), S. 64 — 
Person writing amount of article insured, on^ 
cover cannot be said to make a decla-* 
ratfdh within meaning of S. 64 In respect of 
the article. 

Though an article which it is proposed to in- 
^ sure must be presented at^^thr post office with 
th^amounfe, for which the sender wishes it to 
be insured, olearly written on the oorer, that 
writing Annot IjM held to oonstltdta the sende 


a person who is required by the Post Office Act 
or even by the rules framed under it, to make a 
declaration within the meaning of S, 64 in res- 
pect of the article. IP 1215 0 2] 

S. P. Varmd — for Petitioner. 

0. M. Agarwala — for the Crown. 

Majtpher^son, J,— This rule has been 
issued to consider the conviction of and 
sentence upon Suchit , Baut* alias Bikra- 
majitya who has been convicted by a 
Deputy Magistrate of Chapra under S. 
420 read with S. 511, T, P. 0., and sen- 
tenced to 18 months' rigarCus imprison, 
menl which "cerm^ was reduced on ap- 
peal to one year. " 

The facts alleged wer6 that on 23rd 
July l.ast the petitioner made over to 
the C|iapra.Po9t Office a letter rp^arked : 
- ‘Insnredtor rupees nine hundred, Es. 
900," and addressed to Bikratfiajitya at 
Naihati, giving the bender's 'name as 
Bamlagan Baut, who is his father and 
insuring the letter for 900.*^ Accord- 
ing to the Post Office rule it was en- 
closed in another cover which'^two days 
later reached Naihati intact and on the 
27th the petitioner went to the post 
office to take delivery. There he made 
difficulties in respect of signing a receipt 
until be should see the contents, and 
when eventually be opened the cover he 
pointed out that it contained nothing 
except three pieces of blank paper, ac- 
cused the clerk and others of having 
stolen his money, despatched a telegram 
to the Sub- Divisional Magistrate 'of 
Barraokpore complaining tliat his re- 
mittance of Bs. 900 had been tampered 
with and only blank papers were found 
inside the cover and demanding an in- 
quiry, lodged at the polio<; station a case 
against two persons unktfown of theft 
of Es. 900 from this insured letter giv- 
ing the details as three Government 
currency notes of Bs. 100 and 60 such 
notes of(Es. 10 and in addition made a 
long statement of claim to the Inspector 
of Post Offices, The Postthaster of Nai- 
bati meantime wired to Ghapra and 
after communicaMon among themselves 
the postal authorities eventually made 
over the matter to the police of Saran. 
It wa; alleged that the petitioner had 
not enclosed the notes for ,^Bb. 900 in 
bis letter and that bid claim against the 
post office wa, 8 entirely fals^. The Court 
framed charges under S. 420 read with 
Bs. 511 and 419, 1. P. C , and S. 64. Post 
Office Act. The case against him of at- 
tempt to cheat is found by the lowerOourt 
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to have been conolusiveljr esbablished. A 
particularly strong point against the 
petitioner wa% that three notes of Bs. 
100 and 60 notps'of Bs. 10 would have 
woigtied at leaskGO rattis whereas the 
original w’hiph he presented weighed 
only i? r%ttis and wa^sent at a* postal 
c*h9rge of Bs. 1-2-0^ whereas the postal . 
charge (pf la covef oontaining 63 notes 
would have been much more*. Palpably 
the intention,o£«the dcousei'^as fraudu- 
lently. * to s^ure ocAnpensatjon of or at 
least not exceeding^ Bs« 900 from the 
post t)i!ioe for hi^ allagod loss. He was 
acquitted b^.tlj^ trial Court * of .the 
second and third cSarges. 

The pnlyj)oints whioli Mr. S. P! Varma 
has adifanced' in*support of athe rilie are: 
(I) that jDefore this prosecution was En- 
tered upon'fiis fi^rst information of theft 
should have been inquired idto ; (2) that 
he^ should *haye been« prosecuted only 
un*der S. 64, Post Office Act 6 of 1898, 
and not .under the Penal Code for an at- 
tempt to cheat, in which case he would 
only have been liable to a 6ne extending 
to Bs. 500 ; and (3) that the sentence is 
excessive. In my opinion there is no 
substance in any of these pleas. 

As regards the first contention, the 
fact as to the case of theft is that it has 
been kept pending until the disposal of 
the present prosecution. The practice 
in respect of prosecutions under S. 211 
is referred tc in support of the conten- 
tion that» the petitioner ought not to 
have been prosecuted until his own case 
had been disposed ofv But in the first 
place, the practice that a complainant 
or first informant should noF be prose- 
Icuted under.K 211 until his complaint 
or police case had been disposed of is 
not based on any statute and is merely 
a precautionary rule of safety in respect* 
jof a special class of criminal cases. Then, 
while a prosecution under might 

in certain cjrcumstances be delayed or 
even set aside in accordance with this 
practice, the practice could per se be no 
ground for setting dside* a conviction. 
For there is no illegality in* the trial. 
The, practice itself is also one whi/sh 
should bp subjected to the strictKkt limi- 
tation.* --In the SQoond place, there is no* 
real ansc\pgy between a prosecufrion 
under S. 211 and the** prosecution to 
which the petitioner was subjected ; for 
instance, where there are counter oa^s 
in respect of a riot one of ^e oases 


must be taken up before the other and 
it is in the discretion of the Magistrate 
which is to be first inquired into. Simi- 
larly! whereas here the petitioner set 
out one.version and the post office an- 
other it was in the discretion of the 
Magistrate to take up that case first 
which appeared to him*to be true, from 
Whiqh it follows thit the ot^her may be 
kept pending. There is here no irregu- 
larity in any part of the trial and cer- 
tainly there has been nq resulting pre- 
judice of failure of justice. The plea fails. 
As to tl^o second point : it is based on 
the principlp that* where a parSicular 
set of tagts or omissions constitute an 
offence under the general la^w •and •also 
undei^ a special law, thd* prosecution 
should be under the special law and the! 
decision in Ruloda^ Prosad Majumdar v-i 
Emperor (l) is quoted in support. But| 
the proposition is confined* to cases; 
where the offences are coincident lOrl 
practically so. The difficulty in the ap-' 
pellant’s way is that S. 64, Post Office 
Act, merely makes punishable ; 

person who bsing required by tbo Act to 
m»ke a deolarAtiou in respaot of any postal 
article to be sent by post or the oonGents or 
value thereof makes 'in his declaration any 
statement whiob be knows, or has reason to be- 
lieve to be false or does not believe to be true.” 

In the present case the charge of at- 
tempt to cheat contains additional in- 
gredients supported by additional evi- 
dence beyond those required for a con- 
viction under S. 64, Post Office Act. As-i 
suming therefore that S. 64 is a minor! 
offenee to an attempt to cheat the postj 
office it will not be illegal to try an ao-| 
cused for the major offence only. Fur-i 
thermore, it is by no means clear that 
an offence under S. 64 has been com- 
mitted. Beference has been made to the 
rules framed under S. 32, Post Office 
Act, with respect to the insurance of 
postal articles and in particular, to Br. 
118, 125, 130 and 132 ; but though an 
article, which it is proposed to insure, 
must be presented at the post office with 
the amount for which the sender wishes 
it to be insured clearly wri|}ten on the 
cover, as was done by the petitioner, 
that writing cannot be heid»to consti- 
tute the sender a person who is requiredj 
by the Post Office Act or even hy the 
rules to make a declaration wifeHin j^he 
meaning of S, 64 in respect of the arti - 

(1) [1907l"ll O.V.N. 100=4 Ot. L.J. ^9ssb 
0.LJ. 47. 
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cle. The facts that currency notes be- 
ing sent by post are compulsorily in- 
surable and that articles cannot be in- 
sured beyond the real value of their 
contents have no significance in.this re- 
gard. In any case, under S. 72, Post 
OfiQce Act, a Court cannot take cogniz- 
ance of an offence punishable under S. 
64 except on complaint by the postal 
authorities and no such complaint was 
filed. For these reasons the second con- 
tention also cannot prevail. 

As to thelihird contention: it is based 
upon the difference between th^ punish- 
ment tinder S. 64 of fi*ne‘ which may ex- 
tend to Es. 500 and the punishment 
which been warded. 3ulS S. 64 is 
obviously nc criterion for the punish- 
ment of the completed offence of at- 
tempt to cheat. Wh^n he insured his 
letter at Chajira for the purpose of de- 
frauding t*he Government the petitioner 
h%d proceeded but a little way in the 
execution of bis purpose. The sentence 
of one year's rigorous imprisonment is 
by no means excessive, particularly 
having regard to the fact that it was re- 
duced in the Sessions Court by reason of 
“an earnest appeal for leniency." The 
application is without merits and I 
would discharge the rule. 

Dhavle, J.— I agree. 

B.v./r.K. Application dismissed^ 


1930 Cr. Cases 1216 

(Madras) 

Pandalai, J. 

(Palavallu) Erishtayya — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Kevn. No. 26 of 1930 and 
Criminal Eevn. Petn. No. 25 of 1930, 
Decided on 14th August 1930, from order 
of Panohayat Court, .Hemavathi, D/- 
5th December 1928, in Criminal Casa 
No. 5 of 1928. 

Madras Village Courts Act (1883) — Rules 
under R. 64— Conviction by panchayatdars 
in case initituted after they cease to be 
panchayatdars is invalid and not coverable 
by R, 64. 

jfVbert persona constituting Court of Pan- 
ohayatdars ce^se to bo panchayatdars, owing 
to efliux of tbe term of their offioe long before 
the case was instituted, they have no jurisdic- 
tion to try tbe case. Conviction by such 
panobi^atdars is invalid and the defect cannot 
be oovari d by R. [P 1210 0 2j 

y. S.* Naraiimhaohariar — for Peti- 
^oners. , « 

KmVenkataraghavachariar for Public 
prosecutog^to^ the Grown. 


Order. — This is a petition to revise 
the conviction under Ss, 160 and 352, 
I. P. C., of the petitioner by the Pan- 
chayat Court of Hemavat^|;ii dated 5th 
December 1928. The sjiorb ground is 
that the gentlemon who .formed the 
Court and reco^ied tbe conviction, 

^ namely Messrs. Thimmo Gpwd,. K--r- 
nam Eamappa and H'auumantLa Gowd, 
had ceased to be pAnohayatdars by eillux 
of time long before* the^^^ase was insti- 
tuted. Ex. A, a copy of ti[i^ Anaptapur 
District Gazette for June' 1925, shows 
that the above-pamod three gentle- 
men wdre notified as IfavjAg been duly 
elected as panchayatdars of the Hema- 
vathi Court. Accord-ng to 1^, 17 of the 
rules f^amedi^under tbe Village ^Courts 
Act tbe term of ofQce of panobc^yatdars 
commeuces from the da|e of the publi- 
cation in the District Gazette, 'i^y B. 9 
(4) the term of qllico is\ thiee.; years, 
and therefore the term of ofiice of these 
three gentlemen expired in June 1928. 
Tbe case against tbe petitioner was 
instituted on 18th September 1928, and 
therefore long after the above said 
gentlen^en had ceased to be panohayat- 
dars. They were therefore functus 
officio and had no power to try or con- 
vict anyone. The Public Prosecutor 
referred to B. 64 of the rules madej 
under the Village Courts Act which says; 
that no proceeding or act of a pincha-; 
yat Court shall be deemed to be invalid! 
by reason only of any defect in the| 
constitution of such Court or that any! 
member of such Court was disqualified! 
or disentitled to act as such or to holdj 
any office Tn relation to such Court ori 
by reason of any such proed^ding or aetj 
having taken place during any vacancy' 
in the office of president or member of 
'such Court. The defect disclosed in 
this case is not any of the ones men- 
tioned in IMs rule. But the proceeding 
was by a set of persons purporting to 
act as a Court and not having any 
power BO to do. There was entire want 
of jurisdiction and^the proceeding was ' 
from the beginning invalid. The con- 
viction is set aside and the fine, if p^id, 
will beiefunded. 

P.R.S./s.N. Conviction set dside. 


N. B.— The High Court interferad under 
8. 107, Goternment of India Aot« 
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1930 Cr. Cuses 1217 

(Lahore) 

Shadi Lal, C. J., and Agha Haidar, J. 

Indar — Appellant. ' 

V. 

iJmperoV— Oppoailid Pa^ty. 

Grimiml Appeal nV 702 of 19S0, De- 
cWod-on 13fch Ootgber^lOSO, from order* 
of Sesa^ *Judge, 'Karpal, D/- 14th June 
1930; 

Evidence (1 of 1872)^8. SS-'Ses- 
sions Judge transferring the statement of 
witness in IhV Court of tfie comgiitting 
Mag^trate to his^wif recoVd simply because 
Public Prosecutoitmade. a statemei^t before 
him* that thd •wiTbess could not be foiyid^ 
Procedure is illegal? 

The Sessions Judge, befbre transferring the 
depositiyir (Tf a yitness in the Coint o? the 
oommiRing Magistrate to hfs own^ record, 
ought to 4 ako evidence and record proceedings 
and if, as^a^esult of the^vidence thus taken, 
he arrivdb at the jdhicial decision that the wit- 
ness coxild npt be found or his presence could 
not be Secured Without an amount of delay or 
expense, which under the^circumstancea of the 
case the Court considers unreasonable, ha can 
bring his^former deposition on the record. But 
if the Sessions Judge transfers the statement 
of the witness to the record of the Sessionffcase 
simply because the Public Prosecutor makes a 
statement before him that the witness could 
no§ be found, the procedure is contrary to law 
and wholly irregular and the deposition of the 
witness thus brought on the record cannot be 
treated as evidence, [P 1218 G 1 ] 

/. B. Agnihotri'-iox Appellant, 

Des Baj Sawhney — for the Crown. 

Judgment, — Indar, a Sansi, of Bir 
Badalwa in* the District of Karnal, has 
been con/ioted under S. 302, l.P.G., and 
sentenced to death. His appeal and the 
record of the case ** are before us. On 
7th January 1930, Bansi (P. W. 2), 
Chaukidar of Mauza Haibatpur, repor- 
ted at the *i3utana Police Station at 
about 7 p,m. that a dead body was lying 
in a well within the area of his village.. 
The Sub'Inspector proceeded to the 
village and recovered the on the 

morning of 8th January 1930; The body 
was found to be that of a woman and, 
at the instance of the Sub-Inspector, a 
photograph of the sai^ body was taken. 
The post-mortem examination, was held 
on lOfeh January 1930, by the Civil 
SutgeoUfiCarnal, and a number of Jnoised 
wounds -jiud ot^er injuries, including, 
fraotureis, were* found. Death in the 
opinion of«the Civil Surgeon was due** to 
the fraoture of the verteoral column and 
severance of the spinal cord. Aocordigg 
to the medical witness, the body was in 
an Identihabld condition and death bad 

1930 Or. C. 163 & 154 
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taken place at any time between four 
and seven days before the date of the 
post-mortem. 

The photograph has been definitely 
identified by Kundan (P. W, 4) and 
several other witnesses as that of Mt. 
Mari, the deceased vjife of Kundan. 
^The case for the prosecution is that Mt. 
Mapi, after the imprisonment of her 
husband, Kundan, in Saharanpur Dis- 
trict, left the Reformatory where she 
had been living with her daughter Mt. 
KJiazani, aged about two and a half years, 
and went with, her husband's brother's 
wife Mt. Santi (P. W. 16) to a place 
called fCirak. Mt. Mari was accompanied 
by hgr infafit daughte? apd, While Mt. 
Santi returned from Kurak with her 
child thh following day, Mt. Mali and 
Mt. Khazani ren^iained ab the house of 
Mt. Hiran (P. W. 15) who ^ was related 
to the accused. Some days afterwards 
Simal, the grandfather of the accused, 
book Mt. Mari and her daughter to Sirya 
(P. W. 8). Mt, Mari lived with Sirya 
lor a week or so and thereafter Guga 
(P. W. 5), a cousin of the accused, and 
Mt. Chawli (P, W, 6), the wife of Nandu, 
the brother of the accused, brought Mb. 
Mari with her child to their house, their 
idea being to marry her to the accused. 
She lived in their house for a few days; 
but, when the family came to know that 
Mt. Mari was a married woman and her 
husband was alive, and further that she 
had run away from the Reformatory, 
they decided that Indar accused should 
not marry her. She was accordingly 
asked to leave their house. She accord- 
ingly left the house a day or so before 
the date of her murder and took her 
daughter with her. The accused accom- 
panied her. When Nandu went to his 
fields the following morning he saw Mt, 
Mari in the company of Indar. Late at 
night the accused Indar came* to his 
house and asked Nandu to light a fire 
for him as he was shivering with cold. 
Afterwards,, within the bearing of Guga 
(P, W. 5 ) and Mt. Chawli (P. W. 6), the 
accused confessed to his brother Nandu 
that he had murdered Mb. Mari and Mt. 
Khazani and bad thrown the corpse of 
the latter into the canal and thg dead 
body of Mt. Mari was lying the 
jungle. Nandu went with th0 **aoou 9 ed 
to the spo4} where the dead body of Mta 
Mari was lying near a well covered Vi,th 
some leaves, and in (he presence of 
» • 
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brother the aooused threw the dead 
body into the well where, as already 
stated, it was found by the Sub-Inspector. 

There is no direct evidence of the 
murders and the dead body ■of Mt. 
Ehazani has not been recovered. The 
case depends ma}nly upon the confession 
which the accused made in the presence^ 
of his brother Nandu, Mt. Chawli,‘'the 
wife of Nandu and^his cousin Guga and 
also upon the recovery of certain orna- 
ments whicb^the deceased Mt. Mari and 
her daughter were wearing, in the man- 
ner detailed below. » There is^ further 
the important • circumstance that Mt. 
Mari.was jast seen alive in the «co%[ipany 
of the arfoused. 

Nandu, who would have been a very 
important witness for the prosecution, 
was examined before the committing 
Magistrate,, but the Sessions Judge, pur- 
porting to act under the provisions of 
S.* 33, Evidence Act, has transferred his 
statement to the record of the Sessions 
case simply because the Public Prose- 
cutor made a statement before him thatf 
Nandu could not be found, according to 
the report of the Superintendent in 
charge of the Criminal Settlement in 
Sheikhupura District and the telegram 
received from the Deputy Commissioner, 
Criminal Tribes, Lahore. This procedure 
is contrary to law and should never 
have been followed. The Sessions Judge, 
before transferring the deposition of 
Nandu in the Court of the committing 
Magistrate to his own record, ought to 
have taken evidence and recorded pro- 
ceedings and if, as a result of the evi- 
dence thus ts^sen, he had arrived at the 
'judicial decision that Nandu could not 
be found or his presence could not be 
secured without an amount of delay or 
expense which, under the circumstances 
of the case, the Court considered un- 
ireasonable, he could have brought his 
former deposition on the record. In 
the absence of such evidence and a judi- 
cial finding in compliance with the 
rrquirbments of S. 33, Evidence Act, the 
procedure a'dopted by the Sessions Judge 
was wholly irregular and we are not 
prepared to treat the deposition of Nandu 
thus brought on the record of this case 
as evid^oe. 

leaving this piece of evidence out 
iof consideration, there h ample evidence 
on lihe record which shows that the 
:^^ilt of #he accuse^ is fully established. 
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As already stated, we have the state* 
ments of Mt, Chawli (P. 6) and Guga 

(P. W. 5} within whpse earshot the 
accused made a confession* that he had 
killed Mt. Mari and her daughter. Again 
it is fully established that the accused 
disposed of the Armaments which had 
'been removed'fiop thg persdn of Mt. 
Mari sodn after the occurrence. > Some 
of these ornaments he gave to Mt. Bishni 
(P. W. 13), who is relateiTko him as his 
aunt, and others were traced^ at the in- 
stance of the acfUused, and as a result of 
his pointing out the ^ppot^ where Ihey 
lay "Concealed. It ix^ay also be men- 
tioned h^re that shortly before the 
occdirenoe the accused* had .t»kcX- away 
a gand^sa (rtfm his house, and, accord- 
ing to the mfdical evidence, ihe^njuries 
were found (lo have been inflicted with 
some such weapon. 

Furthermore, iSt. Baklitawari (P. W, 
12) says that the accused had given to 
her in the presence of Mt. Chawli and 
Guga a dulai, Ex. P. IG, somewhere 
about the time when Mt. Mari had been 
murdered. This dulai was found to be 
stained with human blood and was re- 
covered from the possession of Mt. 
Bakhtawari by the police, accompanied 
by the accused. Guga (P, W. 5) and Mt. 
Chawli (P. W. 6) corroWate the state- 
ment of Mt. Bakhtawari (P. W. 12), 

The defence set up by thd* accused in 
his statement before the Sessions Judge 
is not supported by any evidence and is 
worthless. Though' the accused was 
charged both with the murder of Mt. 
Mari and of Mt. Khazani, yet as the 
dead body of Mt. Khazani could not be 
found the accused has been acquitted of 
.the charge of Mt. Khazani's murder and 
we are not concerned with it any more. 
The guilt^bpwever of the accused, so far 
as the murder of Mt. Mari is concerned, 
is fully establislied by the ' strong cir- 
cumstantial evidence on the record, and 
having regard ta the brutality of the 
murder, we do not see any extenuating 
oircumstanoos for reducing the seatenoe. 
We aceprdingly confirm the sentence* of 
• death passed on Indar *aud ordat* that 
thp. same bo carried* out .according 
to law. ^ 

p.N./r.k. Sentence confirmed. 
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Mt. Zauhra Br V. Md. 
1930 Cr. Cates 1219 

(Lahore) 

Jai Lai. J. 

Mi. Zauhrsk m — Petitioner, 

V, 

My^hammad Pw.sa.^Bd^pond 0 nt. 
Crimiaal Bevn. Nc\794 of Deoi- 
on 13t>h Ooliol^er 1930,. reported by* 
Sees. JttcTge, Delfii, D/^ 22nd Mhy 1930. 

(a) Criminal P. C. (S of 1898), S. 488 — 

Order made aa^nting* mainteliance to Ma- 
homedan minor too at instance of hit 
mother livRigk separate fro*kn husband— 
Mother going with boy to husband and again 
leavfhg him withNha Iwy— Order is nut can- 
celled. • % • ^ 

Wberc an order ias made granting miunte- 
nanor allowance to a Mahomedan aon«aged 3 on 
the application of fbe mother who •wa^ liv- 
ing B^arately f?bm her husband, tfhe i^ere 
fact th^ the mother, since the date ol the 
order, has tsfccn the boy tn livdgvith his father 
and hasaaglin takdb him away fi^m his father, 
oannot lead to an automatic flanoellation of 
the ordeg bift^t^uet be taken to subsist, 

• [P 1210 G 2; P 1220 C 2] 

(b) Criminal P. C (5 of 1898), S. 488— 
Minor living with legal guardian— Condition 
imposed by father that he would maintain 
it if child resided with him, amounts to re- 
fusal to maintain 

In the case of a minor who is living with its 
legal guardian, o. g. a Mahomedan boy aged 
3 with his mother, the condition itnposad 
by the father that ho would maintain it only 
if the child went to reside with him is tant- 
amount to a refusal to maintain the child: 
A.J, n. 192.S Lah. 5i3, Foil [P 122) C 2] 
Madan Lai — for Respondent. 

Facts. — Jiluhammad Yusaf and Mt. 
Zauhra Bi are man and wife and have a 
son Muhammad Salihon who is said to 
bo about three year^of ago. The father 
and mother have been living separately 
and the mother applied under S. 488, 
Criminal P.«C., for maintenance for her 
child. Maintenance at Rs. 7 p. m„ was 
granted by order of Mian Jagdish Singh 
Magistrate, First Class, Delhi, upon 5bh* 
January 1929. Muhammad Yusuf’s ap- 
plication for revision agains4>*this order 
was rejected by my order dated 24th 
January 19!!9. It appears that after this 
there was a reconciliation between the 
parents and Mt. Zatthra* Bi wont with 
the child to the father’s housev She re- 
myained there some six months and she 
adcAibs that the child was welk'treated 
durihg.t*it)SO si^ months. Some further 
disputes • arose 'between the fatboxv^and 
mother and the latteih*again left with 
the child. She has again applied for 
maintenance; her application has again 
been heard by Mian ' Jagdish Singh who 
by order dated 16bh April 1930, has dis- 
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missed it holding that Muhammad Yusaf 
never refused or neglected to maintain 
the child and never ill-treated his wife. 

Grounds. — Having heard counsel for 
the parties I agree'with the Magistrate’s 
view of facts but revision is urged on 
the ground that a Mahomedan mother 
•has the right of custody of her sons un- 
til fhey have completed their seventh 
year and that therefore if the mother 
elects to live *a way from the father she 
is entitled to keep the sons* with her in 
wiiich case an offer to lAaintain on con- 
dition lihat the •child comes to the 
father'^ hdhse i^ a conditional offer 
amountifig ^o a re^usal^ The i^oint in- 
volved is purely a legal cftc and diver- 
gent views have been expressed by vari- 
ous High Courts in India. As regards 
the Punjab and Lahore rulings I have 
been referred to Man Singh v: Dkarman 
(1). A. I. B. 1926 Lah. 536 and A. I. fi. 
1927 Lah. 430, on behalf of the father. 
The first and last of these deal with, 
Hindus and are, therefore, distinguish- 
able but A. I, B. 1926 Lah. 536 very 
distinctly negatives the only principle 
upon which maintenance could be al- 
lowed in this case. On the other hand a 
latte/ruling AJ.B. 1928 Lah. 543 affirms 
that principle and it is to be noted that 
whilst the 1926 ruling is based upon 18 
P.B. 1894 and 22 P. B. 1917, the 1928 
ruling refers to and dissents from those 
two rulings. I consider that an im- 
portant legal point is in issue and that 
in accordance with the latest Lahore 
ruling, to which my attention has been 
drawn, the order of the Magistrate 
should be revised. 

Another matter which has not beenj 
referred to by either counsel is that thO' 
order dated 5th January 1929, granting' 
maintenance at Bs. 7 per mensem to Mu- 
hammad Salihon has never b^en can- 
celled. The mere fact that his mother, 
since the date of that order, had taken 
him to live with his father and has 
again taken him away from his father' 
oannot in my opinion lead .to anV antK)- 
matic cancellation of the order. For 
this reason also I am of opinion that 
maintenance at Bs. 7 per mensem should 
be continued to Muhammad Salihon' 
through his mother Mt. ZauhraJBi, fin 
these grounds I report the case to too 
H igh Couft t)f Lahore under S. 438^ Cri- 
minal P. C. with a recommendation that 
' (i)"[i89i] is p7r. ’• \ 
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mainfceaanoe at the rata of Bs. 7 per* 
mensem be awarded to the minor son 
Muhammad Balihon. 

Order. — This reference has been 
made by the Sessions Judge of«Dalhi 
under S. 438, Criminal F. C. The facts 
are stated in detaU in his order of refer- 
ence and briefly 'are that Muhammad 
Yusaf and Mt* Zohra Bi are husband and 
wife and have a male child Muhammad 
Salihon aged about ‘three yoarsi An ap- 
plication waq made ' by the mother as 
guardian of her* minor child against* 
Muhampiad Yusaf for maintenance under 
S. 488, Criminal P. C. at a time when 
she was living separately from her hus- 
band and^'an.^ordUr Was m4de on 5th 
January 1929,* that Muhammad Yusaf 
should pay Bs. 7 per month for the 
maintenance of his minor son. It ap- 
pears that after this order was made the 
husband and wife made up *their differ- 
ences and the wife went to live with 
Muhammad Yusaf with the child and 
both were maintained by him. Later, 
however, they quarrelled again and 
separated. Consequently a fresh appli- 
cation under S. 488 was made by Mt. 
Zauhra Bi for maintenance for her minor 
son. This application has been refused 
by the same Magistrate on the ground 
that no maintenance could be granted 
to the minor so long as the mother and 
the child were living separate from Mu- 
hammad Yusaf who was prepared to 
maintain the child if he went to live 
with him. The learned Sessions Judge 
is of opinion that the previous order of 
maintenance made against Muhammad 
Yusaf is still in force not having been 
cancelled by the Court and that the posi- 
tion taken up by the Magistrate on the 
merits of the case needs scrutiny. 

In my opinion the vfew of the learn- 
ed Judge is quite correct and the previ- 
ous ord^ still subsists and the present 
reference must succeed on that ground 
!alone. The learned counsel for Muham- 
|mad Yusaf has however contended that 
aqpording to a judgment of the learned 
Chief Justied in J agan Nath v. KoshaU 
lia Devi, 4* Lah. p. 430, an 

order under S. 488 for a maintenance of 
a cbil|^ cannot be passed against the 
father unless it is proved that he has 
ne^lectefl or refused to maintain it and 
llbat. in this case the fatbei has not re- 
fused to maintain the child. The learn- 
ed coundd concedes Jthat the view taken 


by me in Sarfaraz Begam v. Mirattf^ 
Bakhsh, A, I. B. 1929 Lah.^ p. 543, is 
correct. In that case I held 'that in the 
case of a minor who is Jiving with its 
legal guardian the condition imposed by 
the father that hel would maintain it 
only if the child to reside with 

kim is tantamount to a refusal- to main- 
tain the ohild^ Affipittedly in t*n?s case 
the mother is the guardian of the child 
till he has attained Nihe agCr of 7. My 
observations .in that* case^fplly apply 
to the ciroumstaaoes .of this case and 
therefore^ if it were# neolSssary I wduld 
hold jbhat there had been«a* refusal* or 
neglect hy the father to maintain his 
minor sqn in the present case but T have 
alrq^dy^held *that the original ibrder 
granMng Bs. 7 per month as mainte- 
nance to the ftiinor through its* ipotherj 
still subsists and is, therefore, enforce-! 
able at the instance of the^mothei*. The 
Magistrate will on being moved enforce 
that order except for the period .during 
which the maintenance has been paid by 
Muhammad Yusaf and also for the 
period during which the minor has been 
living wrbh him and has been maintain- 
ed by him. With these remarks I return 
the reference to the Sessions Judge. 

P.N./B.K. Reference allowed. 


1930 Cr. Cases 1220 

(Lahore) 

Harbison, j. • 

Emperor • 

V. 

Abdul Qadir Kasiiri and others — Ac- 
cused. 

Criminal Bevn. No. 719 of 1930, Deci- 
ded on 19th September 193d, reported 
by Dist. Magistrate, Lahore, on 29th 
May 1930. 

(a) Penal Code (1860), S. 71 — Sentence 
where accused is charged under Ss. 143 and 
341/149. 

Where au aooased is charged under both 
8 b. 143 and 341/149,' there should not be two 
sentenoes but one. [P 1221*0 2] 

(b) Penal Code (1860), S. 143— Number of 
persons charged \nortf than five^ some found 
to be absent from spot — Rest if less than 
five cannot be convicted under S« 14 J. 

WJiere^the number of persona ohargo(l 'is 
more thafa five, but some of them are found 
Uot to have been .present on the B0ot\.remain- 
ing persons if less than five* cannot .be said to 
have constituted an unlawful assentbly. 

[P 1221 0 2] 

R. G, Soni — for the Crown. 

Tacts. — The eight accused were chal- 
laned, under Ss. 341 and 143, 1. P. C., in 
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the Gourb of Mr. E. S. Lewis, Addi- 
tional Dist^icfi Magisbrate. 

Ohinb Ram, focused, was acquibbed, 
bub the obhess ^ere oonviobed as follows: 

Maulapa Abdul (Jadir Kasuri, Pandit 
E. Sanbanaim, Thahftr D&ss Kapur, and 
, Muhamtoiad Hayab ordered, under 

143 tj).*undei;go fcpir months’ simple 
imprieonmenb, and^ under S&. 341/149, 
I..P. 0., to pay fines of Rs.^ 100 each, or, 
in lieu, to •undergo a month’s simple 
imprisonnfe^t. 

•The remaking •acoirsed, viz.,*Satya- 
grana volpnt^rs •Nos. 17, 45 and 97 
were under S. 143, ordered to undergo a 
month's simple imprisonment, gind under 
S. 0^ lihey were ordered to 

pay of Rs, 20 each* or ilf lieu to 
under^ a.^weok’s siiuple imprisonfnent. 

In both oaseef, if fines w^pre not paid, 
the periods of imprisonment wore to be 
consecfhtivfi. •* • 

This judgment was pronounced on 
2l3b May 1930, and was reproduced in 
certain 16cal papers on the 22nd. This 
led the Additional District Magistrate 
to examine the file, and the result was 
tiiat he discovered that unfortunately a 
elerioal mistake had crept in. The maxi- 
mum sentence under S. 341, is simple 
imprisonment for a term of one month or 
fine of Rs. 500 or both, and it was the 
intention of the Court to order that four 
of the accused if they did not pay the 
fine of Rs/lOO each, were to undergo a 
week’s fimple imprisonment. The period 
given in the judgment has erroneously 
been entered as a month, and this sen- 
tence transgresses the provisions of 
S. 66, I. P.A 

No fine^ have been paid, as all the 
accused declined to take part in the 
proceedings, but, in any case, I have susr 
pended the sentence pending confirma- 
tion of my order by the^pS^gh Court. 
It is for this purpose that I am sending 
the English record to the Honourable 
Judges, under the provisions of S. 438, 
Criminal P. 0. • • 

Order. — The District Magistrate has 
reponbed this case with a view that the 
seutenoes of one month's impi^onnfent 
passed.^m default of payment of fine 
under'* 9. 341, *1. P. C., be change^ to 
sentencef of one week's ^prisonmenb the 
maximum sentence unSer the section. 

The Crown is represented by Mr. 
Soni who has pointed out to me other 
defects in the judgment of the Magis- 


trate. Eight men were sent up for trial 
under various sections. They consisted 
of three picketing volunteers and five 
men who were accused of having direc- 
ted operations and having committed 
offences under those sections. The find- 
ing is that of the five one Ghint Ram 
was not proved to hav*e been present on 
the spot and unless the three picketing 
volunteers are included with the remain- 
ing four as having cdnstituted ^n assem- 
bly they cannot be said to have formed 
an unlawful assembly. !the judgment 
is far firom clear on this point a|pd it is 
possible find * passages in support of 
the tWa different views that there was 
an ^assembly of ‘sevdn apd Tdiat* there 
was an assembly of four only, the three 
picketing volunteers not forming partj 
of that assembly. The latter view I 
think finds more support than the 
former in the judgment ofthe Magis- 
trate. I find therefore that there beingl 
only four men no offence has been oom^j 
mitted under S. 143. Sentences havej 
* been passed under both Ss. 143 and 341/1 
149 and although there is authority for 
this procedure the rulings of this Court 
are definitely opposed to it, and it is 
clear, there should not be two sentences 
but one. 

I quash the conviction under S. 143, 
and acquit the accused of having com- 
mitted offences under that section. 

As regards conviction under S. 341, 
the offence was committed and sen- 
tences of Rs. 100 fine or one month’s im- 
prisonment in the alternative are not 
unsuitable. The accused have however 
been in jail for three and half months 
and the best course, 1 think, will be to 
alter the sentence of fine to one month's 
imprisonment, which has already been 
undergone. I dilect that the accused be 
set at liberty at once.. 

P.N./r.K. Order accordingly^ 

1930 Cr. Cases 1221 

(Lahore) 

Tapp, J. , 

Azad Khan — Accused — Betitioner.® 

V. 

Emperor — Opposite Part^f 

Criminal Revn, No. 1760 of 1929, De- 
cided on 2nd May 1930, from (fkrder of 
Sess. Judge, Attock, D/- 8th Ifovenhber 
1929. , • 

Penal Cede (fSGO), S. 409— President %i 
Co-operative Society retaining money Srawn * 
by him from Bank with permitsian of fellow ^ 


. a 
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members *-Sucb offence held to be of tech- 
nical nature and even this was doubtful. 

A^President of a Co-operative Credit Society 
was authorized to draw a certain amount of 
money from a bank. After 'so doing, he him- 
self retained the amount instead of crediting 
it to the society. It was proved that *he did 
this with the permission of his fellow members 
of the managing committee, as he needed it 
for some work. « 

Ileld^ that under the ciroumstancee the 
offence committed may be said to be purely of 
a technical nature and even this was doubtful. 

. [P 1222 C2] 

Nand*Lal — fojr Peliitioner. 

Tapp, J. — petitioner Azad Khaxi, 
President of the Co-opqrative • Credit 
Sooiety^of Dbok Kabhl in t^he Attock 
District , has been oonyicted of criminal 
breach of.*trust under 8. 400, 1. P. C., 
and santenced'to one year’s rigorous* im- 
prisonment and a fine of Bs. 100. The 
nature of imprisonment was altered to 
simple and Us appeal was otherwise 
dismissed by the learned Sessions Judge. 
He.has come up to this Court in revi- 
sion chiefiy on the ground that in retain- 
ing a sum of Ba. 600 out of Bs. 800 ad- 
mittedly drawn by the petitioner for « 
his society from the Central Co-operative 
Bank there was no dishonest intention 
on his part. 

It appears from the evidence on tho 
record that by a resolution dated 27th 
August 1927 the managing committee 
of the Co-operative Society mentioned 
above which consisted of the petitioner, 
Bahawal Din, P. W. 1, and one Mehr, 
Khan deceased it was decided to apply 
for a loan of Bs. 800 from the Central 
Co-operative Bank. A pro-note for this 
sum was duly executed and the peti- 
tioner was authorized or deputed to 
draw the amount from the Central 
Bank. This be did on 20th August and 
instead of crediting the amount to the 
society retained it for bis own use. He 
repaid Bs. 200 to the Central Bank. On 
9th November 1927, when the Sub- 
Inspector compared the account of the 
Central Bank with that of the society, 
he found that this amount of Bs. 800 
had nq^ been credited to the society 
wtfereupon he submitted a report on 
11th January, with the result that the 
matter was’ taken up by Inspector Abdul 
Hamid Ehan. The petitioner, on being 
questiftied ^admitted the receipt of the 
mosey and promised to repay the rupees 
6O0 by the middle of Jun^ bst ^ot doing 
8%, was prosecuted. During the 
inyestigai|pn he paid the sum of Bupees 


600, and I understand from his counsel 
that he has also paid interest on this 
amount for the period it reihained with, 
him. * ^ 

The evidence in the case tends to 
show that the* petitioner retained this 
money with the pemission of b|s fellow 
{nembers of the managing committlej 
as he was. in heed* of ‘ftiinds for* certain 
purposes. It* further appears that he is 
an old man gt some^O yawrft of age and 
there has been- no attempt qu his .part 
in any. way to cover his by making 
false entries in the.hooks^of the soci!hty. 
Having 'obtained the ^peiTfhission *or 
agreement of his fellow members to 
retain anti use the money drawn, bim. 
from the Central Bank h*e probabry didj 
not* think that he was doing a»y dis-i 
honest act. ^ ^ ^ 

In view of Itll the above circumstances 
the offence, if any, comn^itti^d by the 
petitioner seems to me to be purely of 
a technical nature and even this is 
doubtful. 1 would therefore, •give him 
the benefit of the doubt and, accepting 
this petition for revision I set aside 
his convrction and sentence, acquit him 
and direct that the fine, if paid, be 
refunded, 

B.V,/b.K. Petition acoepied, 

1930 Cr. Cases 1222 

(Lahore) 

Addison, J, * 

Hamid Ali — Accused— Petit ioiier, 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 667 of 1930, Deci- 
ded on lObh October 1930, reported by 
Sesg. Judge, Karnal, on 27th1tfay 1930. 

Criminal P. C., (1898), Ss. 133 and 139-A 
— Respondent denying alleged right — Further 
proceedings without finding under S. 139-A 
are ultra vires. 

In prooeodings under S. 133 in respect of 
alleged publiJ^ght of way, if the respondent 
denies the existence of the alleged right, sub- 
sequent pEooeedings under S. 137* are other- 
wise, ignoring the provisions of S. 139-A and 
without first coming to a finding under S. 139- 
A whether there is an^ reliable evidence in 
support of respondent’s denial, are ultra vires: 
A. I. B. 193rf Pat. 199, Ref. » 

• - , [P 1323C2, Pi224Gil 

Ghulam Mohyuddin — for Pelii^piaer. 

Des Baj Sawhney — for- the OroWq. 

FcicU. — The Saperintending Engineer, 
2nd Circle, Punj&b Fnblio Works De- 
partment, Ambala, made a - e to- 

the Deputy Ootnmiasiont , x^arnal, re- 
questing him to take action under S. 13 
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Hamid Ali 

Orimiaal F. 0., in respeot of an en- 
croaohmenli thafe constiibalied an obstruc* 
tioQ to the ^public right of way. The 
Deputy Gomoaisaioner made over the 
case to Mian Mohammad Said, and ha 
by ojrder ^ated 26th lAugtist 1929 direc- 
ted the petitioner to^lear away*the ob- 
stfuotion from thp public^ way within* 
one monCh, or appear *beforp him on 2nd 
October and show caude as to why action 
should not h6*taken*againsl him as pro- 
vided for by law. On 2nd October. Ilamid 
AIL appeared ^before the Magistrate 
and^put in a wfltten^statament ^denying 
thalt the conatrucyon of the verandah 
by him had obstruotecLany public right 
of waA(.-«Ae no a^jiearance was put in on 
behaft of the labile Worlfs Dep&rtmpnt 
the case adjourned to 14th Ooteber. 
On that day, tha Magistrate recorded 
that he had visited the spot, heard the 
parties^, and bhat they should produce 
their evidence on 5th November at 
Karnal# The case could not be pro- 
ceeded with on 5th November and the 
Magistrate recorded an order that* the 
case should come up before him at Pani- 
p^t on 11th when he will fix some other 
day for evidence. On the 11th the peti- 
tioner Hamid Ali applied to the Magis- 
trate for the appointment of the jury 
under S. 135, Criminal P. C. He nomi- 
nated two jurors, and said that the 
jury should not go into the question of 
title, but sHould decide if the road to 
Panipat^Hailway Station had been so 
obstructed as to constitute a nuisance to 
the passers by, A julry was then appoin- 
ted consisting of four jurors and one 
foreman an^ the order issued under S. 
133 was made absolute on 18th Decem- 
ber 1929, on the report of the fore- 
man and the two jurors that had been 
nominated by the Court. 

Order of Reference.-;Jlho Magis- 
trate, as often happens in such oases, 
neglected ^entirely the provisions of 
the’ new S. 139- A, Criminal P. C., 
which enacts that « when an order is 
made under S. 133 for the purpose of 
preventing obstruction to th& public in 
tfieruse-of a way, the Magistr|iie shall 
questig.K^the respondent as to whether 
he denies the existence of a public right 
in respe^ of the way. ^ If the *respon- 
dent does so, the Magistrate shall before 
proceeding under Ss. 137 or 138, enqivre 
into the matter. It is further enacted 
that if in such enquiry the Magistrate 
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finds that there is any reliable evidence 
in support of such denial he shall stay 
the proceedings until the matter of the 
existence of such right has been decided 
by a competent civil Court while if he 
finds that there is no such evidence he 
shall proceed as laid down in S. 137 or 

^S. 138 as the case may’ require. In the 

'present case nothing like t^is was done. 
When the petitioner appeared before! 
him, the Magistrate did not put to him 
the relevant question ynder 139*A, 
apd overlooked its proyisions in spite of 
the fact that tjie petitioner had denied 
the existenpe of the alleged public right 
in his*wvitten statement. He did not 
take^the trouble to consult^ tlh» law and 
passed an^ order for the l)roduction * of 
evidence presumably under S. 137. The 
petitioner tbereafter presented'an appli- 
cation for the appointment of a jury 
when as has* been stated above, a jury 
was appointed but all this was dene 
without taking any action under. 
S. 139- A. 

* The case has thus been decided with- 
out first coming to a finding under S. 
139-A, whether there was any reliablel 
evidence in support of the petitiotfer’s 
denial, and the proceedings were there-, 
fore entirely without jurisdiction. It| 
has not been urged before me, but it mayj 
be argued that as the petitioner himself 
applied for a jury, he waived his rights, 
under S. 139-A, but I do not think that! 
there can be a waiver of a mandatory 
provision such as is contained in S. 139- 
A of the Code: vide A. I. If. 1930 Pat, 
199. This is all the more so as the peti- 
tioner had clearly denied the alleged 
right in his very first written statement. 

Apart from the above the petitioner 
has urged that ho presented an appli- 
cation to the Ma'gistrate under S. 526, 
Criminal P, C., on 18th December; that 
the Magistrate returned it to him after 
perusing it, directing him to make it 
over to his counsel to produce the same 
when the case was called; and that the 
Magistrate did not call up i^e case 
thereafter, and pronounced the ordTers 
hurriedly in order to deprive him of his 
right of applying to the High Court for 
transfer of the case. The petitioner as 
also the Crown have produced evidence 
on this point, but I am not quite satis^ 
fied that the case was not called up and 
it may be that the petitioner’s cgunAl 
was busy somewhere else, and^ooald not 
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pufc in appearanoe ^ when the ease was 
called. I do not '^"therefore make this 
an additional ground for forwarding the 
petition for ravision to the High Court. 

But as the provisions of S. 139-A were 
ignored, the prooeedings that fol- 
lowed theraaftez were ultra vires and I 
submit the record to the Honoura- 
ble High Court with the recom- 
mendation that the order of the Magis- 
trate dated 18th Deaember, 1929 be set 
aside and the ca^ be remitted to the 
successors of Mian Mohammad Said whj 
has since been transferi^ed, wi^ih the 
directioh that he should proypeed with 
the case as laid down in S. 139^t On- 
minal'P. Qk and as«explained tabove. 

Order. — Eor reasons given by^the 
^learned Sessions Judge, I set aside the 
jorder of the the Magistrate, First Class, 
dated 18th December 1929, and remit 
the case to his successor for^ disposal in 
accordance with law. 

V.B./fi.K. Order set aside, 

1930 Cr. Cases 1224 

(Lahore) 

Jai Lal, J. 

Emperor 

V. 

Wazir Singh —Accused. 

Sardar Petitioner. 

Criminal Eevn. No. 675 of 1930, Deci- 
ded on 10th October 1930, reported by 
District Magistrate, Ferozepore, on 19th 
May 1930. 

(a) Crimina] Trial — Duty of Courts — Magis' 
trate should not make remarks imputing 
perjury and incompetency to official except 
in clear cases — Official must be given 
opportunity to explain his conduct. 

Magistrates should avoid making remarks 
imputing perjury and inoompotenoe to an 
oflioial in the disoharge of his official duties 
which tend to aUeot his future prospeots ex- 
cept in very clear cases and after giving the 
official concerned an opportunity during the 
trial of explaining his conduct. Such remarks 
should not ordinarily bo made except after 
careful consideration of the entire material 
on record. [P 1226 0 1] 

(b) Criminal P. C. (1898), S. 561-A— Juris- 
dic^ion Snder S. 561- A should be exercised 
sparingly anfl in rare cases to prevent 
injustice. 

Where the* jurisdiction of the High Court 
under S. 561-A is invoked by a District Magis- 
trate the purpose of expunging certain 
remarks imputing perjury aud iuoompetenoy 
to M offidlal from the judgment of the trial 
Court, the jurisdiction of ^he,, ^igh Court 
being in suoh case of an exceptional nature 
should be ezeroisad sparingly and in very rare 
l^ses to preeent iajnstic^. [P 1226 C 2] 


Wazir Singh 1930 

. Qabul Chand for Zafarullah'Ehan^ 
for Petitioner. ^ 

Mohammad Amin — for Eespoadent. 

Report, — I forward lierewith under 
8. 438, Criminal P. C.,'for the orders 
of the High (Sonrtl the file* of a ease, 
Orown V. Wazir J Singh, under S. J,, 
Opium Act 1 pt lg78,.>yhich ijjs beefn 
brought tb zpy notice by the District 
Excise Otficer in hjs note dated 22nd 
April. On thoadvice of th^Bublic Prose- 
cutor I am not 'r 0 oomm* 0 nding«an appoal 
against* the acquittal o^AVazir Singh, 
but veniyaro to sug^ost^th^t the Higb 
Court might exercise i(j;9 inherent power 
under S. ^561-A, Criminal P. 0., to ex- 
pungb certain remark^ ^gainst*' Sardar 
Khan, Excise* Sub-Inspector Miretsar, 
and Mohammad Yajrub, Head ^JoiTstable, 
which occur \n the judgofenb of'thps trial 
Court. • ^ ^ 

The remarks agarinst the* BxcisS Sub- 
Inspector to which objection can be 
taken are as follows : * 

I discuss them seriatim bolo^ ; 

(1) • ‘*And yet Sardar Khan has th-^ audacity 
to say that ha obtained a receipt from Dalip 
Singh at «(ihe time of giving the money. In 
face of the clear contradiction by Dalip Singh, 
Sardar Khan has spoken a palpable falsehood.'* 

The statement of the Excise Sub- 
Inspector in evidence was that he made 
a farad. Ex. P G, of giving the marked 
and other rupees to Dalip Singh. The 
witness does not say whei} the farad 
was made and there is no suggestion 
that it was a receipt. It is a document 
necessary to complete a case. The 
alleged remark on which the Magis- 
trate has based the charge of falsehood 
therefore has not been mtf^e by the 
witness at all. 

(2) *T therefore holl that the statement of 
Sardar Khan, Ishar Singh and Hazara Singh, 
that they saw Dalip Singh paying the money 
to the accused, is an utter falsehood.” 

While th"er 0 is a definite discrepancy 
here between the evidence* of Dalip 
Singh and the other witnesses men- 
tioned, this disQreps^cy does not justify 
the imputation of lying against Sardar 
Khan, etc.* On the contrary if th^re is 
to <be fl^ny suoh allegation, it. should 
qurely be against Dalip Singlj^as the 
balance of evidence is the other Way. 

(8)** cannot hold a man guilty tn the evi- 
dence of Dalip Sin^h, an enemy of the aoouaed 
and Sardar Khan, etc., who have uttered gross 
falaohood." 

This is a general statement presuma- 
bly based on the two specific instances 
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quoted above, and if these are expunged 

this must follow them. 

[i) **Beiote 1 close, 1 oannoli help comment- 
ing on the condu^ of Sardat Khan P. W. 1 
which has appeared throughout to me as not 
altogethev .understandable. He 'behaved in a 
very perplexing way In |th6 vfhole affair. The 
unsatisfa^/iory manner Un which ffhe whole 
‘afair.was pxecuted from beginning to end^ 
coupled with the^ inacouracUa ai^d untruths 
uttered 1)y the witness, Jeave an idea that ho 
was out to get the accused somehow or other. 

It may be tri^^at ifis suspi^ons regarding 
the accused were well founded. But 1 should 
have expected *2i^rompter and *a better j: bought 
out ^lan of '^ofk tvdm him rather than the 
present one full cl fla^-aud absurdysies.*' 

l7hesd woVds are against a very general 
allegation and do i\pt appec^r to be 
wholl^Malled fof. In fact 1 would* say 
that^he Magislirate has gSne otft of this 
way to make, these allegations 

agaiuiit Mie Es^eise Sub-Inspector. Much 
of this comment deals wittr the technical 
exeouWon^af a* piece of work in a specia- 
lized branch of the administration, 
which* is not quite a fit matter for 
cotnment»by the Court. So far as the 
Magistrate is concerned with the -legal 
aspect of the affair or its common sense 
ipiplications, any comment is fully justi- 
fied, but this remark will not apply to 
technical defects in the Excise Sub- 
Inspector’s work, which are for the 
excise authorities to detect and remove. 

So much for the comments on the 
oonduot of the Excise Sub-Inspector. 

I turn no\^ to the Magistrate’s remarks 
against 'Mohammad Yaqub, Head Con- 
stable, which are as follows : 

'‘He Bays that there are iio houses between 
the house of Maghar Singh and the accused 
except unoccupied baraa. 1 satisfied myself in 
local inspecljTon on this point and found no 
less thin eight or nine residential houses in 
tho way.” 

It is possible, as the Excise Officer 
suggests, that the Magistrate was not 
conducted by the same as tbe 

Excise party went. In fact the whole in- 
spection dt the spot is open to objection. 
The Magistrate’s order of 27th March 
1930 (a hearing at which the Crown was 
not representel) is that the accused 
should produce his defence at the spot 
on* 29th March 1930. There isv-no Aen- 
tion’ oL^ny formal inspection of the 
spot Or any kidd of notice to th^ parties, 
as required by S. 539-J13, Criminal P. 0. 
It is true that the Crown was represen- 
ted on 29bh March 1930, when tho in- 
spection of the spot took place but this 
does not cover the defect in law os the 


Prosecuting Sub-Inspector could expect * 
only to cross-examine defence witnesses 
and not to make representations about 
the conditions at the spot. He was not 
the officer who investigated the case, 
nor was he present at the raid ; nor 
was he instructed fo^ this inspection. 
On this day the Magistrate took no 
defence evidence although* his order of 
27th March 1930 specified that purpose 
only. Apart) from the principle I think 
the Magistrate’s inspection is defective 
m detail as in the last*paragraph of his 
note which is rplevant to thei present 
question, lae refers to a way (which is 
not sSown on the sketch) frop a house 
(which is also not shown h!a sketch). 

I would Submit therefore that the evi- 
dence on which the Magistrate has re- 
marked about thd perjury of the Head 
Constable is utterly insufficient and 
indeed technically inadmissible. 

For the reasons given in detail above, 

I forward the file and connected papers, 
for the orders of the High Court with 
the recommendation that the remarks 
referred to above should be expunged 
from the Magistrate’s judgment. 

Order. — This is a reference made by 
the District Magistrate of Ferozepore 
recommending that certain remarks 
made by S. Jaswant Singh XJppal, a 
Magistrate of the First Class, in the Dis- 
trict of Ferozepore, in his order dated 
31st March 1930, in the case Crown v. 
Wazir Singh under S, 9, Opium Act 
of 1878, be expunged by this Court in 
exorcise of its inherent powers recog- 
nized by S. 56i-A, Criminal P. C.. 

The remarks in question were made 
against Sardar Khan, Excise Sub-In- 
spector, and’ Mohammad Yakub, Head- 
Constable of Police, who both appeared 
as witnesses for the prosecution in the 
case against Wazir Singh. IThe remarks 
objected to are specified in the^ order of 
reference passed by the District Magis- 
trate and except one, I do nob consider 
it necessary to quote them here in ex- 
tonso. The one remark which "howgver 
must bo noticed is as follows:. 

•‘And yet Sardar Khan has th^ audacity to 
flay that he obtained a receipt from Dalip 
Singh at ‘the time of -giving the money. In 
face of the clear contradiction by Daiip Singh, 
Sardu Khan has spoken a palpable Jfibiflehood,” 
Now, this remark against Sardar Ehan 
is based orPth^ assumption that, in his 

testimony in Court, ho stated that he 
had obtained a receipt fromSalip Singh 
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when be gave him money to .be paid to 
Wazir Singh in order to purchase opium. 

I have referred to the statement of 
Sardar Khan recorded by the Magistrate 
and am unable to find anywhere a state- 
ment by him that he obtained a receipt 
from Dalip Singh. All that ha says is 
that he prepared 'a farad recording the 
fact of payment of Bs. 12 to Dalip Singh. 
This remark of the Magistrate therefore 
appears to have been made ynder a mis- 
apprehension as (o the exact nature of 
the statement' made by Sardar Khan 
and is not therefore justified by J^he re- 
cord, ' ' 

So far as the other remarks ag^iinst 
Sardar Kh&n are concerned, they impute 
,to him perjury*and incompetence in the 
jdischarge of his official duties. The re- 
jmarks. no doubt, are couched in strong 
jlanguage and. .having regard to the fact 
ithat. if justified, they may seriously af- 
ifect»the future prospects of the official 
iconcerned, should not ordinarily be 
Imade except after careful consideration 
:of the entire material on the record. It 
,is desirable that Magistrates should 
javoid making such remarks, except in 
| 7 ery clear cases and after giving the 
jofficial concerned an opportunity of ex- 
iplaining his conduct. I do not of course 
'suggest that the Magistrate should hold 
jan independent enquiry but such an op- 
Iportunity should bo given when the 
Istatement of the official concerned is be- 
jing recorded at the trial or when he is re- 
joalled after the charge has been framed. 

The other remarks objected to in the 
present case are based on the fact that 
there was at least one definite discre- 
pancy between the statement of Sardar 
Khan and other prosecution witnesses. 
The Magistrate has chosen to accept the 
version of the other witnesses disbeliev- 
ing that of Sardar Khan. I am there- 
fore unable to hold that, on his finding 
the Magistrate was not justified in im- 
puting falsehood to Sardar Khan. V/be- 
ther the Magistrate was justified in dis- 
believing Sardar Khan is a matter which 
I do not propose to discuss for reasons 
which I will give hereafter. Whether 
Sardar Khan should have acted '*in a 
prompter and a b6ttl3r thought-out man- 
ner thafi the present one full of flaws 
and^bsufdities,” remarked by the Ma- 
gistrate. is a matter of opinign^ 1 have 
already stated that ordinarily Magist- 
rates should avoid exQ^essing opinion on 


matters like these unless the ends of jus- 
tice necessitate such a course, but I do 
not feel called upon to differ from the 
conclusions of the Magistralie in the pre- 
sent proceedings and on* the material 
before m®. * | < 

Begarding the remark against Muham- 
mad Yakub. Haad-Uonstable. the Magis^- ' 
* rabe has practmall/ remarked *t*h 9 .t the 
statement of t*hi3 witness that 
**there ard no Rouses SetweesT 4hQ house of 
Maghar Singh and the aoctised, ozcBPt unpocu* 
pied barbs'* * ^ ^ ^ 

is false. This remarJk is b^sed on a Ideal 
inspection by the Magistlatof He fouhd 
no loss than eight or^ nine residential 
houses ip'the way. Tl:j«a learned ./Dist- 
rict^ Magistrate says that*’this rem^ftk is 
based upon an inspection of the spot at 
which the investigating officer^was not 
present as he. had no*notice of the pro- 
posed inspection. Jt is hoivevfir soneq- 
ded that the Prosecuting Inspector was 
present when the inspection took place 
and there seems to be no force in the 
. suggestion of the District Magistrate 
that the Magistrate might have gone to 
the housed of the accused by a different 
route. If that happened it was the 
business of the Prosecuting Sub-Inspec- 
tor to correct him and to take him by 
the proper route. On the material be- 
fore the Magistrate therefore he was 
justified ill making the remark. Indeed 
the learned counsel for the Crown did 
not seriously urge that this remark was 
not, under the circumstances, justified. 
Now, I turn to the^nature of the in- 
herent jurisdiction which vests in this 
Court and which is recognized by S. 561- 
A, Criminal P. C., to make such orders 
as may be necessary to prevent abuse of 
the process of any Court, or otherwise to 
secure the ends of justice. It has baeni 
laid down by the learned Chief Justice 
of this CourCin ft case decided a few 
years back, that the' jurisdictiton of this 
Court invoked by the learned District 
Magistrate in this Qase is of an excep- 
tional nature and should be exercised 
sparingly add in very rare oases to prevent! 
injustice., Applying this test to the faet^ 
o{ ths present ease, I am ^unable Jfo, 'hold 
that, with the exception of th’d first 
remark ficade by the Magistrates against 
the Sub-Inspectof of Excise, Sardar 
Kb%n, which is not supported by any- 
thing on the record, I would be acting in 
the spirit of the rule laid down for the 
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exeroise of this Court's inherent jurisdic- 
tion if on the present reference I were 
to revise- the opinion of the Magistrate 
which opinion involves the question of 
appreciation of^the weight of evidence 
and gf inferences to ^ drawn from such 
evidence^ It was w^hin the j^rovince 
bffthe Magistrate to aecide^ which of the> 
two cogftadicto^ statements he would 
accept to be true, if at all, * and, in the 
present casopl^o nht thin'jk I would be 
justiSed in^^miifing the* j^easons given 
by liim for drhelie^ving* the statement 
mad9 before hjtn Sardar Khan and 
Muhammad^'Yakfhb. It is for these .rea- 
sons that 1 have ^ecid§d not to expunge 
the remwks complained agains\ except 
the fi%t remai^ which, for raa/^ons,al- 
ready g^ejj, must be expunged froc^ the 
record^ " t * ^ 

From what I have stated*' above how- 
ever ibmtletflQot be ^understood that I 
endorse the conclusions and opinions of 
the Magistrate contained in the remarks 
objected to. I have simply declined to 
express any opinion, whether they are 
justified or not, owing to the nature and 
scope of my jurisdiction in the matter. 
'R.m./r.k. Order accordingly, 

1930 Cr. Cases 1227 

(Lahore) 

Agha Haidar, J. 

Ahmad Ali — Accused —Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Rovn. Ife. 445 of 1930, Deci" 
ded on 26th August 1930. 

(a) Criminal P. C. (1898), S. 439-Judg- 
menU of low*ir appellate Courts should be 
self-contained, giving full analysis of evi- 
dence with clear findings so that High Court 
accepting findings may consider questions 
of law and procedure only. ** 

The High Court in oriminal ravisions, aa a 
rule, depends mainly upon the ftwiings arrived 
at by the lower appellate Courts on questions 
of ovideaoe. •It is therefore the duty of suoh 
Courts to see that thoir Judgmeuts are salf- 
oontained aud give a full analysis of the evi- 
dence, and that their ftudiifgs are clear, so 
that the High Court aoeeptiug those findings 
may able to dire ot itself to th4 ooDsidora- 
tiong of the qu^stiona of law and proce(kife 
only. ‘ 

It is*i]^'^rop*3r 4or the Magistrate in the 
lower appqlUte Gotlrt to Bay that as the 
Magistrate^has discussed the evideno'h under 
several heads, ho need not r^j^eat what has been 
said in the judgment of the lower Court. This 
method of dealing with evideuoo of a oase«ia 
appeal is highly unsatisfactory. 

[P 1227 0 2 : P 1228 0 1] 


(b) Criminal P. C, (1898), S. 110— Accused 
is entitled to expect that his case would be 
thoroughly considered and proper finding 
recorded on evidence produced by him. 

The Magistrate in the lower appellate Court 
bound down the aooused under S. 110, remark- 
ing that he agreed with the trial Court in its 
analysis of evidence produced in defence and 
that it was insufficient to rebut the strong and 
reliable proseoution evideiiOe, in which some of 
'the witnesses stated speoifio instances where 
the aooused was suspected. ' 

Held : that this was a vory unsatisfactory 
way of dealing with the ’’defence evi(}ence in a 
case under S. 110. The aocqsed was entitled to 
oxpeot that his case would be thoroughly oou- 
sMored aud proper findingdf would b3 recorded' 
in evideiloe produced by him in defense. 

^ [P 12'28 C 1] 

(c) Practice — Precedents— Application of 
— In absence, of ruling by local Fi^igh >Court 
on a point, rulings of at lejfst other High 
Courts shduld be considered for coming to 
proper decision — Plea should not be rejected 
simply because there is no ruling on it by 
local High Court. 

If there is a oonilict of judicial opiaious on a 
particular point, the Courts are bound to follow 
the decisions, if any, of the local High Cohrt. 
In absence of any pronouncement by the said 
High Court, it is the duty of the Courts to- 
study the law as laid down- at least by two 
other High Courts for the purpose of coming 
to a proper decision. It is very undesirable to 
reject a plea simply because there is no ruling 
on it by the local High Court. [P 122S 0 2J 

(d) Criminal P. C. (1898), S, 110 — Where 
evidence for defence is at least at good at 
that for prosecution order under S. 110 
should not be passed. 

Where the evidence for defence is at lost as 
good as that for the prosecution, then the 
order under S. 110 should not be passed, more 
specially so when the evidence for defence 
coupled with evidence of several of the prose- 
oution witness33 is decidedly superior to the 
rest of the evidence for proBsoutiori.[P 1230 G 1] 

(e) Criminal P. C. (1898), S. 110 (f)— 
Scope, 

Too mere fact that a man happens to be of a 
litigious disposition does not .bring his case 
under Cl. (f), S. 110 : 46 I. C. 701. liel, on, 

[P im C 1] 

(f) Criminal P, C. (1898), S. 110— Scope. 

The more fact that the accused is caught 

oonimitting adultery does not bring his case 
under 8. 110 (f).: 35 CaL 308, Foil, [Pa230 C 1] 
Golcal Ghand Narang — for Petitioner, 
Des Raj Sawhney —for the Crown. 
Judgment. — Ahmad Ali, Sufedpoah, 
has been bound down under S. 110 read 
with S. 116, Criminal P. C.'and ordered 
to execute a bond for Rs. 10.000 in!de(aulb 
of which ho is to suffer rigorous impri- 
sonment for a periodfof two yea^s. He 
appealed to the District Magistrate and 
I regret to say that the appellate j^6- 
ment leaves >miioh to be desired. 

High Court in criminal revisions,' as a 
rule, depends mainly upon the findingsl 
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arrived at by the lower appellate Courts 
on questions of evidence. It is there- 
fore the duty of such Courts to see that 
their judgments are self-contained and 
give a full analysis of the evidence and 
that their findings are clear so that this 
Court, accepting those findings may be 
able to direct itsSlf to the considerations 
of the questions of law and procedure 
jonly. The assurance contained in the 
‘judgment of the District Magistrate that 
he has heard, tho counsel at length and 
had very carefully gone through the 
record of the case, can hardly be con- 
sidered a substitute for the judicial 
determination of the questions df evi- 
dence involved ih the cash. Such a 
judgment is' not likely to inspire con- 
fidence in the trial of the appeals in 
the Courts below/ The District Magis- 
trate also observes that the trial Magis- 
trate has discuseed the evidence under 
several heads and therefore he need not 
repeat what has been said in the judg- 
ment of the lower Court. This method 
of dealing with the evidence in the case* 
in appeal is highly unsatisfactory. 

As regards the fairly voluminous 
ovidenoe recorded on behalf of the de- 
fence, the District Magistrate in appeal 
has disposed of it in the following way : 

“ I onfciroly agree with the lower Court in 
its analysis of the evidence produced in defence. 
It is not sufficient to rebut the strong and re- 
liable prosecution evidence. Some of tho de- 
fence witnesses are near relations of the appel- 
lant. The majority of them are money-lenders, 
and it is not difficult for the appellant to pro- 
duce such witnessos. Soma of them, no doubt, 
are lambardars, but their evidence is that the 
appellant is of good character whereas the 
prosecution witnesses state specific instances 
where he was suspected.” 

This is a very unsafcisfactiory way of 
dealing with the defence evidence in a 
case under S. 110. The accused was en- 
titled to expect that his case would be 
thoroughly considered and proper find- 
ings would be recorded on the evidence 
on which he relied in his defence. 

A certain legal plea was taken on 
behalf cf the accused and the attention 
of Dhe Distritb Magistrat ' was invited 
to certain reported decisions of at least 
•two High Courts in India in support of 
'that p^ea. He disposed of the matter 
by observing that : 

*** 3^0 rofiing of the Lahore High Court has 
be jh produced and in the absence of any such 
ruling from the High Court bf fhi^ province 1 
overrtfle this objeotion." 

This mmns that if a question of law 


arises on whioh there is no authority of 
the Lahore High Court, then the au- 
thorities of the other Courts should 
simply be ignored. In Dther words the 
District Magistrate is of opinion that 
he need not look into the exposition of 
law to be found in^^the decided^ oasesf of 
^the other High Courts when* the point 
is not coterad by any judgment i of the 
Lahore High Court. This method of 
dealing with a question ^f«law may be 
calculated to' save Iroi^le* and- may 
therefore be 'convenient /but it is open 
to serious objection. Qi course if therej 
is a confict of judicial opidion then thei 
Courts Ijelow are bound to follow the’ 
decisions if any of the Lahi^ri' High 
Court. ' But in the absence of any pro-' 
nouficamenb by the said High Court it; 
was the duty of the Magistrate to study: 
the law as l^jd down by at least two 
other High Courts for the* pufpose of 
coming to a proper decision. The method 
adopted by the District Magistrate 
of dealing with the whole case is de- 
plorable to a degree. In view of 
what has been stated above I was at 
one time inclined to send the case 
back to the District Magistrate for 
writing out a proper judgment, but on 
further consideration I thought that 
this would only have the effect of pro- 
longing the proceedings. I therefore 
decided to go through the whole record 
in order to satisfy myself Cm the evi- 
dence whether the order 'undw S. 110 
was well founded or not. This proce’ 
dure, however, should not bo considered 
as a precedent in such cases. 

Now coming to the revision itself Mr. 
Gokal Chand Narang raised af point that 
no proper notice was served upon his 
client under S. 112, Criminal P, C. I 
have read the original notice and in my 
judgment jjj substantially complies with 
the requirements of S. 112 in that it 
sets forth fairly clearly the substance of 
the information received against the 
applicant as well asuother particulars. 

The second objection jt'repeated in 
this Court ''by Mr. Gokal Chand Narang 
waS tha/’^ the accused was not givemah 
opportunity of further .cross-ei^amining 
the jj^roseoution witnesses at the close of 
the prosecution pvidenoa. The Distriot 
Magistrate observes that as no charge 
wskS framed there was no necessity of 
affording the accused a further opportu*^ 
nity of orosa-examining the witnesses. 
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There is authority to the contrary in 
Tirlok V. Emperor^ A. 1927 Aik 

660. It was* this judgment which the 
learned Magistrate refused to look into. 

1 need not however, express an opinion 
on this question of ^ocedure one way 
or the otfjer as I proj^se to dispose of 
ffhf present applicatioh fgr revision on ^ 
its mer^t^knd not bn tfny tlchnioal legal 
objection. * * 

As alread:j{«istated Ahnfjbd Ali occu- 
pies the sqpiewhat important position 
of a SufedpoSb. l^he prosecution pro- 
duceft 17 witmsayes^. against him» two 
of Vhom aVe^Stab-Inspectors, *one is 
a zaildar, seven fre lambardars, *two 
are opnt{eotors and may *be 
cribe(>» as irpsifellaneous. • Ahmad Ali 
is admittedly a well-connected jnan 
and higisalt o\^s codsidePable landed 
property. Out of the prosecufion witness- 
es^Sheikh Muhammad. Din^ Sub-Inspec- 
tor, P. W. 15, ays.that while he was the 
Sub-Iniy)ector of the locality he was in- 
vestigating a case under S. 379, I. P. C. 
and during the course of the investiga- 
tion he came to know that the accused 
was responsible for the theft ^f a cer- 
ta*!n mare. But he says, at the same 
time, that the accused was not 
challaned and it was a mere suspicion. 
He further says that during the time 
(from February to July 1928) when he 
was the Sub-Inspector the accused was 
never ^suspected except in the case of the 
mare. Now one Budha had lost 'his 
mare and according to this witness 
the accused was smspected of having 
stolen it. Budha appears as P. W. 
9 and says that ho> did not know if 
the accused^ad got the theft committed 
and that he did not suspect him. Ghau- 
dhari Khuda Bakhsh, P. W. 17, is an- 
other Sub-Inspector. He was the officerf 
in-charge of the place from 192 4 to 1926. 
He states that he never m £9^ a written 
report against the accused, that he did 
not* find any material to start proceed- 
ings against him and tj^at he does not 
remember if he ever summoned him on 
suspicion. Some of the prosecution wit- 
nesses have stated that five bullocks •be- 
longing tg SUeo Nand, P. W. 7,Tiad been 
stolen.**Md thal the accused had been 
suspecbe'ii ^ But Sheo Nand (P. W. 7) 
gives the accused a gdtfd character and 
in fact his whole evidence supplies a 
good Refutation of the case set np*by 
the prosecution against him. He clearly 


says that about a year ago he had sus- 
pected the accused when five of his 
bullocks bad been stolen. He admits 
that he had suspected the accused be- 
cause there was enmity between him 
and the accused at the time and that 
afterwards an oath was taken on behalf 
of the accused that he had not stolen 
*theqa. He is quite emphatic that he 
had not seen the bad character of the 
accused. In pross-examination he says 
that he had been living in mauzA Wahn 
for a period of 10 or 11 yetfrs and that 
dfiring ^his period, witfi the exception 
of the case of tllio theft of the billlocks,, 
he ha^ nSver beard any complaint 
against lihcw accused and thaj on tha 
othef hai]|4 the accused associated with 
respectable people and not with bad 
characters. He %lso .says that he per- 
sonally satisfied himself that the accu- 
sed had not committed the theft of his 
bullocks. This evidence being of jan 
important prosecution witness against 
whoni no allegation of hostility has' 
•been put forward, goes a ^long way to 
demolish the case for the prosecution. 

Khuda Bakhsh, P. W. 2, is a lambar- 
dar. He says that ho ,did not know of 
any suspicion against the accused. It 
is true that several of the prosecution 
witnesses have stated that the accused 
has a bad reputation, but beyond theso 
vague statements nothing definite ha& 
been brought out against him. Wit^, 
nesses like Des Baj ^P.»W. 3 and Baha- 
wal P. W. 14 are men of no position and' 
their evidence is worthless. 

On the side of the defence after 
eliminating the evidence of Nazir^ 
Ahmed, D* W. 1, Ahmad Bakhsh, D.W. 7‘ 
Nur Ilahi, D. W. 8, and Raja Mahmud. 
D. W. 9, who are related to the accused 
and are" big landed proprietors, there 
still remains the evidence of 29 wit- 
nesses. Six of these witnesses are lam- 
bardars or sarbrah lambardars, eight, 
are sahiikars and the rest are fairly 
substantial zamindars. The learned 
Magistrate has, as already statjed, bru- 
shed aside the evidence of these witifhs- 
ses in a perfunctory manner. I cannot 
however imagine why all thbse witnes- 
ses, coming from the* various sections of- 
society and belonging to differett com- 
munities, should come forward #.nd 
falsely give^a good character to the\c- 
cused if lie is really a man of bftd^ 
character. I find a number. of Hinda. 
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dahukars paying income-tax who say 
that the aoonsed enjoys a good reputa- 
tion* I have read the evidence of all 
these witnesses and need not reproduce 
it in this judgment in extenso.. It is 
certainly both on account of its quality 
and quantity, sufficient to rebut the 
case for the prbsecution. I have al- 
ready noted that several of the prose- 
cution witnesses also give the accused 
a good character and do not support the 
accusation agaipst him. It has been 
ilaid down in tnany judgments that when 
Ithe evidence for the defence is q.t leasli 
ias godd as that for the prosecution, 
jthen the order under &. 110 shpu4d not 
jbe pa'ssedv' In this case in#* my judg- 
jment, the evidence for that defence 
icoupled with the evidence of several of 
jthe witnesses for the prosecution al- 
jready noted da decidedly superior to 
|bhe rest of the evidence tor the pro- 
secjition. 

The District Magistrs^te observes that 

“che remaining suspicions against the ac- 
cused do not relate to thel or receiving stolen 
property, or to other miHers mentioned in 
Cls. (a) to (e), S, 110, Crimiual P. C , but they 
clearly show that he is a man of desperate and 
dangerous naturo.'* 

He then refers to certain incidents, 
one of whioTi was that the accused was 
caught while committing adultery with 
a Mussalli woman and got ^a beating. 
The District Magistrate refers to seve- 
ral alleged false cases brought against 
various persons by the accused in one 
of which he is said to have extorted a 
large sum of money. The District Ma- 
gistrate on these materials was appa- 
rently of opinion that the case against 
the accused fell within the purview of 
Cl. (f), S. 110, Crimiual P.C. The Public 
Prosecutor who appeared to support the 
Magistrate's order did. not attempt to 
elucidate these general observations of 
the Magistrate by anything on the 
record. Besides, the mere fact that a 
,man happens to be of a litigious des- 
! position does not bring his case within 
|0l. (f), S. 110 and if any authority were 
[nes^ded *it wpuld be found in Ishwari 
\putt V. Emperor (l). The same remark 
japplios to the incident of the accused's 
misconduct : Arun Samanta v. Emperor 
1(2). Tkis case is a clear authority that 
such a behaviour, even if it is establi- 
sh^, does not bring the case against 

(1) 0.918] 19 Or. L. J. 781 = 46 I. 0. 701. 

(2) [1903] iO Gal. S66.^ « 


the accused under 01. (f), S. 110, Orimi- 
inal P. 0. 

After a perusal of the entire evidence 
on the record 1 am satisfied ^hat the order 
under S. 110, read with B. 118, Criminal 
P. C., against the a,:cused oa^inot stand. 
I therefore allow /the application for 
revision and spt aside the order of the 
Courts below,* * 

The aocusoA is a Sufedposh and there- 
fore occupies* a position oi*s^me impor- 
tance and rqsponsibiliby. In view of 
the observations- of the District Magis- 
trate, that he was caught flagrante 
delicfo while committirife adultery with 
a Mussalli womaQ and received a beat- 
ing, 4;he^ desirability of his ccrtiuuing 
to l^old tthe position of a Sufedposh may 
be cbCLsidered by the proper authorities. 
This howevei is a matter wn-Ich, does 
not directly arrise out of the application 
and I am not conoerned with it. 

R.M./k.K. Bevisioii allowerh 

1930 Cr. Cases 123C 

(Lahore) 

Harrison, J. 

Mahomed Bahhsh and others — Accused 
— Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. Pebu. No. 1123 of 
1930, Decided on 20bh September 1930, 
from order of Dist. Magistrate, Jheium, 
D/- 18fch August 1930. * 

(a) Criminal P. C. (1898), S. 3 Judg- 
ment coniitting of few notes on arguments 
and somewhat vague conclusions is no judg- 
ment. 

A jadgmenii which does not comply with the 
provisions of S. 307, but consists of a few notes 
on the argumonts of counsels an^ a somewhat 
vague conclusion, is no judgment. *[P 1231 0 1] 

(b) Penal Code (1860), 325— Grievous 
hurt by stone thrown from unknown dis- 
tance— Extra punishment is not called for. 

Where two or more persons are tried for 
simple hurts, and a grievous hurt caused by a 
stone thrown trom an unknown distance, even 
were it definitely held- that a corts-in man was 
identified as the person who thr^w the stone, 
no extra punishment would be called lor un- 
less the stone is thrown, at very close quarters. 
For mere throwing of stone is not as serious 
au ofiouco aa the wielding of a lathi. 

[P 1251 O.U 

'ytusaf^ Mukhtar — for Petitioners 1 
bo 3. ; • " 

Bt.G.Soni — for the Crown. • 

Judgment. — Ip this case Tien men 
have been convicted under Ss. 147, 149 
and 325, and in the cross case nine per- 
sons, with whom they are said td have 
fought, have also been convicted. These 
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nine are said to have inflicted twenty- 
two injurieE)f whereas the accused in 
this case are s^id to have inflicted six. 
Five of theae %7era simple; one was 
grievous and was caused .by a stone 
thrown )rem an i|bkndwn distance, 
.stjikingeGhulam Muhammad, *an old 
*nmn,'in Jiho eye. and blinding him. Th^ 
sentenses passed .were «twO months 
rigorous imprisonment and fines of 
Bs. 10 on ei^t of*tho ac(kised, and on 
two -four ^u^ths* rigorous imprison- 
ment and Rsi^S fir>e. On api>earto the 
District M|Lg^rat6^* the sentences on 
the seven ^r% upheld and the •sen- 
tences of three wera reduced to the 
terms 'akpea^Ly uifdergone. • • 

Th% judgment is most finsatiffactory, 
in fact^t no judgn^ent at ail ir/ibhat 
it doe* ifot comply with ?he provisions 
of S, 367,2riminal P. C., ai^f consists of a 
few nfftos bn** the arguments of counsel 
and a somewhat vague conclusion. I 
draw t4iie special attention of the Dis- 
trict Ma^strate to S. 367 and the many 
rulings based thereon which are*sum- 
marized at p, 314, Sohoni’s Code of 
Ci^iminal Procedure. Only tliree men 
have come up on revision. The two 
who have been found guilty by the 
trial Magistrate of causing grievous 
hurt to Ghulam Muhammad, and a 
third Khuda Bakhsh, who is undergoing 
imprisonment in default of payment of 
his fine. The finding as regards the two 
is that Ifhey caused the grievous hurt, 
but only one stone struck Ghulam Mu- 
hammad in the eye^aud two men cannot 
have thrown it. The finding is very 
uasatisfaeti^ry and even, were it defini- 
tely held Miat a certain man was iden- 
tified as the parson who threw the stone, 
the extra punishment would not I thii^ 
Ibe called for; for unless the stone is 
jthrown at very close (^yters mere 
jthrowing of a stone is not, in my opin- 
jioQ, as serious an offence as the wielding 
iof a lathi. The sentences are also un- 
satisfactory in thath inflict fines in 
addition to sentences of imprisonmenb 
without there being any 'reason for 
nem. . In the case of the tw^rinflipal 
accu^ej^* Mojiam and Muhammq^d 
BakAsbj 1 reduce the sentence ^9 ^he 
amount imprisonment already under- 
gone, and taking up line case of all the 
accused, I remit all the fines. Those 
which have been paid will be refunded. 
V.B./r.k. . Order aoeordingly. 


1930 Cr. Cases 1231 

(Lahore) 

Harrison, J. 

Chuhar and others — Accused — Peti- 


Emperor — Opposite Party. 

Criminal Revn. Petm No. 493 of 1930, 

' Decided on 19th September 1930, from 
order of Sess. Judge, Jullundur, D/- 17th 
February 1950. • 

Criminal P. C. (1898), S. 403 ^ Charge 
under S. 291, Penal Code-^S.«403 is no bar 
subsequent proceedings under S. 188, 
Penal Qpde, as .they cannot be taken with- 
out complaint undifr Criminal P. C.f S. 195. 

Whqxe a ^orsou been proceeded against 

under S.^291, Penal Code, for ^disobe- 

dience of anT)rd 0 r ofthotJoiirfc, to discontinue 
a nujsanca^ and acquitted before anything can 
be done against such person under S. 188, Penal 
Code, a complaint is necessary under 3, 195, 
Criminal P, C., and 5. 103 is no bar to such 
proceedings. *• , [P 1231 0 2] 

Zafarulleth Khaii—iov Petitioners. 
a. G. Soni — for the Crown. • 

Judgment. — Ten men have been con- 
victed under S. 188 and their appeals 
* have been dismissed by the Sessions 
Judge. The order which forms the sub- 
ject-matter of the case was passed by 
Sardar Autar Singh and was to the 
effect that they were to discontinue 
slaughtering cattle within a certain area. 
They are all butchers. They are held 
to have continued bo do so, a flagrant 
disobedience of the order, and action 
was taken against them and they wore 
convicted under S. 291 of continuing the 
nuisance. Their appeal was dismissed, 
but their application tor revision was 
accepted in this Court. 

Proceedings were then taken againstl 
them under S. 188 and they were con 
victed under that section and their ap- 
peals were dismissed. They have now 
presented an application for revision and 
the first point made by counsel is that' 
B. 403, Criminal P. C., is a hir to the' 
present proceedings which would, li 
think, be quite true were it nob for 
S. 195 to which my attention has been 
drawn by Mr. Soni. Under th*t seqjiion* 
a complaint is necessarj^ before any- 
thing can be done under S. JL88 and in 
the absence of that complaint the charge' 
could not have been framed (jo coverl 
that section. This objection ^ereforei 
fails. * \ 

On the* merits counsel has .tal^n 
various objections, such as that the Ses^ 
sions Judge has ^i^parentl^i not relied 
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upon the prosecution evidence in that 
^ he has not referred to it and has relied 
upon an admission, which was not made 
by the accused. This is correct in that 
the Sessions Judge did not refer in so 
many words, as he should have Mono, 
and however briefly, to the evidence lor 
the prosecution. J have therefore exam* 
ined the judgment of the trial Court 
and have read portions of the evidence. 

I find that on the merits the conviction 
is good although it is not ptoved when 
each butcher slaughtered an animal; but 
I am satisfied oti the evidence, and 
especially on that of Mr. Pbol, whb went 
to the spot and actually saw ^haf^ was 
happening, .that each of the amended who 
has been* conyicted *did disobefj^ ^the 
order of Sardar Autar Singh ' ^nd did 
slaughter animals within the prohibited 
area after that order had been passed. 
The sentences are not, in my opinion, 
excessive. 1 dismiss the application 
and'^confirm the sentences. 

V.B./r.K. Application dismissed. 

1930 Cr. Cases 1232 

(Mlahabmd) 

Bennet, J. 

Mt. Bam Applicants, 

V. 

Emperor — Opposite Party. 

Criminal Ref. 181 of 1930, Decided on 
4th August 1930, made by Sess. Judge, 
Btah, D/- 20fch March 1930. 

Criminal P. C. (1898), S. 526 (8) and (1)— 
S. 526 (8). applicable only when party noti- 
fiea his intention to apply for tranafer — 
Onus is on applicant to prove it. 

Sdotion 526 (8) applies only where the oom- 
plainant or the accused notifies to the Court, 
before which his case is pending, his intention 
to make an application for transfer to the 
High Court. The onus lies on the applicants to 
show that the information required by S. 526 
was given to tbe*Magistratd.‘ [P 1232 C *2] 

L. W, Boy — for Applicants. 

M. Waliullah and Nanak Chand — for 
the Crown. 

Order . — This is a reference by the 
learned Sessions Judge of Etah recom- 
' mendingdihat the convictions of five per- 
sons under Ss; 147, 352 and 447, 1. P. 0., 
and senten9e3 of one month’s rigorous 
imprisonment and fines should be set 
aside. The ground of the recommenda- 
tion is wiat the Honorary Third Class 
Mag^tratb before whom the accused 
ware tried did not comply, wi'^h the pro- 
^^vigions of S. 626 (8), Criminal P. C,, be- 
*cause be di^ grai\t a sufficient ad- 
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journment for the accused to apply for a 
transfer. This subsection applies only 
where the complainant or the accused 
notifies to the Court be,fore which the 
case is pending his intention to make an 
application u'ndpr ^626, S. j526, sub-S, 
(1) refers to the High Court, jind the 
whole section deals only with applicb-l 
tions for transfer ^ mad J to the High! 
Court. It ha^ to be*shown therefore byj 
the applicant in revision ^hat the Hon-I 
orary Magistrate was informed that, the; 
accused intended.to znake|iu application, 
to the High Court fo/ trafisfer. Two ap-| 
plications are relied on fby-, trhe learntid 
couns'el for the applicant in revision. 
The i^rst application isodated ^Ist, De- 
cember 1^29 and merely Suatps the 
acoil^d want their case to be transferred 
to another Court and ask tha'ii' case 
should be postponed for 15 days. The 
second applicthtion^of 23rd .December 
merely refers to the first application. In 
neither of these applications is there 
any statement that the accused intended 
to apply to the High Court (or a transfer 
under S. 526. The applicants in revi- 
sion have* not furnished any evidence by 
way of affidavit or otherwise to sho^ 
that they had any such intention. 

So far as the record goes it is appar- 
ent that their intention was merely ta 
apply to the District Magistrate, and 
the learned Sessions Judge notes that an 
application to the District Magistrate 
by the accused dated 20th December 
1929 was shown to him. He states that 
he is forwarding this application to this 
Court, but neither counsel nor the Fesh- 
kar could discover this application on 
the record. Its (contents) tUl^refore are 
uncertain, for on the one hand the Ses- 
sions Judge states that it was not an 
application for transfer and on the other 
hand the Honorary Magistrate stated 
that it waSSiitt^applioation for transfer., 
Be that as it may,* the onus lies on the; 
applicants in revision to show that irbe 
information required by S. 526, sub-S. 
(8) was given to th6 Honorary Magis> 
trate. They have failed to show that 
sucl^jnformation was given. Accordingly^ 
there is Nothing illegal in the trial,. and 
there is no ground on which thiS^^urt 
could Interfere in revision, l^ieretore 
the reference is imt accepted." Let the 
record be returned. 

B.V./b.k. Reference disallovied^ 
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BrowIi and Baguley, JJ, 

• ■ 

U Ko Ko ■Applicant. 

, • V. 

U San Mya — Opposite Party. 

, (Jjivil Misc. Appln. {To. 6 of 1930, De- 
cided on glth Jiyio ISI^O, ffom order of* 
Dist. Judge, Sagaing.. ♦ 

Legal PractiUoners^ct, S.,13 — Duty of 
barrister allow^g a client «lo give hit 
version of cng^e in futl withcn^Jb warning him 
that he had no*t«^et accenJted the case and 
thBt> 9 ^er side Ijhd approached him to re- 
present them jn JAe mdlter, and that he had 
not declined tneir nffer — Barrister sub- 
sequently engaged By othjer side — Though 
there is ^o misconduct Court is juttified in 
refusing t^allowa barrister tp applar for 
other side. • V 

A, a baAls^r, allowed a^oliont S to see "bim 
and to ^iug his version of th# case in fall 
without warning him that he I^d not yet ac- 
cepted the cage and therefore o9Uld not regard 
himaelf tfb bis sfdvocate, find without warning 
him that the other aide had approached him to 
represent jihem in the matter, and that ha had 
not decline^ their offer. Subsequently A was 
engaged by the other side. 

Held: that there could bo no doubt tUat S 
reposed oonff dance in A by discussing the case 
in the way he did. [P^236 C 1] 

Meld fur then that the conduct of A could 
not bo regarded as professional misoonduct 
but the case* came within* tho ambit. '^Counsel 
ought not to accept a brief against a party 
even though the party refuse to retain him, in 
any case in which he would be embarrassed in 
the disohargo of his duty by reason of oon- 
ffdence reposed in him by that party.*’ And the 
Court is justiiftd in holding that it would not 
be fair to 41 to allow A to appear for the other 
side: (1897-01) 2 U, B. R. 368 ; (1910-13) 1 U. 
B.R. 50 ; 26 Bo?n. 423 anA A.I.R, 1917 P. C. 80, 
Ref ; 12 Bom. 86, Pisi. [P 1235 0 2; P 1237 0 1] 
Lutter — for Applicant. 

Chatterjee^ for Mandalay Advocates 
Association.* 

Baguley, J. — This is an application 
filed by U Ko Ko Gyi, Bar-at-Law, an , 
advocate of this Court, asking that an 
order passed by the Distr4piCJudge of 
Sagaing refusing to allow him to ap- 
pear in a odrtain civil regular %uit in 
his Court may be set aside. The facts 
of the case have to be sought in affida- 
vits filed by U Ko Ko Gyi himself, by 
San Mya, the respondent and*by one U 
Sen^ a pleader who apparently igf^in the 
habit -o|a^oting .as a junior with U Ko ^ 
Ko Gy?.* pan Mya is the husbanded 
authorized agent of on^^Ma Ma Gale, 
who is interested in the partition of 
the estate of Paw Shan, deceased. The 
partition of this estate has been refer- 
red to arbitration, and it would appear 
1930 Or. 0./166 
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that some of the parties ooncerned took 
exception to the arbitrator’s award and 
desired to file a suit to have the award 
set aside. Ma Ma Gale was one of the 
dissatisfied heirs, and San Mya was 
charged with the task of seeing to the 
filing of the suit. On 3rd May 1929 ha 
^aw D Sein and asked hioLto introduce 
him* to D Ko Ko Gyi. USein took him 
to U Ko Ko Gyi’s hpupe and, leaving 
him in the sitting room, went^into an 
inner room to see OKo.KoGyi. Ac- 
carding to U Ko Ko Gyi’s affidavit, D 
Sein came in to bjni and told hi^ that 
San Mya was waiting outside to see 
him ii? Tsonnoxion with Pa^ Shan's 
estate, and *at the same t^kne told him 
then that* he had already been approa- 
ched by one of the other heirs to retain 
U Ko Ko Gyi if iftigaMon arose in con- 
nexion with the estate, T3 JKo Ko Gyi 
expressed an* unwillingness to see San 
Mya if that were the case, but on"D 
Sein saying that San Mya was a gentle- 
man of some standing, out of courtesy 
he went to see him with - the intention 
of speaking to him about fees only. Ho 
did not mention to San Mya that he 
had already been approached by the 
other side. Nevertheless he allowed 
San Mya to give him an outline of the 
case, and on U Sein intervening, saying 
that the fees should be settled first, he 
said that he would have to know the 
amount of labour that the case would 
involve. U Sein or San Mya said that 
the papers should bo shown to U Ko Ko 
Gyi in order to enable him to settle the 
fees. The affidavits filed by both sides 
agree on this point. San Mya left the 
house in entire ignorance of the fact 
that U Ko Ko Gyi was considering ap- 
pearing for the opposite party. 

On 5th May San Mya returned again 
with all the connected papers. He says 
that when he saw D Ko Ko Gyi ,he 
showed him the file of papers ; U Ko Ko 
Gyi went through the award and some 
side notes of his and also the deed of 
submission to arbitration^ and^ other 
papers, and said that they had good 
grounds. He says that he told U Ko Ko 
Gyi that he had studied the facts of the 
whole case and showed him thegmotes 
taken by him in the course of Jiis pre- 
paration for the B. L. Examination wfth 
regard to tVe hkw of arbitration. He 
discussed with TJ Eo Eo Gyi the tdrma 
of the deed of reference and 9ome 
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portant aspects of the award and also 
told him the line of attack and the pro- 
bable line of defence coupled with his 
reasons and arguments. After this U 
Sein suggested that they had better 
settle the question of fees as U Ko Ko 
Gyi had spent about an hour over 
the case already, and a discussion, 
with regard to fees took place. 

Then D Sein advised him to coq- 
sult the other plaintiffs'^; so he left 
the house. UJfc Ko Gyi’s version of 
this interview is»not exactly the samo; 
he say? that San Mya started tke con- 
versation by talking about thv^ case with- 
out making any reference to iees. In 
the course oi', the conversation, he ad- 
mits San Mya showed him the refer- 
ence to arbitration and the award, 
which he glanced over and road in parts. 
He says he did not read the side notes, 
and in fact, he does not reftiembor see- 
ing any. He says that San Mya brought 
out four points against the award, 
which is obviously his way of referring 
to what San Mya speaks of as “the facts 
of the whole case the line of at- 

tack and the probable lino of defence.*’ 
U Ko Ko Gyi says that the discussion 
was with regard to the four points gene- 
rally and not with reference to the par- 
ticular facts of the case. It is difficult 
to iindeistand exactly how this could be 
discussed without reference to the facts 
of the case, as two of the points, which 
G Ko Ko Gyi says San Mya brought out 
were the fact that the arbitrator took 
Rs. 10,000 as remuneration without the 
heirs agreeing to it, and further the 
fact that he misappropriated some valu- 
able articles. U Ko Ko Gyi says that he 
did not stop San Mya in his expounding 
of the case, out of delicacy and because 
of his position, but he did not allow him- 
self to be committed by any statement. 
He say^that he told San Mya that he 
might have some good points, but that 
it was diilicult to get an award set aside 
and he admits that he referred San Mya 
tojk ruKng in the Rangoon series of Law 
Reports. He then agrees with San Mya 
in saying that U Sein, who was present 
except for a short while, politely stopped 
San ly^ya and asked him to settle 
the feeshrst; whereupon he felt relieved. 
Htfsays^that he named certain amounts 
the fees which he would « accept, but 
n Mya made no ofi'er, and finally went 
away« Alter this II Ko Ko Gyi accep- 


ted the brief of the other side, and it ig 
because of this that the District Judge 
has refused him permission to a'ppear. 

It will be noted that'right up to the 
time that San Mya. left the heuse on the 
second pcoasion th^re is nC suggeetion 
that anyone had ^ given him 4;he least 
inkling of the* fact, thajj- the 'other side 
had intimated their intention to engage 
U KoKoGyipn theif behalf and that he 
was considering acoegtin% the brief for 
the other side. « 

An affidavit bUs been .'^led by U ,p0in, 
but it really does -dotl t&»*ow much fur- 
ther-light on what has happened, and as 
this affidavit war nob filed by U Ko Ko 
Gyi before the District' Judge; it is, to 
say^the^^least.^doubtful whobhor it ought 
to bo acceptejd now. The afiidal^it how- 
ever is really of little virlue. ' 

It seems q'*Mte clear thprofore that U 
Ko Ko Gyi allowed San M^a to'fiee h'm 
and to give him his version of the case 
in full without warning him that he had 
not yet accepted the case and^ therefore 
could not regard himself as his advo- 
cate, and without warning him that the 
other side had approached him to re- 
present them in this matter and that he 
had not declined their offer. There can 
be no doubt whatsoever that U Ko Ko 
Gyi’s action in this matter was not cor- 
rect; he should never have allowed San 
Mya to disclose his case in the way in 
which he did; he should hav^e held him 
down to a discussion of the f?erms on 
which he would accept the brief, and 
after getting a rou^li outline of the facta 
of the case to enable him to see what 
figure he was prepared to a^ccept for the 
brief, he should have named his terms 
and either accepted the brief or rejected 
,ib completely, Mr. Lutter who argued 
this application on behalf of U Ko Ko 
Gyi admitt^^J that it was unfortunate 
that his client acted as he did, Mr, 
Chatter jee who appeared off behalf of 
the Advocates’ Association, Mandalay, 
went further and said the whole blame 
lay on San Mya, and that if anything 
has happened 'to his detriment he had 
only himself to blame for disclosing the 
joase before he had briefed*!! Kq Ko Gyi, 
pai4*bim his fees and scr made, hhn his 
advocate. Thigj^iew I am c^ulte unable 
to accept. San* Mya may be a Myook 
and may have studied for the degree of 
B. L. but in litigation he was 
acting as a private party; and in such 
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a oaso an advocate has no right to 
attribute his own mistakes to his 
client and, as I have stated, his own 
counsel in thiaUeurt did not attempt to 
do so. I hope •Mr. Chatter jee is using 
his o^n views in thil argument and is 
not* advancing the view as thft consi- 
defed opinion of the Mandalay Bar. • 

U Kq Gyl’s sfatempnt* that he 
allovfroa San Mya to go on out of a feel- 
ing of delica(^ 4 and Uocause pf his posi- 
tion, I am T^ngble to comprjsbend. San 
Myais a Myoo^ an<J a TJownship Ofiicer. 
U IvJTKo Gyi If a Barrister- at- Law of 
mady years stifnfting and for some yjaars 
occupied the positfSn of a District Judge, 
and I atnuanable^ito unSorstand'^^sucii a 
hypersensitive fetise of delicacy f it was 
his dutyito prevent him from discu£.^ng 
the ca,8g wSlU hff had accepted the brief, 
more particularly when heAad it fresh 
iu^his iMinfl* fdr he wwis warned by D 
Sein only a minute or two before the 
first interview, that the other side had 
already inifcimated their desire to retain 
him for the same litigation. 

The learned District Judge has refused 
U Ko Ko Gyi permission to appe8(fi" follow- 
ing the dictum laid down in Mating Mya 
U V. Sun Singh (l), a case in which, it 
seems to me, the facta were considerably 
weaker than the facts disclosed by the 
affidavits in the x)re3ent case. It is 
true there is a foot-note by the learned 
Judicial Oommissionor who passed the 
order ta the effect that it had been 
brought to bis notice that the dictum 
was an obiter, but hoastates that be could 
not reconsider the matter till it came 
judicially before him, but that, as ab 
present advj^ed, the rule seemed to him 
to bo an obvious one. 

Mr. Lutter for U Ko Ko Gyi drew our 

attention to Mr. v. Tin Byu U (2); 

in which an advocate who had appeared 
on behalf of a client in a cSlrtSin litiga- 
tion appealed against that client in 
another suit connected with the same 
facts seven years later. It is to be 
noted however that tRo head-note merely 
says that the ciroumstancoe did not 
wc^trant an order prohibiting tlje adyo- 
oate fron^ appearing, showin^^ clearly 
thali t$fris a ritling on the facts of thd 
case. \ 

Another ruling with*fbgard to advo- 

7lT [1897-1901] 2 ur sTiTm^a^ 

(2) [1910-13] 1 U. B. R. 50=8 I, 0. 1174=12 
Or. L, J. 57. 


cates is to be found in Pallonji Merwanji 
V. Kallabhai Lallubhai (3), but in this 
case the facts are somewhat different** 
it was oniB in which an advocate ap- 
peared.on behalf of two clients who had 
subsequently fallen out: and the ques- 
tion decided was whether he could sub- 
sequently appear for ofle of them. As an 
'addendum to this ruling, there is a judg- 
ment passed by West,.,!., a*s a Judge of 
Sadar Court in Sind, •which givos refer- 
ence to a largo nurr\Jt)er of ^English 
cases which I am unajllelio consult in 
origina^hore. 

The principfe ttafc emerges ftom all 
these c%s0s appears to bo that if an 
advocate had 'appeared on btj^ialf of a 
clien^fc, an^ had in tho course of his em- 
ploymervt been made acquainted with 
any secrets of hisi client, he is not x^er- 
mitted to appear against that client 
after the terjnination of hi?&mx)loymont 
if ho might utilize those seciots to iiis 
former clients’ prejudico. 

The difficulty in the present case is 
•that U Ko Ko Gyi was never actually 
retained on behalf of San Mya, but ha 
did discuss the case to a certain extont 
when San Mya was under the impres- 
sion that ho might succeed in persuad- 
ing him to uccox)t tho brief. Thoro is 
authority for saying that a barrister 
consulted as a friend is not in the same 
position as a barrister consulted pro- 
fessionally: vide Halsbury's Laws of 
England, Vol. 2, p. 396; but it cannot be 
said in this case that San Mya was con- 
sulting U Ko Ko Gyi as a friend: he had 
never met him before tho 3rd May and 
his interview with him was solely with 
a view to retain him in this case. 

On p. 93 of tho Bombay ruling before 
mentiioned, it is stated in connexion 
with the question^of whether a barrister 
may or may not accept a brief: 

**..,.. the barrister must in tbis as 'in 
other matters often bo left to tho guidance of 
that sense of duty which Erie, 0. .T., thought 
would preserve its Bonsitivenens more unim- 
paired the less it was affected by any idea of 
legal obligation." 

It seems to me that this case coifies 
within the ambit of a statement to be 
found in Halsbury’s Laws df England, 
Vol. 2, para. 661. • 

“Counsel ought not to accept a brie^against 
a party, even though' the party rofuso*to retain 
him, in any case in which he would no em^r- 
rassed in t^e ^iso^iargo of his duty by reason 
of oonfidenoo reposed in him bv that p)»rtvf* 

(3) llBSB] 12 Bom, 85, ^ " 
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The same principle is laid down in 
para. 618, p. 407. The present case 
is not identical, it is rather' the con- 
verse; but I think the convaorse of the 
Iprinciple will apply. There can be 
no doubt that San Mya did repose con- 
fidence in U Ko Ko Gyi by discussing 
the case in the Way in which ha did 
•and in the way in which U Ko Ko jSyi' 
allowed him" to do, and although in 
para. 680, before quoted, ijt is further 
laid down: ^ 

“ . . . . there 6an bo do duty towards a person 
who has not been the olicnt of the couns^, 
unless t|;ie fact of oonfidence diaving *beon re- 
posed is clearly made known to tl^ counsel,** 
in this case, it must be held /that the 
fact that ^onfjdenca had beerr placed in 
him was known to U Ko Ko Gyi despite 
his assertion that be allowed San Mya 
to go on talking ^without paying any 
attention to;«f^hat he was saying. This 
he certainly had no right cto do, and 
even though he may not now be aware 
of all that San Mya said to him. San 
Mya remembers what ha said to U Ko 
Ko Gyi, and if, in the course of the case,* 
U Ko Ko Gyi by a process of indepen- 
dent thought, did seize upon a point 
which San Mya had mentioned ‘to him 
as one of his weak points, San Mya 
would never be able to get out of his 
mind the idea that U Ko Ko Gyi got 
that point from him, and the sense of 
grievance would certainly remain. 

It is true that, judged by the standard 
laid down in Damodar Venkatesh v. 
Bhavanishankar Mangesh (4) U Ko Ko 
Gyi’s conduct in this case does not come 
below what is described as “the extreme 
low-water mark of professional con- 
duct” and therefore cannot be regarded 
as professional misconduct, but these 
are not disciplinary proceedings, and I 
think that even when an advocate has 
not overstepped the line, the Court can 
still refirse to allow him to appear in 
the case. The Full Bench in that case 
definitely laid down that they did not 
expect this extreme low-water mark of 
professional conduct to be the standard 
by which the pleaders of their presi- 
dency shoi^ld regulate their professional 
behaviour, and with this expectation 
I am in entire agreement. For these 
reasons I would dismiss this application. 
NojDrde^as to costs as the respondent 
b^s appeared in person and 'filed a writ- 
ten aegu ment. __ _ _ __ 

^).[l9d23|6 Bsjm. 42'3i=T Bom. L. R’ '67.’ 
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Brown, J. — The District Judge during 
the pendency of a case before him re- 
fused to allow the appellant to appear 
as an advocate for some of the respon- 
dents. The present appeal or applica- 
tion against that older is made, nqt by 
any of Mie parties to the case^ but by 
Jibe advocate personally. It is not cli^ar 
to me how hafe p'oWer to f&spe any 
order to the Disfcricli Judge on such an 
application..' Posaihly th^" power is ex- 
ercisable undpr the ptovisiops of S. 107, 
Government of .India But how- 

ever that may be, I^^do i|J)t think 'Tti is 
necessary to decide on^thJs point i^s I 
am not satisfied that any case for inter- 
ference ^fas been*mad 0 »qut. 

i^s toHhe eiact details* of wha4 hap- 
pened the parties are ab vajjafice, but 
on certain of the main iacts Mjore is no 
dispute. Ons3rd May 1929 the respon- 
dent approached the appollaht and had 
an interview with him with regard to 
the case now ponding before the .District 
Court. At that time the appellant knew 
that there was a probability of his 
being approached by the other side to 
represent them in the litigation. He 
did not however inform the respondent 
of this fact and heard from him a 
general outline of the case. The ques- 
tion of fees arose and the appellant said 
he could not name any amount unless 
he knew the amount of labour the case 
might require and he then suggested that 
he should see some of the papers and 
settle the fees. Two days later C San 
Mya came back wibh certain papers and 
had another conversation with the ap- 
pellant over the case. The^ question in 
issue between the parties was whether 
a certain award by arbitrators should 
be set aside. The respondent's case was 
that it should be set aside. At this 
second interview with the appellant he 
produced libe reference and the award. 
The appellant read the reference and 
also some part of the award. Thera Was 
obviously a somowljat lengthy!int 0 rvi 0 w 
and the appellant admits that .(J San 
Mya brought out four points wlych he 
said wpuld vitiate the award. . FirsWy 
]ihat the arbitrator took Bs\ lQ>p00 as 
his ^pmuneration without the nifirs'ag- 
reeihg*to it; secondly, that Ije*' had < mis- 
appropriated sbme valuable articles; 
thirdly, that he refused to examine wit- 
nesses; and fourthly, that his awajrd was 
not in accordance with the Buddhist 
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law. U San Mya saya that ha told the 
appellant the probable line of attack and 
the probable lipe of defence coupled 
with his reasdTis^and arguments. The ap- 
pellant does not admit this but he does 
admili tha't U San had soma discus- 
sion witb him on the four points gene- 
rally that he mentioned. He admits that 
he tol(^ Inm that there might ‘be some 
good points hut that It was rather diill- 
cult to get aj^^war!! set aside and that 
he referreiilym td a ruling in the Ban- 
goon aeries, 'linally the ‘ question of 
faes^as discusifed* a«id the consultation 
ended^ SuLstiqifbntly, the appellant was 
engaged by the ocner ^ide. I do not 
wish to suggest 4^at the appofUnt«has 
not tithe best*o1f his abiKty ddscr^ed 
what took nlace at the two intervi^s; 
but, itJsicTaar ^hat the Second inter- 
view, at any rate, was of s^me duration 
apd that ^tarious points m connexion 
with the case were discussed at soma 
length.# It is impssibla for either side 
to have awn exact recollection of all that 
passed. But after such consultation it 
seems to me impossible to hold that the 
appellant was in a position to* take up 
the case for the other side without mak- 
ing use of what he bad heard from the 
respondent. 

The learned District Judge relied on 
the Upper case of Maung Mya U 

V. Sun Singh (1) in which it was held 
that • 

'*it is mt^onduct from a professional point of 
viow for an advocate after being oonaalted in 
his capacity of advocate about a case and after 
learning particulars of^tha case as stated by 
one side, to undertake the case in the interest 
of the opposite party. The fact that there was 
no definite Engagement by the first party 
makes no dideronco.*' 

1 do not consider that it can be held 
fthat the action of the applicant in thia 
joase amounts to professional miscon- 
duct, but I think that in%th« circum- 
stances of the ease the trial Judge was 
justified ift holding that it would nob 
be fair to the respondent to allow the 
appellant to appear.# It ns laid down in 
jpara. 661, Halsbury’s Laws of England, 
•Vol. fi, that: 

* X)ounsel ought not to accept a brjpf agillnst 
a party thouj;h the party refuse to retain 
him, i#Shy case jn which he would be embaif- 
rasse'd in the discharge of his duty by j;eftfeQn of 
oonfidenc^rtposed in himjpjr that party.” 

In the case of Mary Lilian Mira Devi 
V. Kunwar Digbijai Singh (5) (at p. 1*142 

(5) A. I. R. 1917 P. 0. 80=42 I. 0, 236. 
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of 21 C. W. NJ), their Lordships of the 
Privy Council remarked: 

“Before concluding, their Lordships must 
express thei^ oompletie assent to the observa- 
tions of the learned Judges of the High Court 
on the Impropriety of a legal practitioner who 
has acted for one party in a dispute, such as 
there was in this case, acting for the other 
party in subsequent litigestion between them 

• relating to or arising out of that dispute. Such 

oonfluct is, to say the least of it, open to mis- 
conception, and is likely -to raise suspicion in 
the mind of thi^original*olicnt and to embitter 
the subsequent litigation,** • 

It is true'that it has teen held that a 
strong ^ase must be made out before a 
Court could graiiifan injunction restrain- 
ing a f)]pa(}er from appearing on behalf 
of a party in a parbwular case. • That 
was^the yiew taken in tbft*cas 0 of Pal- 
lonji M^rwanji v. Kallabhai Lalluhliai 
(3). Bub that wais a case for an injunc- 
tion. The question wo hQi^ to consi- 
der here is pot whether wo^ould issue 
an injunction bub whether we ehoAild 
interfere with the action of the District 
Court in refusing to allow, the appel- 

• lanb to appear in that Court. The real 
test appears to be whether' confidential 
information was acquired by the appel- 
lanb as the result of the interviews with 
the respondent which might be of use to 
him in conducting the case for the other 
side. The appellant says that there was 
no such confidential information ac- 
quired by him, and I do not wish in any 
way to question the bona fides of his 
belief to that ellect. 

As I have said the interviews between 
the parties must have been a fairly 
prolonged one and various points in con- 
nexion with the case were clearly dis- 
cussed at some length. The respondent 
has not perhaps proved any particular 
item of confidential information that 
was imparted, but that would be a diffi- 
cult matter for him to prove. In the 
first place, if he did attempt ta prove it 
the confidential information would cease 
to be confidential; and, in the second 
place, it would be difficult for him to 
remember the exact details of ^11 that 
ooourred. • • 

It has bean suggested by Mr. Chatterjeo 
who appeared onibehalf of the Advocates 
Association, Mandalfty, that the posi- 
tion of advocates. will be a difficult one 
if they are not allowed to hear Anything 
from the!/ (espeotive clients about t%eir 
cases before accepting a brief qji t&a 
penalty of being debarred freyn appear* 
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iog for the other side. I do nob think 
it is necessary to lay down any such rule 
for the purposes of this case, nor would 
I wish to lay down such a rulte. But in 
the present case the appellant ^at the 
time he was consulted by the respon- 
dent knew that he was likely to bo ap- 
proached by the other side. It would 
have been an easy matter for him, to* 
warn the respondent that this was the 
case and that the roepopdent should 
be .careful not tq disclose anything con- 
fidential to b\m/ He did ndt give this 
information but Iio interviewed the res- 
pondent twice and on the second occa- 
sion hoard the respondent It ^ccinside- 
rabledength. In /act.hedoas not really 
himself say tErat it was necessary for 
him to hear so much about the « case in 
order to decide Wietber he should ac- 
cept the briei. What he says in his 
afiidavit is uoat: 

‘*pat of delicacy and for his position I did 
not stop him, but I did not allow inyaolf to 
commit to any statement or answer.’* 

In all the circumstances of the case, 
although there is no direct proof of any 
confidential information having passed, 

I think it is a fair presumption that 
some such communication did pass from 
the respondent to the appellant. The 
respondent's action in objecting to the 
appellant’s appearance was taken very 
promptly. The appellant appeared on 
12th September 1929 and the res- 
pondent filed this application on 14th 
September. I am not satisfied that the 
action taken by the District Judge in 
the matter was wrong and I therefore 
agree that this application must be dis- 
missed. 

p.n./r.k. Application dismissed. 

1930 Cr. Cafes 1238 

(Rangoon) 

CUNLIFPE, J. 

Chit Hlaing Maung — Applicant. 

V. 

Emperor — Opposite Party, 

Criminal Revn. No. 407-B of 1930, 
Decided on 24 th September 1930, from 
order of First Addl. Magistrate, Tbaton, 
in Criminaf Trial No. 97 of 1930. 

^ Criminal P. C, f5 of 1898), S. 403— 
PeFfon acquitted of charge of abduction — 
HU subseguent prosecution for alleged rape 
female during the abduction is bar* 

^he *0 a porsoa has ibeen acquitted o? the 
charge of fibd action, ho cannot be aubBe-* 


V. Emperor (Cunliffe, J.) 1930 

quently prosecuted for tho alleged rape of the 
female involved in the abduction prosecution 
during the abduction in que&Mon. On the 
grounds of public} policy too, non-success in 
a proBooutiou for abduction*, ought not to en- 
title tbe prosecutrix to bring further evidenco 
to support a fapg allied to have been com- 
mitted during the penvfency of toe abduction, 
even when further evidence is rel-ed upon ; 
,4. I. R. 1928 2*2, A^pU . [P 1288 C‘ 2j 

K. N. barjigali—iov Applicant. 

Sutherland — for tjie Cro;/n, 

f . \ r 

Order.— ^ This is hn application to 
quash *a prcsecubion., The»> circumstances 
are as follows. Th.% potilioner togfether 
with others was originillj^ put on *hia 
trial for abduction. Ho was acquitted, 
Thetpre^uent prosecution Velak's to the 
alleged Vape df the female o involved in 
the abduction prosecution, duihng tlie 
abduction irf question. In eile^t, tho 
argument in^the petitioner's behalf is 
based on the plea mi “autrefdis aL'cquit.” 
I have already expressed my opinion in 
the case of YeoJc Kuk v. Emperor (1) 
that as far as the Criminal Procedure 
Code is roncorned tho test of the suc- 
cess of the plea of “autrefois acquit" 
lies in “ohe similarity of tho offences 
under consideration, I went so far as 
to say that only distinct offences could 
be considered to defeat tho plea. 

Applying the test I do not consider! 
that the offences of the ab(^uction andj 
rape of the same woman are so distinct' 
that an acquittal on the first«chargo will! 
not bar subsequent proceodings» on the 
second. On the grounds of public policy 
too, I cannot see th(^t non-succoss in a 
prosecution for abduction, ought to en- 
title the prosecutrix to bring further 
evidenco to support a rape -alleged to 
have been committed during the pen- 
dency of the abduction in question, even 
when further evidence is relied upon. It 
seems to me that such a proceeding is 
contrary fcoth to good law and good 
sense, I therefore accede to ^the appli- 
cation and order the rape proceedings 
to be quashed. 

r.N./R.K. Bevision allowed. . 


(i) A. I. R. 1928 Rang. 252=111 I. 0. £50=29 
Cr. L. J. 930=0 Rang, 386, 
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, (Allahabad) 

Boys Kiscn,- .TJ. 

In the matter*of A Vakil of Beawar. 
Mi«c. Case No. l6^of 1930, Decided 
pn^Oth April 1930. ^ * 

(&} HigK Courtr* <Pourts Ajmere are» 

not subordinate to Allababa^ High Court 
except in two cotnparat*Wely rarer matters. 

Broadly spai^ng fch0*(3outts ?it Ajmero ara 
not aiibordinato fo tUe Hfgh Qoutt of Allaha- 
bad except in* two comparatively rare matters. 

^ • [P 12^0 G 2] 

(bj^egal •PraeJitiToner— Allabal^ad High 
Court take^acAon against vakil of ad- 
vocate^ its roll buf practising at Ajmere 
even thoygh Ajsatf^ CouA does not choose 
to dejil \l^th hi^^Regulation 9 of 19t6— 
(Obitpr^ . ^ ^ ^ 

Obiter, ra^re fact that the Ajmere Court 
might l^vei powci^ to deal* with*a legal practi- 
tionor practising there and did ^%iot choose to 
oxorciflo thaVpovsor would in ndsway whatever 
prsvent ilUhabad High ^ourb, if it thought 
fib taking action against that legal practitioner 
if he wai^ori the rolls of Allahabad High Court 
as a vakil qf an advocate. [P 1240 0 1, 2] 

(c) Bar Councils Act (38 of 1926), S. 9, 
R, 1, Proviso (a)— Scope, 

The cl uiRT “ practised in one or rr^ore of the 
Coprts of the Court subordinate to the Allaha- 
bad High Court ** as used in the rules framed 
under S. 0 means “ practised in one of the 
Courts in this province.** [P 1240 C 2] 

Peartj Lai Banerji ---ior Bar CounciL 
Shabd Samii and Bimd Bchari Lai 
— for Applicaqt. 

Judgment. — This is a case in which 
the Ben^h has been constituted to hear 
an objection by the Bar Council, to en- 
rolling a gontlocnan\9 an advocate of 
this Court wlio is already enrolled as a 
vakil of the Court. The applicant for 
enrolment, -Tklr. Raj Narain, took his 
degree of Bachelor of Laws at Lucknow 
University in 1923. On 21:th July 1928,^ 
he was enrolled as a vakil of this Court.* 
He subsequently wont to Ajr^re. His 
counsel, Mr, Shabd Saran, cannot in- 
form us i« virtue of what authority 
Mr; Raj Narain began to practise in 
Ajmere, but we have, littjo doubt that 
wo are right in assuming that ho ap- 
plied , to bo enrolled as a pleader en- 
trtied to practise in Ajmergi under 
Rogn# ijoi 1926^ He now has* applied 
for*th^^try of*his name as an advo- 
cate on tlie, rolls of this Court by vir- 
tue of the rules mad^ under S. 9, Bar 
Councils Act (38 of 1926), and in parti- 
cular, pf R. 1, Proviso (a) which reads 
as follows : 


Provided, firstly, that a person who is -a 
graduate ii^law of any such scheduled Uni- 
versity and has been . . , , . en-^ 

rolled as a vakil prior to 31st March 

1929, may bl admitted to the roll of advocates 
on prosepting a certificate that ho baa bona 
fide practised in one or more of tho Courts 
subordinate to the Allahabad High Court for a 
period of not less than one year.*' 

^ The only contention that has arisen 
in <}hi3 matter is as to .whether the 
Courts at Ajmere can- be regarded for 
the purposes* of enrolment as, an ad- 
vocate hor^ as CourliB subordinate to 
tho Allahabad High Court. It is clear 
that generally sjieaking the Ajmere 
Courts ar^ not subordinate to this 
Court fb^ho matter of civil jurisdiction: 
see ^ 3 (2),*14egn. *9 of 192^ (published 
in the Government of India 6a;5ette on 
2nd October 1926 and which came into 
force on 23rd December 1926). For the 
applicant it has been urgecV.that in cer- 
tain special saattors the Ajmere Courts 
are subordinate to this Court. In res- 
pect of two of these matters we do not 
think that the contefiition ' is well- 
-founded. We have been referred to the 
fact that in certain cases of disputes as 
tq income-tax, the income-tax ofUcer can 
or must refer the matter under S. 66 (a) 
to this Court. But tho fact that an 
inaome-tax oiiicer must refer a matter 
to this Court can have no bearing on 
the question whether the Courts of Aj- 
mere are subordinate to this Court or 
not. Similarly reference has been made 
to the fact that the repealed Press Act, 
1 of 1910 (which it is suggested has 
been embodied in a recent Ordinance) 
provided in certain cases for this Court 
considering tho propriety of an order 
of Government forfeiting a press in 
Ajmere. This again can manifestly have 
no bearing on the relations between the 
Courts in AjmiJre and this Court. 
There is, however, greater force in the 
argument for the applicant in reference 
to two other cases where this Court 
does exercise jurisdiction in matters 
arising in or dealt with by the Courts 
in Ajmere. • ^ 

Regulation 9 of 1926, S. 27, expressly 
saves jurisdiction over European British 
subjects from the provision which dec- 
lares the Judicial Cifmmissioner to be 
the High Court in matters on t^e tjri- 
minal side, and another notification $6- 
dares thi^ Qouirt to be the High Cou^b 
in such matters. Similarly in certain 
matters this Court the Iligl^Gourt for 
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purposes of matrimonial iurisdiotion. 
Further on behalf of the ap|4icant we 
have been referred to three cases in 
which a man practising in ^mer^ has 
been admitted to the rolls of this Court 
as an advocate on the strength of his 
having practised in Ajmere. But those 
three cases are ^ irrelevant to the one 
before us for^in all three of them the 
one year’s practice which was relied 
upon was prior in date to, the coming 
in force of Ee^. 9 of 1926, and there- 
fore such practice was at the time of 
the practice capable of ^constituting a 
good qualification, the' Courts in Ajmere 
being at that time subordinatOo to this 
Oourh / • <=» 

There is cmly one of the contentious 
before us on behalf of the Bar Council 
with which we thinL: it necessary to 
deal. It has been urged that the pre- 
sent rules framed under Eegn. 9 of 1926 
majse full provisions for dealing with 
offences of the nature of professional 
misconduct committed by a vakil prac- 
tising in the Ajmere Courts; and it is 
suggested that it would be undesirable 
to admit anybody to the rolls of the 
advocate here if he could not be deaft 
with by this Court. If there were any 
force in that argument it would be a 
good reason for striking anybody off the 
rolls of vakil of this Court on the 
ground that the Court had no jurisdic- 
tion to deal with him. But in fact we 
think it is desirable to put plainly on 
record our opinion that the mere fact 
that the Ajmere Court might have 


power to deal with a legal practitioner; 
and did not choose to e]^ercise that 
power, would in no way^ whatever pre- 
vent this Gouirt, if it thought fit, taking, 
action against that legal* pracjbitioner ifl 
he was on the roFjis of this Court as a< 

vakil or'as an advocate. a 

*• * . * 

The only <:5nsideraition, then, which 
are really m^teriiii to the decision of 
this application. ariC, in,jur opinion, 
firstly, that broadly spealAhg the Courts 
at Ajn^ere are not subordiLialse to this 
Court: and, secondly* tha? in two' '^m- 
paratively rare niftttevs thbse Courts 
are cfubqrdinate. It iiemains foj; *us to' 
interpret the word “ subordinate ** as 
used in;bhe rules framer^’, under S.9 in 
the spirit in which we think there can 
be no doubt that it was used.' Therp is 
no reason whatever for 'SuppoSir^ that 
in using the* word “ suboa-dirate ” the 
framers of the rhles haoL in m'ind the 
very exceptional cases in which the 
Ajmere Courts are subordinate co this 
Court. Wo think therefore ^that the 
right way of interpretation of the pro- 
viso with which we are dealing is that 
“ practised in one or more of the Counts 
subordinate to the Allahabad High 
Court ” means “ practised in one of the 
Courts in this province.” We think, 
therefore, that the application for en- 
rolment as an advocate was rightly re- 
fused. The applicant will be informed 
that his application is refused. 

r.M./b,K. Application refused. 


END 








